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GUNTER  et  aL,  State  Board  of  Immigration, 
T.  NEWELL.    (No.  6364.) 

(Snprem*  Court  of  Colorado.     Jane  2,  1919. 
Rehearins  Denied  July  7,  1919.) 

Statu   «=»49  —  Comfkhbatiow  —  Db   Facto 

DOCTRENK— AFPOINTUENT  TO  OtHBB  OfFICB. 

Where  the  State  Board  of  Immigration  em- 
ployed petitioner  for  tiiree  montha  at  a  fixed 
salary,  with  the  title  of  deputy  commissioner, 
for  which  serrice  he  was  fi^ly  paid,  he  is  not 
entitled,  under  the  inapplicable  rule  relating 
to  the  payment  of  de  facto  officials,  to  receive 
from  the  state  compensation  for  service  as  com- 
missioner of  immigration,  less  the  amonnt  al- 
ready paid  him. 

Error  to  District  Court,  City  and  County 
of  Denver ;  John  L  Mulllns,  Judge. 

Mandamus  by  Olney  Newell  against  Julius 
C  Gunter  and  others,  constituting  the  State 
Board  of  Immigration  of  the  State  of  Colo- 
rado. Demurrer  to  the  alternative  writ  was 
overruled,  tBe  writ  made  peremptory,  and  the 
defendants  bring  error.  Judgment  reversed, 
and  cause  remanded,  with  Instructions. 

Leslie  B.  Hubbard,  Atty.  Gen.,  and  Ralph 
E.  G.  Eerwln,  of  Denver,  for  plaintiffs  In  er- 
ror. 

T.  J.  O'Donnell  and  Norton  Montgomery, 
both  of  Denver,  for  defendant  In  error. 

BAILEY,  J.  Defendant  in  error,  Olney 
Newell,  plaintiff  below,  brought  action  to 
compel  by  mandamus  Gunter,  Wallace,  Stems 
and  Markham,  constituting  the  State  Board 
of  Immigration,  defendants  below,  plaintlfls 
In  error  here,  to  draw  a  voucher  to  bim 
for  tlie  sum  of  $1,200.00,  claimed  as  a  bal- 
ance due  from  the  State  for  six  months  al- 
leged services  as  Commissioner  of  Immigra- 
tion, less  (600.00,  already  paid. 

The  defmdants  Interposed  a  demurrer  and 
answer  to  the  alternative  writ  The  demur- 
rer was  upon  the  ground  that  the  com- 
plaint stated  no  cause  of  action  in  that  it 
did  not  show  that  there  was  any  approprla- 
tbm  which  could  be  drawn  upon  to  satisfy  the 
dalm,  and  because  in  fact  tbere  was  no  such 


fund.  The  demurrer  was  overruled  and  a 
trial  was  had  upon  the  issues  tendered.  The 
writ  was  made  peremptory  and  defendants 
ordered  to  draw  a  voucher  for  the  sum  claim- 
ed and  they  bring  the  caae  here  to  review 
that  judgment 

From  the  evidence  it  appears  that  Newell 
had  made  both  oral  and  written  application 
to  the  Board  for  appointment  as  Commis- 
sioner of  Immigration.  At  one  of  its  meet- 
ings, when  the  resignation  of  the  then  Com- 
missioner was  accepted  and  one  of  its  own 
members  was  appointed  acting  commissioner 
and  secretary,  Newell,  upon  motion  duly 
passed  was  employed  for  a  period  of  ninety 
days,  or  three  months,  at  a  salary  of  $200.00 
per  month,  with  title  of  deputy  commissioner, 
to  exercise  such  commissions  and  perform 
such  duties  as  the  newly  appointed  acting 
commissioner  should  require  of  him.  No 
steps  were  taken,  ^ther  at  tbU  or  at  any 
subsequent  meeting  to  elect  a  permanent 
Commissioner,  and  the  application  of  Newell 
for  the  place  was  tabled  indefinitely. 

It  is  claimed  by  Newell  that  his  appoint- 
ment to  a  position  in  the  o£Bce  of  Immigra- 
tion Commissioner  at  a  fixed  salary  for  a  def- 
inite period  was  with  the  understanding  that 
he  later  was  to  be  made  Commissioner  pt 
the  Board  and  to  be  paid  the  difference  be- 
tween the  agreed  sum  of  $200.00  per  month 
and  the  fixed  salary  of  the  Commissioner, 
$300.00  per  month,  for  the  time  he  was  so 
employed,  that  the  law  provided  for  no  such 
official  as  a  deputy  commissioner,  that  the 
board  had  no  legal  right  to  name  one  of 
their  number  as  acting  commissioner,  and 
In  substance  that  these  acts  were  merely  a 
subterfuge  for  the  purpose  of  keeping  a  well 
understood  agreement  to  make  Newell  Com- 
missioner, with  the  further  understanding 
that  upon  his  appolntmoit  he  should  then  be 
paid  the  salary  attached  to  Uiat  offlce  from 
the  date  of  his  original  empUtyment.  It  ap< 
pears  that  Newell  was  never  appointed  Com- 
missioner, but  was  discharged  when  the  pe- 
riod of  ninety  days  fixed  by  the  minutes  of 
the  Board  meeting  had  expired.  It  la  fur- 
ther contended  that  the  appointment  of  the 
acting  or  temporary  commlasioner  was  Illegal 
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because  the  appointee  was  a  member  of  tbe 
board ;  that  there  being  no  Commissioner 
there  cotild  be  no  deputy  commissioner,  and 
for  this  reason  the  act  of  the  board  had 
the  legal  effect  of  appointing  Newell  Com- 
missioner, and  having  been  so  appointed,  he 
Is  entitled  to  the  salary  of  that  oflice  until 
a  successor  was  legally  chosen. 

It  conclusively  appears  from  the  testimony 
of  Newell  himself,  regardless  of  whatever 
promises  may  have  been  made  as  to  his  fu- 
ture appointment,  that  he  never  was  In  fact 
80  appointed.  Nor  is  there  any  showing  that 
he  ever  did  the  work  assigned  by  law  to  the 
Commissioner,  or  that  the  Board  ever  recog- 
nised him  as  anything  more  than  a  tem- 
poraiy  employe.  In  fact  tbe  only  evidence 
of  any  contractual  relation  between  the 
Board  and  Newell  is  found  In  the  minute 
book  of  the  meeting  at  which  he  was  hired 
for  three  months  at  a  fixed  salary,  with  the 
title  of  deputy  commissioner.  This  is  the 
only  contract  of  employment  or  appointment 
of  Newell  of  which  the  law  can  take  cog- 
nizance. For  this  service  as  the  record 
shows  be  has  been  fully  paid  according  to 
the  terms  of  his  employment. 

There  is  absolutely  nothing  shown  npon 
which  the  defendant  in  error  can  base  a 
daim  to  have  been  anything  more  than  an 
employe  of  the  board  for  a  fixed  time  at  a 
stated  salary,  and  the  rule  relating  to  the 
payment  of  de  facto  officials  has  no  applica- 
tion whatever  to  the  facts  of  this  case.  New- 
ell never  was  either  the  de  Jure  or  de  facto 
Commissioner  of  Immigration,  and  is  not  en- 
titled to  any  compensation  from  the  State 
which  he  has  not  already  received. 

The  Judgment  of  the  trial  court  is  re- 
versed and  the  cause  remanded,  with  instruc- 
tions to  dismiss  the  writ 

Judgment  reversed  and  cause  remanded, 
with  instructions. 

OARRI6UES,  G.  J.,  and  ALLEN,  J.,  con- 
cnr. 


(66  Colo.  886) 

In  re  COTTINGHAM  et  al.    (No.  9280.) 

(Supreme  Court  of  Colorado.     June  2,  1019.) 

1.  Contempt  ®=>2— What  Constitutes. 

Language  which  was  considered  clearly  con- 
temptuous at  commoD  law  is  not  to  be  consid- 
ered 80  in  Colorado  unless  it  concerns  a 
peadiog  cause,  tends  to  impede  the  due  admin- 
istration of  law,  or. is  manifestly  wanton  and 
malicious ;  for  in  the  United  States  the  judges 
are  not  considered  endowed  with  the  dignity 
which  judges  were  at  common  law  when  they 
were  deemed  to  represent  the  sovereign;  tbe 
distinction  being  indicated  by  tbe  fact  that 
federal  courts  have  by  statute  long  been  de- 
prived of  the  power  to  punish  as  for  a  construc- 
tive contempt. 


2.  CONTKMPT  «=>60(1)— PaoCEEDINOS  TO  PON- 
I8H— BUBDEN  OF  PBOOF. 

Where  it  was  contended  that  attorneys  who 
prepared  a  petition  for  a  change  of  jadge  on 
the  ground  of  bias  and  prejudice  and  the  parties 
who  verified  the  same  were  guilty  of  contempt, 
the  presumptions  are  in  their  favor,  and  not 
only  must  the  preponderance  of  the  evidence 
show  a  malicious  intent  on  their  part,  but  such 
intent  must  be  found  by  the  court  to  have  exist- 
ed before  they  can  be  punished  for  contempt. 

8.  Contempt  «=s>8— What  ConsTrruTEs— Ap- 
pucATioN  FOR  Change  or  Juooe. 
Neither  attorneys  who  filed  a  written  peti- 
tion for  a  change  of  judge  on  the  ground  of  bias 
and  prejudice  nor  the  parties  who  verified  the 
same  are  guilty  of  contempt  on  the  ground  the 
petition,  which  alleged  an  unfriendly  meddling 
by  the  judge  in  the  domestic  affairs  of  one  of 
the  parties,  as  well  as  other  matters  tending  to 
show  bias,  stated  matters  which  would  tend  to 
injure  the  influence  of  the  judge^  the  statements 
not  being  attacked  as  untrue ;  the  petition  being 
couched  in  respectful  language,  etc.,  and  no 
matter  being  set  out  concerning  tbe  judge's 
action  in  the  pending  case. 

Error  to  Clear  Creek  County  Court;  Roy- 
al R.  Graham,  Judge. 

In  the  matter  of  the  contempt  proceedings 
against  Miles  Cottingham  and  others.  Re- 
spondents were  adjudged  guilty  of  'contempt, 
and  they  bring  error.  Judgment  reversed, 
and  citation  dismissed. 

George  L.  Nye  and  Pershing,  Nye,  Fry  & 
Tallmadge,  all  of  Denver,  for  plaintiffs  in 
error. 

Edward  M.  Sabln,  Edwin  H.  Park,  and 
Greeley  W.  Whitford,  all  of  Denver,  for 
defendant  in  error. 

TELLER,  J.  The  county  court  of  Cilear 
Creek  county  adjudged  the  plaintiffs  in  er- 
ror guilty  of  contempt,  and  from  that  Judg- 
ment they  prosecute  this  writ  of  error. 

Plaintiff  in  error  Foley,  as  one  of  the  ad- 
ministrators of  an  estate,  with  his  coad- 
ministrator and  two  other  parties,  brought 
suit  in  a  Justice  court  in  forcible  detainer 
to  obtain  possession  of  certain  real  estate 
belonging  to  said  estate  and  the  other  plain- 
tiffs. 

The  defendants  in  that  action,  having  been 
defeated,  appealed  the  cause  to  the  county 
court. 

Plaintiffs  in  error  Davis,  Whitney,  and 
Crist,  attorneys  for  the  plaintiffs,  filed  in 
said  court  a  petition  for  a  change  of  Judge 
on  the  ground  of  bias  and  prejudice  on  the 
part  of  the^ounty  Judge  of  said  county. 

The  petition  was  verlfled  by  Foley,  and 
was  supported  by  affidavits  by  Foley  and 
Cottingham. 

Tbe  making  and  filing  of  these  documents 
was  adjudged  to  be  contempt,  and  the  par- 
ties were  fined  ?100  each  therefor. 

The  proceedings  were  instituted  by  a  dta- 
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tiaa  Issued  on  an  affidavit  wlildi  contained  H 
ct>py  of  said  iwtltlon  and  affldarlta,  ana 
averred  tbat  tbe  parties  responsible  for  the 
same  had  gone  beyond  what  was  necessary 
and  had  "transgressed  the  limitations  of  the 
roles  with  respect  to  such  petitions  and 
affidavits,"  and  made  charges  reflecting  up- 
on the  honor  of  the  Judge  and  the  piulty  of 
the  court  in  the  administration  of  Justice, 
and  by  the  language  used  had  shown  "a 
wldted,  maUdous  purpose  to  wantonly  scan- 
dalize the  good  name  and  character  of  the 
Judge  and  to  bring  him  into  public  disgrace 
*  *  *  and  destroy  his  Influence  for  use- 
fulness as  a  Judge  and  court  in  said  county." 

Tbe  affidavit  for  the  citation  was  made  by 
a  m^nber  of  a  committee  of  three  lawyers 
appointed  by  the  county  court  to  Investigate 
re^Mndents'  conduct 

[1]  Frcnn  the  report  of  this  committee, 
and  from  the  affidavit,  it  appears  that  tbe 
authors  do  not  recognize  the  dlfTerence  be- 
tween the  law  of  contempt  as  it  is  in  Eng- 
land and  the  modem  law  on  the  subject  in 
this  country. 

As  indicating  this  distinction  reference 
may  be  made  to  the  fact  that  since  an  early 
day  federal  courts  have  been  by  statute  de- 
prived of  the  power  to  punish  as  for  a  con- 
structive contempt 

According  to  the  overwhelming  weight  of 
authority  in  this  country,  language  which 
was  clearly  contemptuous  at  common  law 
la  not  to  be  considered  so  here  unless  it  con- 
cerns a  pending  cause,  tends  to  impede  tbe 
due  administration  of  law,  or  is  manifestly 
wanton  and  malicious.  Stor^  v.  People,  79 
IlL  4(1,  22  Am.  Bep.  158;  State  v.  Anderson, 
40  loiwa,  207;  Gheadle  v.  State,  110  Ind. 
301.  U  N.  E.  426.  59  Am.  Rep.  199;  In  re 
Robinson,  117  N.  C.  633,  23  S.  El  453,  53  Am. 
St.  B^.  696;  State  v.  Sweetland,  S  S.  D. 
508.  64  M.  W.  415;  Perdval  T.  State,  46 
Neb.  741,  64  N.  W.  221,  60  Am.  St  Rep.  568; 
SUte  V.  Circuit  Court,  97  Wis.  1,  72  N.  W. 
193,  38  L.  K.  A.  554,  65  Am.  St  Rep.  90; 
Works  V.  Superior  Court,  130  Cal.  301,  62 
Pac.  507;  Ex  parte  Oreen,  46  Tex.  Cr.  R. 
576,  81  S.  W.  723,  66  li.  R.  A.  727,  108  Am. 
St.  Rep.  1036;  State  v.  Kaiser,  20  Or.  60, 
23  Pac.  964,  8  I<.  B.  A.  584;  State  v.  Tug- 
well,  19  Wash.  238,  62  Pac.  1056,  43  L.  B. 
A.  717;  In  re  Dalton,  46  Kan.  253,  26  Pac. 
673;  Ex  parte  Stelnman,  95  Pa.  220,  40 
Am.  Rep.  637;  State  Board  v.  Hart,  101 
Jdinn.  88,  116  N.  W.  212,  17  L.  B.  A.  (N.  S.) 
585,  15  Ann.  Cas.  107;  Ex  parte  Hickey,  4 
Smedes  &  M.  (Miss.)  761 ;  Mullln  v.  People, 
15  Colo.  437,  24  Pac.  880,  0  L.  B.  A.  666, 
22  Am.  St  Bep.  414;  In  re  Smith,  64  Colo. 
486,  131  Pac.  277 ;  and  Cooper  v.  People,  13 
Colo.  337,  373,  22  Pac.  790,  6  L.  R^  A.  430. 

Tbat  the  reason  of  the  rule  at  common 
law  does  not  apply  here  is  recognized  in  the 
last  case  cited. 

As  is  well  known.  Justice  in  England  was 
originally  administered  by  the  king  in  per- 


son, in  aula  tegia;  and  later,  wb«n  Judges 
were  appointed  to  sit  for  him,  their  persons 
were  endowed  with  a  portion  of  the  dignity 
of  the  sovereign  whose  personal  representa- 
tives they  were.  To  speak  disrespectfully  of 
them  was  to  disregard  that  "divinity  which 
doth  hedge  a  king."  In  this  country  the 
sovereign  people  claim  no  attributes  of  divin- 
ity, and  are  tmder  no  illusion  as  to  the 
fallibility  of  those  who  administer  the  law. 
Our  people  demand  only  that  Judges  shall 
not  be  treated  so  as  to  interfere  with  the 
proper  discharge  of  their  official  duties.  Be- 
yond that  they  must  rely  upon  the  same  law 
as  other  people  for  protection  from  dafama- 
tory  attacks. 

The  foregoing  views  And  ample  support 
In  the  decisions  of  this  court. 

In  Hughes  v.  People,  6  Colo.  436,  relied 
upon  to  support  the  Judgment,  the  language 
held  to  be  contemptuous,  as  the  opinion 
states,  directly  charged  "the  Judge  of  the 
court  wherein  the  cause  was  pending  with 
colluding  with  the  administrator  and  the 
attorney  for  the  estate  for  the  purpose  of 
'gaining  an  unjust  and  undue  advantage' 
against  the  plaintiff  In  error,  who  was  then 
a  party  defendant  to  the  proceedings.  *  •  • 
It  implies  Judicial  corruption  and  unjust  op- 
pression on  the  part  of  the  Judge  presid- 
ing." This  language  related  to  the  conduct 
of  the  Judge  in  a  pending  case,  and  falls 
within  the  rule  above  stated.  In  the  court's 
discussion  of  what  tects  might  properly  be 
set  out  in  an  application  for  a  change  of 
Judge,  one  view  of  the  question  was  appar- 
ently overlooked.  Manifestly  the  petition  is 
not  intended  merely  to  suggest  to  the  Judge 
matters  already  known  to  him  because  of 
which  he  ought  not  to  try  the  case.  It 
must  set  up  the  facts  on  which  the.  party 
relies  to  show  prejudice,  so  that  a  reviewing 
court  wUl  know  what  petitioner's  grounds 
were,  and  be  able  to  determine  whctber  or 
not  the  court  erred  in  not  granting  a  change. 
The  opinion  contains  some  dicta  apparently 
recognizing  the  common-law  rule  ns  to  the 
sanctity  of  a  Judge,  which  later  decisions 
of  this  court  show  not  to  be  a  correct  state- 
ment of  tbe  law  in  this  country. 

In  Cooper  v.  People,  supra.  Judge  Helm, 
In  the  opinion  denying  a  rehearing,  after 
pointing  out  that  the  opinion  dealt  only  with 
alleged  contempts  from  language  concerning 
pending  causes,  said: 

"The  right  of  tbe  press  without  fear  of  pun- 
ishment for  contempt  in  the  interest  of  the 
public  good,  to  challenge  the  conduct  of  parties, 
Jnrota,  and  witnesses,  and  to  arraign  the  judge 
himscdf  at  the  bar  of  public  opinion,  in  connec- 
tion with  causes  that  have  been  fully  determin- 
ed, is  not  denied  by  tbe  decision  ffied  la  this 
case." 

In  Hamma  t.  People,  42  Colo.  401,  94  Pac. 
326,  15  L.  a  A.  (N.  S.)  621,  16  Ann.  Cas. 
665,  it  is  said: 
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'VAt  pioposltion  win  hardlj  be  disputed  that 
In  this  daaa  of  contempts  tlie  lit)«lous  or  alan- 
derooa  publication  must  relate  to  judicial  ac- 
tion ;  that  it  most  have  reference  to  a  judicial 
decision,  order,  or  proceeding  in  a  cauae  pend- 
ing or  completed." 

Again  It  la  said  (page  410  of  42  Colo.,  at 
page  328  of  94  Pac.  [16  L.  B.  A.  (N.  8.) 
621,  15  Ann.  Cas.  665]): 

"It  is  nrged  that  such  a  publication  aa  the 
one  under  consideration  interferes  with  and 
embarrasses  the  administration  of  justice;  that 
it  tends  to  bring  the  court  and  judge  into  dis- 
repute; and  that  it  destroys  public  confidence 
in  t>otb  and  impair*  their  usefulness.  The  cor- 
rectness of  these  obserrations  may  be  conceded. 
But  malconduct  of  the  judge  in  discharging  a 
prirate  trust,  or  false  and  malicious  attacks  up- 
on his  integrity  as  an  individual,  also  reflect 
upon  him  as  a  public  official  and  tend  to  produce 
the  same  unfortunate  results.  Yet  no  intelli- 
gent lawyer  would  sanction  proceedings  by 
contempt  under  the  latter  drcumstances. 

"This  extraordinary  remedy  is  given  primarily 
for  the  purpose  of  safeguarding  the  interests 
of  parties  to  judicial  causes  or  proceedings,  and 
secondly  for  the  purpose  of  protecting  the  court 
itself  from  coercion  or  interference  while  in 
the  discharge  of  its  judicial  duties.  And  the 
fact  that,  if  the  publication  be  false  or  mali- 
cious, the  judge  will  suffer  injustice  and  injury 
in  his  official  as  well  as  in  his  private  capacity, 
is  not  deemed  sufficient  to  justify  the  invoking 
of  this  summary  proceeding  under  circumstances 
such  as  are  presented  in  the  case  at  bar;  a 
proceeding  in  which  the  injured  person  himself 
acts  as  judge,  tries  the  accused  In  a  manner 
largely  ex  parte,  and  upon  conviction  imposes  a 
fine  or  imprisonment,  or  both,  at  discretion." 

In  a  more  recent  case.  In  re  Smith,  su- 
pra, we  held  again  that  it  was  necessary  in 
a  petition  for  a  change  of  judge  to  set  out 
in  detail  the  facts  upon  which  the  allega- 
tion of  prejudice  was  based,  and  that  the 
intent  of  the  parties  in  making  the  state- 
ments concerning  the  judge  must  be  deter- 
mined in  the  contempt  proceedings. 

In  that  case,  as  in  this,  the  attorney  first 
applied  to  the  judge  informally,  stating  that 
his  clients  thought  the  judge  was  biased, 
and  that  it  was  hoped  that  a  change  of 
Judge  might  be  ordered  without  the  filing 
of  an  application  for  such  change,  which 
would  necessarily  contain  the  grounds  upon 
which  the  belief  in  the  Judge's  bias  was 
based. 

There,  as  here,  the  Judge  declined  to  con- 
sider an  Informal  application,  and  practical- 
ly compelled  the  filing  of  an  application. 

In  that  case  the  affidavit  charged  that  the 
statements  alleged  to  be  contemptuous  "were 
false,  unwarranted,  and  wickedly  and  ma- 
liciously intended  to  constitute  an  attack 
upon  the  honor  and  integrity  of  the  court." 
No  evidence  was  received,  and  this  court 
held  that  without  proof  of  that  charge  the 
court  had  no  Jorisdictloa  to  pronounce  Judg- 
ment 


In  this  case  the  aflldaTlt  does  not  diarge 
that  the  stat«nents  are  false,  bat  only  that 
they  are  made  with  a  wicked  and  malicious 
purpose  to  scandalize  the  Judge,  etc 

In  the  brief  filed  in  support  of  the  Judg- 
moit  It  is  repeatedly  asserted,  aa  it  was 
in  the  affidavit  for  the  citation,  that  the 
"offensive  allegations  were  unnecessary,  and 
tended  to  humiliate,  ridicule,  and  disgrace 
the  Judge,"  etc. 

The  respondents  in  answer  alleged  "that 
the  facts  set  forth  in  the  petition  and  affi- 
davits were  set  forth  for  the  sole  and  only 
purpose  of  showing  and  setting  forth  the 
prejudice  of  the  Judge,  in  order  to  comply 
with  the  decisions  of  the  Supreme  Court  of 
Colorado  which  require  that  all  the  facts 
and  circumstances  upon  which  the  allega- 
tions of  prejudice  are  predicated  must  be 
set  forth  in  detail,"  and,  further,  that  they 
were  not  intended  to  scandalize  the  good 
name  of  the  Judge,  but  for  the  purpose  of 
showing  conclusively  the  bias  of  the  judge. 

This  was  a  denial  of  the  charge  In  the 
affidavit,  and  our  decisions  above  cited  made 
it  an  issue  vital  to  the  case.  And  yet  olv 
jections  to  testimony  by  respondents  to  show 
their  good  faith  and  belief  that  it  was  nec- 
essary to  state  the  facts  as  they  were  stated 
were  sustained,  and  a  Judgment  of  con- 
tempt entered,  without  .testimony  or  findings 
on  that  issue.  If  the  allegations  were  true, 
made  in  respectful  language,  and  In  an  hon- 
est belief  that  they  were  necessary  to  ob> 
tain  the  relief  sought,  they  were  not  con- 
temptuous. In  the  absence  of  evidence  of 
their  falsity  and  that  they  were  maliciously 
made,  no  contempt  was  shown. 

[2]  The  presimiptions  are  in  favor  of  re- 
spondents, and,  as  the  attorneys  who  ap- 
peared at  the  hearing  as  amid  curiie  ad- 
mitted, the  burden  was  upon  them  to  eo- 
tablish  that  the  statements  were  contemptu- 
ous in  law. 

Not  only  must  there  be  a  preponderance 
of  evidence  to  show  the  malicious  intent,  but 
such  intent  must  be  found,  in  terms,  by  the 
court  to  have  existed.  Tracy  v.  State,  28 
Ohio  Cir.  Ct  Rep.  463;  State  v.  StUlweU, 
80  Or.  610, 157  Pac.  070;  Krueger  v.  Krueger, 
32  S.  D.  470,  143  N.  W.  368;  and  In  re 
Dealton,  105  N.  C.  59,  11  S.  E.  244. 

There  was  no  trial  of  that  Issue  and  no 
finding  upon  it,  and  for  that  reason,  tt  for 
no  other,  the  Judgment  must  be  reversed. 

In  justice  to  the  respondents,  however,  it 
should  be  said  that  they  were  not  guilty  of 
contempt. 

[3]  They  presented  to  the  court,  in  a  re- 
spectful manner,  facts  which  they  might  well 
suppose  would  render  the  court  prejudiced 
against  the  plaintiffs.  These  facts  concern- 
ed, in  part,  past  transactions  with  the  bank 
of  which  two  of  the  plaintiffs  were  the  own- 
ers, and  one  of  the  plaintiffs  was  the  cash- 
ier, and,  in  part,  an  alleged  meddling  by 
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the  Jiidge  in  fbe  domestic  affairs  of  Foley, 
of  a  nature  wblcfa  indicated  that  the  Judge 
waa  unfriendly  to  liim.  No  mattra'  set  out 
conceined  the  Judge's  action  in  the  poiding 


In  a  contempt  case  growing  out  of  an  ap- 
plication for  a  change  of  judge  it  was  held 
tbat  an  attorney  was  not  in  contempt  if,  in 
good  faith,  he  proceeded  by  ordinary  legal 
means  to  defend  his  clients'  rights;  and  it 
was  there  said: 

"ObTiouBly  an  attorney  who  would  refrain 
from  thus  proceeding,  or  who  would  induce  his 
client  to  thus  refrain,  where  he  was  acting  in 
good  faith  and  upon  an  honest  belief  that  such 
action  was  necessary  to  preeerre  his  client's  in- 
terests or  to  maintain  his  own  rights,  an  attor- 
ney who  under  such  drcumstances  would  fail 
to  act,  through  fear  of  consequences  either  in 
the  way  of  disfavor  npon  the  part  of  the  judge 
or  pnnishment  by  fine  or  imprisonment,  would 
and  ought  to  be  branded  as  a  craven  end  a 
poltroon,  and  be  would  be  quite  unworthy  of  his 
high  commission  as  a  member  of  the  bar.  He 
would  be  recreant  to  the  honorable  traditions  of 
the  bars  of  England  and  America,  which  bodies 
hare  always  been  in  the  van  in  every  moTenent 
and  effort  to  resist  the  tyrannical  exercise  of 
arbitrary  power  by  government  or  its  agents." 
Hunt  V.  State,  27  Ohio  Cir.  Ot.  R.  16,  affirmed 
in  State  v.  Hunt,  72  Ohio  St  643,  76  N.  E. 
1132. 

It  has  been  said  that: 

"The  preservation  of  the  independence  of  tbe 
bar  is  vital  to  the  due  administration  of  justice, 
and  its  members  cannot  be  imprisoned  for  con- 
tempt for  error  in  judgment  when  advising  in 
good  faith  and  in  the  honest  belief  that  their  ad- 
vice is  well  founded."  In  re  Watts,  190  V.  S. 
1.  23  Sap.  Ct  718,  47  L.  Ed.  933. 

The  respondent  attorneys  assumed  liabil- 
ity for  the  lan^age  of  the  affidavits  as  well 
as  of  the  petition,  and  they  appear  to  hare 
acted  In  perfect  good  faith. 

It  is  not  true,  as  counsel  contend,  that 
language  which  tends  to  humiliate  a  Judge 
or  to  lessen  his  influence  in  his  community 
is  in  aU  cases  contemptuous.  In  a  Kansas 
case,  In  re  Pry  or,  18  Kan.  72,  26.  Am.  Rep. 
747,  Judge  Brewer  said: 

"After  a  case  is  disposed  of,  a  court  or  judge 
has  no  power  to  compel  the  public,  or  any  in- 
dividoal  thereof,  attorney  or  otherwise,  to  con- 
sider his  rulings  correct,  his  conduct  proper,  or 
even  his  integrity  free  from  stain." 

To  the  same  effect  are  several  of  the  cases 
above  dted ;  e.  g.,  State  v.  Circuit  Court,  97 
Wis.  1,  Ti  N.  W.  193,  38  L.  R.  A.  554,  65 
Am.  St  Rep.  90,  where  it  was  held  that  the 
fact  that  a  Jndge  was  slandered  did  not  of 
itself  prove  that  a  contempt  had  been  com- 
mitted. 

The  citation  from  Hamma  v.  People,  su- 
pra, is  conclusive  as  to  the  position  of  this 
court  upon  that  qnestion. 


The  respondents  were  not  guilty  of  oon^ 
tempt,  and  the  judgment  should  be  revers- 
ed, and  the  citation  dismissed;  and  it  is  so 
ordered. 


(«6  Colo.  4») 

PEOPLE  ex  rel.  CRABB  v.  DISTRICT 
COURT  OF  SECOND  JUDICIAL  DIST. 
IN  AND  FOR  CITY  AND  COUNTI  OF 
DENVER  et  al.    (No.  9656.) 

(Supreme  Oonrt  ot  Colorado.    Jane  2,  1919.) 

1.  Vkwot  «=»77— Chanob— Waivkb. 

The  waiver  of  a  right  to  a  changev  of  venue 
results  from  doing  some  act  from  which  an  in- 
tention to  waive  the  express  statutory  privilege 
as  to  the  place  of  trial  could  be  reasonably 
presumed  or  which  could  be  held  to  constitute 
a  waiver  in  fact 

2.  DiTOBCB  «=9200  — AUMONT— JUBISDICnOH 
OF  COUBT. 

The  court  has  no  jnrisdictiott  to  award 
temporary  alimony  unless  it  has  jnrisdiction  to 
render  a  final  decree  on  the  merits  of  the  main 
controversy. 

3.  Vewdk  «=>77—Chaitgb— Waives— Appkab- 
ancic  in  hkabiiro  on  motion  fob  axiuont. 

In  divorce  suit,  defendant  by  appearing  and 
participating  in  hearing  on  plaintiff's  motion 
for  temporary  alimony  waived  his  right  to  a 
change  of  venae. 

4.  CoxiBTS  «=>107  —  Bulbs  of  Dkcibion— 
Opinions. 

An  opinion  Is  not  authority  for  what  is  not 
mentioned  therein  and  wliat  does  not  appear  to 
have  been  suggested  to  the  court  from  which 
the  opinion  emanatea. 

Department  3. 

Original  proceedings  in  prohibition  by  the 
People  of  the  State  of  Colorado,  on  rela- 
tion of  George  N.  Crabb,  against  the  Dis- 
trict Court  of  the  Second  Judicial  District 
of  the  State  of  Colorado,  sitting  witliin  and 
for  the  City  and  County  of  Denver,  and  Hon. 
Clarence  J.  Morley,  one  of  the  Judges  of 
said  District  Court,  presiding  in  Division  II 
thereof.  Writ  denied,  and  proceeding  dis- 
missed. 

John  Hipp,  of  Denver,  for  petitioner. 
John  S.  Stidger,  of  Denver,  for  respond- 
ents. 

ALLEN,  J.  This  is  an  original  proceed- 
ing in  proliibition  wherein  the  petitioner, 
George  N.  Crabb,  seeks  to  restrain  the  dis- 
trict court  of  the  city  and  connty  of  Denver, 
and  one  of  the  judges  thereof,  from  further 
proceeding  in  a  certain  dvll  action  wtiich 
had  been  instituted  and  is  now  pending  in 
that  court 

One  of  the  contentions  of  the  respondents, 
in  opposition  to  the  granting  of  a  writ  of 
prohibition,  is,  in  effect,  that  the  petitioner. 
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bj  his  conduct  as  litigant  In  the  district 
court,  has  waived  his  right  to  the  remedy 
BOW  sought.  Relevant  to  this  contention  the 
record  shows,  among  other  things,  the  facts 
hereinafter  recited. 

On  February  13,  1919,  one  Mary  E^gelston 
Orabb  filed  in  the  district  court  of  the  city 
and  county  of  Denver  a  complaint  against 
her  husband,  the  petitioner  In  this  proceed- 
ing, praying  for  a  decree  granting  separate 
maintenance.  Summons  was  duly  Issued, 
and  the  petitioner,  who  will  be  hereinafter 
referred  to  as  the  defendant,  was  personally 
served  with  the  summons  within  the  county 
of  El  Paso  on  February  17th.  On  the  same 
day  and  within  the  same'  county  the  de- 
fendant was  served  with  a  written  notice 
which  stated  that  on  February  21th  the 
plaintiff  would  set  for  hearing  her  motion 
for  temporary  support  money  and  attorney 
fees.  On  February  24th  the  motion  was  set 
to  be  beard  on  March  3d.  On  the  date  last 
named,  during  the  call  of  the  docket,  counsel 
for  defendant  was  present  in  court,  and 
stated  that  he  was  under  the  Impression  that 
the  hearing  was  set  for  the  10th  of  March. 
The  record  shows  that  on  March  3d,  on  the 
motion  of  the  defendant,  the  hearing  was 
set  for  March  10th.  On  March  4th  the 
defendant  filed  a  motion  for  change  of  venue, 
stating,  as  reasons  for  being  entitled  to  a 
change  of  venue,  that  the  county  of  El  Paso 
Is  the  proper  county  In  which  to  try  the 
action ;  that  the  home  and  domicile  of  plain- 
tiff and  defendant,  at  all  times  since  their 
marriage,  has  been  In  the  town  of  Fountain, 
In  EU  Paso  county;  and  that  the  defendant 
was  served  with  a  copy  of  the  complaint  and 
summons  within  the  county  of  El  Paso.  On 
March  10th  the  motion  for  a  change  of 
venue  was  heard  and  denied.  Thereafter, 
and  on  the  same  day,  a  hearing  was  had 
upon  the  plalntUTs  motion  for  temporary 
alimony.  At  the  latter  bearing  both  plain- 
tiff and  defendant  were  represented  by  coun- 
sel. Counsel  for  the  defendant  appeared  and 
participated  In  that  proceeding  without  ob- 
jection thereto,  and  cross-examined  the  plain- 
tiff, who  had  been  called  as  a  witness  In  her 
own  behalf. 

In  disposing  of  this  case  it  will  be  nec- 
essary to  consider  only  the  question  of 
whether  the  defendant,  by  appearing  and 
participating  in  the  hearing  upon  plaintiff's 
application  for  temporary  alimony,  waived 
his  right  to  a  change  of  venue. 

In  O'Rourke  v.  O'Kourke,  68  Colo.  300, 
144  Paa  800,  a  divorce  case,  where  the  de- 
fendant's motion  for  a  change  of  venue  was 
erroneously  overruled,  it  was  held  that  the 
action  of  the  defendant  in  answering  and 
going  to  trial  without  further  objection  "re- 
invested the  court  with  Jurisdiction  and 
waived  her  [the  defendant's]  right  to  the 
changa"  In  Van  Kleeck-Bacon  Investment 
Co.  ▼.  aark  (No.  9330)  180  Pac.  686,  recent- 


fly  decided  by  this  court,  the  defendant  filed 
a  motion  for  a  change  of  venue,  which  was 
denied.  The  defendant  then  filed  its  answer 
putting  in  issue  the  material  allegations  of 
the  complaint  and  also  setting  up  the 
grounds  for  a  change  of  venue  contained  in 
its  original  motion.  The  record  In  that  case 
also  shows  that  the  defendant  objected  to 
proceeding  with  the  trial  on  the  ground  that 
the  venue  was  Improperly  laid,  and  declined 
to  participate  In  the  trial.  This  court  held 
In  that  case  that  the  defendant,  "by  filing 
its  answer  to  the  merits.  In  effect  waived  Its 
objection  to  the  place  of  trial,  and  thus  by 
its  own  act  brought  itself  within  the  Juris- 
diction of  that  court" 

[1,  2]  A  waiver  of  the  right  to  a  change 
of  venue  results  from  doing  some  act  from 
which  an  intention  to  waive  the  express 
statutory  privilege  as  to  the  place  of  trial 
could  be  reasonably  presumed,  or  whidi 
could  be  held  to  constitute  a  waiver  In  fact. 
Smith  V.  Post  P.  &  P.  Co.,  17  Colo.  App. 
238,  68  Pac.  119.  It  has  been  held  In  other 
Jurisdictions  that  a  waiver  results  from  a 
genial  appearance  and  submission  to  the 
Jurisdiction,  asking  for  continuance  or  ad- 
journment, filing  a  general  demurrer,  or  by 
asking  for  further  time  to  answer.  40  Cyc. 
113.  To  hold  that  a  waiver  results  from 
appearing  and  participating  in  an  Interlocu- 
tory proceeding  like  a  hearing  upon  a  mo- 
tion for  temporary  alimony  would  be  con- 
sistent with  the  greater  number  of  deci- 
sions bearing  upon  the  question  of  waiver  of 
the  right  to  a  change  of  venue.  A  court 
has  no  Jurisdiction  to  award  temporary  ali- 
mony unless  it  has  Jurisdiction  to  render  a 
final  decree  upon  the  merits  of  the  main 
controversy.  14  Cyc.  745.  Therefore  to  do 
any  act  in  recognition  of  the  court's  Juris- 
diction In  the  one  matter  Is  to  recognize  it 
In  the  other.  To  participate  In  a  hearing 
upon  a  motion  for  temporary  alimony  Is 
going  as  far  in  submitting  to  the  Jurisdic- 
tion of  the  court  as  to  file  an  answer  to  the 
merits. 

[3]  For  the  reasons  above  indicated,  we 
are  of  the  opinion  that  by  his  appearance 
and  participation  without  objection  in  the 
hearing  on  plaintiff's  motion  for  temporary 
alimony  the  defendant  waived  the  court's  er- 
ror, if  there  had  been  error,  in  overruling 
the  motion  for  a  change  of  venue. 

The  record  shows  that  on  March  14,  1919, 
the  defendant  filed  a  second  motion  for  a 
change  of  venue.  This  second  motion  was 
also  denied,  but  we  do  not  think  the  court 
:  erred  in  this  matter,  as  the  second  motion 
I  was  filed  after  the  defendant  waived  hla 
'right  to  a  change  of  venue,  as  above  indl- 
'cated. 

I  [4]  The  petitioner  relies  upon  the  case  of 
People  ex  rel.  Lackey  v.  District  Ckjurt,  80 
Colo.  123,  69  Pac.  597,  but  we  do  not  find 
that  the  opinion  In  that  case  passes  upon  the 
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question  of  whether  or  not  appearing  and  Hetherlngton.  After 
participating  in  a  bearing  upon  an  applica- 
tion for  temporary  alimony  amounts  to  a 
waiver  of  the  right  to  a  change  of  venue. 
▲n  opinion  la  not  authority  for  what  is  not 
mentioned  therein  and  what  does  not  ap- 
pear to  have  l>een  suggested  to  the  court 
from  which  the  opinion  emanates.  11  Cyc. 
745. 

This  <4>inlon  la  rendered  upon  considera- 
tion of  a  petition  for  rehearing,  this  court 
harlng  heretofore,  without  an  opinion,  va- 
cated a  rule  to  show  canse  and  dismissed 
the  proceeding.    Behearlng  Is  denied. 


GARRIGUKS,  a  J^ 
cor. 


and  BAILET,  J„  oon- 


(M  Colo.  130) 

PEOPLE  ex  reL  BOARD  OP  DIRECTORS 
OF  SCHOOL  DIST.  NO.  1  OF  MESA 
COUNTY  T.  DISTRICT  COURT  OF 
FOURTH  JUDICIAL  DISTRICT  IN  AND 
FOB  EL  PASO  COUNTY  et  aL 
(No.  9499.) 

(Sapreme   Court   of  Colorado.     May   5,   1919. 
Rehearing  Denied  July  7,  1919.) 

1.  VB517K  «=>11  —  RBSIDERCB  OF  SCHOOI. 
Bo  AB  D— StaTCTI. 

Since  the  board  of  directors  of  a  school  dis- 
trict of  a  county  must  be  classed  as  a  resident 
of  the  county,  the  board  having  t>een  served 
there  in  an  action  against  it  by  ardiitects  who 
prepared  plana  for  a  sdioolhouse,  the  case, 
under  Code  1908,  |  29,  as  to  the  venue  of  an 
action  on  tort  or  contract,  must  be  tried  in 
the  county,  unless  it  comes  within  one  of  the 
exceptions  provided  in  the  act 

2.  Vekue  «=>7— Place  or  Pebfobmancb  or 
CoN-rsACT  —  Afpuoatior  or  Exceftior— 
Statute. 

In  Code  Civ.  Proc.  |  29,  as  to  the  venue 
of  actions  on  tort  or  contract,  providing  the 
action  must  tie  tried  in  the  county  wiiere  tlie 
defendant  resides  and  is  served,  the  excep- 
tion concerning  the  place  of  performance  of  a 
contract  applies  only  to  a  contract  which  by 
its  own  terms  is  to  be  performed  at  a  certain 
place. 

En  Banc. 

Petition  for  writ  of  prohibition  by  the 
People  of  the  State  of  Colorado,  on  the  re- 
lation of  the  Board  of  Directors  of  School 
District  No.  1,  of  Mesa  County,  against  the 
District  Court  of  the  Fourth  Judicial  Dis- 
trict of  the  State  of  Colorado,  Hon.  J.  K. 
Little  Judge  of  the  'court,  and  Thomas  Mac- 
I^ren  and  Thompson  D.  Hetherlngton,  doing 
business  nnder  the  firm  name  of  MacLaren  & 


denial  of  motion  to 
quash  the  order  to  show  cause,  petitioner 
moves  for  Judgment  of  prohibition  on  the 
pleadings.     Motion  granted. 

McMoIlln  &  Sternberg,  of  Grand  Junction, 
and  William  H.  Gabbert,  of  Denver,  for  re- 
lator. 

Charles  W.  Haines,  of  Colorado  Springs, 
for  respondents. 


DENISON,  3.  The  plaintiffs,  MacLaren  et 
aL,  brought  suit  In  the  district  court  of 
El  Paso  county  against  the  board  of  direc- 
tors of  sdiool  district  Na  1,  Mesa  county, 
to  recover  a  balance  f6r  services  rendered 
by  them  as  architects  in  preparing  plans 
and  specifications  and  '  superintending  the 
building  of  a  schoolhouse.  The  defendant 
moved  for  a  change  of  venue,  the  motion  was 
denied,  and  defendant  then  obtained  from 
this  court  an  order  upon  the  district  court 
to  show  cause  why  a  writ  of  prohibition 
should  not  issue.  A  motion  to  quash  the 
order  to  show  catise  was  denied,  and  the 
relator  now  moves  for  Judgment  of  prohibi- 
tion on  the  pleadings. 

If  the  motion  for  change  was  well  found- 
ed and  no  question  of  fact  was  open,  the 
district  court  had  no  Jurisdiction  except  to 
grant  the  motion. 

[1]  Since  the  defendant  must  be  classed  as 
a  resident  of  Mesa  county  and  was  served 
there,  the  case  must,  by  the  terms  of  the 
Code,  be  tried  there,  unless  It  comes  within 
one  of  the  exceptions  provided  In  that  act 
Code  1908,  i  29. 

[2]  It  Is  claimed  that  the  contract  was  "to 
l>e  performed"  in  El  Paso  county,  and  that 
therefore  the  case  is  within  the  exception 
concerning  place  of  performance:  but  that 
exception  applies  only  to  a  contract  which 
by  Its  own  terms  is  to  be  performed  at  a 
certain  place.  Brewer  v.  Gordon,  27  Colo. 
Ul,  113-114,  69  Pac.  404,  83  Am.  St.  Rep.  45. 

The  contract  In  this  case  contains  no  pro- 
vision as  to  the  place  of  payment  and  no  ex- 
press provision  as  to  the  place  of  perform- 
ance on  the  part  of  the  plaintiff;  though 
there  Is  a  necessary  Implication  that  su- 
perintendence and  inspection  should  be  per- 
formed in  Mesa  county. 

Without  deciding,  therefore,  whether,  in 
a  case  like  the  present.  It  would  be  the 
place  of  payment  or  the  place  of  perform- 
ance of  the  rest  of  the  cpntract  that  would 
determine  the  venue,  we  are  compelled  upon 
tills  record  to  say  that  the  only  proper  place 
of  trial  is  Mesa  county. 

The  motion  for  a  writ  of  prohibition  upop 
the  pleadings  should  be  granted. 
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(68  Colo.  471) 

SAN  LUIS  CENT.  B.  CO.  t.  SIMS  et  al. 
(No.  9098.) 

(Snpreme  Court  of  Colorado.     May  6,  1919. 
Rehearing  Denied  July  7,  1919.) 

EVIDBNCB  «=>441(1)  —  Pakoi.  Evidenck  Ar- 
rscTiNO  WBiTinoB— Mbboeb  or  Cokvebsa- 

TIONS. 

Conversation  8  of  individnals  and  statements 
of  occurrences  at  public  meeting,  held  prior  to 
organization  or  incorporation  of  a  products 
company  by  landowners  who  had  agreed  to  pro- 
cure deeds  to  a  right  of  way  for  a  beet  sugar 
company  which  had  contracted  to  build  a  rail- 
road, held  to  have  merged  and  culminated  in 
the  contracts  between  the  landowners  and  the 
sugar  company,  and  between  such  company  and 
the  products  company  formed  by  the  landown- 
ers. 

Error  to  District  Court,  Bio  Grande  Coun- 
ty; Jesse  G.  Wiley,  Judge. 

Action  by  the  San  Luis  Central  Ballroad 
Company,  a  corporation,  against  L.  R.  Sims 
and  others.  To  review  Judgment  for  de- 
fendants, plaintiff  brings  error.  Reversed, 
with  instructions. 

Leroy  J.  Williams,  of  Central  City,  Wil- 
liam V.  Hodges  and  Richard  B.  Scandrett, 
Jr.,  both  of  Denver,  and  R.  B.  Mltdiell,  of 
Alonte  Vista,  and  Harold  H.  Healy,  of  Boul- 
der, for  plaintiff  in  error. 

Charles  M.  Corlett,  Jesse  Stephenson, 
James  P.  Yeerkamp,  and  George  M.  Corlett, 
all  of  Monte  Vista,  for  defendants  in  error. 

SCOTT,  J.  Tills  is  an  action  by  the  plain- 
tiff In  error,  plaintiff  below,  to  recover  the 
amounts  alleged  to  be  due  and  unpaid  upon 
a  certain  contract  or  subscription  agreement 
signed  by  the  defendants.  This  agreement 
was  with  the  San  Luis  .Valley  Beet  Sugar 
Company  and  assigned  to  the  plaintiff,  rail- 
road company.  It  was  apparently  the  under- 
standing at  the  time  that  the  contract  was 
to  be  assigned  to  a  railroad  company  to  be 
organized  for  that  purpose. 

It  seems  necessary  to  a  full  understanding 
of  the  matter  that  the  contract  be  set  out  in 
full  and  as  follows: 

"Whereas,  it  is  necessary  for  the  successful 
operation  of  the  plant  of  the  San  Lois  Valley 
Beet  Sugar  Company,  near  Monte  Vista,  Colo- 
rado, that  a  line  of  railroad  be  constructed  from 
the  town  of  Center,  Saguache  covmty,  Colorado, 
to  the  said  company's  plant,  for  the  purpose 
of  securing  beet  acreage  and  the  transporta- 
tion of  beets;   and 

"Whereas,  it  is  of  vital  interest  to  the  under- 
signed individuals,  owning  land  along  the  line 
of  the  said  proposed  railroad,  to  have  said  rail- 
road constructed  at  the  earliest  possible  time, 
80  as  to  reap  the  financial  benefit  to  themselves 
from  the  increase  of  land  values  which  will  re- 
sult therefrom  and  the  securing  of  the  needed 


transportation  fadlltiea  for  agricultural  pur- 
poses in  the  year  1913— therefore: 

"It  is  agreed  by  and  between  the  San  Luis 
Valley  Beet  Sugar  Company,  party  of  the  first 
part  or  its  assigns,  and  the  undersigned  in- 
dividnals, jointly  and  severally,  as  parties  of 
the  second  part,  as  follows: 

"That  for  and  in  consideration  of  the  mutual 
benefits  and  promises  and  the  covenants,  terms 
and  conditions  hereinafter  set  forth  to  be  kept 
and  performed  by  the  respective  parties  here- 
to, and  in  further-  consideration  of  the  sum  of 
one  dollar  ($1.00)  paid  by  each  of  the  Indi- 
viduals hereto  subscribing  as  parties  of  the  sec- 
ond part  to  the  party  of  the  first  part,  the  re- 
ceipt of  which  is  hereby  acknowledged,  the 
second  parties  agree  each  with  the  other  and 
jointly  and  severally  with  the  first  party  or  its 
assigns,  to  deposit  in  a  bank,  either  in  the  town 
of  Center,  Saguache  county,  Colorado,  or  in 
Monte  Vista,  Rio  Grande  county,  Colorado,  the 
sum  of  twenty-five  thousand  dollars  ($25,000) 
in  cash  as  follows:  Six  thousand  two  hundred 
and  fifty  dollars  ($6,250)  on  or  before  March 
1,  1913;  and  six  thousand  two  hundred  and 
fifty  dollars  ($6,250)  on  or  before  the  first 
day  of  April;  six  thousand  two  hundred  and 
fifty  dollars  ($0,250)  on  or  before  the  first 
day  of  May,  and  six  thousand  two  hundred 
and  fifty  dollars  on  or  before  the  first  day  of 
June,  and  the  first  party  or  its  assigns  shall  be 
notified  of  the  bank  or  banks  in  which  said  de- 
posit will  be  made,  as  aforesaid,  within  ten 
days  from  the  date  of  this  agreement. 

"It  is  agreed  that  the  said  sums  shall  be  de- 
posited in  the  name  of  and  to  the  credit  of  the 
San  Luis  Valley  Beet  Sugar  Company  or  its 
assigns,  and  will  be  made  as  aforesaid. 

"It  is  agreed  that  the  second  parties  will  se- 
cure, within  ninety  (90)  days  from  this  date, 
and  deposit  the  same  in  the  aforesaid  bank, 
subject  to  the  control  and  direction  of  the  first 
party,  or  its  assigns  warranty  deeds  running  to 
Michael  Brady  as  trustee,  for  first  party  or 
its  assigns,  conveying  good,  marketable  title 
for  right  of  way  not  less  than  sixty  feet  wide, 
for  the  construction  of  a  railroad,  together 
with  the  necessary  terminal  ground  in  the  town 
of  Center,  aforesaid,  on  the  line  of  survey 
heretofore  made  and  established,  commencing 
at  the  north  end  of  the  yard  track  at  the  fac- 
tory site  of  the  first  party,  near  Monte  Vista, 
Bio  Grande  county,  Colorado,  and  running 
northward  to  and  through  the  corporate  limits 
of  said  town  of  Center,  in  Saguache  county, 
Colorado. 

"It  is  agreed  that  the  second  party  will  secure 
contracts  for  the  growing  of  sugar  beets  cov- 
ering two  thousand  (2,000)  acres,  in  the  terri- 
tory traversed  by  and  being  adjacent  to  said 
line  of  railroad  and  within  wagon  haul  thereof. 
Said  contracts  being  for  the  season  of  191S, 
and  subject  to  the  approval  of  the  first  party 
or  its  assigns. 

"It  is  agreed  that  the  first  party  or  its  as- 
signs will  construct,  or  cause  to  be  construct- 
ed and  operated,  a  standard  gauge  railroad 
along  the  said  route  heretofore  surveyed,  and 
over  the  line  covered  by  the  warranty  deeds 
for  said  right  of  way,  hereinbefore  stated,  and 
to  order  materials  therefor  and  to  commence 
the  work  of  construction  thereof  without  unnec- 
essary delay  after  this  date,  and  the  work  of 
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Mid  constrnction  shall  be  proiecnted  without 
unnecesaary  delay  to  completion. 

"It  la  agreed  and  onderstood  that  the  twenty- 
Are  thousand  ($25,000)  dollars  hereinbefore 
stated  shall  be  nsed  by  the  first  party  or  its 
assigns  solely  and  only  in  the  construction  of 
■aid  main  line  or  railroad  and  shall  only  be  paid 
out  upon  the  report  and  estimate  of  the  engi- 
neer in  charge  of  the  work. 

"It  is  agreed  that  the  first  party  or  its  aa- 
slgos  shall  proceed  hereafter,  as  before  stated, 
to  construct  said  railroad,  relying  and  depend- 
ing upon  the  payment  of  the  moneys  aforesaid, 
and  that  the  obligation  herein  made  of  the  par- 
ties of  the  second  part  is  binding  upon  them, 
jointly  and  serei-ally,  and  upon  their  several 
administrators,  executors  or  legal  representa- 
tives. 

"Dated  this  25th  day  of  Tannary,  1913." 

It  is  alleged  in  the  complaint  that  the 
plaintiff  and  its  assignor  fully  performed  all 
tjie  conditions  required  by  the  contract 
That  the  defendants  had  paid  on  said  agree- 
ment all  of  said  subscriptions  except  the 
anm  of  $13,499.12,  which  said  sum  remained 
due  and  unpaid,  and  which  sum  the  defend- 
ants refused  to  pay. 

It  was  further  alleged  that  defendants 
had  failed  to  comply  with  their  agreement 
In  the  matter  of  securing  rights  of  way,  and 
wlildi  failure  had  caused  the  plaintiff  to  in 
stltnte  condemnation  proceedings  in  some 
cases,  and  to  expend  the  total  sum  of  $2,- 
740.20  in  8U(A  matters,  for  all  of  which 
plaintiff  prayed  Judgment,  with  Interest 

The  answer  of  defendants  admits  the 
agreement,  but  declares  that  It  was  with- 
out condderatlon  and  Is  ultra  vires.  Fur- 
ther, that  defendants  were  at  all  times  able 
and  willing  to  comply  with  the  terms  of  the 
agreement  but  that  the  plaintiff  had  failed 
and  refused  to  comply  with  Its  obligations 
under  the  contract. 

For  a  further  defense  the  defendants  set 
up  a  croas-complaint,  alleging  that  they  had 
paid  on  said  subscription  the  sum  of  $11,- 
600.88,  and  had  furnished  rights  of  way  at 
an  expense  reasonably  of  the  value  of  $2,607, 
and  for  which  sums  they  prayed  Judgment 

It  was  further  alleged  for  said  second 
defense  and  cross-complaint  that: 

"Notwithstanding  the  payment  of  said  sums 
and  the  fact  that  defendants  were  at  all  times 
ready,  willing,  and  unable  to  carry  out  provi- 
sions of  said  contract  to  be  by  them  performed, 
plaintiff  and  its  predecessor  in  Interest  delayed 
and  refused  to  construct  said  railroad  through 
the  corporate  limits  of  the  town  of  Cetiter  in 
Saguache  connty,  Colo.,  and  otherwise  failed 
to  carry  out  the  terms  of  said  contract," 

The  cause  was  tried  to  a  Jury,  and  verdict 
returned  for  the  defendants,  but  denying  the 
claim  under  the  cross-complaint 

"nie  railroad  was  fully  completed  and  In 
operation  at  the  time  fixed  In  the  subscrip- 
tlmt  agreement  and  was  so  being  operated 
•t  the  time  of  the  trial. 

The  only  error  seemingly  relied  on,  and 


which  presents  the  only  serious  argument  In 
the  briefs.  Is  the  apparent  holding  of  the 
court  that  the  railroad  company  failed  to 
construct  Its  road  through  the  corporate 
limits  of  the  town  of  Center,  but  Instead  did 
construct  Its  line  on  the  east  side  of  and 
along  the  'line  of  the  corporate  limits  of  the 
town. 

It  seems  that  the  subscribers,  defendants 
In  this  case,  were  chiefly  located  In  the  two 
towns  of  Monte  Vista  and  Center,  at  whidt 
points  the  termini  of  the  short  railroad  are 
located.  Those  living  at  Center  were  (he 
only  ones  of  the  subscribers  apparently  In- 
terested In  the  particular  location  of  the 
terminal  at  tliat  point  and  those  located  at 
Monte  Vista  have  no  apparent  interest  and 
cannot  reasonably  have  any  Interest  in  that 
question. 

It  appears  that  those  subscribers  located 
at  Center,  with  others  perhaps  of  that  local- 
ity, organized  a  corporation  called  the  Cen- 
ter Products  Association,  and  that  this  com- 
pany entered  Into  an  agreement  with  the 
San  Luis  Valley  Beet  Sugar  Company  sub- 
sequent to  the  execution  of  the  subscription 
agreement 

In  that  contract  the  sugar  company 
agreed  as  before  to  construct  its  railroad 
as  provided  in  the  subscription  agreement 
with  the  defendants. 

It  did  not  relate  to  subscriptions  toward 
the  cost  of  construction  of  the  railroad,  but 
provided  for  other  and  entirely-  different 
matters,  and  spedflcally,  among  other  things 

"Witnesseth:  That  for  and  in  consideration  of 
the  efforts  heretofore  made  by  the  second  par- 
ty in  the  securing  of  beet  acreage,  subscrip- 
tions and  proposed  right  of  way  for  a'  proposed 
railroad  and  for  the  mutoal  promises  and  cove- 
nants hereinafter  to  be  performed  by  the  re- 
spective parties  hereto  and  in  the  further  con- 
sideration of  the  making,  signing  and  execut- 
ing of  that  certain  contract  and  agreement  as 
of  date  of  January  25,  1913,  between  the  San 
liUis  Valley  Beet  Sugar  Company  and  certain 
Individual  residents  of  Rio  Qrande  and  Sa- 
guache conntiea,  Colorado,  a  reference  to  which 
contract  and  agreement  is  hereby  made;  the 
party  of  the  first  part  hereby,  has  agreed  and 
does  agree  as  follows,  to  wit: 

"First  To  canse  to  be  incorporated  and  or- 
ganized as  a  common  carrier,  and  under  the 
laws  of  the  state  of  Colorado,  a  railroad  com- 
pany, and  which  incorporation  and  organization 
shall  be  perfected  and  in  actual  and  lawfnl  ex* 
istence  by  not  later  than  April  Ist,  1913. 

"Second.  To  give  to  party  of  the  second  part 
herein  a  good  and  sufficient  bond  in  the  sum  of 
twenty-five  thousand  ($25,000)  dollars  and  said 
bond  to  be  conditioned  as  follows: 

"That  said  railroad  company  will  construct 
a  standard  gange  railroad,  over  the  right  of 
way  to  be  secured  by  party  of  the  second  part 
herein  from  the  town  of  Center,  Saguache 
connty,  Colorado,  to  connect  with  the  tracks  in 
the  yards  of  the  San  IiUis  Valley  Beet  Sugar 
Company,  near  Monte  Vista,  Rio  Orande  coun- 
ty, Colorado,  and  that  said  railroad  will  be  con- 
■tmcted  and  in  actual  operation  of  daily  trains 
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between  the  above  points,  by  not  later  than 
September  1,  1913,  provided  at  all  times  that 
said  railroad  company  shall  not  be  delayed  or 
hampered  by  the  neglect,  refusal  or  nonper- 
formance of  those  certain  agreements  and  con- 
ditions to  be  performed  by  the  second  parties 
herein  or  the  second  parties  in  and  to  that 
certain  contract  or  agreement  made*  and  enter- 
ed into  the  25th  day  of  January,  1913,  and  to 
which  contract  and  agreement  reference  is  here- 
by made. 

"Third.  It  is  further  provided  that  said  sec- 
ond party  herein  shall  obtain  for  said  railroad 
company  a  franchise,  from  the  town  council 
of  the  town  of  Center,  Saguache  county,  Colo- 
rado, to  enter,  operate  and  maintain  its  rail- 
road, terminals,  switches  and  buildings  in  the 
town  of  Center  and  such  railroad  to  maintain 
and  have  its  terminal  at  such  place  in  the  town 
of  Center  as  sbal)  be  designated  and  selected 
by  said  second  party  herein." 

The  remotnlng  portion  of  the  agreement 
related  to  freight  and  passenger  rates  and 
other  shipping  regulations. 

It  Is  plain  that  this  contract  was  between 
different  parties  than  those  to  the  subscrlp- 
don  agreement,  and  did  not  pretend  to 
modify  or  change  that  ngreeraent,  or  to  In 
any  manner  relieve  the  defendants  from  any 
obligations  under  it,  and  If  It  did  so  Intend 
or  provide  it  was  wholly  Ineffective  In  that 
respect,  for  there  Is  nothing  In  the  record  to 
indicate  that  the  Center  Products  Corpora- 
tion had  any  power  or  authority  to  modify 
the  conditions  or  obligations  of  the  individ- 
ual defendants  in  the  matter  of  their  sub- 
scription agreement. 

The  court  permitted  the  introduction  of 
this  last  contract  of  the  Center  Products 
C<Mnpany  In  evidence  over  the  objection  of 
the  defendants.  This  was  manifest  error, 
and  the  verdict  and  Judgment  should  be  set 
aside  for  such  reason  alone.  Hey  pleaded 
no  such  contract,  and  It  could  have  no  legiti- 
mate place  in  the  record. 

The  plaintiff  and  defendants  must  stand 
upon  the  subscription  agreement,  and  cannot 
rely  upon  an  agreement  subsequently  made 
between  different  parties. 

The  subscription  agreement  provided  tbat 
tbe  defendants,  and  clearly  as  a  condition 
precedent  to  the  construction  of  the  rail- 
road, and  as  to  Its  location,  should  secure, 
witliin  90  days  from  Its  date,  and  should  de- 
liver, warranty  deeds,  running  to  Michael 
Brady,  as  trustee,  for  the  plaintiff,  convey- 
ing rights  of  way,  not  less  than  60  feet  wide, 
for  the  construction  of  the  entire  road,  to- 
gether witb  the  necessary  terminal  grounds 
In  the  town  of  Center,  on  a  line  of  survey 
theretofore  made  and  established,  and  about 


which  then  existing'  siunrey  there  is  no  dis- 
pute in  the  record,  and  which  right  of  way 
is  described  in  the  agreement,  as  commenc- 
ing at  the  north  end  of  the  yard  track  at 
the  factory  site  of  tbe  Qrst  party  near  Monte 
Vista,  and  running  northward  to  and 
through  the  corporate  limits  of  the  town  of 
Center. 

The  defendants  did  not  deliver  deeds  for 
a  right  of  way  to  the  railroad  for  all  that, 
part  of  the  line  running  between  the  towns, 
but,  on  the  contrary,  tbe  railroad  company 
was  compelled  to  and  did  Iiave  certain  por- 
tions of  it  condemned,  and  were  compelled 
to  and  did  expend  the  snms  of  money  set  out 
in  the  complaint,  and  the  defendants  did  not 
convey  to  the  railroad  company  any  right  of 
way  at  all  through  or  into  the  corporate 
limits  of  the  town  of  Center,  as  speciticaUy 
agreed,  all  of  which  Is  made  a  condition  pre- 
cedent to  the  construction  of  the  road. 

But,  on  the  contrary,  tbe  Center  Products 
Company  did  cause  to  be  procured  a  right  of 
way  along  the  east  side  of  the  corporate 
limits  of  the  town,  and  on  which  the  rail-' 
road  company  constructed  its  line  and  ter- 
minals. 

The  court  admitted  certain  conversationa 
of  individuals,  and  statements  of  occur- 
rences at  a  public  meeting  held  at  the  town 
of  Center,  prior  to  the  organization  or  in- 
corporation of  the  Center  Products  Com- 
pany, all  of  wbicb  were  incompetent  and 
preJudlclaL 

All  such  matters  must  be  held  to  have 
merged  and  culminated  in  tbe  contracts 
signed  by  the  parties,  which  alone  the  court 
may  consider. 

Tbe  testimony  clearly  shows  that  the 
plaintiff  has  as  fully  complied  with  its 
agreement  as  to  the  defendants  by  their  acts 
and  conduct  permitted  it  to  do,  and  there 
is  no  competent  testimony  to  Justify  a  con- 
clusion tliat  the  defendants  may  be  relieved 
for  any  cause  from  tbelr  subscription  agree- 
ment 

The  motion  by  tlie  plaintiff  for  a  directed 
verdict  should  have  been  sustained. 

The  Judgment  is  reversed,  with  instruction 
to  the  court  below  to  enter  Judgment  in 
favor  of  the  plaintiff  in  tbe  amount  found  to 
be  due  on  the  subscription  ag^'eement,  witb 
interest  tbereon  from  tbe  dates  such  sums 
became  due  and  payable  by  the  terms 
thereof. 

Judgment  reversed,  with  instructions. 

OARBIGUBS,.  a  Jh  and  DBinSON,  J., 
concur. 
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FBOFLB  ez  ret  D AYIS  T.  DISTRICT  COUBT 

or  SECOND  XODICIAIi  DIS- 

THICTetal.    (No.  0571.) 

(Snpreme  Court  of  Colorado.    June  2,  1919. 
Bebearing  Denied  July  7,  1919.) 

1.  DXFOSITIOITS  9=s>57— SUBFOSNA  BT  NOTABT 

— SnpiTLATion — Statutes. 
In  view  of  the  established  practice  to  take 
depositions  on  stipnlatiOD,  nnder  Code  1908,  { 
S81,  proTiding  that  erery  person  anthorized  or 
required  to  take  depositions  shall  have  authori- 
ty to  issue  subpoenas,  etc.,  a  subpoena  for  a  wit- 
ness issued  by  a  notary  acting  nnder  stipulation 
in  a  divorce  suit  was  as  good  as  if  under  affi- 
davit and  notice  pursuant  to  section  376;  the 
witness  not  being  able  to  object  when  the  par- 
ties could  not. 

2.  PsoRiBiTioN  «=>5(2)  —  Matteb  Not  Af- 

lECTINO   JUBIBDICTJON. 

Where  a  notary,  acting  nnder  stipulation 
In  a  divorce  suit,  issued  a  subpoena  for  a  wit- 
ness who  failed  to  appear,  the  objection  that 
the  divorce  suit  was  a  pretense  to  get  the  evi- 
dence for  another  purpose  was  a  matter  for 
tlie  district  court,  which  ordered  the  witness 
to  appear  before  the  notary  and  give  her  tes- 
tamony,  and  did  not  affect  the  jurisdiction  of  the 
court,  to  aa  to  authorize  prohibition. 

Ekt  Banc. 

Petition  for  writ  of  prohibltioii  by  the 
People  of  the  State  of  Colorado,  ou  the  rela- 
tion of  Maude  M.  Davis,  against  the  District 
Court  of  the  Second  Judicial  District  of  the 
State  of  Colorado,  and  Hon.  Henry  J.  Hersey, 
Judge  tliereof,  resulting  in  an  order  to  show 
cause  as  prayed,  and  directing  the  district 
coort  to  desist  from  further  proceedings  un- 
til further  order.'  On  respondent's  motion  to 
^uasb.  Motion  granted,  and  petition  dis- 
missed. 

O.  N.  Hilton,  Caesar  A.  Roberts,  and  Les- 
lie M.  Roberts,  all  of  Denver,  for  petitioner. 

Frank  Sn  Blckey,  of  Denver,  for  respond- 
ents. 

DENISON.  J.  Upon  petlti(m  for  a  writ  of 
prohibition  to  the  district  court  of  Denver, 
this  court  ordered  the  respondents  to  show 
cause  as  prayed,  and  directed  the  district 
court  to  desist  from  further  proceedings  un- 
til the  further  order  of  this  court  The  re- 
spondents now  move  to  quash. 

The  attorneys  for  the  parties  to  a  divorce 
suit  In  the  court  below  stipulated  to  take  the 
deposition  of  the  petitioner  before  one  Helne- 
mann,  a  notary.  He  Issued  a  subpoena, 
which  the  petitioner  disobeyed.  Upon  cita- 
tion the  district  court,  Hon.  Henry  J.  Hersey 
presiding,  did  not  find  her  guilty  of  contempt, 
but  ordered  her  to  appear  before  the  notary 
and    give    her    testimony.      The    petitioner 
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thereupon  applied  to  this  court  to  prohibit 
further  proceedings  upon  the  ground  that  the 
court  below  lacked  jurisdiction,  because  the 
affidavit  required  by  the  Code  (Code  1908,  i 
376)  and  the  notice  were  not  made  or  served 
as  there  provided,  and  that  therefore  the 
sul^oena  was  void,  and  the  district  court 
had  no  power  to  order  the  petitioner  to  ap- 
pear  and  testify. 

[t]  Coie  1908,  |  381,  reads  as  follows: 


"Bach  and  every  person  authorized,  and  who 
may  be  required  to  take  depositions  in  any 
case,  shall  have  power  and  authority  to  issue 
BubpcEnas,  and,  if  necessary,  to  compel  the  at- 
tendance of  all  such  witnesses  as  may  be  named 
by  the  commission,  or  by  the  parties  litigant, 
where  no  commission  is  necessary,  in  the  same 
manner,,  and  under  the  same  penalty  as  la 
provided  in  other  cases  where  witnesses  are 
directed  to  be  subpoenaed." 


The  notary  therefore  had  full  power  to 
issue  the  subpoena.  The  court  had  Jurisdic- 
tion over  the  subject-matter  of  the  cause  be- 
fore It  and  all  the  parties.  The  witness  be- 
ing brought  before  the  bar  to  answer  for  dis- 
obedience of  the  notary's  subpcsna,  the  court 
might  fine  her,  or,  In  the  exercise  of  leniency, 
order  her  to  obey  the  subpoena.  The  notice 
and  affidavit  in  section  376  are  for  the  benefit 
and  protection  of  the  opposite  party,  and  the 
stipulation  made  them  unnecessary.  The 
witness  cannot  object  when  the  parties  can- 
not. In  re  Garvey,  83  App.  Dlv.  134,  53  N. 
T.  Supp.  476. 

It  Is  argued  that  the  statute  must  be  strict- 
ly followed,  because  there  were  no  deposi- 
tions at  common  law  (in  this  connection, 
however,  see  Code  1908,  |  477)  and,  since 
the  statute  does  not  mention  stipulations, 
that  the  proceeding  by  stipulation  is  unlaw- 
ful ;  but.  In  view  of  the  fact  that  depositions 
on  stipulation  are  much  more  common  than 
by  any  other  method,  and  are  firmly  imbed- 
ded In  our  practice,  we  cannot  say  that  such 
method  Is  invalid,  but  must  say  that  it  Is 
valid  and  proper,  and  that  a  subpoena  by  a 
notary  acting  under  stipulation  Is  as  good 
as  If  under  an  aflldavit  and  notice. 

[2]  It  is  objected  that  the  divorce  case  Is 
a  pretense  to  get  the  evidence  for  another 
purpose.  That  is  a  matter  for  the  court  be- 
low and  does  not  atfect  the  Jurisdiction; 
therefore  It  will  not  be  considered  on  the 
question  of  prohibition. 

We  do  not  think  the  Illinois  cases  cited 
by  petitioner  support  her  position.  The 
Missouri  cases  are  based  upon  statutes  differ- 
ent from  ours;  but  if  they  are  contrary  to 
the  views  herein  expressed  we  do  not  follow 
them. 

The  motion  to  quash  Is  granted,  and  the 
petition  dismissed. 


CssFor  otbar  cues  sm  (am*  topic  and  KBT-KUMBER  In  kll  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


12 


182  PACIFIC  BBPOBTBB 


(Colo. 


(«$  Colo.  42Q 

CITIZENS'  NAT.  BANE  OF  GLENWOOD 

SPRINGS  y.  FIRST  NAT.  BANK  OF 

PORTLAND,   OR.      (No.    9206.) 

(Supreme  Court  of  Colorado.     May  6,   1919. 
On  Motion  (or  Behearing,  July  7,  1919.) 

1.  Oabnibhhert  ^=>41  —  Propebtt  Sub- 
ject—Dekands  Not  Matdbed— Ckbtitikd 
Checks. 

In  view  of  Rev.  St,  1908,  |  3804,  provid- 
ing that  no  person  shall  be  liable  as  gar- 
nishee by  reason  of  having  accepted  any  nego- 
tiable instrument,  when  the  same  is  not  due, 
it  is  no  defense  to  suit  against  a  bank  which 
has  accepted  or  certified  a  check  to  enforce  ita 
liability  as  acceptor  or  certifier  that  it  haa 
been  garnished  for  its  indebtedness  to  the  payee 
of  the  check;  for  the  check  is  not  due  until 
presented  by  the  payee. 

On  Motion  for  Rehearing. 

2.  Bnxa  and  Notes  ^=9363  —  Matusitt  — 
Bona  Fide  Uoldeb. 

No  transaction  between  the  acceptor  and 
holder  of  a  negotiable  instrument  can  advance 
its  maturity  as  against  a  subsequent  holder  in 
due  course,  even  though  it  was  negotiated  after 
such  transaction. 

Department  2. 

Error  to  District  Court,  Garfield  County; 
Charles  Cavender,  Judge. 

Action  by  the  First  National  Bank  of 
Portland,  Or.,  against  the  Citizens'  National 
Bank  of  Glenwood  Springs,  Colo.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

J.  W.  DolUson,  John  L.  Noonan,  and  J.  W. 
Bell,  all  of  Glenwood  Springs,  and  B.  L. 
Clover,  pf  Denver,  for  plaintiff  In  error. 

Hughes  ft  Dorsey,  B.  I.  Thayer,  and  Ber- 
rien Hughes,  all  of  Denver,  for  defendant  In 
error. 

DENISON,  J.  The  Portland  bank  brought 
suit  against  the  Glenwood  bank  upon  a 
check  accepted  or  certiUed  by  the  defendant 
and  bad  judgment.  The  case  was  brought 
here  on  error  and  supersedeas  .denied. 

One  Kingsbury  on  July  15,  1914,  drew  the 
cbeck  In  question  on  the  defendant  bank 
payable  to  Mrs.  O.  F.  Morrow.  July  16th 
she  presented  It  for  certification,  and  the 
bank  wrote  on  Its  face: 

"Accepted  July  16,  1914,  payable  at  Citi- 
tens'  National  Bank,  Glenwood  Springs,  Colo- 
rado.   [Signed]    A.  J.  Wirth,  A.  Cashier." 

July  21,  1914,  and  for  some  months  fol- 
lowing, various  suits  were  brought  In  Gar- 
field county,  Colo.,  against  Morrow  and  judg- 
ments were  rendered  therein  against  the 
Glenwood  bank  as  garnishee. 

September  21,  1915,  she  deposited  the 
check  with  tbe  Portland  bank  in  her  check- 


ing account,  recetved  credit  therefor,  and 
checked  out  the  money.  Tbe  Glenwood  bank 
refused  to  pay  the  check,  and  suit  was 
brought  accordingly.  The  judgments  in 
garnishment,  some  of  which  have  been  sat- 
istied  by  tbe  garnishee,  constituted  the  de- 
fense. 

[1]  The  question  before  as  is  whether  th9 
liability  of  tbe  Glenwood  bank  upon  snCh 
a  cbeck  was  gamlshable. 

The  great  weight  of  authority  is  that  the 
liability  upon  a  negotiable  Instrument  be- 
fore maturity  is  not  garnishable,  and  some 
cases  hold  that  it  Is  not  after  maturity.  In 
this  state,  however,  tbe  matter  is  controlled 
by  statute: 

"No  person  shall  be  liable  as  a  garnishee  by 
reason  of  having  drawn,  accepted,  made  or 
indorsed  any  negotiable  instrument,  when  the 
same  is  not  due,  in  tbe  hands  of  tbe  defend- 
ant at  the  time  of  service  of  the  garnishee  sum- 
mons or  the  rendition*  of  the  judgment."  B, 
S.  1908,  I  3804. 

This  Is  both  just  and  in  accord  with  com- 
mercial necessity.  Merchants'  Bank  v.  State 
Bank,  77  U.  S.  (10  Wall.)  647,  648,  19  L.  Ed. 
1008.  That  the  acceptance  was  not  due  un- 
til presentation  for  payment  seems  clear 
from  the  authorities.  2  Mlchie  on  Banks 
and  Banking,  1181,  |  145;  Nolan  v.  Bank,  67 
Barb.  24;  Andrews  v.  German  Bank,  56 
Tenn.  (9  Hcisk.)  211,  24  Am.  Rep.  30u;  Far- 
mers', etc..  Bank  v.  Butchers',  etc.  Bank,  16 
N.  Y.  125,  69  Am.  Dec.  678;  Glrard  Bank 
V.  Bank,  39  Pa.  92,  80  Am.  Dec.  507;  Mer- 
chants* Bank  V.  State  Bank,  77  U.  S.  (10 
Wall.)  604,  647.  19  L.  Ed.  1008;  Bank  of 
British  N.  A.  ^.  Merchants'  Bank.  91  N.  Y. 
106. 

It  was  not  presented  for  payment  until* 
plaintiff  presented  it 

The  judgment  should  be  affirmed. 

OASBIGUES.  a  J.,  and  SCOTT.  J.,  con. 
cur. 

On  Motion  for  Behearing. 

DENISON,  J.  The  motion  for  a  rehear> 
Ing  urges  two  points: 

(1)  That  the  defendant  bank  notified  tbe 
holder  of  tbe  cbeck,  before  she  negotiated  It, 
that  it  would  not  be  paid  until  so  ordered 
by  tbe  court,  and  demanded  that  it  be  pre' 
sented  at  once  for  payment;  that  the  cbeck 
thereby  became  due,  and  so  was  subject  to 
the  subsequent  garnishments. 

(2)  That  if  we  adhere  to  our  former  opin- 
ion certified  checks  will  be  used  to  conceal 
assets  and  defraud  creditors. 

[2]  As  to  thS  first  point:  No  transaction 
between  the  acceptor  and  bolder  of  a  ne- 
gotiable Instrument  can  advance  its  maturi- 
ty as  against  a  subsequent  bolder  in  due 
course,  even  though  it  was  negotiated  after 
such  transaction.    If  it  could,  the  safety  of 
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Degotlable  paper  would  be  destroyed,  and 
the  law  merchant  nnllifled.  When  a  certi- 
fied check  1b  presented  for  payment,  the 
debtor  bank,  if  It  has  a  defense  against  the 
holder,  can  protect  itself  by  marking  the 
face  of  the  paper  so  as  to  destroy  Its  nego- 
tlablUty. 

As  to  the  second  point:  The  ready  curren- 
cy of  negotiable  paper  is  more  Important  in 
business  than  the  Increased  ease  In  collect- 
ing debts  which  would  result  from  hamper- 
ing It  Certified  checks  are  a  substitute 
for  money,  and  It  would  be  a  severe  blow  to 
ctftnmerce  to  throw  a  doubt  upon  their  va- 
lidity. Merchants'  Bank  v.  State  Bank,  77 
U.  S.  (10  Wall.)  604,  647,  648,  19  L.  Ed.  1008. 

The  motion  for  a  rehearing  is  denied. 


m  Colo.  MS) 
BOHBEB  et  aL  v.  DABBOW.    (No.  9227.) 

(Supreme  Court  of  Colorado.    June  2,  1019. 
Behearing  Denied  July  7,  1919.) 

i.  iNSAira  Pkbsons  9=»B1,  73  —  Deeds  and 
CoNTBACTs— VAunrrr. 
A  contract  for  tbe  sale  of  lands  and  a  deed 
thereunder,  given  by  an  adjudged  lunatic,  are 
absohitely  void  under  Mills'  Ann.  St.  1912^  { 
4601. 

2.  Irsane  Persons  <&=»69— County  Cottbts— 

JralSDICTION   —  C0M7B0UIBB     OF     SUFTS  — 

Deeds  or  Lunatics. 
The  county  court  has  no  pow.er  to  author- 
ize tbe  conservator  of  an  adjudged  lanatic  to 
compromise  a  suit  in  the  district  court  institut- 
ed to  set  aside  a  deed  given  by  tbe  lunatic,  ab- 
solutely void  under  Mills'  Ann.  St.  1912,  f  4691. 

8.  Insane  Pkbsons  4t=970— Countt  Coubt— 
AcTHoanr  to  Comfbomise  CiAnie— Stat- 
utes. 
The  county  court  has  no  jurisdiction  to  au- 
thorise the  compromise  of  a  suit  to  set  aside 
a.  lunatic's  deed,  made  absolutely  void  by  Mills' 
Ann.  St  1912,  8  4691,  where  the  claim  of  tiUe 
to  the  property  cannot  be  said  to  be  desperate 
in  any  sense;   the  only  authority  for  the  county 
court  to  compound  a  claim  being  in  case  of  one 
desperate  for  any  cause  under  section  7960. 

4.  Insane  Pebbons  «=»40,  60  —  Poweb  or 
Guardians  and  Coubis— Necessitt  of  Le- 
OAI.  Authobization.  * 

Neither  guardians  nor  courts  having  juris- 
diction over  the  estates  of  incompetent  persons 
have  power  to  bind  the  persons  or  estates  of 
such  persons,  unless  expressly  authorized  to 
do  so  by  law. 

5.  Insane  Febsonb  «=>60 — JuBisDicriori  or 
Coubt— Imvobal  and  Iluioai.  Consioeba- 

TIONS. 

Tbe  county  court  has  no  jurisdiction  to  au- 
thorize tbe  conservator  of  an  adjudged  lunatic 
to  compromise  a  suit  brought  by  him  to  set 
aside  a  deed  made  absolutely  void  by  Mills' 
Ann.  St  1912,  f  4691,  where  tbe  inducement  for 
the   compromise  is   the   expectation  that  the 
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grantee  in  the  deed  win  thereby  be  Induced  to 
give  testimony  favorable  to  the  estate  of  tbe 
lunatic's  deceased  husband  in  other  litigation, 
such  consideration  being  immoral,  contrary  to 
sound  public  policy,  and  subversive  to  the  pure 
administration  of  justice. 

Error  to  County  Court,  City  and  CJounty 
of  Denver ;  Ira  C.  Bothgerber,  Judge. 

PetltloD  by  O.  W.  Darrow,  as  Conserva- 
tor of  the  Estate  of  Elizabeth  M.  Bohrer, 
insane,  for  an  order  of  the  county  court  au- 
thorizing the  compromise  of  a  suit,  opposed 
by  Elizabeth  M.  Bohrer  by  Margaret  H. 
Murphy,  next  friend,  and  anotifer.  Judg- 
ment and  order  for  tbe  conservator,  and  Mar- 
garet H.  Murphy  brings  error.    Beversed. 

Barnwell  8.  Stuart,  of  Denver,  for  plain- 
tiff In  error. 

C.  W.  Darrow,  of  Olenwood  Springs,  In 
pro.  per. 

SCOTT,  J.  William  H.  Bohrer  and  hla 
wife,  Elizabeth  Bohrer,  resided  In  the  city 
of  Denver  from  a  time  prior  to  1901,  and 
until  the  time  of  the  death  of  Bohrer,  Janu- 
ary 8,  1917. 

On  May  27,  1901,  Elizabeth  Bohrer,  the 
wife,  was  adjudged  insane  In  a  regular 
proceeding  in  the  county  court  In  the  county 
of  Arapahoe,  now  dty  and  county  of  Den- 
ver, and  has  remained  under  said  Judgment 
of  conviction  since  that  time.  She  was  con- 
fined for  a  time  in  a  private  asylum,  and 
released  to  the  custody  of  her  husbund.  She 
was,  in  April,  1902,  again  released,  on  parole, 
to  tbe  custody  of  her  husband  on  May  16, 
1903,  In  whose  care  and  custody  she  remained 
until  his  death.  Her  husband  did  business 
as  a  loan  and  real  estate  agent,  and  also  as 
the  Bohrer  Bank,  In  which  Mrs.  Bohrer  was 
said  to  be  a  partner,  and  who  it  appears 
worked  as  a  bookkeeper  at  times  in  her  hus- 
band's oflSces;  property,  real  and  personal 
was  taken  and  held  in  her  name.  She  seems 
to  have  been  commissioned  as  a  notary  pub- 
lic during  that  time. 

About  the  1st  day  of  December,  1016,  Bohr- 
er, being  in  ill  health,  and  accompanied  by 
his  wife,  left  for  Chicago,  111.,  where  he  died 
January  8,  1917.  At  the  time  of  leaving 
for  Chicago  he  left  his  office  and  all  his 
business  matters  in  the  exclusive  charge  of 
Mrs.  Martha  L.  Wagenblast,  wbo  bad  been 
his  bookkeeper  and  office  assistant  for  more 
than  a  year  prior  to  that  time. 

Three  days  subsequent  to  the  death  of 
Bohrer,  Mrs.  Wagenblast  caused  to  be  re- 
corded a  warranty  deed  from  Elizabeth  M. 
Bohrer  to  herself,  conveying  the  premises 
Involved  In  this  action,  viz.  parts  of  block 
37,  Byers"  addition  to  the  city  of  Denver, 
more  particularly  described  In  the  deed,  and 
on  wbldi  at  that  time  had  been  erected  a 
garage,  which  was  rented  and  producing  an 
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Income  of  $110  per  montb,  the  property  be- 
ing variously  estimated  to  be  of  the  value 
of  from  $5,800  to  $10,000,  and  which  Income 
was  being  collected  and  held  by  Mrs.  Wagen- 
blast  under  claim  of  title. 

At  the  trial  in  this  case  there  was  pro- 
duced a  contract  between  EUlzabeth  M.  Rohr- 
er  and  Wagenblast,  purporting  to  bear  date 
of  August  10,  1916,  wherein  Mrs.  Rohrer 
agreed  to  sell  to  Wagenblast  the  premises 
described  in  the  deed  for  $5,031.30  in  month- 
ly payments;  Wagenblast  to  pay  all  taxes; 
Mrs.  Rohrer  to  execute  a  deed  on  full  com- 
pliance, and,  if  sold  by  Wagenblast,  then 
such  sale  price  to  be  divided  between  the 
two  over  and  above  the  sum  of  $5,800. 

After  the  death  of  Rohrer,  C.  W.  Darrow 
was  appointed  as  conservator  of  the  estate 
of  Elizabeth  M.  Rohrer,  the  insane  widow. 
Subsequently  the  conservator  instituted  a 
suit  in  the  district  court  of  the  city  and 
county  of  Denver  to  cancel  and  set  aside  the 
warranty  deed  from  his  ward  to  Wagen- 
blast 

The  complaint  alleged  the  insanity  of 
Elizabeth  M.  Rohrer;  that  the  deed  was  not 
the  free  and  voluntary  act  of  the  grantor, 
was  without  consideration  or  delivery,  and 
was  void. 

The  answer  of  Wagenblast  admitted  the 
Judgment  of  insanity  against  Elizabeth  M. 
Rohrer,  and  tliat  the  same  had  not  been 
reversed,  but  alleged  her  release  from  the 
asylum  and  her  activity  in  the  business  af- 
fairs of  her  husband;  further  that  she  was 
sane,  and  that  defendant  had  no  knowledge 
of  the  lunacy  proceeding  at  the  time  of  the 
transaction. 

It  was  further  alleged  that  Elizabeth  M. 
Rohrer  had  no  interest  in  the  premises,  and 
was  used  as  a  mere  instrumentality  through 
which  the  contracts  were  made. 

EMrther,  that  defendant .  bad  made  the 
payments  stipulated  In  the  contract,  and  had 
contributed  the  sum  of  $3,700  toward  the 
construction  of  the  garage,  and  that  Rohr- 
er on  the  occasion  of  his  leaving  for  Chi- 
cago gave  and  delivered  the  deed  to  defend- 
ant In  consideration  of  kindness  on  the  part 
of  herself  and  husband,  and  that  she  thus 
became  the  owner  of  the  property  In  fee. 

While  that  suit  was  pending  and  undeter- 
mined in  the  district  court,  Darrow  as  con- 
servator, defendant  In  error,  filed  a  peti- 
tion In  the  county  court,  asking  an  order 
authorizing  him  to  compromise  the  suit  to 
cancel  the  deed  to  Wagenblast  for  the  sum 
of  $2,500,  to  be  paid  by  her  to  the  estate. 
The  administrator  of  the  estate  of  William 
H.  Rohrer  concurred  in  this  petition. 

It  may  be  stated  that  Elizabeth  M.  Rohrer 
had  an  estate  of  her  own  of  some  $14,000,  and 
that  she  is  the  sole  hMr  at  law  of  William 
H.  Rohrer,  deceased,  who  left  an  estate  es- 
timated to  be  of  the  value  of  $60,000.  To 
tnls   petition  of  the  conservator   Margaret 


H.  Murphy,  sister  and  sole  heir  at  law  of 
Elizabeth  M.  Rohrer,  insane,  filed  answer 
and  objections  upon  the  itart  of  herself,  and 
as  next  friend  to  the  insane  widow. 

The  answer  and  objections  alleged,  among 
other  things:  (1)  Want  of  Jurisdiction,  pow- 
er or  authority  of  the  county  court  to  au- 
thorize such  compromise  of  the  suit;  (2) 
that  such  settlement  as  proposed  involved 
the  right,  title,  and  ownership  of  the  prop- 
erty In  question ;  that  the  district  court  had 
exclusive  Jurisdiction  of  the  matter  in  the 
salt  then  pending;  (3)  that  the  proposed 
compromise  upon  the  consideration  suggest- 
ed is  illegal  and  is  invalid;  is  against  pub- 
lic poliQr;  obnoxious  to  the  pure  adminis- 
tration of  Justice,  and  injurious  to  the  in- 
terests of  the  ward  and  the  public,  and  is 
not  an  adequate  consideration. 

The  county  court  sustained  the  petition, 
and  entered  an  order  directing  the  conser- 
vator to  so  compromise  the  suit  This  or- 
der and  Judgment  the  plaintUC  in  error  seeks 
to  review. 

The  county  court  in  its  ruling  sets  forth 
the  consideration  presented,  upon  which  it 
bases  Its  ruling  as  follows: 

"The  matters  to  which  the  court  referred  as 
being  matters  not  arising  in  the  bearing  of  this 
petition  are  that  large  and  nomeroua  claims 
have  been  filed  against  the  estate  of  William 
H.  Rohrer,  deceased,  of  which  estate  Mrs.  Elis- 
abeth M.  Rohrer  is  the  sole  beneficiary.  It  has 
been  suggested  to  the  court  that  these  claims 
are  probably  false,  fraudulent,  and  fictitious, 
and  that  it  Will  be  extremely  difficult  to  sue- 
cessfuUy  resist  these  claims,  especially  without 
the  favorable  evidence  of  Mrs.  Wagenblast,  the 
defendant  in  the  case  in  the  district  court;  and 
it  has  been  suggested  to  this  court  that  unless 
the  litigation  between  the  conservator  and  Mrs. 
Wagenblast  In  the  district  court  is  compromis- 
ed, it  might  be  extremely  difficult,  if  not  impos- 
sible, to  have  any  testimony  with  which  to  suc- 
cessfully resist  the  allowance  of  these  claimed 
fraudulent  claims." 

This  Inducement  was  that  solely  relied  on 
by  the  conservator,  and  clearly  so  by  the 
court  OS  the  basis  of  his  order.  That  is  to 
say,  Mrs.  Wagenblast  having  been  in  full 
and  confidential  charge  of  Rohrer's  business, 
and  probobly  ^e  only  witness  upon  wUch 
the  administrator  could  rely  for  testimony 
with  whidi  to  defeht  the  alleged  unjust 
claims  against  the  estate,  the  court  for  such 
reason  felt  Justified  In  ordering  the  settle- 
ment In  order  to  avoid  antagonizing  her  in 
her  claim  to  the  property  involved. 

It  seems  to  have  been  the  fear  of  the  con- 
servator that  because  of  such  possible  an- 
tagonism Mrs.  Wagenblast  might  testify 
falsely,  or  not  testify  at  all,  or  perhaps  not 
testify  to  the  whole  truth. 

It  is  nowhere  asserted  in  the  petition  or 
in  the  findings  of  the  court  that  Mrs.  Rohr- 
er had  been  relieved  from  the  Judgment  of 
insanity  against  her,  or  that  she  was  sane 
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in  fact,  or  competent  to  attend  to  her  busi- 
ness affairs.  Neltber  was  It  asserted,  in 
the  petition  or  by  the  conservator,  or  inti- 
mated by  the  court,  that  the  deed  to  Mr» 
Wageublast  was  a  valid  instrument. 

Whether  or  not  Mrs.  Rohrer  was  in  fact 
sane  at  the  time  of  the  execution  of  the  deed, 
or  whether,  if  so  sane,  she  had  the  legal 
capacity  to  execute  the  deed,  in  the  face  of 
the  existing  Judgment  of  Insanity,  are  ques- 
tions not  before  us,  and  remain  for  determi- 
nation by  the  district  court  In  the  suit  there 
pending. 

In  the  verified  complaint  of  the  conser- 
vator, in  the  district  cotirt,  made  a  part  of 
the  petition  in  this  case,  the  conservator  as- 
serts that: 

"Plaintiff  says  that  said  paper  la  form  of 
warranty  deed  above  referred  to  and  recorded 
as  document  177104  is  not  the  deed  of  the  said 
Elisabeth  M.  Rohrer,  nor  is  the  same  her  free 
and  voluntary  act,  nor  did  she  ever  execute, 
acknowledge,  or  deliver  the  same,  nor  was  the 
same  executed,  acknowledged,  or  delivered  by 
any  one  (or  her,  acting  by  way  of  power  of  at- 
torney or  otherwise,  with  her  authority;  nor 
did  the  said  Martha  L.  Wagenblast  pay  any 
consideration  therefor  or  give  any  considera- 
tion or  agree  to  pay  or  give  any  consideration 
for  said  property  to  the  Baid  Elizabeth  M. 
Bobrer,  but  that,  on  the  other  hand,  the  said 
deed  Or  purported  deed  is  fraudulent,  spurious, 
without  consideration,  and  void." 


Nothing  appears  in  the  record  to  indicate 
that  the  conservator  held  a  contrary  view 
at  the  time  of  filing  his  petition,  or  upon  the 
hearing  thereof.  Concretely  then,  the  peti- 
tion and  order  of  the  court  was  based  upon 
the  proposition  that  it  was  proper  to  toler- 
ate the  wrong  against  the  estate  of  the  in- 
sane woman,  for  fear  of  the  commission  of 
a  greater  wrong  against  the  estate  of  Rohrer. 

There  is  not  the  slightest  suggestion  in 
the  petition  of  the  conservator  that  such  a 
settlement  with  Wagenblast  would  be  fair 
or  Just,  or  in  the  Interest  of  or  to  the  bene- 
fit of  the  estate  of  which  the  petitioner  la 
the  conservator. 

There  are  many  assignments  of  error,  but 
we  think  it  not  important  to  consider  but 
two  of  these:  (1)  Under  the  facts  and  dr- 
cnmstances  appearing,  the  county  court  was 
without  power  or  authority  to  grant  the 
order  of  compromise.  (2)  The  consideration 
indadng  the  granting  of  the  order  was  in- 
sufficient and  contrary  to  public  policy,  as 
well  as  Id  contravention  of  ethical  Judicial 
admlnlst  ration. 

We  refrain  from  discussing  other  assign- 
ments of  error,  more  particularly  because  of 
the  possible  bearing  these  may  have  upon  the 
pending  case  In  the  district  court,  which 
mnst  proceed  to  trial,  in  view  of  the  deci- 
sion of  this  case. 

.Section  4691,  MUls'  Ann.  Stat.  1912,  pro- 
vides: 


"All  contracts,  agreements,  and  credits  with 
or  to  any  such  lunatic,  shall  be  absolutely  void 
as  against  such  person,  hit  or  her  heirs  or  per- 
sonal representatives;  but  persons  making 
such  contracts  or  agreements  with  any  such 
lunatic  shall  be  bound  thereby  at  the  election 
of  his  or  her  conservators.  If  any  person  shall, 
by  trading,  bartering  or  gaming  with  any  lu- 
natic person,  knowing  him  or  her  to  be  such,  or 
by  any  other  device,  obtain  possession  of  or  ti- 
tle to  any  lands,  tenements,  goods  or  chattels 
of  any  such  lunatic,  he  shall  be  deemed  guilty 
of  swindling,  and  upon  conviction  thereof  shall 
be  liable  to  all  the  penalties  of  swindling,  as 
in  other  cases;  and  all  property  so  acquired 
shall  be  restored  to  such  lunatic,  bis  or  her 
conservators,  heirs,  executors  or  admimstra- 
tors." 

[11  It  Is  not  disputed  that  at  the  time 
Elizabeth  M.  Rohrer  Is  alleged  to  have  exe- 
cuted the  written  contract  for  the  sale  of  the 
property  in  question,  and  the  warranty  deed 
purporting  to  convey  the  same  to  Wagenblast, 
she  was  an  adjudged  lunatic.  Then  under 
this  section  of  the  statute,  the  contract  and 
the  deed  were  absolutely  void,  and  there 
was  but  one  dear  course  for  the  district 
court,  and  that  was  to  restore  the  property, 
so  alleged  to  have  been  conveyed,  to  the 
lunatic  or  her  conservator. 

[2]  To  compromise  a  suit  instituted  to  set 
aside  such  a  void  deed  is  to  nuUlfy  the  stat- 
ute. It  Is  by  Judicial  decree  to  Inject  life 
and  vitality  into  an  instrument  which  the 
law  imperatively  prohibits  as  contrary  to 
public  policy.  It  Is  In  effect  a  conveyance 
of  the  property  of  the  lunatic,  not  wlthlc 
any  purimse  authorized  by  law. 

The  record  discloses  that  the  estate  of  th' 
lunatic  is  solvent,  as  is  that  of  the  larger 
estate  of  William  H.  Rohrer,  deceased,  an^ 
of  whom  Elizabeth  M.  Rohrer  is  the  only 
heir. 

It  is  not  a  sale  the  purpose  of  which  is 
to  pay  debts  of  the  ward,  nor  for  obtaining 
funds  for  her  support,  nor  Is  it  the  sale  of  a 
claim  belonging  to  the  estate  which  Is  for 
any  reason  disputed.  The  only  authoritr 
under  our  law  for  the  county  court  to  com- 
ponnd  a  claim  la  in  case  of  one,  desperate 
for  any  cause.  Section  7960,  MUls'  Ann. 
Stat  1912, 

[3, 4]  The  daim  of  title  to  the  property 
under  the  facts  presented  in  this  record 
cannot  be  said  to  be  desperate  in  any  sense. 
It  is  palpably  invalid  as  against  the  estate. 
It  Is  a  settled  principle  of  law  that  neither 
guardians  nor  courts  having  Jurisdiction 
over  the  estates  of  Incompetent  persons 
have  power  to  bind  the  persons  or  estates  of 
such  persons  unless  expressly  authorized  to 
do  80  by  law.  Andrus  v.  Blazzard,  23  Utah, 
233,  63  Pac.  888,  64  L.  R.  A.  354 ;  Warren  v. 
Union  Bank,  157  N.  T.  259,  51  N.  E.  1036. 
43  L.  R.  A.  256,  68  Am.  St  R^.  777. 

[i]  But  it  is  clear  that  the  Inducement 
for  the  compromise  was  the  expectation  that 
audi  a  settlement  would  effect  the  dlsposl- 
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tlon  of  tbe  witness  to  give  testimony  fa- 
vorable to  the  estate  of  William  H.  Robrer 
In  the  matter  of  tbe  alleged  fraudulent 
claims  against  It.  This  consideration  mnst 
be  held  to  be  immoral,  contrary  to  soond 
irabUc  policy,  and  subverslTe  to  the  pure 
administration  of  justice. 

Doubtless  the  cmseryator  and  the  eourt 
had  in  mind  only  the  protection  of  the  es- 
tate, which  they  Justly  feared  might  be  im- 
periled by  the  testimony  of  a  witness,  if  de- 
feated in  her  own  desire  to  accomplish  a 
selfish,  if  not  a  criminal,  purpose. 

But  we  can  see  no  distinction  in  moral 
effect  between  such  an  inducement  and  one 
that  has  for  its  purpose  the  securing  of  tes- 
timony of  a  particular  character  to  win  a 
suit,  universally  condemned  by  all  courts. 
Clearly  then,  the  consideration  or  induce- 
ment to  make  tbe  order  was  insufficient  in 
law  as  being  against  good  morals,  and  the 
county  court  was  without  power  to  do  so, 
under  onr  statutes. 

Therefore  the  order  of  the  county  court 
authorizing  the  compromise  of  the  claim  of 
Mrs.  Wagenblast  is  set  aside,  find  the  case 
pending  In  the  district  court  moat  be  tried 
on  its  merits. 

The  Judgment  is  reversed. 

GARRIGUES,  C.  J,  and  DENISON,  J., 
concur. 


(«7  Colo.  406) 

WOLF  TONGUE  MINING  CO.  r.  HINMAN 
etal.    (No.  9170.) 

(Supreme  Court  of  Colorado.     May  6,  1919. 
Rehearing  Denied  July  7,  1919.) 

1.  MiNM  AND  MlNKBALS  «=970(2)— CONTRAOTB 
.-^0N8*BUCTr0K . 

A  mining  lease  contract,  by  which  leasees 
agreed  to  deliver  all  marketable  ore  to  be  ac- 
counted for  by  tbe  lessor  upon  the  terms  of  its 
schedule  and  annoancement  of  prices  being  paid 
by  it  at  its  mill  at  the  time  of  shipment  cannot 
be  construed  as  meaning  that  tbe  schedule  and 
announcement  should  correspond  with  the  mar- 
ket price. 

2.  EviDEKC*  <g=»461(l)  —  Paboi.  Bvidekob— 
Mining  Lease— Intent. 

Where  a  mining  lease  contract  plainly  fixed 
the  price  to  be  paid  for  ore  to  l>e  as  scheduled 
and  annonnced  by  the  lessor,  parol  evidence  is 
inadmissible  ta  show  tliat  the  parties  intended 
that  the  prevailing  market  price  for  ores  should 
govern. 

Department  8. 

Error  to  District  Court,  Boulder  County; 
Neil  F.  Graham,  Judge. 

Action  by  Dale  Hinman  and  others  against 
the  Wolf  Tongue  Mining  Company.  From  a 
judgment  for  plaintiffs,  defendant  brings  er- 
ror.   Reversed  and  remanded. 


T.  A.  McHarg,  of  Boulder,  and  B.  F.  Reed, 
C.  M.  Hawkins,  and  Horace  N.  Hawkins,  all 
of  Denver,  for  plaintiff  in  error. 

Tedrow  dc  Fitzgerald,  of  Boulder,  for  d» 
fendants  in  error. 

AliOIN,  J.  This  is  an  action  whldi  waa 
brought  upon  a  written  contract,  in  the  na- 
ture of  a  mining  lease,  by  the  lessees,  here- 
inafter referred  to  as  the  plaintiffs,  against 
the  Wolf  Tongue  Mining  Company,  defend- 
ant and  lessor,  to  recover  "the  market  price 
of  certain  tungsten  ores,"  which  had  been 
delivered  by  the  plaintiffs  to  the  defendant 
under  tbe  contract  The  plaintiffs  prevail- 
ed in  the  trial  court,  and  defendant  brings 
error. 

[1]  Numerous  errors  are  assigned,  but  the 
only  question  that  need  be  determined  is 
whether  or  not  the  written  contract  in  ques- 
tion permits  a  recovery  upon  the  theory  tak- 
en by  the  plaintiffs,  or,  in  other  words,  pro- 
vides for  the  payment  of  the  prevailing  mar- 
ket prices  for  the  ores  delivered.  In  this 
connection,  the  language  of  the  contract  Is  as 
follows: 

"The  lessees  covenant  and  agree  •  •  •  to 
deliver  all  marketable  ore  •  •  •  which  •  •  • 
shell  be  accounted  for  by  the  lessor  upon  the 
terms  and  conditions  of  its  schedule  and  an- 
nouncement of  prices  being  paid  by  it  at  its 
said  mill  at  tbe  time  of  shipment." 

It  is  shown  by  the  record  that  the  defend- 
ant did  have  and  maintain  a  schedule  and 
announcement  of  prices  for  tungsten  ore  de- 
livered to  it  It  is  conceded  that  the  plain- 
tiffs received  payment  for  ores  delivered  by 
them  In  the  amount  fixed  by  such  schedule 
and  announcement,  but  they  proceed  upon 
the  theory  that  the  contract  means  that  the 
schedule  and  announcement  should  corre- 
sjpond  with  the  prevailing  market  price.  The 
language  of  the  contract  admits  of  no  such 
construction.  There  Is  nothing  in  the  con- 
tract showing  that  the  parties  intended  to 
make  the  schedule  and  announcement  of 
prices  at  all  times  conform  to  the  prevail- 
ing market  price.  It  was  left  to  be  fixed  by 
the  defendant  alone.  The  language  employ- 
ed in  the  contract  cannot  by  any  rule  be 
construed  to  mean  that  tbe  defendant  should 
pay  the  market  price,  or  that  any  price  was 
Intended  other  than  the  one  scheduled  and 
announced  by  the  defendant  The  nrovlslon 
as  to  the  price  to  be  paid  Is  plain  and  un- 
ambiguous. As  said  in  Shuler  v.  AUam,  45 
Cola  372,  101  Pac.  350: 

"Where  the  words  •  •  •  employed  deariy 
exhibit  the  intention  of  the  parties,  there  is  no 
need  for  applying  any  technical  rules  of  con- 
struction, for  where  there  is  no  doubt  there  ia 
no  room  for  construction  other  than  that  which 
the  language  of  tbe  contract  imports." 

[2]  The  contract  plainly  fixing  the  price  at 
the  defendant's  schedule  and  announcement 
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of  prices  being  paid  by  it  at  its  mill  at  the 
time  of  shipment,  parol  evidence  was  not 
admissible  to  show  that  the  parties  intend- 
ed or  agreed  that  the  announced  prices 
sbonld  correspond  with  the  preTailing  mar- 
ket itrlces.  Snch  evidence  would  merely  add 
to  the  terms  of  the  written  contract,  instead 
of  explaining  any.  of  the  expressed  terms  al- 
lied to  be  ambiguous. 

For  the  reasons  above  indicated,  the  Judg- 
ment is  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  action. 

Reversed. 


6ARBIGDES,  O.  J.,  and  BAILEY,  J., 
mr. 


con- 


pany  obliged  to  turn  it  out  to  them  regardless 
of  their  needs. 


(«t  Colo.  4a) 

KEW    BRANTNER    EXTENSION    DITCH 
CO.  T.  KRAMER  et  bL    (No.  9106.) 

(Supreme  Conft  of  Colorado.     May  6,  1919. 
Rehearing  Denied  July  7,  1919.) 

1.  Watebs  and  Wateb  Coubses  «=»106(2)— 
Limitation  or  Riobts  bt  Oontbaot— Rioht 
to  CoMPLAnr. 

Indiridual  landowners  who  constructed  an 
irrigation  ditcb,  and  thereafter  granted  excess 
water  to  a  corjraratlon,  cannot  complain  tie- 
cause,  by  such  contract,  3  years  before  decree 
awarding  an  appropriation  of  water  to  the 
ditch  generally,  they  placed  limitations  on  their 
rights  which  granted  the  residue  to  the  ditch 
company. 

2.  Watxbs  and  Wateb  Coubbkb  «=>144,  153 

— iBBIOATION— APPBOPBIATION    0»    WATKB— 

Appucation  TO  Oth£b  Land. 
An  appropriator  of  water,  after  bis  right 
baaed  on  contract  has  ripened,  if  there  has 
been  no  abandonment  since  the  decree  of  ap- 
propriation, may  apply  the  water  to  other  land 
than  that  upon  which  the  fint  application  was 
made,  or  to  sell  it  to  others,  who  may  apply  it 
to  other  lands ;  snch  a  transfer  being  legitimate. 

8.  Watkbs  and  Wateb  CotrssES  «=>144— Ap- 
PBOPKiATioN— Use  or  Wateb. 
Water  decreed  a  ditcb  for  general  irrigation 
is  not  confined  to  the  land  on  which  the  right 
growing  out  of  contract  ripened,  and,  if  not 
abandoned  subseqnent  to  the  decree,  may  be 
applied  to  new  or  additional  lands  without  put- 
ting the  appropriation  to  a  double  use  or  duty. 

4.  Watebs  and  Wateb  Coubses  «=3l68<2)— 
CoNTBAcra— Obuoation  to  Take  ob  Fob- 
Nisn. 
Where  landowners  owning  water  rights  in  a 
ditcb  contracted  with  a  mutual  ditch  company 
to  permit  excess  water  to  pass  down  the  ditch 
for  the  use  of  members  of  the  company,  the  com- 
pany was  obliged,  under  the  contract  and  a  de- 
cree declaring   an   appropriation   of  water,   to 
keep  a  certain  maximum  flow  in  the  ditch  for 
the  use  of  the  original  owners  or  appropriators 
when  it  could  be  obtained  from  the  decreed  pri- 
orities, and  was  needed,  but  the  original  owners 
^ire  not  obliged  to  take  such  water,  or  the  com- 


6.  Watebs  and  Wateb  Coobses  «=>166(8)— 
Ibbioation  —  APPBOPBIATION  —  Gbani  or 
Residue  and  Rioht  or  Wat. 
Contract  between  original  appropriators  of 
water  in  a  ditch  and  a  mutual  ditch  company 
held  not  only  to  have  granted  to  the  company  a 
right  of  way  in  the  ditch  for  water  above  the 
needs  of  the  original  appropriators,  but  also  to 
have  granted  all  incidents  to  such  right  of  way, 
the  right  to  enlarge  the  ditch  and  carry  water 
through  it  to  the  limit  of  its  enlarged  capacity, 
the  control  and  management  of  the  water,  and 
the  residue  of  a  decreed  appropriation  after  the 
needs  of  the  original  appropriators  were  satis- 
fied. 


En  Sana 

Error  to  IMstrict  Court,  Denver  County; 
Cliarles  O.  Butler,  Judge. 

Suit  by  the  New  Brantner  Extension 
Ditch  Company  against  John  Kramer  and 
others.  To  review  a  judgment  for  defend- 
ants, plalntm  brings  error.  Reversed  and  re- 
manded. 

The  original  construction  of  the  old  Brant- 
ner ditch  taken  out  of  the  South  Platte  riv- 
er immediately  west  of  Brighton  for  the  ir- 
rigation of  certain  river  bottom  lands  was 
begun  in  1860.  It  was  then  1^  miles 
long,  and  In  1863  2  miles  more  were  added, 
and  in  1872  it  was  extended  to  about  6 
miles  in  length.  This  is  spoken  of  as  the  old 
Brantner  ditch.  Eight  settlers  then  owned 
the  water  rights  and  the  ditcli.  A  right  was 
a  one-ninth  interest,  and  was  intended  for 
the  irrigation  of  160  acres  of  land.  Seven 
of  the  original  owners  had  one  right  each, 
and  one  had  two  rights,  making  nine  rights, 
and  eight  consumers.  Like  most  of  the  early 
ditches,  it  was  not  incorporated,  they  were 
tenants  in  common,  and  it  was  owned  and 
managed  as  a  co-operative  ditch  for  the  pur- 
pose of  supplying  these  early  settlers  with 
water.  February  12,  1880,  the  right  owners 
entered  into  a  written  agreement  with 
other  settlers  and  neighbors  below  the  end 
of  the  ditcb  who  wanted  to  enlarge  and  ex- 
tend it  to  irrigate  their  lands.  The  latter 
represented  promoters  of  a  mutual  ditch 
corporation,  called  the  Brantner  Extension 
Ditch  Company,  which  was  organized  for 
this  purpose.  The  contract  was  executed  by 
the  right  owners,  as  parties  of  the  first  part, 
and  by  representatives  of  the  proposed  cor- 
poration, as  parties  of  the  second  part.  It 
recites  that  first  parties  own  the  ditch  and 
water,  that  second  parties  desire  to  use  the 
ditch  and  its  right  of  way  to  procure  water 
for  irrigation  for  themselves  and  associates. 
In  consideration  of  the  premises,  second  par- 
ties agree  that,  before  April  16,  ISSO,  they 
will  properly  repair  the  ditch  and  put  it  in 
good  condition  for  use  during  that  season. 
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and  before  May  15tb  will  enlarge  it  to  car- 
ry  60  feet  of  water,  measured  by  multiplying 
the  width  of  the  ditch  by  the  depth,  all  of 
which  was  to  be  done  at  their  expense. 
First  parties  grant  to  second  parties  a  right 
of  way  through  the  ditch  after  such  enlarge- 
ment to  carry  as  much  water  for  Irrigation 
as  they  may  desire  up  to  the  full  capacity 
of  the  ditch  when  enlarged.  -The  contract 
provides  further  that,  after  leaving  In  the 
ditch  2,592  inches  of  water  for  the  nine 
rights,  so  that  each  right  owner,  during  the 
irrigating  season,  when  water  Is  flowing 
ttirough  the  canal  can  take  on  each  right  at 
all  times  not  less  than  288  inches  of  water 
for  each  ninth  interest,  the  residue  or  re- 
mainder of  the  water  carried  through  the 
ditch  shall  belong  to  second  parties,  and  may 
be  taken,  owned,  and  used  by  them  as  they 
may  desire  by  an  extension  of  the  ditch. 
After  the  enlargement,  the  exiwnse  of  main- 
tenance of  the  old  ditch  must  be  borne  in 
the  ratio  of  */so  by  Qrst  parties  and  *^/t9 
by  second  parties. 

In  February,  1S80,  the  Brantner  Exten- 
sion Ditch  Company  succeeded  to  all  the 
rights  of  second  parties  under  the  contract. 
It  was  a  mutual  company  In  which  the  wa- ! 
ter,  by  agreement,  except  the  original  rights, 
was  divided  pro  rata  upon  the  stock.  The 
corporation  immediately  put  in  proper  re- 
pair and  enlarged  the  old  ditch  to  a  carry- 
ing capacity  of  111.18  cubic  feet  per  second, 
and  In  1881  completed  15  miles  of  extension 
for  the  irrigation  of  6,000  or  6,000  acres 
of  additional  land  at  an  expense  of  some 
$.30,000,  and,  during  1882,  a  year  before  the 
ditch  adjudication  decree  was  rendered,  Ir- 
rigation under  the  entire  ditch  system  was 
general. 

The  immediate  possession,  control,  oper- 
ation, management,  superintendence,  and 
supervision  of  the  entire  ditch  system  was 
turned  over  to  the  extension  company.  It 
employed  a  sui)erintend«it  and  ditch  riders 
In  policing  the  ditch  and  distributing  the 
water,  and  had  the  full  management,  direc- 
tion, maintenance,  and  operation  of  the  en- 
tire ditch  as  enlarged  and  extended,  deliv- 
ering the  water  for  29  years  to  its  stock- 
holders pro  rata  on  tbelr  stock,  and  to  the 
right  owners,  from  the  old  ditch,  on  the 
contract,  without  controversy. 

In  the  original  general  adjudication  pro- 
ceeding, 3  years  after  the  execution  of  the 
contract,  the  company  filed  its  statement  of 
claim  headed,  "Statement  of  Claim  of  Brant- 
ner Ditch,  Now  Brantner  Extension  Com- 
pany's Ditch,"  which  was  signed  and  veri- 
fied by  the  secretary  of  the  company  and 
by  one  of  the  original  right  owners,  wherein 
It  claimed  "all  water  said  ditch  and  its  ex- 
tensions will  carry  by  reason  of  its  original 
construction  and  several  enlargements  and 
extensions  to  the  full  capacity  of  said  origi- 
nal construction  and  by  reason  of  the  re- 


spective enlargements  and  extension,"  on 
which  dalm,  and  evidence  in  support  there- 
of, the  ditch  was  decreed  four  priorities  la 
1SS3  as  follows: 

Priority  No.    1,  April  1, 1880,  2S.77  Mcond  leet 

Priority  No.    4,  Hay    1,  U63,  SJ3  second  (e«t 

Priority  No.  27,  July    2.  1S72,  12J8  second  leet 

Priority  No.  S2,  Jan.  U,  USl,  ttM  second  feet 

1U.U  second  teet 

Since  then  all  the' decreed  appropriation, 
when  available  during  the  irrigating  season, 
has  been  diverted  and  applied  to  a  beneficial 
use  in  the  irrigation  of  crops  under  the  en- 
tire ditch  system.  At  times  the  right  owners 
did  not  need  or  use  all  the  preference  rights, 
and  the  unused  portion  flowed  onward  down 
the  ditch  and  was  distributed  to  the  stock- 
holders of  the  corporation;  that  Is,  there 
has  been  no  abandonment  of  any  portion  of 
the  appropriation. 

The  life  of  the  original  corporation  ex- 
pired by  limitation  In  '20  years,  and  the  New 
Brantner  Extension  Ditch  C<(mpany,  plain- 
tiff below,  plaintiff  In  error,  was  Incorporated 
and  succeeded  to  all  its  rights. 

In  1909,  29  years  after  the  contract  was 
entered  Into,  a  number  of  defendants  served 
writt«>  notice  on  plaintiff  that  they  were 
negotiating  the  sale  and  transfer  of  what 
they  called  surplus  water  In  the  old  Brant- 
ner ditch  to  the  Fulton  Ditch  Company, 
which  resulted  In  the  filing  of  this  suit  Oc- 
tober 25,  1909. 

Motions  to  strike  and  a  demurrer  were 
sustained,  and,  plaintiff  electing  to  stand 
upon  the  complaint,  the  case  was  dismissed. 
We  reversed  the  decision  of  the  lower  court 
(see  67  Colo.  218,  141  Pac.  498,  Ann.  Cas. 
1916B,  1225),  and  remanded  the  case,  with 
directions  to  reinstate  the  stricken  matter 
and  overrule  the  demurrer.  Issues  were  then 
Joined,  and  the  case  was  tried  in  1916.  The 
court  found  in  favor  of  defendants,  and  It 
Is  here  for  a  second  review. 

John  T.  Jacobs,  of  Gredey,  and  Ooudy, 
Twitchell  &  Burkhardt  and  H.  R.  Kaus,  all 
of  Denver,  for  plaintiff  In  error. 

Charles  J.  Blakeney,  of  Denver,  for  defend- 
ants In  error. 

James  A.  Marsh  and  F.  W.  Sanborn,  both 
of  Denver,  for  City  and  County  of  Denver. 

OARRIOUES,  C.  J.  (after  stating  the  facts 
as  above).  For  convenience,  we  treat  de- 
fendants below  the  same  as  the  original 
owners  of  the  old  Brantner  ditch,  and  as 
parties  of  the  first  part,  and  plaintiff  below 
as  second  parties  to  the  contract,  to  avoid 
repeating  "successors  In  interest." 

1.  This  action  involves  the  use  of  prior- 
ities awarded  the  Brantner  ditch,  and  Is  a 
contest  between  the  preference  right  owners 
under  the  contract  and  the  stockholders  over 
the  use  of  the  water  awarded  the  ditch. 
The  complaint  is  predicated  upon  plaintiff's 
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oonstrttcdon  of  the  contract  tbat  It  crants 
an  interest  In  the  use  of  tbe  water  as  well 
as  ihe  right  of  way,  and  tbe  object  of.  tbe 
salt  is  to  ascertain  tbat  Interest  and  quiet 
title  thereto.  Defendants  claim,  and  tbe 
conrt  below  held,  that  it  granted  only  a  right 
of  way  through  the  old  Brantner  ditch.  It 
is  admitted  tbat  priorities  Nos.  1,  4,  and  27. 
amounting  to  47.88  cubic  feet  per  second, 
are  based  upon  appropriations  made  by  the 
old  settlers,  and  the  lower  court,  in  ^ect, 
held  that  pialntlfF's  stockholders  have  no  In- 
terest in,  and  are  entitled  to  no  part  of,  this 
water.  The  point  of  diversion  has  always 
remained  the  same,  and  there  has  been  no 
greater  diversion,  either  In  volume  or  point 
of  time,  than  decreed  tbe  ditch,  and  no 
abandonment.  One  hundred  and  eleven  and 
eighteen  one-hnndredths  second  feet  were 
awarded  the  whole  ditch  generally  for  Irrl- 
Sation  after  the  enlargements  and  extension, 
nnlimited  in  time,  for  the  benefit  of  those 
eotitied  to  tbe  use  thereof,  and  one  object 
of  this  suit  Is  to  determine  plaintiffs  right 
to  tbe  use,  and  to  quiet  tbe  title. 

2.  Plalntltr  la  entitled,  when  needed,  to 
divert  all  the  ditch  appropriation  for  irri- 
gation npon  the  lands  under  the  whole  ditch 
system.  There  is  no  limit  in  the  decree  con- 
Snlng  the  use  to  any  section  of,  or  npon  any 
lands  under,  or  to  any  length  of,  the  ditdi. 
The  water  has  been  used  since  the  decree 
indiscriminately  for  29  years  npon  all  tbe 
lands  under  tbe  ditch,  except  that  defendants 
have  bad  the  first  call  or  preference  right 
to  the  use  of  tbe  reserved  water  to  the  ex- 
tent of  their  necessity,  and  the  residue  has 
been  used  by  plaintiff.  It  is  well  known 
that  no  consumer  under  a  ditch  like  this 
uses  water  constantly.  At  such  times  as 
there  was  no  use  or  need  for  its  use  by  de- 
fendants npon  their  lands  under  the  old 
ditch,  plalntUf  used,  and  was  entitled  to 
use,  the  remainder  or  residue;  that  Is,  tbe 
water  not  used  or  needed  by  defendants.  In 
other  words,  the  parties  to  this  suit  absorb 
tbe  entire  appropriation;  when  defendants' 
necessities  are  supplied,  plaintiff  is  entitled 
to  the  use  of  the  remainder.  The  part  de- 
creed tbe  ditch  and  flowing  therein,  after 
sufficient  has  been  distributed  to  defendants 
(or  tbe  proper  Irrigation  of  their  lands  lying 
under  tbe  ditch  when  tbe  contract  was  ex- 
ecuted. Is  the  residue  or  remainder. 

3.  The  decree  of  the  lower  court  was  nec- 
essarily based  upon  a  finding  that  nothing 
was  granted  by  the  contract,  except  a  right 
of  way  through  the  ditch.  This  Is  not  In 
harmony  with  what  we  said  in  57  Colo. 
218,  141  Pac.  498,  Ann.  Cas.  1916B.  1225, 
where  we  held  that  the  residue  or  remainder 
was  conveyed  to  plaintiff  by  tbe  contract, 
and  remanded  the  case  for  the  lower  court 
to  ascertain  and  define  tbe  residue  and  quiet 
title  thereto.  It  found  tbat  tbe  volume  of 
the  first  three  priorities  was  reserved  under 
tbe  contract.     Bven  if  this  be  tnae,  under 


the  construction  we  placed  upon  tbe  contract, 
snch  part  of  the  reserved  water,  regaii-'ess 
of  tbe  aggregate  volume  reserv£d,  as  was 
not  used  or  needed  by  defendants  on  tbe 
land  under  the  ditch,  was  tbe  remainder  or 
residue,  and  was  granted  to  plaintiff.  This 
residue  we  said  was  conveyed  by  the  con- 
tract, and  we  did  not  remand  tbe  case  for 
tbe  purpose  of  determining  whether  the  use 
of  the  remainder  had  been  granted.  Tbat 
was  settled  by  tbe  former  decision. 

[1]  4.  Counsel  for  defendants  In  error 
argue  a  number  of  points  trying  to  uphold 
tbe  action  of  tbe  lower  court,  one  of  wtilch 
is  tbat  tbe  law  prohibited  the  granting  of 
tlie  use  of  the  residue  or  remainder.  This, 
if  the  law,  is  but  a  general  declaration  not 
applicable  to  the  facts  of  tills  case.  We  have 
defined  what  is  meant  by  tbe  residue  or  re- 
mainder of  the  reserved  water,  and  the  con- 
tract, for  a  valuable  and  sufficient  consid- 
eration, grants  tbe  residue  of  tbe  reserved 
water  to  plaintiff  to  be  taken,  owned, 
and  used  as  It  migbt  desire.  Three  years 
later,  after  plaintiff  enlarged  the  ditch  and 
constructed  the  extension,  and  was  In  pos- 
session of  all  tbe  dltdi  and  tbe  use  of  tbe 
residue,  it  was  claimant  wherein  the  ditch 
Wiis  awarded  an  appropriation  of  111.18 
second  feet  for  irrigation  use  generally,  not 
for  any  particular  acres,  or  to  any  length 
of  the  ditch,  or  to  any  set  of  users,  but  to 
the  whole  ditch  system.  After  the  entry  of 
the  decree  when  the  ditcb  superintendent 
called  for  tbe  water,  tbe  water  commissioner 
diverted  into  tbe  river  headgate,  in  tlie  order 
of  the  decreed  priorities,  tbe  appropriations 
decreed  tbe  ditch,  and  plaintiff  used  all  tlie 
water  diverted  into  tlie  ditch,  except  tbat 
used  by  defendants.  Defendants  cannot 
complain  now  because  they,  by  contract,  3 
years  before  the  decree,  placed  limitations 
upon  their  rights  which  granted  the  residue 
to  plaintiff.  That  consumers  from  a  co-op- 
erative or  mutual  ditch  may  regulate  tbe 
use  of  the  water  among  themselves  by  agree- 
ment upon  the  lands  under  the  ditch  has 
often  been  decided. 

[2]  Another  point  argued  Is  tbat  the  use 
of  the  water  appropriated  by  means  of  tbe 
old  ditcb  is  limited  by  law  to  the  land  upon 
which  tbe  appropriation  was  originally  made, 
and  that  its  application  to  additional  acres 
under  tbe  extension  constitutes  an  enlarged 
use  of  tbe  apprt^rlation  in  quantity  or 
time.  As  hereinbefore  stated,  the  decree  is 
for  general  Irrigation,  with  no  limita- 
tion, excepting  tbat  of  waste,  upon  the  time 
of  the  use  or  the  acres  upon  which  tbe  water 
may  i>e  applied.  The  ditch,  under  the  de- 
cree, was  entitled  to  divert  all  its  decreed 
appropriation  when  obtainable  and  needed 
for  irrigation,  latere  would  Ije  times  when 
defendants  would  not  need  to  exercise  tbeir 
preference  rights  to  tbe  use  of  all  the  water 
reserved,  and  when  not  required  by  them 
their  lateral  beadgates  would  be  closed,  auJ 
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tbe  water  flow  onward  for  tba  nse  of  others 
down  the  ditch.  This  we  aaid  was  the  re- 
mainder which,  under  the  contract,  was 
granted  to  plaintlfF.  It  Is  well  known  that 
since  the  entry  of  the  early  decrees  In  this 
state  the  old  Irrigated  lands  require  less 
water,  and  Improvements  in  the  construction 
of  ditches  and  more  scientific  methods  of 
irrigation  have  made  possible  a  greater  sar- 
Ing  of  water,  so  that  the  water  of  the  early 
decrees  may  be  applied  upon  a  greater 
acreage  than  that  upon  which  the  right  rip- 
ened. It  would  be  an  insular  policy  that 
would  curtail  the  nse  of  water,  not  abandon- 
ed, to  the  acres  and  kind  of  crops  that  were 
grown  when  the  early  appropriations  were 
made.  The  decree  Is  necessarily  conclusive 
that  there  had  been  no  abandonment  of  the 
first  three  priorities  at  the  time  the  contract 
was  signed.  An  approprlator,  after  the  right 
has  ripened,  if  there  had  been  no  abandon- 
ment since  the  decree,  may  apply  the  water 
to  other  lands  than  that  upon  which  the  first 
application  was  made,  or  sell  it  to  other 
who  may  apply  It  to  other  lands;  that  such 
a  transfer  is  legitimate  has  been  so  many 
times  decided  by  us  that  it  requires  no  ci- 
tation of  authorities. 

[3]  Another  point  argued  is  that  to  allow 
plaintiff  to  use  the  residue  would  be  putting 
the  appropriation  to  a  double  use  or  a  double 
duty.  The  doctrine  of  double  duty  does  not 
limit  the  use  of  the  de<xeed  appropriation 
to  the  lands  under,  or  to  the  length  of,  the 
ditch  as  it  was  originally  constructed.  Wa- 
ter decreed  a  ditch  for  general  irrigation  Is 
not  confined  to  the  land  upon  which  the 
right  ripened,  and  If  not  abandoned  subse- 
quent to  the  decree  may  be  applied  to  new 
or  additional  lands.  Weldon  Valley  Ditch 
Co.  T.  Farmers'  Pawnee  Canal  Co.,  51  Colo. 
545,  119  Pac.  1096;  Arnold  v.  Boup,  61  Colo. 
316,  157  Pac.  206.  In  mutual  ditches  where 
there  are  divers  owners,  at  times  some  will 
only  use  part  of  their  w^ater,  at  other  times 
not  any,  and  the  unused  water  flows  on 
down  the  ditch  for  the  use  of  others,  which 
permits  of  the  Irrigation  of  a  larger  number 
of  acres  than  that  upon  which  the  right  rip- 
ened. This  is  not  putting  the  water  to  a 
double  duty. 

[4]  It  Is  also  argued  that  the  lower  court 
found  that  plalntltT,  under  the  agreement, 
was  required  to  leave  in  the  old  Brantner 
ditch  at  all  times  for  use  of  defendants 
2,502  Inches  of  reserved  water.  This  would 
be  impossible  except  in  the  sense  that  we 
have  interpreted  the  contract;  that  is,  that 
the  water  must  be  taken  from  the  flow  in 
the  ditch  as  it  passes  the  lateral  headgates, 
and  that  tlie  remainder  or  residue  not  used 
or  needed  by  defendants  would  pass  down 
the  ditch  and  may  be  used  by  plaintlfrs 
stockholders.  The  contract  and  the  subse- 
quent decree  involved  running  water  which 
defendants  had  the  right  to  use  up  to  a 


maximum  amount,  and  plaintiff  is  obliged 
to  keep  this  masimum  volume  flowing  In 
the  canal  for  their  use  when  It  can  be  ob- 
tained upon  (he  decreed  prioritlefl,  and  Is 
needed,  but  this  does  not  mean  that  defend- 
ants are  obliged  to  take  it,  or  that  plaintiff 
is  obliged  to  tarn  It  out  to  them  regardless 
of  their  needs. 

[I]  The  court  wholly  Ignored  the  grant  of 
the  residue,  and  its  flndlngs  are  based  on 
the  theory  that  the  contract  granted  nothing 
but  a  right  of  way,  whereas,  it  not  only 
granted  a  right  of  way  and  all  the  incidents 
thereto,  but  the  right  to  enlarge  the  ditch 
and  carry  water  through  it  to  tbe  limit  of 
its  capacity  when  enlarged,  and  the  control 
and  management  thereof,  and  the  residue  of 
the  water  after  defendants'  necessities  were 
supplied. 

There  is  no  need  of  a  retrial  of  the  case. 
The  judgment  of  the  lower  court  is  reversed, 
and  the  case  is  remanded,  with  directions 
to  enter  a  decree  In  accordance  with  the 
views  herein  expressed. 

Beversed  and  remanded. 


(66  Colo.  8SQ 

SEIWAM)  T.  PEOPLE.     (No.  8052.) 

(Supreme  Court  of  Colorado.     May  6,   1919. 
Behearing  Denied  July  7,  1019.) 

1.  CanriNAi.  Law  «=3576(1)— Dixat  in  Tbi- 

Alr-BlOBT  TO   DiSCHABOE. 

Defendant,  charged  with  murder,  was  not 
entitled  to  an  absolute  discharge  because  two 
terms  of  court  elapsed  between  filing  of  infor- 
mation and  trial. 

2.  CaiHiNAi,  Law  «=»200(1)  —  Fobmkb  Jkop- 
ABDT— Distinct  Offenses. 

Where  a  person  robbed  and  a  police  officer 
were  killed,  tliough  tfae  homicides  were  closely 
related  in  time,  two  distinct  offenses  were  com- 
mitted by  tbe  murderers,  so  that  defendant's 
former  conviction  of  murder  in  the  second 
degree  of  the  officer  did  not  interfere  with  bis 
subsequent  trial  for  murder  of  the  person 
robbed. 

3.  Cbiuinai,  Law  «s»29S— Plea— Devubbsb. 
>  In  passing  on  tbe  state's  demurrer  to  de- 
fendant's plea  of  former  jeopardy,  nothing  as 
to  the  evidence  likely  to  be  produced  coold  be 
assumed. 

4.  Cbiminai.  Law  «=»53— Hoiaoira  ^s>30n 
(2)— I  NSTBiTCTioN—fiiANBiAnonTEB— Intoxi- 
cation. 

In  a  prosecution  for  murder,  trial  court  did 
not  err  in  failing  to  instruct  as  to  manslaugh- 
ter, despite  defendant's  evidence  as  to  his  in- 
toxication, as  drunkenness,  under  Bev.  St.  1908, 
8  1617,  is  not  an  excuse  for  crime,  unless  oc- 
casioned by  the  fraud,  contrivance,  or  force  of 
some  other  person,  to  cause  perpetration  of  the 
offense. 


Scott,  J.,  dissenting. 
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Error  to  District  Court,  City  and  County 
of  Denver;  Jobn  ▲.  Perry,  Judge. 

Edward  L.  Selwald  was  convicted  of  mnr- 
der  in  the  second  degree,  and  brings  error. 
Affirmed. 

John  T.  Bottom  and  Raymond  S.  Sullivan, 
botb  of  Denver,  for  plaintiff  in  error. 

Leslie  E.  Hubbard,  Atty.  Gen.,  for  tlie 
People. 

TELLER,  J.  Plaintiff  in  error,  heroin- 
after  called  the  defendant,  was  convicted  of 
murder  in  the  second  degree,  and  brings  er- 
ror. 

He  was  tried  under  an  information  charg- 
ing him  with  murder  in  the  first  degree,  in 
the  killing  of  one  Lloyd.  The  people  relied 
upon  evidence  to  show  that  the  killing  was 
done  in  an  attempt  to  rob.  Defendant  had 
been  provioasly  tried  upon  an  information 
charging  him  and  one  Cook  with  murder  in 
the  first  degree  in  the  killing  of  Officer  Mc- 
pherson, In  an  attempt  to  rob.  The  first 
trial  resulted  In  the  conviction  of  Cook  of 
murder  in  the  first  degree  and  of  the  defend- 
ant of  murder  in  the  second  degree.  The 
drcnmstonces  surrounding  these  homicides 
aro  detailed  in  Cook  v.  People,  66  Colo.  477, 
138  Paa  756. 

To  the  information  in  this  case  the  defend- 
ant filed  a  plea  setting  up,  first,  that  he  was 
entitled,  to  his  liberty — that  Is,  to  an  abso- 
lute discbarge — because  two  t^ms  of  court 
bad  elapsed  between  the  filing  of  the  infor- 
mation and  the  trial;  and,  second,  that  he 
had  previously  been  placed  in  Jeopardy  for 
the  same  offense,  and  had  been  acquitted  "of 
the  offense  of  being  engaged  in  a  robbery, 
during  the  perpetration  or  an  attempted  per- 
petration of  which  a  killing  would  be  murder 
In  the  first  decree,  and  convicted  of  murder 
In  the  second  degree  for  the  only  shooting  in 
which  he  was  engaged." 

A  demurrer  to  the  plea  was  sustained.  It 
la  now  strenuously  insisted  that  both  of  the 
grounds  of  the  plea  were  good,  and  that  the 
court  erred  in  sustaining  the  demurrer. 

[11  Bearing  upon  the  first  of  these  grounds, 
a  question  is  raised  as  to  the  correctness  of 
the  record,  which  recites  that  continuances 
were  granted  upon  the  request  of  the  defend- 
ant; but  that  need  not  be  determined,  be- 
cause, in  any  event,  the  delay  in  bringing  the 
defendant  to  trial  did  not  work  an  absolute 
discharge.  This  is  determined  by  a  case 
recently  decided  by  this  court  and  not  yet 
oiBdaily  reported.  No.  8293,  People  v.  Hen- 
wood,  179  Pac.  874. 

As  to  the  second  ground,  the  contoition  of 
counsel  for  defendant  Is  that,  inasmuch  as 
the  verdict  of  the  jury,  finding  the  defendant 
gnUty  of  murder  in  the  second  degree  only, 
must  have  been  based  on  a  finding  that  the 
Wiling  was  not  done  in  an  attempted  robbery. 


the  question  of  roblwry  could  not  be  again 
tried,  and  that  it  was  conclusiv^y  estab- 
lished that  there  was  no  robbery,  nor  attempt 
at  robbery,  when  the  two  persons  were  Idlled ; 
it  being  all  one  transaction. 

[2]  We  do  not  agree  with  these  conclu- 
sions. Though  the  homicides  were  closely 
related  in  time,  two  distinct  offenses  were 
committed.  Henwood  v.  People,  57  Cola  644, 
143  Pac.  373,  Ann.  Cas.  1916A,  1111. 

[3]  In  passing  on  the  demurrer,  the  court 
could  consider  only  the  allegations  of  the 
plea.  Nothing  as  to  the  evidence  likely  to  t>e 
produced  could  be  assumed.  In  other  words, 
even  if  the  question  of  robbery  could  not  be 
passed  upon  by  the  Jury  in  this  case,  that 
fact  was  not  known  to  the  court 

The  information  was  in  the  usual  form  for 
murder  in  the  first  degree,  and  disclosed 
nothing  as  to  what  the  state  expected  to 
prove  in  order  to  make  out  the  offense 
charged.  Until  the  evidence  was  in,  It  could 
not  be  known  how  much  it  might  differ  from 
the  evidence  in  the  former  case.  The  court 
had  no  right  to  speculate  on  these  matters, 
and  it  did  not  err  in  sustaining  the  demurrer. 

Moreover,  defendant  has  no  cause  to  com- 
plain of  the  ruling,  as  be  was  found  guilty 
only  of  murder  in  the  second  degree — a  re- 
sult which,  according  to  counsel's  theory, 
must  have  been  due  to  a  finding  that  there 
was  no  attempt  at  robbery.  Nothing  more 
could  have  been  obtained,  had  the  question  of 
robbery  l>een  withdrawn  from  the  Jury. 

[4]  It  is  also  urged  that  the  court  erred  in 
not  Instructing  as  to  nianslaughter;  the 
theory  of  counsel  being  that  the  evidence  of 
defendant  that  he  was  drunk  entitled  him  to 
such  an  instruction.  Under  our  statute  (sec- 
tion 1617,  R.  S.  1908),  drunkenness  is  not  an 
excuse  for  a  crime  unless  It  is  occasioned  by 
the  fraud,  contrivance,  or  force  of  some  oth- 
er person,  for  the  purpose  of  causing  the  per- 
petration of  an  offense.  The  abstract  of  rec- 
ord contains  no  evidence  on  this  point;  but, 
in  view  of  the  fact  that  this  la  a  criminal 
case,  we  have  examined  the  record  itself. 

We  find  no  evidence  whatever  that  would 
Justify  the  conclusion  that  the  defendant  was 
BO  drunk,  if  drunk  at  all,  as  to  render  him  in- 
capable of  forming  or  carrying  out  an  in- 
tention to  murder;  much  less  is  there  any- 
thing to  show  that  he  had  been  made  drunk 
by  fraud,  contrivance,  or  force.  He  testified 
only  that  he  drank  when  urged  by  Cook  so 
to  da  The  Instructions  as  to  intoxication 
were  full  and  accurate,  and  all  that  the  evi- 
dence required. 

There  is  no  evidence  which  called  for  an 
instruction    covering   manslaughter. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

SCOTT,  J„  dissentib 


Digitized  by 


Google 


22 


182  PACIFIC  REPORTER 


(Colo: 


<«e  Colo,  tan 

SWEET  et  aL  T.  BARNARD. 

BARNARD  T.  DICKSON. 

(Nob.  0131,  0140.) 

(Supreme  Court  of  Colorado.     May  5,   1010. 
On  Motion  for  Rehearing,  July  7,  1019.) 

1.  Plbadino  «=s>42C<3)  —  Objections  — 
Waiveb. 

Any  error  in  denying  motion  to  strike  from 
complaint  an  order  of  court  set  forth  therein 
was  waived  by  answering  over. 

2.  Pabties  €=306(1)  —  Misjoinder— Waiveb 
OF  Objection. 

Overruling  of  demurrer  on  ground  that 
there  was  a  misjoinder  of  defendants  was  waiv- 
ed by  answering  over. 

3.  CoBPORATioNS  ®S3243(1)  —  LiABiUTT  or 
Stockholdeb— Unpaid  Stock. 

A  bolder  of  stock  with  notice  is  subject  to 
assessment,  if  the  stock  is  unpaid. 

4.  Pleading  ®=»418(3)— Objection— Waiveb. 

Overruling  of  demurrer  on  ground  that  com- 
plaint was  ambiguous,  unintelligible,  and  un- 
certain, was  waived  by  answering  over. 

5.  Pleading  ®=>302(2)  —  Negatives  Pbxo- 

NANT— STBIKINO  OTJT. 

It  was  proper  to  strike  out  subparagraphs, 
which  were  negatives  pregnant,  because,  being 
but  parts  of  a  defense,  they  could  not  be  reach- 
ed by  demurrer. 

6.  Pleading  9=s»354(2)— Stbiking  Out  De- 
nials—Action Against  Stockholdebs. 

In  action  by  trustee  in  bankruptcy  to  re- 
cover unpaid  portion  of  face  value  of  stock  in 
bankrupt  company,  neither  denial  of  the  time 
when  plaintiff  was  first  informed  of  the  facts 
constituting  ground  of  assessment  made  by 
bankruptcy  court,  nor  denial  that  principal 
stockholder  was  insolvent,  raised  a  material 
issue,  and  it  was  not  ertor  to  strike  out  such 
denials. 

7.  Pleading  «=>3M(2)  —  Stbikinq  Paba- 
GRAPB  Raising  No  Matebial  Issue. 

Where  seven  subdivisions  of  a  paragraph  of 
answer  were  negatives  pregnant  raising  no  is- 
sue and  the  other  two  subdivisions  raised  no 
mutoriul  issuci,  there  was  no  error  in  striking 
out  the  paragraph. 

8.  Limitation  or  Actions  ®=>G0(4)— Action 
Against  Stockbolubb  —  Accbual  or 
Bight. 

Limitations  did  not  begin  to  run  when  a 
call  was  made  by  the  company  on  the  stock- 
holders for  the  unpaid  balance  of  face  value 
uf  stock,  but  wh«n  assessment  was  made. 

0.  Limitation  of  Actions  «=»21(5)— Action 
fob  Unpaid   Portion  of  Face  Value  of 
Stock. 
Action  against  stockholders  for  unpaid  por- 
tion of  face  value  of  stock  is  subject  to  the  six- 
year  statute  of  limitations,  and  not  the  three- 
year  nnd  five-year  statutes. 


10.  Pleading   «=»214(1)— Defenses— Dbmcb- 
beb— False  Answer. 

That  a  defense  seems  to  be  false  does  not 
make  it  subject  to  demurrer,  since  a  demurrer 
assumes  the  truth  of  the  defense. 

11.  Appeal  and  Ebbob  «=>1040(2)— Ebbonb- 
ous  Pleading — Habmless  Errob. 

Defenses  "that  this  court  has  no  jurisdic- 
tion of  the  subject-matter  of  this  action  as  ap- 
pears from  the  complaint  herein"  are  demurrers 
and  not  pleas,  and  it  was  not  proper  to  demur 
to  them ;  but,  since  the  effect  of  sustaining  de- 
murrers is  the  same  as  if  defenses  themselves 
bad  been  overruled,  there  is  no  reversible  er- 
ror. 

12.  Pleading  ©=9251— Amendment— Immate- 
rial Mattbbs. 

Where  there  is  nothing  in  the  Arizona  Stat- 
utes, as  set  forth  in  the  record,  which  would 
constitute  or  support  a  defense,  there  was  no 
error  in  refusing  amendment  of  pleadings  so  as 
to  set  up  certain  statutes  of  Arizona. 

13.  Judgment  «=>82e(3>— Res  Judicata— Ob- 

DBBS    OF    BANKBUFTCT    COUBT— ASSESSMENT 

ON  Cobfobate  Stock. 
Order  of  United  Sutes  District  Court  in 
ibankruptcy,  ordering  an  assessment  against 
stock  of  bankrupt  company  and  authorizing 
trustee  to  collect  the  same  by  suit,  if  neces- 
sary, from  the  stockholders,  while  settling  ques- 
tions of  necessity  for  assessment,  and  authority 
of  trustee  to  sue,  would  not  be  res  judicata  in 
suit  by  trustee  against  stockholders  to .  recover 
unpaid  portion  of  face  value  of  stock,  and  de- 
fuudants  had  the  right  to  show  that  their  stock 
was  fully  paid. 

14.  Appeal  and  Ebbob  «=9l052(5)— Ebbone- 
OUB  Rulings— Cube  by  Finding. 

Error  in  holding  order  of  bankruptcy  court 
res  judicata,  as  to  whether  stock  had  or  had- 
not  been  paid  for  in  full,  was  not  cured  by  find- 
ing that  stock  had  not  been  fully  paid  for ;  the 
court  having  declared  the  order  ros  judicata  at 
the  beginning  of  the  trial  and  put  the  burden 
on  defendant  to  show  that  stock  was  fully  paid. 

15.  Appeal  and  Ebbob  «=»842(0)— Review- 
Mixed  Questions  of  Law  and  Fact. 

Whether  defendants'  stock  was  originally 
issued  for  full  value  is  a  mixed  question  of  law 
and  fact 

16.  Corporations  «=»244(5)— Unpaid  Stock 
-Liability  or  Tbansfebee. 

That  defendants  were  transferees  and  not 
original  subscribers  to  stock  of  company  now 
insolvent  docs  not  of  itself  relieve  defendants' 
from  liability  for  unpaid  portion  of  face  value 
of  stock. 

17.  Appeal  and  Ebrob  «=»842(1)— Review- 
Question  or  Fact. 

Whether  defendants,  when  they  purchased 
their  stock,  paid  value  without  notice,  is  a 
question  involving  facts. 

18.  COBPOBATIONS     «=3248    —     LlABILITT    Or 

Stockholdeb— Satisfaction. 
Where  defendant  who  received  stock  from 
original  holder  rendered  services  to  the  company 
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to  the  fun  ralae  ot  the  (took  recetved,  he  b  not 
liable  for  any  nnpaid  portion  of  face  ralne  of 
stock. 

On  Motion  (or  Rehearing. 

19.  LnoTATioif     or     Actions    «=3l83(3)  — 
Plkadirq. 

Defense,  "that  the  canse  of  action  alleged 
or  attempted  to  be  alleged  in  the  complaint 
•  •  •  aocmed  to  plaintiff  •  •  •  more 
than  six  years  previoas  to  the  commencement 
of  this  action,"  well  pleaded  the  statute  of  limi- 
tations. 

20.  VlXADUfa    ®E3ll— PtXADIIfO    EMdxrck. 

Statement  that  assessment  on  stock  was 
made  on  a  certain  date,  or  that  it  was  made 
more  than  six  years  before  the  commencement 
of  the  suit,  would  be  a  statement  of  evidence 
to  proTe  the  ultimate  fact  and  would  have  been 
bad. 

En  Banc. 

Error  to  District  Court,  City  and  County 
<tf  Denver ;   John  A.  Perry,  Judge. 

Action  by  George  G.  Barnard,  as  truRtee  of 
the  International  Improvement  Company, 
bankrupt,  against  Lon  D.  Sweet,  F.  L.  Mao- 
Farland,  and  William  H.  Dickson.  Separate 
lodgments  were  Tendered  against  defend- 
ants first  named  and  in  favor  of  defendant 
last  named,  and  defendants  first  named  bring 
error;  plalntlf(  assigning  cross-errors  as  to 
Judgment  tn  favor  of  defendant  last  named. 
Judgment  against  defendants  first  named 
lerened,  and  Judgment  in  favor  of  defend- 
ant last  named  affirmed. 

In  Xo.  9131 : 

wailam  H.  Dickson,  of  Denver,  tor  plaln- 
tifTs  In  error. 

Dana  &  Blount,  John  W.  Stephenson,  and 
Wliitbhead  ft  Vogt  all  of  Denver,  for  defend- 
ant In  error. 

In  No.  9140: 

Dana  ft  Blount,  Whitehead  ft  Vogl,  and 
John  W.  Stephenson,  all  of  Denver,  for  plain- 
tiff in  error. 

WUliam  H.  Dickson,  of  Denver,  for  de- 
fendant in  error. 

DBINISON,  J.  This  was  an  action  by  Bar- 
nard, trustee  in  bankruptcy,  to  recover  the 
unpaid  portion  of  the  face  value  of  stock  In 
the  International  Improvement  Company, 
bankrupt,  held  by  the  defendants  Sweet  and 
HacFarland.  A  separate  Judgment  was  re- 
covered by  the  plaintiff  against  each  of  the 
defendants.  W.  H.  Dickson  was  also  a  de- 
fendant, but  the  Judgment  was  in  bis  favor, 
and  the  plaintiff  (defendant  in  error)  as- 
signs cross-errors  as  to  that  Judgment. 

The  plaintiff  in  error  has  argued  14  points 
tat  reversal.  Most  of  them  are  not,  in  our 
Judgment,  well  taken;  but.  Inasmuch  as  we 
mnst  reverse  the  cose  on  some  of  them,  we 
notice  others  to  prevent  error  on  retrial,  and 
Uke  them  up  In  their  order. 


[1]  First  Before  bringing  the  suit,  the 
plaintiff  obtained  an  order  from  the  District 
Court  of  the  United  States,  levying  an  as- 
sessment against  the  stock  of  the  bankrupt 
company  and  authorizing  the  trustee  to  col- 
lect the  same,  by  suit  If  necessary,  from  the 
stockholders.  This  order  was  set  forth  In 
full  In  the  complaint  There  was  a  motion 
to  strike  it  out,  which  was  denied.  The  de- 
nial Is  assigned  for  error,  but  the  defendant 
answered  over,  and  we  think  thereby  waived 
tills  objection, 

[2-4]  Second.  A  demurrer  to  the  complaint 
was  overruled,  and  that  is  assigned  as  error. 
The  demurrer  was  upon  six  grounds:  (1) 
Misjoinder  of  defendants.  This  objection  Is 
waived  by  answering  over.  Hayden  v.  Pat- 
terson, 30  Colo.  X5,  17,  88  Pac.  437.  (2)  That 
the  complaint  does  not  state  suiflclent  facts, 
l>ecause,  "outside  of  the  court  order,  there  Is 
no  allegation  that  the  defendants  were  stock- 
holders of  this  corporation."  We  tliink  that 
paragraph  6  of  the  complaint  overcomes  this 
oojection.  (3)  That  the  facts  are  insuffl' 
dent  because  ll  is  not  shown  that  the  stocK 
was  originally  issued  without  consideration. 
Again,  plaintiffs  In  error  are  mistaken ;  the 
sixth  paragraph  alleges  that  all  of  the  stock 
was  "Issued  by  said  corporation  without  con- 
sideration." (4)  That  the  facts  are  insuffi- 
cient because  It  does  not  appear  that  the  as- 
sessment levied  was  for  the  unpaid  portion 
of  the  stock,  or  that  these  defendants  were 
ever  subscribers,  but  merely  that  they  were 
holders.  A  holder  of  stock  with  notice  Is 
subject  to  assessment  if  the  stock  is  unpaid. 
Pullman  r.  Upton,  00  U.  S.  328,  24  U  Ed. 
818.  (5)  That  the  complaint  does  not  show 
liability  under  the  laws  of  Arizona  where 
the  company  was  incorporated.  The  natal- 
ity does  not  depend  on  the  laws  of  Arizona. 
The  stockholder  owes  the  company,  and,  In 
case  of  necessity.  Its  creditors,  the  unpaid 
balance  on  his  stodc.  Pullman  v.  Upton,  su- 
pra. (6)  That  the  complaint  was  ambigu- 
ous, unintelligible,  and  tmcertain.  This  was 
waived  by  answering  over. 

[1-7]  Third.  It  is  claimed  the  court  erred 
in  strlldng  out  certain  parts  of  the  answer 
of  defendant  Sweet,  but  the  only  part  now 
urged  is  the  striking  out  of  the  so-called 
paragraph  third  of  the  first  defense  of  that 
answer.  That  part  of  the  answer  contains 
nine  separate  subparagraphs,  each  in  the 
form  of  a  denial;  all  except  two  are  nega- 
tives pregnant  It  was  proper  to  strike  them 
out  because,  being  but  parts  of  a  defense, 
they  could  not  be  reached  by  demurrer,  and 
to  strike  them  out  was  harmless,  even  if  im- 
proper, t>ecause  they  raised  no  issue.  Of  the 
remaining  two,  which  are  the  first  and 
eighth,  the  first  amounts  to  a  denial  of  the 
time  when  the  plaintiff  was  first  Informed  of 
the  facts  constituting  the  ground  of  the  as- 
sessment made  by  the  bankruptcy  court  and 
the  other  is  a  denial  that  one  Bennett  the 
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principal  stockholder,  was  Insolvent.  Nei- 
ther of  these  denials  raises  a  material  Issue. 
There  was,  then,  no  error  In  striking  ont  this 
paragraph. 

Fourth.  It  Is  claimed  the  court  erred  In 
sustaining  the  demurrer  to  the  fourth,  fifth, 
sixth,  seventh,  eighth,  and  ninth  defenses. 

[8]  The  fourth  defense  is  the  statute  of 
limitations,  based  on  the  theory  that  the 
cause  of  action  arose  and  the  statute  began 
to  run  in  July,  1905,  when  a  call  was  made 
by  the  company  on  the  stockholders  for  the 
unpaid  balance.  The  cause  of  action  arose 
when  the  assessment  was  made,  and  the 
statute  began  to  run  then.  Felker  v.  Sul- 
livan, 34  Colo.  212,  218,  83  Pac.  213;  Sco- 
vUl  V.  Thayer,  105  U.  S.  143,  26  L.  Ed.  968; 
McDonald  v.  Thompson,  184  U.  8.  71,  76,  22 
Sup.  Ct.  297,  46  L.  Ed.  437;  Hawkins  T. 
Glenn,  131  U.  S.  319,  333.  0  Sup.  Ct  739, 
33  L.  Ed.  184. 

The  demurrer  to  the  fourth  defense  was 
therefore  properly  sustained. 

[9]  The  fifth,  sixth,  and  seventh  defenses 
are  respectively  pleas  of  the  three,  five,  and 
six  year  statutes  of  limitation  of  Colorada 
The  present  action  Is  not  subject  to  the  three 
or  five  year  statute,  but,  at  common  law, 
must  have  been  assumpsit  (Pullman  y.  Up- 
ton, 96  U.  S.  328,  24  L.  Ed.  818),  or,  perhaps, 
debt,  in  either  case  subject  to  the  six-year 
limitation;  therefore  the  seventh  defense 
was  good  and  the  demurrer  should  have  been 
overruled.  See  Hayden  ▼.  Patterson,  39 
Colo.  15,  88  Pac.  437. 

[10]  The  fact  that  the  seventh  defense 
seems  from  the  record  to  be  false  must  not 
lead  us  to  conclude  that  it  was  subject  Jto 
demurrer;  we  must  keep  in  mind  that  the 
demurrer  assumes  its  truth. 

{11]  (4)  The  eighth  defense  is  as  follows: 

And  for  an  eighth  and  further  defense  to  this 
cause  of  action  this  defendant  alleges: 

"First.  That  this  court  has  no  jurisdiction 
of  the  subject-matter  of  this  action,  as  appears 
from  the  complaint  filed  herein." 

And  the  ninth  defense  is  in  substance  the 
same. 

These  defenses  are  demurrers,  and  not 
])lcas.  It  was  not  proper  to  demur  to  them ; 
they  should  have  been  heard  as  demurrers 
and  should  have  been  overruled.  The  effect, 
however,  of  sustaining  the  demurrers  to  them, 
was  the  same  as  If  they  themselves  had  been 
overruled ;  consequently,  there  Is  no  reversi- 
ble error  here. 

[12]  Fifth.  The  defendants  asked  leave  to 
amend  their  pleadings  so  as  to  set  up  certain 
statutes  of  Arizona.  The  court  denied  leave 
to  amend.  We  do  not  find  anything  in  the 
Arizona  statutes,  as  set  forth  in  the  rec- 
ord, which  would  constitute  or  support  a  de- 
fense to  this  action;  so  there  was  no  er- 
ror in  refusing  the  amendment 

[13]  SUth.  The  court  held  that  the  order 


of  the  federal  court  was  res  adjudicata  to 
the  effect  that  all  the  stock  was  issued  to 
one  Bennett  without  consideration,  and  that 
consequently  the  burden  of  proof  was  upon 
the  defendants  to  show  that  they  acquired 
the  stock  as  bona  fide  purchasers  for  value 
without  notice.  In  view  of  what  we  say 
later,  this  was  error. 

Seventh.  We  think  the  court  erred  in  hold- 
ing that  the  order  of  the  federal  court  was 
res  adjudicata  as  to  the  findings  contained 
therein. 

In  Great  Western  Telegraph  Co.  y.  Purdy, 
162  U.  S.  329,  337,  16  Sup.  Ct  810,  813,  40 
L.  Ed.  986,  speaking  of  an  order  of  the  cir- 
cuit court  of  Illinois  levying  an  assessment 
and  authorizing  its  collection,  the  court  said : 

"But  the  order  was  not  and  did  not  purport 
to  be,  a  Judgment  against  any  one.  It  did  not 
undertake  to  determine  the  question  whether 
any  particular  stockholder  was  or  was  not  lia- 
ble in  any  amount  It  did  not  merge  the  cause 
of  action  of  the  company  against  any  stock- 
bolder  on  his  contract  of  subscription,  nor  de- 
prive him  of  the  right  when  sued  for  an  assesa- 
ment  to  rely  on  any  defense  which  he  might 
have  to  an  action  npon  that  contract 

"In  this  action,  therefore,  •  •  •  he  had 
the  right  to  plead  a  release,  or  payment  or  the 
statute  of  limitations,  or  any  other  defense  go- 
ing to  show  that  he  was  not  liable  npon  his  con- 
tract of  subscription." 

After  making  the  order  set  forth  In  the 
present  caae,  the  federal  court  modified  it  as 
follows: 

"That  all  findings  of  fact  contained  in  and 
made  a  part  of  said  order  and  said  order  itself 
are  made  without  prejudice  to  the  right  of 
any  person  that  may  hereafter  be  sued  on  ac- 
count of  the  assessment  levied  under  and  by 
virtue  of  said  order  in  any  court  of  competent 
Jurisdiction  to  make  such  defense  thereto  as 
may  aSect  his  Individual  liability  thereon." 

In  making  the  assessment  the  federal 
court  "took  the  place  and  exercised  the  of- 
fice of  the  directors"  (Great  Western  v.  Pur- 
dy, 162  n.  8.  836,  16  Sup.  Ct  813,  40  L.  Ed. 
986),  and  the  order  of  the  qourt  settles  the 
questions  of  the  necessity  for  the  assess- 
ment and  of  the  authority  of  the  trustee 
In  bankruptcy  to  sue  to  recover  It  not,  It 
would  seem,  on  the  principle  of  res  ad- 
judicata, because  the  order  Is  not  a  Judg- 
ment but  on  the  principle  that  such  ne- 
cessity and  authority  are  things  which  the 
stockholder  may  not  gainsay,  since  the  direc- 
tors of  the  company  might  make  the  assess- 
ment or  give  the  authority  without  his  knowl- 
edge or  consent  or  against  his  protest  Not 
60,  however,  as  to  the  question  whether  the 
stock  is  full  paid ;  on  that  he  has  a  right 
to  be  heard  on  an  Issue  properly  made  by 
pleadings,  and  he  may  have  a  Jury  as  in  any 
case  in  assumpsit  or  debt  It  follows  that 
the  appearance  of  the  defendants  before  the 
federal  court  to  resist  the  motion  for  an  as- 
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■essment  does  not  giro  to  the  order  the  ef- 
fect of  res  adjudicata. 

We  think  therefore  that  by  reason  of  the 
modification  of  the  order,  or  even  without  that 
modification,  the  defendants  bad  the  right, 
notwithstanding  the  order,  to  show,  If  they 
conld,  that  their  stock  was  full  paid. 

[14]  The  learned  Judge  who  tried  the  case 
below  stated  that,  notwithstanding  that  he 
«onsidered  the  order  of  the  federal  court 
res  adjudicata  upon  this  point,  he  found  from 
the  evidence  that  the  stock  was  not  full  paid, 
and  the  trustee  claims  that  therefore  the  er- 
ror in  holding  the  order  to  be  a  thing  ad- 
judicated between  the  parties  Is  cured.  We 
do  not  think  so.  The  court  declared  the 
order  res  adjudicata  at  the  beginning  of  the 
trial  and  put  the  burden  of  proof  on  the  de- 
fendants by  reason  thereof,  and  although  evi- 
dence concerning  the  Issue  of  stock  and  the 
consideration  therefor  was  admitted  without 


state  Is  a  matter  of  statute,  and  we  know 
of  no  statute  which  provides  for  Interest  In 
such  a  case  as  this.  There  was  therefore  no 
error  on  this  point 

In  No.  0140,  the  Judgment  for  Mr.  Dick- 
son should  be  affirmed. 

In  No.  9131,  the  judgments  against  Sweet 
and  MacFarland  should  be  reversed,  and  a 
new  trial  granted. 

On  Motion  for  Rehearing. 

Upon  application  for  rehearing,  counsel 
think  we  have  misconceived  or  misconstrued 
the  case  of  Great  Western,  etc,  v.  Purdy, 
162  U.  S.  332,  16  Sup.  Ct.  810.  40  L.  Ed.  086. 
and  they  cite  Felker  v.  Sullivan,  84  Colo.  214, 
83  Pac.  213,  the  opinion  of  which  is  mainly 
a  quotation  from  Scovlll  r.  Thayer,  105  U. 
S.  143,  26  L.  Ed.  068. 

We  have  re-read  all  those  cases  with  care. 


^ ,      ,  J     ,  .        ,.    .  ,    ,.  and  we  do  not  think  we  misconstrued  them ; 

objection,  and  although  the  record  shows  no   ^^^  ^^  ^^  ^^^  ^^^^  ,^^  ^^  defendant 


rejection  of  evidence  of  that  sort,  stlU  the 
defendants  were  not  bound  to  offer  evidence 
in  support  of  a  defense  that  had  already 
been  adjudicated  against  them,  and  we  are 
not  to  suppose  that  they  offered  all  that 
tbey  had  on  that  subject. 

(1S1  Eighth.  It  Is  urged  that  the  defend- 
ants' stock  was  originally  issued  for  full  val- 
ne.  This  Is  a  question  of  mixed  fact  and 
law  which  must,  upon  the  reversal  of  the 
case  be  tried  below;  therefore  we  express 
oo  opinion  upon  It 

[16]  Ninth.  That  the  defendants  were 
transferees  of  Bennett  and  not  original  sub- 
scribers is  a  matter  admitted  in  the  record ; 
bnt  as  shown  above,  does  not  of  Itself  re- 
lieve defendants  from  liability. 

[17]  Tenth.  Whether  the  defendants,  when 
they  purchased  their  stock,  paid  value  with- 
out notice,  is  a  question  Involving  facts  to 
be  retried,  and  we  express  no  opinion  upon 
It  The  same  Is  true  of  the  eleventh  point 
that  Mr.  Sweet  had  the  right  to  receive  com- 
pensntlon  as  director;  the  twelfth,  that  the 
contracts  with  the  defendants  were  ratified; 
the  thirteenth,  that  the  defendant  MacFar- 
land was  not  a  stockholder ;  and  fourteenth, 
that  the  findings  of  fact  by  the  court  were 
against  the  weight  of  the  evidence — all  these 
'Will  have  to  be  determined  upon  retrial. 

[II]  As  to  the  judgment  in  favor  of  Mr. 
Dickson  on  the  claim  against  him  we  think 
the  court  was  right  The  writ  of  error 
against  him  is  numbered  0140  In  this  court 
but  by  stipulation  is  heard  herewith.  The 
«irect  of  the  transaction  with  Mr.  Dickson, 
as  it  appears  In  the  evidence,  was  that  he 
rendered  to  the  company  services  to  the  full 
Talue  of  the  stodc  which  he  received.  True 
be  recrived  the  stock  from  Bennett,  but  the 
services  were  rendered  to  the  company,  so 
the  company  has  had  full  pay  for  that  stock. 

The  district  court  held  that  the  plalntUf 
was  not  entitled  to  Interest    Interest  in  this 


In  error  In  some  degree  misconceives  their 
force.  It  may  be  true,  as  counsel  claims, 
that  the  directors  In  the  present  case  had  no 
power  to  assess;  but  even  If  It  be  true, 
it  would  not  logically  alter  our  conclusion, 
because  the  action  of  the  court  in  ordering 
assessment  would  still  be  analogous  to  the  ac- 
tion of  the  directors — In  effect  the  same — 
stlil  not  purporting  to  be  a  Judgment  against 
any  one  and  not  undertaking  to  determine 
the  question  whether  any  particular  stock- 
holder was  or  was  not  liable  in  any  amount 
and  therefore  not  res  adjudicata.  And  if 
we  were  wrong  la  this,  still  the  modification 
made  by  the  court  In  bankruptcy,  as  set  forth 
In  our  opinion,  forces  us  to  the  conclusion 
therein  reached. 

[19]  The  petition  tor  rehearing  also  sug- 
gests that  we  were  wrong  in  holding  the  sev- 
enth defense  of  the  answer  to  be  good,  be- 
cause the  demurrer  admitted  only  facts  well 
pleaded,  and  that  that  defense  does  not  well 
plead  the  statute  of  limitations.  We  think 
otherwise.    The  defense  Is  as  follows: 

"That  the  cause  of  action  alleged  or  attempt- 
ed to  be  alleged  in  the  complaint  •  •  •  ac- 
crued to  the  plaintiff  •  •  •  more  than  six 
years  previoos  to  the  commencement  of  this 
action." 

The  proper  way  to  plead  the  statute  of 
limitations  is: 

"That  the  said  supposed  cause  of  action  in 
said  complaint  mentioned  did  not  accrue  with- 
in 'six  years  next  before  the  commencement  of 
this  suit"    8  Chitty,  941. 

This  States  the  ultimate  tact  We  think 
the  seventh  defense  is  equivalent  to  it  and 
that  therefore  it  Is  well  pleaded. 

(29]  A  statement  such  as  the  petition  for 
rehearing  suggests,  that  the  assessment  was 
made  on  such  and  such  a  date,  or  that  It 
was  made  more  than  six  years  before  tho 
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conimencement  of  the  snit,  would  merely  hare 
stated  evidence  to  prove  the  ultimate  fact 
and  would  have  been  bad. 
The  motion  for  rehearing  should  be  denied. 


(ISO  Cal.  51») 

SERVICE!  et  aL  ▼.  BEDROS.    (Sac.  2738.) 
(Supreme  Court  of  California.    June  9,  1919.) 

1.  Appeal  and  Bbbob  «=3901  —  Buboem  to 
Show  Erbob. 

The  burden  is  vpon  appellant  to  show  that 
there  has  been  a  miscarriage  of  justice  to  justi- 
fy a  reversal. 

2.  PBINCIPAt.   AND    AOENT   ®=>129— CORTBAOT 

BT  Agents-^Ibbioation  Ditch. 
Where  two  plaintiffs  verbally  agreed  with 
defendant's  predecessor  and  with  other  plaintiffs 
that  a  ditch  should  bo  constructed  through  de- 
fendant's land,  through  that  of  the  other  plain- 
tiffs, and  through  that  of  the  two  plaintiffs,  in 
order,  defendant  cannot  interfere  with  the  ditch 
on  the  ground  that  the  agreement  was  made  by 
defendant's  predecessor  with  the  two  plaintiffs 
first  specified,  and  not  with  the  other  plaintiffs ; 
the  first  two  plaintiffs  having  acted  as  agents 
for  all  in  securing  from  defendant's  predecessor 
the  right  to  construct  the  ditch. 

Department  2. 

Appeal  from  Superior  Court,  Stanislaus 
C!otmty ;   W.  H.  Langdou,  Judge. 

Action  by  John  Service  and  others  against 
K.  Bedros.  From  Judgment  for  plaintiffs, 
defendant  appeals.    Afttrmed. 

Joseph  M.  Cross  and  Francis  O.  Hoover, 
both  of  Modesto,  for  appellant. 

Hawkins  ft  Hawkins,  of  Modesto,  for  re- 
spondents. 

WILBUR,  J.  Respondents  brought  an  ac- 
tion against  the  appellant  to  prevent  him 
from  interfering  with  a  certain  ditch  furnish- 
ing water  for  Irrigation  of  respondents'  laud, 
which  ditch  runs  through  the  appellant's  land. 
This  ditch,  about  10  feet  wide  at  the  bottom 
aud  9  feet  deep,  bad  been  constructed  by 
Maze  and  Wren  about  15  years  before  this 
action  was  brought,  for  the  purpose  of  con- 
ducting water  from  lateral  No.  3  of  the  Tur- 
lock  irrigation  district  to  a  colony  tract  be- 
longing to  Maze  and  Wren,  and  ran  through 
the  land  of  the  several  respondents.  In  order 
to  procure  rights  of  way  for  said  ditch.  Maze 
nnd  Wren  entered  into  a  verbal  agreement 
with  appellant's  predecessor  and  with  the 
several  resitondents.  The  respondents  gave 
the  right  of  way  for  said  ditch  through 
their  property  below  the  lands  of  the  ap- 
pellant and  above  the  lands  of  Maze  and 
Wren,  and  co-operateu  in  the  construction 
of   the  ditch,   upon   consideration  of  their 


being  allowed  to  use  the  ditch  for  the  pur- 
pose of  conducting  irrigating  water  to  and 
upon  their  own  lands.  Maze  and  Wren  paid 
Mollard,  the  then  owner  of  the  Bedros  land, 
$120  for  tlie  right  of  way  and  in  considera- 
tion of  Mollard  enlarging  the  ditch  and  ex- 
tending the  same  about  100  feet.  In  pursu- 
ance of  this  arrangement  the  ditch  was  con- 
structed, and  for  more  than  15  years  the  wa- 
ter has  flowed  across  the  land  of  the  appel- 
lant to  and  through  and  sometimes  upon  the 
lands  of  the  various  respondents. 

Respondents  base  their  claim  to  the  dltdi 
upon  the  executed  oral  agreement.  Mollard, 
it  should  be  noted,  after  having  sold  the  land 
now  owned  by  Bedros,  title  to  which  has  vest- 
ed in  the  latter  by  mesne  conveyances,  pur- 
chased or  theretofore  owned  one  of  the  pieces 
of  property  below  the  Bedros  land  Irrigated 
from  the  ditch  In  question.  Appellant  con- 
tends that  the  agreement  made  by  Mollard 
does  not  make  the  tenement  owned  by  him  a 
servient  one,  for  the  reason  that  In  the  agree- 
ment In  question  no  dominant  estate  is  point- 
ed out,  and  that  Bedros,  at  the  time  he  pur- 
chased, had  no  notice  or  knowledge  of  the 
rights  of  the  respondents.  The  portion  of 
the  record  printed  by  the  appellant  in  his 
brief  is  very  meager.  In  the  opening  brief, 
while  In  the  statement  of  facts  appellant  In- 
serts frequent  parenthetical  references  to  the 
typewritten  transcript,  only  one  short  excerpt 
of  25  lines  from  the  testimony  is  printed,  and 
this  consists  of  quotations  from  the  testimo- 
ny of  Mollard  with  relauon  to  his  agreement 
with  Maze  and  Wren. 

The  quotation,  taken  alone,  la  onlntelllgi- 
ble,  as  there  Is  nothing  to  show  the  connec- 
tion of  Maze  and  Wren  with  the  various  par- 
ties to  the  transaction.  No  portion  of  the 
pleadings,  findings,  or  Judgment  Is  printed  tn 
the  opening  brief,  and  in  appellant's  reply 
brief,  after  his  attention  had  been  called  by 
respondents  to  the  statutory  requirement 
that  parties  must  print  in  their  briefs  "such 
portions  of  the  record  as  they  desire  to  call 
to  the  attention  of  the  court"  (section  953c 
Code  Civ.  Proc),  he  contents  himself,  so  far 
as  the  Judgment  roll  is  concerned,  with  the 
following  quotation  from  the  findings: 

"That  the  plaintiffs  were  at  all  times  mention- 
ed in  the  complaint  and  are  now  the  owners 
of  a  certain  irrigating  ditch  and  the  right  of 
way  therefor  situated,"  etc 

In  the  reply  brief  appellant  also  prints  tee- 
tlmony  Indicating  tnat  Foster  had  never  used 
any  water  from  the  ditch  except  for  watering 
stock;  that  Service  never  used  any  of  the 
water  to  Irrigate  with;  that  Carter  never 
used  any  water  from  the  ditch  on  his  land; 
that  Mollard  never  used  any  of  the  vr&ter  to 
Irrigate  his  land  east  of  the  ditch;  and  that 
Fan*  never  used  any  of  the  water  for  Irriga- 
tion purposes.  The  typewritten  transcript 
contains  176  pages. 
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[1]  The  bnrden  la  upon  the  appellant  to 
abow  that  there  has  been  a  miscarriage  of  Joa- 
tice^  in  order  to  Justtty  a  reverBal  of  this 
caaeL  Instead  of  that,  It  Is  fairly  apparent 
that  he  Is  seeking  to  take  advantage  of  the 
fact  that  the  parties  wrote  their  agreement 
on  the  ground  Instead  of  on  paper. 

[2]  The  principal  contention  of  the  appel- 
lant Is  that  the  agreement  relied  upon  by  re- 
spondents was  made  by  the  appellant's  pred- 
ecessors with  Maze  and  Wren,  and  not  with 
respondents.  That  portion  of  the  record 
printed  in  the  briefs  does  not  make  the  sltua- 
tl<«  clear,  but  an  inspection  of  the  typewrit- 
ten transcript,  the  findings  and  opinion  of 
the  trial  conrt,  discloses  the  fact  that  Maze 
and  Wren,  so  far  as  the  rights  of  the  parties 
to  this  case  are  concerned,  were  the  agents  of 
all  of  the  parties,  securing  from  Mollard  the 
right  to  constmct  the  ditch  and  to  supply 
water  to  the  lands  below,  and  communicated 
that  c«wsent  to  the  owners  of  the  lands  be- 
low, who.  for  the  purpose  of  securing  the 
benefits  promised  by  Mollard,  Joined  in  the 
ctmstmctlon  of  the  ditch  and  gave  the  right 
of  way  through  their  respective  premises. 
There  is  nothing  in  the  proposition  advanced 
by  appellant  that  the  dominant  estate  was 
not  snttidently  indicated  by  the  agreement, 
for  Mollard  testified  that  It  was  bis  under- 
standing that  the  water  was  to  be  used  upon 
the  particular  parcels  of  land  then  owned  by 
the  respondents  or  their  predecessors.  These 
lands  were  identified  at  that  time  merely  by 
the  names  of  the  owners,  their  contigul^  to 
the  ditch,  and  their  location  below  the  land 
of  Bedros.  They  are,  however,  Identified  In 
the  complaint,  findings,  and  judgment  by 
complete  description.  The  court  does  not 
spedflcally  find  that  Maze  and  Wren  were 
the  agoits  of  the  various  parties  for  the  pur- 
pose of  securing  the  rights  of  way  and  con- 
stmcting  this  ditch,  but  In  finding  7  the  rela- 
tion of  Maze  and  Wren  to  the  parties  to  the 
transaction  is  fully  set  forth.  This  finding  Is 
not  printed  in  the  briefs,  and  we  need  not  In- 
corporate It  here,  but  It  is  fully  Justified  by 
the  evidence.  There  is  no  merit  in  the  point 
that  Bedros  had  no  notice  of  the  rights  of  the 
respondents.  Pollard  v.  Rebman,  182  CSaL 
633.  124  Pac.  235. 

We  agree  with  the  statement  of  the  trial 
Judge  contained  in  his  opinion  set  out  in  the 
typewritten  transcript,  as  follows : 

"It  would  be  an  exceedingly  technical  construc- 
tion of  the  law  that  would  deprive  Service,  Fos- 
ter, and  others  of  the  use  of  this  ditch  under  the 
circumstances  of  this  case." 

While  we  would  be  Justified  In  affirming 
the  Judgment  of  the  trial  court  on  the  ground 
that,  by  the  meager  and  confusing  portions 
of  the  evidence  and  record  in  the  briefs,  ap- 
pellant has  failed  to  show  any  miscarriage 
of  Justice,  we  are  satisfied  from  an  examina- 


tion <A  the  typewrittoi  transcript  that  there 
has  been  no  miscarriage  of  Justice. 
The  Judgment  ia  affirmed. 

We  concur:    LENNON.  J.;    BfELYIN,  JT. 


(180  Cal.  523) 
CHRISTBKSON  v.  TB.VNCVL    (L,  A.  4782.) 

(Supreme  CSourt  of  California.     June  9,  1019.) 

1.  PuEAnnto  «SE>190,  360(2)  —  Dektjbbeb  — 
MonoK  TO  Stsixs— TiuB  it)B  FiuNo— De- 
fAxrui. 

In  action  for  damages  for  breadt  of  cove- 
nant where  default  was  entered  upon  defend- 
nnt's  failure  to  answer  within  required  time, 
the  Sling  of  demurrer  and  motion  to  strike  sub- 
sequent to  entry  of  default  and  prior  to  entry  of 
judgment  did  not  affect  clerk's  ministerial  duty 
to  enter  judgment;  he  having  no  discretion  in 
the  matter  and  having  duty  under  Code  Civ. 
Proc.  i  585,  subd.  1,  of  entering  Judgment  im- 
mediately after  default 

2.  JUDOMENT     ®=>111  —  DxrATTLT  —  EFFECT. 

A  defendant  against  whom  a  default  is 
entered  is  out  of  court  and  is  not  entitled  to 
take  any  further  steps  in  the  cause  affecting 
plaintiff's  right  of  action. 

3.  JoDOiosifT  «=»18(2)— Vaudot  of  Juoo- 
iHCNT— SurncimcT  of  Complaiwt. 

A  Judgment  is  not  void  if  the  court  has 
Jurisdiction  of  the  parties  and  the  subject-mat- 
ter, irrespective  of  whether  the  complaint  states 
a  cause  of  action,  so  long  as  it  apprises  defend- 
ant of  the  nature  of  plaintiff's  demand. 

4.  ExEOtrroBs   and   AomNisTRAToas    €=>222 

(2)  —  CI.AIU8  AOAINST  ESTAIB  —  VACATED 

JUDOHENT. 
Where  Judgment  against  defendant  was  er- 
roneously set  aside,  plaintiff  was  not  required, 
upon  defendant's  death,  to  present  claim  to  es- 
tate for  allowance  under  Code  Civ.  Proc.  { 
1502 ;  the  action  not  pending  at  such  time, 
and  plaintiff's  rights  being  covered  by  section 
1505. 

6.  JUDOICKNT     €=3174  —  DBFATn.T  —  EBBORE- 

Otis  Vacation— Effect. 
Where  defaidt  judgment  was  erroneously 
vacated  and  set  aside,  the  case,  as  far  as  plain- 
tUTs  rights  are  concerned,  stands  as  if  judg- 
ment had  never  been  disturbed ;  for,  unless  de- 
fault is  set  aside  in  a  proper  proceeding,  it  is 
the  court's  duty  to  immediately  render  another 
Judgment  of  like  effect 

Department  1. 

Appeal  from  Superior  Oonrt,  I<oa  Angeles 
Coimty;  John  M.  Xork,  Jndge. 

Action  by  J.  E.  Chrlsterson  against  Wil- 
liam D.  French,  as  administrator  of  the  es- 
tate of  Lb  B.  I'riendi,  deceased.  From  an  or- 
der setting  aside  a  judgment  entered  by  de- 
fault against  L.  B.  French,  plaintiff  appeals. 
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Rereraed,  with  dlrectioiu  to  re-enter  Jadg- 
ment. 

Frank  O.  Hoyt,  Henry  Wetberbom,  and 
Charles  J.  Kelly,  aU  of  Los  Angeles,  for  ap- 
pellant. 

Haas  ft  Dunnlgan,  Robert  T.  Unney,  and 
Gordon  Ia  Flnley,  all  of  Los  Angeles,  for  re- 
spondent. 

LAWLOR,  J.  Tbla  is  an  appeal  by  tlie 
plaintiff  from  an  order  setting  aside  a  Judg- 
ment entered  by  default  against  Lk  B. 
Frendi.  The  plaintiff  agreed  to  purchase,  and 
L.  B.  French  agreed  to  sell,  a  certain  tract 
of  land  in  Los  Angeles  county.  French  cor- 
enanted  to  pipe  water  to  the  said  land  for 
domestic  and  irrigating  purposes.  This,  it 
was  alleged,  be  failed  to  do,  and  upon  the 
breach  of  the  covenant  this  action  was 
brought  by  the  plaintiff  to  recover  damages 
in  the  sum  of  $5,800,  together  with  costs. 

On  July  17,  1916,  L.  B.  French  (who  died 
on  May  17,  1916)  was  personally  served  with 
complaint  and  summons.  On  July  28,  1915, 
at  10  a.  m.,  upon  the  failure  of  Uie  defend- 
ant to  answer,  and  the  time  within  which  to 
answer  having  expired,  the  derk  of  the 
court,  upon  the  application  of  the  plaintiff, 
entered  the  default  of  tbe  defendant,  and  on 
August  2,  1915,  entered  Judgment  in  accord- 
ance with  the  prayer  of  the  complaint  Be- 
tween the  entry  of  the  default  and  the  entry 
of  tbe  Judgment,  namely,  on  July  28,  1915, 
at  about  11  a.  m.,  the  defendant  served  and 
filed  in  the  clerk's  office  a  demurrer  and  no- 
tice of  motion  to  strike  out. 

On  March  14,  1916,  the  defendant  served 
and  filed  his  notice  of  motion  to  vacate  the 
default  and  to  set  aside  tbe  Judgment  The 
court  refused  to  vacate  tbe  default  but  did 
set  aside  tbe  Judgment  upon  tbe  ground 
that— 

"The  clerk  did'  not  have  any  Jurisdiction  on 
tbe  2d  day  of  August  1916,  to  enter  tlie  said 
judgment  because  of  die  fact  that  said  demur- 
rer and  said  motion  to  strike  out  were  on  file 
In  said  action  and  undisposed  of." 

1.  Respondent  contends  that  the  Judgment 
is  void  because  the  clerk  had  no  authority  to 
enter  it  Subdivision  1  of  section  686,  Code 
of  Civil  Procedure,  provides: 

"In  an  action  arising  upon  contract  for  the 

recovery  of  money  or  damages  only,  if  the  de- 
fendant has  been  personally  served  and  no  an- 
swer has  been  filed  witli  the  clerk  of  the  court 
within  the  time  specified  in  the  summons,  or 
such  further  time  as  may  have  been  granted,  the 
clerk,  upon  application  of  the  plaintiff,  must 
enter  tbe  default  of  the  defendant  and  imme- 
diately thereafter  enter  judgment  for  the 
amount  demanded  in  the  complaint  including 
the  costs,  against  the  defendant  or  against  one 
or  more  of  several  defendants,  in  the  cases  pro- 
vided for  in  section  four  hundred  and  four- 
teen." 


[1]  This  being  an  action  based  on  contract 
for  the  recovery  of  damages  only,  the  caaa 
comes  clearly  within  the  provisions  of  this 
subdivision.  Tbe  respondent  does  not  ques- 
tion this;  but  admitting  that  the  default 
was  entered  before  bis  demurrer  and  motion 
to  strike  out  were  filed,  be  urges  that  the 
filing  of  tbe  demurrer  and  motion  to  strike 
out  raised  a  question  of  law  for  tbe  court  to 
decide,  and  that  the  derk,  therefore,  had  no 
authority  to  enter  the  Judgment.  This  con- 
tention is  without  merit  In  tbe  matter  of 
entering  Judgment  the  clerk  had  no  discre- 
tion; but  having  entered  the  default  be  was 
boimd  under  tbe  said  subdivision  to  enter 
Judgment  "immediately  thereafter."  Tbe 
fact  that  he  did  not  enter  Judgment  "imme- 
diately thereafter"  in  no  way  prejudiced  tbe 
rights  of  tbe  plaintiff  and  conferred  no  right 
on  the  defendant  whose  default  bad  been 
regularly  entered.  Edwards  v.  Helllngs,  108 
Cal.  2Ml,  37  Pac.  218;  Beck  ▼.  Pasadena  Wa- 
ter Co.,  ISO  Cal.  60,  62  Pac.  219. 

[2]  A  defendant  against  whom  a  default  is 
entered  Is  out  of  court  and  is  not  entitled  to 
take  any  further  steps  in  the  cause  affecting 
plaintiff's  right  of  action.  Drake  v.  Duve- 
nick,  45  Cal.  466;  Ltmnun  v.  Morris,  7  Cal. 
App.  710,  95  Pac  907;  Bowers  v.  Dickerson. 
18  ObL  420;  Title  Ins.  Ca  ▼.  King.  162  CaL 
44,  120  Paa  1066;  Green  t.  Rogers,  18  Cat. 
App.  672,  123  Pac.  974.  It  follows  then  that 
the  filing  of  the  demurrer  and  tbe  motion  to 
strike  out  after  the  default  bad  been  enter- 
ed did  not  suspend  tbe  ministerial  duty  of 
the  clerk  to  enter  the  Judgment  The  derK 
was  bound  to  receive  and  file  these  plead- 
ings, although  tbey  could  have  no  legal  ef- 
fect 

W  2.  Tbe  respondent  contends  further 
that  tbe  Judgment  is  void  because  the  com- 
plaint fails  to  state  a  cause  of  action.  It 
is  well  established  that  a  Judgment  is  not 
void  if  the  court  has  Jurisdiction  of  tbe 
parties  and  of  the  subject-matter,  irrespec- 
tive of  whether  tbe  complaint  states  a  cause 
of  action  or  not  so  long  as  it  apprises  the 
defendant  of  the  nature  of  the  plaintiff's  de- 
mand. Blondeau  t.  Snyder,  95  Cal.  621,  31 
Pac.  691;  Mayo  v.  Ah  Loy,  82  Cal.  477,  91 
Am.  Dec.  696;  In  re  James,  90  Cal.  374.  83 
Pac.  1122,  87  Am.  St  Rep.  60;  Canadian, 
etc,  Co.  V.  Carllta,  etc,  Co.,  140  Cal.  672.  74 
Pac  301;  Brush  v.  Smith,  141  Cal.  466,  76 
Pac  55;  Crouch  t.  Miller,  169  Cal.  341,  146 
Pac  880;  Gillespie  v.  Fender,  180  Pac  332; 
Cal.  Casket  Co.  v.  McGinn,  10  CaL  App.  5, 
109  Pac  1077,  1079.  We  think  the  com- 
plaint herein  suffidently  states  a  cause  of 
action  to  inform  the  defendant  of  tbe  na- 
ture of  tbe  claim  against  him  and  to  give 
tbe  court  Jurisdiction  of  tbe  cause. 

[4, 1]  3.  Tbe  respondent  makes  a  further 
objection  that  no  Judgment  can  be  enter- 
ed or  reinstated  in  this  case  because  the 
plalntifrs  dalm  was  not  presented  to  the 
estate  for  allowance.    It  is  bis  position  that 
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tbe  jndgioent  taavlsK  been  set  aside,  tbe  ac- 
tion Is  stlU  pending  within  tbe  meaning  of 
section  1502  of  the  Code  of  Ciril  Procednre, 
and  that,  as  the  appellant  did  not  flie  his 
claim  against  tbe  estate,  no  judgment  can  be 
rendered  or  re-entered  in  his  favor.  The  ap- 
pellant contends,  on  tbe  other  hand,  that'  this 
Is  not  an  action  pending  at  tbe  time  of  the 
death  of  tbe  decedent,  but  that  tbe  jndgment 
bad  been  rendered  in  tbe  action  during  his 
lifetime,  and  tliat  no  claim  could  be  pre- 
sented to  tbe  estate  of  a  person  while  be 
himself  was  In  esse,  and  that  this  brings  tbe 
ease  within  tbe  provisions  of  sectlcm  1606 
of  the  Code  of  Civil  Procedure.  In  our  view, 
the  fact  that  the  Judgment  having  been  ren- 
dered in  the  lifetime  of  the  decedent  the 
case  comes  within  the  provisions  of  section 
1505.  The  Judgment  was  erroneously  vacat- 
ed and  set  aside,  and,  so  far  as  the  rights  of 
the  appellant  are  concerned,  tbe  case  stands 
as  if  it  had  never  been  disturbed ;  for  until 
the  default  is  set  aside  in  a  proper  proceed- 
ing it  is  "the  duty  of  tbe  court  Immediately 
to  render  another  Judgment  of  like  ^ect" 
Title  Ins.  Co.  v.  King,  supra. 

The  order  appealed  from  is  reversed,  with 
directions  to  the  court  to  re-enter  tbe  Judg- 
ment 

We  concur:    SHAW,  J. ;  OLNEY,  J. 


(m  Cal.  5M) 

WILLIAMS  V.  MacIX)NALD  et  al. 
(I*  A.  6076.) 

(Supreme  Court  of  California.    June  ,12,  1919.) 

1.  Jddomznt  «=3562— Bak— Merttb. 

A  judgment  to  operate  strictly  as  a  bar  to 
•  subsequent  action  must  have  gone  to  the  meiv 
iti  of  the  subsequent  action. 

2.  JuDOHERT  ^=3587  —  CoNOLHSivENssa — Is- 
sues DECiDsn— FoRH  or  Action. 

Where,  in  an  action  on  an  express  contract 
for  dental  services  defended  on  ground  that  work 
was  not  done  at  her  request  or  that  it  was  of 
any  value,  court  adjudged  that  work  was  done 
so  carelessly  as  to  be  worthless,  such  Jndgment 
was  a  bar  to  an  action  for  reasonable  value  of 
tach  services. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angdes 
County;  John  W.  Shenk,  Judge. 

Action  by  Frank  A.  Williams  against 
Annie  MacDonald  and  another.  Judgment 
for  defendant  named,  and  plaintiS  appeals. 
AfBrmed. 

J.  W.  UotSket  and  Robert  SL  Aostiii,  both 
of  Los  Angeles,  for  appellant 

Anderson  ft  Anderson  and  T.  O.  Anderson, 
all  of  Los  Angeles,  for  respondent 
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OLNBT,  J.  This  Is  an  action  to  recover 
the  reasonable  value  of  dental  services  ren- 
dered the  defendant  by  the  pialntlfF. 

Tbe  complaint  alleges  in  brief  that  tbe 
plaintiff  Is  a  licensed  and  practicing  dentist, 
that  at  the  request  of  tbe  defendant  and  up- 
on her  promise  to  pay  tbe  reascmable  value 
thereof,  he  performed  certain  dental  work 
for  her,  that  sncb  work  was  of  the  reason- 
able value  of  1550,  and  that  plaintiff  has 
not  been  paid. 

The  answer  of  tbe  defendant  denied  that 
tbe  work  was  done  at  her  request  or  that 
it  was  of  any  value.  It  also  set  up  that  tbe 
plaintiff  bad  brought  a  previous  action 
against  tbe  defendant  on  the  same  demand, 
and  that  after  trial  final  Judgment  bad  gone 
against   the  plaintiff. 

On  tbe  trial  in  this  action  the  Jndgment 
roll  in  the  former  action  between  the  par- 
ties was  introduced  in  evidence.  It  showed 
that  tbe  plaintiff  bad  commenced  an  action 
to  recover,  not  tbe  reasonable  value  of,  but 
the  agreed  price  for  the  same  dental  work, 
that  the  defendant  answered,  denying  that 
any  contract  was  made  or  that  the  work 
was  of  any  value,  that  a  trial  was  had,  and 
that  Judgment  was  rendered  in  favor  of  tbe 
defendant. 

Upon  this  showing  and  without  evidence 
other  than  the  Judgment,  the  lower  court  di- 
rected Judgment  for  the  defendant  in  the 
present  action.  From  this  Judgment  tbe 
plaintiff  appeala 

The  plaintiff  contends  that  the  first  action 
was  one  upon  a  contract  for  an  agreed  price, 
that  the  second  and  present  one  is  upon  a 
contract  for  the  reasonable  value  of  the 
work,  that  tbe  two  causes  of  action  are  not 
tbe  same,  and  that  the  Judgment  against 
the  plaintiff  in  the  first  is  not  a  bar  to  the 
maintenance  of  tbe  second.  This  is  the  plnin- 
tlff's  sole  contention. 

HI  If  the  fact  were  that  Judgment  went 
against  the  plaintiff  in  tbe  first  action  on  the 
sole  ground  that  there  was  no  contract  tor 
the  work  at  an  agreed  price,  or  even  if  the 
fact  were  that  the  Judgment  might  have  gone 
against  him  on  ttiat  ground  alone  and  the 
Jndgment  roll  did  not  sbow  the  contrary, 
it  might  well  be  that  tbe  plaintiff's  con- 
tention would  be  correct  A  Judgment  in 
order  to  operate  strictly  as  a  bar  to  a  sub- 
sequent action  must  have  gone  to  the  merits 
of  tbe  subsequent  action.  This  is  the  full 
extent  of  the  doctrine  of  such  cases  as 
Taylor  v.  Castle,  42  Cal.  367;  South  San 
Bernardino,  etc.,  Co.  v.  San  Bernardino 
Bank,  127  Cal.  246,  69  Pac  609,  and 
Helllg  V.  Parlin,  134  Cal.  90,  66  Pac. 
186,  dted  on  behalf  of  tbe  plaintiff. 
If,  for  example,  tbe  plaintiff  has  mistaken 
his  legal  remedy  or  the  proper  form  of  ac- 
tion, and  Judgment  goes  against  him  for  that 
reason,  tbe  Judgment  is  no  bar  to  a  second 
action  rightly  brought. 
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Ob  tbe  other  hand,  if  the  Jadgment  roll 
shows  that  the  Judgment  did  go  to  the. merits 
of  the  second .  action,  either  in  regard  to 
some  matter  which  the  plaintiff  must  make 
out  in  order  to  entitle  him  to  a  recovery,  or 
in  regard  to  some  affirmatlTe  defense,  which 
Is  a  defense  to  the  second  action  as  well  as 
to  the  first,  then  the  Judgment  is  a  bar. 
Toomy  V.  Hale.  100  Cal.  172,  34  Pac.  644; 
Reed  v.  Cross,  116  Cal.  473,  485,  48  Pac.  491 ; 
Green  v,  Thornton,  130  Cal.  482,  62  Pac.  760; 
Lamb  v.  Wahlenmaier,  144  Cal.  91,  77  Pac. 
765,  103  Am.  8t  Hep.  66 ;  Koehler  T.  Holt,  \ 
etc.,  Co.,  146  Cal.  336,  80  Pac.  73;  Estate 
of  Harrington,  147  CaL  124,  81  Pac.  546,  109 
Am.  St  Rep.  lia 

[2}  In  the  present  case  the  Judgment  roll 
In  the  first  action  shows  that  a  defense, 
good  as  to  the  second  action  as  well  as  to 
the  first,  was  presented  by  the  pleadings  in 
both  actions,  passed  upon  by  the  court  In 
the  first,  and  there  determined  in  favor  of 
the  defendant  and  against  tbe  plaintiff.  In 
response  to  a  defense  specially  pleaded,  the 
court  found  that  the  plaintiff's  work  had 
been  done  in  so  careless  and  negligent  a  man- 
ner as  to  be  worthless  to  her.  This  fact,  if 
true,  was  a  good  defense,  not  only  to  the 
first,  but  to  the  second  action,  nnd  its  truth 
having  been  established  as  a  finality  between 
the  parties,  the  Judgment  so  establishing  it 
Is  a  bnr  to  the  second  action,  or,  possibly 
patting  it  more  accurately,  although  the 
difference  Is  here  immaterial,  is  a  final  and 
conclusive  defense  to  the  second  action. 

PlaintlfTs  counsel  in  support  of  his  po- 
sition quotes  the  following  from  Pbelan  v., 
Qulnn,  130  Cal.  374,  378,  62  Pac.  623.  624: 

"Respondent  correctly  states  tbe  rule  thot  in 
order  to  constitate  matter  res  judicata  there 
must  be  certain  enumerated  cxistiDK  identities. 
Mr.  Freeman  is  cited  to  the  effect  that  a  judg- 
ment is  conclusive  only  upon  the  issues  tendered 
by  the  plaintiff's  complaint.  Freeman  on  Judg- 
ments (4th  Ed.)  $  249;  2  Black  on  Judgments, 
S$  731-733;  Lillis  v.  Emiffrant  Ditch  Co.,  95 
Cal.  558  [30  Pac.  IIOSI ;  Cromwell  v.  County 
of  Sacramento,  94  V.  S.  353  [24  L.  Ed.  1951. 
The  test  is  also  claimed  to  bo:  'Would  the  same 
evidence  support  and  establish  both  the  present 
and  former  action?'  If  so.  it  is  conceded  tbe 
former  recovery  would  be  a  bar ;  if  otherwise,  it 
does  not  stand  in  tbe  way  of  the  second  action 
(citing  Freeman  on  Judgments,  §  259 ;  2  Black 
on  Judgments,  (  726 ;  Taylor  v.  Castle,  42  Cal. 
867)." 

In  Pbelan  v.  Quinn  the  cause  of  action  In- 
volved in  the  second  action  was  very  clearly 
the  same  as  that  involved  in  tbe  first,  and 


the  ooort  80  hdd.  The  decision  ItseU,  there- 
fore, does  not  immediately  touch  the  point 
hera  It  may  be  worth  while,  however,  to 
discuss  briefly  the  two  references  to  Free- 
man.   It  Is  said: 

"Mr.  Freeman  is  cited  to  the  effect  that  a 
Judgment  is  conclusive  only  npon  the  Issues  ton* 
dered  by  the  complaint." 

But  this  Is  not  what  Mr.  Freeman  said. 
He  was  discussing  the  question  as  to  when 
an  iasue  is  deemed  to  be  concluded  by  a  Judg- 
ment, even  though  such  issue  was  not  ac- 
tually made  in  tbe  first  action.  His  lan- 
guage Is  (section  249): 

"Tbe  general  expression,  often  found  in  tbe 
reports,  that  a  judgment  is  conclusive  of  every 
matter  which  the  parties  might  have  litigated  in 
the  action  is  misleading.  What  is  really  meant 
by  this  expression  is  that  a  judgment  is  conclu- 
sive upon  the  issues  tendered  by  the  plaintiff's 
complaint." 

This  language  has  no  reference  to  the 
case  of  an  Issue  tendered  by  the  answer  as. 
distinguished  from  the  complaint  That  Mr. 
Freeman  lias  no  such  distinction  In  mind  is 
evident  from  his  language  a  few  sentences 
later  when  in  summing  up  his  discussion  he 
says: 

"VeiVlim-  party  can  decline  to  meet  an  issue 
tendered  by  the  other,  and  then  maintain  tliat 
it  has  not  become  res  judicata." 

As  to  the  test,  "Would  tbe  same  evid«ioe 
support  and  establish  both  the  present  and 
the  former  action?"  It  Is  necessary  only  to 
point  out  that  the  issue  here  adjudicated 
was  one  tendered  by  the  answer  by  way  of 
defense,  and  not  one  tendered  by  the  com- 
plaint. Such  defense  would  be  supported 
and  established  by  exactly  the  same  evidence 
both  In  the  present  and  In  the  fo^^ner  action. 
The  test  is  one  wbich  in  principle  Is  as  ap- 
plicable to  an  affirmative  defense  as  to  the 
issues  tendered  by  the  complaint  It  was 
certainly  very  far  from  Mr.  Freeman's  in- 
tention to  say  that  an  affirmative  defense 
once  litigated  and  determined  between  the 
parties  is  not  conclusive  between  them,  and 
yet  this  Is  necessary  If  the  language  referred 
to  is  to  be  taken  as  supporting  the  plaintilTs 
position. 

Judgment  affirmed. 

We  concur:  ANQELLOTTI,  a  J.; 
SHAW,  J.;  LENNON,  J.;  LAWU)B,  J.; 
WILBUR,  J.;  MELVIN,  J. 
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WERINGER  ▼,  BUTLEDGB.     (L.  A.  4650.) 

(Supreme  Court  of  California.    Jnue  14,  1919.) 

1.  Tbiai.  «:»253(3)  —  InemucnoNS— Aobeed 

BOUNDABT   LJNK. 

iDstructiona,  in  an  ejectment  suit,  relative 
to  an  agreed  boondary,  which  failed  to  contain 
the  necessary  element  that  there  must  be  un- 
certainty aa  to  the  tme  line  before  cotermi- 
nous owners  can  agree  upon  a  boandary,  held 
erroneous. 

2.  Nbv  Tbiai,  «=>71—Gbot7ni>»— Power  op 
tuai.  cottbt. 

It  is  the  doty  of  the  trial  Judge  to  grant 
a  new  trial  whenever  he  is  not  satisfied  with 
the  verdict  if  tried  by  a  jury,  or  with  the  find- 
ings if  tried  by  the  court,  and  he  is  not  bound 
by  the  rule  of  conflicting  evidence. 


Department  I. 

Appeal  from  Superior  Court,  Kern  County; 
Howard  A.  Pealra,  Judge. 

Ejectment  by  Joseph  Weringer  against  F. 
A.  Butledge.  Judgment  for  defendant  on  a 
▼erdlct,  a  new  trial  was  granted,  and  defend- 
ant appeals.    Order  affirmed. 

Thomas  Scott,  of  Bakerafield,  for  appel- 
lant. 

Kaye  ft  Siemon,  Alfred  Slemon,  and  W.  W. 
Kaye,  all  of  Bakerslleld  (Uenry  Uarmeling, 
of  Bakersfleld,  of  counsel),  for  respondent 


LAWIiOS,  J.  This  is  an  action  in  eject- 
ment brought  by  the  plaintifC  against  the  de- 
fendant in  which  the  controversy  was  over 
a  disputed  boundary  line.  The  case  was  tried 
by  Jury,  a  verdict  rendered  in  favor  of  de- 
fendant, and  Judgment  entered  accordingly. 
Thereafter  the  plaintiff  moved  for  a  new 
trial,  wbidi  was  granted,  and  the  defendant 
appeals. 

The  defoidant  answered  plaintiff's  com- 
plaint, denying  the  allegations  thereof,  and 
for  further  defense  alleged  that  the  predeces- 
sor .in  title  of  plaintiS,  and  the  defendant, 
being  coterminous  owners,  agreed  upon  a 
boandary  between  their  adjoining  lands.  In 
bis  croB»«omplaint  the  defendant  alleged  that 
he  and  his  predecessors  in  interest  had  been 
in  the  actual,  exclusive,  antl  adverse  posses- 
sion of  the  land  in  question  for  more  than 
five  years  prior  to  the  commencement  of  the 
action,  and  that  they  had  paid  all  taxes 
thereon. 

Mary  A.  Rntledge  conveyed  by  deed  to  Eu- 
genia M.  Hooper,  on  May  30,  1893,  a  tract  of 
land,  bdng  a  portion  of  the  land  now  In  dis- 
pute, upon  the  southern  boundary  of  which 
there  was  constructed  oy  Eugenia  M.  Hooper 
a  wooden  building  32  feet  long  by  22  feet 
wide,  wherein  has  been  conducted  ever  since 
a  general  store;  a  portion  thereof  being  used 
for  many  years  as  a  United  States  post  office. 
During  1893  a  well  was  sunk  to  obtain  water 
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for  domestic  purposes,  the  well  from  fhat 
time  having  been  in  continual  use.  The  de- 
fendant testified  that  in  1895  or  1896  he  went 
into  possession  of  the  land  and  continued  in 
possession  until  the  commencement  of  this 
action.  The  deed  conveying  the  land  from 
Eugenia  M.  Hooper  to  the  defendant  bears 
date  of  February  7,  1893. 

Tbe  plaintiff  alleges  that  the  disputed 
boundary  line  runs  about  1  foot  and  3  Inches 
north  of  the  northeast  corner  of  the  store, 
directly  east  and  west,  which  puts  the  store 
and  well  upon  the  strip  of  land  in  contro- 
versy. The  defendant  alleges  that  the  true 
line  runs  several  feet  south  of  the  store,  and 
that  the  disputed  line  was  established  by  him 
and  his  coterminous  owner  approximately 
38  feet  from  where  plaintiff  claims  it  runs, 
and  that  this  was  done  in  1896  or  1897. 

A  general  verdict  was  rendered  in  favor 
of  the  defendant  that  he  was  the  owner  In 
fee  simple  of  the  land  In  question.  A  special 
verdict  was  also  rendered  by  which  the  jury 
found  that  the  defendant  had  agreed  upon  a 
boundary  with  the  predecessor  in  interest  of 
plaintiff,  one  Joseph  Julian,  and  that  the 
parties  fixed  their  boundary  line  at  a  point 
88  feet  south  of  the  line  between  sections 
8  and  34  established  by  the  government  sur- 
vey. 

In  ordering  a  new  trial  the  court  did  not 
state  the  grounds  on  which  the  motion  was 
granted.  However,  the  notice  of  intention  to 
move  for  a  new  trial,  and  the  exceptions  in 
the  bill  of  exceptions,  show  that  the  motion 
was  made  on  the  grounds  of  errors  of  law 
occurring  at  the  trial  and  insufficiency  of 
the  evidmce. 

1.  The  plalntifl  has  reserved  some  St6  ex- 
ceptions as  to  the  admissibility  of  certain 
evidence.  We  have  carefully  examined  the 
record  touching  these  exceptions  and  find  that 
they  are  without 'merit  No  useful  purpose 
would  be  served  by  specifically  mentioning  or 
discussing  any  of  them. 

[1]  2.  Exceptions  27,  28,  and  28  are  ad- 
dressed to  instructions  1,  2,  and  8.  Xbe 
plaintiff  contends  the  jury  was  told,  in  effect, 
that  a  mere  agreement  was  all  that  was  nec- 
essary to  make  the  transaction  valid,  and 
that  the  requirement  of  uncertainty  as  to 
the  true  boundary  as  a  basis  for  such  an 
agreement  was  omitted.  It  was  said  in  Clapp 
V.  ChurchlU,  164  Cal.  741,  130  Pac.  1061: 

"The  doctrine  of  an  agreed  boundary  line 
and  its  binding  effects  upon  the  coterminouq 
owners  rests  fundamentally  upon  the  fact  that 
there  is,  or  is  believed  by  all  parties  to  be,  an 
uncertainty  as  to  the  location  of  the  true  line." 


The  instructions  in  question  do  not  con- 
tain the  necessary  element  fhat  there  must 
be  uncertainty  as  to  the  location  of  the  true 
line  before  the  coterminous  owners  can  agree 
upon  a  boundary.  This  omission  rendered 
the  instructions  erroneous,  and  it  will  serve 
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no  useful  porpose  to  tondi  upon  .the  other 
objections  to  them. 

8.  The  plaintiff  claims  that  the  eridence 
is  Insufficient  to  sapport  the  verdict.  He  con- 
tends that  the  defendant  knew  that  the  line 
he  claims  to  have  agreed  npon  with  Julian 
was  not  the  true  one,  that  the  true  line  was 
luiown  to  the  defendant,  and  that  the  record 
shows  there  was  no  uncertainty  In  relation 
to  the  true  line.  Hie  pleadings  of  the  de- 
fendant show  that  the  agreement  fixing  the 
boundary  was  based  upon  and  made  with 
reference  to  the  line  as  established  by  the 
government  survey.  As  to  the  uncertainty 
of  the  true  line,  the  county  surveyor,  a  wit- 
ness on  behalf  of  the  plaintiff,  testified: 

"Many  of  the  monuments  that  were  necessary 
to  run  accnrate  lines  and  malte  an  accurate  sur- 
vey coacerning  the  lao'l  in  question  have  been 
obliterated  or  destroyed.  I  do  not  thinlc  t)^t 
any  one  can  tell  within  2&  or  80  feet  where 
the  dividing  line  really  la  between  the  lands 
in  dispute." 

[2]  In  Condee  v.  Oyger,  126  Oal.  646,  69 
Pac.  26,  it  was  said: 

"It  is  the  duty  of  the  judge  of  the  trial  court 
to  grant  the  new  trial  wheneier  he  is  not  sat- 
is&cd  with  the  verdict,  if  trie>l  by  a  jury,  or 
with  the  findings,  if  tried  by  the  court;  •  •  • 
and  he  is  not  bound  by  the  rule  as  to  conflicting 
evidence  as  is  this  court." 

See,  also,  Churchill  ▼.  Flountoy,  127  Cal. 
355,  69  Pac.  791;  Byxbee  v.  Dewey,  128  Cal. 
322,  60  Pac.  847;  Green  v.  Soule,  145  Cal. 
96,  78  Pac.  337;  Estate  of  Motz,  130  CaL  560, 
69  Paa  294;  and  Shilling  v.  Dodge,  22  CaL 
App.  617,  135  Pac.  299. 

The  evidence  as  to  the  boundary  lines  was 
in  sharp  confiict,  and  in  the  face  of  this  con- 
flict we  may  assume,  in  the  absence  of  any 
specified  ground  for  the  order  granting  a 
new  trial,  that  in  weighing  the  evidence  the 
court  was  not  satisfied  with  the  verdict  of  the 
Jury.  The  order  must  stand.  Hitchcock  v. 
Kooney,  171  CaL  286,  162  Pac.  913. 

Order  affirmed. 

I  concur:  OLNBT,  J. 

SHAW,  J.  I  concur  in  the  opinion  of  Jus- 
tice LAWLOR  and  in  the  Judgment  of  affirm- 
ance. Bnt  the  Instructions  numbered  1,  2, 
and  8  would  not  be  full  or  complete  with  the 
addition  of  the  single  statement  that  the 
parties  must  be  uncertain  as  to  the  location 
of  the  true  line  at  the  time  they  agree  upon 
a  line  between  the  lands  occupied  by  them, 
respectively.  The  Instructions  lacked  other 
elements  essential  to  such  a  fixing  of  the 
boimdary  and  to  the  proper  Information  of 
the  Jury.  There  should  be  no  difficulty  In 
framing  a  correct  and  full  Instruction  on 
the  subject  The  law  has  been  the  sub- 
ject of  many   decisions  and   will   be  found 


fully  stated  in  Schwab  ▼.  Donovan,  165  CaL 
363.  132  Pac.  447;  Price  v.  De  Beyes,  161 
Cal.  486,  119  Pac.  893;  Loustalot  ▼.  McEeeL 
167  CaL  641,  108  Pac,  707;  Lewis  v.  Ogram, 
149  CaL  508,  87  Pac.  60,  10  Lt  B.  A.  (N.  S.) 
610,  117  Am.  St.  Bep.  151;  Toung  T.  Blake- 
man,  153  CaL  481,  95  Pac  888 ;  and  Grants 
Pass,  etc.,  Co.  v.  Brown,  168  CaL  459,  143 
Paa  764. 

(180  Cal.  561) 

WILLARD  et  al.  v.  VALLEY  GAS  ft  FUEL 
CO.    (L.  A.  4901.) 

(Supreme  Court  of  California.    June  13,  1919.) 

1.  Gas  «=920(2)— Explosion  and  Fibb— Coir* 

TBIBUTOBT  NXOUaENCK — E^VIDENCX. 

Evidence  that  the  owner  of  a  house,  in  the 
face  of  warnings  of  danger  from  fire,  insisted 
on  having  the  gas  drip  pipe  placed  in  the  base- 
ment instead  of  outside,  did  not  compel  a  find- 
ing that  he  was  guilty  of  negligence  contribut- 
ing to  destruction  of  his  house  from  an  explo- 
sion and  fire  when  the  drip  pipe  was  being 
cleaned. 

2.  Gab  «=»20(2)— Bxplobioh— Pbesumptiow— 
evidknck. 

In  an  action  against  a  gas  company  for  the 
destruction  of  a  residence  by  fire  from  a  gas 
explosion  when  a  drip  pipe  in  the  basement  was 
being  cleaned,  evidence  held  to  justify  finding 
that  the  presumption  of  the  gas  company's  neg- 
ligence through  its  employe  from  the  happening 
of  the  accident  stood  nnrebutted  and  unbalanced. 

8.  BviDENCR  «s»577  —  Tebtimont  oh  Fibst 
Tbiaii— Absencb  or  Witness. 
Plaintiff's  absence  from  the  state  and  tempo- 
rary residence  in  another  state  In  search  of 
health  was  sufficient  ground  for  admitting  in 
evidence  on  second  trial  her  testimony  given  at 
the  first  triaL 

4.  EviDKNCK  «=9l71,  682(1)— Secondabt  Bvi- 

DENCB— BXTBIAIy— MbMOBANDUK. 

Where  a  memorandum  of  persona]  property, 
whose  loss  was  sued  for,  made  by  plaintiff,  and 
used  by  her  when  giving  testimony  on  the  first 
trial  of  ease,  was  incorporated  in  the  record  of 
her  testimony  on  first  triaL  not  as  an  independ- 
ent document,  but  as  part  of  her  testimony,  it 
was  properly  introduced  on  second  trial  despite 
the  objection  that  plaintiffs  were  permitted  to 
use  secondary  documentary  evidence  without 
showing  loss  or  destruction  of  the  originaL 

6.  BVIDENtJB    «S>474(19)— OiPIKION— Yalus— 

PxBsoN  Not  Ownxb. 
The  husband  of  a  wife,  whose  house  .and 
goods  were  destroyed  by  a  gas  explosion  and 
fire,  being  qualified  to  testify  as  to  the  value  of 
the  goods  destroyed,  was  a  competent  witness 
in  that  behalf  though  be  was  not  the  owner  of 
the  goods. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  Mary  E.  Wlllard  and  the  Lon- 
don Assurance  Corporation  against  the  Val- 
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\kj  Gas  &  Fuel  Company.    From  judgment 
tor  plaiotiffs,  defendant  appeals.    Affirmed. 

Porter  k  Sntton,  of  Los  Angeles,  for  ap- 
pelant. 

Waterman  ft  Green,  Denis  &  Loewentbal, 
and  Jesse  F.  Waterman,  all  of  Los  Angeles, 
for  respondents. 

LENNON,  J.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  tbe  plaintiffs  in  an 
action  instituted  to  recover  damages  for  the 
destruction  of  a  dwelling  bouse  by  a  fire  al- 
leged to  bave  been  caused  by  tbe  negligence 
of  tbe  defendant. 

Tbe  gas  meter  in  tbe  plaintiff  WUlard's 
house  was  below  the  level  of  tbe  defendant's 
street  mains.  Wafer  and  naphthalene  crys- 
tals accumulate  at  low  points  In  gas  mains 
and  are  collected  in  drip  pipes  which  are 
cleaned  as  occasion  demands.  Such  a  pipe 
was  installed  in  a  basement  room  of  the 
Wlllard  home.  In  this  room  there  was  also 
a  gas  plate  for  laundry  purposes  and  a  Rnud 
water  beater.  It  became  necessary  to  dean 
the  drip  pipe.  This  tbe  defendant's  work- 
man, one  Mills,  undertook  to  do.  Tbe  fire 
In  question  followed  an  explosion  which  oc- 
curred while  Mills  was  occupied  with  his 
work  and  alone  tn  the  basement.  The  house 
and  its  contents  were  destroyed  in  the  en- 
suing conflagration.  Plaintiff's  damage  was 
found  and  fixed  by  the  trial  court,  sitting 
without  a  Jury,  in  tbe  sum  of  $13,000—  $6,- 
600  for  tbe  house  and  $6,500  for  tbe  person- 
al property  contained  therein. 

The  two  contentions  of  the  appellant  are: 
(1)  That  the  finding  of  negligence  Is  not 
supported  by  the  evidence;  and  (2)  that  tbe 
finding  as  to  the  value  of  the  personalty  de- 
stroyed rests  in  part  upon  Incompetent  evi- 
dence and  erroneous  computations. 

[1]  Plaintiffs'  case  was  presented  and  rest- 
ed practically  upon  proof  of  the  happening 
of  the  explosion  and  the  presumption  of  neg- 
ligence arising  therefrom  as  a  matter  of 
law.  In  an  endeavor  to  meet  and  balance 
this  presumption,  the  defendant  relied  on 
the  testimony  of  Mills  and  the  claimed  con- 
tributory negligence  of  tbe  plaintiff  Wlllard 
In  insisting  that  the  drip  pipe  should  be  lo- 
cated in  the  basement  of  the  house  rather 
than  out  of  doors,  despite  tbe  warning  of 
the  defendant  that  such  a  location  of  the 
drip  pipe  was  fraught  with  danger.  Re- 
sponsive to  tbe  defense  of  contributory  negli- 
gence, the  defoidant  introduced  evidence 
tending  to  show  that  the  plaintiff  Wlllard 
had  been  warned  of  the  danger  of  fire  as  a 
result  of  cleansing  a  drip  pipe  so  located, 
but  bad  nevertheless  insisted  upon  having 
the  pipe  placed  in  the  basement  rather  than 
out  of  doors.  But  even  so,  the  court  was  not 
compelled  to  find  therefrom  that  the  plain- 
tiff was  guilty  of  contributory  negligence. 
*niiere  was  nb  evidence  that  there  was  any 
Inherent  danger  of  explosion  of  gas  due  to 
1&2P.-S 


the.  placing  of  these  appliances  Indoors." 
Wlllard  V.  Valley  Gas  ft  Fuel  Co.,  171  Cal. 
9,  13,  151  Pac.  286,  288.  And,  moreover,  it 
appears  from  the  testimony  of  Mills  that 
tbe  entire  gas  supply  of  the  house  could  be 
^cut  off  by  closing  a  stopcock  in  the  service 
I  pipe  thereby  obviating  all  possible  danger 
j  of  fire  in  the  course  of  cleaning  the  drip 
pipe.  It  was  also  made  to  appear  In  evi- 
dence that,  when  ordinary  care  was  used  to 
ke^  flames  away  from  the  vicinity  of  the 
drip  pipe,  there  was  so  little  danger  of 
fire  that  the  gas  was  often  left  on  when  the 
pipe  was  being  cleaned  In  order  that  the 
gas  pressure  might  assist  in  eliminating  the 
naphthalene  crystals.  It  was  also  shown  In 
evidence  that  tbe  drip  pipe  in  the  house  in 
question  had  been  cleaned  on  numerous  oc- 
casions without  accident. 

[2]  Coming  now  to  a  consld^ation  of  tbe 
issue,  evidence,  and  finding  of  the  defend- 
ant's negligence,  we  find  from  the  testimony 
of  Mills  that  it  is  fairly  Inferrable  that  be 
deliberately  assumed  the  risk  of  leaving  op- 
en the  stopcock  in  the  service  pipe  while 
cleaning  the  drip.  He  was  bound,  therefore, 
to  use  care  commensurate  with  tbe  risk  as- 
sumed. Nevertheless,  he  opened  the  drip 
while  there  was  a  flame  burning  in  tbe  room, 
that  is  to  say  the  pilot  light  of  the  Ruud 
heater,  which  stood  about  six  feet  from  the 
drip  pipe.  He  bad  no  means  of  knowing 
whether  the  obstruction  in  tbe  drip  was 
caused  by  water  which  might  speedily  run 
out  and  be  followed  by  a  flow  of  gas,  or 
whether  it  was  caused  by  crystals  through 
whose  interstices  considerable  gas  might,  as 
the  evidence  shows,  escape  into  the  room. 
Surely  this  was  not  tbe  act  of  a  careful 
workman.  As  it  tiimed  out,  there  was  about 
half  a  teacup  of  water  in  the  drip  pipe.  Tbe 
main  obstruction,  however,  was  caused  by 
the  naphthalene  crystals.  When  Mills  dis- 
covered this  condition  of  the  pipe,  he  replac- 
ed, so  he  testified,  the  plug  loosely  and  pro- 
ceeded to  examine  the  room  for  fiames.  He 
turned  off  the  pilot  light  in  the  Ruud  heater, 
and  then  opened  the  lower  doors  of  the  beat- 
er to  make  sure  it  was  out  There  is  some 
evidence  to  the  effect  that  a  Ruud  heater 
gathers  soot  about  the  pilot  light  and  around 
the  hot  water  coils  in  which  a  spark  might 
remain  alight  for  several  moments  after  the 
gas  was  turned  off.  In  spite  of  this  fact. 
Mills  neither  examined  the  coils  nor  waited 
for  so  much  as  a  moment  before  proceeding 
to  clean  the  drip.  He  immediately  unplug- 
ged the  pipe  and  began  bitting  it  tn  an  en- 
deavor to  jar  loose  the  crystals.  There  was 
at  once  a  terrific  explosion  from  the  direc- 
tion of  the  beater  and  the  fiames  therefrom 
started  and  spread  the  conflagration  from 
which  the  damage  complained  of  arose. 
Clearly,  in  the  presence  of  this  evidence,  It 
cannot  be  fairly  said  that  the  trial  court 
was  not  justified  in  finding  that  the  pre- 
sumption of  negligence  from  the  happening 
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of  the  accident  stood  tmrebatted  and  unbal- 
anced. 

The  finding  that  the  value  of  the  personal 
property  destroyed  by  the  fire  was  the  sum 
of  $6,600  does  rest  in  part  upon  an  errone- 
ous computation.  The  plaintiff  admits  that 
a  reduction  of  $82.50  should  be  made,  but 
the  calculation  upon  wbicb  this  admission  is 
based  shows  a  mistake  in  addition  and  sub- 
traction which  calls  for  a  further  and  addi- 
tional redaction  in  the  sum  of  $87JS0. 

Three  of  the  rulings  of  the  trial  court  are 
assigned  as  error:  (1)  Recelring  in  evidence 
the  testimony  of  the  plaintiff  MIrs.  Wlllard 
given  at  a  former  trial;  (2)  permitting  in 
evidence  the  reporter's  transcript  of  the  evl> 
dence  taken  at  the  former  trial  of  the  case, 
which  embodied  a  memorandum  made  by  Mrs. 
Wlllard  of  the  articles  of  personal  property 
destroyed  in  the  house;  and  (3)  admitting  in 
evidence  the  testimony  of  Mr.  Wlllard,  giv- 
en at  a  former  trial,  concerning  values, 
against  the  objection  that  he  was  not  quali- 
fied to  express  an  opinion  thereon. 

[S]  It  was  shown  at  the  trial  that  Mrs. 
Wlllard  was  then  absent  from  the  state  of 
California  and  was  temporarily  residing  in 
the  state  of  Arizona,  where  it  appears  that 
she  had  gone  in  search  of  health.  Her  ab- 
sence from  the  state  was  a  sufficient  ground 
for  admitting  in  evidence  her  testimony  giv- 
en at  the  first  trial  of  the  case.  Code  Civ. 
Proc.  {  1870,  subd.  8;  Hicks  v.  Lovdl,  64 
Cal.  14,  27  Pac.  942,  49  Am.  Hep.  679;  Ben- 
son V.  Sbotwell,  103  Cal.  163,  168,  37  Pac. 
147.  See,  also,  Meyer  v.  Roth,  51  Cal.  682; 
Butcher  v.  Vaca  Valley  B.  B.  Co.,  66  Cal. 
698. 

[4]  The  reporter's  transcript  which  con- 
tained the  memorandum  Of  the  lost  personal 
property  made  by  Mrs.  Wlllard,  and  which 
was  used  by  her  when  giving  her  testimony 
at  the  first  trial  of  the  case,  was  properly 
received  in  evidence  upon  the  trial  herein. 
This  memorandum  was  not  used  by  the  wit- 
ness merely  for  the  purpose  of  refreshing 
her  memory.  The  transcript  of  the  testi- 
mony of  the  witness  given  at  the  first  trial 
shows  that  this  memorandum  was  in  effect 
stipulated  to  be  the  testimony  of  Mrs.  Wll- 
lard; that  is  to  say,  upon  the  first  trial,  it 
was,  in  effect,  stipulated  as  a  matter  of 
convenience  and  for  the  purpose  of  saving 
time,  that  Mrs.  WUlard  would  testify  that 
every  item  in  it  was  true  and  correct,  and 
that  connsel  for  defendant  might  thereui>on 
cross-examine  her  concerning  the  same.    The 


memorandum  was  then,  it  appears.  Incorpo- 
rated in  the  record  of  the  testimony  of  the 
witness  upon  the  first  trial,  not  as  an  inde- 
pendent document,  but  as  part  and  parcel  of 
the  witness'  testimony.  This  being  so,  there 
is  obviously  no  merit  in  the  objection  that 
the  plaintiffs  were  permitted  the  use  of  sec- 
ondary documentary  evidence  without  first 
showing  the  loss  or  destruction  of  the  orig- 
inal. 

[5]  No  question  Is  presented  as  to  the  ad- 
missibility of  the  transcript  of  the  testi- 
mony of  Mr.  Wlllard  given  at  the  former 
trial,  but  it  is  insisted  here,  as  It  was  spe- 
dflcally  objected  in  the  lower  court,  that  his 
opinion  as  to  values  was  permitted  at  the 
first  trial  solely  upon  the  theory  that  be 
was  the  owner  of  the  property,  and  that,  in- 
asmuch as  it  was  conceded  upon  the  second 
trial  that  he  was  not  in  fact  the  owner  of 
the  property,  no  foundation  was  laid  for  his 
opinion.  Aside  from  all  question  of  owner- 
ship, there  Is  sufiiclent  evidence  in  the  tran- 
script consistihg  of  the  testimony  of  Mr. 
Wlllard,  adduced  by  preliminary  questions, 
to  show  in  effect  and  substance  that  he  had 
an  intimate  and  adequate  knowledge  of  the 
character  of  the  contents  of  the  house,  a 
knowledge  gained  by  association  with  and 
observation  of  the  various  articles  of  per- 
sonal property  contained  therein.  It  Is  evi- 
dent that  his  opinion  as  to  the  value  of  these 
articles  was  based,  in  part  at  least,  upon 
sucb  observation  and  knowledge.  The  rule 
Is  that — 

"The  knowledge  of  values  in  most  cases  does 
not  depend  upon  professional  or  other  skill; 
and  witnesses,  without  having  any  special  ex- 
perience or  training  as  would  entitle  them  to 
be  called  experts,  may  yet  hare  gained  such  a 
knowledge  of  the  •  •  •  subject  under  inquiry 
as  to  aid  the  court  *  *  *  In  arriving  at  a 
conclusion.  •  •  •  Practically,  the  chief  qual- 
ification is  that  the  witness  should  have  an  in- 
telligent idea  of  the  value,  founded  on  reliable 
observation,  and  capable  of  being  conveyed  by 
him  in  the  form  of  an  estimate  and  its  basis  to 
the  conrt."  2  Jones  on  Evidence,  Blue  Book, 
S363. 

Measured  by  this  rule,  the  objection  as  to 
the  admissibility  of  Mr.  WiUard's  testimony 
was  correctly  overruled. 

The  judgment  appealed  from  la  modified 
by  deducting  therefrom  the  sum  of  $170  er- 
roneously included  therein,  and,  as  thus 
modified,  the  judgment  will  stand  affirmed. 

We  concur:    WnUBUR,  X;    MBLVIN,  J. 
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OOBAN  ACCIDENT  &  GUARANTEE  COR- 
PORATION,   Idmlted.     T.     INDUSTRIAL 
AOOIDBNT  COMMISSION  at  aL 
(S.  F.  8888.) 

(Sopreme  Court  of  CaUfornU.     May  20,  1019. 
Rehearing  Denied  June  19,  1919.) 

1.  Masteb  and  SxBVAin-  €=»41&— Wobkukn'b 
CovPENSATioir  Act  — Pbocxedinqs— Hkab- 
raa-^BOPEiTiNo  Cabe. 

A  caae  under  die  Workmen's  Compensa- 
tion Act,  heard  before  a  referee  without  notice 
to  die  insurance  carrier  and  without  its  being 
represented  or  given  an  opportunity  for  cross- 
examinadon,  and  introduction  of  testimony, 
ibould  be  reopened  unless  there  is  no  posnbU- 
ity  ol  changing  the  result.  . 

2.  MAarcB  and  Sxbvant  4=»375(1)  —  Wokk- 
MXR'a  GoMPKRSATzon  Act— IirJTTBixa  Abm- 
uta  m  "CouBSK  of  Emplotkent." 

An  employ^  of  a  company,  injured  in  at- 
tempting to  prevent  a  child  from  being  run  over 
on  its  preoiises  by  an  automobile  driven  by 
an  officer  who  was  there  on  the  company's 
business,  was  injured  in  the  "course  of  his  em- 
ployment," witliin  the  Workmen's  Compensa- 
tion Act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  FMrst  and  Second  Series,  Course 
of  Employment.] 

3.  Mastkb  and  Sxbvaict  ^=>416— Workmen 'a 
CoMPxnsATioN  Act  —  Reoperinq  Case— 
Deposition— Lack  or  Counteb  Evidence. 

An  insurance  carrier,  which  had  received 
no  notice  o^  and  was  not  represented  at,  the 
hearing  is  not  endded  to  a  reopening  of  the 
case  on  the  ground  that  a  deposition  introduced 
at  die  hearing  was  inadmissible  as  hearsay, 
where  it  did  not  offer  to  rebut  the  matters  con- 
tained in  the  deposition. 

4.  Master  and  Sebvant  €=3404— Wobiocsn's 

CkUCPENBATION  ACT— PbOCEEDINOB— DePOSI- 
nOH— AOUISSIBIUTT. 

The  deposition  of  a  physician  as  to  a  serv- 
ant's injuries  for  wliich  compensation  is  sought, 
slthougb  hearsay,  as  to  the  employer  and  the 
insurance  carrier  who  were  not  parties  to  the 
proceeding  in  which  the  deposition  was  taken, 
is  admissible  imder  Workmen's  Compensation 
Act  1917,  I  60,  subd.  a,  providing  tliat  no 
award  shall  be  invalidated  because  of  admis- 
sion of  evidence  inadmissible  under,  common- 
Isw  or  statutory  rules. 

In  Bank. 

Proceedings  by  O.  N.  Nelson  against  the 
Sibley  Grading  &  Teaming  Company,  em- 
ployer. The  Industrial  Accident  Commission 
awarded  compeusati<m.  and  the  Ocean  Acci- 
dent &  Guarantee  Corporation,  Limited,  In- 
surance carrier,  petitioned  for  a  writ  of  re- 
Tlew.    Writ  denied. 

Redman  &  Alexander,  of  San  Francisco, 
for  petitioner. 
Christopher  M.  Bradley,  of  San  Fransciso, 


for  respondent  Indnstrlal  Accident  OonOnls*' 
sion. 

Robinson  ft  Brown,  of  San  Franidsco,  tor 
respondent  Nelson. 

OLNET,  3.  Tbls  is  a  bearing  upon  an 
order  directed  to  the  Industrial  Accident 
Commission  and  the  respondent  Nelson,  re- 
quiring them  to  shovr  cause  why  a  writ  of 
review  should  not  be  Issued  annulling  an 
order  of  the  Commission  awarding  compensa- 
tion to  Nelson  for  injuries  sustained  by  him 
in  the  employ  of  a  corporation  known  as  the 
Sibley  Grading  &  Teaming  Company.  Th6 
petitioner  for  the  writ,  the  Ocean  Accident 
&  Guarantee  Corporation,  Is  the  insurance 
carrier  for  the  Sibley  Company,  the  employer. 

Hie  essence  of  the  complaint  of  the  peti- 
tioner, both  as  set  forth  in  Its  petition,  and  as 
presented  in  argument  at  the  bearing,  is: 
First,  that  a  referee  of  the  commission  held 
a  hearing  without  notice  to  the  petitioner, 
and  without  its  being  represented,  at  which 
hearing  testimony  dlrectiy  controverting  the 
contention  of  the  petitioner  was  presented 
without  any  opportunity  for  cross-examina- 
tion, and  that  the  commission  subsequently 
refused  to  reopen  the  case  to  permit  of  such 
cross-examination  and  the  introduction  of 
counter  testimony;  and,  second,  that  a  por- 
tion of  a  deposition  taken  in  an  action  to 
which  ndther  the  petitioner  nor  the  Sibley 
Company  was  a  party  was  admitted  in  evi- 
dence before  the  commission. 

[1]  The  return  of  the  commission  to  the 
order  to  show  cause  discloses  a  case  where 
in  all  fairness,  to  say  the  least,  the  bearing 
should  not  have  been  proceeded  with  by  the 
referee  in  the  absence  of  the  petitioner  or 
some  one  representing  It.  This  being  true, 
and  the  bearing  having  been  nevertheless 
proceeded  with,  the  Commission  In  its  turn 
should  have  reopened  the  matter  for  such 
cross-examination  or  counter  testimony  as 
the  iietitioner  might  properly  desire,  except 
upon  one  contingency,  namely,  that  there  was 
no  possibility  of  such  cross-examination  or 
counter  testimony  changing  the  result. 

In  this  connection,  the  return  of  the  com- 
mission shows  that  its  order  refusing  to  re- 
open the  case  was  in  fact  put  upon  the  ground 
that  upon  the  facts  as  contended  for  by  the 
petitioner  the  result  would  be  the  same,  and 
at  the  hearing  counsel  for  the  commission 
frankly  conceded  that  unless  this  were  so 
the  award  should  be  annulled  and  a  fiu:- 
tber  hearing  had  by  the  commission.  The 
essential  question  ijs  therefore  whether  or 
not  a  different  result  might  have  been  ar- 
rived at  had  the  petitioner  been  given  an 
opportunity  for  cross-examination  and  coun- 
tef  testimony. 

[2]  An  examination  of  the  proceedings  be- 
fore the  commission  shows  that  the  fact  of 
the  accident  was  undisputed,  as  was  also  the 
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tMtit  that  KelflOD  was  an  employe  of  tbe  Sib- 
tejr  Company.  The  contentious  were:  First, 
aa  to  whether  or  not  tbe  accident  occurred 
to  Nelacm  In  the  course  of  his  employment; 
and,  second,  aa  to  the  extent  of  his  injuries. 
The  evidence,  other  than  the  deposition,  re- 
ceived at  the  hearing  complained  of,  was  con- 
cerned with  the  first  question  only,  and  It  Is 
as  to  this  question — one  as  to  any  liability  on 
the  part  of  the  employer — that  tbe  possible 
effect  of  cross-examination  or  counter  testi- 
mony must  t>e  considered. 

Tbe  evidence  shows  without  dispute  that 
Melson  when  hurt  was  at  the  entrance  of  tbe 
bam  of  tbe  Sibley  Company  engaged  in  sta- 
bllng  a  team  of  tbe  company's  horses  which 
he  bad  been  driving,  and  that  while  so  en- 
gaged be  was  struck  by  an  automobile  acci- 
dentally baclced  upon  him  by  one  Sibley  tbe 
president  of  the  company.  It  is  contended 
by  tbe  insurance  company  that  the  auto- 
mobile was  tbe  property  of  Sibley  personally 
and  not  of  tbe  Sibley  Company;  that  Sibley 
was  at  tbe  bam  on  bis  own  personal  busi- 
ness, or  rather  for  his  own  pleasure,  and 
not  on  tbe  business  of  tils  company;  and 
that  Nelson  was  hurt  in  an  endeavor  to 
rescue  a  child  which  was  about  to  be  run 
over  by  the  backing  automobile.  iTrom  these 
facts,  for  which  It  contends,  tbe  Insurance 
company  claims  that  It  follows  that  Nelson 
was  not  hurt  in  tbe  course  of  bis  employ- 
ment For  the  purposes  of  this  discussion,  we 
must  take  the  foregoing  facts  as  contended 
for  by  the  insurance  company  to  be  true  with 
a  single  exception.  The  claim  that  Sibley, 
the  president  of  the  Sibley  Company,  was 
not  at  tbe  bam  on  business  of  tbe  company, 
is  not  substantiated  by  tbe  record  and  is  di- 
rectly contrary  to  bis  own  testimony  given 
on  behalf  of  tbe  insurance  company.  That 
testimony  given  under  examination  by  coun- 
sel for  the  insurance  company  is  as  follows: 

"Q.  What  brought  yon  to  the  city  that  day? 
A.  Well,  I  come  to  the  city  quite  often  on 
Sundays. 

"Q.  Just  for  pleasure?  ▲.  Partly  pleasure 
and  partly  to  see  how  things  were  going. 

"Q.  What  was  the  nature  of  this  trip?  Did 
yon  have  any  particular  duty  in  the  yard  that 
day?  A.  Nothing  particular,  Just  to  see  how 
tbhigs  were  going  along." 

The  testimony  Introduced  on  behalf  of 
Nelson  at  tbe  hearing  later,  when  the  in- 
surance company  was  not  represented,  was 
not  concerned  with  this  phase  of  the  case, 
but  only  with  the  phase  as  to  whether  or  not 
Nelson  was  hurt  in  attempting  to  rescue  a 
child,  and  no  evidence  counter  to  ftiat  above 
quoted  was  sought  to  be  introduced  by  the 
Insurance  company.  Under  these  drcnm- 
stances,  the  insurance  company  cannot  claim 
that  the  fact  as  to  tbe  occasion  for  Sibley 
being  present  at  tbe  bam  is  any  more  favor- 
able to  it  than  is  disclosed  by  the  testimony 
quoted.    That  testimony  makes  it  plain  that. 


while  Sibl«7  may  have  come  to  the  dty  partly 
for  his  own  pleasure,  he  was  at  the  bam 
partly  at  leaat  on  his  company's  business,  to 
see,  as  president,  'Qiow  things  were  going 
along." 

The  utmost,  therefore,  that  the  insurance 
company  can  properly  contend  for  as  the 
facts,  are  that  Nelson  was  in  the  employ  of 
the  Sibley  Company,  that  he  was  at  the 
latter's  barn  at  the  time  of  the  accident 
stabling  horses  in  the  coarse  of  his  employ- 
ment, and  that  be  was  injured  in  an  attempt 
to  rescue  a  clilld  that  was  in  danger  of  being 
run  down  on  the  company's  premises  by  an 
automobile  driven  by  the  president  of  the 
company,  who  was  there  on  company  busi- 
ness. 

We  have  no  hesitation  In  saying  that  upon 
these  facts — and,  as  we  have  said,  they  are 
tbe  most  favorable  ttiat  can  be  properly  con- 
tended for  by  the  Insurance  company — Nel- 
son was  injured  in  the  course  of  his  employ- 
ment To  be  sure,  he  was  not  employed  to 
rescue  children.  But  certainly  it  was  rea- 
sonably within  the  course  of  his  employment, 
within  the  scope  of  those  things  which  mli^t 
reasonably  be  expected  of  him  as  an  employe, 
that  he  should  attempt  to  prevent  an  accident 
on  his  employer's  premises,  particularly 
where  the  employer  would  not  improbably  be 
responsible  for  the  accident  It  is  not  diffi- 
cult to  imagine  how  summarily  tbe  services 
of  an  employe  would  ue  dispensed  with,  who, 
seeing  that  such  an  accident  was  about  to 
happen,  held  back  and  did  nothing  to  pre- 
vent it  on  the  excuse  that  it  did  not  come 
witliin  the  scope  of  his  employment  If,  in 
this  case,  Nelson,  instead  of  being  injured  in 
an  attempt  to  prevent  a  child  being  run  over 
on  his  employer's  premises  by  an  officer  of 
bis  employer  there  on  his  company's  busi- 
ness, liad  been  injured  in  an  attempt  to  put 
out  an  incipient  flre  accidentally  started  in 
the  barn,  it  is  hardly  possible  that  any  ques- 
tion would  have  been  made.  Yet  there  Is 
no  real  distinction  between  the  two  cases. 
Nelson  was  no  more  employed  to  put  out 
fires  than  he  was  to  rescue  children.  Tbe 
point  iB  that  the  danger  which  threatened, 
and  in  attempting  to  remove  which  he  was 
hurt  was  one  wliich  threatened  Ills  em- 
ployer and  directly  concerned  it  and  with 
which  Kelson  was  confronted  in  tbe  discharge 
of  his  customary  duties. 

If  authorities  are  needed  in  support  of 
what  seems  to  us  so  obvious,  we  would  refer 
to  Dragovich  v.  Iroquois  Iron  Co.,  269  III. 
478,  109  N.  B.  999;  Waters  v.  Taylor,  218  N. 
Y.  248,  112  N.  B.  727,  L.  R.  A.  1917A,  347;  and 
United  States,  etc.,  Co.  t.  Industrial  Acci- 
dent Com'n,  174  Cai.  616,  163  Pac.  1013. 

It  follows  that  the  petitioner  was  not  In 
fact,  prejudiced  by  lue  holding  of  the  hear- 
ing In  question  without  the  petitioner  bdng 
present  or  represented  or  having  an  oppor- 
tunity to  be  present  or  represented. 
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[S]  Tbere  remalna  tot  consideration  tbe 
matter  of  the  admissloh  In  evidence  of  tbe 
depoaltkm.  It  waa  taken,  as  we  have  said. 
Id  an  action  brought  by  Nelson  to  which 
neither  the  onployer  nor  the  insurance  com- 
pany was  a  party.  As  to  them  it  was  hearsay 
and  not  within  any  of  the  exceptions  to  the 
hearsay  rule.  It  was  the  deposition  of  one 
Dr.  EavesL  A  portion  only  was  admitted,  and 
that  concerned  solely  the  extait  of  the  inju- 
ries suffered  by  Nelson. 

It  is  also  the  fact  that  It  was  admitted  in 
evidence  at  the  hearing  at  whldi  the  in- 
surance company  was  not  represented  nor 
given  an  opportunity  to  be  represented.  This 
last  fact,  however,  is  Immaterial.  This  would 
not  be  true  If  the  insurance  company,  on 
learning  of  the  deposition,  had  asked  for  per- 
mission to  Introduce  counter  evidence,  and 
had  been  refused.  If  such  a  request  had 
been  made,  it  certainly  should  have  been 
granted.  But  the  fact  is  that,  while  the 
company  petitioned  for  a  reopening  of  the 
case  to  permit  it  to.  introduce  further  testi- 
mony, the  testimony  sought  to  l>e  introduced 
was  not  in  rebuttal  of  the  deposition  or  at 
all  concerned  with  the  only  point  touched 
upon  by  it.  This  being  true,  the  only  thing 
which  tbe  insurance  company  could  have 
done  to  better  Its  situation,  if  it  had  been 
represented  at  the  hearing,  would  have  been 
to  have  made  and  reserved  an  objection  to 
tbe  introduction  of  the  deposition.  This  it 
may  be  considered  as  having  done.  Tbe 
question,  therefore,  is  one  simply  as  to  the 
validity  of  such  objection,  or.  In  other  words, 
as  to  tbe  admissibility  of  the  deposition. 

[4]  That  the  deposition,  although  hearsay 
as  to  the  parties  against  whom  it  was  intro- 
duced and  not  within  any  exception  to  the 
hearsay  rule,  was  yet  admissible,  is  settled 
by  section  60,  subdivision  a,  of  the  "Work- 
men's Compensation,  Insurance  and  Safety 
Act  of  19ir'  (Stats.  191  r,  p.  831),  which 
reads: 

"All  hearings  and  investigations  before  the 
commission  or  any  member  tliereof,  or  any 
referee  appointed  thereby,  sliall  be  governed  by 
this  act  and  by  the  mles  of  practice  and  pro- 
cedure adopted  by  tbe  commission,  and  in  the 
conduct  thereof  neither  the  commission  nor  any 
member  thereof,  nor  any  referee  appointed 
thereby,  shall  be  l>ound  by  the  common  law  or 
statutory  rules  of  evidence  and  procedure,  but 
may  make  inquiry  in  such  manner,  through 
oral  testimony  and  written  and  printed  records, 
as  is  l>e8t  calculated  to  ascertain  the  substan- 
tial rights  of  the  parties  and  carry  out  just- 
ly tbe  spirit  and  provisions  of  this  act  No  in- 
formality in  any  proceeding  or  in  the  manner 
of  talcing  testimony  shall  invalidate  any  order, 
decision,  award,  rule  or  regulation  made,  ap- 
proved or  confirmed  by  the  commission ;  nor 
shall  any  order,  award,  rule  or  regulation  be 
invalidated  because  of  the  admission  into  the 
record,  and  use  as  proof  of  any  fact  in  dis- 
pute, of  any  evidence  not  admissible  under  the 


said  common  law  or  statutory  rules  of  evldcnoe 
and  procednre." 

It  follows  that  the  writ  should  not  Issue 
on  either  of  the  grounds  advanced,  and  It  is 
therefore  denied. 

We  concur:  ANOBLLOTTI,  a  J.;  I*BN- 
NON,  J.;  SHAW,  J.;  WILBUR.  J.;  MBLVIN, 
J.;  ULWLUB,  3. 


BAILLABGEON  v.  MTERS. 


(180  Cal.  604) 
(L.  A.  4762.) 


(Supreme  Ciourt  of  California.    June  9,  1919.) 

1.  AfFEAL    AND     EBBOB    «S3l002— REVIKW— 

CoNixicTiNO  EviDENCK  —  Just's  Findiro. 
Where   tbe   evidence   is   conflicting,  jury's 
finding  is  binding  on  appeal. 

2.  MONICIPAI,  COBPOBATIONB   «=»705(4>— DsE 

or  STBErrs  —  Violation  or  Obdinanob— 

Nkolioencb  Pkb  Se. 
Where  defendant  was  driving  an  automo- 
trile  on  the  wrong  side  of  a  street  in  violation 
of  an  ordinance,  he  is  guilty  of  negligence  per 
se,  and  if  injury  to  another  proximately  re- 
sidts  from  such  negligence  defendant  is  liable 
if  plaintiff  was  not  negligent. 

8.  Neolioenok  «=>56(1)  —  "Pboxuate 
Cause." 
Tbe  "proximate  cause"  of  an  injury  is  that 
cause  wiiich  in  natural  and  continuous  sequence, 
unbroken  by  any  efficient  intervening  cause, 
produces  the  injury,  and  without  which  the  re- 
sult would  not  have  occurred,  and  which  is  the 
efficient  cause,  the  one  tliat  necessarily  sets  the 
other  cause  in  operation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 

4.  MUNICIPAI,  COBFOBATIONS  «=706(5)— COL- 

usioN  in  Street— PaoxniATE  Cause— B!vi- 

OENCE. 

In  an  action  for  injuries  received  in  colli- 
sion between  plaintiff's  bicycle  and  defendant's 
automobile,  jury's  finding  that  tbe  driving  of 
the  automobile  on  the  left-band  side  of  the 
street,  in  violation  of  a  city  ordinance,  was  the 
proximate  cause  of  the  injury,  held  warranted 
by  the  evidence. 

5.  HuNiciPAi.  Cobpobations  €=»706(5) — Neg- 
ligent DBIVINQ  or  AUTOMOBIUE— CONTBIB- 

UTOBT  Neouoence— Evidence. 
In  action  for  injuries  received  by  a  newsboy 
on  bicycle  in  colliding  with  defendant's  automo- 
bile, which  was  driven  on  the  wrong  side  of 
the  street,  jury's  finding  that  plaintiff  was  not 
negligent  held  supported  by  the  evidence. 

6.  TBIAL  9S>29S(6)— iNBTBUCnONS— Mislbad- 
IHQ  JtTBT— CTHABQB  AS  A  WHOLE. 

Objection  to  an  instruction  that  under  it 
the  jury  could  find  for  plaintiff  if  they  found 
defendant's  chauffeur  was  negligent  in  any  par- 
ticular regardless  of  the  pleadings,  held  not  war- 
ranted, in  view  of  the  entire  charge. 
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7.  TbIa£    «S>244(4  — iNBTSUOnONS  — Urdoi 

FBOiairaNCK  to  Dutt  of  Deixndant. 
An  instmction  interpreting  an  ordinance 
as  applied  to  the  operation  of  automobiles  held 
not  erroneoni  aa  singling  out  the  defendant  as 
owing  a  special  duty  to  plaintiff,  and  thus  ig- 
noring the  egual  rights  of  the  parties  in  this 
respect 

8.  Tbiai.    «s»234(3)  —  InBTBuonoNS— Ihtad- 
iNo  Pbovincb  or  Jxtbt. 

Objection  to  an  instruction  that  it  invaded 
the  province  of  the  Jury,  in  that  it,  in  effect, 
directed  a  verdict  for  plaintiff,  Aeld  without 
merit,  in  view  of  the  introductory  words,  "If 
you  believe  from  the  evidence,"  in  all  the  in- 
structions given. 

9.  Appeal  and  Erbob  $=3l064(4)— Habmless 
Gbbob— iNaTBUCTioN— Use  of  Tebu  "Testi- 

MONT." 

In  an  action  for  injuries  received  in  a  col- 
lision between  plaintiff's  bicycle  and  defendant's 
automobile,  where  the  bicycle  had  been  ad- 
mitted in  evidence,  an  instruction  which  used 
the  term  "testimony,"  instead  of  "evidence," 
was  not  prejudicial  error,'  though  the  term 
"evidence"  should  have  been  used. 

10.  Tbiai.  €=>260(1)— Instbuctionb  Covebed 
BT  Otheb  Instbcctions. 

Refusal  to  give  instructions  covered  by  in- 
structions which  were  given  is  not  error. 

11.  Tbial  4=962(2)— Testimort  in  Rebuttal 
— Pbopbiett. 

In  action  for  injuries  received  in  collision 
with  defendant's  automobile,  admission  of  tes- 
timony in  rebuttal  by  a  witness  for  plaintiff,  as 
to  the  number  and  position  of  vehicles  on  the 
street  when  the  accident  occurred,  was  not 
error,  where  defendant  in  presenting  his  case 
went  into  the  subject  of  the  number  of  vehi- 
cles, and  his  chauffeur  testified  as  to  the  posi- 
tion of  the  machines  on  the  street. 

12.  Appeal  and  Ebbob  <8=»1047(4)  —  Habu- 
LESS  Ebrob— Evidence — Kbbdttal. 

In  action  for  injuries  received  in  collision 
with  defendant's  automobile,  admission  of  testi- 
mony in  rebuttal  by  witness  for  defendant  as 
to  the  number  and  position  of  vehicles  on  the 
street  when  the  accident  occurred,  if  error,  was 
harmless ;  defendant  in  presenting  his  case  hav- 
ing gone  into  the  subject  of  the  number  of  ve- 
hicles, and  the  chauffeur  having  testified  as  to 
their  position. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Action  by  David  Baillargeon,  a  minor,  by 
Marietta  Baillargeon,  bis  guardian  ad  litem, 
against  J.  H.  Myers.  From  a  Judgment  for 
plaintiir,  defendant  appeals.     AfDrmed. 

Harry  A.  Hollzer  and  W.  W.  Butler,  both  of 
Los  Angeles,  and  F.  P.  Deerlng,  of  San  Fran- 
cisco, for  appellant. 

Isidore  B.  Dockweiler  and  Doclcweiler  & 
Mott,  all  of  Los  Angeles,  for  respondent. 


LAWLOR,  J.  This  is  an  appeal  by  the  de- 
fendant from  a  Judgment  entered  against 
blm  in  favor  of  the  plaintiff,  a  minor,  in  an 
action  to  recover  damages  for  personal  in- 
juries received  In  a  collision  which  occurred 
between  an  automobile  owned  by  the  defend- 
ant and  a  bicycle  oi\  which  the  plaintiff  was 
riding. 

The  accident  occurred  on  June  26,  1911, 
in  the  city  of  Los  Angeles,  at  the  intersec- 
tion of  Clay  and  West  Fourth  streets.  Plain- 
tiff had  ridden  down  on  the  right-hand  side 
of  Clay  street,  which  runs  north  and  south 
at  a  grade  of  about  14  per  cent,  and  has  its 
soathem  terminus  at  West  Fourth  street  He 
had  made  the  turn  into  West  Fourth  street 
and  was  proceeding  east  when  he  collided 
with  defendant's  machine,  being  struck  by 
the  left  front  fender  with  such  force  as  to 
be  thrown  to  the  ground  and  so  injure  his 
left  leg  as  to  necessitate  its  amputation  Just 
below  the  knee. 

The  automobile,  a  Winton  Six,  driven  by 
defendant's  colored  chauffeur,  was  coming 
up  West  Fourth  street  which  at  this  point 
has  a  grade  of  10  per  cent  going  west  on 
the  south  side  of  the  street,  or  on  the  left- 
hand  side  for  a  vehicle  moving  in  that  di- 
rection; making  a  speed  of  about  eight  or 
ten  miles  an  hour.  At  the  moment  of  the 
collision,  the  machine  had  reached  what 
would  be  the  east  line  of  Clay  street,  if  ex- 
tended across  West  Fourth  street,  and  was 
anywhere  from  six  to  fifteen  feet  from  the 
south  curb  of  West  Fourth  street 

The  plaintiff  seeks  to  recover  on  the  alleged 
negligence  of  the  defendant  in  that  at  the 
time  of  the  accident  the  automobile  was  so 
negligently  managed,  directed,  and  propelled 
that  it  was  driven  with  great  force  against 
and  over  the  plaintiff,  and  that  be  was 
driving  his  automobile  on  the  left-hand  side 
of  the  street  in  violation  of  a  certain  ordi- 
nance of  the  city  of  Los  Angeles,  which  makes 
it  a  misdemeanor  to  drive  a  vehicle  other 
than  upon  the  right-hand  side  of  the  street 
and  as  near  the  rlgbt-hand  curb  thereof  as 
possible. 

The  defendant  in  his  answer  denied  that 
the  injury  to  the  plaintiff  was  caused  by  the 
negligence  of  the  defendant  in  violating  the 
city  ordinance,  or  other  negligence,  and  al- 
leged that  the  injuries  sustained  by  the  plain- 
tiff were  caused  by  his  own  fault,  careless- 
ness, and  negligence  and  failure  to  exercise 
ordinary  care  in  the  operation  of  the  bicycle. 

The  case  was  tried  by  a  Jury  and  a  ver- 
dict of  (5,750  awarded  the  plaintiff.  Judg- 
ment was  entered,  accordingly,  and  from  this 
Judgment  the  defendant  appeals.  An  appeal 
was  taken  from  a  Judgment  of  nonsuit  in  a 
former  trial  of  this  action.  Baillargeon  v. 
Myers,  27  Oal.  App.  187.  149  Pac.  878. 

[1]  1.  The  first  point  relied  upon  by  the 
appellant  is  that  the  evidence  is  insuSicient 
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to  sapport  the  verdict  The  plaintiff  relied 
for  recovery  on  the  alleged  violation  of  sec- 
tions 2  and  S  of  Ordinance  No.  21552,  new 
•eries,  which  reed  as  follows: 

"Sec  2.  Every  person  riding,  driving,  pro- 
pdling  or  in  charge  of  any  vehicle  in  or  ui^- 
on  any  street  within  the  city  of  Los  Angeles 
■ball  ride,  drive  or  propel  such  vehicle  upon 
■och  Btreet  in  a  careful  manner  and  with  due 
regard  for  the  safety  and  convenience  of  pedes- 
trians and  all  other  vehicles  upon  said  street. 

"Sec.  8.  Elvery  person  riding,  driving,  pro- 
pelling or  in  charge  of  any  vehicle,  upon  meet- 
ing any  other  vehicle  at  any  place  upon  any 
street  within  the  city  of  Los  Angeles,  shall  turn 
to  the  right  and  on  all  occasions  travel  on  the 
risht  hand  side  of  such  street,  and  as  near  the 
right  hand  curb  thereof  as  possible." 

With  the  exception  of  the  chauffeur,  the 
witnesses  on  both  sides  agreed  that  at  the 
time  of  the  acddeat  the  automobile  was  on 
the  left-hand  side  of  the  street,  their  testi- 
mony varying  only  as  to  the  distance  of  the 
machine  from  the  south  curb;  none  of  those 
witnesses,  however,  estimating  it  at  more 
than  15  feet    The  chauffeur  testified: 

"At  that  time  there  were  antos  parked  on 
both  sides  of  West  Fourth  street  Some  of 
them  were  baclced  up  with  their  backs  against 
the  cnrb,  and  some  were  run  in  with  their  fronts 
to  the  curb.  That  was  the  condition  on  West 
Fonrtfa  street  clear  up  to  Clay.  I  drove  as 
close  as  I  coald  to  the  autos  parked  along  the 
right-hand  side  of  the  street.  •  »  •  Just  be- 
fore coming  to  the  intersection  of  Clay  and 
West  Fourth  streets,  I  was  traveling  about  the 
.■enter  of  the  street" 

[21  The  appellant  contends  that  even  if 
it  be  found  that  bis  automobile  was  on  the 
left-hand  side  of  the  street  In  violation  of 
the  city  ordinance,  such  violation  was  ex- 
cusable because  the  condition  of  the  trafllc 
was  such  that  it  was  impossible  to  drive  the 
machine  on  the  right-hand  side.  On  this 
ix>int  the  testimony  of  the  chauffeur  stands 
alone.  Taking  the  most  extreme  view  of  the 
situation,  and  granting  that  the  right-hand 
curb  was  solidly  parked  with  automobiles 
and  other  vehicles,  and  that  they  were  run  in 
or  l>acked  in  at  right  angles  to  the  curb,  and 
further  that  the  machines  were  all  the  length 
of  the  one  owned  by  the  defendant,  14  feet, 
^tni  there  would  have  oeen  room  for  the  de- 
fendant's chauffeur  to  have  driven  his  ma- 
chine on  the  right-nand  side  of  the  street 
For  the  street  Is  40  feet  wide  and  the  width 
of  the  automobile  was  5  feet  In  view  of 
the  conflict  in  the  evidence  In  this  behalf,  we 
must  assume  In  favor  of  the  Judgrapnt  that 
the  Jury  fonnd  that  at  the  time  of  the  colli- 
sion the  ordinance  was  being  violated  by  the 
diaaffeur,  and  that  the  condition  of  the 
traffic  was  not  such  as  to  excuse  such  viola- 
tion. This  being  so,  the  defendant  was  guilty 
of  negligence  per  se,  and  Is  liable  for  the 
injury  to  the  plaintiff.  If  such  negligence  was 


the  proximate  cause  of  the  Injury,  and  if 
the  plaintiff  was  free  from  contributory  neg- 
ligence. Fresno  T.  Co.  v.  Atchison,  etc.,  Ry. 
Co.,  175  Cal.  358,  165  Pac.  1013;  Slraoneao 
V.  Padflc  Klec.  Ry.  Co.,  166  Cal.  264,  136 
Pac.  544,  49  L.  R.  A.  (N.  S.)  737:  Slemers  v. 
Elsen,  54  Cal.  418;  Stein  v.  United  R.  R., 
159  Cal.  368.  113  Paa  663;  Fenn  v.  Clark, 
11  Cal.  App.  79, 103  Pac.  944 ;  Scragg  v.  Salltf, 
24  Cal.  App.  133,  140  Pac.  706;  Connell  v. 
Harris,  23  Cal.  App.  537,  138  Pac.  949. 

[3]  In  Its  instructions  to  the  jury  the  court 
thus  satisfactorily  defined  proximate  cause: 

"You  are  instructed  that  the  'proximate 
cause'  of  an  injury  is  that  cause  which  in  nat- 
ural and  continuous  sequence,  unbroken  by  any 
efficient  intervening  cause,  produces  the  injury, 
and  without  which  the  result  would  not  have 
occurred ;  it  is  the  efficient  cause,  the  one  that 
necessarily  sets  the  other  cause  in  operation." 

The  plaintiff  had  come  down  on  the  right- 
hand  side  of  CHay  street  had  made  the  turn 
into  West  Fourth  street  and  was  proceeding 
east  along  this  street  on  the  right-hand  side 
within  a  few  feet  of  the  south  curb  when  he 
collided  with  the  defendant's  machine; 

[4]  The  jury  was  warranted  In  finding  that 
the  presence  of  the  automobile  on  the  left- 
hand  side  of  the  street,  under  the  circum- 
stances detailed  in  the  evidence,  was  the 
proximate  cause  of  the  injury,  for  the  rea- 
son that  if  the  machine  had  been  on  the 
right-hand  side  of  the  street,  where  it  be- 
longed, the  accident  could  not  have  happened; 
In  other  words,  the  connection  between  the 
violation  of  the  ordinance  and  the  accident 
was  "unbroken  by  any  etUcient  intervening 
cause."  The  question  of  proximtae  cause, 
however,  is  not  to  be  confused  with  the  de- 
fense of  contributory  negligence. 

[5]  Appellant's  contention  that  the  plain- 
tiff was  guilty  of  contributory  negligence  is 
based  upon  the  evidence  In  regard  to  the 
manner  in  which  the  plaintiff  rode  his  bicy- 
cle down  Clay  street  to  the  intersection  of 
West  Fourth  street  It  appears  that  the 
plaintiff  was  a  newsboy,  and  that  on  the  day 
of  the  accident  he  was  taking  over  a  new 
route.  Ferdinand  Msher,  a  boy  15  years  of 
age,  who  had  the  route  up  to*  this  time,  was 
breaking  him  in.  As  the  two  boys  were  coast- 
ing down  the  Clay  street  hill  Into  West 
Fourth  street  delivering  their  papers  on  the 
way,  having  started  from  the  top  at  a  speed 
of  6  miles  an  hour,  Ferdinand  noticed,  as 
he  stood  by  his  bicycle  after  delivering  a 
paper,  that  the  plaintiff's  bicycle  was  gaining 
speed ;  that  as  he  testified,  the  plaintiff  "was 
going  very  fast"  when  he  approached  with- 
in 20  or  30  feet  of  the  north  line  of  West 
Fourth  street  He  testified  further  that  he 
saw  the  plaintiff  try  his  brake  and  that  it 
did  not  work;  wljereupon  he  called  to  him  to 
Jump  off,  that  he  repeated  the  call,  but  the 
plaintiff  answered,  "I  can't." 

In  his  own  behalf  the  plaintiff  testified 
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fliat  he  was  tniTellng  at  aboat  10  or  15 
miles  an  bour  when  be  entered  West  Fourth 
street;  that  be  bad  completed  the  turn  and 
was  proceeding  east  along  West  Fourth 
street  within  a  few  feet  of  the  south  curb 
when  be  collided  with  the  defendant's  ma- 
chine; and  that  he  thought  he  was  going  at 
about  10  miles  an  hour  at  that  time.  He 
admitted  ttaat  Ferdinand  had  called  to  him 
to  Jump  off  while  he  was  still  on  the  Clay 
street  bill,  and  also  admitted  that  he  had 
answered,  "I  can't,"  because,  as  he  said,  be 
was  going  too  fast  and  that  he  was  afraid. 
He  testified  further  that  he  did  not  see  the 
defendant's  automobile  until  be  had  made 
the  turn  and  was  starting  east  along  West 
Fourth  street.  He  stated  that  he  did  not 
remember  whether  he  at  any  time  attempted 
to  apply  his  brake. 

The  defendant's  chauffeur  testified  that  be 
did  not  see  the  plaintiff  until  be  came  into 
West  Fourth  street,  that  the  boy  "was  riding 
rery  fast,"  and  that  he  stopped  his  machine 
inslantly  and  was  standing  still  when  the 
plaintiff  ran  into  him.  There  was  counter 
testimony  tending  to  show  that  the  machine 
was  in  motion  at  the  time  of  fbe  collision, 
and  that  It  was  not  stopped  until  It  passed 
over  the  body  of  the  plaintiff. 

The  court  Instructed  the  jury  on  the  sub- 
ject of  contributory  negligence,  which  we 
will  hereinafter  discuss  in  detail.  We  have 
reviewed  the  evidence  on  this  point  as  the 
most  effective  way  of  showing  that  it  pre- 
sented a  substantial  conflict,  and  that  this 
court  is  bound  by  the  implied  finding  of  the 
jury  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence. 

We  think  there  was  sufficient  evidence  to 
sustain  the  verdict:  First,  that  the  defend- 
ant was  guilty  of  negligence  per  se ;  second, 
that  the  violation  of  the  ordinance  was  the 
proximate  cause  of  the  injury;  and,  third, 
that  the  plaintia  was  free  from  contributory 
negligence. 

2.  The  appellant  claims  that  the  court 
erred  in  giving  certain  instructicms,  and  in 
refusing  to  give  others.  In  our  discussion 
the  instructions  given  will  be  numbered  in 
Roman  numerals  and  those  refused  in 
Arabic.  Of  those  given  he  cites  numbers 
I,  VT,  VII,  and  XI  as  being  erroneous. 

[6]  The  point  to  the  criticism  of  Instruc- 
tion I  is  that— 

"The  jury  were  allowed  to  wander  over  the 
entire  field  of  negligent  conduct  irrespective  as 
to  whether  or  not  any  isaae  was  presented  there- 
on by  the  pleadings." 

Or,  stated  In  other  words,  that  the  in- 
struction authorized  the  Jury  to  find  a  ver- 
dict in  favor  of  the  plaintiff  if  they  conclud- 
ed that  the  chauffeur  "was  negligent  in  any 
particular  whatsoever,  and  even  though 
nothing  had  been  charged  in  that  respect  by 
the  pleadings."  We  perceive  no  ground  for 
this  objection,  and  it  would  be  Idle  to  as- 


sume that  fbe  Jury  did  not  understand  from 
the  tenor  of  the  entire  Charge  that  any  ver- 
dict rendered  must  be  based  on  the  issues 
raised  by  the  pleadings. 

[7]  Instruction  VI  is  alleged  to  be  mislead- 
ing, in  that,  in  defining  the  duty  of  persons 
in  the  operation  of  automobiles  within  the 
meaning  of  the  ordinance,  the  court  singled 
out  the  defendant  as  owing  a  special  duty  to 
the  plaintiff,  thus  ignoring  the  elementary 
rule  of  law  that  the  rights  and  obligations 
of  the  parties  were  In  this  respect  equal  and 
reciprocal.  The  court  in  that  particular  in- 
struction Interpreted  the  ordinance  as  ap- 
plied to  the  operation  of  automobiles,  so 
that  the  Jury  might  be  advised  of  the  duty 
the  defendant  owed  to  the  plaintiff  in  apply- 
ing the  law  to  the  evidence.  We  cannot  see 
that  the  Instmction  is  susceptible  of  the 
construction  sought  to  be  put  upon  It. 

t»]  The  objection  to  instruction  VII  Is  to 
the  same  effect,  and.  In  addition,  It  Is  claim- 
ed that  the  court  allowed  the  Jury  to  decide 
without  proof  that  the  chauffeur  failed  to 
drive  the  automobile  in  a  careful  manner, 
and  that  the  court  assumed  as  proved  that 
the  chauffeur  drove  the  machine  along  the 
left-hand  side  of  the  street,  thereby  invading 
the  province  of  the  Jury,  and  in  effect  direct- 
ing a  verdict  for  the  plaintiff.  The  objection 
is  without  merit.  In  this,  as  in  all  other  in- 
structions given,  which  referred  to  the  evi- 
dence, the  court  was  careful  to  use  the  In- 
troductory formula,  "if  you  believe  from 
the  evidence,"  and  to  in  no  manner  usurp  the 
prerogative  of  the  Jury. 

[9]  It  is  urged  that  the  use  of  the  term 
"testimony,"  instead  of  "evidence,"  In  in- 
struction XI,  was  erroneous  and  had  thA 
effect  of  excluding  from  the  consideration  of 
the  Jury  the  bicycle  which  bad  been  formally 
admitted  Into  evidence.  It  is  true  that  the 
term  "evidence"  should  have  been  used,  but 
we  do  not  think  that  the  failure  to  do  so  had 
the  effect  claimed  by  the  appellant,  or  that  It 
was  prejudicial.  To  hold  otherwise  Is  to 
impute  to  the  jury  a  wider  knowledge  of 
the  niceties  of  legal  terminology  than  should 
be  reasonably  expected.  In  Mann  v.  Big- 
gins, 83  Cal.  66,  23  Pac.  206.  referring  to  the 
use  of  the  word  "testimony,"  where  "evi- 
dence" was  meant,  the  court  said* 

"In  common  language,  and  sometimes  even 
among  lawyprs,  the  two  words  are  frequently 
used  synonymoasly ;  and  it  is  entirely  improb^ 
able  that  the  jury  was  misled  in  the  premises." 

[10]  It  Is  claimed  that  the  court  erred  In 
refusing  to  give  eighteen  requested  Instruc- 
tions which  were  proposed  by  the  appellant. 
No.  1  reads:  "You  are  Instructed  to  find  a 
verdict  for  the  defendant"  Under  the  state 
of  the  record,  such  an  Instruction  oould  not 
properly  have  been  given.  Kos.  2  and  3 
deal  with  the  burden  and  measure  of  proof. 
These  subjects  were  fully  dealt  with  In  In- 
struction L   The  subject  of  proximate  cause. 
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embodied  III  No&  4  and  6,  was  also  Included 
In  tnatmction  I. 
Appellant  cont«ids  that  Nos.  6,  7,  and  8 


"While  as  a  general  rale,  the  operator  of  a 
vehicle  is  required  to  drive  along  the  right-hand 
side  of  the  highway,  jet  there  may  be  circum- 


■hould  have  been  given  In  response  to  "one  i  stances  nnder  vfhich  it  is  legally  proper  to  drive 
of  the  theories  of  the  defense,  namely,  that  °°  *i'^'f"•^"°^  'l^'-  ,^«  ^f*  ^V  ^'iL'^jf^ 


thla    accident   belonged    to    th^   catego'ry   of  |  ^-"'^'^f,,"' ^^  ^Ifn^^  1r??l*r.^'°S 


Inevitable  casualty, 
as  follows 


"9.  The  mere  happening  of  this  accident 
does  not  raise  any  presumption  that  the  plain- 
tiB  was  injured  through  any  alleged  negligence 
of  the  defendant's  chauffeur.  That  fact  must 
have  been  proved  by  a  preponderance  of  the 
evidence.  Ton  cannot  find  a  verdict  for  the 
plaintiff  unless  yon  are  first  satisfied  by  a  pre- 
jwnderance  of  the  evidence  that  the  defendant's 
cbaaffenr  failed  to  exercise  reasonable  care  to 
avoid  colliding  with  the  plaintiff's  bicycle.     If 


The  Instructions  read  abandon  such  street,  but  on  the  contrary,  it  is 
legally  permissible  for  such  person  to  use  the 
left-hand  side  of  the  highway  where  it  is  ob- 
structed on  the  right-hand  side,  and  no  negli- 
gence could  be  predicated  upon  such  use  (pro- 
viding in  so  doing  he  exercises  the  care  that  an 
ordinarily  prudent  person  in  the  same  situation 
would  use)." 


From  these  facts  we  think  It  must  have 
been  the  view  of  the  trial  court  that  the 
evidence  relating  to  the  subject  of  an  un- 


yon  believe  that  such  collision  was  unavoidable,  I  avoidable  accident  had  reference  only  to  the 
it  wiU  be  your  duty  to  return  a  verdict  for  the  {  position  of  the  machine  at  the  time  of  the 
defendant.  I  collision,  and  not  to  the  manner  in  which  it 


"7.  If  yon  believe  that  the  accident  was  un- 
avoidable, then  the  plaintiff  cannot  recover,  and 
you  should  return  a  verdict  for  the  defendant. 


was  operated.  If  this  be  true,  the  law  on 
the  subject  of  unavoidable  accident  was 
suffidently  stated  in  the  instruction  just 
n»»nVbirp.^au"t^on'toTvoi7"ihe"°^llirion,i«"<>t«J^^  Assuming,  therefore  that  instrnc. 
then  the  plaintiff  cannot  recover,  and  you  should  "o°*  *•  ^'  *°"'  ^  were  properly  proposed  on 
retnm  a  verdict  for  the  defendant"  I  the    subject    of    unavoidable    acddenb,    the 

i  failure  to  give  them,  when  considered  in  the 

The  substance  of  the  first  three  sentences  I  light  of  the  one  that  was  given,  could  not 

of   No.   6   was  embodied  In   instruction   I,  |  have  caused  any  prejudice  to  the  rights  of 

except  that  it  was  made  to  apply  to  both   the  defendant    The  latter  instruction  stat- 


partles  instead  of  to  the  defendant  alone. 
Jt  Is  proper  to  mention  that  the  evidence 
offered  by  the  plaintiff  in  proof  of  negligence 
on  the  part  of  the  defendant  was  confined  to 
the  violation  of  the  ordinance.  The  defense 
was  threefold — that  the  ordinance  was  not 
violated  by  the  diaufleur,  that  if  it  was  the 
violation  was  excusable  because  of  the  state 
of  the  traffic  at  the  time,  and  that  the  plaln- 
tltf  was  guilty  of  contributory  negligence. 
Paragraph  III  of  the  complaint,  without  al- 
luding to  the  ordinance,  did  allege  that  the 
chauffeur  while  in  the  performance  of  his 
duty  as  such  and  acting  within  the  scope  of 
his  employment,  so  negligently  managed,  di- 
rected, and  propelled  the  automobile,  by 
driving  It  <m  the  left-hand  side  of  the  street, 
that  it  was  driven  with  great  force  and 
violence  over  the  plaintiff.  It  is  alleged  in 
paragraph  IV  that  by  reason  of  the  violation 
of  the  ordinance  the  defendant  did  so  negli- 
gently drive,  direct,  and  propel  the  automo- 
bile that  it  collided  with  and  ran  into  and 
over  the  body  of  the  plaintiff.  The  record 
shows  that  no  evidence  was  offered  In  sup- 
port of  {laragraph  III,  and  this  is  confirmed 
by  the  statement  In  the  brief  of  the  appel- 
lant Oiat— 

"So  attempt  was  made,  much  less  any  proof 
offered,  to  establish  any  other  allegation  of  the 
complaint,  pertaining  to  the  question  of  liabil- 
ity." 

The  court  gave  the  following  Instractlon 
proposed  by  the  defmdant  and  modified  by 
the  addition  of  the  portion  which  we  have 
placed  in  parenthesis: 


ed  that  under  certain  circumstances  it  would 
be  legally  permissible  to  use  the  left-hand 
side  of  the  highway  when  It  Is  obstructed 
on  the  right-hand  side.  According  to  the 
testimony  of  the  chauffeur,  the  machine  was 
near  the  center  of  the  street  at  the  time  of 
the  collision  and  could  not  be  driven  on  the 
right-hand  side  without  colliding  with  the 
automobiles  which  were  on  that  side. 
Hence,  If  this  version  were  accepted,  the 
jury,  under  the  instructions,  would  have 
been  required  to  find  that  the  accident  was 
unavoidable  and  render  a  verdict  for  the 
defendant.  The  proposed  Instructions  could 
have  accomplished  no  more  than  this.  We 
think,  moreover,  that  the  proposition  of  law 
was  Inadequately  stated  in  the  proposed  in- 
structions 6,  7,  and  8. 

Claim  of  error  Is  predicated  on  the  re- 
fusal of  the  court  to  give  instructions  0  to 
16,  inclusive,  as  proposed  by  the  defendant 
These,  instructions  are  rather  prolix,  and 
hence  we  will  not  set  them  out  here  In  fnlL 
In  substance  they  are  as  follows: 

9.  Bven  though  you  believe  that  the  de- 
fendant's chauffeur  may  have  been  negligent 
proximately  causing  the  injury  complained 
of,  still  If  you  further  believe  from  the  evi- 
dence that  the  plaintiff  himself  was  guilty 
of  any  negligence,  even  in  the  slightest  de- 
gree, which  directly  or  Indirectly,  caused  or 
contributed  to  the  injury  complained  of,  then 
your  verdict  must  be  for  the  defendant 

10.  The  law  will  not  excuse  a  person  in 
falling  to  make  such  use  of  his  faculties  as 
win  liable  him  to  discover  plain  and  ob- 
Tlons  dangers,  and  If  the  plalntlfl  in  this 
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case  conld,  with  the  exerctee  of  reasonable 
care,  have  discovered  the  danger  and  could 
have  avoided  It,  he  cannot  recover.' 

11.  If  the  plaintiff  was  riding  a  bicycle 
down  Clay  street  hill  at  such  a  rate  of  speed 
that  he  was  unable  to  stop  It  in  time  to 
avoid  colliding  with  another  vehicle,  and 
that  In  so  acting  he  was  guilty  of  negligence 
proximately  contributing  even  In  the  slight- 
est degree  to  the  injury,  then  he  cannot  re- 
cover and  you  must  return  a  verdict  for  the 
defendant 

12.  If  the  plaintiff  should  have  known  that 
it  was  dangerous  to  ride  a  bicycle  down  hill 
on  Clay  street  into  West  Fourth  street  in 
the  manner  in  which  he  did,  and  that  such 
conduct  oa  his  part  was  a  failure  to  exercise 
the  care  and  prudence  which  a  person  of  his 
age  and  experience  would  ordinarily  eser-i 
else,  and  that  such  failure  proximately  con-j 
tributed  in  any  degree  to  his  Injury,  then  he 
cannot  recover. 

13.  If  at  the  time  of  the  accident  the 
plaintiff  was  riding  his  bicycle  down  hUl  on 
Clay  street  at  such  a  rate  of  speed  that  he 
was  unable  to  control  It,  and  that  he  failed 
to  give  such  attention  to  his  surroundings. 
Including  the  section  of  the  city  In  which  he 
was  and  the  condition  of  the  traffic,  to  avoid 
danger  as  may  be  reasonably  expected  from 
a  person  of  his  age  and  experience,  he  was 
guilty  of  negligence,  and  If  such  negligence 
contributed  In  any  degree,  however  sUght.  to 
his  injury,  then  you  must  return  a  verdict 
for  the  defendant. 

14.  The  fact  that  the  plaintiff  is  a  minor 
does  not  raise  any  presumption  that  he  was 
free  from  contributory  negligence.  (Tlien 
follows  a  statement  of  the  degree  of  care 
required  of  a  minor). 

15.  The  plaintiff  must  be  presumed  to 
have  all  the  qualities  ordinarily  belonging  to 
a  person  of  his  age.  Therefore,  if  you  be- 
lieve that  the  plaintiff  faUed  to  give  such 
attention  to  his  surroundings  as  may  be 
reasonably  expected  from  the  average  boy  of 
his  age,  experience  and  capacity,  then  he 
was  guilty  of  negligence,  and  if  such  negli- 
gence contributed  in  any  degree,  however 
slight,  to  the  accident,  then  he  cannot  re- 
cover. 

16.  The  minority  of  the  plaintiff  does  not 
raise  a  presumption  that  he  did  irt)t  have 
the  capacity  to  understand  the  danger  of 
coasting  down  hUl  on  Clay  street  at  a  time 
of  the  day  when  vehicles  were  likely  to  be 
traveling  along  the  street,  and  contributory 
negligence,  on  his  part,  if  any,  however 
slight,  which  proatlmately  contributed  to- 
ward causing  the  accident,  is  a  good  defense 
to  this  action  and  would  necessitate  a  ver- 
dict in  favor  of  the  defendant. 

Instructions  I,  VII,  VUI,  and  IX  on  this 
subject  were  given  by  the  court  of  its  own 
motion,  and  III  and  V  at  the  request  of  the 
defendant    They  read  as  follows: 

"I.  By  this  action  the  plaintiff  seeks  to  re- 
cover compensatory  damages  for  injuries  which 


the  plaintiff  alleges  be  sustained  as  a  direct  or 
proximate  result  of  negligence  on  the  part  of  tiie 
defendant.  The  burden  is  on  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence  that 
the  defendant  through  bis  chauffeur  was  negli- 
gent at  the  time  and  place  in  the  controversy, 
and  likewise  to  prove  by  a  preponderance  of  the 
evidence  that  such  negligpnce  was  a  proximate 
cause  of  the  collision  and  of  the  injury  to  the 
plaintiff.  Unless  he  make  such  proof  in  both  of 
these  particulars,  he  is  not  entitled  to  your  ver- 
dict If  he  has  proven  by  a  preponderance  of 
the  evidence  that  the  defendant  was  negligent 
and  that  such  negligence  was  a  proximate  cause 
of  the  collision  and  of  injury  to  the  plaintiff, 
then  the  plaintiff  is  entitled  to  your  verdict  un- 
less it  shall  also  have  been  established  by  a  pre- 
ponderance of  the  evidence  that  the  plaintiff  was 
himself  guilty  of  negligence  which  contributed 
directly  or  proximately  in  some  manner  or  de- 
gree to  the  collision  and  to  the  injury. 

"The  happening  of  the  accident  raises  no  pre- 
sumption either  of  negligence  on  the  part  of  the 
defendant  or  of  negligence  on  the  part  of  the 
plaintiff.  Each  of  these  must  be  proven  and 
proven  by  a  preponderance  of  the  evidence.  As 
I  have  said,  the  burden  of  proving  negligence  on 
the  part  of  the  defendant  rests  on  the  plaintiff. 
On  the  other  hand,  the  burden  of  proving  con- 
tributory negligence  of  the  plaintiff  rests  upon 
the  defendant  If  upon  either  issue  the  proof  is 
equally  balanced,  then  the  party  having  the  bur- 
den of  making  proof  by  a  preponderance  of  the 
evidence  has  not  sustained  the  burden  that  the 
law  imposes  upon  him." 

"VII.  •  *  *  And  if  yon  further  believe 
from  the  evidence  that  a  violation  of  said  ordi- 
nance was  the  proximate  cause  of  said  accident 
and  plaintiETs  injuries,  and  that  plaintiff  was 
not  guilty  of  any  negligence  on  his  part  that 
contributed  to  said  accident  or  to  his  said  in- 
juries, then  it  becomes  your  duty  to  return  a 
verdict  in  favor  of  the  plaintiff  and  against  the 
defendant  If  the  plaintiff  was  guilty  of  negli- 
gence that  contributed  proximately  to  the  colli- 
sion, then  plaintiff  cannot  recover. 

"VIII.  If  you  believe  from  the  evidence  that 
the  plaintiff  at  the  time  of  the  collision  in  ques- 
tion was  upon  the  south  side  of  West  Fourth 
street  in  the  city  of  Los  Angeles,  proceeding  in 
an  easterly  direction  thereon  and  that  the  said 
collision  between  defendant's  automobile  and  the 
plaintiff  occurred  upon  the  south  side  of  the 
said  street  when  defendant's  automobile  was 
proceeding  in  a  westerly  direction  on  said  street 
and  upon  and  along  the  south  side  thereof,  then 
you  are  instructed  that  the  plaintiff  was  upon 
the  side  of  the  street  where  be  was  entitled  to 
be  when  proceeding  in  an  easterly  direction 
upon  and  along  said  street. 

"IX.  You  cannot  find  in  this  case  that  the 
plaintiff  was  guilty  of  fault  carelessness,  or 
negligence  that  contributed  to  or  caused  his  in- 
juries, unless  you  believe  from  the  evidence  that 
he  did  something  which  an  ordinarily  careful 
and  prudent  person  of  the  same  age  and  experi- 
ence, acting  under  the  same  or  similar  circum- 
stances, would  not  have  done,  or  that  he  failed 
to  do  something  which  an  ordinarily  careful  and 
prudent  person  of  his  age  and  experience  would 
have  done  under  those  circumstances." 

"III.  The  plaintiff  must  be  presumed  to  have 
had  such  discretion  and  to  have  taken  such  no- 
tice of  patent  and  obvious  dangers  at  the  time 
of  the  accident  complained  of  as  would  be  rea- 
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•oubly  «zpeet«d  of  a  person  of  his  age  and  ex- 
perience;  therefore,  if  yon  believe  that  he  was 
injnied  putlally  through  a  failnre  on  bis  part 
ts  take  maeb  care  of  himaelf  as  a  person  of  bis 
age  and  experience  would  ordinarily  exerciae, 
then  you  moat  return  a  verdict  }a  favor  of  the 
defendant" 

"V.  If  you  find  from  the  evidence  that  the 
leddent  would  not  have  happened  if  the  plain- 
tilf  bad  exercised  such  care  for  his  own  safety 
ss  may  fairly  be  expected  from  the  average  per- 
son of  his  age  and  capacity,  then  you  are  in- 
structed to  return  a  verdict  in  favor  of  defend- 
ant" 

We  iiave  thus  elaborately  stated  the  tenor 
of  the  requested  instractions  and  quoted  the 
Instructions  that  were  given  on  the  subject. 
In  order  that  any  difference  l)etween  them 
may  readily  appear.  Thi^i  difference  Is  ap- 
parent that  the  refused  Instructions  called 
attention  in  detail  to  the  specific  acts  or 
omissions  which  would  constitute  negligence 
upon  the  part  of  plaintiff.  Appellant  based 
hia  defense  of  OHitribntory  negligence  upon 
the  ground  that,  taking  into  account  the 
q)eed  of  the  bicycle  and  the  manner  of  Its 
operation,  the  section  of  the  city  In  which 
tlie  accident  occurred,  the  state  of  the  traffic 
in  that  vldnity  at  the  time,  and  the  other 
surrounding  circumstances,  the  plaintiff,  by 
reason  of  a  want  of  ordinary  care  for  one 
of  his  years,  brought  the  Injury  upon  him- 
self. The  evidence  before  us  on  this  subject 
was  addressed  to  these  various  aspects.  We 
moat  conclude  therefore  that,  when  the  Jury 
was  instructed  as  shown,  they  must  have  liad 
actively  In  mind  every  aspect  of  the  Issue. 
Clearly,  the  Instructions  given  to  the  Jury 
sufficiently  stated  the  law,  so  as  to  enable 
them  to  determine  from  the  evidence  wheth- 
er the  plaintiff,  notwithstanding  the  fact 
that  the  chauffeur  was  guilty  of  negligence 
per  se,  could  bav&  with  the  exercise  of  rea- 
sonable care,  avoided  the  accident.  This  Is 
all  the  defendant  was  entitled  to.  By  vary- 
tog  the  phraseology,  by  repeating,  by  segre- 
gating the  items  of  evidence  into  separate 
diarges,  the  rejected  Instructions  were  prolix 
and  to  some  extent  Involved  and  went  more 
kito  detail  than  was  necessary.  The  queo- 
tions  of  fact  were  not  intricate,  and  hence 
a  general  statement  of  the  law  pertinent  to 
the  issue  was  all  that  was  required. 

(tt,  12]  -3.  Appellant  contends  that  the 
conrt  erred  in  permitting  Frank  Pierce,  a 
witness  produced  by  the  plaintiff  In  chief, 
to  testify  in  rebuttal  as  to  the  number  of 
vehicles  on  West  Fourth  street  nt  the  time 
the  accident  occurred.  The  witness  did  tes- 
Ufr  on  the  point  as  follows: 

"Q.  How  many  autos,  if  any,  do  you  recollect 
were  on  the  north  side  of  West  Fourth  street 
between  Hill  street  and  Clay  just  before  the 
collision? 

"Ooansel  for  the  defendant:  I  object  to  that 
as  not  rebuttal. 

"The  Court:  Answer  the  question. 


"A.  There  was  one  wagon  on  the  north  ride 
of  the  street  having  a  horse  attached.  It  was 
lengthways  against  the  curb  a  few  feet  from 
Clay  street  I  don't  believe,  as  I  remember, 
there  was  any  other.  There  might  have  been, 
but  I  don't  remember  it" 

But  he  also  gave  testimony  In  rebuttal  as 
to  the  position  of  the  vehicles  on  the  street: 

"Q.  Are  yon  certain  that  there  was  not  a 
large  number  of  machines  on  the  north  side 
of  the  street  backed  up  against  the  curb? 

"A.  No.  they  didn't  back  up  against  the  curb 
themselves.    They  ran  parallel  with  the  curb." 

The  examination  continued  as  to  the  num- 
ber and  position  of  the  machines. 

The  following  testimony  was  given  by  the 
plaintiff  on  bis  direct  examination: 

"There  was  an  automobile  standing  still  near 
the  south  curb  of  West  Fourth  street  about  here 
(witness  indicating  by  square  and  figure  1). 
There  was  another  automobile  going  westerly 
on  West  Fourth  street  which  collided  with  me 
as  I  was  completing  making  the  turn  on  West 
Fourth  street  going  easterly  and  toward  Hilt 
street." 

This  is  all  the  testimony  on  this  subject 
given  on  the  direct  examination  of  the  plain- 
tiff. On  cross-examination  he  admitted  that* 
on  the  former  trial  he  had  testified  "that 
there  was  quite  a  number  of  madiines  all 
along  on  the  south  side  of  West  Fourth 
street,"  and  that  be  had  testified  also  on 
cross-examination  at  the  former  trial  "that 
there  was  quite  a  few  on  the  north  side  of 
Fourth  street  between  Clay  and  Hill." 

The  defendant  in  the  presentation  of  his 
case  went  into  the  subject  of  the  number 
of  vehicles  that  were  on  the  street  at  the 
time  of  the  accident  In  support  of  his  claim 
that,  even  If  the  chauffeur  was  on  the  left- 
hand  side  of  the  street,  his  action  was  ex- 
cusable. In  addition,  and  for  the  same  pur- 
pose, the  chauffeur  testified  as  to  the  position 
of  the  machines  with  reference  to  the  curb, 
whether  parallel  to  It  or  at  right  angles  with 
it  The  latter  was  an  entirely  new  inquiry, 
and  the  testimony  of  Frank  Pierce  in  re- 
buttal on  this  subject,  concerning  which  no 
evidence  was  given  before  the  plaintiff  rest- 
ed, was  therefore  competent  And  while  It 
is  true  that  the  subject  of  the  number  of 
machines  was  made  a  part  of  the  plaintiff's 
case  In  chief,  and  that  Pierce's  testimony  on 
the  iwlnt  In  rebuttal  may  have  exceeded  the 
proper  limits  of  preliminary  inquiry  as  to 
their  position,  yet  we  are  not  prepared  to 
hold  that  this  testimony,  even  U  erroneously 
admitted,  prejudicially  affected  the  rights  ot 
the  defendant. 

The  judgment  Is  affirmed. 

I  concur:    OLNBY,  J. 

SHAW,  3.  (concurring).  Instruction  I,  giv- 
en by  the  court  of  Its  own  motion,  directed 
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tbe  Jxaj  that  the  plaintiff  was  entitled  to  a 
verdict  "if  he  has  proven  by  a  preponderance 
of  the  evidence  that  the  defendant  was  neg- 
ligent and  that  such  negligence  was  a  prox- 
imate cause  of  the  collision  and  of  the  injury 
to  the  plaintiff,"  unless  it  was  also  establish- 
ed by  a  prei)onderance  of  the  evidence  that 
the  plaintiff's  own  negligence  contributed 
proximately  to  the  injury.  The  instruction 
did  not  in  any  respect  limit  the  negligence 
which  it  was  necessary  for  the  plaintiff  to 
prove,  to  that  which  was  alleged  in  the  com- 
plaint If  this  had  been  the  only  instruc- 
tion given  on  the  subject,  I  think  it  would 
be  true,  as  claimed  by  the  defendant,  that  it 
authorized  the  Jury  to  find  for  the  plaintiff 
if  they  concluded  the  defendant  was  negli- 
gent in  any  particular  whatever,  although  the 
negligence  was  not  charged  in  the  complaint 
The  failure  thus  to  limit  the  field  of  inquiry 
Is  emphasized  somewhat  by  the  refusal  of 
the  court  to  give  Instructions  3  and  5,  asked 
by  the  defendant  which  confined  the  neg- 
ligence to  be  considered  by  the  Jury  to  that 
which  was  alleged  in  the  complaint.  But  1 
do  not  believe  the  defect  in  the  instructions 
could  have  prejudiced  the  defendant  in  any 
way.  There  was  no  attempt  to  prove  any 
negligence  other  than  that  which  was  alleg- 
ed, and  none  other  was  discussed  through- 
out the  case.  The  instructions  given  direct- 
ed the  attention  of  the  jury  specifically  to  the 
particular  acts  of  negligence  charged  in  the 
complaint.  It  cannot  be  supposed  that  the 
Jury  would  find  a  verdict  for  the  plaintiff  be- 
cause they  imagined  tbe  defoidant  may  have 
been  negligent  in  a  manner  not  disclosed  at 
tbetrlaL 

In  other  particulars  I  concur  in  tbe  opin- 
ion of  Justice  LAWLOB. 


(180  C»l.  S27) 

McIiAUOHLIN  et  at.  v.  LOS  ANGELES  BY. 
CORPORATION.     (L.  A.  4885.) 

(Supreme  Cionrt  of  California.    June  9,  1910.) 

1.  Nbouoenck  «=>83— Last  Cleab  Chance. 

The  doctrine  of  last  clear  chance  does  not 
apply  where  the  injured  person  was  never  in 
danger  from,  and  not  touched  by,  the  instrumen- 
tality over  which  tbe  individual  charged  with 
negligence  had  controL 

2.  Street  Raii.boads  €=»93(4)— Ihjtibies  oh 
Tbacks— Ddtt  oy  Motokman. 

A  motorman  discovering  a  pedestrian's  peril 
on  the  tracks  is  bound  to  nse  only  the  degree 
of  care  which  a  reasonably  prudent  and  skillful 
motorman  would  have  used  under  all  of  the  cir- 
cumstances with  which  he  was  suddenly  con- 
fronted, and  which  were  visible  to  him  only 
from  the  platform  of  his  car,  and  be  is  not 
negligent  because  he  did  not  make  the  best 
dioice. 


3.  Street  Railboada  «=9ll4(7)— Irjubies  oif 
Tback  —  NxoLioENcs  OF  Motobuah— Siv- 
nciKNCT  or  Evidence. 

In  an  action  against  a  street  railway  for 
death  of  a  pedestrian  caught  between  east  and 
west  bound  cars,  so  that  she  stepped  back  from 
the  west-bound  car,  which  had  been  stopped  by 
its  motorman,  and  was  struck  by  the  east- 
bound  car,  evidence  held  not  to  warrant  finding 
that  the  motorman  of  the  west-bound  car  was 
guilty  of  negligence  in  stopping  his  car  across 
decedent's  path. 

4.  Stbbbt  Railboads  (3=3114(7)— Injubies  on 
Tback— Neqlioence  of  Motobman— Sam- 
ciENCT  OF  Evidence. 

In  an  action  against  a  street  railway  for 
death  of  a  pedestrian  caught  between  east- 
bound  and  west-bound  cars,  finding  that  tbe 
motorman  of  tbe  cast-bound  car  was  negligent 
in  not  stopping  his  car  sooner  held  supported 
by  evidence. 

5.  Evidence  «s»14(>— Sihilab  Facts. 

The  action  of  the  trial  court  over  objection 
in  discussing  with  plaintiff's  counsel,  and  in 
ultimately  receiving  and  reviewing,  evidence 
adduced  in  another  case  tried  before  the  same 
court  relative  to  the  distances  within  which 
cars  of  a  company  other  than  defendant  street 
railway  could  be  stopped,  was  error. 

6.  Appeal  ,ano  Bbbob  9s>  1054(3)— Habuixss 
Ebbob— Evidence. 

In  an  action  against  a  street  railway  for 
a  death  on  its  tracks,  error  in  receiving  evi- 
dence adduced  in  another  case  tried  before  the 
same  court  relative  to  the  distances  within 
which  cars  of  another  company  could  be  stop- 
ped, held  not  cured  by  the  court's  certificate 
that  its  decision  was  based  on  other  and  com- 
petent evidence. 

7.  Witnesses  $=»372(1)  —  Cbobs-Exakina- 
HON  OF  Own  Witness— Bias. 

Despite  Code  Civ.  Proc.  {  2049,  hi  an  ac- 
tion for  personal  injuries,  plaintiff's  counsel 
did  not  have  the  right  to  cross-examine  hia 
own  witness  merely  for  the  purpose  of  showing 
bias. 

8.  Witnesses  ^=>391—I)(PEACHiaNT— Incon- 
sistent Statements. 

Under  Code  CSv.  Proc.  t  2052,  an  impeach- 
ing question  involving  claimed  inconsistent 
statements,  and  which  in  the  first  instance 
had  been  put  to  the  witness  sought  to  be  im- 
peached, should  be  propounded  precisely  or  in 
substance  to  the  impeaching  witness,  and  a 
categorical  answer,  as  to  whether  such  state- 
ment was  made,  asked  for. 

Department  2. 

Appeal  from  Superior  Court  Los  Angeles 
Ck>unty ;  Grant  Jackson,  Judge. 

Action  by  Nettle  McLaughlin  and  others 
against  the  Los  Angeles  Railway  Corpora- 
tion. Judgment  for  plaintiffs,  and  defendant 
appeals.    Reversed. 

Gibson,  Dunn  &  Crutcher  and  Norman  S. 
Sterry,  all  of  Los  Angeles,  for  appellant 

Jones  &  Evans  and  Mattlson  B.  Jones,  all 
of  Los  Angeles,  for  respondents. 


4s>For  other  casas  see  same  topic  and  KEY-NUHBBR  In  all  Key-Numbered  Digests  and  Indexes 
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LENNON,  J.  Tids  is  an  appeal  by  tbe 
defendant  from  a  judgment  in  tiie  sum  of 
$730,  entered  in  favor  of  the  plaintiffs,  who 
Boed  as  tbe  cblldren  and  sole  heirs  of  Mrs. 
AdeUa  Ackerson,  to  recover  damages  for  her 
death,  which  was  alleged  to  have  been  caused 
by  the  n^Ugence  of  the  defendant  In  the  op- 
eration of  two  street  cars  on  Kast  Seventh 
street  in  the  city  of  Los  Angeles.  The  action 
was  tried  by  the  court  without  a  Jury. 

Tbe  undisputed  facts  are  these:  Mrs.  Ack- 
erson started  to  cross  from  tbe  south  to  the 
north  side  of  Bast  Seventh  street  at  a  point 
between  San  Julian  and  Wall  streets  at  about 
6  o'clock  on  the  evening  of  January  15, 191S. 
tTbe  defendant  was  operating  a  street  car 
line  w^h  a  double  track  on  this  street  At 
tbe  time  in  question  cars  were  approaching 
from  opposite  directions  along  these  tracks 
at  a  reasonable  rate  of  speed.  No  other  ve- 
hicles were  present  It  was  after  nightfall, 
bat  the  street  was  artificially  lighted,  and  the 
headlights  and  Interior  lights  of  both  cars 
were  burning  brightly.  The  deceased,  al- 
thooi^  she  was  66  years  of  age,  was  an  ac- 
tive woman.  In  foil  possession  of  her  fac- 
nltles  save  for  being  a  little  hard  of  hear- 
ing. Both  motormen  saw  her  and  sounded 
their  beUs  vigorously.  Nevertheless  the  de- 
ceased did  not  hesitate  in  her  course  across 
the  street.  She  looked  neither  up  nor  down 
the  street.  When  the  motorman  on  the  west>- 
bound  car  realized  that  she  was  evidently 
bent  upon  going  upon  and  across  the  tracks, 
he  brought  his  car  to  a  stop  so  that  tbe  rear 
portion  thereof  stood  across  the  path  which 
the  deceased  was  pursuing.  Meanwhile, 
when  the  deceased  was  within  two  or  three 
feet  of  the  south  rail  of  the  east-bound  track, 
the  motorman  on  the  east-bound  car  cut  off 
bla  current  and  put  on  his  air  brakes.  The 
deceased  entered  upon  the  east-bound  tracks, 
and,  seeing  the  west-bound  car  In  her  path, 
hesitated  and  stopped,  and  as  she  did  so  was 
■truck  by  the  east-bound  car,  sustaining  in- 
juries from  which  she  died. 

Tbe  trial  court  found  that  the  deceased, 
under  all  of  the  circumstances,  was  guilty  of 
negligoice  in  entering  upon  the  east-bound 
tracks.  .It  la  not  disputed  that  this  finding 
la  supported  by  the  evidence.  Nor  is  it  dis- 
puted that  up  to  the  time  when  the  deceas- 
ed came  within  two  or  three  feet  of  tbe 
■oath  rail  of  tbe  east-bound  track,  both  mo- 
tormen were  Justified  in  believing  that  she 
would  avoid  danger  by  exercise  of  due  care. 
Nor  can  the  finding  be  disputed  that  tbe  de- 
ceased was  not  gallty  of  negligence  in  hes- 
itating and  stopping  when  she  discovered  tbe 
west-bound  car  in  front  of  her.  The  ui;dl8- 
poted  situation,  therefore,  at  the  time  it  be- 
came evident  that  the  deceased  was  going  to 
attempt  to  cross  the  tracks,  was  this:  (1)  She 
had  negligently  placed  herself  In  a  place  of 
danger  from  which  it  was  Bpi>arent  that  she 
coold  not  or  would  not  extricate  herself ;  and 
C9  this  &ct  was  realized  by  both  motormen. 


Inasmuch  as  the  deceased  was,  admittedly, 
guilty  of  no  further  negligence  contribnting  to 
her  injury  and  death,  the  doctrine  of  "last 
clear  chance"  comes  into  play,  and  must  cov- 
er and  control  the  determination  of  the  only 
question  Involved  in  the  claimed  insufficiency 
of  the  evidence  to  support  the  court's  find- 
ings of  n^ligence.  That  question  is  this: 
Were  the  motormen,  or  either  of  them,  guilty, 
after  the  time  referred  to,  of  a  failure  to  use 
due  care  to  avoid  the  accident?  Responding 
to  this  qaestlon,  the  trial  court  found  as  a 
fact  that  both  motormen  were  guilty  of  neg- 
ligence after  the  discovery  of  tlie  predica- 
ment of  the  deceased,  and  apparently  rested 
its  Judgment  for  the  plaintiffs  upon  this  find- 
ing. 

We  will  first  consider  and  discuss  the  ques- 
tion of  the  negligence  charged  against  tbe 
motorman  on  tbe  west-bound  car.    Upon  this 
phase  of  the  case  the  finding  of  the  trial  . 
court  was: 

"Tliat  tbe  defendant,  through  its  motorman 
In  charge  of  its  west-bound  car  running  on  its 
track  on  East  Seventli  street,  carelessly  and 
negligently  stopped  said  car  in  front  of  and  in 
the  direct  path  of  the  said  deceased  witliout  any 
cause  or  reason  therefor,  and  the  said  deceased 
was  prevented,  through  said  negligence  and 
carelessness  of  the  defendant  and  its  said  serv- 
ant, from  passing  in  tbe  rear  tlieroof  in  safety 
and  witliout  injury  to  her;  that  if  said  west- 
bound car  Iiad  not  been  stopped  in  front  of  and 
in  the  direct  path  of  said  deceased,  as  afore- 
said, alie  would  have  passed  in  safety  ove&  the 
south  track  and  out  of  the  zone  of  danger  from 
the  defendant's  car  running  east  on  its  said 
south  track;  that  because  of  said  west-bound 
car  being  carelessly  and  negligently  stopped 
and  operated  as  aforesaid,  the  said  deceased, 
when  at  a  position  between  the  said  tracks  of 
the  said  defendant,  and  while  in  tbe  danger  zone 
of  the  defendant's  east-bound  car,  hesitated 
and  stopped  and  was  instantly  struck  by  one 
of  tbe  electric  cars  of  the  defendant,  which  was 
then  and  there  -operated  east  on  said  south 
track  by  the  defendant  and  its  servants  in 
charge  of  said  car  at  a  reckless  rate  of  speed, 
and  the  said  deceased  was  thereby  thrown  vio- 
lently to  said  street  and  was  then  and  there 
seriously  injured  from  which  injuries  she  died 
in  about  four  hours  thereafter.    •    *    * " 

[1-3]  The  correctness  of  the  fundamental 
facts  found  by  the  trial  court  conceruiug  the 
operation  of  tbe  cars  and  the  movements  and 
conduct  of  the  deceased  are  not  disputed; 
but  It  Is  earnestly  insisted,  and  Justly  so,  we 
think,  that  these  fundamental  facts  neither 
warrant  nor  support  the  finding  that  the  mo- 
torman on  the  west-bound  car  was  guilty  of 
negligence  in  bringing  his  car  to  a  stop  across 
the  path  of  the  deceased.  Practically  the 
only  evidence  upon  this  phase  of  the  ease  is 
to  be  found  in  tbe  testimony  of  the  motor- 
man  on  the  west-bound  car,  and  tbe  admitted 
fact  In  the  case  that  there  was  a  space  of 
about  three  feet  between  tbe  cars  in  which 
the  deceased  could  have  stood  in  safety.  The 
motorman  testified'  as  follows: 
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"BelatlTa  to  tiie  Muth  track,  the  [the  de- 
ceased] waa,  I  suppose,  two  or  three  feet  ficom 
the  aonth  track— she  hadn't  stepped  over  the 
rail  7et,  or  oo  either  track,  when  I  last  saw 
her.  As  to  the  east-bound  car's  front  end  at 
that  instant — well,  I  suppose  he  was  somewhere 
between  half  a  car's  length,  maybe  a  little 
over,  la  front  of  me.  The  woman  was  still 
waUdng  north  when  I  last  saw  hei^— hadn't 
slowed  up  a  bit,  coming  in  the  direction  of  my 
car.  I  stopped  my  car  as  soon  as  I  could, 
and  that  waa  pretty  quick.  1  had  an  idea — I 
was  pretty  near  positive  that  she  was  going  to 
come  on,  and  with  my  car  stopped  she  could 
get  up  to  the  side  of  it  and  be  out  of  the  way 
of  the  other ;  of  course,  if  they  were  both  going, 
she  couldn't  so  well.  I  think  I  stopped  before 
the  impact— before  she  got  in  there." 

It  being  conceded  that  the  deceased  was 
negligent,  the  negligence  of  the  west-bound 
motorman  can  Justify  the  Judgment  only  up- 
on the  theory  that  he,  as  well  as  the  east- 
bound  motorman,  had  a  last  clear  chance 
to  avoid  injuring  the  deceased.  It  would  be 
without  precedent,  so  far  as  we  are  aware, 
to  apply  the  doctrine  of  "last  clear  chance" 
where,  as  here,  the  Injured  person  was  nev- 
er in  danger  from,  and  not  touched  by,  the 
instrumentality  over  which  the  individual 
charged  with  negligence  had  controL  Con- 
ceding that  the  west-bound  motorman  did 
have  a  last  clear  chance  of  avoiding  injuring 
the  deceased,  the  fact  remains  that  he  did 
avoid  injuring  her.  She  waa  imperiled  in  the 
first;  instance,  and  ultimately  injured  and 
killed,  by  the  Impact  of  the  east-bound  car. 
We  should  hesitate  to  hold  that  it  was  negli- 
gent to  stop  a  street  car  in  a  situation  where 
a  collision  was  imminent  between  a  pedestrian 
and  some  other  moving  vehicle  which  was 
completely  under  the  control  of  a  third  per- 
son. Ordinarily,  a  street  car  standing  still 
can  hurt  nobody.  On  the  other  hand,  if  it  be 
kept  In  motion,  in  the  presence  of  an  im- 
pending crisis  involving  posirible  injury  to  a 
pedestrian  by  other  vehicles  in  the  Immediate 
vicinity,  there  immediately  arises  the  peril 
of  the  pedestrian's  being  thrown  under  the 
wheels  of  the  moving  car.  Particularly  Is 
this  so  in  a  situation  such  as  that  presented 
In  the  Instant  case.  The  deceased  was,  to  the 
knowledge  of  the  west-bound  motorman, 
about  to  step  upon  the  east-bound  track, 
thereby  placing  herself  in  immediate  peril 
from  a  car  approaching  on  that  track,  and  a 
few  feet  to  her  left.  Under  these  circum- 
stances the  west-bound  motorman,  we  think, 
was  Justified  In  anticipating  that  while  the 
speed  of  the  east-bound  car  might  be  check- 
ed to  the  extent  of  avoiding  striking  a  fatal 
blow,  nevertheless  that  car  might  very  pos- 
sibly throw  the  deceased  under  the  trucks 
of  his  own  car.  There  were,  then,  two 
courses  open  to  him  to  avoid  the  peril  made 
possible  by  such  a  situation.  He  could  either 
have  stopped  the  car,  as  he  did,  or  he  could 
have  speeded  up  his  car  in  an  attempt  to  get 
It  completely  out  of  the  danger  sone.    The 


first  course  and  the  course  actually  adopted 
would  ordinarily  result  in  safety.  The  lat- 
ter course  would  very  likely  be  fraught  with 
perU.  A  slight  miscalculation  of  the  rate  of 
speed  of  either  car  or  of  the  deceased  might 
perchance  result  fatally.  We  do  not  think 
that  the  motorman  of  the  west-bound  car 
was  required  to  assume  any  such  risk.  True, 
the  court  below  found  that  if  the  motorman 
bad  speeded  up  his  car  the  deceased  would 
have  passed  across  the  tracks  in  safety.  But 
that  fact  alone  Is  not  sufficient  to  charge  said 
motorman  with  negligence.  It  must  further 
appear  that  a  reasonably  prudent  and  skill- 
ful motorman  would  not  have  done  as  he 
did.  The  court's  conclusion  obviously  was 
based  upon  a  last  analysis  of  the  peril  of  the 
situation  as  revealed  by  the  testimony  of  the 
numerous  witnesses  who  had  viewed  the  ac- 
cident from  various  positions.  Clearly,  the 
motorman  caimot  be  held  to  have  been  negli- 
gent merely  because  he  did  not  make  the 
choice  which  such  an  analysis  perhaps  shows 
would  have  been  the  best  choice.  He  was 
bound  to  use  only  tliat  degree  of  core  which 
a  reasonably  prudent  and  skillful  motorman 
would  have  used  under  all  of  the  circum- 
stances of  a  situation  with  which  he  was 
suddenly  confronted,  and  which  were  only 
visible  to  him  from  the  platform  of  his  mov- 
ing car.  Assuming  that  the  motorman  was 
boiind  to  surmise  that  the  deceased  might 
have  succeeded  in  crossing  the  east-bound 
track  ahead  of  the  on-coming  car,  still  he 
can  only  be  held  negligent  In  stopping  upon 
the  theory  that  he  was  bound,  in  addition,  to 
anticipate  that  the  deceased  would  hesitate 
and  step  back  upon  seeing  his  car  in  her 
path.  True,  the  court  found  that  the  deceas- 
ed was  not  negligent  in  so  stepping  back; 
but  that  is  a  very  different  thing  from  find- 
ing that  the  motorman  was  bound  to  antici- 
pate that  she  would  do  so.  Clearly,  it  would 
have  been  the  wise  and  prudent  thing  for 
the  deceased  to  have  stopped  and  stood  in  the 
clear  space  between  the  cars  until  the  east- 
bound  car  had  stopped  or  gone  by.  The  mo- 
torman was  Justified,  we  think.  In  assuming 
that  the  deceased  would  thus  have  endeavor- 
ed to  save  herself  from  injury. 

[4]  This  brings  us  to  a  consideration  of  the 
negligence  charged  and  found  against  the 
motorman  of  the  east-bound  car.  Upon  this 
phase  of  the  case  the  finding  of  the  trial 
court  was  as  follows: 

"That  the  said  defendant,  through  its  motor- 
man  in  charge  of  said  east-bound  car,  careless- 
ly, negligently,  recklessly,  and  wantonly  ran 
said  car  against  the  said  deceased  while  shi> 
was  between  the  said  trades  of  the  said  defend- 
ant, and  known  to  said  motorman  in  charge  of 
said  east-bound  car  to  be  in  a  dangerous  posi- 
tion ;  that  the  said  motorman  in  charge  of  said 
east-bound  car,  after  discovering  and  knowing 
that  the  said  deceased  was  in  a  dangerous  posi- 
tion, had  ample  time  and  distance  within  which 
to  stop  his  said  car  by  the  exercise  of  ordinary 
care  before  striking  the  deceased :  that  the  said 
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BOtorman  did  not  ezerdae  ordinary  care  in  op- 
aiadnf  said  east-bound  car  to  avoid  injnring 
her,  bat,  on  the  contrary,  recklessly  and  wanton- 
ly ran  said  car  against  her,  and  thereby  caused 
her  death  as  aforesaid ;  that  the  said  motorman 
in  charge  of  said  east-bound  car  saw  said  de- 
eeaaed  from  the  time  she  left  the  south  curb 
nntQ  she  was  struck,  as  aforesaid,  and  knew 
when  she  was  approacliing  the  danger  zone  of 
liis  car;  that  when  deceased  was  two  or  three 
feet  south  of  the  south  rail  of  the  east-bound 
track  the  motorman  threw  off  his.  current  and 
applied  his  brakes  in  an  endeavor  to  stop  said 
car,  but  that  he  did  not  stop  said  car  as  sooa 
or  as  quicldy  as  he  should  and  could  have 
stopped  said  car ;  that  at  said  time  the  deceased 
was  a  sufficient  distance  in  advance  of  the  car 
so  that  the  same  should  and  could  have  been 
stopped  by  the  exercise  of  ordinary  care  in  op- 
erating said  car;  that  the  motorman  had  a 
dear  opportunity  to  avoid  injuring  the  deceas- 
ed after  be  knew  her  to  be  in  a  place  of  dan- 
ger, but  recklessly  and  wantonly  failed  to  op- 
erate bis  said  car  to  that  end;  that  the  said 
deceased  was  not  careless  or  negligent  in  hes- 
itating and  stopping  as  aforesaid." 

Tbe  8iun  and  substance  of  these  partic- 
ular findings  iB  that  while  tbe  motorman  of 
the  east-bound  car  was  seasonably  Tigilant 
in  an  endeavor  to  bring  the  car  to  a  stop, 
and  thereby  avoid  the  accident,  nevertheless 
be  was  guilty  of  negligence  in  failing  to  fully 
arail  himself  of  tbe  last  clear  chance  to 
aroid  injuring  tbe  deceased,  in  that  be  fail- 
ed, witb  tbe  means  at  band,  to  effectively 
stop  the  car  at  a  distance  from  the  (ftceased 
at  wliicb  it  could  and  should  have  been  so 
stopped.  Of  course,  if  this  be  so,  it  must 
follow  that  tbe  negligence  of  tbe  deceased 
in  going  upon  tlie  east-bound  track  did  not 
ultimately  contribute  proximately  to  her  in- 
jury and  death.  A  review  of  tbe  evidence 
upon  tills  phase  of  tbe  case  compels  tbe  con- 
dnsion  that  tbe  findings,  in  so  far  as  they 
dedare  that  tbe  motorman  did  not  stop  thb 
car  aa  quickly  as  he  could  and  should  have 
done  must  have  been  made  and  based  upon 
one  of  two  theories:  (1)  That  although  tbe 
motorman  threw  off  tbe  current  and  applied 
tbe  brakes  in  an  endeavor  to  stop  the  car 
when  tbe  deceased  was  two  or  three  feet  of 
tbe  south  rail  of  bis  track,  nevertheless  be 
did  not  apply  tbe  brakes  as  vigorously  and  as 
effectiTely  as  might  and  should  have  been 
done ;  or  (2)  that  the  motorman  should  have 
used  tbe  reverse  Instead  of  tbe  brakes,'  or 
that,  simultaneously  and  In  conjunction  witb 
tbe  use  of  tbe  brakes,  be  should  have  re- 
sorted to  tbe  use  of  tbe  reverse. 

The  evidence  of  tbe  plaintiff  responding 
to  this  phase  of  tbe  case  is  to  be  found  in 
tbe  testimony  of  two  passengers  on  tbe  east- 
bound  car  and  the  testimony  of  two  expert, 
or  ratber  opinion,  witnesses.  One  of  these 
opinion  witnesses  was  a  policeman  who  bad 
formerly  been  a  motorman,  while  tbe  other 
was  a  laborer  who  at  one  time  bad  operated 
a  street  car  for  tbe  period  of  11  months. 
Neither  of  these  witnesses  bad  ever  been 


in  control  of  a  car  of  tbe  type  wbidi  struck 
tbe  deceased  and  caused  tbe  injuries  result- 
ing in  ber  death.  These  witnesses,  in  effect, 
testified  that  it  was  their  opinion  that  the 
east-bound  car,  under  all  of  tbe  shown  cir- 
cumstances, might  have  been  stopped  sooner 
than  it  was.  From  a  perusal  of  their  testi- 
mony it  appears  that  their  opinions  were  not 
based  upon  any  experiment  made  with  tbe 
car  in  question,  similarly  loaded,  on  a  simi- 
lar grade,  and  with  the  same  air  pressure. 
To  tbe  contrary,  it  appears  that  their  opin- 
ions were  based  wholly  upon  tbetr  experience 
in  the  handling  of  different  cars,  differently 
loaded,  on  different  grades,  with  different 
amounts  of  air  pressure,  and  witb  different 
circumstances  calling  for  the  sudden  stop- 
page of  the  car.  One  of  these  witnesses 
stated  that  he  was  merely  giving  estimates 
of  the  distances  within  which  a  car  might 
be  stopped,  and  that  be  could  not  tell  witb 
any  degree  of  precision  tbe  distance  within 
which  a  car  might  be  stopped  when  going  at 
a  specified  speed.  The'  other  witness  gave  It 
as  bis  opinion  that  there  was  not  any  given 
distance  In  which  a  car  might  be  stopped. 
Both  witnesses  were  practically  agreed  that 
tbe  same  car  will  stop  within  different  dis- 
tances under  apparently  tbe  same  opera- 
tion and  conditions.  Witb  reference  to  tbe 
method  of  effectively  stopping  in  an  emer- 
gency a  car  going  from  8  to  10  miles  an  hour 
within  a  distance  of  20  feet,  one  of  these 
witnesses  declared  that  be  would,  in  addi- 
tion to  tbe  use  of  tbe  air,  resort  to  tbe  re- 
verse— that  Is  to  say,  he  would  throw  off 
tbe  current,  pull  tbe  reverse  lever,  and  then 
feed  the  current  bade  slowly,  during  which 
operation  tbe  car  would  continue  Its  forward 
movement  until  checked  by  tbe  gradual  ex- 
tinguishment of  its  momentum.  This  wit- 
ness, however,  admitted  that  a  sudden  re- 
sort to  tbe  reverse  was  fraught  witb  diffi- 
culty, and  very  likely  to  result  In  failure. 
Finally,  be  gave  it  as  bis  opinion  that  "in 
09  out  of  100  cases  tbe  air  will  stop  quicker 
and  better  than  the  reverse.  •  •  •  A  per- 
son gets  excited,  and  they  throw  the  con- 
troller too  far  and  it  throws  tbe  overhead. 
If  you  throw  your  overhead  you  are  power- 
less, if  your  wheels  don't  freeze  to  the  rail. 
The  brake  Is  the  best  thing  to  stop  the  car, 
provided  your  air  is  all  right.  Assuming  the 
brake  is  working  and  tbe  air  Is  all  right, 
tbe  brake  Is  tbe  best  and  safest  means  to 
make  a  service  or  emergency  stop."  The  oth- 
er .witness  was  also  of  the  opinion  that  the 
reverse  should  be  resorted  to  for  an  emer- 
gency stop,  and,  in  this  behalf,  testified:  "I 
would  use  the  reverse  in-  an  emergency  If 
the  track  was  kind  of  bad,  and  I  saw  that 
I  was  going  to  bit  tbe  person,  I  believe  that 
I  would  reverse — I  don't  know  whether  It 
would  do  much  good.  At  times  it  does,  and 
At  times  it  don't ;  at  times  if  you  sing  a  car 
It  will  slide  before  It  takes  effect  You  have 
got  to  reverse  it,  and  then  throw  your  con- 
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troller  dear  aromtd,  that  tbrows  your  over- 
head ;  then  It  takes  probably  a  second  or  two 
to  take  hold."  We  shall  consider  elsewhere 
the  testlniony  of  the  passengers  on  the  car. 

The  evldenoe  offered  npon  behalf  of  the 
defendant  npon  this  phase  of  the  case  was 
elicited  from  several  witnesses — ^motormen 
and  instmctora  of  motormen  actively  and 
dally  engaged  for  many  years  in  their  re- 
spective occupations — whose  testimony,  in 
substance,  was  that  there  was  not  a  grade  at 
the  scene  of  the  accident  sufficient  to  make 
any  appreciable  difference  in  stopping  a  car 
going  either  way;  that  a  gnlcker  and  better 
stop  could  be  made  with  the  air  than  with 
the  reverse;  that  if  the  air  was  working 
light  the  reverse  should  never  be  used  in  an 
emergency  stop;  that  a  better  stop  would  be 
obtained  by  using  either  the  reverse  or  the 
brakes  rather  than  by  using  both  at  the  same 
time;  that  the  brakes  stopped  the  car  by  re- 
tarding the  revolutions  of  the  wheels,  while 
the  reverse  would  stop  It  by  revolving  the 
wheels  in  an  <^posite  direction  from  that  In 
which  the  car  was  first  proceeding ;  that  the 
result  of  the  use  of  the  air  and  of  the  brakes 
together  was  to  reduce  the  effect  of  each; 
and  that,  while  the  brakes  will  produce  a 
stop  mudi  quicker  than  the  reverse,  the  re- 
verse alone  will  result  in  a  stop  quicker  than 
when  it  is  used  in  conjunction  with  the 
brakes.  Three  of  these  witnesses  were  in 
substantial  accord  in  the  opinion,  based  upon 
many  years  of  experience  and  actual  tests 
made,  that  a  loaded  car  of  the  type  in  ques- 
tion could  not  be  brought  to  a  full  stop  In 
any  distance  short  of  from  50  to  60  feet. 
During  the  examination  of  one  of  these  wit- 
nesses it  was  developed  that  the  defendant, 
as  a  result  of  a  series  of  experiments,  had 
issued  to  Its  employes  written  instructions, 
which  were  in  force  at  the  time  of  the  acci- 
dent, designating  the  method  and  means  to, 
be  employed  by  motormen  when  required  to 
make  emergency  stops.  These  rules,  whidi 
were  produced  and  admitted  in  evidence  up- 
on the  demand  of  the  plaintiff,  provided  that, 
•in  making  emergency  stops  for  any  pur- 
pose, always  rely  on  your  air  brakea  Never 
reverse  unless  you  have  less  than  30  pounds 
of  air.  (Or  brakes  become  useless  or  inef- 
fective.)" Again,  one  of  defendant's  bulle- 
tins. Introduced  in  evidence  under  similar 
circumstances,  states  that  "In  making  tests 
it  has  been  found  that  the  quickest  and 
shortest  stops  can  be  made  with  the  air 
brakes."  It  was  also  shown  in  evidence  up- 
on behalf  of  the  defendant,  and  not  disputed 
by  the  plaintiff,  that  the  car  in  question  was, 
at  the  time  of  the  accident,  equipped  with  an 
air  gauge  carrying;  minimum  45  and  maxi- 
mum 66  pounds  pressure,  and  that  the  air 
was  working  right,  carrying  pressure  within 
the  minimum  and  maximum  limits. 

Considering  this  evidence  as  a  whole,  there 
ia  not,  we  think,  any  substantial  conflict  ex- 


isting between  the  opinions  of  the  witness 
for  the  plaintiff  and  those  for  the  defendant 
as  to  the  wisdom  of  using  the  reverse  alone, 
or  in  conjunction  with  the  air  brakes,  for  the 
purpose  of  making  an  emergency  stop.  To 
the  contrary.  It  would  appear,  it  seems  to  us, 
that  all  of  the  witnesses  were  substantially 
agreed  that  the  use  of  the  brakes  alone  in  an 
emergency  was  the  best  way  to  stop  a  car, 
and  all  that  an  ordinarily  sklUful  and  pru- 
dent motorman  was  required  to  do. 

This  brings  us  to  a  consideration  of  the 
auestlon  of  whether  or  not,  by  a  proper  use 
of  the  brakes  alone,  the  car  could  and  should 
have  been  stopped,  considering  the  speed  at 
which  It  was  going,  within  a  distance  suffi- 
cient to  have  avoided  striking  the  deceased. 
While  It  Is  true  that  the  testimony  of  the 
two  opinion  witnesses  of  the  plaintiff  consist- 
ed largely  of  estimates,  based  solely  upon 
their  general  experience  as  motormen,  of  the 
distance  within  which  the  car  should  and 
could  have  been  stopped  by  the  use  of  the 
brakes  while  going  at  a  given  rate  of  speed, 
still  this  testimony,  having  been  offered  and 
received  without  objection,  was  some  evi- 
dence of  the  fact  In  dispute,  and  the  court 
might  have  considered  it,  and  doubtless  did 
consider  it  and  give  it  some  weight,  when  It 
made  Its  findings.  Further  support  of  the 
finding  relative  to  the  effective  use  of  the 
brakes  is  to  be  found  in  the  testimony  of  the 
plaintiffs'  witnesses  Setcbell  and  Plstonettl, 
who,  at  the  time  of  the  accident,  were  riding 
on  the  front  of  the  east-bound  car.  Setcbell 
testified,  In  substance,  that  he  felt  the  im- 
pact of  the  car  against  the  body  of  the  de- 
ceased; that  he  could  not  say  from  the  "feel- 
ing" of  the  car  that  the  brakes  had  been  set 
prior  to  the  collision  of  the  car  with  the  de- 
ceased, and  that  he  "felt  the  brakes  set  aft- 
er the  lady  had  been  stradc."  The  Inference 
naturally  and  necessarily  dedudble  from  this 
testimony  was  that  the  brakes  were  not  set 
at  all,  or.  If  set,  were  not  so  set  as  to  make 
their  operation  effective  until  after  the  de- 
ceased had  been  struck.  While  It  is  true 
that  the  testimony  of  this  witness,  In  so  far 
as  It  related  to  the  timelv  application  of  the 
brakes,  was,  as  is  clearly  indicated  by  the 
findings,  rejected  by  the  trial  court,  never- 
theless it  does  not  appear,  and  we  cannot 
say,  that  the  testimony  in  question.  In  so  far 
as  tt  related  to  the  effective  operation  of  the 
brakes,  was  also  rejected  by  the  trial  court. 
The  inference  that  the  brakes,  though  set, 
were  not  effectively  set,  finds  further  sup- 
port in  the  testimony  of  Pistonettl,  who  tes- 
tified that  "the  car  stopped  rather  gently — it 
didn't  stop  with  a  jerk;  It  slowed  up  and 
stopped  rather  gently."  The  testimony  of 
Setcbell  and  Pistonettl,  considered  In  con- 
junction with  that  of  the  opinion  witnesses, 
creating,  as  it  clearly  did,  a  conflict  in  the 
evidence,  concerning  the  proper  and  effica- 
cious use  of  the  brakes,  sufilced  to  support 
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fbe  flndtng  that  the  motonnan  of  tbe  east- 
boond  car  was  negligent  In  not  bringing  his 
car  to  a  stop  sooner  than  he  did. 

[I,  I]  It  appears  from  the  record  that,  dnr- 
Ing  the  argument  of  the  <3ise,  the'  trial  coart, 
In  the  face  of  objection,  dlscnssed  with  coun- 
sel for  the  plaintiff,  and  ultimately  received 
and  reviewed,  the  evidence  adduced  in  an- 
other case,  which  had  been  tried  before  the 
came  court,  relative  to  the  distances  within 
which  cars  of  a  company  other  than  the  de- 
fendant could  be  stopped.  This  was  error, 
and  was  not  cured  by  the  certificate  of  the 
court  that  its  decision  was  wholly  based  up- 
on other  and  competent  evidence.  Peck  v. 
Pierce,  63  Conn.  310,  28  Atl.  524 ;  Rapson  v. 
Leighton,  187  Massi  432,  73  N.  B.  640; 
Jaques  v.  Bridgeport,  etc.,  Oo.,  41  Conn.  61, 
19  Am.  Rep.  483.  That  this  error  contribut- 
ed to  the  Judgment,  and  was  therefore  preju- 
dicial, seems  clear  when  viewed  in  the  light 
of  the  fact  the  evidence  upon  which  rests  the 
finding  of  negligence  in  the  east-bound  mo- 
torraan  was  little  better  than  meager.    Our 

condnsion  in  ttiis  behalf  Is  fortified  by  the  j  sworn  by  the  plaintiffs  as  an  impeaching  wit- 
fact  that  when  the  plaintiffs  and  defendant  I  ness.  The  record  shows  that  the  trial  court, 
had  both  rested  their  case,  and  before  the !  over  objection,  permitted  Miller  to  be  inter- 
extraneous  evidence  complained  of  had  been  |  rogated  as  to  what  he  said  to  the -witness 
considered  at  all,  the  trial  court  announced,  i  sought  to  be  impeached,  rather  than  what 
as  shown  by  the  bill  of  exceptions,  that  j  the  latter  said.  In  short,  the  Impeaching 
"there  was  the  gravest  doubt  as  to  whether  question,  involving  the  claimed  Inconsistent 
It  was  possible  for  the  motorman  to  have  |  statements,  and  which.  In  the  first  Instance, 
stopped  his  car  sooner  than  he  did."  |  had  been  put  to  the  witness  sought  to  be  Im- 

[7]  The  trial  court  also  erred,  to  the  prej- 1  peached,  was  not  propounded,  precisely  or  in 
ndiee  of  the  defendant,  in  Its  ruling,  in  the  I  substance,  to  the  Impeaching  witness.  "The 
face  of  q>eclflc  and  sufficient  objection,  per-  proper  method  of  lmt)eachment  is  to  formu- 
mitting  the  cross-examination  by  plaintiffs'  i  late  the  question  so  as  to  embrace  the  very 
counsel  of  plaintiffs'  expert  witness  Lacher.  |  statement,  at  least  in  substance,  which  the 


testimony  against  the  plaintiffs,  and  conced- 
ing that  counsel  for  the  plaintiffs  was,  as  he 
stated  when  insisting  upon  the  right  to 
cross-examine  bis  own  witness,  surprised  at 
the  testimony  of  the  witness,  still  this  fact 
did  not  give  him  the  right  to  cross-examine 
merely  for  the  purpose  of  showing  bias.  The 
general  role  is  that,  where  a  witness  is  un- 
expectedly hostile  to  or  biased  against  the 
party  by  whom  he  Is  called,  such  party  can- 
not introduce  evidence  tending  to  show  such 
hostility  or  bias.  In  re  Mellen's  Estate,  56 
Hun,  563,  9  N  T.  Supp.  929 ;  Wise  v.  Wake- 
field, 118  CaL  107,  50  Pac.  810, 

[I]  Subsequently  counsel  for  the  plaintiffs 
endeavored  to  Impeach  the  testimony  of  this 
same  witness  by  proof  of  previous  inconsist- 
ent statements.  As  a  foundation  for  the  at- 
tempted Impeachmeut,  the  witness  in  ques- 
tion was  asked  If  he  had  not  made  certain 
statements  to  a  man  named  Miller  at  a  cer- 
tain time  and  place.  The  witness  having  de- 
nied making  the  statements  contained  in  the 
impeaching  question,  Miller  was  called  and 


Plainly  the  puriwse  of  this  ciyss-examlna- 
tion  was  to  show  that  the  witness  was  biased 
In  favor  of  the  defendant  It  tended  to,  and 
donbtless  did,  discredit  the  witness  to  the 
extent  that  this  testimony  was  favorable  to 
the  defendant  This  the  plaintiffs  were  not 
entitled  to  do.  If  the  witness  in  question, 
having  been  called  by  the  plaintiffs,  bad  un- 
expectedly given  damaging  testimony  against 
them,  it  would  have  been  permissible,  under 
the  provisions  of  section  2049  of  the  Code  of 
Civil  Procedure,  to  show  that  the  witness 
had  previously  made  statements  inconsistent 
with  his  testimony  upon  the  theory  that  the 
plaintiffs  were  taken  by  surprise  by  the  ad- 
verse testimony  of  their  own  witness.  Peo- 
ple V.  Greeks,  141  OaL  529,  75  Pac.  101.  As- 
suming that  the  witness  In  question  did  give 
182P.-4 


witness  whom  It  is  desired  to  Impeach  has 
denied  making,  and  to  ask  the  impeaching 
witness  for  a  categorical  answer  whether 
the  statement  was  made,  giving  'the  circum- 
stances of  times,  places,  and  persons  pres- 
ent' Section  2052,  Code  Civ.  Pro."  Norris 
V.  Grandall,  65  Pac.  568,  570.i  See,  also. 
People  V.  Nonella,  90  Cal.  333,  33  Pac  1097. 

This  disposes  of  all  of  the  points  made  in 
support  of  the  appeal  whldi  we  deem  worthy 
of  discussion. 

The  Judgment  appealed  from  Is  reversed. 

We  concur:   WILBUR,  J.;   MELVIN,  X 


'  Reportad  in  full  In  tha  Paciflo  Reporter ;  report- 
ed as  a  memorandum  decision  without  opinion  In  in 
CaL  zlz. 
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(180  Cal.  540) 

MH/IvER  et  al.  v.  PITMAN  et  al.    (L.  A.  489S.) 

(Supreme  Court  of  California.     Jane  9,  1919. 
Rehearing  Denied  July  7,  1910.). 

1.  EXECUTOBS  AND  Aduinistbatobs  ^s>315 
(6)— Decbeb  of  DlSTBIBUnON— Coliateral 
Attack. 

A  decree  of  distribution  is  not  subject  to 
collateral  attack  no  matter  Iiow  erroneously  it 
may  appear  to  depart  from  tlie  terms  of  the 
will,  if  all  of  the  interested  parties  have  had 
due  notice  of  the  petition. 

2.  EXECUTOBS     AND     ADHINISTBATORS     ^=9314 

(4)— Petition    fob   FInal    Distbibotion— 

Notice. 
It  is  not  necessary  that  personal  notice  be 
given  of  presentation  and  pendency  of  a  peti- 1 
tion  for  final  distribution,  and,  where  there 
is  no  claim  that  the  notice  required  by  law  was 
not. given,  it  will  be  presumed  that  such  notice 
was  given. 

3.  EXECUTOBS  AND  Administbatobs  ®=>315 
(5)— Decree   of    Distbibotion— C^nstbuo 

TION. 
A  decree  of  distribution  disposing  of  the 
residue  of  decedent's  estate,  described  as  "all 
of  said  property,"  to  his  widow,  naming  her, 
meets  the  requirements  of  Code  Civ.  Proc.  $ 
1666,  and  distributes  all  of  estate  to  her  with- 
out limitation. 

4.  Appeal  and  Ebrob  €=>843(2)— Mattebs 
Not  Necessabt  to  Dispose  of  Case— Re- 
view. 

Since  neither  the  pleadings  nor  proof  of 
plaintiff  suffice  to  support  their  action  to  quiet 
title,  the  question  of  the  statute  of  limitations 
put  in  issue  by  the  pleadings  need  not  be  con- 
sidered. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County :  Fred  H.  Taft,  Judge. 

Action  by  John  B.  Miller  and  another 
against  Albert  Sidney  Pitman  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peaL    Reversed. 

Kendrick  &  Ardls,  of  Los  Angeles,  for  ap- 
pellants. 

A.  Moore,  of  » blttler,  and  B.  A.  Moore,  of 
Los  Angeles,  for  respondents. 

LENNON,  J.  This  is  an  appeal  from  a 
judgment  quieting  the  plaintiffs'  title  to  an 
undivided  one-fourth  of  a  certain  tract  of 
land  situate  in  the  county  of  Los  Angeles  and 
awarding  to  the  plaintiffs  the  sum  of  11,750 
for  the  use  and  occupation  of  said  lands  for 
the  period  during  which  the  trial  court  found 
the  plaintiffs  were  entitled  to  tbe  possession 
thereof. 

The  facts  of  the  case,  as  revealed  by  the 
pleadings,  proof,  and  findings,  are  generally 
these:  In  February,  1888,  Ellas  W.  Pitman 
died  seized  of  a  tract  of  land  which  included 


the  land  In  salt  By  his  wlU,  he  left  a  Ufe 
estate  In  the  said  land  to  his  wife  Charlotte 
Pitman,  whom  be  named  as  executrix,  with 
remainders  in  fee  to  their  children  and  to  the 
heirs  of  the  children's  bodies.  Under  the 
terms  of  this  will,  the  plaintiff,  John  E.  Mil- 
ler, the  orphaned  grandson  of  Elias  W.  and 
Charlotte  Pitman,  who  was  at  the  time  eleven 
years  of  age,  was  entitled  to  an  undivided 
one-sixth  Interest  In  the  total  remainder, 
his  sister  to  one-sixth,  and  the  defendants 
Albert  S.  Pitman  and  Mary  Cole,  n6e  Pitman, 
to  one-third  each.  In  Mardi,  1S88,  the  de- 
fendant Albert  S.  Pitman,  son  of  Elias  W. 
and  Charlotte  Pitman,  was  duly  appointed 
the  guardian  of  tbe  plaintiff  Jobn  E.  Miller 
and  of  bis  sister,  Mary  Miller,  and  acted  as 
such  during  their  minority  and,  in  fact,  never 
was  discharged.  The  will  of  Ellas  Vf.  Pit- 
man was  duly  admitted  to  probate  upon  the 
petition  of  Charlotte  Pitman,  as  executrix. 
In  due  trae,  she  petitioned  the  probate  court 
for  a  decree  of  final  distribution  wherein  she 
alleged,  among  other  things: 

"That  tbe  said  Charlotte  Pitman,  your  peti- 
tioner, is,  by  reason  of  the  provisions  of  the 
last  will  of  said  deceased,  now  on  file  in  this 
court,  entitled  to  the  whole  of  the  residue  of 
said  estate  during  her  lifetime,  and  after  her 
death  to  be  equally  divided  among  his  said  chil- 
dren." 


In  November,  1891,  tbe  probate  court  made 
and  entered  its  decree  in  the  estate  of  Elias 
W.  Pitman  flnaUy  distributing  "all  of  tbe 
said  property  to  Charlotte  Pitman,  the  wid- 
ow of  said  Ellas  W,  Pitman,  deceased." 
Charlotte  Pitman  entered  into  possession  of 
tbe  land  Inl^uit  under  this  decree  of  distribu- 
tion and  subsequently  deeded  a  portion  of  it 
to  the  defendant  Albert  S.  Pitman  absolute- 
ly leaving  approximately  two-thirds  of  tbe 
original  acreage  standing  in  her  name.  In 
1900,  the  said  Albert  S.  Pitman,  desiring  to 
sell  tbe  one-third  so  conveyed  to  blm,  request- 
ed tbe  plaintiff  Miller  to  join  in  the  deed. 
Miller  did  so,  as  he  testified,  upon  tbe  repre- 
sentation of  i:'ltman  that  if  be  would  do  so 
he.  Pitman,  wonld  take  this  one-third  of  the 
land  as  bis  full  share  of  tbe  real  property  in 
the  estate  of  Elias  W.  Pitman.  In  1907, 
Charlotte  Pitman  deeded  tbe  remaining  two- 
thirds  to  tbe  defendants  Albert  S.  Pitman 
and  Mrs.  Cole,  reserving,  however,  unto  her- 
self a  life  estate  therein.  Charlotte  Pitman 
died  in  March,  1909,  on  December  18,  1909, 
the  defendant  Albert  S.  Pitman  purchased 
the  interest  of  Mrs.  Cole;  Charles  Cole, 
her  husband,  joining  in  the  deed.  Since 
that  time  Pitman  has  been  in  possession 
of  tbe  land,  claiming  title  thereto  under 
the  conveyances  to  him  from  Charlotte  Pit- 
man and  tbe  Coles.  The  plaintiffs'  complaint 
alleged,  and  tbe  trial  court  found  that  the 
defendants  Isnew  the  terms  of  tbe  will  of 
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Bllu  W.  Pitman  at  an  times  the  pro- 
bate thereof  and  "willfnlly  and  frandulently 
concealed  said  facts  from  the  said  John  E. 
Miller"  and,  in  effect,  that  said  concealment 
was  successful  dawn  to  1914.  The  court  found 
that  the  plaintiff  Miller  was  absent  from  Los 
Angeles  county  and  resided  In  Oregon,  Wash- 
ington, and  Canada  from  1907  to  the  spring 
of  1915.  and.  In  the  latter  year,  ascertained 
for  the  first  time  that  his  grandfather,  Ellas 
W.  Pitman,  had  made  him  one  of  the  dev- 
isees In  his  will.  The  plaintiff  Moore  clams 
title  to  a  portion  of  the  land  in  suit  under  a 
deed  from  the  plaintiff  Miller. 

A  first  Impression  created  by  a  cursory 
reading  of  the  record  Is  that  the  plaintiffs' 
cause  of  action  proceeds  In  part  upon  the  the- 
ory of  a  trust  arising  In  favor  of  the  plaintiff 
Miller  as  the  result  of  a  fraudulent  conceal- 
ment by  Charlotte  Pitman  and  the  defendant 
Albert  S.  Pitman  while  standing  in  the  rela- 
tion of  fiduciaries  to  the  said  Miller.  A  closer 
scrutiny  of  the  record  discloses  that  the  plain- 
tiffs' complaint  Is  framed,  as  were  the  findings 
and  Judgment  of  the  trial  court,  upon  the  the- 
ory that  the  probate  court  had  no  Jurisdic- 
tion, under  the  Issues  presented  by  the  peti- 
tions for  the  probate  of  the  will  of  Bllas  W. 
Pitman  and  for  the  final  distribution  of  his 
estate,  to  distribute  to  Charlotte  Pitman  any 
interest  therein  greater  than  a  life  estate, 
and  that,  as  a  consequence,  the  decree  of  dis- 
tribution did  not  divest  the  plaintiff  John  E. 
Miller  of  the  interest  in  the  estate  of  Ellas 
W.  Pitman  devised  to  him  by  the  terms  of  the 
will  and  did  not  distribute  to  Charlotte  Pit- 
man the  fee  simple  title  to  the  lands  In  suit 
With  this  theory  as  a  basis,  the  plaintiff^ 
contended,  and  the  tral  court  In  effect  fur- 
ther found,  that  the  only  Interest,  namely,  a 
life  estate,  whidi  Charlotte  Pitman  took  un- 
der the  decree  of  distribution,  terminated 
at  her  death,  thereby  vesting  the  remainder 
over,  to  the  extent  of  an  undivided  one- 
fourth.  In  the  plaintiff  Miller  in  fee  simple. 
Of  course,  if  this  theory  were  correct.  It 
would  follow,  as  the  trial  court  ultimately 
concluded,  that  the  defendants,  as  grantees 
«f  Charlotte  Pitman,  acquired  no  Interest  in 
or  title  to  the  lands  in  suit  In  view  of  the 
evident  and  undoubted  theory  of  the  plain- 
tiffs' case,  as  thus  outlined,  it  is  obvious  that 
the  facts  relative  to  the  alleged  fraudulent 
concealment  were  pleaded,  proven  and  found 
solely  for  the  purpose  of  tolling  the  statute 
of  limitations  and  need  not,  therefore,  be 
considered  for  any  other  purpose. 

[1, 2]  It  thus  appears  that  the  paramount 
point  presented  upon  the  appeal  Involves  the 
scope,  effect,  and  finality  of  the  decree  of  dis- 
tribution which  was  made  and  entered  In  No- 
vember, 1891,  and  never  appealed  from.  The 
fundamental  finding  of  the  trial  court  to  the 
effect  that  Charlotte  Pitman  took  no  more 
than  a  life  estate  by  the  decree  of  distribu- 
tion Is  not  supported  by  the  evidence.    The 
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only  evidence  responding  to  fliU  phase  of  the 
case  consists  of  the  will  of  Ellas  W.  Pitman, 
the  petition  for  its  probate,  the  petition  for 
the  decree  of  distribution,  and  the  decree  It- 
self. Neither  extrinsic  fraud  nor  mistake  In 
the  procurement  of  the  decree  was  alleged, 
shown,  or  found.  The  decree  is  valid  on  its 
face.  Clearly  the  probate  court  bad  Juris- 
diction of  the  subject-matter  of  the  decree  of 
distribution,  and  the  fact  that  the  decree 
erroneously  construed  the  terms  of  the  will 
did  not  operate  to  render  the  decree  void. 
The  time  for  appeal  from  the  decree  has  long 
since  expired.  It  Is  well  settled  that  a  de- 
cree of  distribution  is  not  subject  to  collat- 
eral attack,  no  matter  how  erroneously  It 
may  appear  to  depart  from  the  terms  of  the 
will  devising  and  bequeathing  the  estate  dis- 
tributed, if  all  of  the  Interested  parties  have 
had  due  notice  of  the  petition.  The  law  does 
not  require  personal  notice  to  be  given  of  the 
presentation  and  pendency  of  a  petition  for 
final  distribution,  and,  the  complaint  in  the 
present  case  falling  to  allege  that  the  notice 
required  by  law  was  not  given.  It  will  be  pre- 
sumed that  such  notice  was  given.  Code  Civ. 
Proc.  §{  1666,  1668;  Daly  v.  Pennle,  86 
CaL  652,  25  Paa  67,  21  Am.  St  Rep. 
61;  Lynch  v.  Rooney,  112  Cal.  279,  44  Pac. 
565;  William  HiU  Co.  v.  Lawler,  116  Cal. 
359,  48  Pac.  323;  Matter  of  Trescony,  119 
Cal.  568,  61  Pac.  951;    Goldtree  v.  AUlson, 

119  Cal.  344,  61  Pac.  561 ;  Goad  v.  Montgom- 
ery, 119  Cal.  652,  61  Pac.  681,  63  Am.  St.  Bep. 
145;  Jewell  v.  Pierce,  120  CaL  79,  62  Pac. 
132;  Cunba  ▼.  Hughes,  122  Cal.  Ill,  54  Pac. 
5S5,  68  Am.  St.  Rep.  27;  McKenzie  v.  Budd. 
125  Cal.  600,  68  Pac.  199;    Toland  v.  Eart, 

120  Cal.  148,  61  Paa  914,  79  Am.  St.  Rep.  100; 
Mulcahey  v.  Dow,  131  CaL  73,  63  Pac.  158; 
Keating  v.  Smith,  164  CaL  191,  07  Pac.  300; 
Estate  of  Learned,  156  CaL  309, 104  Pac.  315 ; 
Rountree  v,  Montague,  30  Cal.  App.  170,  157 
Pac.  623;  Beltran  v.  Hynes,  180  Pac.  540. 

[3,  4]  This  brings  us  to  a  consideration  of 
the  legal  effect  of  the  language  of  the  decree. 
In  our  Judgment  it  Is  susceptible  of  no  con- 
struction save  that  it  purports  to,  and  does 
in  fact,  distribute  all  of  the  estate  of  Ellas 
W.  Pitman  to  Charlotte  Pitman,  without  limi- 
tation. In  this  behalf,  it  will  be  noted  that 
the  decree  in  terms  declares  that  It  is  dis- 
posing of  the  "residue  of  the  estate"  therein- 
after "particularly  described"  as  follows: 
"All  of  said  property  to  Charlotte  Pitman,  the 
widow  of  said  Ellas  W.  Pitman,  deceased." 
Section  1666  of  the  Code  of  Civil  Procedure, 
which  provides  the  requirements  of  a  decree 
of  distribution,  declares  that  it  "roust  name 
the  persons  and  the  proportions  or  parts  to 
which  each  shall  be  entitled.  •  •  ••• 
Viewed  In  the  light  of  this  Code  section,  there 
is  no  escape  from  the  conclusion  that  the  de- 
cree In  controversy.  In  express  terms  distrib- 
uted all  of  the  property  of  the  estate  to  Char- 
lotte Pitman  without  limitation  and  thereby 
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confirmed  In  her  an  aatate  In  fee  simple  ab- 
solute. TMa  decree.  Is  tbe  absence  of  a 
showing  or  claim  of  extrinsic  frand  or  mis- 
take, was  irrevocable  save  upon  appeal  with- 
in the  time  provided  by  law,  even  though  it 
was  in  contravention  of  tbe  terms  of  the  wilL 
McKenzie  v.  Budd,  supra ;  Mulcahey  v.  Dow, 
supra.  So  long  as  this  decree  stands  nnlm- 
peached  by  such  fraud  or  mistake,  and  it  bas 
not  been  so  impeached  berein  by  any  fact  al- 
leged in  tbe  pleadings,  developed  in  the 
proof  or  found  by  tbe  court,  there  Is  no 
theory  upon  which  any  right  or  title  of  the 
plaintiffs  to  tbe  land  in  question  can  be  pred- 
icated and  sustained.  It  follows  that  neither 
tbe  pleadings  nor  proof  of  tbe  plaintiffs 
suffice  to  support  an  action  to  quiet  title,  and, 
consequently,  the  question  of  tbe  statute  of 
limitations,  which  was  put  In  issne  by  the 
pleadings,  need  not  now  be  considered. 

This  opinion  rnigtat  with  propriety  and  per- 
haps in  strictness  should  end  here,  but  we 
do  not  wish  to  be  understood  as  holding  that 
tbe  plaintiffs  In  tbe  presence  of  tbe  potential 
equities  of  their  case  are  entirely  without 
remedy.  'Therefore,  we  are  constrained  to 
say  that,  if  time  bas  not  confirmed  a  wrong, 
tbe  plnlutiff*s  case  might  very  readily  be 
made  to  proceed  through  the  medium  of  ap- 
propriate pleadings  upon  the  equitable  theory 
which,  while  recognizing,  as  a  matter  of  law, 
the  finality  of  tbe  decree  as  a  muniment  of 
title  in  tbe  defendants,  nevertheless  Impress- 
es such  title  with  an  involuntary  trust  In 
favor  of  the  plaintiffs  by  reason  of  extrinsic 
frand.  or  mistake  superinduced  by  such 
fraud,  in  tbe  procurement  of  the  decree 
coupled  with  the  breach  of  a  fiduciary  rela- 
tionship. Estate  of  Walker,  160  CaL  647, 117 
Pac.  510,  36  L.  R.  A.  (N.  S.)  88.  In  this  be- 
half, it  may  not  be  amiss  to  note  again  that 
at  tbe  time  of  tbe  presentation  and  granting 
of  tbe  petition  for  tbe  decree  of  distribution 
tbe  defendant  Albert  S.  Pitman  was  the  duly 
qualified  and  acting  guardian  of  tbe  person 
and  estate  of  tbe  plaintiff  Miller.  Tbe  de- 
cree being  obviously  erroneous,  it  was  tbe 
undoubted  duty  of  tbe  defendant  Pitman,  as 
such  guardian  to  have  instituted  and  pros- 
ecuted appropriate  proceedings  by  appeal,  or 
otherwise,  to  remedy  the  error.  His  failure 
as  guardian  to  thus  protect  and  preserve  tbe 
Interests  of  bis  ward  having  ultimately  re- 
sulted to  his  own  advantage,  it  would  seem  to 
be  but  Just  to  make  bim  a  trustee  to  the  ex- 
tent that  he  profited  by  bis  default.  True,  the 
defendant  Pitman  did  testify  that  he  never 
knew  that  the  plaintiff  Miller  was  entitled  to 
anything  under  the  will,  but,  obviously,  it 
was  bis  business  and  duty  as  guardian  to 
know  the  terms  of  the  wilL 

The  appellant  assigns  error  in  several  of 
the  rulings  of  the  trial  court  concerning  tbe 
admissibility  of  certain  evidence.  No  argu- 
ment, however,  is  made  in  support  of  these 


assignments,  and  therefore  we  do  not  deem 
them  worthy  of  discussion  and  decision. 
The  Judgment  appealed  from  Is  reversed. 

We  concur:    WILBUB,  J.;  MELVIN,  J. 


(40  CaL  App.  671) 
HOGAN  T.   ANTHONY  et  al.     (Civ.   2798.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.     April  16,  1919.    Be- 
beai^ing  Denied  May  18,  1919.) 

1.  Sales  «=>92— Rescission  bt  Consent. 

Where  plaintiff  on  discovery  of  the  fraud 
refused  to  pay  monthly  installments  for  truck 
be  had  been  induced  to  purchase  by  false  repre- 
sentations of  defendant  seller  and  returned  truck 
in  compliance  with  defendant's  demand,  there 
was  a  rescission  by  consent.  Civ.  Code,  §§  1GS9, 
1691. 

2.  Sales  €=3456— Sale  or  Lease— Statxttb. 

Defendants  cannot,  by  designating  a  con- 
tract a  lease,  take  from  it  its  true  character  as 
a  contract  for  tbe  conditional  sale  of  truck 
which  it  was  in  fact,  in  view  of  Civ.  Code,  I 
1648. 

Appeal  from  Superior  C!onrt,  San  Bernard- 
ino County ;  J.  W.  Curtis,  Judge. 

Action  by  James  P.  Hogan  against  Earle 
C.  Anthony,  doing  business  under  tbe  ficti- 
tious name  of  the  Chalmers-Los  Angeles  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

Ralph  E.  Swing,  of  San  Bernardino,  for 
appellant 

A.  D.  Laugblin,  of  Los  Angeles,  for  re- 
spondents. 

SHAW,  J.  Plaintiff,  upon  the  Judgment  roll 
alone,  appeals  from  a  Judgment  entered  in 
favor  of  defendant 

As  appears  from  the  second  amended  com- 
plaint, filed  after  tbe  decision  of  this  court  in 
a  former  appeal  had  by  defendant  whereia 
the  Judgment  in  favor  of  plaintiff  was  re- 
versed (Hogan  V.  Anthony,  34  CaL  App.  24. 
166  Pac.  861),  the  parties,  on  August  13,  1914, 
executed  a  contract,  the  designation  of  which 
is  "Lease  and  Conditional  Sale  of  Automo- 
bile" (the  subject  thereof  being  an  auto  truck), 
upon  which  plaintiff  at  the  time  paid  $500 
in  cash,  and  for  the  balance  of  tbe  purchase 
price  or  rental  of  $1,150  he  executed  his 
promissory  notes,  one  of  which  was  for  the 
sum  of  $100  and  by  its  terms  due  and  pay- 
able on  September  13,  1914.  The  writing  con- 
tained a  provision  to  the  effect  that  the  in- 
strument should  be  construed  as  a  lease  witlt 
an  option  on  the  part  of  tbe  plaintiff  to  ac- 
quire title  to  the  truck  for  tbe  sum  of  one 
dollar,  subject  to  compliance  with  bis  cov- 
enants therein  contained  and  payment  of  the 
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BAtes  according  to  the  terms  and  conditions 
thereof. 

The  complaint  embraces  two  counts.  In 
one  of  which  plaintiff  alleges  facts  which,  if 
true,  he  Insists  show  a  rescission  of  the  con- 
tract, nndN'  and  by  rlrtae  of  which  he  is  en- 
titled  to  recover  Judgment  for  the  $500  paid. 
Ibe  other  is  a  common  connt  for  money  had 
and  received  by  defendant  for  the  use  and 
benefit  of  plaintiff. 

On  the  former  appeal  the  Judgment  was  re-, 
versed  for  the  reason  that,  as  shown  by  the 
complaint  upon  wliich  the  case  was  tried,  the 
subject  of  the  action  was  not  the  contract, 
designated  "Lease  and  Conditional  Sale  of 
Automobile,"  under  and  in  accordance  with 
which  possession  of  the  truck  was  by  defend- 
ant delivered  to  plaintiff,  but  a  preliminary 
agreement  in  the  course  of  the  transaction, 
made  the  preceding  day,  and  as  to  which  the 
court,  in  distinguishing  such  preliminary  and 
Informal  contract  which  contemplated  the  ex- 
ecution of  the  lease  and  conditional-sale 
agreement  here  Involved,  says: 

"The  facts  •  •  •  disclose  a  situation,  dur- 
ing the  period  between  the  execution  of  the  con- 
tract and  the  execution  of  the  lease,  in  which 
*  the  parties  were  engaged  In  dosing  a  single 
transaction.  Of  this  transaction,  the  lease  was 
the  conclusion  and  the  calmination,  and  by  it 
most  the  rights  of  the  parties  be  judged.  The 
respondent  does  not  claim  to  have  rescinded  the 
lease.  He  denies  its  existence  and  expressly  re- 
lies upon  an  alleged  rescission  of  the  contract, 
a  paper  merely  preliminary  to  the  lease  and 
wUch  was  abrogated  by  it."  See  Hogan  v. 
Anthony,  supra. 

It  thus  appears  that  on  the  former  appeal 
the  court  had  before  It  a  case  the  subject  of 
whldi  was  the  rescission  of  a  different  in- 
strument from  the  one  here  involved. 

On  this  appeal,  in  the  absence  of  the  evi- 
doice,  the  sole  question  presented  is  wheth- 
er or  not  the  findings,  deemed  to  be  fully  es- 
tablished, support  the  Judgment  The  cdurt 
found: 

That  on  the  12th  day  of  August,  1914,  de- 
fendant agreed  to  sell  and  plaintiff  agreed  to 
bay  the  truck  in  question  for  the  sum  of  $1,660, 
at  which  time  plaintiff  paid  the  sum  of  $500  to 
be  applied  upon  the  purchase  price  of  the  vehi- 
cle, and  agreed  to  pay  the  balance  thereof  in 
eleven  monthly  installments  of  $100  each,  and 
one,  the  last,  of  $60,  all  of  which  should  be  evi- 
denced by  promissory  notes  due  and  payable  in 
accordance  with  the  agreement.  That  on  the 
next  day,  Angust  IStti,  plaintiff  and  defendant 
executed  the  contract,  designated  "Lease  and 
Conditional  Sale  of  Automobile,"  to  which  we 
have  hereinbefore  referred,  and  plaintiff  made 
and  executed  the  promissory  notes  in  accordance 
with  his  agreement  made  the  day  before ;  where- 
upon the  truck  was  delivered  to  plaintiff  who 
continued  in  possessiod  thereof  until  September 
18,  1914.  That  "at  the  time  of  entering  into 
■aid  contract  *  *  *  plaintiff  bad  no  knowl- 
edge regarding  such  trucks  and  so  informed  de- 
fendants and  told  defendants  that  he  would  have 
to  -rely    entirely    upon    their    representaticHis 
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*  *  *  and  •  •  •  Informed  defendants  the 
nature  of  his  business  and  for  what  purpose  he 
desired  to  use  the  said  tru(±,  and  that  he  need- 
ed a  truck  •  •  •  with  a  capacity  of  and 
capable  of  carrying  and  conveying  from  one  to 
one  and  one-quarter  tons  of  freight.  •  •  • 
That  he  must  have  a  truck  that  would  haul  and 
carry  not  less  than  from  one  to  one  and  one- 
quarter  tons,  and  that  he  could  not  use  a  truck 
of  a  less  carrying  capacity.  That  said  defend- 
ants then  and  there  represented  to  plaintiff  that 
the  truck  so  leased  by.  plaintiff,  as  aforesaid,  was 
a  ton  truck,  and  that  the  same  •  •  •  had  a 
hauling  capacity  sufficient  for  plaintiff's  busi- 
ness, •  •  •  and  that  said  truck  would  easily 
carry  and  haul  one  and  one-quarter  tons  of 
freight."  "That  plaintiff  relied  upon  each  and 
all  of  said  representations  so  made  by  defend- 
ants and  believed  them  to  be  true  and  believed 
that  the  truck  which  said  defendants  were  then 
offering  to  sell  to  him  was  a  truck,  with  a  haul- 
ing-capacity  of  not  less  than  one  and  one-quarter 
tons.  •  •  •  That,  if  it  had  not  been  for  said 
representations  so  made  by  defendants,  plaintiff 
would  not  have  entered  into  said  agreement  and 
that  it  was  by  reason  of  said  repmsentations 
80  made  by  defendants  to  plaintiff  that  plaintiff 
did  enter  into  said  agreement  as  hereinbefore 
found,  and  paid  to  defendants  the  said  sum  of 
$500.  That  each  and  all  of  the  representations 
so  made  by  defendants  to  plaintiff  with  reference 
to  said  truck  and  its  carrying  capacity,  as 
aforesaid,  were  and  are  false  and  fraudulent, 
and  the  said  truck  so  leased  by  said  defendants 
to  plaintiff,  as  hereinbefore  set  out,  was  in  truth 
and  in  fact  a  1,500-pound  truck  •  •  •  and 
did  not  liave  a  carrying  capacity  of  1  ton  or  of 
1%  tons.  That  said  defendants  knew  that  sniil 
representations  so  made  by  them,  as  aforesaid 
were  false  and  fraudulent  at  the  time  they  were 
made  and  said  representations  were  so  made  by 
said  defendants  for  the  purpose  of  deceiving  and 
defrauding  said  plaintiff,  and  for  the  purpose 
of  causing  him  to  enter  into  said  contract,  as 
hereinbefore  fonnd,  and  to  pay  to  defendants 
the  sum  of  $500  and  to  cause  plaintiff  to  agree 
to  pay  the  balance  thereof  in  monthly  payments. 

*  *  *  Possession  of  said  truck  was  delivered 
to  said  plaintiff  on  the  13th  day  of  August,  1914, 
and  thereafter  plaintiff  attempted  to  use  the 
same  in  his  business,  but  said  truck  could  not 
be    used    successfully    in    his    said    business. 

*  *  *  When  plaintiff  first  began  to  use  said 
truck  he  attempted  to  haul  thereon  about  one 
ton  of  freight.  When  so  doing  said  truck  would 
heat  up  to  such  an  extent  that  it  could  not  be 
successfully  used.  Plaintiff  thereupon  complain- 
ed to  defendant  regarding  such  condition  and 
defendant  assured  plaintiff,  that  such  condition 
was  caused  solely  by  the  fact  that  said  truck 
was  new.  Plaintiff  relied  upon  such  statement 
of  defendant  that  such  heat  was  being  caused 
by  the  fact  that  said  truck  was  new,  and  con- 
tinued to  use  the  same;  but  said  truck  contin- 
ued to  heat  and  could  not  be  successfully  used 
by  plaintiff  in  his  said  business.  That  plaintiff 
did  not  discover  the  fact  that  said  truck  was 
not  a  ton  truck  and  was  only  a  truck  of  1,500 
pounds  capacity  until  on  or  about  the  26tb  of 
August.  That  immediately  after  discovering 
said  fact  plaintiff  notified  said  defendant  that 
said  truck  was  not  a  ton  truck  and  was  not  of 
a  capacity  which  defendant  had  represented  it 
to  be.    That  plaintiff  refused  to  make  any  fur- 
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ther   paytneati   opon   aald   contract  solely   by 
reason  of  snch  facts. 

'*Tliat  on  the  18th  of  September,  1914,  defend- 
ant *  *  *  at  the  dty  of  Upland  demanded 
payment  of  the  note  then  due.  That  plaintiff 
then  refused  to  pay  said  note  and  also  refused  to 
make  any  further  payments  pursuant  to  said 
agreement  unless  defendant  furnished  plaintiff 
with  a  ton  truck.  That  on  the  said  IStb  day  of 
September,  1914,  plaintiff,  at  the  request  of  de- 
fendant, returned  said  truck  to  defendant  and 
said  truck  has  been  in  the  possession  of  defend- 
ant ever  since.  That  plaintiff  returned  said 
truck  to  defendant  because  of  the  fact  that  the 
same  was  not  as  it  had  been  represented  to  be 
and  because  of  the  fact  that  it  could  not  be  suc- 
cessfully used  by  plaintiff  in  bis  said  basiness. 
That  defendant  never  •  •  •  furnished  plain- 
tiff with  a  truck  of  a  ton  capacity  or  of  any  oth- 
er capacity,  and  on  demand  made  by  plaintiff, 
prior  to  the  commencement  of  this  action,  for  a 
return  of  said  $500,  refused  to  repay  the  same. 
That  defendants  did  not  at  any  time  receive  for 
the  use  and  benefit  of  plaintiff  the  sum  of  $500 
or  any  sum  whatsoever.  That  no  part  of  the 
$100  note  which  matured  on  September  13th, 
and  for  which  defendants  by  answer  sought  to 
recover,  had  been  paid." 

Upon  the  foregoing  facts  the  conrt  con- 
cluded, as  a  matter  of  law,  that  plaintiff  was 
entitled  to  nothing,  and  that  defendant  Earle 
C.  Anthony  was  entitled  to  recover  upon  the 
$100  note,  and  gave  Judgment  accordingly. 
.  The  facts  are  quite  similar  to  those  in- 
volved In  Pepper  v.  Vedova,  26  Cal.  App.  406, 
147  Pac.  105,  and  Hackett  v.  Lewis,  173  Pac. 
Ill,  in  broth  of  which  cases  plaintiffs  recov- 
ered money  the  payment  of  which  was  induced 
by  like  deceit.  Indeed,  the  findings  quoted 
show  that,  as  a  means  of  wrongfully  obtain- 
ing plaintlfTs  money,  defendants  knowingly 
perpetrated  the  grossest  fraud,  and  to  uphold 
the  Judgment  entered  thereon  would  render 
the  language  of  the  Legislature,  that  "for 
every  wrong  there  iSs  a  remedy"  (section 
3523,  Civ.  Code),  and  "no  one  can  take  ad- 
vantage of  his  own  wrong"  (section  3517,  Civ. 
Code),  idle  and  meaningless  declarations. 

[1]  The  acts  of  the  parties  had  and  taken, 
as  shown  by  the  findings  herein,  present  a 
different  case  from  that  involved  on  the  for- 
mer appeal.  That,  as  shown  by  the  findings, 
plaintiff  was  entitled  to  rescind  the  contract 
of  sale,  admits  of  no  controversy.  Were  the 
acts  had  and  taken  by  the  parties  sutBcient 
to  constitute  a  rescission?  The  promised 
payment  of  the  note  as  to  which  default  was 
made  was  predicated  upon  the  precedent 
promise  of  the  defendants  to  furnish  him 
with  a  truck  of  a  ton  or  a  ton  and  a  quarter 
capacity.  Defendants  neglected  and  refused 
to  comply  with  their  promise,  thus  dispens- 
ing with  any  obligation  of  performance  on 
plalntUTs  part  to  pay  the  note.     Mansfield 


V.  New  York  0.  &  H.  R.  R.  Co.,  102  N.  Y.  205, 
6  N.  E.  386.  When  for  nonperformance  de- 
fendants requested  that  plaintiff  return  the 
truck,  he  complied  therewith,  not  because  be 
was  under  obligation  to  do  so,  since  he  might 
have  affirmed  the  contract  and  sued  for  dam- 
ages, but,  as  found  by  the  court,  "because  of 
the  fact  that  the  same  was  not  as  it  had 
been  represented  to  be."  A  rescission  may 
be  accomplished  by  consent  Section  1689, 
Civ.  Code.  When  defendants,  without  per- 
formance of  their  promise,  in  the  absence  of 
which  no  duty  was  imposed  upon  plaintiff  to 
pay  tlie  note,  demanded  the  return  of  the 
truck  and  plaintiff  complied  tbere^vith,  a  re- 
scission by  consent  was  implied  from  sudi 
acts.  Assuming,  however,  that  defendants 
did  not  consent  to  the  rescission,  nevertheless 
the  act  of  plaintlfl  in  refusing  to  pay  the  note 
on  account  of  the  fraud  and  returning  the 
truck  was  all  that  he  was  required  to  do  by 
section  1691,  Civil  Code,  to  accomplish  a 
rescission.  That  section  provides  that,  in 
order  to  effect  a  rescission  other  tlian  by 
consent,  the  party  rescinding  must — (1)  upon 
discovery  of  the  facts  which  entitle  him  to 
rescind,  act  promptly,  with  which  provision 
plaintiff  complied.  "(2)  He  must  restore  to 
the  other  party  everything  of  value  which  he 
has  received  from  him  under  the  contract." 
With  tills  provision,  waiving  his  rij^t  to  ex- 
act restoration  of  the  money  paid  as  a  con- 
dition of  delivering  the  truck,  he  also  com- 
plied, the  result  of  which  Is  that  defendants 
have  the  truck  and  the  $500  so  wrongfully 
obtained  from  him. 

Uespondent  argues  that  the  Instrument  was 
merely  a  lease  for  a  stipulated  monthly  rental 
for  the  use  of  the  truck,  and  that  for  default 
in  the  payment  of  such  installments  of  rent 
they  were  entitled  to  and  did  retake  the  truck 
into  their  possession.  Even  were  the  Instm- 
ment  conceded  to  be  a  lease,  the  law  applica- 
ble to  the  case  is  the  same. 

[2]  By  the  contract  the  parties  clearly  con- 
templated a  sale  by  the  one  and  a  purchase 
by  the  other.  Respondent  cannot,  by  desig- 
nating the  contract  a  lease,  take  from  it  its 
true  character  as  a  contract  for  the  condition- 
al sale  of  the  truck,  which  it  was  In  fact 
"However  broad  may  be  the  terms  of  a  con- 
tract, it  estends  only  to  those  things  concern- 
ing which  it  appears  that  the  parties  Intend- 
ed to  contract"    Section  1648,  CIv.  Code. 

The  Judgment  is  reversed,  and  upon  going 
down  of  the  remittitur  the  trial  court  is  in- 
structed to  enter  a  Judgment  upon  the  find- 
ings in  favor  of  plaintiff  for  $500,  together 
with  interest  thereon  from  August  12,  1914. 
and  costs. 

We  concur:    CONREY,  P.  J. ;  JAMES,  J. 
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JOHNS  T.  BAENDKR  at  aL    (CHr.  2657.) 

(District  Court  of  Appeal,  First  District,  Di- 
▼iaion  1,  California.  April  26,  1919.  Re- 
bearing  Denied  by  Snpreme  Conrt  June  23, 
1918.) 

1.  Apfxai.  and  Bbbob  «=>197(3)— Objec- 
tions m  LOWEK  COUBT— Fleadino. 

In  a  snit  by  jndgment  creditor  to  set  aside 
•  conveyance  for  fraad,  where  demurrer  to  the 
complaint  was  general,  and  defendants  did  not 
object  to  evidence  introdnced  on  the  ground  of 
hiilure  to  allege  that  defendants  had  no  other 
property  subject  to  execution,  such  point  will 
be  deemed  to  have  been  waived,  and  cannot  be 
considered  on  appeaL 

2.  FHATJDtmNT    CONVETANCra    «=358   —    IW- 

lEKT  TO  Defkatjd— Othsb  Pbofebtt  Sur- 

nciEKT  TO  Pat  Debts. 
A  conveyance  made  witb  intent  to  defraud 
creditors  is  void  regardless  of  whether  the  debt- 
or has  other  property  ample  in  amount  to  sat- 
isfy his  creditor. 

3.  Affkai,  Am>  Bbbob  4s>168— QcasnoNS 
Raised  in  Oba'i.  Abgumknt. 

A  point  which  was  made  for  the  first  time 
upon  oral  argument  cannot  be  considered  on 
appeal. 

4.  Witnesses  <8=»191— PBivrLEOED  Couitniri- 
CATioNs— Husband  and  Wife  — Divobce 
Complaint. 

In  a  suit  by  a  judgment  creditor  to  set  aside 
a  conveyance  by  a  husband  and  wife  as  being 
fraudulent,  a  divorce  complaint  of  the  wife 
■gainst  the  husband  in  which  she  claimed  the 
property  involved  to  be  community  property 
was  not  privileged  so  as  to  exclude  its  admis- 
sion in  evidence. 

6.  Appeal  and  Ebbob  «=>204(1)— Review— 
AoiussiON  or  Bvidencb— Fau-vbe  to  Ob- 
ject. 
Where  appellants  failed  to  object  to  the  ad- 
mission  of  evidence  in  the  court  below,  they 
cannot  on  appeal  be  heard  to  complain. 

Appeal  from  Superior  Court,  Alameda 
County ;  J.  J.  Trabucco,  Judge. 

Action  by  Arthur  T.  Johns  against  Charles 
L.  Baender  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

L.  W.  Jefferson,  of  Oakland,  for  appel- 
lants. 

St.  Sure  A  Rose,  of  Oakland,  for  respond- 
oit. 

KERRIGAN,  J.  This  Is  an  appeal  from  a 
lodgment  against  defendants  in  an  action 
Instituted  by  the  plaintiff  to  vacate  and  set 
aside  a  conveyance  of  real  property  alleged 
to  have  been  made  to  obstruct  and  prevent 
plaintiff  from  satisfying  a  certain  money 
Judgment  which  he  had  theretofore  obtained 
against  the  defendants  Charles  L.  Baender 
and  Idllie  M.  Baender,  his  wife. 

The  evidence  abundantly  supports  the  flnd- 
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ing  that  the  conveyance  of  the  property  here 
assailed  was  made  to  defraud,  hinder,  and 
delay  the  collection  of  plaintiff's  claim. 

It  appears  from  the  record  that  in  the 
latter  part  of  the  year  1908  the  defendants, 
Charles  L.  Baender  and  his  wife,  had  false- 
ly represented  tn  several  material  respects  a 
certain  business  transferred  by  them  to  the 
plaintiff  In  consideration  of  a  conveyance  of 
real  property,  by  reason  of  which  misrepre- 
sentations plaintiff.  In  the  month  of  June, 
1910,  obtained  judgment  against  said  defend- 
ants, which  be  now  seeks  to  satisfy  out  of 
the  property  described  tn  the  complaint,  the 
ownership  of  which  In  defendants  arises 
from  the  original  transfer  to  them  by  plain- 
tiff of  the  real  property  above  referred  to 
as  the  consideration  for  plaintiff's  acquisi- 
tion of  said  business,  and  which,  with  the 
intent  of  concealing  their  ownership  there- 
of, they  transferred  to  Charles  P.  Baender, 
the  father  of  the  defendant  Charles  L.,  who 
subsequently  conveyed  the  same  to  R.  M. 
Meeker.  It  appears  that  later  it  was  ex- 
changed for  what  Is  called  In  the  record  the 
Fruitvale  lot,  which  In  turn  was  cxclianged 
for  the  property  described  in  the  complaint, 
and  that  the  deed  thereto  was  taken  tn  the 
name  of  the  mother  of  Charles  L.  Baender, 
In  whom  the  record  title  remained  until  it 
was  conveyed  to  defendant  Niels  Gostave, 
whldi  conveyance  was  made  for  the  purpose 
of  enabling  Gostave  to  qualify  as  a  bonds- 
man for  said  Charles  L.  Baender,  at  that 
time  charged  with  the  offense-  of  grand 
larceny. 

After  obtaining  the  flrst  judgment  plain- 
tiff caused  an  execution  to  issue  thereon,  but 
neither  by  this  means  or  In  any  other  way 
was  he  able  to  collect  the  amount  thereof, 
not  learning  of  his  debtors'  interest  In  the 
real  property  concerned  In  this  action  until 
early  In  the  year  1815,  when  Llllie  M. 
Baender  commenced  an  action  for  divorce 
against  her  -husband,  and  alleged  in  her 
complaint  that  it  was  the  community  prop- 
erty of  herself  and  husband. 

It  Is  also  In  evidence  that  shortly  after 
the  commencement  of  the  divorce  proceed- 
ing Charles  M.  Baender  met  the  plaintiff 
one  day,  and  tried  to  effect  with  him  a  com- 
promise of  his  claim.  On  that  occasion 
Baender  not  only  admitted  that  he  had  ob- 
tained the  first  conveyance  by  fraud,  but 
also  that  the  title  to  the  property  here  In- 
volved was  taken  in  the  name  of  his  rela- 
tive, as  already  mentioned,  for  the  purpose 
of  obstructing  and  defeating  any  claim  which 
the  plaintiff  had  or  might  have  against  him 
and  his  wife.  It  further  appears  that 
Charles  L.  Baender  and  wife  were  at  all 
times  in  possession  of  the  property,  paid  the 
taxes  thereon,  and  expended  money  for  Its 
repair  and  Improvement,  but  paid  no  rent 
therefor. 
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■  The  testimony  on  beihalf  of  tbe  defendants 
was  weak,  evasive,  and  unsatisfactory.  Tbe 
case  shows  plain  Indications  of  frand. 

[1,2]  Defendants,  in  support  of  their  ap- 
peal, urge  that,  this  being  an  action  in  eq- 
uity to  set  aside  a  transfer  of  property  on 
the  ground  of  fraud,  facts  must  be  alleged 
showing  that  tbe  conveyance  was  made  In 
sndi  manner  and  under  suCb  circumstances 
as  to  show  its  fraudulent  intent,  and  ac- 
cordingly that  it  must  appear  that  at  tbe 
time  it  was  made,  and  also  when  this  action 
was  commenced,  said  defendants  had  no 
other  property  subject  to  execution  out  of 
which  tbe  plaintiff's  Judgment  could  be  sat- 
isfied, dtlng  AlbertoU  v.  Branham,  80  Cal. 
631,  634,  22  Pac.  404,  13  Am.  St.  Rep.  200. 
Assuming  for  the  moment  that  appellants' 
position  is  sotmd,  still  we  are  of  the  opinion 
that  the  most  that  can  be  said  against  the 
complaint  in  this  regard  is  that  it  is  some- 
what indefinite;  but,  as  the  demurrer  was 
general,  and  as  there  was  no  objection  to 
the  evidence  introduced  to  establish  the 
fraud  on  the  ground  now  urged,  the  p<dnt 
must  be  deemed  to  have  been  waived,  and 
is  now  unavailing.  Sulceforth  ▼.  Lord,  87 
Cal.  399,  403,  25  Pac  49T.  Moreover,  the 
case  on  which  appellants  depend  appears  to 
have  been  overruled ;  and,  according  to  later 
cases.  If  a  conveyance  be  made  with  the 
intent  to  defraud  creditors  it  is  void,  not- 
withstanding that  the  debtor  has  other  prop- 
erty ample  in  amount  to  satisfy  hlef  creditor. 
First  Nat.  Panic  of  L.  A.  v.  Maxwell,  123 
Cal.  360,  371,  55  Pac.  980,  69  Am.  St.  Rep. 
64;  Bekins  v.  Dleterle,  6  CaL  A^.  690,  694, 
91  Pac.  173. 

[3]  Defendants  also  assert  that  the  decree 
rendered  in  the  present  suit  goes  beyond  the 
issues  framed  by  the  pleadings  and  the 
prayer,  by  declaring  in  effect  a  second  Judg- 
ment against  them  arising  out  of  the  same 
cause  of  action.  It  is  true  that  a  portion 
of  the  Judgment  if  detached  from  the  re- 
mainder seems  to  be  open  to  the  objection 
urged  by  defendants,  but  we  think  it  sufiS- 
ciently  clear  that,  when  the  Judgment  is  read 
in  its  entirety,  the  part  objected  to  amounts 
to  no  more  than  a  recital  of  the  amount 
due  to  plaintiff  on  account  of  the  former 
Judgment,  and  for  which  the  plaintiff  is  giv- 
en a  lien  on  the  property  here  Involved.  But 
aside  from  this,  the  point  was  made  for  the 
first  time  upon  oral  argument,  and  may  not 
for  that  reason  be  considered. 

The  appellants  also  contend  that,  even  If 
the  transfer  of  the  property  were  fraudulent, 
the  title  of  the  grantee  is  good  as  against 
all  the  world  except  this  creditor,  and  that 
the  court  could  not  deprive  the  grantee  of 
the  title  so  conveyed  to  her,  but  that  the 
Judgment  should  have  subjected  the  prop- 
erty to  the  lien  of  the  Judgment,  and  di- 
rected that  any  surplus  which  might  remain 


after  sale  be  paid  to  tbe  grantee.  The 
court  under  the  issues  found  a  certain 
amount  due  plaintiff,  and,  having  also  found 
that  the  transfers  already  referred  to  were 
void  aa  to  plaintiff,  impressed  the  property 
with  the  lien  of  his  Judgment,  directing  that 
it  be  sold  in  satisfaction  of  that  Judgment. 
To  this  much  under  the  issue  the  plaintiff 
was  clearly  entitled.  As  to  what  may  or 
should  be  done  with  any  possible  surplus  la 
a  matter  with  whldb  under  the  pleadings 
we  are  not  now  concerned. 

[4,  E]  The  divorce  complaint  of  Llllie  M. 
Baender  against  her  husband,  having  been 
filed,  was  not  privileged;  and,  moreover,  aa 
it  was  admitted  in  evidence  without  objec- 
tion, said  defendants  cannot  now  be  heard 
to  complain  of  its  admission. 

The  record  as  amended  on  suggestion  of 
diminution  thereof  shows  that  the  default 
against  defendant  Niels  Gostave,  sued  as 
First  Doe,  was  valid.  Nor  did  tbe  court  err 
In  ordering  Judgment  against  him. 

No  other  point  urged  by  appellants  re- 
quires consideration. 

The  Judgment  is  affirmed. 

We  concur:  WASTE,  P.  J.;  BICH- 
ARDS,  J. 


(U  Cal.  ApD.  28) 

SMITH  T.  BARRICK  et  al.     (Civ.  1891.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. April  SO,  1919.  Rehearing  Denied 
May  30,  1919;  Denied  by  Supreme  Court 
June  26,  1919.) 

1.  Descent  and  Distbibution  e=»75,  84— Ti- 
tle OF  Heibb — Reai.  Estate — Conveyance. 

Title  to  real  estate  of  deceased  intestate 
vests  immediately  in  his  heirs  which  title  tbey 
may  convey  without  administration,  subject  to 
payment  of  debts. 

2.  AnvBBSB  Possession  €=94— Aoquisitior 
OT  Advebse  Title— Heibs. 

As  title  descends  to  an  heir  of  a  deceased  in- 
testate subject  to  administration  and  he  may 
convey  the  same,  an  heir  may  lose  title  by  ad- 
verse possession. 

3.  Tenancy  in  Coinioit  «=9l6(l)— Advkbsk 
Possession— Administeation. 

A  tenant  in  common  who  has  acquired  his 
title  by  descent  may  be  divested  of  snch  title 
through  adverse  possession  during  the  pendency 
of  proceedings  for  administration  of  the  estate 
of  the  deceased  intestate  from  whom  title  de- 
scended. 

4.  Tenanct  in  Comhon  #=>15(1)— Advbbsb 
Possession— Adhinibtbation. 

While  mere  possession  of  land  by  a  cotenant 
is  not  sufficient  basis  upon  which  to  establish 
an  adverse  title  as  against  cotenants,  yet  ad- 
verse title  in  favor  of  a  cotenant  may  be  estat>- 
lished  by  tbe  taking  and  recording  of  deeds  and 
mortgages  of  the  entire  premises,  together  with 
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the  retaining  of  the  rents  and  profit  for  the 
whole  land  for  longer  than  the  pretNsribed  period. 

Appeal  from  Saperior  Court,  Nevada  Conn- 
ty;    George  L.  Jones,  Judge. 

Action  by  Mrs.  J.  B.  Smith,  administratrix 
of  the  estate  of  Henry  Worrall,  deceased, 
against  C.  W.  Barrlck,  as  the  administratrlz 
of  the  estate  of  Henry  Beece,  deceased,  and 
others  and  Ella  Carpenter  and  others,  and 
also  all  other  persons  unknown  claiming  any 
right,  title,  estate,  lien,  or  interest  in  certain 
teal  property.  From  a  judgment  for  plaintiff 
the  defendants  first  named  appeal.  Modified, 
and  as  modified  affirmed. 

Preston  &  Preston,  of  Ukiah,  and  Hennessy 
it  k'eterson,  of  Grass  Valley,  for  appellants. 

W.  H.  Slade  and  Prewett  &  Chamberlain, 
all  of  Auburn,  for  resi)ondent 

BUCK,  Presiding  Judge  pro  tern.  This  Is 
an  action  to  quiet  title  brought  by  the  succes- 
sor in  interest  of  an  heir  against  the  other 
heirs  and  the  administrator.  Plaintiff  claims 
to  have  acquired  ownership  by  adverse  pos- 
session, and  the  suit  was  commenced  under 
the  provisions  of  section  749a,  Code  of  Civil 
Procedure.  But  by  the  dismissal  of  the  ac- 
tion against  all  of  the  defendants  except  the 
original  heirs  and  the  administrator,  the  suit 
baa  become  in  fact  an  action  to  quiet  title. 
Faxon  v.  All  Persons,  166  Cal.  707,  712,  137 
Pac  919,  L.  E.  A.  19166,  1209.  Judgment 
was  given  In  favor  of  plaintiff  upon  the 
ground  that  plaintiff  and  his  predecessors 
had  acquired  title  by  adverse  possession 
against  the  defendant  heirs,  and  also  against 
the  administrator.  From  this  Judgment  all 
of  the  defendants  appeal.  The  facts  upon 
which  the  trial  court  based  its  findings  and 
decree  are  substantially  as  follows :  On  Sep- 
tember 4,  1876,  the  ancestor  from  whom  all 
parties  deraigned  title,  Henry  Reece,  died 
intestate  in  the  county  of  Nevada,  leaving  as 
bis  sole  heirs  his  widow,  Amanda  Reece,  and 
three  children,  the  defendants  herein,  aged, 
respectively,  12,  6,  and  3  years,  the  youngest 
of  whom  did  not  become  of  age  until  1891. 
With  the  exception  of  some  personal  property 
of  the  value  of  (447,  the  deceased  left  no  oth- 
er property  except  the  quarter  section  of  land 
In  controversy'  of  the  value,  at  that  time,  of 
$250.  The  property  was  the  community  prop- 
erty of  himself  and  wife.  On  October  9, 1876, 
letters  of  administration  were  issued  to  his 
widow.  Amanda  Reece.  But  she  took  no  oth- 
er proceedings  in  the  estate  than  to  publish 
the  notice  to  creditors  and  cause  an  invento- 
ry and  appraisement  to  be  made  of  the  prop- 
erty. She  died  In  1887,  and  in  1915  letters 
of  administration  on  the  estate  were  issued 
to  O.  W.  Barrlck,  who  is  made  a  defendant  in 
bis  capacity  as  sndh  administrator.  On  Jan- 
nary  18,  1878,  Amanda  Reece  made  a  deed  of 
Qidicialm  to  one  A.  S.  Waldo,  by  which  she 
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did  "remise,  release  and  forever  quitclaim 
unto  the  party  of  the  second  part  and  to  his 
heirs  and  assigns"  the  property  in  controver- 
sy. This  deed  was  recorded  in  the  records  of 
Nevada  county  July  3,  1880.  Waldo  was  a 
son-in-law  of  Amanda  Reece,  and  had  actual 
knowledge  of  the  family  Interest  in  the  laud. 
At  about  the  time  she  made  the  deed  to  Wal- 
do, Amanda  Reece  and  her  three  children 
moved  from  the  land  in  Nevada  county  to 
Auburn,  in  Placer  county,  where  they  lived 
for  a  period  of  5  years  and  then  moved  to 
Ukiah,  In  Mendocino  county,  a  distance  of 
about  400  miles  from  Nevada  county.  It  does 
not  appear  that  any  of  the  defendants  ever 
returned  to  or  visited  the  premises  or  ever 
received  any  income  from  the  property,  nor 
did  their  mother  ever  talk  to  them  "tibout 
this  property,"  and  they  never  heard  about 
it  until  the  year  1913,  when  they  were  asked 
to  give  a  quitclaim  deed  of  their  interest  in 
it.  After  he  obtained  the  quitclaim  deed  to 
the  property  in  1878,  A.  S.  Waldo  "put  some 
stock  on  it,  and  put  a  man  there  to  take  care 
of  the  stock."  He  did  not  live  on  the  proper- 
ty himself.  The  property  was  under  fence 
and  was  cultivated,  and  no  one  ever  objected 
to  his  possession  at  the  time.  He  leased  the 
proper^  to  a  third  person,  and  collected  the 
rent  for  the  whole  of  it  and  paid  taxes  on  it. 
On  April  11,  1881,  Waldo,  by  a  grant,  bar- 
gain, and  sale  deed,  which  was  recorded  ou 
April  23,  1881,  conveyed  the  property  to  John 
Davis  who  took  possession  of  ihe  land,  culti- 
vated it,  and  pastured  it,  repaired  and  built 
fences,  and  built  a  dwelling  house  thereon 
and  occupied  it  until  June,  1900,  when  by  his 
deed,  which  was  also  duly  recorded.  John 
Davis  conveyed  the  property  to  his  son,  Sam- 
nei  Davis,  who  made  his  home  on  the  proper- 
ty a  part  of  the  time,  and  also  leased  It  to 
third  parties,  and  received  all  the  rents  and 
profits  therefrom.  On  July  9,  1908,  Samuel 
Davis,  by  his  deed  at  grant,  bargain  and  sale, 
which  was  also  recorded,  conveyed  the  prop- 
erty to  Henry  0.  Worrall,  who  remained  in 
possession  of  the  property  7  or  8  years,  and 
during  all  that  time  paid  the  taxes  on  the 
property  and  farmed  and  pastured  it.  Also, 
on  July  9,  1908,  Henry  C.  Worrall  gave  a 
mortgage  of  all  the  property  to  Samuel  Da- 
vis as  security  for  the  payment  of  the  sum  of 
$1,200,  and  on  August  9,  1912  Worrall  mort- 
gaged all  of  the  property  to  one  Edith  B. 
Pouison  as  security  for  the  payment  of  the 
sum  of  $600;  that  both  of  these  mortgages 
were  recorded  soon  after  being  executed.  Ev- 
er since  1890  the  property  has  been  assessed 
in  the  names  of  the  foregoing  record  title 
holders  thereof  and  all  the  taxes  have  been 
paid. 

[1,2]  From  the  foregoing  it  appears  that 
at  the  time  of  the  death  of  their  father  in 
1876  the  defendants  herein  became  vested 
with  title  to  the  property  In  question  as  co- 
tenants  in  ownership  with  th^r  mother,  the 
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motber  owning  an  ondirlded  (me-half  Inter- 
est therein  and  each  of  the  three  heirs  an  nn- 
dlrlded  one-sixth  interest  therein.  As  stated 
in  the  case  of  Phelps  v.  Grady,  168  CaL  73,  at 
page  75,  141  Pac.  926,  fl27 : 

"Title  to  the  real  estate  of  the  deceased  intes- 
tate Testa  immediately  in  bis  heirs,  of  a  testate 
in  his  devisees.  That  title  they  may  convey 
without  administration,  and  this  they  may  do 
whether  they  be  domestic  or  foreign  heirs  or 
devisees.  •  •  •  True,  the  title  thus  conveyed 
is  not  a  perfect  title,  in  that  the  title  will  always 
be  subject  to  the  right  of  possessioD  in  a  local 
administrator  for  the  payment  of  claims  of  local 
creditors.  But  with  this  defect,  the  heirs  who 
have  deliberately  parted  with  their  title  are  not 
concerned  and  can  find  no  fault  •  •  •  No 
case  cited  by  the  appellant  denies  the  power  of 
the  heirs  or  devisees  so  to  convey  their  title. 
Indeed  such  a  denial  would  be  in  the  face  of 
our  express  statutory  law.  All  that  such  cases 
as  In  re  Pina,  112  Cal.  14,  44  Pac.  332,  Turner 
V.  McDonald,  76  CaL  177,  18  Pac.  262,  9  Am. 
St  Rep.  189,  Estate  of  Strong,  119  Cal.  633, 
51  Pac.  1078,  and  Blair  v.  Hazzard,  158  Cal. 
721,  112  Pac.  298,  declare  upon  this  matter  is 
that  the  title  thus  conveyed  is  still  subject  to 
administration,  and  is  therefore  and  in  this 
sense  only  not  perfect." 

Now,  if  an  heir  can  convey  bis  interest  by 
deed,  it  follows  that  he  can  likewise  lose  It 
by  the  adverse  possession  of  another  under 
the  statute.  But  the  person  who  takes  it  by 
such  adverse  possession  nnder  the  statute 
takes  it  subject  to  administration  in  the  same 
manner  that  a  grantee  would.  In  fact,  title 
by  adverse  possession  at  common  law  was 
based  upon  the  fictitious  assumption  of  a  pre- 
existing lost  grant.  Bryan  v.  Tormey,  3  Cal. 
Unrep.  Cas.  85,  88,  21  Pac.  725. 

[3]  Therefore,  there  Is  no  rule  of  law  which 
prevents  a  tenant  in  common  who  has  ac- 
quired his  title  by  descent  from  being  divest- 
ed of  his  title  through  adverse  possession  by 
his  cotenant  during  the  pendency  of  proceed- 
ings in  administration.  Our  Supreme  Court, 
In  the  case  of  Cooley  v.  Miller  &  Lux,  156 
Cal.  '510,  at  page  515,  declares  the  rule  as 
follows : 

"In  Bath  v.  Valdez,  70  Cal.  360.  11  Pac.  727 
[105  Pac.  981,  983],  the  court  held  that  a  de- 
cree of  distribution,  made  in  the  usual  way,  does 
not  in  any  manner  affect  the  tittle  of  one  who  has 


held  by  adverse  possession  against  the  heirs  a 
sufficient  time  to  gain  title  by  prescription.  The 
court  says:  'It  is  the  estate  of  the  deceased 
upon  which  the  probate  court  administers.  It 
is  the  title-  which  the  deceased  had  in  and  to 
the  real  property  at  the  time  of  his  death,  or 
which  has  inured  to  the  estate  after  death  and 
before  distribution,  which  passes  to  the  heirs 
and  devisees.' " 

[4]  As  regards  the  title  by  adverse  posses- 
sion, it  is  true  that  possession  at  the  land  by 
a  cotenant  is  not  alone  a  suthcient  basis  upon 
which  to  establish  title  as  against  his  co-own- 
er. But,  in  this  case,  there  are  other  ele- 
ments such  as  the  making  and  taking  and  re- 
cording of  deeds  and  mortgages  by  the  coten- 
ant affecting  the  whole  of  the  property  and 
the  unquestioned  retaining  of  all  the  rents 
and  profits  for  a  period  of  more  than  20  years 
after  the  attaining  of  the  majority  of  the 
youngest  of  the  defendants  and  the  placing  of 
valuable  Improvements  upon  the  property  all 
under  a  claim  of  exclusive  ownership. 

This  case,  therefore,  comes  within  the  rule 
laid  down  by  our  Supreme  Court  in  the  case 
of  Dnger  v.  Mooney,  63  Cal.  586,  49  Am.  Rep. 
100;  Bath  V.  Valdez,  70  Cal.  350,  11  Pac.  727: 
Felix  V.  Felix,  105  Cal.  1,  38  Pac.  521 ;  Pack- 
ard T.  Moss,  68  Cal.  123,  8  Pac.  818,  and  cases 
cited  in  2  Corpus  Juris,  185,  par.  355 ;  Alvar- 
ado  v.  Nordholdt,  05  Cal.  119,  30  Pac.  2U. 

But  under  tlie  rule  laid  down  In  Blair  v. 
Hazzard,  supra,  as  explained  in  Phelps  v. 
Urady,  supra,  the  title  acquired  against  the 
heir  or  his  successor  by  adverse  possession 
cannot  be  deemed  to  divest  the  administrator 
of  the  deceased  of  his  power  and  duty  to  pro- 
ceed with  and  conclude,  the  administration 
of  the  estate.  To  the  extent  therefore,  that 
the  judgment  seeks  to  declare  that  the  de- 
fendant administrator  has  no  interest  In  the 
property  herein  which  is  still  a  part  of  the 
estate.  It  Is  erroneous. 

The  Judgment  may,  therefore,  be  modified 
so  as  to  provide  that  the  right,  title,  and  in- 
terest of  the  plalntlEf  herein  Is  subject  only 
to  the  right  of  the  defendant  administrator 
to  proceed  with  and  conclude  the  administra- 
tion of  said  estate,  and,  as  so  modified  herein, 
the  Judgment  is  affirmed. 

We  concur:  HART,  J.;   BURNETT,  J. 
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PBOPI^E  ▼. 
<iat 

(Or.  463.) 


(District  Court  o(  Appeal,  Iblrd  Diatrict,  Cal- 
ifornia.   April  16,  1919.) 

1.  3VWT  «=>131(15)— QXTIBTION  TO  JUBOBB  ON 
Yon  DiBE. 

In  a  prosecution  for  forserr,  a  mling  sns- 
taiolog  objections  to  questions  propounded  by 
defendant  to  prospective  jurors  on  their  voir 
dire,  relating  to  cban^g  their  votes  during 
deliberation  of  the  Jory,  and  as  to  talcing  in- 
stntetions  from  the  court  or  from  other  ju< 
rors,  held  not  error. 

2.  JlTBT   ^9l31(6)— EXAMtlfATION    OF  JOBOBS 

— RsAsoN  roB  Abkino  Quxstion— Bulb  ob 

Pbejudice. 
Where  counsel  for  accused  asked  prospec- 
tive jurors  on  their  voir  dire  questions  relating 
to  changing  their  votes  during  deliberation  of 
the  jury,  and  as  to  whether  they  would  take  in- 
structions from  the  court  or  other  jurors,  he 
should  have  stated  to  the  trial  court  his  rea- 
>ons  for  asking  the  questions,  it  h«  desired  to 
show  bias  or  prejudice. 

3.  CBnnNAi.   I/AW    «=>369(4)— Evidencb   or 
AnornEB  Foboebt— Indivisible  Tbansac- 

TI0N8. 
In  a  itrosecntion  for  forgery,  evidence  of 
another  forgery,  appearing  as  part  of  defend- 
ant's confession  to  the  sheriff  of  the  commission 
of  the  crime  charged  in  the  information,  and 
so  closely  connected  with  the  offense  charged 
as  to  be  indivisible  therefrom,  was  admissible. 

4.  CsnaRAi.  Law  «=>371(1)— Evidenob— Snt- 
hab  Offenses— Intent. 

Ehridence  of  other  similar  offenses  is  admis- 
sible for  the  purpose  of  showing  guilty  intent 
and  rebutting  the  theory  of  accident  or  good 
faith. 

5.  Cbihinai,  Law  «=»68(K1)—Bth>«noe— Ob- 
deb  OF  iNTBODUCnON. 

In  a  prosecution  for  forgery,  defendant's 
confession,  which  also  involved  the  commis- 
sion of  another  forgery,  may  be  introduced  in 
evidence  before  that  of  any  other  evidence  re- 
lating to  the  checks  forged ;  the  order  of  proof 
bang  a  matter  within  discretion  of  the  trial 
court 

«.  Cbhiinai.  Law  *=»517(8)  —  E^xtba  Judi- 
cial Confessions— Adkissibiutx, 
Extra  judicial  confessions  of  one  accused 
of  forgery  alone  are  not  sufficient  evidence  of 
forgeries  committed  by  him  to  render  them  ad- 
missible in  evidence. 

7.  Ckivinal  Law  9=91169(11)— Habmless  Eb- 

BOB— AdMISSIBILITT  OF  EVIDENCE  —  OtHEB 

SnCILAB  Cbhodb. 
Admission  in  evidence,  in  a  prosecution  for 
forgery,  of  another  forgery  committed  by  de- 
fendant and  embodied  in  his  confession  to  the 
sheriff,  if  error,  was  cured  by  the  later  receipt 
of  other  evidence  in  the  nature  of  exemplars 
of  his  handwriting,  thereby  affording  a  support 
for  a  finding  that  defendant  forged  the  other 
theA. 
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8.  GsnoNAL  Law  «=9611— RxrtraAi.  or  Com- 

TINtrANCB— ObOTTN  D8. 

In  a  prosecution  for  forgery,  it  waa  not 
error  to  refuse  continuance  on  account  of  ab- 
sence of  a  witness  for  defendant,  where  no 
reason  was  shown  why  the  application  was 
not  made  at  commencement  of  trial  as  re- 
quired by  Pen.  Code,  |  1052,  and  the  affidant 
was  defective,  and  it  was  not  shown  that  the  tes- 
timony sought  would  have  affected  the  verdict 

Appeal  from  Superior  Court,  Humboldt 
County;   Denver  Sevier,  Judge. 

Thomas  R.  Hlnsbaw  was  convicted  of  for- 
gery, and  appeals.    Affirmed. 

Metzler  &  Mitchell,  of  Eureka,  for  appel- 
lant 

U.  S.  Webb,  Atty.  Oen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

BUKNETT,  J.  There  seems  to  be  no  sub- 
stantial merit  in  this  appeal  from  a  convic- 
tion of  the  crime  of  forgery.  The  evideuce 
was  amply  sufficient  to  support  the  verdict 
It  consisted  in  part  of  the  confession  of  the 
defendant.  This  was  supplemented  by  the 
testimony  of  a  witness  who  positively  iden- 
tlfled  appellant  as  the  one  who  cashed  the 
check  and  by  the  unequivocal  denial  of  the 
genuineness  of  the  signature  by  the  purport- 
ed maker  or  drawer  of  the  instrument  In- 
deed, appellant  does  not  claim  that  the  ver- 
dict lacks  sufficient  support  but  be  relies 
upon  certain  alleged  errors  committed  by 
the  court  in  the  progress  of  the  trial. 

[1]  Uf  these  one  relates  to  a  ruling  sus- 
taining the  district  attorney's  objection  to 
these  questions  addressed  to  the  prospec- 
tive  Jurors  on  their  voir  dire: 

(a)  "Now  if  you  are  accepted  as  a  juror  and 
you  enter  the  jury  room  to  deliberate  and  find 
a  verdict,  and  you  had  once  voted  'not  guilty,' 
would  you  then  change  your  vote  to  one  of 
'guilty'  and  if  so,  why?  (b)  When  you  are  dis- 
cussing the  evidence  and  the  law  after  the 
case  has  been  put  in  the  hands  of  the  jury  to 
deliberate,  and  you  had  forgotten  some  part 
or  parcel  of  the  evidence,  or  the  jurors  did  not 
agree  upon  what  is  given  in  evidence,,  would 
you  accept  the  statement  of  the  fellow  jurors 
as  to  what  evidence  was  given,  or  would  you 
return  to  the  court  and  have  it  read  from  the 
record?  (c)  If  at  any  time  during  your  deliber- 
ations, if  you  are  accepted  as  a  juror  and  you 
are  in  doubt  as  to  the  law  given  to  you  by 
this  court,  would  you  then  rely  upon  the  state- 
ments of  your  fellow  juror  as  to  what  the  law 
is  as  applied  to  the  facts  in  this  case,  or  would 
you  return  to  the  court  and  ask  the  court  to 
further  instruct  you?" 

Without  extended  consideration  of  these 
questions,  we  may  say  that  it  would  be  ap- 
parently difficult  for  any  Juror  to  answer 
them  definitely  and  InteiUgenUy  in  advance 
of  the  contingencies  therein  suggested 
Moreover,  it  is  a  fair  inference  from  the  re- 
marks of  the  court  that  each  of  the  Jurors 
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had  stated  tbat  be  wonM  take  the  Instnic- 
tlona  aa  to  tbeae  mattera  "from  the  court 
and  not  anybody  else."  In  fact,  It  does  not 
appear  that  the  anbject  was  not  entfi-ely 
covered  by  the  other  questiona  and  answers 
which  are  not  disclosed  by  the  record. 

[2]  Besides,  if  appellant  desired  to  show 
bias  or  prejudice,  as  he  now  claims,  be 
should  tiave  so  stated  Us  reason  for  asking 
the  questions.  Furthermore,  it  appears  that 
he  must  have  been  satisfied  with  the  jnrors, 
since  he  exercised  only  three  of  bis  peremp- 
tory challenges,  and  in  view  of  the  princi- 
ples enunciated  in  People  v.  Schafer,  161 
Cal.  573,  119  Pac.  920,  It  must  be  said  that. 
if  error  in  the  ruling  was  committed,  it  was 
without  prejudice. 

[3-E]  As  to  the  admission  of  evidence  of 
another  forgery,  it  first  appeared  as  a  part 
of  the  confession  of  appellant  of  the  commis- 
sion of  the  crime  charged  in  the  informa- 
tion. It  was  embodied  in  hb  voluntarily 
statement  made  to  the  sherUI,  and  it  was 
so  closely  connected  with  the  recital  as  to 
the  main  offense  that  the  confession  was 
hardly  divisible.  At  any  rate,  in  this  class 
of  cases,  evidence  of  other  similar  offenses 
is  admissible  for  the  purpose  of  showing 
guilty  intent  and  of  rebutthtg  the  theory  of 
accident  or  good  faith,  and  it  is  not  a  vi- 
tal consideration  that  the  admission  of  the 
confession  was  prior  to  the  introduction  of 
any  other  evidence  as  to  said  checks.  The 
order  of  proof  is  a  matter  within  the  dis- 
cretion of  the  trial  court.  People  v.  Rush- 
ing, 130  CaL  449,  62  Pac.  742,  80  Am.  St. 
Rep.  141. 

[8, 7]  It  Is  true  that  extrajudicial  confes- 
sions of  defendant  alone  would  not  be  suf- 
ficient evidence  of  the  forgeries  to  render 
them  admissible  in  evidence.  People  v. 
Baird,  105  CaL  126,  38  Pac.  633.  And  it 
may  be  that  the  court  committed  a  techni- 
cal error  in  overruling  the  objections  of  ap- 
pellant as  to  the  other  forgery;  but  other 
evidence  in  the  nature  of  exemplars  of  his 
handwriting  was  subsequently  received,  so 
that  the  error,  if  any,  was  cured.  We  are 
satisfied  that  thereby  a  sufiicient  support 
was  afforded  for  a  finding  that  appellant 
forged  the  other  check. 

[I]  There  Is  some  contention  that  the 
court  committed  error  in  refusing  to  con- 
tinue the  trial  of  the  case  on  account  of  the 
absence  of  a  witness  for  appellant.  But  the 
application  was  made  after  oonsiderable 
progress  had  been  made  in  the  hearing  of 
the  cause,  and  no  reason  was  shown  why 
It  was  not  made  when  it  was  called  for  trial 
aa  the  statute  requires.  Section  1052,  Pen. 
Code.  Besides,  it  was  quite  apparent  that 
the  affidavit  was  radically  defective,  as  ap- 
pellant virtually  admits.  Moreover,  the 
testimony  of  the  witness,  if  produced,  would 
Oe  simply  cumulative,  and  there  is  nothing 


to  show  that  it  would  have  affected  tbe  ver- 
dict of  the  lory. 

The  only  other  objection  is  addressed  to 
the  action  of  the  court  in  reference  to  the 
Instructions.  It  seems  unnecessary  to  notice 
specifically  the  various  instructions  offered 
on  the  part  of  appellant  which  were  refused 
by  the  court 

After  an  examination  of  the  record,  we 
are  prepared  to  say  that  appellant  suffered 
no  prejudice  by  reason  of  the  action  of  the 
court  The  Instructions  were  full  and  cor- 
rect. Every  principle  of  law  necessary  for 
the  guidance  of  the  jury  was  announced, 
and  there  is  no  ground  for  just  criticism  as 
to  any  of  the  proceedings  during  tbe  triaL 

The  judgment  and  order  are  afiSrmed. 

We  concur:  "CHIPMAN,  P.  J,;  HART,  J. 


CAMP  ▼.  BOYD. 


(41  Cal.  App.  83) 
(Civ.  2784.) 


(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    May  6,  1910.) 

1.  Monet  Received  iS=>17(1)— Pleading  «=» 
102(2)  —  Demcbbkb— Common  Count— Um- 
cebtaintt. 

A  common  connt  for  money  had  and  received 
is  not  subject  to  demurrer  for  uncertainty. 

2.  Tbiai.  ^S3l09— Issues— Undue  Inixuknce. 

Where  plaintiff  in  opening  statement  stated 
the  issue  to  be  whether  "at  the  time  that  trans- 
fer was  made,  was  T.  o{  sound  mind ;  was  that 
transfer  obtained  by  means  of  undue  influence," 
and  where  six  of  grounds  in  support  of  non- 
suit were  directed  to  undue  influence,  and  only 
two  to  unsoundness  of  mind,  the  submitting  of 
question  of  andue  influence  to  jury,  after  taking 
from  it  the  question  of  unsoundness  of  mind, 
was  not  error;  defendant  t>eing  fully  informed 
as  to  such  issue. 

3.  CoNTBAOTS  «=»99(2)— Undue  Inixuence— 
Evidence — Mental  Condition. 

Under  Civ.  Code,  |  1575,  subd.  2,  evidence 
of  mental  condition  is  admissible  upon  Issue  of 
undue  influence,  where  it  is  claimed  that  such 
influence  was  made  possible  by  reason  of  weak- 
ened mentality  from  sickness. 

4.  Appeal  and  Ehbob  iS=»1050(1)— Review— 
Habmuess  Ebbob. 

In  action  by  daughter,  as  administratrix  of 
father's  estate,  against  stepmother  for  money 
secured  by  undue  influence,  statement  by  daugh- 
ter that  her  mother  did  her  own  work  was  not 
prejudicial  to  stepmother. 

5.  Appeal  and  Ebbob  $=9l047(3)— Review— 
Habkless  Ebbob. 

In  action  involving  question  of  undue  influ- 
ence upon  husband  by  wife  and  effect  thereof  up- 
on transfer  of  money,  where  witness,  asked  con- 
cerning husband's  health,  answered:  "He  nev- 
er seemed  to  know  exactly  what  he  wanted  to 
do.  When  we  were  riding  he  always  rode  with 
me  on  the  front  seat  because  the  wind  shield 
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pnteeted  Uni  a  little  more.  And  I  had  many 
talk!  with  him  while  we  were  riding"— court'* 
refoia]  to  strike  out  answer  as  not  re^onilTe 
waa  not  rereralble  error. 

6.  Atpku.  ahd  Erbob  «s»1064(1)— Habioxss 

EBIOB— iRSTBUCnoNS. 

In  action  by  husband's  administratrix 
against  surriving  wife  for  money  claimed  by 
wife  to  have  been  transferred  to  her  by  husband, 
instructions  tliat  in  case  of  intestacy  the  law 
fixed  method  of  distribution,  that  under  such 
law  wife  and  Uie  two  daughters  would  divide 
ntate,  and  that  jury  could  consider  the  disposi- 
tioD  B8  being  just  or  otherwise  upon  question  of 
midae  Inflnence,  Held  not  prejudicial. 

T.  Appeal  and  Bbbos  9=»762— Objectionb  m 
Reflt  Bust. 
Objections   to  instructions  raised  for  first 
time  in  the  reply  brief  will  not  be  considered. 

8.  Appeai,  and  Bbbob  «=»1002  —  Review  — 
Vebdict. 
Tenlict  npon  conflicting  evidence  is  concla- 
dve. 

Appeal  from  Superior  Court,  Alameda 
County ;  William  H.  Waste,  Judge. 

Action  by  Helen  B.  Camp,  adminlstratrtz, 
against  Elizabeth  Jewett  Boyd.  Judgment 
for  plaintifr,  and  defendant  appeals.  Af- 
firmed. 

Ramsey  Probasco,  Robinson  &  SIzer,  and 
A.  B.  Harris,  all  of  Oakland,  for  appellant 

E.  S.  Page,  of  Oakland  (B.  L.  Camp,  of 
Oakland,  of  counsel),  for  respondent. 

BRITTAIN,  J.  Ellzabetb  Jewett  Boyd, 
widow  of  Thomas  Boyd,  appeals  from  a 
Judgment  In  favor  of  the  administratrix  of 
his  estate  for  $4,186.50  and  costs  upon  a 
complaint  for  money  had  and  received. 

Bev.  Dr.  Boyd,  a  Presbyterian  clergyman, 
who  had  had  some  education  as  a  lawyer, 
was  a  widower  with  two  daughters.  When 
his  wife  died  in  1913  be  was  65  years  old. 
He  bad  been  a  sufferer  from  nervous  at- 
tacks and  experienced  a  complete  nervous 
breakdown  upon  her  death.  Because  of  his 
condition  in  1914  he  went  to  a  sanitarium, 
where  he  met  the  defendant,  who  was  20 
years  bis  Junior.  In  February,  1916,  they 
were  married.  In  October  of  that  year  he 
was  stricken  with  paralysis.  After  a  stroke 
of  apoplexy  on  August  23,  1917,  he  died, 
frcKn  what  was  diagnosed  in  May  of  that 
year  as  a  progressive  and  incurable  disease 
of  the  brain,  on  August  28, 1917.  He  engaged 
in  no  active  work  after  the  death  of  his 
first  wife,  and  spent  a  great  deal  of  time 
between  ber  death  and  his  own  in  various 
sanitariums  and  in  hotels  under  the  care 
of  physicians.  He  attended  to  certain  mat- 
ters of  business,  but  after  hib  second  mar- 
riage usually  through  the  mediation  of  his 
wife.      He   attended  church   when  he  was 


able,  and  certain  fanctlons  connected  witb 
his  former  activities.  In  Man^  1917,  bis 
deposits  in  several  banlcs  were  changed  to 
joint  accounts  In  the  names  of  himself  and 
bis  wife.  At  the  same  time  one  or  more 
separate  accounts  in  the  name  of  the  de- 
fendant were  changed  to  Joint  accounts. 
There  was  a  wide  disparity  between  the 
amounts  In  the  accounts;  there  being  much 
more  money  in  his  accounts  than  In  hers. 
Upon  bis  death  the  defendant  withdrew  the 
money  from  tbe  banks.  One  daughter,  the 
plaintiff,  and  tbe  defendant  were  appointe<} 
tbe  administratrices  of  the  estate.  The 
daughter,  as  administratrix,  sued  tbe  widow 
individuaUy  for  tbe  money  so  withdrawn 
from  what  bad  been  Dr.  Boyd's  personal 
bank  accounts.  Tbe  trial  was  before  a  Jury, 
and  upon  Its  verdict  Judgment  was  rendered 
against  tbe  widow. 

[1]  A  general  and  special  demurrer  to  tbe 
complaint  was  overruled.  Upon  tbe  con- 
tention that  a  common  count  must  fall  be- 
fore a  special  demurrer  for  uncertainty,  tbe 
appellant  relies  upon  two  cases.  Shade  v. 
Slssons,  etc.,  Co.,  116  Cal.  857,  47  Pac.  186, 
and  Minor  v.  Baldridge,  123  CaL  190,  56  Pac. 
783.  In  a  later  case  tbe  question  was  de- 
cided adversely  to  tbe  appellant's  conten- 
tion. Pike  V.  Zadig,  171  Cal.  273,  162  Pac 
923.  A  common  count  for  money  bad  and 
received  Is  not  subject  to  demurrer  for  un- 
certainty. 

[2]  At  tbe  opening  of  the  trial  counsel  for 
tbe  plaintiff  said  tbe  Issues  had  been  nar- 
rowed down  to. two:  "(1)  Did  Dr.  Boyd 
make  a  transfer  of  the  money  to  Mrs.  Boyd  7" 
and  (2)  "At  the  time  that  transfer  was 
made,  was  Thomas  Boyd  of  sound  mind; 
was  that  transfer  obtained  by  means  of 
undue  Influence  exerted  upon  Thomas  Boyd 
by  this  defendant?"  At  tbe  close  of  plaln- 
tlfTs  case  a  motion  for  nonsuit  was  denied, 
and  this  is  assigned  as  error.  It  is  argued 
that  by  reason  of  tbe  opening  statement 
the  only  issue  wblcb  tbe  defendant  was  call- 
ed npon  to  meet  was  that  of  unsoundness 
of  mind,  and  that  tbe  plaintiff  wholly  failed 
to  produce  evidence  upon  that  Issue.  It  Is 
further  argued  that  since  the  court  express- 
ly took  from  tbe  Jury  tbe  Issue  of  unsound- 
ness of  mind,  there  was  no  Issue  In  regard 
to  undue  Influenca  The  position  of  tbe  re- 
spondent Is  that  from  the  opening  statement 
to  the  close  of  the  trial  the  plaintiff  did  not 
contend  nor  attempt  to  prove  that  Dr.  Boyd 
was  Insane,  but  that  his  mentality  was  so 
weakened  by  sickness  that  he  was  subject 
to  the  undue  Influence  of  tbe  defendant; 
that  this  position  was  clearly  understood 
by  tbe  court  and  by  counsel  for  tbe  defend- 
ant; and  that  tbe  case  was  tried  upon  this 
theory.  The  character  of  tbe  grounds  upon 
wlilch  motion  for  nonsuit  was  based  sup- 
ports this  statement  of  the  respondent's  po 
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sltloii.  Nineteen  spedflc  groonds  were  as- 
signed In  support  of  the  motion.  Only  two 
of  them  deal  with  the  question  of  unsound- 
ness of  mind.  Six  of  them  were  expressly 
directed  to  the  claimed  lack  of  evidence  of 
undue  Influence.  In  denying  the  motion  the 
court  said  that  under  all  the  circumstances 
testified  to,  and  other  testimony  to  be  pro- 
duced, he  would  allow  the  case  to  go  to  the 
Jury  upon  one  point  only:  "Did  the  defend- 
ant exercise  undue  influence  over  the  de- 
cedent?" The  argument  presented  on  this 
point  Is  not  that  there  was  no  evidence  of 
undue  Influence,  but  that  there  was  no  such 
Issue.  In  view  of  the  grounds  spedfled  for 
the  motion  It  does  not  appear  counsel  for 
the  appellant  was  not  fully  Informed  regard- 
ing that  issue.  The  record  shows  that  at 
the  time  the  motion  was  made  there  was 
some  evidence  to  support  it.  The  motion 
for  nonsuit  was  properly  denied. 

[3-1]  Upon  the  issue  of  undue  influence, 
the  claim  being  that  Dr.  Boyd  was  of  weak- 
ened mentality  by  reason  of  his  siclcness, 
evidence  of  bis  mental  condition  was  ad- 
missible. Civ.  Code,  I  1575,  subd.  2 ;  Estate 
of  Welch,  6  Cal.  App.  44,  91  Pac.  336.  It 
is  argued  the  court  erred  In  rulings  upon 
evidence.  One  Instance  given  in  the  brief 
of  the  appellant  fails  to  show  what  objec- 
tion was  made,  or  to  refer  to  the  page  of 
the  appendix  upon  which  the  objection  ap- 
pears. It  does  not  appear,  even  If  proper 
objection  was  made,  that  the  Jury  was,  or 
reasonably  could  have  been,  prejudiced  by 
a  statement  of  the  plaintiff  to  the  effect  that 
her  mother  did  her  own  work.  The  second 
objection  Is  to  the  reply  to  a  question  ad- 
dressed to  a  witness  concerning  the  condition 
of  Dr.  Boyd's  health.    The  witness  said: 

"Ho  never  seemed  to  know  exactly  what  he 
wanted  to  do.  When  we  were  riding  he  always 
rode  with  me  on  the  front  seat  because  the  wind 
shield  protected  him  a  little  more.  And  I  had 
many  talks  with  him  while  we  were  riding." 

The  attorneys  moved  to  strike  the  an- 
swer out  as  not  responsive.  If  the  refusal 
of  the  court  was  error.  It  was  of  such  a  char- 
acter as  not  to  warrant  the  reversal  of  the 
Judgment 

[6]  Objection  Is  made  to  certain  Instruc- 
tions. In  one  the  Jury  was  Informed  in  ef- 
fect that  in  case  of  intestacy,  the  law  fixes 
the  method  of  distribution,  and  In  this  case 
the  law  would  distribute  the  estate  equally 
between  the  surviving  wife  and  the  two 
daughters.  Three  other  instructions  were 
to  the  effect  that  the  jury  might  consider 
the  disposition  as  being  just  or  unjust,  rea- 
sonable or  unreasonable,  as  tending  to  throw 
light  upon  the  question  of  whether  undue 
infiuence  was  exerted  upon  Dr.  Boyd.  In 
the  appendix  to  the  appellant's  brief  a  por- 
tion only  of  the  Instructions  Is  given.  E'rom 
an  examination  of  the  tyi;)ewrltten  record 


It  appears  that  the  Instructions  were  dear, 
full,  fair,  and  not  unfavorable  to  the  de- 
fendant. The  instructions  attacked  were 
given  in  connection  with  other  instructions 
to  tiie  effect  that  while  Inequality  in  the  dis- 
position of  property  is  not  of  Itself  evidence 
of  unsoundness  of  mind  or  of  undue  influ- 
ence. It  might  l>e  considered  as  a  drcum- 
stance^  together  with  all  other  circumstances 
shown  by  the  evidence,  bearing  on  the  ques- 
tion of  the  weakness  of  mind  of  the  donor 
at  the  time  the  transfer  was  made,  or  un- 
due infiuence  exerted  upon  him  at  that  time. 
Considered  with  all  other  instructions,  it 
cannot  be  assumed  that  the  defendant  was 
prejudiced  by  these  instructions,  nor  that 
the  result  of  the  trial  would  have  been  dif- 
ferent It  they  had  not  been  given.  An  in- 
struction in  regard  to  the  rule  of  descent 
was  similarly  attacked,  and  has  been  upheld 
by  the  Supreme  Court  Estate  of  Snowball, 
157  Cal.  315, 107  Pac.  598. 

[7]  In  the  appellant's  reply  brief  objec- 
tions to  certain  other  instructions  are  pre- 
sented for  the  first  time.  The  instructions 
as  an  entirety  appear  to  have  been  correct. 
No  reason  Is  shown  for  considering  objec- 
tions to  spedfic  instructions  not  mentioned 
In  the  opening  brief.  Under  such  drciun- 
stances  objections  raised  first  in  the  reply 
brief  will  not  be  considered.  Kahn  v.  Wil- 
son, 120  Cal.  643,  53  Pac.  24 ;  Hlbemla  Sav- 
ings &  Loan  Society  v.  Farnham,  153  Cal. 
578,  96  Pac  9. 

[8]  It  Is  contended  there  was  not  suffl- 
dent  evidence  to  support  the  verdict.  The 
record  is  lengthy.  On  one  side  the  evidence 
pictured  an  old  man,  sick  and  nervous,  it  Is 
true,  but  attending  to  his  business  affairs, 
meeting  his  friends,  writing  personal  let- 
ters, and  of  his  own  desire  making  provision 
for  the  future  welfare  of  the  wife  who  was 
assiduous  in  rendering  affectionate  attention 
to  him  during  his  sickness.  On  the  other 
side,  the  picture  Is  drawn  of  a  man  so  shat- 
tered in  mind  and  body  as  to  be  subject,  as 
he  expressed  it,  to  brain  storms,  unable  alone 
to  make  any  decision,  not  knowing  what  he 
wanted,  dotingly  fond  of  his  daughters, 
anxious  to  make  provision  for  them,  yet 
taking  from  them  their  patrimony,  dominat- 
ed by  the  second  wife,  and  prevented  by  her 
from  discussing  privately  his  business  af- 
fairs with  his  daughters  or  with  others. 
There  was  some  evidence  of  her  direct  in- 
terposition in  his  affairs  without  his  knowl- 
edge and  against  his  desire,  particularly  In 
the  matter  of  an  attempt  to  negotiate  a  sale 
of  certain  corporation  stock  owned  by  him, 
and  later,  upon  the  sale  foiling,  to  negotiate 
a  loan  upon  the  stock.  In  order,  as  it  is 
claimed,  that,  the  proceeds  of  the  sale  or 
the  loan  might  be  added  to  the  Joint  bank 
accounts,  which,  it  was  further  claimed, 
were  made  available  to  her  by  reason  of  an 
Influence  so  far  In  excess  of  that  which  may 
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property  be  exerted  by  a  wife  u  to  be 
termed  ondne  influenoe.  The  most  that  can 
be  said  on  bebalf  of  tbe  appellant  upon  this 
phaae  of  tbe  case  is  that  the  evidence  was 
conflicting,  and,  tberefore,  In  the  absence 
of  reversible  error,  tbe  verdict  of  tbe  Jury 
Is  condnslve. 
Tbe  Judgment  Is  afSrmed. 

We    concur:      LANGDON,    P.    J.;    HA- 
VEN, J. 


(41  (W.  App.  CS) 

PBOPIiB  r. 


BLISS.     (Cr.  464.) 


(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  3,  1919.    Rehearing  Denied 
by  Supreme  Court  June  30,  1919.) 

1.  iHioxiCATiNa    tjquoBS    «=!»236(1)— Cbim- 

IRAL  PaOSECUnON  —  SnlTICIINCY  OF  EJvi- 
DENCC 

In  prosecution  for  selliog,  furnishing,  dis- 
tribating,  and  giving  away  alcoholic  liquors  in 
no-license  territory  in  violation  of  Local  Op- 
tion Law,  circumstantial  evidence  keld  to  sup- 
port eonvictioii. 

2.  ImOXICATINO    LlQDOBS     «S»16d  —    VIOI.A- 

noif  or  Local  Option  Law. 
Where  owner  of  wliisky  jug  invites  others 
to  drinit  therefrom,  and  one  or  more  talce  drink, 
in  no-license  territory,  he  is  guilty  of  violating 
Local  Option  Law,  diough  he  does  not  himself 
perform  physical  act  of  passing  jug  to  the  par- 
ties who  take  drink. 

3.  IHTOXICATIHO    LlQUOBS     ^=>156  —    yiOI.A- 

noR  or  Local  Option  Law— Fubnisbino 

LiQUOB  TO  Othxrs. 
If  a  party  should  place  a  jug  or  other  ves- 
k1  containing  liquor  on  a  table,  bench,  floor,  or 
tronnd  within  no-license  territory,  and  by 
words,  or  acts,  or  conduct  sufficiently  indicative 
of  the  fact  invite  others  to  partake  thereof,  ei- 
tlier  in  a  limited  degree  or  ad  libitum,  he  would 
be  guilty  of  vicrfating  the  Local  Option  Law. 

4.  Ihtoxicatino  Liquobs    €=9224,  233(1)  — 
Cbqunai,  Pbosecution— Evidence. 

In  prosecution  for  furnishing  liquor  to  oth- 
ers in  no-license  territory,  evidence  that  others 
Iiad  gone  over  to  store  where  defendant's  jug 
was  stored  l>efore  defendant  himself  had  gone 
orer  there  was  not  inadmissible  upon  ground 
tliat  defendant  did  not  know  his  jug  had  been 
left  at  aoch  store  until  he  himself  went  over; 
inference  being  that  defendant  had  told  the 
others  to  go  over  to  store  and  help  themselves. 

5.  Ckdonai,  Law   4s»1169(l)  —  Review  — 
HAiin.EM  Ebbob— Evidence. 

In  prosecution  for  furnishing  liquor  to  oth- 
en  in  no-license  territory,  admission  of  evi- 
dence that  the  others  had  gone  over  to  store 
where  defendiuit's  jug  Imd  been  left  by  his 
brotlier  before  defendant  knew  jug  was  there, 
was  harmless,  where  there  was  evidence  that 
others  had  drunk  from  jug  in  defendant's  pres- 
ence. 
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fl.  Cbiminai,  Law  «=»1170%(1)  —  Review 
— Harktess  £:brob— Leading  Qitestions. 
Loading  questions  by  state  to  its  witness 
was  harmless  to  defendant  where  witness  was 
bostilo  to  prosecution  and  indined  to  tell  as 
little  as  possible. 

7.  Cbiminal  Law    <S=»413(1)  —  Evidence  — 
Self-Sebvino  Declaration. 

In  prosecution  for  furnishing  liquor  to  oth- 
ers In  no-license  territory,  evidence  as  to  de- 
fendant's statement  previous  to  purchase  of 
liquor  to  brother  who  had  purchased  it  that  the 
liquor  was  to  be  taken  to  and  used  by  defend- 
ant in  his  home  was  inadmissible,  being  a  self- 
serving  declaration. 

8.  Cbiminal   Law    «s>720(1)— Aboument  op 
Pboseodtino  Atxobnet— Evidence. 

In  prosecution  for  fumisliing  liquor  to 
others  in  no-license  territory,  district  attorney 
in  his  argument  to  jury  properly  emphasised  the 
circumstance  shown  by  the  evidence  that  de- 
fendant's brother,  who  had  bought  liquor  for 
defendant,  for  use,  as  claimed  by  defendant,  in 
defendant's  home,  passed  defendant's  home  with 
jug  and  left  it  at  store,  from  which  defendant 
secured  jug  and  treated  friends. 

9.  CanaNAL  Law    ®=3552(1)  —  Wbioht  or 

ClBCtmSTANTIAL  EVIDENCE. 
Where  evidence  is  sufficient  to  convince  ju- 
rors, as  reasonable  men,  of  defendant's  guilt 
beyond  a  reasonable  doubt,  it  is  their  duty  to 
convict  defendant,  though  evidence  is  circum- 
stantial. 

10.  CBnnNAi<  Law   «=9784(5)— Instbuctionb 
— Cibcumstantiai,  Evidence. 

Instruction  on  circumstantial  evidence  held 
not  subject  to  objection  that  it  authorized  con- 
viction on  evidence  not  sufficiently  convincing  to 
show  guilt  l>eyond  a  moral  certainty. 

11.  Cbiuinal   Law    «s»1144(15)   —   Review 
— Pbesukption. 

The  jury  is  always  presumed  to  have  con- 
sidered all  the  evidence  submitted  to  them, 
whether  they  acquit  or  convict  defendant. 

Appeal  from  Superior  Court,  Humboldt 
County:  Denver  Sevier,  Judge. 

J.  Bliss  was  convicted  of  unlawfully  sell- 
ing, fnmlsbing,  distributing,  and  giving 
away  alcoholic  liquors  within  no-license  ter- 
ritory, and  from  judgment  of  conviction  and 
from  order  denying  motion  for  new  trial,  he 
appeals.    Affirmed. 

H.  L.  Ford,  of  Eureka,  for  appellant 
tj.  S.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Gen.,  for  tbe  People. 

HART,  J.  Ad  information  was  filed  in 
the  superior  court  of  the  county  of  Hum- 
boldt, charging  that  tbe  defendant,  on  tbe 
5tb  day  of  October,  1918,  within  no-license 
territory,  "did  willfully,  knowingly,  and  un- 
lawfully sell,  furnish,  distribute,  and  give 
away  alcoholic  liquors,  to  wit,  whisky, 
*  ♦  •  to  George  Normile  and  Dan  Rog- 
ers and  other  persons  whose  names  are  un- 
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known."  Defendant  was  convicted  of  the 
crime  dtarged  In  the  Information  and  was 
soitenced  to  pay  a  fine  of  $600,  or,  if  tlie 
fine  be  not  paid,  to  be  Imprisoned  in  the 
county  Jail  one  day  for  each  $2  of  said  fine. 
The  appeal  is  by  the  defendant  from  the  Judg- 
ment and  from  an  order  denying  Ills  motion 
for  a  new  triaL 

The  defendant  first  contends  that  the  evi- 
dence does  not  support  the  verdict 

It  was  stipulated  at  the  trial  that  the  town 
of  Pepperwood,  in  Humboldt  county,  was  In 
"no-15cense  territory." 

The  evidence  shows  that  the  defendant  liv- 
ed with  his  brother,  Daniel  Bliss,  and  bis 
sister  In  a  house  on  the  road  to  Eureka  about 
one  mile  from  the  store  of  one  Zecca  in  Pep- 
perwood, and  that  defendant  always  kept  in- 
toxicating liquors  at  his  home  for  his  own 
use.  On  the  5tb  day  of  October,  1018,  bis 
supply  of  whisky  being  exhausted,  be  gave 
some  money  to  his  brother,  Daniel,  who  was 
going  to  Eureka,  with  which  to  buy  a  gallon 
of  whisky,  and  told  him  to  leave  it  at  the 
house ;  that  he  bought  the  whisky  to  be  used 
at  his  home.  Daniel  Bliss  bought  a  gallon 
demijohn  of  whisky  at  Eureka,  put  it  in  a 
suit  case  belonging  to  defendant,  and  in  the 
afternoon  started  home  on  a  stage.  At  the 
town  of  Loleta  he  got  off  the  stage,  but  left 
the  suit  case  on  it.  The  driver  of  the  stage, 
when  he  reached  Zecca's  store  at  Pepper- 
wood,  left  the  suit  case  there,  which  was 
the  customary  place  where  be  left  parcels 
for  people  in  that  locality.  Daniel  Bliss  took 
passage  on  another  stage  and  arrived  at  Pep- 
perwood between  9  and  10  o'clock  that  night. 

Defendant  reached  his  home  at  about  6 
o'clock  in  the  evening  and  saw  the  stage  go 
by  bis  house,  but  it  did  not  stop.  At  about  8 
o'clock  he  attended  a  dance,  at  a  hall  across 
the  street  from  Zecca's  store,  in  Pepperwood, 
and  bis  brother,  Daniel,  also  went  to  the 
dance  when  he  arrived  in  town.  Defendant 
asked  him  if  he  had  sent  the  whisky,  and 
Daniel  said  be  had,  but  did  not  know  wheth- 
er it  had  been  left  at  the  store  or  not  At 
about  11  o'clock  of  that  night  defendant  ask- 
ed Zecca  If  there  had  been  a  suit  case  left 
there  for  him  by  the  stage  driver.  Zecca  an- 
swered that  there  had,  and  that  If  defend- 
ant wanted  It  he  had  better  take  it  because 
he  (Zecca)  was  going  to  close  up  for  the 
night  and  they  went  over  to  the  store.  The 
only  light  in  the  store  was  a  flashlight  which 
Zecca  bad.  Defendant  took  the  demijohn 
oat  of  the  suit  case  and  went  out  on  the 
porch  of  the  store.  He  there  met  Dan  Rog- 
ers, whom  he  recognized  by  his  voice,  it  be- 
ing a  dark  night  There  were  others  present 
whom  he  did  not  recognize.  later  he  recog- 
nized Normile  by  his  voice.  He  stopped  to 
talk  with  Rogers,  set  his  Jug  on  the  porch, 
and  commenced  rolling  a  cigarette. 

Dp  to  this  point  there  Is  no  conflict  In  the 
evidence,  except  that  the  arresting  officer, 
Frank  W.  Anderson,  testified  that  it  was  a 


moonlight  night  As  to  this,  the  witness 
was  evidently  mistaken,  for  the  weather  ob- 
server at  Eureka  testified  that  the  moon  set 
that  night  at  5:34  p.  m.  Anderson  testified 
that  at  11  o'clock  at  night  on  the  5th  of  Oc- 
tober, 1918,  he  saw  four  or  five  men,  among 
them  the  defendant,  upon  the  platform  in 
front  of  Zecca's  store.    He  said: 

"When  I  first  saw  him  he  was  in  the  act  of 
getting  that  demijohn  from  George  Normile, 
and  I  stepped  up  and  grabbed  the  demijohn  and 
asked  him  who  that  belonged  to.  He  said,  'It 
belongs  to  me.' " 

The  witness  said  he  took  the  demijohn 
from  the  hands  of  defendant,  that  be  put 
a  seal  on  it  and  gave  it  to  the  district  at- 
torney, and  that  afterwards  be  sampled  the 
contents,  and  found  that  the  demijohn  con- 
tained whisky.  He  stated  that  before  he  seiz- 
ed the  demijohn  he  saw  two  men  drink  from 
It,  one  of  whom  he  recognized  as  George  Nor- 
mile; that  the  other  man  smacked  his  lips 
and  said  it  was  "damned  good  stuff." 

William  McKay,  an  employ^  of  the  dis- 
trict attorney  of  Humboldt  county,  who  was 
with  Anderson  at  and  prior  to  the  time  of 
the  arrest  corroborated  the  latter  as  to  what 
occurred  at  the  time  he  took  possession  of 
the  demijohn. 

Ambrose  M.  Zecca,  the  owner  of  the  store 
referred  to,  testified  that  he  had  gone  from 
the  dance  hall  to  bis  store  with  other  men 
10  or  15  times  that  night;  that  he  saw  de- 
fendant who  said  he  wanted  to  go  to  the 
store  and  get  his  suit  case.  Re  was  asked 
what  defendant's  condition  as  to  sobriety 
was,  and  he  replied  that  he  "was  feeling 
pretty  good."  Witness,  with  defendant  and 
Normile  and  some  strangers,  among  tbem 
Dan  Rogers,  went  to  the  store.  Defendant 
and  Normile  went  in  with  him,  and  defend- 
ant got  a  demijohn  from  the  suit  case  and 
took  it  outside  with  him.  Witness  said  he 
had  a  drink  from  a  Jug,  but  would  not  say 
it  was  the  one  defendant  had;  that  he  was 
not  present  when  Anderson  came  up. 

Dan  Rogers  testified  that  he  left  the  dance 
ball  with  defendant  to  go  to  the  store;  that 
he  knew  they  were  going  for  a  drink,  al- 
though he  would  not  say  defendant  asked 
him  to  go  for  that  purpose;  the  defendant 
entered  the  store  and  came  out  with  a  demi- 
john; that  the  Jug  was  passed  around,  bqt 
he  would  not  say  that  defendant  passed  It 
around ;  that  he  (witness)  bad  a  drink  out  of 
a  Jug,  but  did  not  know  who  handed  it  to 
him  nor  whose  Jug  it  was. 

George  Normile  testified  that  at  about  11 
o'clock,  while  in  the  dance  hall,  he  said  to 
defendant  that  he  wanted  to  have  a  glass  of 
beer  or  something,  to  which  defendant  re- 
plied that  he  "did  not  have  any  beer;  maybe 
we  can  find  something  else";  that  they  wait* 
ed  until  Dan  Rogers  finished  dancing,  and 
the  three  of  them,  with  some  strangers,  went 
across  to  the  store;  that  defendant  went  in- 
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to  fhe  store  and  brougbt  a  demtjohn  out  on- 
to the  porch ;  that  witness  was  in  the  act  of 
talcing  a  drink  oat  of  the  Jug  when  Ander- 
son's party  turned  a  flashlight  on  them  and 
came  up  to  the  porch. 

Edward  Bady  testified  that  at  the  dnnce 
hall  he  smelled  liquor  upon  the  defendant; 
that  he  was  one  of  the  party  that  crossed 
the  street  to  the  store ;  that  he  did  not  have 
a  drink  out  of  the  demijohn,  because  It  did 
not  get  around  to  blm ;  that  be  saw  the  de- 
fendant pass  the  jug  to  some  one. 

Hie  defendant  testified  that  a  man  bad 
treated  bim  to  whisky  before  the  occurrence 
at  Zecca's  store ;  that  when  he  took  the  dem- 
ijohn from  the  store  to  the  porch  be  bad  no 
drink  from  the  jug  that  he  remembered  of; 
that  after  be  had  finished  making  bis  ciga- 
rette he  picked  up  the  jug,  and  at  that  time 
the  officer  flashed  a  light  upon  him  and  came 
op;  that  he  had  not  offered  the  jug  to  any 
one  for  the  purpose  of  taking  a  drink;  that 
be  did  not  give  his  consent  to  any  one  taking 
a  drink  out  of  It ;  and  that  he  did  not  know 
the  demijohn  was  making  the  'rounds  and 
that  people  were  drinldng  from  it  He  de- 
nied having  the  conversation  related  by  Nor- 
mlle  to  the  effect  that  defendant  told  Nor- 
mile  be  did  not  know  where  there  was  any 
beer,  but  that  he  had  something  else. 

[1-3]  The  foregoing  synoptical  statement 
of  the  evidence  plainly  enough  shows  that 
the  verdict  is  sufficiently  supported.  It  is  true 
that  much  of  the  evidence  was  of  a  circum- 
stantial character,  but  the  circumstances  so 
shown,  having  been  accepted  by  the  jury 
as  proved,  were  enough  to  warrant  the  in- 
ference that  the  defendant  owned  the  jug  of 
whisky;  that  be  invited  the  parties  above 
named  to  the  store  where  the  jug  was  to 
drink  therefrom;  and  that  one  or  more  did 
drink  from  the  Jug.  Whether  actually  the 
defendant  himself  performed  the  physical 
act  of  passing  the  Jog  to  ail  the  parties  who 
drank  from  it  or  to  any  of  tbem,  in  view  of 
the  persuasive  character  of  the  evidence  or 
the  drcnmstances  in  support  of  the  theory 
of  guilt.  Is  immaterial.  If  be  by  any  means 
or  method  or  in  any  manner  gave  or  furnish- 
ed or  distributed  intoxicating  liquor  to  oth- 
er persons  within  no-license  territory,  he  Is 
gnilty  under  the  statute.  If,  for  lllustra- 
tlOD,  a  party  should  place  a  Jug  or  other 
vessel  containing  liquor  on  a  table  or  upon 
a  bench  or  upon  the  floor  or  the  ground  with- 
in no-license  territory,  and  by  words  or  acts 
or  conduct  sufficiently  indicative  of  the  fact 
invited  others  to  partake  thereof  either  in 
a  limited  degree  or  ad  Ubltnm,  he  would 
be  guilty  Tinder  tbe  law  as  it  is  written  of 
famishing  Intoxicating  liquor  to  others 
within  such  territory. 

The  testimony  shows  that  the  defendant 
owned  a  jug  of  whisky  which  was  at  Zecca's 
store,  and  that  he  invited  several  friends 
to  go  to  tbe  store  to  get  a  drink  of  "some- 
thing else  than  beer";  tbat  defendant  ■•■ 
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cured  tbe  Jug  from  the  store;  and  Hiat 
one  or  two  persons  drank  from  It  This  tes- 
timony falls  very  little.  If  any,  short  of 
conclusively  showing  the  guilt  of  tbe  ac- 
cused under  the  Local  Option  Law. 

It  Is  next  claimed  that  tbe  court  commit- 
ted prejudicial  error  in  certain  rulings  on 
evidence. 

Several  witnesses  were  asked  as  to  wheth- 
er, prior  to  tbe  time  tbe  defendant  went  to 
the  store,  other  parties  had  gone  over  there. 
These  questions  were  objected  to  by  counsel 
for  defendant,  but  the  testimony  was  admit- 
ted upon  the  promise  of  the  district  attorney 
to  "connect  it  up."  One  of  tbe  witnesses  re- 
plied tbat  be  had  seen  several  parties  go  to 
tbe  store  before  tbe  defendant  was  seen 
there,  and  heard  one  of  tbem  remark  tbat 
it  was  "damned  good  stuff."  Appellant  com- 
plains that  it  was  not  connected  with  defend- 
ant; tbat  the  inference  drawn  by  the  dis- 
trict attorney  was  tbat  tbese  other  parties 
bad  gone  to  the  store  to  drink  tbe  llqaor  de- 
fendant had  there,  but  that  defendant  did 
not  know  tbe  liquor  was  there  until  11 
o'clock,  when  the  storekeeper  told  him  It 
was. 

[4,  S]  Tbe  objection  to  this  testimony  goes 
more  to  its  weight  than  to  its  materiality, 
relevancy,  and  competency.  It  was  shown 
that  defendant  bad  requested  bis  brother, 
Daniel,  to  procure  the  whisky  for  bim,  and 
It  is  a  reasonable  inference  from  all  the  cir- 
cumstances that  he  expected  it  to  be  left  at 
Zecca's  store;  he  having  asked  the  latter  if 
a  suit  case  in  which  the  whisky  bad  been 
carried  by  Daniel  had  been  left  at  Ills  (Zec- 
ca's) store.  Of  course,  the  parties  referred 
to  might  have  gone  to  the  store  to  eat  Swiss 
cheese  and  crackers  or  some  other  article  not 
thus  tar  prohibited  to  tbe  use  of  man  by  tbe 
stem  mandates  of  the  law,  and  tbe  party  who 
made  such  favorable  comment  upon  the 
quality  of  the  article  they  had  partaken  of 
might  have  had  reference  to  something  oth- 
er than  Intoxicating  liquor,  but  this  was  for 
the  jury  to  determine  when  considering  it 
In  connection  with  the  evidence  showing  tbat 
the  defendant  did  have  whisky  at  tbe  store 
and  that  several  persons  did  subseqnently 
drink  from  the  jug  in  tbe  defendant's  pres- 
ence. Tbe  ultimate  slgniflcance  of  the  tes- 
timony was  in  the  inference  to  be  deduced 
therefrom  tbat  the  defendant  had  told  said 
parties  that  be  bad  the  whisky  at  the  store 
and  ttiat  they  were  at  liberty  to  go  to  the 
store  and  help  themselves  to  it.  It  is  true 
that  the  circumstance  was  of  small  proba- 
tive value  as  In  proof  of  tbe  charge,  but,  as 
suggested  in  a  different  form  of  language, 
this  did  not  render  it  inadmissible.  It  is 
quite  manifest,  though,  that  even  If  we  were 
required  to  bold  that  it  was  improperly  ad- 
mitted, it  could  not  have  prejudiced  tlie  de- 
fendant, since  it  is  very  clear  tbat  tbe  ver- 
dict resulted  from  tbe  testimony  showing 
tbat  oertaim  parties  did  drink  from  the  jug 
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In  tbe  defendant's  presence  and  tbat  the 
Jug  then  contained  whisky. 

[I,  7]  Defendant  complains  of  some  other 
rulings  respecting  the  evidence,  the  objec- 
tions being  that  by  them  the  court  permit- 
ted the  district  attorney  to  ask  one  of  his 
witnesses  leading  questions  and  to  ask  ques- 
tions upon  the  assumption  that  certain  facts 
not  in  proof  had  In  fact  been  shown.  Also 
It  Is  objected  tbat  the  court  erred  in  refus- 
ing to  permit  Dan  BUas,  who  testified  for 
fbe  defendant,  and  who,  as  seen,  purchased 
and  bad  left  at  Zecca's  store  the  whisky  for 
defendant,  to  testify  as  to  whether  tbe  de- 
fendant, previously  to  the  purchase,  said  to 
the  witness  anything  "about  your  obtaining 
some  whlslcy  for  bis  (defendant's)  home." 
Tbe  defendant  could  not  have  suffered  any 
damage  from  the  leading  questions  referred 
to.  The  witness  to  whom  they  were  put  was 
one  of  the  parties  who  were  with  the  accused 
when  whisky  was  drunk  from  liis  Jug,  and 
he  appeared  to  be  hostile  to  the  prosecution 
— that  is,  inclined  to  tell  as  little  as  he  ac- 
tually knew  of  the  matter  as  possible.  A 
^tness  In  that  attitude  of  mind  toward  the 
party  calling  him  would  not  be  likely  to  tell 
an  imtrue  story  favorable '  to  such  party 
merely  because  questions  suggestive  of  his 
answers  were  propounded  to  him.  The  ob- 
jection to  the  question  by  defendant's  counsel 
to  Daniel  Bliss  calling  for  a  declaration  by 
defendant  that  the  liquor  be  requested  said 
Daniel  to  procure  for  him  was  to  be  taken  to 
and  used  at  his  (defendant's)  home  was  prop- 
erly sustained  on  tbe  ground  that  it  was  self- 
serving. 

There  are  very  many  other  assignments  in- 
vdlving  challenges  to  the  soundness  of  rul- 
ings upon  tbe  evidence,  but  an  examination 
of  these  has  convinced  us  that  they  possess 
no  force. 

[8]  The  objection  that  the  district  attor^ 
ney,  in  his  argument  to  tbe  Jury,  transcend- 
ed tbe  record,  and  thus  brought  into  it  mat- 
ters calculated  to  prejudice  the  defendant, 
is  not  well  taken.  This  objection  arises 
from  tbe  reference  to  by  that  officer  and  bis 
emphasis  of  the  circumstance  that,  although 
the  stage  on  which  Daniel  Bliss  carried  the 
suit  case  containing  the  Jug  of  whisky  pass- 
ed near  the  home  of  the  defendant,  tbe  whis- 
ky was  not  left  there,  but  taken  on  to  the 
store  of  Zecca.  This  was  an  important  cir- 
cumstance, was  shown  by  the  evidence  to 
liave  occurred,  and,  of  course,  the  district 
attorney  was  clearly  within  his  rights  in 
making  the  most  out  of  it  in  argument  that 
the  circumstance  would  leg^ltlmately  Justify. 

In  its  InBtructions  ttie  court,  after  ex- 
plaining the  difference  between  direct  and 
circumstantial  evidence,  told  tbe  Jury: 

"There  is  nothing  in  tbe  nature  of  drciim- 
Btantial  evidence  that  renders  it  any  less  re- 
liable than  the  other  class  of  evidence.  All  tbat 
is  required  is  this:  if  the  testimony  is  suffi- 
cient to  convince  yoo  as  reasonable  men  beyond 


[  a  reasonable  doubt  that  the  defendant  did  com- 
I  mlt  the  act  charged,  then  I  charge  you  that  it 
is  your  duty  to  convict,  although  such  evidence 
may  l>e  of  a  circumstantial  nature." 

Appellant  claims  that  this  instruction  was 
not  warranted  by  tbe  facts  in  the  case,  and 
that  it  implied  "tbat  the  Jury  may  act  on 
less  than  convincing  evidence  or  without 
the  moral  certainty  required  by  law," 

[9-11]  The  instruction  was  not  only  perti- 
nent to  the  evidence,  but  it  contains  a  cor- 
rect statement  of  the  law.  Nor  docs  it  war- 
rant tbe  implication  tbat  the  Jury  were  au- 
thorized to  convict  on  evidence  not  sufficient- 
ly convincing  to  show  the  defendant's  guilt 
to  a  moral  certainty.  Of  course,  t)ie  objec- 
tion that  the  instruction  implies  that  the 
Jury  may  "act  on  less  than  convincing  evi- 
dence" really  means  nothing;  for  it  is  tbe 
duty  of  a  Jury  to  act  on  (or  consider)  all  the 
evidence  submitted  to  tbem,  and  this  they 
always  presumptively  do  whether  they  con- 
vict or  acquit. 

The  following  instruction,  given  to  the 
Jury,  is  also  complained  of: 

"I  instruct  you  that  it  is  not  necessary  tbat 
the  evidence  should  show  that  the  defendant 
I  personally  handed  this  demijohn  of  whisky,  if 
I  such  it  was,  to  George  Normile,  Dan  Rogers 
!  or  any  other  person  who  then  and  there  drank 
i  thereof,  to  warrant  yon  in  finding  the  defend- 
j  ant  guilty  of  the  charge  alleged  in  the  informa- 
tion ;    but  it  is  enough  if  the  evidence  shows 
beyond  a  reasonable  doubt  that  the  defendant 
owned  a  demijohn  of  whisky  and  placed  it  in  a 
public  place  and  in  the  immediate  presence  of 
said  men,  with  the  intention  that  tiiey  should 
drink  thereof,  and  that  they  or  one  or  more  of 
them  did  drink  thereof  or  that  the  defendant 
stood  in  their  immediate  presence  and  saw  said 
men,  or  some  of  them,  drink  thereof,  and  en- 
couraged or  asked  them  to  drink  thereof." 

That  instruction  corresponds  with  tbe  con- 
struction above  given  of  the  Local  Option 
Law  upon  which  the  Information  against  the 
accused  is  tHtsed,  and  therefore  nothing  m<»« 
need  be  said  about  it. 

Tbe  court  modified  two  instructions  pro- 
posed by  the  defendant— one  defining  the 
word  "gift"  and  the  other  defining  the  word 
"distribute" — by  adding  thereto  substantial- 
ly tbe  language  which  the  Instruction  last 
above  considered  contained,  which.  In  ef- 
fect, is  as  follows:  That  if  the  defendant 
knew  that  any  person  or  persons  were  drink- 
ing or  did  drink  from  the  Jug  in  question, 
and,  so  knowing  that  fact  acquiesced  In, 
consented  to,  or  encouraged  sudi  person  or 
persons  to  di-ink  from  said  Jug,  in  that  case 
he  would  be  guilty,  although  be  did  not  per- 
sonally band  or  deliver  said  Jug  to  such  per- 
son or  persons.  What  we  have  said  of  the 
complaint  against  the  instruction  last  above 
disposed  of  applies  to  the  objection  to  the 
one  in  hand. 

We  have  now  considered  herein  aH  the  ob- 
jections against  tbe  result  arrived  at  below 
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Hoe,  and  oar  oopcluslon  is  that  no  snbstan' 
tlal  legal  reason  has  been  shown  for  dlstnrb- 
ing  the  yerdlct 
The  Jndgtnent  and  the  order  are  affirmed. 


We    concur: 
NBTT,  X 


CHIPMAN,    P.    J.;    BUB- 


(«  Cal.  App.  7»)    . 

OONIilN  T.  SOUTHERN  PAO.  B.  CO. 
(Cav.  2681.) 

(District  Cotirt  ot  Appeal,  Fint  District,  Divi- 
sion 1,  California.  April  21,  1019.  Rehear- 
ing Denied  May  10, 1019;  Denied  by  Supreme 
Court  June  19, 1919.) 

1.  Tbiai.  «=>40(2>— Settlbuknt  or  Bill  or 
ExcKFTioNs— Extension    or   Tnoc  — Dib- 

QUAUFICATION  OF  JUDOK. 

Where  the  Judge  of  the  superior  court  who 
originally  tried  the  case  on  request  of  plaintitE 
called  in  another  judge  to  retry  it,  after  such 
retrial  by  such  other  judge  the  first  judge  was 
not  disqualified  to  extend  the  time  within  which 
liefoidant  appellant  might  prepare  and  serve 
its  proposed  bill  of  exceptions,  so  that,  though 
the  extension  carried  the  time  beyond  the  period 
limited  by  Code  Civ.  Proc.  {  660,  the  order  of 
extension  was  not  void  and  the  bill  was  proper- 
ly presented  and  settled. 

2.  Railboads  «=369— Dxxd  or  Riobt  ov  Wat 

— OONSTBUOTION. 

Deed  to  a  railroad,  conveying  to  it  an  estate 
hmlted  during  company's  legal  existence  at  the 
expiration  of  which  the  lands  should  revert, 
KM  not  to  convey  a  fee  on  condition  subsequent, 
though  it  created  certain  conditions  subsequent, 
but  rather  to  grant  an  estate  or  easement  limit- 
ed for  years  and  not  in  fee. 

3.  Deeds  $=3l43— Convktanck  or  Rxtebsion- 

AKT  InTEBZST. 

Deed  of  land  wherein  an  easement  for  years 
had  previously  been  conveyed  by  the  grantor's 
predecessor  to  a  railroad  fbr  the  term  of  cor- 
porate existence,  after  which  land  should  revert, 
held  to  convey  to  the  grantee  land  company  the 
leveraionary  interest  reserved  by  the  grantor's 
predecessor  from  the  raUroad. 

1.  Eminent  Domain  «=>268— Raitboads  €=» 
6#<1)— Right  or  Wat— Contbaots. 
RaUroad  corporations  may  contract  with 
reference  to  land  talcen  by  them  for  rights  of 
way,  and  such  agreements,  when  made,  stand 
on  the  same  footing  as  any  other  contract  for 
the  conveyance  of  land,  though  where  land  has 
been  taken  without  compensation,  and  its  con- 
tinued possession  is  necessary  to  the  public  use, 
the  owner  cannot  recover  the  land  itself,  but 
can  only  compel  payment,  and  his  right  to  com- 
pensation is  a  personal  one  not  running  with 
the  land  nor  passing  by  conveyance. 

5.  Eminent  Domain  «=»69— Railboads  <S=» 
72(1)— Right  or  Wat— Acoeptakoe  or  CON- 

VETANCE— CONDimOIf. 

A  railroad  may  accept  a  conveyance  of  land 
on  any  condition  that  lawfully  may  be  annexed 
to  an  ordinary  grant,  and  such  a  contract  may 


for  a  right  of  way,  in  which  case,  if,  at  the 
expiration  of  the  estate  granted,  the  land  is 
necessary  for  the  railroad  for  its  purposes,  it 
can  continue  its  use  for  a  right  of  way  by  com- 
pensating the  reversioner,  but  otherwise  must 
abandon  and  -anrrender  possession  to  the  rever- 
sioner. 

6.  Eminent  Domain  <S=»285  —  BAiutoAD 
Right  or  Wat— Expikation  or  Term  or 
TxABS— DuTT  to  Compensate. 

Where  the  owner  of  land  conveyed  to  a 
railroad  an  easement  for  years  for  a  right  of 
way,  and  the  grantee  railroad  was  succeeded  by 
another,  such  other  road  was  a  privy  to  the 
contract  between  the  grantor-  and  its  predeces- 
sor to  subject  it  to  the  duty  to  compensate  the 
grantor  for  its  continued  use  of  the  right  of 
way  after  expiration  of  the  term  of  years  for 
whidi  the  grant  was  made. 

7.  Pleading  <8=>274  —  "Supplxmxrtai.  Com- 
plaint' '— Natube. 

A  complaint,  or  a  complaint  as  amended, 
and  a  supplemental  complaint,  must  be  consid- 
ered as  separate  pleadings,  the  o£Sce  of  the  "sup- 
plemental complaint"  being  merely  to  bring  to 
the  notice  of  Uie  court  and  the  opposite  party 
matters  occurring  after  the  commencement  of 
action  and  which  may  afFect  the  rights  asserted 
and  the  rule  originally  asked. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Supple- 
mental Complaint.] 

8.  Evidence  «s>158(1{9  —  FOBrxrrtmK  or 
Chabteb— PBoor  BT  PaboIu 

In  an  action  by  a  landowner  against  a 
railroad  to  recover  the  value  of  land,  easement 
in  which  for  a  right  of  way  was  conveyed  to 
the  railroad's  predecessor  for  a  term  of  years, 
testimony  of  a  deputy  of  the  secretary  of  state, 
that  he  had  made  due  search  of  the  records  of 
the  office '  of  the  secretary  and  found  that  no 
franchise  tax  had  been  paid  by  the  railroad's 
predecessor  for  a  particular  year,  was  incompe- 
tent to  show  forfeiture  ol  the  charter  of  such 
predecessor. 

9.  Tbial  ^=3251(1)  —  iNSTBUonoN  —  Ibbxix- 
VANT  Issue. 

The  refusal  of  the  trial  court  to  instruct 
on  a  question  which  was  irrelevant  to  any  issue 
of  the  case  was  correct. 

Appeal  from  Superior  Court,  San  Mateo 
County;   John  It.  Hudner,  Judge. 

Action  by  Henry  Conlln  against  the  Sontb- 
em  Pacific  Railroad  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

See,  also,  182  Pac.  71. 

Frank  McOowan  and  Evan  J.  Foulds,  both 
of  San  Francisco,  for  appellant. 

Henry  Conlln,  Chas.  W.  C!obb,  and  B.  V. 
Sargent,  all  of  San  Francisco,  and  Jos.  J.  Bul- 
lock, of  Redwood  City,  for  respondent 

WASTE,  P.  J.  This  action  was  brooght 
by  the  East  San  Mateo  Land  Ompany,  a- 
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GOiporatlon,  to  lecorer  friMn  defendant  the 
sum  of  (77,800,  the  alleged  ralue  of  about 
four  acres  of  land  used  as  fk  portion  of  the 
right  of  way  of  the  defendant  corporation. 
The  defendant,  after  answering  plaintiff's 
amended  complaint,  moved  for  Judgment  on 
the  pleadings,  which  motion  the  trial  court 
granted.  Judgment  was  thereupon  entered  In 
favor  of  the  defendant,  and  the  East  San 
Mateo  Land  Company  appealed  from  such 
Judgment  On  the  appeal,  the  Judgment  was 
reversed.  East  San  Mateo  Land  Co.  v.  South- 
em  Padflc  Railroad  Co.,  SO  Cal.  App.  223, 
167  Pac.  634. 

After  the  case  was  remanded,  the  present 
plaintiff  was  substituted  for  the  East  San 
Mateo  Land  Company,  by  an  amended  and 
supplemental  complaint,  and  the  case  pro- 
ceeded to  trial,  before  a  court  and  Jury,  on 
.  the  Issues  raised  by  the  pleadings.  A  ver- 
dict was  rendered  In  favor  of  plaintiff  for 
(23,340,  which  Judgment  was  duly  entered. 
In  due  time,  the  defendant  made  a  motion 
for  a  new  trial,  upon  various  grounds  set 
forth  In  the  motion.  Subsequently,  an  order 
was  made  that  defendant's  motion  for  a  new 
trial  be  granted,  unless  plaintiff  within  10 
days,  in  writing,  remit  all  of  the  Judgment 
In  excess  of  $15,560,  and  that,  If  plaintiff 
should  remit  the  sum  of  (7,780  from  the 
Judgment  within  said  10  days,  the  motion  for 
a  new  trial  would  be  denied.  Within  the 
time  allowed,  plaintiff  filed  with  the  clerk  of 
the  court,  and  served  on  defendant,  a  state- 
ment of  remission  In  compliance  with  the 
order  of  the  court.  Defendant  appeals  from 
the  Judgment  The  evidence  Is  brought  here 
by  a  bin  of  exceptions. 

[1]  A  preliminary  objection  made  by  re- 
spondent demands  our  first  attention.  After 
this  case  was  remanded  on  the  former  ap- 
peal, the  Judge  of  the  superior  court  of  San 
Mateo  county,  who  had  theretofore  presided 
without  objection  from  any  one,  so  far  as 
the  record  discloses,  was  requested  by  plain- 
tiff to,  and  did,  call  in  another  Judge  to  re- 
try the  case.  The  Judge  so  called  In  con- 
ducted the  trial  and  all  subsequent  proceed- 
ings, except  that  the  Judge  of  the  county 
made  an  order  after  the  trial,  extending  the 
time  of  defendant  within  which  to  prepare 
and  serve  Its  proposed  bill  of  exceptions. 
This  extension  carried  the  time  beyond  the 
period  limited  by  section  650  of  the  Code  of 
Civil  Procedure  for  such  purpose.  Respond- 
ent now  claims  that  the  Judge  who  signed 
the  order  extending  time  was  in  fact  dis- 
qualified, that,  consequently,  the  order  was 
void,  and  therefore,  no  bill  of  exceptions  hav- 
ing been  presented  and  settled  within  the 
time  allowed  by  law,  there  Is  nothing  before 
this  court  for  review,  other  than  the  mat- 
ters contained  In  the  Judgment  roll. 

This  whole  matter  was  presented  to  the 
lower  court  on  objections  by  respondent  to 
the  settlement  of  the  bill  of  exceptions  which 


were  overruled.  It  does  not  appear  In  any 
manner  that  the  Judge  who  presided  at  the 
first  trial  was,  as  a  matter  of  fact,  disqual- 
ified to  preside  at  the  second.  It  does  ap- 
pear, however,  that  plaintiff  served  on  de^ 
fendant  a  notice  of  motion  and  affidavit  of 
disqualification  which  he  had  prepared.  Nei- 
ther the  notice  nor  the  affidavit  were  ever 
filed  in  court,  or  called  to  the  attention  of 
the  Judge,  or  used  for  any  purpose,  and  were 
afterwards,  by  notice  served  on  defendant, 
actually  withdrawn  by  plaintiff.  The  first 
trial  Judge  appears  to  have  merely  retired 
from  the  actual  trial  of  the  case,  because  of 
an  Intimation  that  he  was  persona  non  grata 
to  plaintiff. 

By  what  color  of  right  or  reason,  on  the 
record  as  brought  before  us,  plaintiff  en- 
deavored to  prevent  the  settlement  of  the  bill 
of  exceptions  in  the  lower  court  or  Its  con- 
sideration here,  we  are  at  a  loss  to  under- 
stand. 

We  are  satisfied  with  the  lower  court's  rul- 
ings in  the  matter. 

The  San  Francisco  &  San  Jose  Railroad 
Company,  the  predecessor  of  the  defendant, 
was  Incorporated  under  the  laws  of  the  state 
of  California,  on  August  18,  1860,  for  the 
term  of  60  years,  for  the  purpose  of  con- 
structing, maintaining,  and  operating  a  line 
of  railroad  between  the  city  and  county  of 
San  Francisco,  and  the  city  of  San  Jose. 
On  the  6th  day  of  June,  1862,  Alvlnza  Hay- 
ward,  then  the  owuer  in  fee  simple  of  the 
land  here  involved.  In  consideration  of  en- 
couraging and  promoting  the  construction  of 
such  railroad,  and  of  the  location  and  estab- 
lishment of  a  way  station,  and  performance 
of  other  conditions  mentioned,  conveyed  to 
said  San  Francisco  &  San  Jose  Railroad 
Company,  and  its  successors,  an  estate  In 
said  land,  limited  during  "the  legal  existence 
of  said  company,"  and  which  deed  provided 
that,  upon  the  breach  by  the  said  railroad 
company,  or  Its  successors,  "of  any  of  the 
aforesaid  conditions,  this  grant  shall  be- 
come void,  and  the  estate  conveyed  hereby,  to 
the  said  party  of  the  second  part,  and  their 
successors,  shall  cease  and  determine,  and 
the  said  lands  shall  absolutely  revert  to  the 
said  party  of  the  first  part,  his  said  heirs 
and  assigns,  In  fee  simple,  as  on  his  former 
estate  therein,  and  shall  in  like  manner,  at 
the  expiration  of  the  legal  existence  of  said 
company,  revert  to  said  party  of  the  first 
part,  his  heirs  and  assigns,  anything  here- 
inbefore contained,  to  the  contrary,  notwith- 
standing." 

The  first  point  made  by  appellant,  on  this 
appeal,  Is  that  this  deed  from  Hayward  to 
Its  predecessor  had  the  effect  to  convey  a  fee 
In  the  land  to  the  San  Francisco  &  San  Jose 
Railroad  Company,  and  that  such  fee  was 
npon  a  condition  subsequent,  that  Is  to  say, 
that  the  grantee  took  title  In  the  fee  during 
its  legal  existence,  only  to  be  divested  there- 
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of  by  some  subsequent  act,  or  event,  to  wit, 
the  ceasing  of  the  legal  existence  of  the  gran- 
tee; that,  the  land  being  held  upon  a  condi- 
tion subsequent.  It  required  some  act  on  the 
part  of  the  person  entitled  to  take  advantage 
of  the  forfeiture;  that  there  has  been  no 
act  of  Bayward,  or  of  any  of  his  grantees. 
Indicative  of  a  purpose  to  claim  by  reason 
of  a  breach  of  condition  subsequent;  that 
the  legal  title  to  the  land,  therefore,  was 
not  In  plaintiff's  assignor  after  the  breach 
or  the  time  of  the  commracement  of  the  ac- 
tion. 

Furthermore,  the  appellant  contends  that 
the  grant  In  question,  being  made  to  the  San 
Fmndsco  &  San  Jose  Railroad  Company 
"during  the  legal  existence  of  said  company, 
and  reverting  in  like  manner  at  the  expira- 
tion of  the  legal  existence  of  said  company," 
and  the  San  Francisco  &  San  Jose  Railroad 
Company  having  been  consolidated  With  the 
Southern  Pacific  Railroad  Company  on  the 
Utb  day  of  October,  1870,  the  legal  exist- 
ence of  the  San  Francisco  Sc  San  Jose  Rail- 
road Company  terminated  at  that  moment, 
and  therefore  the  plaintiff's  claim  is  stale 
and  barred  by  the  various  provisions  of  the 
statute  of  limitations. 

{}]  The  effect  of  this  deed  was  before  this 
conrt  on  the  former  appeal.  (East  San  Mateo 
liand  Co.  v.  Southern  Padflc  Railroad  Co., 
supra),  where  many  of  the  objections  now 
presented  on  this  appeal  were  urged  on  the 
ottentlon  of  the  court.  While  the  effect  of 
the  document  es  evidentiary  matter  was  not 
then  being  considered,  the  provisions  of  the 
deed  were  given  Interpretation,  and  the  court 
said: 


Burnett  v.  Piercy,  148  Cal.  178,  86  Pac  608;  M 
Cyc.  1161;  Pavkovich  v.  Southern  Pac.  Co.,  150 
OaL  89,  87  Pac.  1097." 

It  further  appears  from  the  complaint  and 
the  evidence  that  on  the  8th  day  of  Septem- 
ber, 1906,  Emma  Rose,  then  owner,  by  mesne 
conveyances  from  said  Hayward,  of  the  land 
here  Involved,  which  was  subject  to  the  es- 
tate conveyed  by  Hayward  to  the  San  Fran- 
cisco &  San  Jose  Railroad  Company,  she 
being  the  owner,  and  entitled  to  all  of  the 
interest,  estate  in  remainder,  and  reversion. 
In  the  said  real  property  so  reserved  by  Hay- 
ward In  the  deed  of  June  6,  1862,  sold  and 
conveyed  to  the  East  San  Mateo  Land  Com- 
pany all  her  right,  title,  and  Interest  In  and 
to  the  real  property,  and  In  and  to  the  In- 
terest, estate  In  remainder,  and  reversion 
therein  reserved.  Appellant  contends'  that 
by  this  deed  the  land  company  did  not  be- 
come the  owner  of  the  land  under  the  Emma 
Rose  deed. 

[3]  This  same  deed  was  Mkewlse  before 
this  court  on  the  former  appeal,  where,  "tak- 
ing it  by  Its  fonr  comers,"  it  was  said  (with- 
out here  quoting  the  reasons  therein  given 
for  the  opinion): 

"Equally  clear  is  the  intention  of  the  grantor, 
Emma  Rose,  in  the  character  and  quantity  of 
the  estate  conveyed  by  her  to  the  East  San 
Mateo  Land  Company,  the  plaintiff.  •  •  • 
There  can  be  no  question  as  to  the  intention  of 
EJmma  Rose  to  convey  to  plaintiff  by  her  deed 
the  reversionaiy  interest  reserved  by  Hayward 
from  the  San  Francisco  &  San  Jose  Redlroad 
Company  and  to  which  she  bad  oacceeded.  Snch 
intention  is  clearly  expressed  in  the  explanatory 
danse  just  quoted.    The  reservation  of  the  21 


"Xo  question  is  here  presented  of  a  breach  of  ««Pted  parcels  was  beyond  all  doubt  for  tiie 
any  condition  subsequent  The  right  here  daim-  P»fP'"«'  °*  «?'"«  ''«"^"  'i'"""?JS%  "".r^ '  " 
ed  is  based  upon  the  estate  hi  reversion  to  take  i  ''•"5  T".^*  warranties  impU^  from  the  form 
effect  In  possession  on  the  expiration  of  the  par-  "{  5?£  ^'^''  *°  '*?"  "^'^e  previous  conveyance 
ticular  estate  irranted  by  the  deed.  There  is  a  I  °^  different  parcels  or  Interests  once  forming  a 
broad   distinction   between   thU  right  and   one    P*^  °*  the  tract  covered  by  her  present  con- 


based  npon  forfeiture  and  re-entry  for  breach 
of  a  condition  subsequent.  Board  of  Chosen 
Freeholders  v.  Buck,  79  N.  J.  Eq.  472,  82  Atl. 
418.  The  deed  in  question,  it  is  true,  created 
certain  conditions  subsequent,  and  provided  up- 
on a  breach  of  any  of  the  conditions  that  the 
estate  conveyed  should  cease  and  determine; 
bat,  S8  we  have  seen,  it  also  contained  the  addi- 
tional clause:  'And  shall  in  lilce  manner  at  the 
expiration  of  the  legal  existence  of  said  com- 
pany revert  to  said  party  of  the  first  part,  his 
heirs  or  assigns,  anything  herein  contained  to 
the  contrary  notwithstanding.'  Nothing  could 
be  added  to  more  dearly  express  tlie  intention 
of  the  grantor. 

"  'The  language  of  a  contract  is  to  govern  its 
interpretation,  if  the  language  is  clear  and  ex- 
plicit, and  does  not  involve  an  absurdity.'  Civ. 
Code,  f  1638.  It  seems  plain  to  us,  therefore, 
that  tbe  duration  of  the  estate  or  easement 
granted  was  definite  and  precise,  and  was  one 
limited  for  years  and  not  in  fee.  Robinson  v. 
Missisquoi  R.  R.  Co.,  68  Vt.  426,  10  Ati.  522; 
Bamett  v.  Bamett,  104  Cal.  298,  87  Pac.  1049 ; 
Weller  v.  Brown.  160  CaL  616,  117  Pac.  617; 


veyance,  and  iterhaps  also  because  it  was  deem- 
ed that  this  was  the  simplest  and  most  conven- 
ient manner  to  describe  the  land  to  be  conveyed. 
That  she  Intended  to  convey  all  of  tbe  right, 
titie,  and  interest  that  she  owned  in  the  land  is 
plainly  evident."  30  Cal.  App.  223,  167  Pac. 
634. 

The  next  point  urged  by  the  appellant  np- 
on this  appeal  was,  in  substance  and  effect, 
urged  before,  to  wit,  that  as  Alvinzc  Hay- 
ward, the  owner  of  the  land  described  in  the 
amended  complaint  at  the  time  of  the  entry 
by  his  grantee,  was  entitled  to  damages, 
which  right  was  his  personal  property,  such 
right  has  not  passed  to  any  grantee  or  suc- 
cessor of  Hayward  by  reason  of  the  convey- 
ance of  the  real  property.  We  do  not  under- 
stand this  to  be  an  action  for  damages,  ac- 
cruing at  the  time  tbe  land  was  taken,  but 
rather  an  action  by  the  reversioner  to  re- 
cover compensation  for  tbe  appropriation  and 
the  continued  use  and  occupation  by  defend- 
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ant  of  tbe  land  after  the  expiration  of  tbe 
«8tate  granted. 

[4,  (]  We  quote  from  oar  former  decision: 

"It  is  true  that  where  land  has  been  taken  for 
a  public  use  without  compensation  being  first 
made,  and  its  continued  possession  is  necessary 
to  such  Qse,  the  owner  cannot  recover  possea- 
aion  of  the  land  itself,  but  can  only  compel  pay- 
ment for  the  same,  and  that  tbe  right  to  com- 
pensation accrues  at  the  time  the  land  is  taken, 
and  belongs  to  the  owner  at  the  time  of  the 
talring;  also  that  this  right  to  compensation 
is  a  personal  one  which  does  not  run  with  the 
land,  nor  does  it  pass  by  conveyance  thereof 
after  the  right  accrues.  Tliese  doctrines,  how- 
ever, in  no  way  afifect  or  abridge  the  right  of 
railroad  corporations  to  enter  into  A  binding 
obligation  or  contract  with  reference  to  land 
taken  by'  them  for  rights  of  way,  and  such 
agreements  when  made  stand  on  tbe  same  foot- 
ing as  any  other  contract  for  the  conveyance  of 
land.  Lewis  on  Eminent  Domain  (3d  Ed.)  ${ 
462,  464.  In  such  cases  public  policy  does  not 
enter  into  it,  nor  is  It  at  all  concerned  with  the 
private  contracts  of  railroads  unless  they  inter- 
fere with  the  public  welfare.  2  Elliott  on  Rail- 
roads (2d  Ed.)  934.  A  railroad,  therefore,  may 
accept  a  conveyance  of  land  upon  any  condition 
that  may  lawfully  be  annexed  to  an  ordinary 
grant;  and  such  a  contract  may  create  an  es- 
tate less  than  a  fee  in  land  taken  for  a  right  of 
way.  The  contract  here  provided  for  a  limited 
estate  only.  If  at  the  expiration  of  the  estate 
granted  the  land  was  necessary  for  the  railroad 
for  railroad  purposes,  and  the  corporation  or  its 
successor  elected  to  continue  its  use  for  a  right 
of  way,  it  could  do  so  by  compensating  the 
reversioner.  Otherwise  it  tt.ust  abandon  this 
portion  of  its  right  of  way  and  surrender  posses- 
sion to  the  owner  of  the  estate  in  reversion. 
Pool  V.  BuUer,  141  Cal.  46-49.  74  Pac.  444; 
McCtowen  v.  Pew,  153  Cal.  735,  744,  15  Ann. 
Cas.  630,  21  L.  R.  A.  (N.  S.)  S(X),  96  Pac.  893:  ^ 
Gurnscy  v.  Northern  California  Power  Co.,  160  ! 
Cal.  099.  36  L.  R  A.  (N.  S.)  185,  117  Pac.  906. 
If  it  elected  to  continue  in  the  use  after  the  I 
eighteenth  day  of  August,  1910,  the  time  limited  | 
by  tbe  grant,  the  ovrner  of  the  estate  in  rever-  j 
sion  was  entitled  to  compensation  at  that  time."  | 

I 

(8]  Our  former  decision,  to  the  effect  that, 
"If  at  the  expiration  of  the  estate  granted 
the  land  was  necessary  •  •  •  for  railroad 
purposes,  and  the  corporation  or  Its  suc- 
cessors elected  to  continue  its  use  for  a  right 
of  way.  It  conld  do  so  by  compensating  the 
reversioner,"  disposes  of  appellant's  next  con- 
tention, that  defendant  in  the  present  action 
was  not  a  privy  to  the  contract  between 
Hayward  and  the  San  Francisco  &  San  Jose 
Railroad  Company. 

[7]  Appellant  contends  that  In  the  supple- 
mental complaint  there  Is  no  allegation  of 
nonpayment ;  that,  by  reason  of  this  failure 
to.  allege  that  defendant  did  not  pay  the 
present  plaintiff,  no  cause  of  action  is  stated. 
Appellant  fails  to  note  the  distinction  be- 
tween a  complaint  (or  one  as  amended)  and 
a  supplemental  complaint  They  are  to  be 
considered  ns  separate  pleadings,  the  office 
of  the  supplemental  complaint  being  merely 


to  bring  to  the  notice  of  the  oonrt,  and  the 
opposite  party,  matters  which  occurred  after 
the  commencement  of  tbe  action,  and  which 
do.  or  may,  affect  the  rights  asserted,  and 
the  rule  asked  in  the  action,  as  originally 
instituted.  California,  etc.,  Co.  v.  Schiappa- 
Pletra.  151  Cal.  742,  91  Pac  503.  The  only 
new  matter  set  up  in  the  supplemental  com- 
plaint related  to  the  assignment,  by  which 
the  substituted  plaintiff  became  entitled  to 
maintain  this  action,  and  obtain  the  relief 
demanded  In  the  action,  as  originally  insti- 
tuted, which  was  compensation  for  the  prop- 
erty held  by  defendant.  An  examination  of 
the  record,  however,  discloses  that  in  both 
the  amended  and  supplemental  complaints 
there  is  a  sufficient  allegation  of  nonpayment 

The  various  assignments  by  which  plain- 
tiff became  substituted  as  plaintiff  in  the  ac- 
tion 'are  sufficiently  pleaded.  Aa  the  only 
effect  of  these .  instruments  was  to  enable 
plaintiff,  after  substitution,  to  maintain  the 
action  in  accordance  with  the  relief  therein 
sought,  we  do  not  need  to  give  further  con- 
sideration thereto. 

[I,  9]  The  defendant  in  tbe  court  below 
sought  to  show  forfeiture  of  the  charter  of 
the  San  Francisco  &  San  Jose  Railroad  Com- 
pany, In  the  year  1905,  by  reason  of  the 
failure  of  the  corporation  to  pay  its  fran- 
chise tax  for  that  year.  It  called  a  deputy 
of  the  secretary  of  state,  who  testified  that 
he  had  made  due  search  of  the  records  In  the 
office  of  the  secretary  of  state  for  the  pur- 
pose, and  found  that  no  tax  had  been  paid 
by  tbe  corporation  for  that  year.  On  mo- 
tion of  the  plaintiff,  this  testimony  was  sub- 
sequently stricken  out  The  testimony  was 
incompetent  for  the  purpose  offered,  and  was 
properly  excluded  from  the  record.  Kehr- 
leln-Swlnerton  Const.  Co.  v.  Rapken,  30  CaL 
App.  11,  156  Pac.  972.  In  view  of  the  deci- 
sion of  this  court,  on  the  former  appeal,  and 
our  present  holding,  relative  to  the  effect  of 
the  Hayward  deed,  the  evidence  was  Irrele- 
vant to  any  Issue  of  the  case.  The  subse- 
quent refusal  of  the  court  to  instruct  the 
Jury  on  the  question  of  the  forfeiture  of  the 
franchise  by  the  company  in  question  was 
correct  Wliat  has  heretofore  been  said  in 
this  opinion  sufficiently  answers  the  point, 
made  by  appellant,  that  the  evidence  is  in- 
sufficient to  support  the  verdict  and  that  the 
court  committed  error  In  the  admission  of 
evidence. 

Appellant  makes  some  16  specifications  of 
error  In  the  action  of  the  trial  court  in  giv- . 
ing  and  refusing  certain  instructions.  We 
have  carefully  examined  each  of  these  sped- 
flcatlons  and  considered  the  argument  in  sup- 
port thereof.  We  find  no  merit  in  any  of 
them.  Tbe  charge  as  given,  considered  as 
a  whole,  was  a  complete  and  fair  statement 
of  the  law  in  the  case.  The  instructions  re- 
fused were  not  proper. 

The  other  points  made  upon  the  appeal 


Digitized  by 


Google 


C*L) 


C»NLIN  V.  BODTHERN  PAC.  R.  CO. 
<18«  P.) 


71 


lie  iBcldeiit  to  the  questions  discussed  In  this 
oploton,  and  have  been  disposed  of  by  what 
we  tuiTe  already  said. 
The  judgment  Is  alHrmed. 


We    concur: 
ARDS,  J. 


KERRIGAN,     J.;      RICH- 


CM  Cal.  App.  74t) 

CONLIN  T.  SOUTHERN  PAO.  R,  CO. 
(CiT.  2663.) 

(Dirtrict  Court  of  Appeal,  Urst  District,  Dlvl- 
■ion  1,  California.  April  21,  1919.  Rehear- 
ing Denied  by  Supreme  Court  June  19,  1919.) 

1.  Bminknt  Domain  «s»253(3)— Apfbai.  noii 

JUDOMENT  ON  AWABD. 

Where  judgment  in  eminent  domain  was  en- 
tered on  a  verdict  in  favor  of  the  landowner 
which  was  general  and  did  not  fix  the  value  of 
the  land  or  the  interest  thereon,  but  fixed  the 
total  amount  of  damage,  the  landowner,  if  dis- 
ntigfipd  therewith,  had  a  direct  remedy  by  mo- 
tion for  new  trial  or  by  appeal. 

2.  Appeai.  and  Erxob  ^s>154(1)— Right  to 
Appeaxt— Waivbb. 

If   a  person   Tolnntarily  acquiesces  in   or 
T^gniztB  the  Talidity  of  ".J^dgmenlj^  or  oth«-    reasonable  time  allowed  in  which  to  find  a 
wine  takes  a  position  inconsistent  with  the  right  ■t^  ...      u  v.u  l«  .^u 


plaint  on  this  appeal  arises  out  of  the  ac^ 
tlon  of  the  trial  court  In  refusing  to  In- 
struct the  jury  that  compensation  for  the 
land  appropriated  should  include  interest 
on  the  value  of  the  property  from  August 
19,  1910,  the  date  of  its  appropriation  by 
respondent  here  (appellant  in  the  other  ap* 
peal),  and  the  like  refusal  of  the  court  to 
include  interest  In  the  judgment  entered  ori 
the  general  finding  of  the  jury  awarding 
damages  in  a  lump  sum  to  plaintiff. 

The  court  properly  instructed  the  jury 
that,  in  considering  the  value  of  the  land, 
and  fixing  the  amount  of  compensation  which 
the  plaintiff  was  entitled  to  recover,  such 
value  was  to  be  determined  as  of  the  time 
of'the  tailing  of  the  property  by  the  defend- 
ant, to  wit,  at  the  expiration  of  the  legal 
existence  of  the  San  Francisco  &  San  Jose 
Railroad  Company,  and  not  as  of  the 
time  of  the  trial,  or  other  time  subsequent 
to  the  time  of  the  taking.  The  just  compen- 
sation, to  which  plaintiff  was  entitled,  the 
court  instructed  the  jury,  was  the  fair  and 
reasonable  market  value  of  the  land  at  that 
time,  to  wit,  the  highest  price  in  terms  of 
money  which  the  land  would  bring,  if  ex- 
posed  for  sale  In   the  open   market,  with 


to  appeal  therefrom,  he  impliedly  waives  his 
right  to  have  such  judgment  reviewed  by  the 
appellate  court,  although  to  bar  the  right  of 
appeal  on  the  ground  of  acquiescence  the  acta 
must  dearly  show  the  same. 

3.  Appbal  and  Ebbob  «s»1&4(4)— Right  or 

A  PPBALf-^WAIVKB. 

Where  a  landowner,  whose  property  had 
Iwen  taken  under  the  exercise  of  eminent  do- 
main, after  recovering  a  general  verdict  which 
did  not  provide  for  interest,  filed  a  remittitur, 
when  the  trial  coart  ordered  a  new  trial  unless 
pan  of  the  recovery  be  remitted,  held,  that  he 
waived  his  right  to  appeal  on  the  ground  the 
judgment  did  not  provide  for  interest  on  the 
damages  awarded. 

Appeal  from  Superior  Court,  San  Mateo 
County ;  John  h.  Hudner,  Judge. 

Action  by  Henry  Conlin  against  the  South- 
ern Pacific  Railroad  Company.  From  the 
judgment,  plalntitf  appeals.    Affirmed. 

Henry  Conlin,  Charles  W.  Cobb,  and  B. 
V.  Sargent,  all  of  San  Francisco,  and  Jos. 
J.  BuUock,  of  Redwood  City,  for  appellant 

Frank  McGowan  and  Evan  J.  Foulds, 
both  of  San  Francisco,  for  respondent 

WASTE,  P.  J.  Plaintiff  appeals  from  the 
jud!;nieDt  entered  herein  upon  the  verdict  of 
a  jury.  A  full  statement  of  the  facts  out 
of  which  the  litigation  accrued,  together 
with  a  consideration  of  the  law  therein  in- 
volved, will  be  found  In  Conlin  v.  Southern 
Pacific  Railroad  Co.  (No.  2681),  182  Pac 
67,    this    day    decided.      Appellant's    com- 


purchaser,  buying  with  knowledge  of  All 
the  uses  and  purposes  to  which  it  was  adapt- 
ed, and  for  which  it  was  capable  of  being 
used. 

Plaintiff  requested  the  court  to  instruct 
the  jury  that  such  just  compensation  "is 
the  fair  and  reasonable  market  value  of 
said  land,  on  the  19th  day  of  August,  1910, 
with  interest  thereon  at  the  legal  rate  of  7 
per  cent  per  annum,  since  said  date  to  the 
date  of  the  rendition  of  your  verdict."  This 
instruction  the  court  refused. 

After  deliberation,  the  jury  returned  into 
court  with  their  verdict,  which,  in  form, 
found  in  favor  of  the  plaintiff,  and  assessed 
the  amount  of  his  recovery  at  $6,000  per 
acre  for  the  3.89  acres  of  land  involved  in 
the  action.  The  court  thereupon  instructed 
the  jury  to  again  retire,  and  change  the  form 
of  their  Tcrdlct,  by  multiplying  the  number 
of  acres  by  the  amount  per  acre  whidt  they 
found  to  be  the  value  of  the  land,  and  re- 
turn a  verdict  for  the  aggregate  amount. 
Tlie  jury  did  as  directed.  The  verdict  of  the 
jury  was  as  follows: 

"We,  the  jury  in  the  above-entitled  cause,  And 
for  the  plaintiff  and  award  him  damngps  in  the 
sum  of  twenty-three  thousand  three  hnndred  and 
forty  dollars  ($23,340.00)  which  be  should  recov- 
er from  the  defendant" 

Before  the  jury  was  discharged,  plaintiff 
moved  the  court  to  allow  Interest  on  the 
said  verdict  at  the  rate  of  7  per  cent.  i>er 
annum  from  the  19th  day  of  August  1910, 
and  to  direct  the  clerk  to  enter  the  same  in 
the  judgment  to  be  entered  upon  saiu  ver- 
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diet  This  motion  the  court  denied,  and 
Jndgment  was  entered  In  accordance  with 
the  verdict,  and  did  not  Include  any  allow- 
ance of  interest. 

Defendant  made  a  motion  for  a  new  trial, 
and  the  court  made  an  order  that  a  new 
trial  be  granted,  unless  plalntlCF  would,  with- 
in 10  days.  In  writing,  remit  all  of  the  Judg- 
ment In  excess  of  $15,560,  in  which  case  the 
motion  for  a  new  trial  would  be  denied.  In 
compliance  with  that  order,  plaintiff  remit- 
ted the  sum  of  $7,7S0  from  the  amount  of 
the  Judgment  entered  upon  the  verdict  The 
defendant  appealed,  and  the  Judgment  has 
this  day  been  affirmed  by  this  court. 

Plaintiff,  on  this  appeal,  does  not  challenge 
the  action  of  the  trial  court  In  reducing  the 
amount  of  the  Judgment,  as  a  condition  to 
denial  of  a  new  trial,  but  merely  seeks  to 
have  this  court  remand  the  cause  with  di- 
rections to  the  court  below  to  modify  the 
Judgment  by  Including  Interest  on  the  amount 
of  the  Judgment.  Under  the  authorities, 
this  court,  no  doubt,  has  the  power  to  malce 
such  an  order,  provided  plaintiff  is  entitled 
to  interest  as  prayed  for  here,  and  has  not 
by  some  act  of  his  own  estopped  himself 
from  seeking  such  relief.  Hurst  v.  Webster, 
128  Wis.  342,  107  N.  W.  666;  Young  v. 
Winkley,  191  Mass.  670,  78  N.  B.  377 ;  Peo- 
ple V.  California  Safe  Deposit  &  Trust  Co., 
34  Cal.  App.  269,  167  Pac.  181. 

[1]  From  the  record  It  appears,  as  before 
stated,  that  the  Jury  first  returned  a  ver- 
dict, "which  In  form  found  In  favor  of  the 
plaintiff,  and  assessed  the  amount  of  his 
recovery  at  sU  thousand  dollars  per  acre" 
for  the  land  involved  in  the  action.  The 
court  instructed  the  Jury  to  retire  and  change 
the  form  of  the  verdict  "by  multiplying  the 
number  of  acres  by  the  amount  per  acre 
which  they  found  to  be  the  value  of  the 
land."  The  verdict,  which  was  received  and 
entered,  awarded  plaintiff  "damages  in  the 
sum  of  twenty-three  thousand  three  hundred 
and  forty  dollars,  which  he  should  recover 
from  the  defendant"  This  general  verdict 
made  no  mention  of  either  value  of  the  land, 
or  Interest  thereon,  but  fixed  the  amount  of 
damages  to  which  plaintiff  was  entitled. 
The  Judgment  which  was  entered  in  plain- 
tiff's favor  followed  the  finding  of  the  Jury. 
If  plaintiff  was  dissatisfied  with  It,  he  had  a 
direct  remedy  by  motion  for  new  trial,  or  by 
appeal. 

[2, 3]  Respondent  contends  that,  as  plain- 
tiff remitted  a  portion  of  the  amount  allow- 
ed by  the  general  verdict  of  the  Jury,  which 
awarded  bim  damages  In  the  sum  specified, 
he  thereby  consented  to  the  Judgment  as  en- 
tered, was  bound  thereby,  and  should  not 
be  allowed  to  appeal  therefrom.  Plaintiff 
contends  that  he  only  consented  under  the 
duress  of  having  a  new  trial  granted,  If  he 
did  not  comply  with  the  order  of  the  court, 
and  that  he  cannot  be  held  to  have  acqui- 


esced.    He  contents  himself  <m  tbls  appeal 
with  the  following  citation: 

"In  order  to  bar  the  right  of  appeal  on  the 
ground  of  acquiescence,  'the  acts  relied  upon 
must  be  such  as  to  clearly  and  unmistakably 
show  acquiescence,  and  it  must  be  unconditional, 
voluntary,  and  absolute.  And  where  a  judgment 
or  decree  relates  to  two  or  more  distinct  matters 
or  demands,  acquiescence  therein  as  to  one  of 
such  matters  or  demands  will  not  bar  an  appeal 
as  to  the  others.'  3  C.  J.  665,  606 ;  Coffman  r. 
Bushard,  104  Cal.  663,  130  Pac.  425."  Duncan 
V.  Duncan,  175  Cal.  693,  167  Pac.  141. 

In  the  same  eminent  authority  on  which 
the  appellant  relies,  and  on  the  same  pages 
from  which  the  Supreme  Court  quotes  as 
above,  will  be  found  the  following: 

"If  a  person  voluntarily  acquiesces  in,  or  rec- 
ognizes the  validity  of  a  judgment,  order,  or 
decree,  or  otherwise  takes  a  position  which  is 
inconsistent  with  the  right  to  appeal  therefrom, 
be  thereby  impliedly  waives  bis  right  to  have 
such  judgment,  order,  or  decree  reviewed  by  an 
appellate  court.  *  *  *  As  a  general  rule,  if 
a  trial  court  imposes  terms  as  the  condition 
upon  which  *  *  •  any  order  will  be  granted, 
or  any  other  thing  done  or  not  done,  and  the 
party  upon  whom  the  terms  are  imposed  accepts 
them,  he  will  be  deemed  to  have  acquiesced  in 
the  ruling  and  cannot  afterward  question  its 
validity  in  the  appellate  court"  Corpus  Juris, 
supra. 

"Where  a  motion  for  a  new  trial  is  granted  to 
go  into  effect  unless  plaintiff  stipulates  to  re- 
duce the  verdict  in  which  event  the  motion  is 
denied,  plaintiff  by  giving  the  stipulation  and 
entering  judgment  thereon  waives  his  right  to 
appeal,  although  he  entered  the  remittitur  un- 
der protest  and  the  court  may  have  been  wrong 
in  finding  that  the  judgment  was  excessive."  3 
Corpus  Juris,  par.  646,  note  (d),  p.  672,  and 
cases  cited. 

"BHling  the  remittitur  •  ♦  •  amounted  to 
an  acceptance  •  *  *  and  a  consent  to  such  a 
judgment  It  was  tantamount  to  an  agreement 
that  all  alleged  errors  were  waived  and  the  case 
srttled  on  the  proposed  basis  of  a  judgment"  for 
$15,560,  with  costs  and  disbursements.  Plinsky 
V.  Nolan,  65  Or.  402,  133  Pac.  71. 

"The  right  to  accept  the  fruits  of  a  Judgment 
or  order,  and  the  right  to  appeal  therefrom,  are 
not  concurrent  but  are  wholly  inconsistent  and 
an  election  of  either  is  a  waiver  and  renuncia- 
tion of  the  other."  San  Bernardino  v.  Biver- 
side,  185  Cal.  618,  67  Pac.  1047. 

It  Is  only  in  case  there  is  no  controversy  as 
to  a  party's  right  to  the  amount  for  which  the 
judgment  was  given,  but  he  claims  to  be  entitled 
to  a  greater  amount  that  he  may  accept  the 
fruits  of  such  order  or  judgment  and  appeal 
therefrom.  Such  controversy  existed  during  all 
the  progress  of  the  present  case.  The  court  by 
its  order,  held  that  plaintiff  was  entitled  to  no 
judgment  except  upon  the  condition  that  be  re- 
duce the  amount  of  the  award  of  the  jury.  By 
doing  so,  he  assented  to  the  judgment  as  re- 
duced.   San  Bernardino  v.  Riverside,  supra. 

"The  defendant  under  the  finding  of  the 
•  •  •  court,  was  entitled  to  a  new  trial,  tin- 
less  the  necessity  therefor  was  obviated  by  the 
action  of  the  plaintiff.    The  court  gave  him  bis 
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dmee  to  accept  a  reversal  of  the  Jadgmcnt  and 
•  new  trial  upon  tbe  merits,  or  to  remit  the  sum 
wfaidi,  in  the  Judgment  of  the  court,  was  in  ex- 
cew  of  the  amount  that  ought  to  have  been  re- 
eorered.  The  plaintiff  elected  to  receive  the 
imoant  of .  the  judgment  less  the  excess.  By 
this  election  be  was  bound.  He  obtained  a 
judgment  •  •  •  which  he  would  not  have 
teceived  had  he  not  assented  to  the  action  of  the 
court.  That  be  assented  reluctantly  does  not 
•Iter  tbe  case.  By  giving  consent  he  became 
bouod  by  tbe  action  of  the  court."  Railroad 
Co.  V.  Howery.  86  Ohio  St.  418,  38  Am.  Rep. 
607. 

Tbe  Judgment  Is  affirmed. 

We     concor:      KEBBIQAN,     X;      RICH- 
ARDS, 3. 


(«  Cal.  App.  768) 

GRANTHAM  v.  ORDWAY  et  aL    (Qv.  2830.) 

(District  Court  of  Appeal,  First  District,  Divi- 
uon  1,  California.  April  23,  1919.  On  Re- 
hearing, May  23,  1919;  Denied  by  Supreme 
Court  June  21,  1919.) 

1.  TaiAL  $3>139(1)— Grant  or  Nonsuit. 

A  court  may  grant  a  nonsuit  only  when, 
diiregarding  the  conflicting  evidence,  and  giv- 
ing to  plaintiff's  evidence  all  the  value  to  which 
i(  is  legally  entitled,  the  result  is  a  determina- 
tioD  that  there  is  no  evidence  sufficient  to  sup- 
port verdict  for  plaintiff. 

2.  EvioKNOK  *=»87— PMsniipnoN— Eftect. 

Whenever,  under  a  given  state  of  facts,  a 
pcesomptiMi  arises,  such  presumption  is  itself 
evidence. 

8.  Evidence  «=>598(1)— Pkkfondesancb  or 
Evidence. 
Under  Code  Civ.  Proc  S  2061,  suhd.  2, 
eourts  and  jurors  are  not  bound  to  decide  in 
conformity  with  the  declarations  of  any  number 
of  witnesses  which  do  not  produce  conviction  in 
their  minds  against  a  less  number  or  against 
a  presumption  or  other  evidence  satisfying  their 
minds. 

4,  Appeal  and  Ebbob  «=>1002— Pbestxmftion 
— SupposT  or  Finding. 
A  presumption,  even  if  disputable,  will  raise 
a  conflict  sufficient  to  support  a  finding  made  in 
iccordance  therewith,  even  though  there  is  evi- 
dence to  the  contrary. 

6.  Tbial    ®=»138  —  Pbebumftion  —  Contbo- 

VEB8T. 

Whether  a  presumption  baa  been  controvert- 
ed is  a  question  of  fact. 

6.  Cobpobations  4=»432(l)— Aoents— Tobts— 
Acts  Within  Scope  of  Acthobitt— Pbk- 
scmption. 
i'rom  the  admitted  fact  of  ownership  by  a 
company  of  an  automobile  which  caused  an  ac- 
cident and  its  employment  by  the  company's 
Banager,  a  presumption  arose  that  tbe  manager 
St  tbe  time  of  the  accident  was  acting  within  the 
leneral  scope  of  his  authority  so  as  to  bind  the 
company. 


7.  CoBP0«ATioN8  «=>433(1)— Agents— Torts- 
Acts  Within  Scope  or  Aitthobitt— Ques- 
tion rOB  JUBT. 

In  an  action  against  a  company  for  inju- 
ries to  plaintiff  by  its  automobile  driven  by  its 
manager,  question  as  to  whether  the  manager 
was  acting  within  the  general  scope  of  his  au- 
thority held  for  the  jury. 

On  Rehearing. 

8.  Cobpobations  ®=>432(12)— Agents— Scope 
or  AuTHOBTTT— Dbivino  Atttomobilb— Pbk- 

BUIIFTION. 

In  an  action  for  personal  injuries  when 
struck  by  defendant  company'iT  automobile  driv- 
en by  its  manager,  testimony  of  the  manager  as 
to  the  manner  in  which  he  performed  his  duty, 
etc.,  held  not  to  eliminate  the  presumption  that 
at  the  time  of  the  collision  in  driving  the  auto- 
mobile he  was  engaged  on  bis  employer's  buai- 
nesa. 

9.  Evidence  «=>592— Aovebse  Pabtt— Bikd- 
ING  FoBCE  or  Testiuont. 

Under  Code  Civ.  Proc.  {  2055,  as  added  by 
St  1917,  p.  58,  plaintiff,  suing  a  company  for 
personal  injuries  by  its  automobile  driven  by 
its  manager,  is  not  bound  by  the  testimony  of 
the  manager,  made  a  defendant  and  called  as 
a  witness  by  plaintiff. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  tiea  E.  Church,  Judge. 

Action  by  A.  B.  Grantham  against  W.  F. 
Ordway  and  otbers.  From  judgment  for  de- 
fendant Pacific  Acreage  Company,  on  mo- 
tion for  nonsuit,  plaintiff  appeals.    Rerersed. 

A.  M.  Drew,  of  Fresno,  for  appellant 
Manning,  Hoover  &  Thompson,  of  Fresno, 
for  respondents. 

WASTE,  P.  J.  This  Is  an  appeal  by  tbe 
plalntiir  from  that  portion  of  the  judgment, 
entered  by  the  court  In  the  above  case,  giv- 
ing defendant  Pacific  Acreage  Company,  a 
corporation,  judgment  on  motion  for  nonsuit 

Plaintiff  was  injured,  during  the  business 
hours  of  the  day,  by  an  automobile  driven 
by  tbe  defendant  Ordway,  and  admittedly 
owned  by  tbe  defendant  Pacific  Acreage  Com- 
pany, as  to  which  defendant  the  nonsuit  was 
granted.  It  was  likewise  admitted  that  at 
the  time  of  the  accident  Ordway  was  In  tbe. 
employ  of  the  Pacific  Acreage  Company ;  the 
disclaimer  of  liability  by  that  defendant  rest- 
ing upon  the  denial  that  at  that  time  Ord- 
way was  tbe  agent  of  tbe  company,  or  acting 
within  tbe  scoiie  of  bis  employment. 

In  addition  to  these  admissions.  It  was 
shown  that  Ordway  was  the  son  of  the  presi- 
dent of  tbe  Pacific  Acreage  Company  and 
was  tbe  general  manager  of  tbe  company's 
ranch,  located  near  Fresno.  His  work  was 
mainly  in  managing  operations  on  tbe  ranch, 
he  purchasing  supplies  and  having  men  work- 
ing under  him.  He  testified  that  be  "came 
and  went  as  he  chose,  so  long  as  be  kept  tbe 
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business  of  the  Pacific  Acreage  Company 
moTlng  and  attended  to.  He  went  to  town 
and  various  other  places,  as  be  saw  fit.  Mo- 
body  dictated  to  him  when  he  should  go  and 
when  he  should  come  back."  He  used  the 
automobile  of  the  company,  apparently,  as  he 
pleased,  and  In  going  about  for  the  purpose 
of  purchasing  the  necessary  supplies  for  the 
ranch  and  attending  to  its  business. 

Plaintiff  introduced  the  deposition  of  the 
defendant  Ordway,  as  part  of  his  case.  In 
which  Ordway  testified  that  on  the  morning 
of  the  accident  he  had  driven  from  the  Pa- 
cific Acreage  Company's  ranch  in  the  auto- 
mobile to  Fresno,  for  the. sole  purpose  of 
purchasing  a  banjo,  which  he  had  previously 
ordered;  that,  the  purchase  concluded,  he 
did  not  remember  having  stopped  at  any 
other  place  in  town;  that  the  purchase  of 
the  banjo  was  his  main  object,  and,  that  ac- 
complished, that  was  all  he  was  thinlcing  of ; 
that  he  made  no  purchases  for  the  Pacific 
Acreage  Company,  and  did  nothing  whatso- 
ever for  the  company. 

1.1  support  of  hi.s  claim  that  the  court  erred 
In  granting  the  motion  for  nonsuit  on  the 
foregoinj;  testimony,  the  appellant  relies  up- 
on the  manifest  conflict,  arising  in  the  case 
from  the  weight  which  roust  be  given  certain 
presumptions,  as  to  the  liability  of  the  de- 
fendant Pacific  Acreage  Company  resulting , 
from  the  admitted  facts  in  the  case,  as  against  I 
the  testimony  of  defendant  Ordway  tending 
to  completely  overthrow  such  presumptions. 

[1]  "A   court  may  grant  a   nonsuit  only 
when,  disregarding  the  conflicting  evidence, ! 
giving  to  plaintiflT's  evidence  all  the  value  j 
to  which  it  is  legally  entitled,  therein  indulg- 1 
ing  in  every  legal  inference  which  may  be  i 
drawn  from  that  evidence,  the  result  Is  a 
determination  that  there  Is  no  evidence  of ! 
sufliclent  substantiality  to  support  a  verdict  j 
In  favor  of  plaintiff  if  such  a  verdict  were 
given."     Perera  v.   Panama-Paciflc   Interna- 
tional Exposition  Co.  (Sup.)  175  Pac.  454. 

[2-S]  Whenever,  under  a  given  state  of 
facts  a  presumption  arises,  such  presumption 
is  Itself  evidence.  Courts  and  jurors  are  not 
bound  to  decide  in  conformity  with  the  dec- 
laration of  any  number  of  witnesses,  which 
do  not  produce  conviction  in  their  minds, 
against  a  less  number,  or  against  a  presump- 
tion, or  other  evidence,  satisfying  their  minds. 
Code  Civ.  Proc.  §  2061,  subd.  2.  A  presump- 
tion, even  if  disputable,  will  raise  a  conflict 
which  is  sufficient  to  support  a  finding  made 
In  accordance  therewith,  even  though  there 
be  evidence  to  the  contrary.  Whether  a  pre- 
sumption has  been  controverted  is  a  question 
of  fact  Fanning  v.  Green,  158  Cal.  279,  104 
Paa  308;  Moore  v.  Gould,  151  Cal.  726,  91 
Pac.  616;  People  v.  Milner,  122  Cal.  171,  54 
Pac.  833;  People  v.  Siemsen,  153  Cal.  39Q, 
95  Pac.  863. 

Section  1963  of  the  Code  of  ClvU  Proce- 
dure .Is  as  follows: 


"AD  other  presumptions  are  satisfactory,  if 
uncontradicted.  They  are  denominated  diapata- 
ble  presumptions,  and  may  be  controverted  by 
other  evidence.    The  following  are  of  that  kind: 

"(20)  That  the  ordinary  course  of  business 
has  been  followed." 

The  general  principle  that  where  a  serv- 
ant, acting  within  the  general  scope  of  bis 
employment  and  authority,  injures  one.  the 
employer  may  be  held  liable.  Is  not  disputed 
In  this  case;  the  respondents'  contention,  as 
before  Indicated,  being  that  at  the  time  of 
the  accident  the  defendant  Ordway  had  de- 
parted from  the  usual  line  of  his  employ- 
ment and  was  transacting  business  purely 
personal,  and  having  no  relation  to  the  busi- 
ness of  his  employer. 

[(,  7]  Under  the  decisions  of  this  and  other 
states,  however,  from  the  admitted  fact  of 
ownership  of  the  automobile  by  defendant 
Pacific  Acreage  Company,  and  Its  employ- 
ment of  Ordway,  a  presumption  arose  that 
Ordway  was  acting  within  the  general  scope 
of  his  authority,  to  such  an  extent  as  to  bind 
his  employer.  Upon  these  facts  being  ad- 
mitted in  the  case,  the  question  as  to  wheth- 
er Ordway  was  so  acting  became  a  question 
for  the  jury  to  decide.  Adams  r.  Wiesen- 
danger,  27  Cal.  App.  593,  150  Pac.  1016.  a"he 
automobile  being  admitted  to  belong  to  the 
defendant  Pacific  Acreage  Company,  a  pre- 
sumption arose  that  it  was  used  for  its  bene- 
fit and  on  its  own  account  That  presump- 
tion was  not  destroyed  as  matter  of  law  by 
the  testimony  of  defendant  Ordway.  "E<ven 
though  his  explanation  of  the  use  of  the  car 
would  absolve  him.  If  credited,  the  question 
of  whether  It  should  be  credited  was  one  of 
fact  for  the  Jury."  Schreiber  v.  MaUack,  90 
Misc.  Rep.  667,  154  N.  Y.  Supp.  100;  Ferris 
V.  Sterling,  214  N.  Y.  249-253,  108  N.  B.  406. 
Ann.  Cas.  1916D,  1161.  In  the  latter  case 
there  was  much  conflicting  testimony,  and 
the  court  held  that  the  fact  that  defendant 
was  owner  of  the  automobile,  and  the  chauf- 
feur In  his  employ  to  operate  it  was  suth- 
dent  to  make  out  a  prima  facie  case  that  the 
chauffeur  was  acting  within  the  scope  of 
his  employment  at  the  time  of  the  accident 
but  that  the  prima  facie  showing  was  not 
conclusive,  and,  if  the  testimony  of  the 
chauffeur  that  he  took  the  automobile  for 
his  own  business  was  true,  the  owner  was 
not  responsible.  In  an  action  for  injuries  to 
plaintiff  by  being  struck  by  an  automobile 
operated  by  a  chauffeur,  in  considering 
whether  the  car  was  being  used  at  the  time 
for  the  purposes  of  the  corporation  of  which 
defendant  was  president,  or  for  his  own  pur- 
poses, or  by  the  chauffeur  for  purposes  au- 
thorized by  neither  the  corporation  nor  the 
defendant,  the  most  favorable  view  for  the 
defendant  which  can  be  taken  on  appeal  Is 
that  such  question  was  for  the  Jury  to  de- 
termine. Benn  v.  Forrest,  213  Fed.  763,  130 
O.  C.  A.  277. 
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Tbe  cue  of  Jesaen  t.  Peterson,  Nelson  & 
Oo^  18  CaL  App.  at  page  853, 123  Pac.  at  page 
221,  Is  instructlTe  as  showing  the  kind  of 
eTldence  sufilcient  to  support  a  verdict  In 
tUs  class  of  cases.  The  plalntlft,  there,  was 
stmck  by  a  horse  and  buggy  owned  by  the 
defendant,  and  drlren  by  Its  vice  president. 
It  was  contended  that  the  evidence  was  in- 
sufficient to  support  the  Judgment,  In  that  It 
failed  to  show  that  the  person  in  charge  of 
the  horse  and  buggy  was,  at  the  time  of  the 
accident,  in  any  wise  occupied  in  the  per- 
formance of  any  duty  relating  to  the  business 
of  the  defendant  On  the  appeal  this  court 
said: 

*'It  was  an  admitted  fact  in  the  case  that  the 
horse  and  buggy  belonged  to  the  corporation  de- 
fendant, and  that  the  driver,  Charles  Nilson, 
'was  an  officer  of  the  defendant  who  had  the 
right  to  operate  the  buggy.'  Nilson  was  the  vice 
president  of  the  defendant,  and  testified  as  a 
witness  in  its  behalf.  Upon  his  cross-examina- 
tion it  developed  that  in  the  performance  of  his 
duties  as  vice  president  he  'had  no  regalar  hours 
whatsoever;  that  be  had  to  go  around  all  over 
the  city  sometimes ;  had  to  go  out  to  the  park 
and  Richmond,  where  the  corporation  was  work- 
ing at  the  time;  bad  to  go  everywhere  and  see 
that  the  work  was  all  right.' 

"From  this  it  wonld  appear  that,  in  addition 
to  being  vice  president  of  the  defendant,  Nilson 
was  also  the  general  superintendent  of  ita  work, 
and  that  in  the  performance  of  his  duties  he 
was  granted  a  roving  commission  which  permit- 
ted him  to  look  after  the  business  of  the  defend- 
ant at  the  times  and  in  the  manner  wbidi  best 
suited  his  own  convenience.  It  is  the  accepted 
rale  in  this  and  other  jurisdictions  that  where 
an  employ^  is  intrusted  with  the  possession  and 
operation  of  a  vehicle,  with  permission  to  use 
it  at  his  discretion  in  the  business  of  the  em- 
ployer, the  latter  will  be  held  responsible  in 
damages  for  injuries  inflicted  upon  the  person 
of  another  resulting,  from  the  negligence  of  the 
employ^  in  the  nse  and  operation  of  the  vehicle ; 
and  in  such  a  case  it  is  not  necessary  tor  the 
person  seeking  damages  to  prove  that  at  the 
time  of  the  injuries  the  employ^  was  engaged  in 
executing  any  particular  business  or  specific 
command  of  Ids  principal.  That  the  employ^ 
at  the  time  of  the  commission  of  the  tort,  was 
acting  within  the  general  scope  of  his  employ- 
ment, and  that  the  injury  occurred  as  the  re- 
sult of  his  negligence,  is  all  that  need  be  shown 
in  order  to  charge  his  employer  with  liability  for 
such  injury.  Slulvehill  v.  Bates,  31  Minn.  304, 
47  Am.  Rep.  796,  17  N.  W.  958;  Rahn  v. 
Singer  Mfg.  Co.  [C.  C]  26  Fed.  912;  Riordan 
v.  Gas  Consumers'  Ass'n,  4  CaL  App.  689,  88 
Pac  809." 

The  court  held: 

"That  the  testimony  of  Nilson,  coupled  with 
the  admitted  fact  that  the  defendant  was  the 
owner  of  the  horse  and  buggy,  and  had  confer- 
red upon  Nilson  the  right  of  using  the  same  in 
Its  business,  sufficiently  supports  the  trial  court's 
finding  that  the  horse  and  buggy  were  owned  by 
the  defendant,  and  'wholly  in  the  possession  and 
nudcr  the  control  of  the  defendant'  at  the  time 
of  tb«  accident." 


V.  ORDWAT  75 

P.) 

[The  last  fotir  paragraplu  of  fhel  opinion 
by  WASTE,  P.  J.,  were  withdrawn  on  re- 
hearing, and  are  omitted.] 

The  Judgment  In  favor  of  the  defendant 
Pacific  Acreage  Company  is  reversed. 

We  concur:  RICHARDS,  3.;  NOURSH 
Judge  pro  tern. 

On  Rehearing. 

PER  CURIAM.  The  opinion  In  this  case 
Is  modified  by  substituting  the  following,  in 
lien  of  the  last  four  paragraphs  in  the  de- 
cision heretofore  filed: 

In  the  case  of  Riordan  v.  Gas  Consumers' 
Ass'n,  supra,  the  court  with  approval  quoted 
from  the  case  of  Mulvehill  v.  Bates,  supra, 
where,  in  speaking  of  the  liability  of  a  de- 
fendant for  the  negligence  of  a  driver,  while 
engaged  In  carrying  a  load  of  poles  for  him- 
self, the  court  said: 

"But  here  the  wagon  was  intrusted,  general- 
ly, to  the  driver,  to  be  used  entirely  at  his  dis- 
cretion." 

In  Rahn  v.  Singer  Mfg.  Co.,  supra,  the 
court  said: 

"tn  order  to  fix  responsibility  of  the  defend' 
ant,  it  is  not  necessary  for  the  plaintiff  to 
prove  that  the  servant,  for  whose  tort  he  seeks 
damages,  was,  at  the  time  of  the  commission 
of  the  tort,  engaged  in  executing  specific 
commands  of  the  defendant  It  is  enough  for 
him  to  prove  that  the  servant  was  acting  within 
the  general  scope  of  his  employment,  but  this 
much  is  necessary.  If  the  usage  of  the  parties, 
under  the  servant's  contract  of  hiring,  was  of 
such  a  character  that  it  allowed  the  servant  to 
attend  to  his  duties  on  such  terms  as  suited 
his  convenience,  and  at  the  time  of  the  commis- 
sion of  the  tort  he  was  engaged  in  his  own 
private  business,  but  at  the  same  time  was  pur- 
suing the  defendant's  business  in  the  service  for 
which  he  was  employed,  the  defendant  would 
BtiU  be  liable." 

[I]  The  admitted  facts  In  the  case  as  to 
the  ownership  of  the  automobile  by  defendant 
the  Pacific  Acreage  Company,  and  its  opera- 
tion at  the  time  of  the  accident  by  Its  man- 
ager, established  a  prima  facie  case  against 
the  company.  In  anticipation  of  the  trial, 
the  defendant  took  the  deposition  of  Ordway. 
Plaintiff,  as  part  of  his  case,  read  this  depo- 
sition to  the  Jury.  From  this  deposition,  the 
facts  as  hereinbefore  set  out  relating  to  his 
employment  by  the  Pacific  Acreage  Company, 
and  other  circumstances,  were  established. 
It  was  shown  thereby  that  at  the  time  of  the 
accident  Ordway  was  operating  the  auto- 
mobile of  the  defendant  Pacific  Acreage  Com- 
pany, under  a  contract  of  hiring  of  such 
character  that  It  allowed  him  to  attend  to 
his  duties  as  manager  at  such  time  and  in 
such  manner  as  best  suited  his  own  con- 
venience. He  enjoyed  a  "roving  commission" 
and  was  Intrusted  with  the  possession  and 
operation  of  the  yehide  with  permission  to 
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ose  It  St  Ma  discretion  In  the  business  In 
which  be  was  employed.  Rahn  v.  Singer 
Mfg.  Co.,  supra;  Jcssen  t.  Peterson,  Nelson 
Co..  supra. 

Under  the  admitted  circumstances  of  Ord- 
way's  employment,  we  are  not  willing  to 
hold  that  his  testimony  as  to  the  manner  In 
which  he  performed  his  duties  connected 
therewith  and  his  rather  uncertain  testimony 
as  to  his  movements  following  the  consum- 
mation of  the  personal  business,  which  he 
claims  brought  him  from  his  employer's 
ranch  some  distance  Into  the  city  of  Fresno, 
on  the  day  of  the  accident,  is  so  convincing, 
or  free  from  Justifiable  doubt,  as  to  amount 
to  an  admission  by  plaintlfT,  or  to  eliminate 
the  presumption  that  Ordway  at  the  time  of 
the  collision  was  engaged  upon  the  business 
of  his  employer.    Ferris  v.  Sterling,  supra. 

(91  Furthermore,  plaintiff  Is  not  bound  by 
Ordway's  testimony.  "A  party  to  the  rec- 
ord of  any  civil  action  •  •  •  may  be 
examined  by  the  adverse  party  as  If  under 
cross-examination,  siibj^t  to  the  rules  ap- 
plicable to  the  examination  of  other  witness- 
es. The  party  calling  such  adverse  witness 
shall  not  be  bound  by  his  testimony,  and  the 
testimony  given  by  such  witness  may  be 
rebutted  by  the  party  calling  bim  for  such 
examination  by  other  evidence."  Section 
2056,  Code  Civ.  Proc,  as  added  by  St  1917, 
p.  58. 

The  Judgment  In  favor  of  the  defendant 
Pacific  Acreage  Company  is  reversed. 


(41  Cal.  App.  74) 

VOTTPECA  v.  VALENTINE  et  al.    (©v.  2884.) 

(District  Court  of  Appeal,  Krst  District,  Divi- 
sion 1,  California.    May  5,  1019.) 

1.  Homestead  $=3ll5(3)  —  Fobeclosubk  or 

MORTOAOES. 

Where  a  deceased  husband  had  declared  and 
recorded  a  homestead  on  community  property, 
and  notice  to  creditors  of  his  estate  has  been 
given,  and  no  claim  hag  been  presented  on  ac- 
count of  a  note  and  mortgage  on  the  property 
covered  by  the  homestead,  as  required  by  Code 
Civ.  Proc.  {  1475,  the  homestead  property  is 
released  from  the  mortgage,  and  no  action  can 
be  maintained  to  foreclose  it  under  such  section 
in  view  of  section  1500. 

2.  HOMXSTKAD    «=»46— DeCIJWATION— ReCOBD 

— Propbbtt  iw  Two  Countieb. 
Where  a  homestead  in  commnnity  property 
is  mainly  situated  in  one  county,  a  homestead 
declaration  recorded  in  such  county  only  Is  not 
void  merely  because  a  part  of  the  premises  cov- 
ered by  the  homestead  Is  claimed  to  be  located 
in  another  county  wherein  no  homestead  decla- 
ration has  been  made. 

3.  EXECUTOBS  AND   AomNISTBATOBS  $=>226— 

Notice  to  CaEDrroBS  op  Decedent— Suffi- 
ciKNCT  of  Publication. 
Publication  of  notice  to  creditors  of  a  dece- 
dent's estate,  begun  on  a  date  after  the  order 


therefor  has  been  signed  and  (HeA,  Is  not  Invali* 
dated  because  the  first  publication  was  made 
before  the  entry  of  the  order. 

4.  Mobtoaobs  $=>422— Fobecloscbb— Vknuk. 
Where  a  decedent's  creditor  claimed  that 
premises  covered  by  his  mortgage  was  situated 
in  two  counties,  but  decedent  had  declared  a 
homestead  covering  the  premises  situated  in 
one  county,  suit  to  foreclose  could  not  be  brongbt 
in  such  county  as  to  the  part  of  the  premises 
situated  in  the  other  county,  in  view  of  Const, 
art.  6,  g  5;  there  being  no  property  subject  to 
the  mortgage  in  the  county  where  suit  was 
brought. 

Appeal  from  Superior  Court,  Lake  Ck>u]i>' 
ty;   M.  S.  Sayre,  Judge. 

Action  by  John  Votypka,  Jr.,  against  Flora 
A.  Valentine  and  others.  Judgment  for  de- 
fendants,  and  plaintiff   appeals.     Affirmed. 

Oscar  W.  Hilton,  of  San  Frandsco,  Har- 
low V.  Greenwood,  of  Vallejo,  and  W.  U. 
Goodman,  of  Fairfield,  for  appellant 

C.  M.  Crawford,  of  Lake  Port  and  Geo. 
K.  Ford,  of  San  Francisco,  for  respondents. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  the  defendants.  The 
action  Is  one  to  foreclose  a  mortgage.  The 
facts  are  undisputed  and  are  briefly  as  fol- 
lows: On  and  prior  to  the  9th  day  of  May, 
1911,  the  premises  described  in  the  com- 
plaint herein  were  the  community  property 
of  Clarence' A.  Valentine  and  Flora  A.  Valen- 
tine, his  wife,  and  on  the  above  date  they 
executed  their  promissory  note,  secured  by 
a  mortgage,  upon  the  whole  of  said  premises, 
delivering  the  same  to  one  George  F.  Hilton; 
with  the  mortgage  described  therein,  whICb 
note,  as  to  the  principal  and  as  to  a  certain 
portion  of  the  Interest  was  unpaid  at  the 
time  this  action  was  brought  The  mortgage 
thus  executed  and  delivered  described  the 
property  covered  thereby  as  "situate,  lying 
and  being  In  the  county  of  Lake,  state  of 
California."  The  mortgage  was  recorded  in 
Lake  county  on  May  16,  1911,  but  was  also 
recorded  In  Napa  county  on  December  15, 
1915,  a  few  days  before  this  action  was  com- 
menced. On  March  19,  1912,  Clarence  A. 
Valentine  made  and  executed  a  declaration 
of  homestead  upon  the  whole  of  said  premis- 
es, describing  the  same  as  being  situated  in 
the  county  of  Lake,  and  recorded  said  decla- 
ration  of  homestead  upon  the  date  of  its 
execution  in  the  county  of  Lake,  but  not  else- 
where. On  August  27,  1912,  said  Clarence 
A.  Valentine  died  Intestate  in  the  city  and 
county  of  San  Francisco,  b^ng  then  a  resi- 
dent therein,  and  thereafter  and  on  April 
25,  1913,  after  due  proceedings  had,  bis 
widow.  Flora  A.  Valentine,  was  duly  ap- 
pointed and  qualified  as  the  administratrix 
of  his  estate.  On  said  April  25,  1913,  an 
order  for  the  publication  of  notice  to  credi- 
tors was  signed  by  the  probate  Judge,  which 
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was  flied  with  the  clerk  of  tals  court  on  the 
following  day;  on  April  28,  1913,  another 
order  for  the  pnbUcation  of  notice  to  credi- 
tors was  signed  by  the  same  Judge  and  filed 
on  the  same  date  with  the  clerk.  These  two 
orders  are  identical,  except  as  to  their  dates 
and  filing  marks,  and  no  reason  for  their 
duplication  appears  In  the  record.  Both  or- 
ders were  recorded  <m  May  2,  1913.  The 
first  publication  of  notice  to  creditors  under 
one  or  both  of  these  orders  was  made  on 
April  29,  1913.  It  appears  in  the  record 
that  such  publication  was  made  in  the  select- 
ed newspaper  on  said  April  29,  1913,  and 
also  on  May  6th,  13th,  and  20tfa  and  27th  of 
that  year,  and  that  on  June  20,  1917,  upon  a 
showing  of  these  facts,  a  decree  establishing 
due  and  legal  notice  to  creditors  in  said 
estate  was  signed,  filed,  and  recorded  In 
said  probate  court  No  claim  was  ever  pre- 
soited  to  the  administratrix  of  said  estate 
by  the  holder  of  said  note  and  mortage 
whldi  shortly  after  their  execution  had  beoi 
assigned  to  the  plaintiff  in  this  action.  In 
the  complaint  filed  herein  for  th«  foreclosure 
of  said  note  and  mortgage  the  plaintiff  de- 
scribeb  one  of  the  pieces  or  parcels  of  land 
covered  l>y  said  mortgage  as  being  situate 
"partly  in  the  county  of  Lake  and  partly 
in  the  county  of  Napa,"  but  does  not  further 
show  either  In  said  complaint  or  In  the  evi- 
dence offered  in  support  of  Its  averments 
what  portion  of  said  premises  Is  located  In 
the  county  of  Napa.  The  court  In  its  nnd- 
Ings  redted  that  the  allegation  of  that  para- 
graph of  the  complaint  which  contains  .this 
brief  recital  as  to  the  location  of  a  portion 
of  said  premises  partly  in  Napa  county  Is 
true;  but  the  findings  do  not  inform  us 
what.  If  any,  aippreciable  itortion  of  said 
premises  is  located  in  Napa  county.  This 
action  was  commenced  in  the  county  of 
Lake.  The  plaintiff,  by  an  amendment  to 
his  said  complaint,  expressly  waived  all  re- 
course against  any  other  property  of  the  es- 
tate than  that  described  in  said  mortgage, 
and   also   waived   any   deficiency   Judgment 

The  defendants  In  their  answer  averred 
the  foregoing  facts  as  to  the  making  and 
recordation  of  said  homestead,  and  as  to  the 
death  of  said  Clarence  A.  Valentine,  and  the 
said  proceedings  taken  in  the  course  of  the 
administration  of  his  estate,  and  thereupon 
prayed  that  the  plaintiff  take  nothing  by 
this  action. 

The  trial  court  found  these  averments  of 
the  defendants'  answer  to  be  true,  and  en- 
tered Its  Judgment  in  their  favor  and  In  ac- 
cordance with  their  said  prayer. 

[1]  The  appellant  herein  contends  that 
said  Judgment  was  erroneous  for  several 
reasons.  The  first  pf  these  relates  to  the 
Jurisdiction  of  the  court  to  entertain  said 
action.  The  position  of  the  respondents  in 
this  r^ard  is  that  having  established  the 
fact  that  the  premises  in  question  were  the 
community  property  of  the  Valentines,  and 
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Hiat  the  deceased  hneband  had  declared  and 
recorded  in  the  county  of  Lake  a  homestead 
thereon,  and  thereafter  had  died,  and  tliat 
in  the  course  of  probate  of  his  estate  notice 
to  creditors  had  been  duly  ordered  and  pub- 
lished, and  that  no  claim  had  ever  beoi  pre- 
sented for  or  on  account  of  said  note  and 
mortgage,  as  required  by  section  1475  of  the 
Code  of  Civil  Procedure,  the  property  cover- 
ed by  said  homestead  became  thereby  re- 
leased from  the  operation  and  effect  of  said 
mortgage,  and  hence  this  action  to  foreclose 
the  same  could  not  be  maintained  under 
said  section  and  also  under  section  1500  of 
said  Code.  The  following  autboritles  .cited 
by  respondent  sustain  this  view  with  respect 
to  the  application  of  the  foregoing  sectlous 
of  the  Code  of  Civil  Procedure  to  cases  of 
this  character:  Camp  v.  Grtder,  62  Cal. 
20;  Bollinger  v.  Manning.  79  Cal.  7,  21-  Pac. 
375;  Hearn  v.  Kennedy,  86  Cal.  55,  24  Pac. 
606;  Rosenberg  v.  Ford,  85  Cal.  610.  24  Pac. 
779;  Hibemia  S.  ft  L.  Soc.  v.  Laldlaw.  4 
Cal.  App.  626,  88  Pac.  730. 

[2]  The  appellant  however,  urges  three 
main  arguments  against  the  application  of 
the  sections  of  the  Code  and  the  cases  con- 
struing them  to  the  facts  of  the  case  at  bar. 
The  first  of  these  is  that  the  complaint  hav- 
ing averred,  and  the  court  having  found, 
that  a  portion  of  the  premises  covered  by 
said  homestead  was  situated  partly  in  the 
county  of  Napa,  the  said  homestead  la  whol- 
ly void  because  It  was  not  recorded  in  Napa 
county.  We  cannot  go  to  the  extent  which 
the  appellant  would  have  us  go  in  order  to 
uphold  this  contention.  The  homestead  was 
duly  recorded  in  the  county  of  Lake.  So  far 
as  this  record  discloses,  the  main  amount  of 
the  lands  covered  by  said  homestead  declara- 
tion are  located  in  the  county  of  Lake.  In 
point  of  fact.  It  has  not  been  shown  that  any 
substantial  or  valuable,  or  not  easily  divis- 
ible, part  of  said  premises  is  located  In 
Napa  county.  This  being  the  state  of  the 
record,  we  are  constrained  to  bold  that  the 
homestead  is  valid  as  to  the  lands  described 
therein  which  are  situated  within  the  county 
of  Lake,  wherein  said  homestead  was  duly 
recorded,  and  that  the  same  was  such  valid 
and  subsisting  homestead  at  and  during  the 
time  of  the  giving  of  notice  to  creditors  in 
the  course  of  probate  of  said  estate,  and 
that  if  the  publication  of  such  notice  to  cred- 
itors was  itself  valid,  and  if  no  claim  was 
presented  by  the  mortgagee  thereunder,  his 
mortgage.  In  so  far  as  it  related  to  the 
lands  covered  by  said  homestead  located  in 
said  Lake  county,  was  released  under  the 
provisions  of  the  foregoing  Code  sections 
and  of  the  abovo-cltpd  authoritlea  construing 
the  same. 

[S\  The  appellant  however,  further  con- 
tends that  this  result  does  not  follow  for 
the  reason  that  the  publication  of  such  no- 
tice to  creditors  In  said  estate  was  void.  Its 
alleged  invalldlt?  consisting  of  the  fact  that 
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the  first  pubUcafldn  of  said  notice  was  made 
upon  a  date  prior  to  the  entry  of  the  order 
for  publication  of  notice  to  creditors,  al- 
though It  iB  conceded  that  the  said  publica- 
tion was  begun  upon  a  date  after  the  said 
order  for  publication  had  been  signed  and 
filed.  We  find  no  merit  in  this  contenUcm. 
In  Estate  of  Hnghston,  133  Cal.  821,  65  Paa 
742,  1039,  the  Supreme  Court  held  that  as 
to  probate  orders  their  entry  In  the  book 
prescribed  by  the  statute  was  a  mere  minis- 
terial act  of  the  clerk,  having  for  Its  purpose 
the  fixing  of  the  time  within  which  an  ap- 
peal might  be  taken,  and  that  such  orders 
are  perfect  and  complete  from  the  time  they 
are  signed  and  filed.  The  case  of  Tracy  v. 
Coffey,  163  Oal.  356,  95  Pac.  150,  dted  by  the 
appellant  In  support  of  bis  contention,  does 
not  in  any  degree  militate  against  the  rule 
above  announced,  since  Its  only  effect  was 
to  hold  that  probate  orders  must  be  entered 
In  order  to  fix  the  time  within  wbidi  an  ap- 
peal may  be  taken. 

[4]  Finally,  the  appellant  contends  that 
he  was  entitled  to  commence  and  maintain 
this  action  In  the  county  of  Lake  for  the 
purpose  of  foreclosing  said  mortgage  as  to 
that  portion  of  the  lands  in  question  as  lay 
within  the  county  of  Napa,  under  the  pro- 
visions of  article  6,  i  5,  of  the  state  Consd- 
tation,  which  reads  in  part  as  follows: 

"Provided,  that  all  actioDS  for  the  recovery 
of  the  possession  of,  quieting  the  title  to  or  for 
the  enforcement  of  liens  upon  real  estate  shall 
be  commenced  in  the  county  in  which  the  real 
estate,  or  any  part  thereof,  affected  by  such 
action  or  actions,  is  situated." 

TbB  difficulty  with  the  appellant's  conten- 
tion in  this  regard  lies  In  the  fact  that, 
under  the  authorities  above  cited,  the  appel- 
lant's failure  to  present  his  claim  against 
the  estate  of  Valentine  within  the  period 
prescribed  by  law  bad  the  effect  of  releasing 
80  much  of  the  property  covered  by  said 
mortgage  as  lay  in  the  county  of  Lake,  as 
to  which  we  have  herein  held  the  homestead 
to  be  valid.  This  being  so,  such  of  said 
property  as  was  thereby  released  from  the 
operation  and  effect  of  said  mortgage  would 
be  no  longer  affected  by  it,  and  hence  would 
not  be  affected  by  any  action  which  could  be 
commenced  for  the  enforcement  of  the  Uen 
of  said  mortgage.  The  trial  court,  therefore, 
properly  held  that  the  action  could  not  be 
maintained  In  Lake  county  for  the  fore- 
closure of  the  mortgage  as  to  lands  which 
were  located  in  the  county  of  Napa.  Rogers 
V.  Cady,  104  Cal.  288,  38  Pac.  81,  43  Am.  St 
Rep.  100. 

This  disposes  of  the  several  contentions 
urged  by  the  appellant  upon  this  appeal. 

Judgment  afiirmed. 

We  concur:  WASTES,  P.  X;  KERRI- 
GAN, 3. 


KREAOER  et  aL  V.  McCORMICK. 
(No.  8838.) 

(Supreme  Court  of  Oklahoma.    May  14,  1018.) 

(SylMmt  J>y  «t«  Oovrt.) 

1.  MUKICIFAL   COBPOBATIORS   €=3572  —   TAX 
BlIX— CONSTRDOTION— ATTOBNET'S    PEE. 

An  action  to  enforce  a  tax  lien,  evidenced 
by  a  tax  bill,  regularly  issued  by  a  municipal 
corporation  in  payment  of  street  improvements, 
Tvbere  the  tax  bill  recites  that  the  "obligation 
and  lien"  therein  provided  for,  shall  extend  to 
and  include  "reasonable  attorney's  fees  and 
other  costs  of  collection,"  and  that  upon  de- 
fault in  the  payment  of  any  installment,  or  any 
part  thereof,  all  deferred  payments  may  be  ma- 
tured, at  the  option  of  the  holder,  and  "suit 
may  be  brought  at  once  to  recover  judgment  for 
the  entire  principal,  accrued  interest,  attorney's 
fees  and  costs,"  and  the  holder  of  the  tax  bill 
has  determined,  after  default  in  the  payment 
of  an  installment,  to  mature  all  the  deferred 
payments,  but  has  not  commenced  action,  and 
the  property  owner  offers  to  pay  the  installment 
in  default,  interest,  and  penalty,  IMd,  that  the 
right  to  demand  the  payment  of  attorney's  fee 
bad  not  accrued  to  the  holder  of  the  tax  biU. 

2.  HitnicifalCobpobations  «=»572  —  Tax 

BlIX— OONSTSUOTION— AtTOENKT's  FB«. 

The  property  owner  may  tree  himself  from 
liability  tu  pay  attorney's  fees  upon  such  tax 
bill  by  paying  the  amount  of  the  installment 
in  defaijt,  accrued  interest,  and  the  penalty 
prescribed  for  delinquency,  at  any  time,  before 
suit  is  commenced  to  recover  judgment  thereon. 

Commissioners*  Opinion,  Divlsioo  No.  2. 
Error  from  District  Court,  Tulsa  County; 
Cxmn  Lynn,  Judge. 

Action  by  D.  P.  McConnidc  against  Mary 
D.  Kreager  and  Lorenzo  Grler.  Judgmrait 
for  the  plaintiff,  and  defendants  bring  error. 
Reversed  and  remanded, 

J.  J.  Henderson,  of  Tulsa,  for  plaintiffs  in 
error. 

Randolph,  Haver  &  Shirk,  of  Talsa,  for 
defendant  in  error. 

GALBRAITH,  O.  The  defendant  In  error 
commenced  this  action  in  the  trial  court  as 
the  holder  of  four  certain  tax  bills  that  had 
been  Issued  by  the  city  of  Tulsa  evidencing 
a  claim  and  lien  for  street  improvements 
made  in  improvement  district  Ko.  79  of  that 
city,  to  enforce  the  claim  and  to  foreclose  the 
Hen  against  certain  lots  belonging  to  the 
plaintiffs  in  error;  each  tax  bill  being  a 
claim  and  lien  against  a  separate  lot  located 
in  such  improvement  district 

There  was  a  demurrer  to  the  petition 
which  was  overruled  and  exceptions  saved, 
when  the  plaintiff  in  error  answered  by  set- 
ting out  nine  separate  grounds  of  defense. 
The  reply  was  a  general  denial. 

Upon  the  issues  formed  by  the  pleading  the 
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came  was  flnbmltted  to  the  court  for  trial. 
The  oourt  found  that  there  had  been  default 
In  the  payment  of  the  second  Installment  due 
on  the  tax  bills,  that  is,  the  one  maturing 
February  1,  1915,  and  that  the  plaintiff  imi 
elected,  as  authorized  to  do  in  the  tax  bill,  to 
mature  all  the  remainins  Installments  on 
each  of  the  said  tax  bills,  and  render  judg- 
ment for  the  amount  thereof,  aggregating 
$407.34,  as  principal,  $68.56,  as  interest,  and 
$18.75,  as  attorney's  fees  on  each  bill,  amount- 
ing In  the  aggregate  to  |75.  The  property 
owners,  as  defendants  below,  appealed  and  as- 
signed a  number  of  errors  as  ground  for  re- 
versal of  that  judgment  Practically  all  of 
these,  except  one,  have  been  considered  by 
this  court,  and  the  contention  of  the  plaintifCs 
in  error  in  regard  thereto  have  been  denied. 
In  an  opinion  not  yet  <^cially  reported,  filed 
in  case  No.  8311.  Mitsche  v.  SUte  Security 
Bank  Zalnesvllle^  Ohio,  170  Pac.  234,  and  for 
ttiat  reason  only  the  one  assignment  will  be 
considered  in  the  disposition  of  this  appeal. 
The  assignment  not  covered  by  the  above 
case  Is  No.  3,  as  follows: 

''The  judgment  is  against  the  law,  under  the 
pleadings  and  the  evidence  in  the  case;  the 
judgment  shoaM  have  been  for  the  defendants, 
instead  of  for  the  plaintiff." 

Under  this  assignment  it  is  argued  that 
fhe  answer  denied  default  at  the  time  suit 
was  ffled,  and  the  right  to  mature  the  defer- 
red payments  on  account  of  such  default,  for 
the  reason  that  the  property  owners,  prior  to 
ihe  commencement  of  suit,  tendered  to  the 
attorney  for  the  holder  of  the  tax  bill,  and 
also  the  commissioner  of  finance  and  revenue 
of  the  city  of  Tulsa,  the  amount  of  the  in- 
stallment due  February  1, 1915,  together  with 
the  interest  on  the  deferred  payments  and  18 
per  cent,  penalty  on  such  Installment  from 
the  date  of  its  maturity  to  the  date  of  the 
tender,  and  that  this  tender  was  refused  be- 
cause the  attorney  for  the  bolder  of  the  bills 
demanded,  in  addition  to  the  amount  tender- 
ed, the  payment  of  $100  as  attorney's  fees. 

Each  of  the  tax  bills  in  suit  provided, 
among  other  things,  as  follows: 

"This  spednl  tax  bill  is  payable  at  the  office 
of  the  commissioner  of  finance  and  revenue  of 
the  city  of  Tulsa,  in  ten  installments,  the  first 
installment  due  on  the  let  day  of  February, 
1914,  for  one-tenth  the  principal  amount  with 
interest  on  the  entire  principal  amount  from  the 
IStb  day  of  July,  1913,  and  for  one-tenth  of  the 
principal  amount  and  interest  on  the  deferred 
installments  on  the  let  day  of  February  of  each 
and  every  year  thereafter  up  to  and  including 
the  let  day  of  February,  1923,  as  evidenced  by 
coupons  hereto  attacbed.  And  this  obligation 
and  the  lien  aforesaid  sliall  extend  to  and  in- 
clude reasonable  attorney's  fees  and  other  costs 
of  collection  of  this  special  tax  bill  or  any  part 
thereof  if  default  shall  be  made  in  the  payment 
thereof.  Default  in  the  payment  of  any  in- 
stallment or  any  part  thereof,  or  the  interest 
thereon,  as  provided  herein,  may,  at  the  option 
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of  the  holder  hereof,  matnre  all  Instalfanents 
for  all  purposes  without  notice,  and  upon  sncK' 
default  suit  may  be  commenced  at  once  to  re- 
cover judgment  for  the  entire  principal,  ac- 
crued interest,  attorney's  fees,  and  costs,  and 
for  the  sale  of  said  property  to  satisfy  tbe 
same,  or  said  amounts,  may  be  enforced  and 
collected  as  are  other  delinquent  taxes.  Pro- 
vided, however,  that  the  owner  of  said  prop- 
erty, his  heirs,  successors  or  assigns,  shall  have 
the  privilege  of  discharging  the  whole  amount 
assessed  against  said  property,  or  any  install- 
ment thereof,  upon  payment  of  the  unpaid  prin- 
cipal with  accrued  interest,  to  the  proper  offi- 
cer of  the  city,  at  any  time  before  maturity." 

Lorenzo  Orler,  one  of  the  plaintiffs  in  er- 
ror, testified,  in  regard  to  the  tender,  as  fol- 
lows: 

"Q.  Just  go  on  and  state  \vhat  you  did  rela- 
tive to  paying  or  offering  to  pay  that  install- 
ment. A.  I  have  a  letter  here,  may  I  tell  of 
the  motive? 

"The  Court:  Tell  what  you  did.  A.  Here  is 
a*  letter  dated  May  10,  1915,  reminding  me  of 
this  payment  not  being  paid  and  asked  me  to 
call  at  their  office,  Randolph,  Raver,  and 
Shirk's  office,  signed  by  Mr.  Haver.  I  was 
there  at  the  office  and  talked  it  over  with  Mr. 
Haver.  I  didn't  have  the  money  that  day,  and 
about  three  days  afterwards  I  called  at  the 
office  and  Mr.  Haver  was  absent,  and  I  offer- 
ed Mr.  Bandnlph  tbe  amonnt  of  these  install- 
ments with  18  per  cent  penalty. 

"Q.  I  wiU  get  you  to  sUte  if  Mr.  Randolph 
figured  it  up  and  gave  yon  the  amount  at  that 
time?    A.  He  did. 

"Q.  What  was  it?     A.  178.18. 

"Q.  1  will  get  you  to  state  if  that  included 
18  per  cent  penalty?  A.  It  did,  tbe  18  per 
cent  penalty. 

"Q.  State  now  why  or  how  you  offered  to 
pay  them;  did  you  tender  him  the  money?  A. 
I  tendered  him  the  money.  It  was  in  fonr  $20 
gold  certificates.  •  •  *  Randolph  at  that 
time  asked  me  a  $100  attorney  fee,  and  I  re- 
fused to  pay  it 

"Q.  Is  that  the  reason  you  didn't?  A.  That 
was  the  reason  why  this  was  not  paid  that  day. 

"Q.  Did  Mr.  Randolph  refuse  to  accept  the 
money  tendered?  A.  He  did;  he  said  that  it 
didn't  look  good  to  him. 

"Q.  And  he  wouldn't  take  it?  A.  He  didn't 
Uke  it 

•  ••••• 

"Q.  Where  did  you  go  just  prior  to  that  to 
ascertain  the  amounts?  A.  Went  to  the  city 
hall  and  tendered  the  amount  at  the  treasury. 
They  figured  a  litUe  bit  different  then,  $75.48; 
that  was  tendered  May  81st 

"Q.  Did  they  figure  it  up  for  you  there?  A. 
They  did, 

"Q.  And  did  yon  make  them  a  tender?  A.  I 
made  them  a  tender.  Mr.  Wynn  was  on  charge, 
and  be  refused  to  accept  it 

"Q.  Was  that  before  this  suit  was  instituted? 
A.  Yes,  sir." 

[1, 2]  It  will  be  observed  from  the  portion 
of  the  tax  bills,  set  out  above,  that  it  does 
not  attempt  to  fix  the  liability  of  the  property 
owner  for  the  payment  of  attorney's  fees  by 
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the  defttnlt  In  the  payment  of  an  Installment, 
or  by  placing  the  tax  bills  In  the  hands  of  an 
attorney  for  co]le<:tion.  The  bill  does  provide 
that,  In  case  of  default  in  payment:  (1) 
"The  obligation  and  lien"  shall  extend  to  and 
Include  "reasonable  attorney's  fee  and  other 
costs  of  collection" ;  and  (2)  all  deferred  pay- 
ments may  be  matured  at  the  option  of  the 
holder,  and  "suit  may  be  commenced  at  once 
to  recover  judgment  for  the  entire  principal, 
accrued  Interest,  attorney's  fee,  and  costs." 
It  will  be  recalled  that  the  liability  for  the 
payment  of  attorney's  fees  on  these  tax  bills 
is  not  a  contractual  liability,  but  one  imposed 
by  law,  and  that  the  obligation  to  pay  the 
•  attorney's  fee  is  based  upon  the  theory  of 
the  default  of  the  property  owner  being  re- 
sponsible for  incurring  such  expense.  It  was 
said  by  the  court  In  the  Nltsche  Case,  supra: 

"The  theory  of  these  decisionB,  it  seems,  is 
that,  as  may  be  done,  where  there  is  a  default 
in  the  payment  of  ordinary  taxes  assessed 
against  property,  the  Legislature  has  the  right 
to  impose  upon  those  defaulting  in  the  payment 
of  such  assessment  for  the  improvements  on 
streets  a  penalty  which  may  include  a  reason- 
able attorney's  fee." 

And  also  It  is  said: 

"^he  conclusion  above  annonnced,  it  will  be 
observed,  sustains  the  allowance  of  an  attor- 
ney's fee  upon  the  ground  of  the  negligence  of 
the  property  owner,  that  is,  for  his  failure  to 
pay  the  assessment,  and  thereby  being  the  di- 
rect cause  and  occasion  for  creating  this  ad- 
ditional expense." 

Under  the  provisions  of  the  tax  bill,  upon 
default  in  the  payment  of  an  installment,  or 
any  part  thereof,  the  holder  had  the  right  to 
mature  all  the  deferred  installments  and  to 
bring  suit  to  recover  Judgment  for  the  en- 
tire amount  thereof,  interest,  attorney's  fees, 
and  costs.  At  the  time  of  the  offer  to  pay 
this  second  installment,  and  the  interest  and 
the  penalty,  the  holder  of  the  tax  bill  had  the 
right  to  bring  suit  to  recover  the  attorney's 
fee  and  costs,  as  well  as  the  deferred  pay- 
ments and  Interest ;  but  he  had  not  exercised 
that  right,  and  prior  to  exercising  that  right, 
by  filing  suit,  he  had  no  right  to  demand  the 
payment  of  attorney's  fees.  Prior  to  the 
exercise  of  this  right,  in  the  manner  prescrib- 
ed In  the  tax  bill,  the  holder  thereof  had  the 
same  right  to  demand  the  payment  of  "court 
costs"  that  he  had  to  demand  the  payment  of 
"attorney's  fees."  It  is  evident  he  had  the 
right  to  neither  before  commencing  action  on 
the  tax  bill.  At  any  time  prior  to  sadi  ac- 
tion the  property  owner  had  the  right  to  save 
himself  from  liability  to  pay  attorney's  fees 
and  court  costs,  by  paying  the  installment  in 
default.  Interest,  and  penalty.  The  uncontro- 
verted  evidence  shows  that  the  property 
owner  attempted  to  relieve  himself  from  such 
liability  and  was  prevented  from  paying  all 


that  could  havB  been  lawfully  demanded  at 
him  by  the  wrongful  demand  for  the  payment 
of  an  attorney's  fee.  The  judgment  for  at' 
tomej^e  fees  was  unauthorized.  The  judg- 
ment Is  also  erroneous  for  the  deferred  In- 
stallments. The  judgment  should  have  been 
for  the  installment  due  February  1, 1915,'  in- 
terest and  penalty  up  to  the  day  of  the  ten- 
der, shown  by  the  evldaice  to  be  $78.18,  and 
interest  thereon  at  the  rate  of  7  per  cent, 
per  annum  to  the  date  of  the  judgment,  and 
the  cost  incurred  subsequmt  to  May  31,  1915, 
should  have  been  assessed  against  the  defend- 
ant in  error.  Etald  Conservation  Inv.  Co. 
V.  Porter  et  al.,  45  Okl.  408,  145  Pic.  805. 

The  Judgment  appealed  from  should  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

PBR  CURIAM.    Adopted  In  .whole. 


(7B  Okl.  107) 

BOURKB  T.  MBACHAM  et  al.    (No.  0357.) 
(Supreme  Court  of  Oldahoma.    June  24,  1919.) 

(Byttabu*  by  the  Oovrt.) 

Appkai.  ano  Ebbob  «=>778(5)  —  Consioeka- 
tiotn  or  Bbiets— Reversal  anu  Remand. 
Where  the  defendant  in  error  has  not  filed 
briefs  as  required  under  rule  7  of  this  court 
(165  Pac.  vii),  or  offered  excuse  for  such  fail- 
ure, and  it  appears  from  briefs  properly  filed  by 
plaintiff  in  error  the  propositions  relied  upon 
for  reversal  are  well  taken,  the  Judgment  will 
be  reversed,  and  the  cause  remanded. 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;   Edward  Dewes  Oldfleld,  Judge. 

Action  by  A.  R.  Meacham  and  another 
against  W.  Bourke  and  M.  C.  Bhiion,  Sheriff 
of  Oklahoma  County,  In  which  the  the  O. 
K.  Transfer  &  Storage  Company  became  a 
party.  Judgment  for  the  O.  K.  Transfer  & 
Storage  Company  and  M.  C.  Binion,  Sheriff, 
and  defendant  Bourke  brings  error.  Re- 
versed, and  remanded  for  new  trial. 

W.  J.  Davidson,  of  Oklahoma  City,  for 
plaintiff  in  error. 

JOHNSON  J.  In  the  court  below,  the  dis- 
trict court  of  Oklahoma  county,  the  de- 
fendants in  error,  A.  R.  Meacham  and  A.  A. 
Meacham,  as  plaintiffs,  filed  their  action 
against  the  plaintiff  in  error,  W.  Bourke,  and 
the  defendant  in  error  M.  C.  Binion,  as 
sheriff  of  Oklahoma  county.  The  original 
petition  was  filed  February  29,  1918,  and 
later  on  In  the  progress  of  the  cause  in  the 
court  below,  after  plaintiffs  filed  an  amended 
petition,  the  O.  E.  Transfer  &  Storage  Com- 
pany became  a  party  to  the  action,  and  prior 
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to  the  trial  thereof  Id  the  court  below  filed 
Its  disclaimer,  and  on  the  rendition  of  the 
final  Judgment,  on  November  10,  1916,  Judg- 
ment was  rendered  for  the  O.  K.  Transfer  & 
Storage  Company  and  M.  O.  Blnlotv,  as 
iherUr,  for  costs,  from  which  Judgment  the 
defendant  W.  Bourke  appealed  by  petition 
In  error;  the  other  named  parties  being  made 
defendants  In  error. 

The  assignments  of  error  present  the  fol- 
lowing qaestlons: 

(1)  Error  of  the  trial  court  in  its  third  con- 
dnsian  of  law,  that  the  judgment  in  case  No. 
12497  of  the  district  court  of  Oklahoma  county, 
W.  Bourke,  plaintiff,  v.  A.  R.  Meacham  et  al., 
defendants,  upon  which  execution  issued  and 
was  leried  upon  automobiles,  was  dormant,  and 
that  plaintiff  in  error  bad  no  right  to  the  ma- 
chines levied  upon  under  tlie  writ  of  ezecntim 
issued  out  of  said  cause. 

(2)  Error  of  the  trial  court  in  its  Judgment 
ssainst  plaintiff  in  error  for  the  costs  of  said 
action  below  and  enjoining  execution  upon  the 
said  judgment  in  case  No.  12487  of  the  district 
court. 
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Brief  of  plaintiffs  in  error  was  regularly 
tiled  in  this  court  September  17,  1918.  De- 
fendant In  error  failed  to  file  briefs  or  offer 
any  ezcnse  for  not  doing  so.  From  the  brief 
filed  by  plaintiff  in  error,  the  propositions 
relied  upon  for  reversal  of  the  Judgment  ap- 
peared to  be  well  taken.  The  volume  of 
undisposed  business  In  this  court  Is  such  that 
it  cannot  In  Justice  to  other  litigants  search 
the  records  and  ascertain  the  theory  on  which 
the  Judgment  was  rendered  in  cases  not 
briefed  by  counsel  as  the  rules  of  this  court 
require.  Olentlne  et  al.  v.  Backbone  et  al., 
166  Pae.  127;  llanagan  v.  Davis,  27  Okl.  423, 
112  Pac.  990;  Beaver  v.  Loan  Co.,  30  Okl.  585, 
120  Pat  943. 

The  Jndgraent  of  the  lower  court  Is  there- 
fore reversed,  and  the  cause  remanded  for  a 
new  trial. 


(75  OU.  78) 

nOCK    ISLAND    COAL    MINING    GO.    v. 
TAYLOR.    (No.  8612.) 

tBupreme  Court  of  Oklahoma.    June  17,  1919.) 

(SvUabui  Ity  the  Oovrt.) 
L  IUbteb  and  Sebtakt  «=>278(3)— Pkbsor- 

AI,  IWJUBY— SHOWKB  Bath  —  BvtDBNCB  OF 
NEOUQKIfCB. 

Section  1,  c.  125,  Session  Laws  1913,  re- 
quires all  coal  mining  operators,  employing  ten 
or  more  laborers,  to  erect  a  bathhouse,  con- 
stmcted  with  a  shower  bath  for  the  use  of  men 
working  in  the  mines,  and  equipped  with  in- 
dividual lockers,  proper  light,  heat,  hot  and  cold 
water,  and  to  maintain  same  in  good  and  sani- 
tary condition  and  order.  Held,  in  an  action 
for  injuries  alleged  u>  be  the  result  of  the  negli- 
gent construction  of  such  bath,  where  there  is 
BO  evidence  that  the  operator. has  failed  to  do 


all  that  the  statute  required  of  him  in  the  con- 
struction of  such  ttath,  there  is  no  primary  neg- 
ligence shown. 

2.  Mastxb  and  Sbbvant  «=>94  —  Pebbonai. 
Injubies  —  Showxb  Batb— Mode  or  Con- 

8TBUCTI0N. 

In  an  action  for  injuries  sustained  by  slip- 
ping and  falling  in  the  basin  «f  a  shower  bath, 
allied  to  be  doe  to  the  negligent  construction 
of  such  basin,  it  is  necessary  to  show,  either 
that  such  basiJa  is  obviously  dangerous  for  use, 
or  that  it  is  constructed  so  different  from  the 
usual,  common,  and  ordinary  manner  of  con- 
structing such  basins  as  to  be  dangerous,  and, 
in  the  absence  of  such  proof,  a  judgment  for 
damages  will  be  reversed. 


Error  from  District  Court,  Latimer  Coun- 
ty;  W.  H.  Brown,  Judge. 

Action  by  W.  F.  Taylor  against  the  Rock 
Island  Coal  Mining  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

W.  H.-  Moore,  of  McAlester,  C.  O.  Blake, 
of  El  Reno,  E.  W.  Shartel,  of  Oklahoma 
City,  and  Chas.  H.  Hudson,  of  WUbnrttm, 
for  plaintiff  in  error. 

H.  H.  Sndth,  of  Kansas  City,  Mo.,  and  I.  C. 
Saunders,  of  Shawnee,  for  defendant  in 
error. 

HARRISON,  J.  mis  salt  was  Instituted 
in  the  district  court  of  Latimer  county,  by 
W.  V.  Taylor,  against  the  Rock  Island  Coal 
Mining  Company  for  damages  for  personal 
Injuries  alleged  to  have  been  received  by 
Taylor  while  taking  a  Shower  batb  in  the 
company's  bathroom.  Taylor  was  employed 
by  the  company  and  engaged  in  mining  coal. 

The  company,  pursuant  to  section  1,  c.  125, 
Session  Laws  1913,  had  erected  a  bathhouse 
near  the  entrance  of  the  mine,  in  order  that 
the  miners  after  coming  out  of  the  mines 
might  bathe  and  change  clothes  before  going 
home. 

On  the  date  of  the  alleged  Injuries,  the  de- 
fendant In  error,  Taylor,  In  company  wUb 
four  or  five  colaborers,  at  the  couciusiou  of 
their  day's  work  in  the  mines  went  into  the 
bathhouse  to  wash  and  change  clothes,  and 
while  engaged  in  bathing,  and  while  standh 
ing  in  the  basin  and  under  the  shower, 
wblcb  came  from  above,  Taylor  claims  to 
have  slipped  and  fallen  upon  bis  arm,  break- 
ing it  and  sustaining  permanent  injuries 
therefrom.  For  such  injuries  this  action  was 
brought  and  Judgment  obtained  for  the  sum 
of  $7,500,  and  the  coal  mining  company 
appeals  to  this  court  upon  three  principal 
propositions,  to  wit: 

(1)  That  no  primary  negligence  was  shown. 

(2)  That  the  verdict  is  excessive. 

(3)  That  the  verdict  is  contrary  to  law. 
In  determining  whether  there  was  primary 

negligence,  we  must  look  to  the  statutes  t» 
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ascertain  what  duty  was  required  of  the 
coal  company  toward  its  employes. 

Section  1,  c.  125,  Session  Laws  1913,  pro- 
vides: 

"It  sliaU  be  the  duty  of  every  person,  corpora- 
tion or  company,  and  of  bis  or  its  agents,  officers, 
representatives  or  otber  persons  or  person  in 
charge,  owning  and  operating  or  operating  as 
lessee  any  coal  mine  within  the  state  of  Okla- 
homa, wherein  ten  or  more  miners  are  employed 
in  digging  coal,  to  provide  within  six  months 
after  the  approval  of  this  act,  a  snitable  build- 
ing of  sufficient  size  to  accommodate  all  the  men 
employed  in  said  mine,  which  shall  be  conven- 
ient to  the  principal  entrance  of  such  mine, 
equipped  with  individual  lockers,  proper  light, 
heat,  hot  and  cold  water,  and  shower  baths,  and 
to  maintain  the  same  in  good  and  sanitary  con- 
dition and  order,  for  the  use  of  persons  employ- 
ed in  such  mine  as  a  place  for  washing  and 
bathing  themselves,  and  changing  clothing  when 
going  to  and  returning  from  the  mine.  The 
baths  and  lookers  for  the  negroes  shall  be  sepa- 
rate from  the  white  race,  but  may  be  in  the 
same  building.  The  said  employes  shall  furnish 
their  own  towels,  soap  and  lock  for  lo/'kers  and 
shall  exercise  control  over  and  be  responsible 
tor  all  property  by  them  left  therein." 

In  determining  the  question  of  liability  un- 
der the  above  statute,  and  the  facta  and  cir- 
cumstances In  this  particular  case,  two  ele- 1 
ments  enter  into  the  consideration  which  do  i 
not  enter  in  ordinary  actions  for  negligence:  I 

First  That  the  duty  of  the  master  Is  pre- 
scribed by  statute. 

Second.  That  the  employfe  in  availing 
themselves  of  the  benefit  of  this  bathroom 
were  not  acting  under  the  orders  nor  direc- 
tions of  the  master,  but  were  acting  wholly 
upon  their  own  accord  and  upon  ttaelr  own 
Judgment  as  It  pleased  them  to  do. 

[1]  It  does  not  appear  from  the  records 
just  what  the  size  of  the  bathhouse  was,  that 
Is  the  interior  of  the  entire  bathroom;  but 
It  appears  that  the  entire  floor  of  the  bath- 
room was  laid  with  concrete,  and  that  in  the 
center  of  the  bathroom  there  was  a  basin 
about  six  feet  square,  gradually  sloping 
toward  the  center,  and  being  about  six  in- 
ches lower  In  the  center  than  at  the  outer 
edge.  In  the  center  of  this  basin  there  was  a 
drainpipe  for  the  purpose  of  draining  the 
basin,  the  contrivance  for  letting  on  the 
shower  being  immediately  over  the  center  of 
the  basin.  This  is  substantially  the  descrip- 
tion given  by  the  witnesses  for  the  plaintiO. 

It  most  be  observed  that  the  statutes  say 


nothing  about  the  safety  of  ancb  a  bathroom, 
but  simply  provides  that  It  shall  be  "a  suit- 
able building  of  sufllcient  size  to  accommo- 
date all  the  men  employed  in  said  mine, 
which  shall  be  convenient  to  the  principal 
entrance  of  such  mine,  equipped  with  indi- 
vidual lockers,  proper  light,  heat,  hot  and 
cold  water,  and  shower  baths,  and  to  main- 
tain the  same  in  good  and  sanitary  condition 
and  order." 

Hence  when  the  company  had  erected  a 
house  of  suflicient  size,  and  provided  it  wltli 
proper  lights,  heat,  lockers,  and  shower  bath, 
as  required  by  statute,  and  bad  maintained 
same  in  good  and  sanitary  condition  and 
order  It  had  discharged  its  duty  under  the 
law,  provided  such  basin  was  so  constructed 
as  to  be  reasonably  safe  to  an  ordinarily  pru- 
dent person,  and  free  from  the  appearances 
of  danger  to  an  ordinarily  prudent  person 
using  such  basin,  and  provided,  further,  that 
its  construction  was  not  materially  different 
from  the  ordinary  manner  of  constructing 
such  basins,  and  not  more  dangerous  than 
basins  constructed  in  the  usual  manner. 

[2]  This  being  true,  then  the  question  of 
actionable  negligence  must  rest  upon  the 
margin  of  difference  between  a  basin  of  Just 
exactly  enough  slope  to  make  it  sanitary,  by 
draining  off  the  water  and  soap,  and  the 
slope  which  it  had,  and  the  question  as  to 
whether  it  was  more  dangerous  than  the  us- 
ual character  of  such  basin,  if  constructed 
different  from  the  usual  method. 

There  was  no  testimony  that  this  basin 
was  essentially  different  in  construction  to 
the  ordinary  manner  of  constructing  such 
basins,  nor  that  it  was  more  dangerous  than 
the  ordinary  basin,  If  different  from  the  or- 
dinary character  of  basin,  nor  was  there  any 
testimony  that  it  was  any  steeper  than  was 
required  by  statute  to  make  it  sanitary. 

These  being  the  essential  questions  upon 
which  primary  negligence  In  this  action  must 
be  founded,  and  there  being  no  testimony  up- 
on such  questions,  nor  any  testimony  that  the 
defendants  had  failed  to  comply  with  the 
statutes  in  the  construction  of  such  basin,  we 
are  compelled  to  bold  that  no  primary  neg- 
ligence is  shown. 

Judgment  therefore  is  reversed,  and  cause 
remanded. 

OWErJ,  C.  J.,  and  KANB  and  JOHNSON, 
JJ.,  coitc-ur. 
RAINET,  J.,   concurs  in   the  conclusion. 
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MURPHY  ▼.  ESTLE  et  al.    (No.  8605.) 
(Supreme  Court  of  Oklahoma.    Jnne  17,  1810.) 

(SpUabu*  by  the  Court) 

L  Bnxa  ard  Notks  €=3341  —  Bona  Fide 
HOLDKB — Knowixdok  ot  Stogxholdeb. 
Where  the  trial  court  gives  the  following 
iaatmction  to  the  jury:  "You  are  further  in- 
ttructed  that  if  you  should  find  from  the  evi- 
dence that  the  plaintiff  Murphy  was  a  stock- 
bolder  in  the  Indepeadent  Harvester  Company 
at  the  time  he  purchased  the  original  note,  of 
whidi  the  one  now  in  suit  was  a  renewal,  that 
then  he,  as  a  stockholder  in  said  company,  is 
chargeable  with  notice  of  the  condition  of  the 
said  company  and  of  the  manner  in  which  its 
business  was  conducted,  including  the  sale  of 
the  stock  in  question  to  the  defendants" — it  is 
hM  error  for  the  reason  that  the  stockholder 
is  not  diargeable  with  such  notice. 

2.  COmiEBCIAI,    PafEB— QUALIFIXD    Indobsk- 

MEHT—FoBM— Effect. 
A  qualified  indorsement  constitutes  <he  in- 
doraer  a  mere  assignor  of  the  title  to  the  in- 
strnment.  It  may  be  made  by  adding  to  the 
indoraei's  signature  the  words  "without  re- 
eoorse,"  or  any  words  of  similar  import.  Such 
an  indorsement  does  not  impair  the  negotiable 
ebaracter  of  the  instrument 

(AddUioiuU  ByOahuM  by  Editorial  Staff.) 

3.  EviDENCK   «=»5fl8(l)— Pbipordbbakck    of 

E<TIDENCB— iNBTXUOnON. 

An  instruction  that  the  preponderance  of 
the  evidence  means  that  kind  and  quality  of 
evidence  which  is  more  satisfactory,  satisfying, 
and  convincing  to  the  minds  of  the  jurors,  was 
not  erroneous. 

4.  Bnxa  AND  Notes   «=>363— Pttbobaseb  in 
Good  Faith  Befoxk  Matdbitt— Riqhts— 

SXATOTB. 

In  view  of  Rev.  Laws  1910,  {§  4088,  4102, 
the  owner  of  a  negotiable  note,  who  obtains 
it  before  maturity  for  a  valuable  consideration 
without  knowledge  of  any  defect  of  title  and  in 
good  faith,  holds  it  by  title  valid  against  all 
the  world. 

Error  from  Oonnty  Court,  Woodward 
Connty;    Clyde  H.  Wyand,  Judge. 

Action  by  J.  H.  Murphy  against  F.  J.  Estle 
and  another.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

S.  E.  Oalbreath  and  S.  M.  Smith,  both  ot 
Woodward,  for  plaintiff  In  error. 

Swlndall  &  Wybrant,  of  Woodward,  for 
defendants  In  error. 

PITCHFORD,  J.  This  is  an  appeal  from 
the  CDOnty  court  of  Woodward  county,  where- 
in the  plaintiff  in  error  bad  brought  au  ac- 
tion against  the  defendants  in  error,  seeking' 
to  recover  Judgment  upon  a  promissory  note 
executed  by  defendants  to  the  Independent 


p.) 

Ilai-vester  Cbmpany  and  assigned  by  Qie 
latter  to  the  plaintm  before  maturity.  The 
trial  i-esulted  in  Judgment  in  favor  of  the 
defendants.  The  assignments  of  error  are 
varied  and  numerous.  We  have  neither  the 
time,  nor  do  we  deem  it  necessary,  to  pass 
upon  each  and  every  assignment  The  in- 
structions given  by  the  trial  court  to  the 
jury  were  voluminous,  and  it  would  have 
been  extremely  doubtful  if  a  Marshall  or  a 
Story  could  have  given  Instructions  of  the 
number  and  length  of  those  given  by  the  trial 
court  without  committing  some  error  either 
grave  or  technicaL 

[3]  In  the  second  Instruction,  the  Jury  is 
instructed  as  to  the  burden  of  proof.  We 
have  carefully  examined  this  instruction  and 
conclude  that  the  plaintiff  Is  not  prejudiced 
thereby.  In  the  third  instruction,  the  court 
deSnes  the  preponderance  of  evidence  by 
stating  that  by  the  term  "preponderance  of 
evidence"  is  meant  that  kind  and  qualify  of 
evidence  which  is  more  satisfactciry,  sat- 
isfying, and  convincing  to  the  minds  of  the 
Jurors.  Had  all  the  instructions  given  by 
the  court  been  as  succinct  and  clear  as  this 
instruction,  then  probably  the  plaintiff  would 
not  have  had  so  many  causes  for  complaint 
While  we  realize  there  are  many  definitions 
as  to  Just  what  is  meant  by  "preponderance 
of  evidence,"  however,  we  are  mindful  of 
the  fact  that  it  is  almost  as  dlfBcult  to  deflne 
what  is  meant  by  this  term  as  it  is  to  deflne 
"reasonaUe  doubt."  We  fail  to  see  any  er- 
ror In  this  instruction. 

The  same  may  be  said  as  to  instruction 
No.  6. 

[1]  Instruction  No.  Q  is  as  follows: 

"You  are  further  instructed  that  if  you 
should  And  from  the  evidence  that  the  plain- 
tiff Murphy  was  a  stockholder  in  the  Independ- 
ent Harvester  Company  at  the  time  he  pur- 
chased the  original  note,  of  which  the  one  now 
in  suit  was  a  renewal,  that  then  he,  as  a  stock- 
holder in  said  company,  is  chargeable  with 
notice  of  the  condition  of  the  said  company, 
and  of  the  manner  in  which  its  business  was 
conducted,  including  the  sale  of  the  stock  in 
question  to  the  defendants." 

It  appears  from  the  evidence  that  the  In- 
dependent Harvester  Ck>mpany  had  sold 
stock  in  the  company  to  the  defendants,  the 
defendants  executing  their  Joint  note  ttiere- 
for.  The  harvester  company  hypothecated 
this  note,  with  many  others  executed  for 
shares  in  the  company,  to  the  plaintiff  to  se- 
cure a  large  sum  of  money  borrowed  from 
the  plaintiff.  The  evidence  ia  not  at  all 
clear  as  to  whether  or  not  the  plaintiff  was 
a  stockholder;  but,  assuming  that  he  was,' 
we  should  be  compelled  to  hold  this  instruc- 
tion erroneous.  To  charge  the  Jury  that  the 
plaintiff,  merely  by  being  a  stockholder  in 
the  corporation,  would  be  chargeable  with 
notice  of  the  condition  of  the  corporation 
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and  the  manner  In  wbldi  Its  bnsinesa  was 
conducted,  iodadlng  the  sale  of  the  stodc  In 
question  to  the  defendants,  thereby  allowing 
the  defendants  the  same  defense  against  a 
bona  flde  purchaser  as  they  would  have 
against  the  harvester  company,  to  say  the 
least,  would  be  very  inconsistent.  If  this 
knowledge  is  Imputed  to  the  plalntUT  being 
a  stockholder,  why  would  not  the  same  no- 
tice be  Imputed  to  the  defendants  who  were 
stockholders?  Therefore,  under  this  Instruc- 
tion, whatever  knowledge  the  plaintiff  bad 
would  also  be  Imputed  to  the  defendants. 
One  being  merely  a  stockholder  Is  not  re- 
quired to  possess  the  knowledge  stated  in 
Che  Instruction.  The  business  of  a  corpora- 
tion is  not  conducted  by  the  stockholders, 
but  by  the  board  of  directors,  elected,  it  is 
true,  by  the  stockholders.  We  have  been 
unable  to  find  any  decision,  nor  has  counsel 
cited  us  to  any,  holding  that  a  stodiholder 
is  chargeable  with  this  knowledge.  In  Har- 
din V.  Dale,  45  Okl.  695,  146  Pac  717,  L.  B. 
A.  19150,  1099,  it  was  held  that  a  director 
of  an  industrial  corporation  is  chargeable 
with  knowledge  of  everything  It  is  his  duty 
to  know  concerning  commercial  paper  be- 
longing to  the  corporation  wUch  be  under^ 
takes,  as  a  director,  to  sell.  To  the  same 
effect  is  Producers'  National  Bank  y.  Blrod, 
173  Pac.  659,  L.  R.  A.  1918F,  1016.  See,  al- 
so, 21  Am.  &  Eng.  Gyc.  of  Law,  p.  896. 

By  this  instruction,  the  Jury  was  practi- 
cally told  to  return  a  verdict  in  fav6r  of  the 
defendants.  The  instruction  is  clearly  er- 
Doneous. 

[2,4]  Plaintiff  also  complains  of  tnstmc- 
tlon  No.  7,  as  follows: 

"Tlie  court  Instructs  the  jury  that,  where  a 
party  purchases  a  note  which  ia  indorsed  to 
him  'without  recourse,'  he  tabes  the  same  as  a 
mere  assignor,  subject  to  all  of  the  equities  and 
defenses  existing  between  the  original  parties 
to  the  note  which  existed  at  the  time  of  the 
assignment,  or  which  may  arise  afterwards, 
and  of  which  the  maker  did  not  have  notice 
or  knowledge  at  the  time  of  the  assignment" 

Section  4088,  R.  L.  1910,  Is  as  follows: 

"Qualified  indorsement  constitutes  the  in- 
doraer  a  mere  aseignor  of  the  title  to  the  in- 
strument. It  may  be  made  by  adding  to  the 
Indorser's  signature  the  words  'without  re- 
course,' or  any  words  of  similar  import.  Such 
an  indorsement  does  not  impair  the  negotiable 
character  of  the  instrument" 

Section  4102.  Id.: 

"A  holder  in  due  course  is  a  holder  who  has 
taken  the  instrument  under  the  following  con- 
ditions: First  That  it  is  complete  and  regu- 
lar upon  its  face.  Second.  That  be  became  the 
holder  of  it  before  it  was  overdue,  and  with- 
out notice  that  It  had  been  previously  dishon- 
ored, if  such  was  the  fact  Third.  That  he 
took  it  In  good  faith  and  for  value.  Fourth. 
That  at  the  time  it  was  negotiated  to  him  he 
had  no  notice  of  any  infirmity  in  the  instru- 


ment or  defect  in  the  title  of  the  person  nego- 
tiating it" 

We  have  gone  over  the  evidence  la  the 
case  and  fall  to  discover  any  evidence  that 
would  have  Justified  a  judgment  in  favor  of 
the  defendants  even  had  the  action  been 
brought  by  the  Independent  Harvester  Com* 
pany.  There  is  an  entire  absence  of  any  evi- 
dence establishing  fraud  in  the  dealings 
with  the  harvester  company  and  the  de- 
fendants. It  would  appear  that  the  object 
and  purposes  in  the  minds  of  all  the  parties 
at  the  time  of  the  execution  of  the  original 
note  herein  were  in  good  faith.  The  mat- 
ters set  up  by  the  defendants  as  a  defense 
could  not  prevail  against  the  original  payee. 
There  is  nothing  to  indicate  that  any  fraud 
or  misrepresentation  was  used  at  the  time. 
It  might  be,  and  no  doubt  was  true,  that  the 
enterprise  did  not  realize  the  expectutlous 
of  the  promoters.  This  probably  is  true  In 
the  great  majority  of  enterprises  launched 
by  Individuals;  but  evidence  to  substantiate 
fraud  Is  lacklug.  There  is  nothing  to  In- 
dicate that  the  plaintiff  did  not  take  the 
note  from  the  harvester  company  against 
the  defendants  In  absolute  good  faith.  It 
was  taken  before  due  and  for  a  valuable 
consideration. 

In  the  case  of  First  State  Bank  of  Okla- 
homa City  V.  Tobln,  SO  Okl.  96,  134  Pac 
395,  iiv.  Commissioner  Sharp  said: 

"The  owner  of  a  negotiable  promissory  note, 
who  obtains  it  before  maturity  for  a  valuable 
consideration,  without  knowledge  of  any  de- 
fect of  title,  and  in  good  faith,  holds  it  by  a 
title  valid  against  all  the  world." 

In  Farmers'  Bank  of  Roff  v.  Nichols,  25 
Okl.  547,  106  Pac.  834,  138  Am.  St  Rep. 
931,  21  Ann.  Cas.  1160,  Mr.  Justioe  Hayes 

said: 

"A  negotiable  promissory  note  was  executed 
in  payment  of  the  premium  on  some  life  in- 
surance policiea  At  the  time  of  the  delivery 
of  the  note  to  payee,  who  was  agent  for  the 
insurance  company,  the  payee  executed  a  writ- 
ten agreement  that,  if  the  maker  of  the  note 
within  a  stipulated  time  investigated  the  com- 
pany and  found  it  not  satisfactory  or  as  repre- 
sented, the  note  or  the  amount  thereof  in  cash 
would  be  refunded  to  the  maker  by  the  payee. 
Held,  that  the  contemporaneous  agreement  did 
not  constitute  the  delivery  of  the  note  a  con- 
ditional delivery  or  deny  to  the  payee  the  right 
to  transfer  the  same,  and  that  one  who  pur- 
chased the  note  in  due  course  of  business,  be- 
fore maturity,  for  a  valuable  consideration, 
could  recover  in  an  action  thereon,  althouRh 
at  the  time  of  the  transfer  he  had  notice  of  tiio 
contemporaneous  agreement" 

To  the  same  effect,  see  Conqueror  Trust 
Go.  V.  Simmon,  162  Pac.  1098;  Showalter 
v.  Webb,  42  OkL  297,  141  Pac  439. 

Were  we  to  let  the  Judgment  in  this  case 
stand  under  the  proof  adduced  at  the  trial, 
then  we  would.  In  effect,  say  of  all  law. 
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80  tax  as  the  same  concerned  negotiable 
paper,  that  It  might  as  well  be  swept  aside. 
Evidently  after  It  was  discovered  that  the 
enterprise  inangurated  by  the  Independent 
Harvester  Company  had  failed  to  realize  the 
promises  of  Its  promoters,  the  stockholders, 
ss  would  be  natural,  became  dissatisfied,  and, 
whether  fleeced  or  not,  no  doubt  conceived 
themselves  to  be,  and  then  sought  to  repu- 
diate the  obligations  they  had  executed  for 
stock  In  the  company.  We  gather  from  the 
evldeuce  that  the  harvester  company  erected 
a  very  expensive  plant  There  is  nothing  to 
show  that  any  of  the  promoters  were  actu- 
ated by  bad  faith.  Under  the  proof  in  the 
case,  it  was  really  the  duty  of  the  trial 
court,  upon  the  conclusion  of  the  evidence, 
to  Instruct  a  verdict  in  favor  of  the  plaln- 
tur.  Under  all  the  authorities  that  we  have 
been  able  to  examine,  the  defense  In  this 
action  completely  failed  to  measure  up  to 
the  requirements  of  the  law.  Westlake  v. 
Cooper,  1-71  Pac.  858,  L.  R.  A.  1918D,  522; 
Gedar  Baplds  Nat  Bank  v.  Bashara,  S9  Okl. 


cates  of  stock,  to  the  purchaser  of  shaiss  ot  it* 
stock  at  attachment  sale. 

(Additional  Synal>u$  bg  Sditorial  Staff.) 
4.  Attachment  «=956— Peopebtt  Sobjkct— 

CZBTIFICATES   Of   STOCK— "GOODS  AMD    EF- 

ntcTS." 
While  certificates  of  stock  may,  to  some  ex- 
tent be  rejrarded  as  property,  they  are  distinct 
from  the  holder's  interest  in  the  capital  stock 
of  the  corporation,  and  are  not  "goods  and 
effects"  within  the  meaning  of  Bev.  Laws  1910, 
i  4816,  relating  to  attachment 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Effects.] 

Errw  from  District  Court  Muskogee 
County ;  B.  P.  De  Graftenried,  Judge. 

Action  by  O.  E:.  Harris  against  the  Mld- 
Contlnent  Life  Insurance  Company  and  H. 
C.  King  and  B.  W.  Reece,  its  president  and 
secretary.  Judgment  for  defendants,  and 
plalutltr  brings  error.    A£Brmed. 

Geo.  T.  Webster,  of  Miami,  for  plaintiff  in 


Blakeney  &  Maxey.  of  Tulsa,  for  defend- 
ants In  error. 


482,  135  Pac.  1061;   Citizens'  Savings  Bank  *'^'-, 
T.  L4kndis,  87  Okl.  630,  132  Pac.  1101;    Se- 
curity Trust   &   Savings   Bank    of  Charles 
City,  Iowa,  ▼.  Oldchmann,  60  OkL  441,  160  { 

Paa  908,  Lk  B  A  1916F  1203.  '     KANE,  J.    This  was  an  action  commoic- 

It  Is  not  necessary  to'notlce  the  oth«r  as- 1  ed  by  the  plaintiff  in  error,  plaintiff  below, 

■ignments  of  error,  as  we  do  not  believe  the !  a8«ta»t  the  defendants  In  error,  defendants 

snbstantial  rights  of  the  plaintiff  were,  or   ^elow,  for  the  purpose  of  recovering  damages 


oonld  have  been,  affected  thereby. 

The  Judgment  of  the  trial  court  Is  reversed, 
md  the  cause  remanded. 

OWEN,  0.  J.,  and  HIGOINS,  SHARP,  and 
McNEILiU  JJ.,  ooncar. 


CTC  Okl.  lOE) 

HABBIS  T.  MIIMX>NTINENT  U.VB  INS. 
CO.  et  aL    (No.  7894.) 

(Sapreme  Court  of  Oklahoma.    June  24,  1919.) 

(8yUabu$  &y  the  Court.) 

1.  Attachment  4=956  —  Propebtt  Subject— 
CoBPOBATE  Stock. 
The  laws  of  this  state  provide  for  the  taking 
and  sale  of  shares  of  corporate  stock  by  pro- 
ceedings in  attachment 

SL  Attachment  €=>73  —  EIxecution  9=>29  — 
Srrus  OF  Shakes  of  Cobpobate  Stock. 
For  purposes  of  execution  or  attachment 
the  ritus  of  shares  of  stock  is  within  the  state 
where  the  corporation  resides,  and  they  may 
lawfully  be  levied  on  in  snch  state,  though  owned 
by  a  nonresident 

B.  Tboveb  and  CoNVBBstoN  €=>2— Biobt  of 
AcnoH— Refcsaii  to  Issue  Cebtificates  or 
Stock. 

Conversion  will  not  lie  against  a  corporation 
and  its  officers  for  their  refusal  to  issne  certifi- 


for  the  refusal  of  the  corporation  to  issue 
certificates  of  stock  to  the  plaintiff  for  cer- 
tain shares  of  its  stodt  purchased  by  him  at 
Judicial  sale  held  pursuant  to  an  order  issu- 
ed in  an  attachment  proceeding.  Hereafter, 
for  convenience,  the  parties  will  be  designated 
"plaintiff"  and  "defendants,"  respective- 
ly, as  they  appeared  in  the  trial  court  Upon 
tJie  trial  court  sustaining  a  demurrer  to  the 
petition  of  the  plaintiff,  he  elected  to  stand 
thereon,  and  no.w  prosecutes  this  proceeding 
In  error  for  the  purpose  of  reviewing  the  ac- 
tion of  the  trial  court  The  petition  alleged. 
In  substance,  that  one  W.  W.  Beasley,  a  res- 
ident of  the  state  of  Tennessee,  was  shown 
by  the  books  of  the  Mid-Continent  Life  In- 
surance Company  to  be  the  owner  of  certain 
shares  of  its  capital  stock,  certificates  of 
stock  therefor  having  been  Issued  to  him 
which  were  in  his  possession  In  the  state  of 
Tennessee;  that  the  plaintiff  in  the  present 
action  sued  Beasley  for  the  recovery  of 
money,  securing  service  on  him  by  publica- 
tion, and  at  the  same  time  sued  out  a  writ  ot 
attachment  under  which  the  sheriff  attached 
the  shares  of  stock  belonging  to  Beasley  by 
going  to  the  office  of  the  corporation  and 
taking  from  the  Btubs  of  the  stock  books  the 
data  relating  to  such  certificates  and  leaving 
a  notice  with  the  corporate  officers  that  he 
attached  the  defendant's  stock  in  that  cor- 
poration. The  plaintiff  also  filed  an  affidavit 
in  ^mlshment,  the  validity  of  which  it  will 
not  be  necessary  to  consider.    The  defendant 
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'  falling  to  appear  or  plead  In  the  action,  jndg- 
ment  was  entered  against  him,  sustaining  the 
attachment  and  garnishment  and  ordering 
the  sheriff  to  sell  the  shares  of  stock  under 
said  attachment;  that  thereupon,  in  obe- 
dience to  this  order,  the  sheriff  sold  said  stock 
by  taking  the  stock  book  of  the  company,  at 
tlie  company's  office,  and  offering  the  stock 
for  sale  from  the  stubs  thereof;  that  at  the 
said  sale  the  plaintiff  purchased  said  shares 
of  stock,  and  the  sheriff  made  a  return,  show- 
ing that  he  bad  sold  the  stock  In  the  manner 
as  before  stated.  Thereafter  the  court  con- 
firmed the  sale.  Thereupon  the  purcliasers 
of  said  stock  demanded  of  the  corporation 
«nd  ita  officers  that  they  issue  to  him  new 
certificates  of  stock,  which  they  refused  to 
do,  whereupon  the  purchaser  commenced  this 
action  against  the  corporation  for  damages 
for  the  conversion  of  the  stock. 

The  questions  presented  for  consideration 
may  be  briefly  summarized  as  follows: 

(1)  Are  shares  of  stock  In  a  corporation 
subject  to  attachment  under  the  laws  of  thla 
state? 

(2)  Is  an  action  to  recover  the  value  of  the 
stock  the  proper  remedy  for  the  refusal  of 
the  defendants  to  issue  the  stock  to  the 
plaintiff? 

[1]  The  first  question  must  be  answered  In 
the  affirmative.  Section  4815,  Rev.  Laws 
1910,  provides  that  the  order  of  attachment 
shall  require  the  sheriff  to  attach  the  lands, 
tenements,  goods,  chattels,  stocks,  rights, 
credits,  money,  and  effects  of  the  defendant 
In  his  county,  not  exempt  by  law  from  being 
applied  to  the  phjrment  of  the  plaintiffs 
claim.  Section  1237,  Rev.  Laws  1910,  pro- 
vides that — 

"Whenever  the  capital  stock  of  any  corpora- 
tion is  divided  into  shares,  and  certificates  there- 
for arc  ismiod,  sacb  shares  of  stock  are  person- 
al property." 

It  seems  to  us  that  when  we  consider  how 
completely  the  descriptive  words  of  the  stat- 
ute cover  all  other  species  of  property  the 
word  "stocks"  must  be  held  to  mean  corporate 
stocks,  If  It  is  given  any  meaning  at  all. 
There  is  no  good  reason  why  this  class  of 
personal  property  should  not  be  made  subject 
to  the  payment  of  the  debts  of  the  owner 
thereof.  Most  of  the  states  of  the  Union  pro- 
vide for  the  seizure  of  this  species  of  pro|)erty 
by  execution  or  by  nttaehniont.  and  our  state 
forms  no  exception  to  the  rule.  The  section 
of  the  statute  we  have  Just  cited,  as  we  have 
seen,  requires  the  sheriff  to  attach  the 
"stocks"  of  the  defendant,  and  section  4819, 
Rev.  Laws  1910,  contains  specific  directions 
as  to  bow  this  shall  be  done.  It  provides 
that: 

"llie  order  of  attachment  shall  be  executed  by 
the  sheriff,  without  delay.  He  shall  go  to  the 
place  where  the  defendant's  property  mcy  be 
found,  and  declare  that,  by  virtue  of  said  order, 
he  attaches  said   property  at  the  suit  of  the 


plaintiff;  and  the  officer,  with  two  householders, 
who  shall  be  first  sworn  or  affirmed  by  the  offi- 
cer, shall  make  a  true  inventory  and  appraise- 
ment of  all  the  property  attached,  which  shall 
be  signed  by  the  officer  and  householders,  and 
returned  with  the  order." 

This  seems  to  be  all  that  Is  required  to 
complete  the  attachment  of  Intangible  per- 
sonal property  of  the  kind  now  under  con- 
sideration, which  cannot  be 'taken  Into  cus- 
tody by  the  sheriff. 

Section  4820  provides  as  follows: 

"When  the  property  attached  is  real  property, 
the  officer  shall  leave  with  the  occupant  thereof, 
or,  if  there  be  no  occupant,  in  a  conspicuous 
place  thereon,  a  copy  of  the  order.  Where  it  is 
personal  property,  and  he  can  get  possession,  be 
shall  take  the  same  into  bis  custody  and  hold  It 
subject  to  the  order  of  the  court." 

[2]  This  last  section  it  seems  to  us  comple- 
,ment8  the  other  twa  The  first  section  pre- 
scribes what  classes  of  property  are  subject 
to  attachment,  and  spedfically  mentloos 
"stocks";  the  second  prescribes  the  manner 
In  .which  the  order  of  attachment  shall  be 
executed  by  the  sheriff;  and  the  third  pro- 
vides that,  where  It  is  tangible  personal  prop- 
erty, that  Is,  personal  property  of  which  the 
sheriff  can  get  possession,  it  shall  be  taken 
into  his  custody.  Stocks  being  Intangible 
personal  property  which  cannot  be  taken 
Into  custody  by  the  sheriff,  the  attachment 
of  this  class  of  property  is  complete  wbea 
section  4819,  supra,  is  complied  with.  It 
seems  to  be  well  settled  that,  for  purposes 
of  execution  or  attachment,  the  sltns  of 
shares  of  stock  Is  within  the  state  where  the 
corporation  resides,  and  ttaut  they  may  law- 
fully be  levied  on  In  such  state,  though  own- 
ed by  a  nonresident.  Wait  v.  Kern  River 
Mining  &  Dev.  Co.,  157  Cal.  16,  106  Pac.  98. 
As  was  stated  In  National  Bank  v.  Railway 
Co.,  21  Ohio  St  221,  If  the  corporation  were 
a  domestic  one,  It  Is  clear  that  the  absence 
of  the  certificates  from  the  state  would  cut 
no  figure.  Under  these  authorities  It  would 
follow  In  the  case  at  bar  that,  while  the 
certificates  of  stock  were  In  the  possession  of 
Mr.  Reasley  in  Tennessee,  tlie  Intangible 
shares  of  stock  were  in  ttals  state,  and,  un- 
like other  species  of  personal  property,  were 
incapable  of  being  removed  therefrom. . 
Wherever  such  stock  constitutes  the  sub- 
ject-matter of  the  action  we  see  no  reason 
why  it  should  not  be  held  to  be  in  the  state 
wliere  the  corporation  resides.  If  such  stock 
cannot  be  reached  by  the  courts  of  the  state 
and  dealt  with  as  right  and  Justice  may  de- 
mand, it  would  be  interesting  to  Inquire  how 
stock  can  be  attached  and  be  subjected  to 
the  payment  of  the  debts  of  the  owner.  We 
think  our  statutes,  in  harmony  with  the 
laws  of  many  other  states,  furnish  a  simple 
and  effective  answer  to  this  question. 

[3,4]  We  are  unable,  however,  to  agree 
with  counsel  for  the  plaintiff  that  an  action 
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against  the  oorporatlon  and  Its  officers  for  the 
recovery  of  the  value  of  the  shares  of  stock 
Is  the  proper  remedy  for  the  refusal  of  the 
officers  of  the  corporation  to  Issue  the  stock 
to  the  plahitlff.  In  support  of  this  contention 
counsel  Invoked  the  rule  that — 

"Any  act  of  dominion  wrongfully  exercised 
OTer  another's  property  in  denial  of  his  right 
or  inconsistent  with  it  may  be  treated  aa  a  con- 
version. And  this  Is  as  true  of  shares  of  stock 
aa  it  is  of  any  other  property."    10  Oyc.  609. 

We  are  unable  to  perceive  the  application 
at  this  rule  to  the  facts  disclosed  by  the 
record  before  us.  What  act  of  dominion  has 
the  defendant  corporation  or  Its  officers 
wrongfully  exercised  over  the  plaintUTs 
property  in  denial  of  his  rights?  It  is  mere- 
ly charged  that  they  refused  to  make  a  trans- 
fer of  the  certiflcates  ot  stock  upon  the  books 
of  the  corporation  without  pointing  out  any 
by-law  of  the  company  or  law  of  the  state 
which  imposes  this  duty  upon  the  corpo- 
ration. While  these  certificates  are  in  them- 
selves valuable  for  some  purposes,  and  to 
some  extent  may  properly  be  regarded  as 
property,  yet  they  are  distinct  from  the  hold- 
er's interest  in  the  capital  stock  of  the 
corporation,  and  are  not  goods  and  effects 
within  the  meaning  of  the  statute  relating 
to  attachments.  They  are  no  more  subject 
to  an  attachment  or  trustee  process  than  a 
promissory  note.  The  debt  is  subject  to  at- 
tadiment,  but  the  note  itself,  which  is  simply 
evidence  of  the  debt,  is  not.  So  it  is  with 
stock.  They  may  be  attached,  but  the  cer- 
tificates cannot  l>e.  Wlnslow  v.  Fletcher,  53 
Conn.  390,  4  AU.  250,  55  Am.  Bep.  122.  We 
And  the  precise  question  now  under  consider- 
ation satisfactorily  discussed  and  decided  in 
National  Bank  v.  Railway  Co.,  21  Ohio  St. 
221.  In  that  case  the  plaintiff  was  the 
equitable  owner  of  40  shares  of  the  capital 
stodc  of  the  defendant,  a  railroad  corpo- 
ration. Certiflcates  for  tUs  stock  were  out- 
standing in  the  name  and  possession  of  an- 
other party  claiming  title.  The  defendant 
refused  to  acknowledge  the  plaintiff  as  a 
member  or  stockholder.  The  action  was  for 
the  value  of  the  stock  and  Judgment  was 
rendered  in  favor  of  the  plaintiff.  The  Su- 
preme Court  In  reversing  the  Judgment  said : 

"Now,  can  it  be  that,  because  the  defendant 
Tcfnsed  to  assume  the  peril  of  deciding  between 
the  contending  claimants,  by  issuing  other  cer- 
tificates for  the  same  stock  to  the  plaintiff  upon 
demand,  it  thereby  became  a  wrongdoer  and 


converted  the  plaintiff's  stock  to  its  own  nae, 
and  rendered  itself  liable  to  respond  in  the  full 
value  of  the  stock  to  the  claimant  who  could 
establish  his  right  in  a  court  of  law?  The  mere 
statement  of  the  proposition  refutes  it.  It  may 
be  that  the  case,  as  here  stated  for  the  plaintiff, 
shows  a  good  cause  of  action,  but  the  relief 
obtained  has  no  correspondence  with  the  injury- 
sustained.  It  does  not  appear  that  the  plaintiff 
has  been  deprived  of  any  right  or  privilege  be- 
longing to  it  as  a  stockholder,  but  simply  that 
the  defendant  has  refused  to  acknowledge  it  to 
be  a  stockholder,  and  to  furnish  it  with  evidence 
of  membership.  The  remedy  for  this  wrong  lies 
in  another  direction." 

We  have  examined  the  follo.wing  author- 
ities cited  by  counsel  for  plaintiff  in  support 
of  their  contention  that  an  action  to  recover 
the  value  of' the  stock  is  the  proper  remedy, 
and  do  not  find  them  In  point.  Kimball  v. 
Union  Water  Co.,  44  Cal.  173,  13  Am.  Bep. 
157 ;  Herrick  v.  Humphrey  Hardware  Co.,  78 
Neb.  800,  103  N.  W.  6S5,  119  Am.  St.  Rep. 
917,  11  Ann.  C&s.  201.  Some  of  the  author- 
ities  cited   support   the   proposition   that — 

"When  under  its  own  by-laws,  or  under  a 
statute,  it  is  necessary  that  the  transfer  of  the 
stock  be  made  on  its  books,  and  the  corporation 
wrongfully  refused  to  make  and  transfer,  such 
refusal  is  a  conversion  of  the  stock."  Herrick 
V.  Humphrey  Hardware  Co.,  supra. 

Assuming  that  this  states  a  correct  prin- 
ciple ot  law,  still  we  cannot  agree  with 
counsel,  as  we  ate  unable  to  find  anything 
In  the  by-laws  of  the  defendant  corporation, 
or  In  the  statutes  of  the  state,  which  require 
the  transfer  of  stock  sold  under  attachment 
to  be  entered  upon  the  books  of  the  corpo- 
ration. While  the  purchaser  of  the  stock,  in 
these  circumstances,  becomes  the  owner  of 
the  shares,  and  entitled  to  all  the  rights  and 
privileges  of  a  stockholder.  It  seems  be  must 
rely  upon  the  same  evidence  of  title  as  the 
purchaser  at  attachment  sale  <^  any  other 
class  of  personal  property. 

Being  unable  to  find  any  obligation  im- 
posed upon  the  corporation  by  either  its  by- 
laws or  the  laws  of  the  state,  to  transfer 
shares  of  corporate  stock  purchased  under 
attachment,  we  think  the  trial  court  was 
right  In  sustaining  the  demurrer  to  the  pe- 
tition. 

For  the  reasons  stated,  the  Judgmoit  of 
the  court  below  Is  affirmed. 

OWEN,  C.  J.,  and  RAIN«)Y,  HARBISON, 
and  JOHNSON,  JJ.,  concur. 
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CM  Okl.  Cr.  6S1) 
AppUcatlon  of  HEFFNEIt     (No.  A-3584.) 

(CMmhial  Court  of  Appeals  of  Oklahoma.   July 
12,  1919.) 

(Syttaiut  by  Bditunal  Biaff.) 

Pbohibition  e=33(l)  —  VALiDirr  of  Obdi- 
NANcs— Denial  of  Writ — Other  Remkdt. 
Prohibition  to  prevent  count;  court  of 
Novata  county  from  entertaining  Jurisdiction 
of  petitioner'*  appeal  from  judgment  of  mu- 
nicipal court  of  city  of  Nowata,  wherein  he 
was  fined  $50  and  coats  for  violating  an  ordi- 
nance against  Sunday  operation  of  moving  pic- 
ture theater,  and  to  prohibit  enforcement  of 
fine  because  ordinance  was  illegal  and  the  trial 
Court  bad  no  jurisdiction,  would  be  denied,  as 
petitioner  should  have  refused  to  pay  fine  and, 
if  committed,  applied  for  writ  of  habeas  corpus. 

AppUcatlon  by  Roy  B.  Beftner  for  writ  of 
prohlbltioo  to  tbe  county  court  of  Nowata 
County.    Writ  denied. 

Bert  Van  Leuren,  of  CoflCeyTllle.  Kan.,  for 
petitioner. 

PER  CURIAM.  AK>Ilcatlon  of  Roy  B. 
Heffner  for  writ  of  prohibition  to  prevent  the 
county  court  of  Nowata  county  from  enter- 
taining jurisdiction  of  an  appeal  taken  by 
petitioner  from  a  judgment  of  the  municipal 
court  of  tbe  city  of  Nowata,  wherein  the  i>e- 
titlouer  was  fined  $50  and  costs,  for  a  viola- 
tion of  Ordinance  Na  238  of  said  city,  which 
is  an  ordinance  prohibiting,  among  other 
things,  the  operation  of  moWng  picture  thea- 
ters on  Sunday,  and  to  prohibit  said  munici- 
pal court  from  enforcing  the  payment  of  said 
fine. 

It  is  alleged  that  for  various  reasons,  spe- 
cifically stated,  said  ordinance  Is  illegal  and 
void,  that  the  judgment  of  said  municipal 
court  is  a  nnility,  and  said  court  had  no  juris- 
diction to  try  petitioner,  and  that  said  coun- 
ty court  has  no  jurisdiction  In  said  cause. 

We  are  inclined  to  think  that,  to  test  the 
validity  of  said  ordinance,  petitioner  should 
have  refused  to  pay  the  fine  assessed  against 
him,  and,  if  committed  for  refusing  to. pay 
the  same,  he  could  then  apply  for  writ  of 
habeas  corpus.  Having  elected  to  take  an 
appeal  from  the  judgment  of  said  municipal 
court,  we  are  of  tbe  opinion  that  he  Is  not 
entitled  to  the  relief  prayed  for.  It  is  there- 
fore ordered  and  adjudged  that  the  appllca* 
tion  for  writ  of  prohibition  be  denied. 


(107  Wash.  S66) 
SIMPSON  V.  BROWN  et  aL     (No.  15346.) 

(Supreme  CJourt  of  Washington.     May  81, 
1919.) 

1.  Mabtkb  ard  Sebvant  9=>236(4)— InjUBna 
TO  SxBVAHT— Obvious  Danoebs. 
An  experienced  farm  hand,   injured  in  at- 
tempting to  drive  a  horse  and  wagon  under  on 


elevated  sewer  pipe,  where  there  Is  not  snfBcient 
space  to  drive  in  safety,  cannot  recover  because 
of  his  failure  to  nse  ordinary  ear*  to  protect 
himself  from  an  apparent  danger. 

2.  Tbiai,  41=968(3)— Review— ABtrsK  of  Drs- 

CBETION— DENTma  MoTION  FOB  RXOFBNIKO 

Case. 
In  servant's  suit  for  injuries  received  while 
driving  under  elevated  sewer  pipe,  the  court 
did  not  abuse  its  discretion  in  denying,  after 
arguments  on  the  motion  to  dismiss  the  case 
had  been  concluded,  plaintiff's  motion  to  reopen 
the  case  and  to  continue  the  hearing,  so  as  to 
Introduce  testimony  as  to  the  height  of  tbe  pipe 
above  ground. 

Department  1. 

Appeal  from  Superior  Court,  fmrarston 
County :  John  M.  Wilson,  Judge. 

Suit  by  Charles  Simpson  against  A.  Ii. 
Brown  and  others.  From  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Hartman  &  Hartman,  of  Seattle,  toe 
appellant. 

Peters  &  Powell,  of  Seattle,  for  respond- 
ents. 

MITCHELL,  J.  This  is  a  anit  for  damages 
on  account  of  personal  injuries  sufTered  by 
plaintiff  while  in  the  employment  of  defend- 
ants.  The  case  was  heard  by  the  court  with- 
out a  jury,  and  at  the  close  of  plaintifrs  case 
the  court  granted  defendants'  motion  for 
judgment,  from  which  judgment  this  appeal 
Is  prosecuted. 

There  are  two  assignments  of  error:  (1) 
In  rendering  Judgment  in  favor  of  de- 
fendants; and  (2)  in  denying  plaintilTs  mo- 
tion to  reopen  tbe  case  and  to  continue  tlie 
hearing  for  the  purpose  of  submitting  fur- 
ther evidence  on  liis  behalf. 

Appellant  was  48  years  old,  raised  on  a 
farm  and  all  his  life  accustomed  to  hail- 
dllng  horses.  The  accident  in  question  occur- 
red on  respondents'  farm,  where  appellant 
had  been  working  for  6  months  as  foreman 
of  the  poultry  department,  with  a  number  of 
persons  under  him.  From  a  bunkhouse  on 
the  place  to  a  slough  from  the  NLsqually 
river  near  by,  respondents  maintained  a  6- 
Incb  sewer  pipe,  elevated  on  posts,  8  to  10  in- 
ches in  diameter,  set  in  the  ground  about  lO 
feet  apart.  The  pipe  was  in  the  open  and 
the  ground  beneath  was  clear.  Appellant 
was  entirely  familiar  with  the  premises. 
The  accident  occurred  about  10  o'clock  in  the 
morning,  in  attempting  to  drive  under  the 
pipe.  He  was  directed  to  go  out  Into  a  field 
and  get  a  lot  of  cabbage  trimmings  for  the 
chickens.  His  own  account  of  how  he  was 
Injured  is  as  follows: 

"I  hooked  up  the  horse  on  Thursday  morning 
and  drove  down  into  the  field.  I  went  around 
the  bunkhouse  after  the  load  through  the  way 
that  was  traveled  considerably,  and,  that  way 
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looldiig  kind  of  mnddy,  we  went  in  and  got  one 
lotd  and  come  oat  the  lame  way,  and  then  we 
went  and  fed  that  to  the  chickens,  and  went 
bade  after  the  second  load  in  the  same  way. 
While  we  was  loading  the  second  load,  me  and 
Hr.  Garfield  talked  the  matter  over  that  the 
load  was  pretty  mnddy  there.  It  was  bottom 
land,  and  there  looked  to  be  several  tracks  un- 
der this  pipe  higher  np,  where  it  was  dry,  and 
we  tboDght  we  coold  get  under  there,  and  the 
ftoDDd  was  a  little  bit  raising  there,  and  we 
didn't  clear  the  pipe. 

"Q.  Now  state  just  how  It  occurred.  A.  Go- 
iog  through  there  the  ground  was  high,  and  I 
aimed  to  duck  it  this  way  (indicating). 

"Q.  Stoop  down?  A.  Yes;  on  the  seat  of  the 
high-seated  wagon ;  and  the  pipe  caught  me 
scroes  the  neck  here  and  broke  me  down,  and 
as  I  remember  Mr.  Garfield  dropped  down  on 
the  shaft  to  save  himself.  I  didn't  have  time  to, 
and  he  hollered  whoa  to  the  horse,  and  the 
horse  stopped,  and  wh^  I  was  pinned  under 
the  pipe  he  backed  the  wagon  to  dear  me.  I 
didn't  remember  anything  more  for  a  few  sec- 
onds, until  I  come  to  and  seen  the  boys  there 
taking  me  off  the  wagon." 

(11  This  was  a  perfectly  plain  dtuation. 
An  experienced  farm  hand  and  teamster  at- 
tempted to  drive  a  horse,  known  to  him  to  be 
docile  and  manageable,  under  a  Tisible  6-lnch 
pipe  over  smooth  gronnd,  the  possibility  of 
the  accomplishment  of  which  be  had  just 
considered  and  discussed  with  his  helper, 
Mr.  Garfield.  Of  course,  there  was  not  suffi- 
cient space  under  the  pipe  to  drive  in  safety ; 
bot  the  danger  was  open  and  apparent  to  the 
aeoses,  and  as  appellant  approached  it  he 
could  have  failed  to  protect  himself  only  by 
wont  of  ordinary  care  and  observation. 
Failure  to  observe  such  care  precludes  any 
right  of  recovery.  Labatt's  Master  and  Serv- 
ant (2d  edition)  voL  3,  §  1144,  p.  3026 ;  Jenn- 
ings V.  TBcoma  Ky.  &  Motor  Co.,  7  Wash.  275, 
34  Pac  937 ;  Krickeberg  v.  St  Paul  &  Taco- 
na  Lumber  Co.,  37  Wash.  63,  79  Pac.  492; 
Jock  r.  Columbia  &  Puget  Sound  R.  Co.,  63 
Wash.  437,  102  Pac.  405. 

[2]  Upon  concluding  the  arguments  on  the 
motion  to  dismiss  the  case,  it  appearing  there 
vas  a  dispute  between  counsel  as  to  what  the 
proof  showed,  and  possibly  some  slight  un- 
certainty in  the  proof,  as  to  the  height  of  the 
pipe  above  the  ground,  appellant  asked 
leave  to  Introduce  further  evidence  in  that 
respect,  and  then  asked  for  a  continuance 
for  that  purpose,  upon  the  statement  by 
coanael  for  respondents  that  their  witness, 
who  had  been  present  during  the  trial,  pre- 
pared to  testify  upon  that  matter,  was  absent, 
having  left  immediately  upon  hearing  both 
parties  had  rested  in  the  introduction  of  evi- 
dence. The  court  denied  the  motions,  and 
dearly  without  any  abuse  of  discretion  in 
doing  80. 

Judgment  affirmed. 
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OHADWICK,  0.  J„  and  TOLMAN,  MAIN, 
«nd  rULLERTON,  JJ.,  concur. 


aoT  Wash,  m) 

In  n  BUSHNBLL'S  ESTATa 

VILAS  et  aL  v.  BUSHNELL. 
(No.  15034.) 

(Supreme  Court  of  WashingtoK.     May  81. 
1919.) 

1.  EviDtWCK     «=»183(2)    —    FotTNDATION    FOB 

Skcondabt  Evidence  —  Loss  or  Instbd- 

KENT. 

On  application  for  administration  c.  t.  a. 
of  estate  of  one  dying  in  another  state,  eon- 
tested  by  bis  widow,  who  claimed  that  stock 
alleged  to  be  in  the  state  bad  been  givcu  to 
her,  her  testimony  that  a  written  statement 
given  her  when  her  husband  presented  stock 
to  her  had  since  been  lost  was  admissible  to 
show  its  loss  and  to  lay  the  foundation  for 
introduction  of  secondary  evidence  of  its  con- 
tents. 

2.  Husband    and    Wifb   «=»49'/4(8)— Wills 
®=»252— Gift  to  Wiftb— Jubisdiction. 

In  proceedings  to  admit  to  probate  a  pro- 
bated will  of  one  dying  in  another  state,  dis- 
posing of  shares  of  stock  standing  in  his  name, 
evidence  held  to  show  that  deceased  had  deliv- 
ered the  stock  to  his  wife  as  a  gift,  and  as  he 
died  possessed  of  no  other  property  in  thp  coun- 
ty, the  court  had  no  Jurisdiction  of  tlie  proceed- 
ings. 

En  Banc. 

Appeal  from  Sui)erior  Court,  King  Coun- 
ty ;  Walter  M.  French,  Judge.  ■ 

Petition  by  Calvin  B.  Vilas  and  Reinhnrdt 
Rahr,  the  foreign  executor  of  the  will  of 
William  B.  Bushnell,  deceased,  for  adminis- 
tration eta.,  contested  by  George  M.  Bush- 
nell. Petition  dismissed,  and  petitioners  ap- 
peal.   Affirmed. 

Peters  A  Powell,  of  Seattle,  for  appellants. 
Kerr  &  McCord,  of  Seattle,  and  Thomas  M. 
Vance,  of  Olympla,  for  respondent. 


MACKINTOSH,  J.  William  B.  Bushnell 
died  in  Wisconsto,  July  5,  1916,  leaving  a 
will  of  which  the  appellant  Rahr  was  appoint- 
ed executor.  The  probate  proceeding  In  the 
Wisconsin  court  was  presented  to  the  superi- 
or court  of  King  county  by  certified  copy,  and 
a  petition  was  filed  for  the  appointment  of 
the  appellant  Vilas  to  serve  as  administrator 
cum  testamento  annexo,  the  petition  alleging 
that  the  heirs  of  William  B.  Bushnell  were 
the  respondent,  (Jeorge  M.  Bushnell,  his  wid- 
ow, and  certain  nephews  and  nieces  men- 
tioned in  the  will.  The  will  bears  date  of 
November  25,  1914,  and  recites  that  all  the 
testator's  property  was  In  the  name  and 
possession  of  his  wife,  George  M.  Bushnell, 
then  a  resident  of  the  state  of  Washington, 
although  the  testator  was  the  sole  and  legal 
owner  of  such  property.  After  providing  for 
bis  wife,  the  residue  of  the  property  was 
willed  to  the  appellant  Rahr,  as  trustee,  for 
the  benefit  of  the  children  of  his  deceased 


^sFor  otoer  csm*  sm  same  topic  and  KBT-NVUBER  In  all  KeF-Numberad  Digests  and  Indexes 


Digitized  by 


Google 


90 


182  PACIFIC  REPORTER 


(WadL 


brotben.  To  this  petition  the  widow  an- 
swered, which  answer  presents  three  objec- 
tions to  the  petition:  The  first  Is  determina- 
tive of  this  proceeding  and  Is  the  only  one  we 
will  consider:  that  being  that  there  is  no 
property  or  estate  in  King  county  belonging 
to  Bushnell  at  the  time  of  his  death,  and 
therefore  that  letters  of  administration  can- 
not issue  In  that  county. 

It  is  agreed  that  Bushnell  died  In  Wiscon- 
sin, and  it  may  be  assumed  that  he  was  a 
resident  of  that  state.  The  property  which  It 
Is  claimed  is  in  King  county  to  give  Jurisdic- 
tion to  the  probate  court  of  that  county  con- 
sists of  the  capital  stock  of  the  Seattle  Ice 
Company.  The  shares  of  stock  of  this  com- 
pany have  stood  for  a  great  number  of  years 
in  the  name  of  George  M.  Bushnell,  the  re- 
spondent, and  are  claimed  by  her  as  her 
separate  property.  The  question  then  for 
determination  is  as  to  the  ownership  of  this 
stock.  If  it  is  the  separate  property  of  the 
respondent,  the  superior  court  of  King  coun- 
ty had  no  Jurisdiction  to  admit  to  probate 
the  Bushnell  will.  The  respondent's  claim 
to  the  stock  is  that  in  January,  1892,  she  re- 
ceived It  as  a  gift  from  her  husband,  and  that 
she  has  since  that  time  held,  owned,  and  ex- 
ercised exclusive  control  thereof. 

This  case  presents  to  the  court  for  review 
the  life  history  of  a  man  and  woman  who 
were  married  in  November,  1884,  and  who 
came  to  this  state  In  March,  1889.  The  tes- 
tator, a  man  of  superior  attainments  and 
education,  was,  at  several  times  during  his 
life,  the  victim  of  a  recurrent  insanity, 
which  caused  his  confinement  in  ditterent 
as}'lums.  When  not  so  confined  he  was  in 
the  full  possession  of  an  Intellect  of  more 
than  average  capacity,  and  exercised  remark- 
able business  Judgment  and  acumen.  The 
widow  is  a  woman  of  dominating  personal- 
ity, possessed  of  a  shrewd  commercial  in- 
stinct, united  with  a  diapositlon  of  the  most 
mercenary  kind  and  a  character  of  a  most 
pronounced  cupidity.  From  a  small  begin- 
ning, through  a  prolonged  period  of  peril,  a 
very  successful  business  has  been  built  up, 
which  the  widow  claims  is  her  sole  property. 
The  story  of  the  life  and  activities  of  these 
two  persons  presents  a  phase  of  human  na- 
ture adequately  analyzed  in  fiction  only  by 
Balzac's  P6re  Goriot,  an  epic  of  ingratitude. 
One  is  tempted  to  wish  for  the  pen  of  this 
great  artist  to  properly  present  the  details 
of  this  tragedy,  but  for  the  discussion  of  the 
Issue  presented  such  recital  is  unnecessary. 
Suffice  it  to  say  that  In  1892  William  B.  Bush- 
nell, in  the  dty  of  Portland,  Or.,  it  is  claimed, 
gave  to  his  wife  all  the  stock  which  he  held 
in  the  Seattle  Ice  Company  and  the  ice  com- 
panies owned  by  him  In  Tacoma  and  Port- 
land, stripping  himself  bare  of  all  his  posses- 
sions to  thereafter  lead  a  sort  of  fugitive 
llfe^  alternating  t>etween  long  sojourns  in 
mental  hospitals  as  a  ward  of  various  states. 


with  lucid  intervals  which  for  the  most  part 
were  periods. of  unrelieved  poverty  and  neg- 
lect. It  is  true  that  at  the  time  the  stock 
was  transferred  It  may  have  been  of  some- 
what doubtful  value,  for  the  reason  that  the 
country  was  going  through  a  period  of  de- 
pression, and  Bushnell's  corporations  were 
financially  embarrassed.  Since  that  day  Mrs. 
Bushnell  has  continued  In  the  sole  and  exclu- 
sive possession  of  the  stock,  and  has  exercised 
all  the  rights  of  ownership  thereof,  either 
through  herself  or  agents  whom  she  has  em- 
ployed to  manage  these  corporations  until  at 
this  time  the  stock  has  become  of  exceedingly 
great  value.  During  a  large  portion  of  the 
time  since  1892  Bushnell  was  confined  in 
hospitals,  where  be  received  but  the  most 
meager  attention  from  bis  wife,  In  fact,  go- 
ing for  long  periods  without  ever  seeing  her. 
Finally,  on  his  release  from  the  Hospital  for 
the  Insane  in  Illinois,  In  1014,  he  went  to 
Wisconsin  in  an  effort  'to  discover  liis  neph- 
ews and  nieces,  the  children  of  his  deceased 
brothers,  who,  after  his  death,  were  to  be- 
come the  beneficiaries  of  his  will. 

The  questions  of  law  presented  by  the  case 
are  few,  the  question  of  fact.  In  the  determi- 
nation of  which  the  entire  record  has  been 
examined,  we  are  constrained  to  decide,  as 
did  the  trial  court,  not,  however,  without 
letting  it  be  recorded  that  we  wish  the  result 
might  be  otherwise;  this  case  being  one 
where  the  respondent  has  established  her 
right  to  her  pound  of  flesh,  with  the  court 
{M>wer]ess  to  fulfill  the  commendable  wishes 
of  her  deceased  husband. 

[1]  The  questions  of  law  involved  are  these: 
On  the  hearing  the  trial  court  allowed  Mrs. 
Bushnell  to  testify  that  a  written  statement 
given  her  at  the  time  her  husband  presented 
the  stock  has  since  been  lost  The  testimony 
of  the  witness  In  this  regard  was  not  offered 
to  prove  the  receipt  or  contents  of  the  instru- 
ment, but  to  show  its  loss  and  laying  the 
foundation  for  the  introduction  of  secondary 
evidence  of  its  contents,  and  therefore  does 
not  fall  within  the  rule  of  White  v.  Walker, 
84  Wash.  653,  147  Pac.  409,  and  Goldsworthy 
V.  Oliver,  93  Wash.  69,  160  Pac  4,  as  Mrs. 
Bushnell  was  not  testifying  as  to  a  trans- 
action with  the  deceased;  her  evidence  not 
being  Introduced  to  establish  the  existence  of 
the  contract  contained  in  the  writing,  which 
had  been  testified  to  by  another  witness,  but 
merely  to  show  that  she  was  unable  to  pro- 
duce it  and  to  allow  the  introduction  of  sec- 
ondary evidence  by  other  witnesses  as  to  its 
contents.  The  cases  of  Garvey  v.  Garvey,  62 
Wash.  520,  101  Pac.  45,  Holly  Street  Land 
Co.  V.  Beyer,  48  Wash.  422,  93  Pac.  1065, 
Jackson  v.  Lamar,  67  Wash.  388, 121  Pac.  857, 
Meyers  v.  Albert,  76  Wash.  218,  135  Pac 
1003,  and  In  re  Slocum's  Estate,  83  Wash. 
158,  145  Pac.  20i,  are  relied  upon  as  nega- 
tiving a  gift  in  the  present  case. 

[2]  The  evidence,  however,  is  that  the  bus- 
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of  giving  It  to  Mrs.  Buahnell,  that  It  was 
capable  of  delivery,  and  that  the  wife  re- 
ceived it  and  continued  to  keep  It  In  her  pos- 
session, and  has  exercised  ownership  over 
it  and  continues  to  claim  ownership,  and, 
having  assumed  and  carried  the  txirden  of 
proof,  we  are  forced  to  hold  that  the  gift  was 
volnntarlly  made,  and  that  she  has  been  and 
is  the  owner  of  the  stock:  In  the  Seattle  Ice 
Company,  as  her  separate  property,  and  that 
therefore  WUllam  B.  Bushnell  died  pos- 
sessed of  no  property  in  King  county,  and 
the  court  of  that  county  was  without  Juris- 
diction to  proceed  to  the  probate  of  his  es- 
tate. 
The  action  of  the  lower  court  is  aflSrmed. 

MITCHELL,     TOLMAN,     MOUNT,     and 
HOLCOMB,  JJ.,  concur. 
PABKEB,  3^  concurs  In  ttie  result 


W  Wro.  138) 

CHAPMAN  ▼.  FIRST  NAT.  BANK  OP 
OODX  et  al.     (No.  920.) 

(Supreme  Court  of  Wyoming.    July  14,  1919.) 

TBOTKB    AMD    CONVKBSIOn    «s»40(3)   —  TlTUt 

AND  Possession— EviDKROE. 
In  suit  by  partnership  tor  coDveralou  of  a 
note  allesed  to  belong  to  the  partoersliip,  the 
existence  of  an  indorsement  by  the  partnership 
to  an  individual  partner,  without  evidence  of 
delivery  to  indorsee,  held  not  sufficient  to  dis- 
prove possession  and  ownership  by  the  partner- 
ship as  against  direct  evidence;  Gomp.  St. 
1910,  I  3174,  not  applying. 

Appeal  from  District  Court,  Park  County; 
B.  G.  Raymond,  Judge. . 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  6plnlon,  see  181  Pac.  360. 

Collins,  Campbell  &  Wood,  of  Billings, 
Mmt.,  and  J.  H.  Van  Horn,  of  Cody,  for  ap- 
pellants. 

W.  Ia  Walls,  of  Cody,  and  E.  E.  Enterllne, 
of  Billings,  Mont.,  for  respondent 

PES  CURIAM.  The  appellants  have  filed 
a  petition  for  rehearing.  The  only  point 
made  in  support  of  the  petition  was  consid- 
ered by  the  court  In  disposing  of  the  case 
upon  the  former  hearing.  It  Is  again  con- 
tended that  the  evidence  shows  that  the  note 
alleged  to  have  l)een  converted  was  in  the 
possession  of  the  plaintiff.  Chapman,  Individ- 
ually at  the  time  the  note  was  transmitted  to 
the  defendant  banli,  leaving  blm  without  any 
right  to  recover  In  the  action  as  surviving 
partner  of  Meyer  &  Chapman.  But  we  see 
no  reason  for  doubting  the  correctness  of  the 
court's   conclusion   upon   that  matter.     The 


note,  as  produced  in  evidence,  shows  an  in- 
dorsement by  Meyer  A  Chapman  to  John  W. 
Chapman,  and  that  the  letter  transmitting 
the  note  was  signed  in  the  name  of  J.  W. 
Chapman;  and  It  is  stated  in  the  brief  in 
support  of  the  petition  for  rehearing  that 
said  letter  was  not  from  the  banking  bouse  of 
Meyer  &  Chapman,  but  that  the  sender  of  the 
letter  and  note  was  J.  W.  Chapman,  show- 
ing thereby  that  he  was  then  individually  in 
possession  of  the  note.  That  letter,  however, 
was  written  upon  the  stationery  of  the 
Meyer  &  Chapman  bank.  Its  heading  is 
"Banking  House  of  Meyer  &  Chapman,"  and 
it  was  signed,  "J.  W.  Chajwnan,"  with  the 
name  "Alden"  underneath,  showing  that 
the  signature  was  written  by  Mr.  Alden,  who 
was  the  cashier  of  the  bank,  and  Mr.  Alden 
testified  with  reference  to  It:  First,  that  It 
was  the  letter  which  he  wrote  transmitting 
the  Kimball  note;  and,  again,  that  the  re- 
quest for  the  note — It  not  having  l>een  sent 
with  the  release  of  the  mortgage — ^was  by 
telephone,  and  that  he  "evidently  wrote  the 
letter  as  dictated  by  Mr.  Chapman."  And 
the  fact  that  Mr.  Chapman  dictated  the  let- 
ter or  that  his  name  was  signed  to  it  individ- 
ually is  not  inconsistent  with  the  fact  tes- 
tified to  by  both  Alden  and  Chapman  that  the 
note  was  then  in  the  possession  of  and  be- 
longed to  Meyer  ft  Chapman,  or  the  fact  tes- 
tified to  by  Alden  that  the  note  at  that  time 
was  one  of  the  bills  receivable  of  the  Meyer  & 
Chapi;nan  bank.  As  against  the  testimony 
distinctly  stating  the  fact  that  Meyer  &  Chap- 
man owned  and  were  In  possession  of  the 
note  at  the  time  it  was  transmitted  to  the  de- 
fendant bank,  the  fact  of  the  indorsement 
aforesaid  vidhout  any  evidence  of  a  delivery 
to  the  indorsee  Is  not  suSident  to  disprove 
the  fact  of  possession  by  the  partnership,  or 
to  show  that  the  note  was  in  the  possession 
of  Chapman  individually.  Kor  does  the  fact 
that  the  letter  was  dictated  by  Chapman  and 
signed  in  his  name  show  that  the  note  had 
been  delivered  to  Chapman  so  as  to  complete 
the  indorsement,  in  view  of  the  testimony 
that  when  it  was  transmitted  it  was  in  the 
possession  of  the  partnership,  and  the  absence 
of  any  testimony  showing  that  it  had  at 
any  time  been  out  of  their  possession  until  it 
was  sent  to  the  defendant  bank. 

The  note  with  the  Indorsement  was  intro- 
duced In  evidence  by  the  defendants,  the  ap- 
pellants here,  and  their  counsel  inquired  spe- 
cifically of  Chapman  as  to  the  possession  of 
the  note  after  It  was  sent  to  Cody,  and  the 
opportunity  was  open  to  appellants  to  inquire 
as  to  whether  there  had  been  any  change  of 
possession  before  the  note  was  sent  to  Cody, 
or  at  or  after  the  time  of  the  Indorsement,  or 
in  connection  with  it  But  they  seem  to  have 
carefully  avoided  any  inquiry  as  to  that 
matter,  and  neither  Alden  nor  Chapman  were 
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cross-ezandDed  as  to  the  fact  broaght  out  In 
thetr  testimony  tbat  in  JaAuary,  1912,  and 
ap  to  the  time  that  the  note  was  sent  to  the 
defendant  bank,  Meyer  &  Chapman  were  In 
posaessioD  of  the  note,  and  tbat  it  was  a  part 
of  the  property  of  that  partnership.  And 
when  the  plaintiff  sought,  by  a  question  re- 
ferred to  In  the  former  opinion,  to  have  the 
cashier,  Alden,  explain  the  fact  of  the  in- 
dorsement upon  the  note  an  objection  thereto 
was  Interposed  by  the  defendants,  leading  to 
a  withdrawal  of  the  question,  notwithstand- 
ing that  the  objection  was  overruled,  and 
the  substitution  of  other  questions  bringing 
out  the  testimony  of  the  witness  that  the  note 
was  one  of  the  bills  receivable  and  in  the  posr 
session  of  Mey»  ft  Chapman  in  January, 
1912,  and  also  in  April,  when  it  was  trans- 
mitted. 

The  fact  that  the  note  was  In  the  possession 
of  Meyer  &  Chapman  being  shown  by  posi- 
tive and  undisputed  testimony,  there  is  no 
room  for  the  presumption  of  delivery  by  an 
Indorser  who  is  not  in  possession,  under  sec- 
tion 3174,  Compiled  Statutes  1910,  providing 
that  where  the  instrument  Is  no  longer  in 
possession  of  a  party  whose  signature  ap- 
pears thereon,  a  valid  and  Intentional  de- 
livery by  him  is  presumed  until  the  contrary 
is  shown.  Nor  is  the  testimony  of  Alden  and 
Chapman  with  respect  to  the  fact  of  posses- 
sion at  all  analogous  to  the  testimony  which 
was  held  to  amount  to  a  mere  legal  conclusion 
'  If  comprehending  what  was  contended  in 
Capitol  Hill  State  Bank  v.  Rawlins  National 
Bank,  24  Wyo.  423,  160  Pac.  1171,  dted  and 
relied  upon  by  the  appellants.  In  that  case 
an  officer  of  the  plaintiff  bank,  which  was 
suing  upon  a  note  made  to  another  party  and 
alleged  to  have  been  Indorsed  to  it,  testified 
that  the  note  was  "negotiated  with  the  plain- 
tiff bank."  The  indorsement,  which  was  de- 
nied, was  not  proved  unless  by  that  testi- 
mony, for  It  was  not  Introduced  nor  received 
in  evidence;  but  it  was  contended  that  the 
testimony  that  the  note  was  negotiated  with 
the  bank  proved  the  fact  that  It  had  been  In- 
dorsed and  delivered  to  the  bank  by  the 
payee,  on  the  ground  that  the  word  "negotiat- 
ed" includes  indorsement  as  well  as  delivery 
of  an  instrument  payable  to  order.  We  said 
that  so  far  as  the  use  of  that  word  In  the 
question  propounded  to  and  answered  in  the 
affirmative  by  the  witness  may  have  Implied 
a  legally  proper  and  completed  transfer,  it 
Involved  a  mere  legal  conclusion,  and  with- 
out any  showing  of  the  facts  of  the  transac- 
tion, except  as  It  might  tend  to  show  a  trans- 
fer to  the  plaintiff  by  some  one  not  necesr 
sarlly  the  payee.  And  in  the  former  opinion 
In  this  case,  in  holding  that  the  testimony  of 
Alden  and  Chapman  as  to  the  fact  of  the  pos- 
session of  the  note  by  the  partnership  was 
not  to  be  regarded  as  stating  a  mere  legal 
conclusion,   we  referred   to  the  distinction 


between  asking  a  witness  to  testify  to  a  fact,' 
the  existence  of  which  d^ends  upon  a  collec- ' 
tlon  of'  facts,  or  upon  the  construction  of  a 
written  instrument,  and  asking  him  to  testi- 
fy to  a  fact  which  is  necessarily  within  his 
own  knowledge,  and  the  rule  because  of 
that  distinction  that  witnesses  may  testify 
to  facts  which  are  within  their  own  knowl- 
edge, even  though  the  facts  are  such  as  the 
court  or  Jury  is  eventually  to  determine. 

We  are  not  convinced  that  there  should  be 
a  rehearing  for  a  reconsideration  of  the  ques- 
tion as  to  whether  the  note  when  it  was 
transmitted  to  the  defendant  bank  was  In  the 
possession  of  Chapman  rather  than  Meyer  ft 
Chapman,  and  no  other  reasonable  ground  la 
perceived  for  granting  a  rehearing.  It  wlU 
therefore  be  denied. 

Rehearing  denied. 


(43  Nev.  102) 
SOUTHERN  PAC.  CO.  ▼.  HATja. 
(No.  2305.) 

(Supreme  Court  of  Nevada.     July  8,  1919.) 

1.  Cabriebs  d=>150 — LiMrrATioN  ot  Liabu.- 
iTT  roB  Nequgencb— Loss. 

A  common  carrier  cannot,  by  contract^ 
avoid  liability  for  loss  or  damage  to  freight 
caused  by  its  own  negligence  or  that  of  its 
servants. 

2.  Cabriebs  ^=>158(3)— Liabiutt  fob  Loss 
OB  Damaoi^— Limitation— VAI.UATION. 

A  railroad's  contract  fixing  a  valuation  on 
intrastate  shipment  negligently  destroyed  held 
void,  where  property's  actual  value  was  greater, 

3.  Cabsiers  €=>  135— Lobs  or  Goons— Dakao' 
Es— Measubs. 

Irrespective  of  statute,  it  is  a  general  rule 
that  measure  of  damages  where  goods  intrusted 
to  a  carrier  are  destroyed  is  their  value  with 
interest  from  data  delivery  should  have  been 
made. 

Coleman,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;   George  A.  Bartlett,  Judge. 

Action  by  B.  J.  Haug  against  the  Southern 
Pacific  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.   Affirmed. 

Brown  ft  Belford,  of  Reno,  for  appellant. 
Withers    ft    Withers,    of    Reno,    for    re- 
spondent. 

DUCKER,  J.  This  is  an  appeal  from  a 
Judgment  In  favor  of  the  respondent  for  the 
sum  of  $2,365.90  for  damages  for  the  de- 
struction of  certain  personal  property,  con- 
sisting of  wedding  presents,  furniture,  and 
other  household  goods,  belonging  to  re- 
spondent. 

The  appellant  is  a  railroad  company  and  m 
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common  carrier.  Tbe  sa/li  personal  property 
was  received  by  It  at  Reno,  Nev.,  for  ship- 
ment to  MIna,  Nev.,  en  route  to  Its  final  desti- 
nation at  Manliattan,  Nev.  A  collision  occar- 
red  between  two  of  the  railroad  company's 
trains  a  short  distance  from  Reno,  and  the 
car  in  which  the  said  personal  property  was 
being  carried  was  wrecked  and  burned  and 
the  property  totally  consumed  by  fire.  Ap- 
pdlant  admitted  negligence  and  sought  to 
malce  a  partial  defense.  In  appellant's  an- 
swer the  following  affirmative  partial  defense 
pleaded: 


"That  on  or  about  August  14,  1917,  said  Ne- 
vada Transfer  Company  delivered  to  defendant 
at  ita  depot  in  Reno,  Nev.,  for  shipment  and 
transportation  over  defendant's  line  of  railroad 
from  Reno,  Nev.,  and  thence  to  Tonopah,  Nev., 
over  the  railroad  of  the  Tonopah  &  Goldfield 
Company,  a  connecting  carrier,  en  route  to 
its  final  destination  which  was  Manhattan,  Nev., 
certain  pemonal  property  which  defendant  al- 
leges, on  information  and  belief,  to  have  been 
the  property  of  the  plaintiff  and  the  property 
mentioned  and  intended  to  be  described  by  the 
complaint  herein,  as  having  been  delivered  to 
defendant  for  shipment  by  said  Nevada  Trans- 
fer Company,  which  said  property  was  con- 
tained in  boxes  and  other  packages,  the  con- 
tents of  which  were  unknown  to  defendant  ex- 
cept one  cook  stove,  and  all  of  which  property 
except  said  cook  stove  was  represented  by  the 
Nevada  Transfer  Company  to  be  household 
goods.  That  the  said  personal  property  was 
thai  and  there  delivered  to  defendant  and  by 
it  received  for  shipment  over  its  said  line  of 
rsilioad  as  aforesaid  and  a  bill  of  lading  made 
oat  and  executed  by  and  in  behalf  of  said 
Nevada  Transfer  Company  as  shipper  and  by 
and  in  behalf  of  the  said  defendant,  the  said 
goods  being  consigned  to  the  plaintiff,  with  dcs- 
tioatlon  indicated  as  Manhattan,  Nev.  And  de- 
fendant further  alleges  upon  information  and 
belief  that,  prior  to  the  delivery  of  said  per- 
sonal property  to  defendant,  said  Nevada  Trans- 
fer Company  had  by  the  person  in  possession 
and  in  control  of  the  said  property,  and  from 
whom  said  Nevada  Transfer  Company  received 
it,  and  who  was  acting  for  and  in  behalf  of  the 
owner  thereof,  been  hired  and  employed,  au- 
thorized and  directed  to  haul  and  carry  the 
said  personal  property  to  the  defendant  at  its 
depot  in  Reno,  and  to  deliver  said  personal 
property  to  the  defendant  for  shipment  and 
consigned  as  aforesaid,  and  to  make  and  enter 
into  any  necessary  and  proper  contract  or  ar- 
rangement with  defendant  for  the  transporta- 
tion of  such  property,  including  the  making  of 
a  declaration  of  the  value  of  said  goods  for 
the  pnrpoee  of  obtaining  the  lowest  freight 
rates  thereon  under  the  schedules  and  classifi- 
cations hereinafter  alleged. 

"IL  That  on  the  said  14th  day  of  August, 
1917,  and  long  prior  thereto,  the  defendant  and 
■aid  Tonopah  &  Goldfield  Railroad  Company, 
its  connecting  carrier,  had  certain  schedules  of 
joint  rates  in  force  between  Reno,  Nev.,  and 
Tonopah,  Nov.,  which  said  schedules  had  as 
parts  thereof,  and  attached  thereto,  the  rules 
and  regulations  in  force,  including  the  classifi- 
cations upon  whidi  said  rates  were  made  and 
baaed,   and   indnding   a   certain    classification 


known  as  and  called  tihe  Western  Classifleation, 
and  which  schedules  and  classifications  provid- 
ed for  two  different  freight  rates  elassifled  as 
household  goods  and  shipped  in  less  than  car- 
load lots.  That  the  Joint  rate  from  Reno,  Nev., 
to  Tonopah,  Nev.,  over  the  railroad  of  defend- 
ant and  over  the  Tonopah  &  Goldfield  Railroad 
on  said  14th  day  of  August,  1917,  upon  house- 
bold  goods,  where  the  actual  value  of  each 
article  shipped  did  not  exceed  $10  per  hundred 
ponnds,  or  the  proportionate  amount  thereof,  if 
the  weight  was  less  than  100  pounds,  subject 
to  rule  2  of  the  Western  Classification,  was 
$1.55  per  hundredweight,  and  that  the  freight 
rate  upon  household  goods  shipped  in  less  than 
carload  lots,  whose  actual  valuation  exceeded 
$10  per  100  pounds,  subject  to  rule  2  of  said 
Western  Classification,  was  $2.32^  per  hun- 
dred pounds.  That  rule  2  of  said  Western 
Classification  was  and  is  as  follows: 

"'Rule  2.  Ratings  for  various  articles  are 
conditioned  upon  actual  valuations  declared  by 
the  shipper  at  time  and  place  of  shipment  and 
the  following  stipulation  must  be  entered  in 
full  on  shipping  order  and  bill  of  lading  and 
signed  by  the  shipper: 

"  'I.  We  hereby  declare  the  value  of  the 
property  herein  described  to  be per . 


[Shipper'^  Signature.] 
"  'Where  shipper  refuses  to  declare  value  at 
time  and  place  of  shipment  goods  will  not  be 
accepted  for  transportation.' 

"That  the  said  Western  Classification  and 
schedules  of  freight  rates  and  tariffs  were  on 
said  14th  day  of  August,  1917,  and  long  prior 
thereto,  contained  in  printed  schedules  filed  by 
and  in  behalf  of  the  defendant  and  said  Tonopah 
&  Goldfield  Railroad  Company  and  on  file  with 
the  Railroad  Commission  of  Nevada,  and  that 
two  copies  of  said  schedules  for  the  use  of  the 
public  were  then  on  file  and  kept  on  file  in  each 
of  the  depots,  stations  and  ofiices  of  the  de- 
fendant and  of  the  Tonopah  &  Goldfield  Rail- 
road Company  within  the  state  of  Nevada  where 
passengers  or  freight  were  received  for  trans- 
portation, including  the  depots,  stations  and 
offices  at  said  Reno  and  Tonopah,  and  in  such 
form  and  place  as  to  be  accessible  to  the  public 
and  where  said  schedules  could  be  conveniently 
inspected,  and  that  the  rotes  and  charges  here- 
inbefore in  this  answer  specified,  were  named 
in  such  schedules  and  were  then  in  force. 

"III.  That  the  said  personal  property  so  de- 
livered by  said  Nevada  Transfer  Company  to 
defendant  as  aforesaid  on  August  14,  1917,  and 
represented  by  it  as  aforesaid  to  be  household- 
goods  and  which  defendant,  according  to  its 
information  and  belief,  alleges  to  have  been  of 
the  kind  of  goods  classified  and  described  in 
said  schedules  of  freight  rates  as  household 
goods,  was  shipped  in  less  than  a  carload  lot, 
and  that  the  total  weight  of  the  articles  so  de- 
livered to  defendant  and  received  for  trans- 
portation by  it  as  household  goods,  was  3,656 
pounds.  Tbat  the  said  cook  stove  was  shipped 
separately  and  weighed  225  pounds,  and  took  a 
freight  rate  from  Reno  to  Tonopah,  in  accord- 
ance with  said  tariff  schedules  of  $1.28  per 
hundredweight.  And  defendant  alleges  on  in- 
formation and  belief  that  said  Nevada  Trans- 
fer Company,  the  shipper  of  said  pcrboual  prop- 
erty, knowing  the  classification  of  household 
goods  and  that  there  were  two  freight   rates 


Digitized  by 


Google 


94 


182  PACIFIC  KEPORTBR 


Qfti?. 


titereon  dependiof  npon  wbetlier  the  value  of 
said  goods  did  or  did  not  exceed  $10  per  100 
ponnds  and  knowing  the  requirement  of  said 
rule  2  of  said  Western  Classification  tbat,  where 
the  rating  of  goods  shipped  was  conditioned  up- 
on  actual  valuation,  such  valuatioo  must  be 
declared,  and,  desiring  and  intending  thereby 
that  only  the  lower  of  said  freight  rates  should 
be  charged  and  collected  thereon,  did  declare, 
at  the  time  and  place  of  shipment,  that  the 
value  of  the  property  shipped  (other  than  said 
cook  stove)  did  not  exceed  $10  per  100  pounds 
for  each  article,  or  the  proportionate  amount 
thereof  if  the  weight  was  less  than  100  pounds 
and  that  the  following  stipulation  was  on  said 
August  14,  1917,  entered  in  full  in  writing  on 
each  shipping  order  and  bill  of  lading  covering 
the  shipment  of  said  property  and  was  sign- 
ed by  the  Nevada  Transfer  Company  as  ship- 
per: 

"  *I.  We  hereby  declare  the  value  of  prop- 
erty herein  described  to  be  not  to  exceed  $10.00 
per  100  lbs.  for  each  article  or  proportionate 
amount  thereof  if  weight  is  less  than  100  lbs.' 

"IV.  That  the  bills  of  lading  upon  which  said 
goods  were  received  for  transportation  and 
transported  by  the  defendant,  and  which  were 
signed  by  said  Nevada  Transfer  Company  and 
by  the  defendant,  expressly  provided  that  every 
service  to  be  performed  thereunder  should  be 
Rubject  to  all  the  conditions,  whether  printed  or 
written,  therein  contained,  including  the  con- 
ditions on  the  back  thereof,  which  said  con- 
ditions were  agreed  to  by  the  shipper  and  ac- 
cepted for  the  shipper  and  his,  or  its  assigns, 
and  that  among  the  conditions  printed  upon 
the  back  of  said  bills  of  lading,  was  the  follow- 
ing: 

"  'Hie  amount  of  any  loss  or  damage  for 
which  any  carrier  is  liable  shall  be  computed 
on  the  basis  of  the  value  of  the  property  at  the 
time  and  place  of  the  shipment  under  the  bill 
of  lading.'" 

Then  follows  a  statement  In  the  pleading 
to  the  effect  that,  by  reason  of  the  facts 
alleged;  plaintiff  (respondent  herein)  should 
be  estopped  from  proving  or  attempting  to 
prove  that  the  actual  value  of  the  property, 
excepting  said  cook  stove,  was  more  than  the 
agreed  valuation. 

Respondent  demurred  to  this  partial  de- 
fense. The  court  below  sustained  the  de- 
murrer and,  after  a  trial  of  the  case,  render- 
ed judgment  for  the  actual  value  of  the  prop- 
erty with  Interest  thereon  at  the  rate  of  7 
I)er  cent,  from  the  date  of  Judgment. 

The  principal  error  assigned  Is  the  action 
of  the  court  in  sustaining  respondent's  demur- 
rer which  deprived  appellant  of  the  partial 
defense  pleaded.  As  previously  stated,  the 
loss  of  the  property  through  the  negligence  of 
the  railroad  company's  employes  was  admit- 
ted. The  shipment  was  an  intrastate  trans- 
action. 

It  will  be  observed  that  the  contract  in  the 
biUs  of  lading  does  not  exempt  the  company 
from  liability  for  loss  or  damage,  but  limits 
such  liability  to  an  agreed  valuation  of  the 
property,  based  on  the  lower  of  two  freight 
rates  for  transportation. 


[1]  niat  a  common  carrier  cannot  by  ooii' 
tract  exempt  Itsell  from  liability  for  loss  oc 
damage  of  freight  occasioned  by  its  own  negli- 
gence, or  that  of  its  servants,  is  so  elementa- 
ry as  to  require  no  citation  of  authority. 

[2]  But  on  the  precise  question  presented  In 
this  case  concerning  its  liability  under  a'  ctA- 
tract  obviously  made  to  obtain  a  cheaper  rate 
of  transportation,  by  a  declared  valuatliNi, 
there  are  two  well-reoognized  rules  regulating 
a  comm<Mi  carrier's  liability. 

The  rule  declared  by  the  Supreme  Ooxxtt  of 
the  United  States  concerning  Interstate  ship- 
ments as  announced  In  Hart  v.  Pennsylvania 
RaUroad  Co.,  112  U.  S.  331,  6  Sup.  Ct.  151, 
28  Ih  Ed.  717,  and  reaffirmed  In  Adams  Ex- 
press Co.  V.  Croniger,  226  U.  S.  491,  33  Sup. 
Ct.  148,*57  U  Ed.  314,  44  li.  R.  A.  (N.  S.)  257, 
and  later  decisions  of  tbat  court,  is  that — 

"Such  a  carrier  may,  by  a  fair,  open,  just,  and 
reasonable  agreement,  limit  the  amount  recov- 
erable by  a  shipper  in  case  of  loss  or  damage 
to  an  agreed  value  made  for  the  purpose  of  ob- 
taining the  lower  of  two  or  more  rates  of  charg- 
es proportioned  to  the  amount  of  the  risk." 
Adams  Ekpress  Co.  v.  Croniger,  supra. 

This  Is  the  federal  rule  and  is  adhered  to  In 
a  number  of  the  states  In  cases  Involving  in- 
terstate shipments,  and  in  some  Jurisdictions 
is  applied  by  the  state  courts  to  intrastate 
transactions. 

In  a  number  of  states,  prior  to  the  Car- 
mack  Amendment  (Act  June  29, 1906,  c.  3591, 
f  7,  pars.  11,  12,  34  Stat  595)  of  the  Inter- 
state  Commerce  Act  (Act  Feb.  4,  1887,  c  104, 
g  20,  24  Stat.  386  [U.  S.  Comp.  St  {§  S604a, 
8C04aa])  and  the  Interpretation  of  that 
amendment  In  Adams  Express  Co.  v.  Croni- 
ger, supra,  the  rule  was  declared,  tbat— 

"When  loss  or  damage  results  from  a  viola- 
tion of  the  contract  of  shipment,  growing  out 
of  the  negligence  of  the  carrier  or  its  servants, 
any  limitation  as  to  the  amount  recoverable 
for  loss  or  injury  contained  in  the  contract  of 
shipment  is  inoperative,  although  a  reduced  rate 
is  cliarged."    10  C.  J.  p.  171,  and  cases  cited. 

Of  course,  It  cannot  be  said  that  the  federal 
rule  applicable  to  limited  liability  contracts 
in  Interstate  carriage  is  necessarily  operative 
as  regards  intrastate  shipments,  but  appel- 
lant asks  that  it  be  applied  here.  We  are  of 
the  opinion  that  the  question  is  not  one  of 
first  Impression  In  this  court,  and  that  it  was 
determined  in  Zetler  v.  T.  A  O.  R.  R.  Co.,  35 
Nev.  381,  129  Pac.  299,  L.  R.  A,  1916A,  1270, 
adversely  to  appellant's  contention,  and  tbe 
rule  there  declared  for  this  state  that  a 
common  carrier  is  liable  for  the  actual  value 
of  property  lost  through  negligence^  notwith- 
standing a  contract  for  a  lesser  valuation. 
The  case  was  affirmed  on  a  rehearing.  Zetler 
V.  T.  &  G.  R.  R.  Ck).,  37  Nev.  486,  143  Pac.  119. 
In  that  case  tbe  action  against  the  railroad 
company  was  for  damages  for  the  loss  of  a 
passenger's   trunk  delivered  from  the  baggage 
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room  to  some  person  not  entitled  to  receive  It  ( trains  by  which  property  Is  lost  In  the  one  In- 


The  court  said  in  the  original  opinion,  and 
in  snttetantlally  the  same  language  in  the 
decision  on  rehearing,  that — 

Tlie  delivery  of  the  trunk  "was  such  negll- 
(eoce  CD  the  part  of  the  company  as  to  render 
it  liable  for  the  value  of  the  articles  lost,  not- 
withstanding the  contract." 

Appellant  earnestly  Insists  that  the  case  of 
Zetler  v.  T.  &  G.  R.  R.  Co.,  is  not  controUlng 
in  the  case  t>efore  us,  and  that  we  should  con- 
fine it  within  its  particular  facts,  and  thus 
distinguish  It  from  the  Instant  case.  Or  else 
overmle  It  as  erroneous,  for  the  reason  that 
It  Involved  an  Interstate  carriage,  and  the 
court  was  therefore  bound  to  apply  the  feder- 
al rule  concerning  limited  UabiUty  contracts. 

Aside  from  its  l>eing  a  case  Involving  an 
interstate  shipment,  we  can  discern  no  sub- 
stantial dUference  In  the  facts  of  the  former 
case  and  the  one  at  bar.  In  each  case  there 
was  a  contract  for  carriage  at  an  agreed  valua- 
tion. In  the  one  case  the  contract  was  print- 
ed on  the  ticket  of  the  passenger,  and  in  the 
other  was  contained  In  the  bill  of  lading. 

From  the  afiSrmative  defense  In  the  answer 
in  the  instant  case  It  appears  that  the  valua- 
tion was  made  to  obtain  the  lesser  of  two 
frei^t  rates  for  carriage,  and  from  the  facts 
of  the  case  of  Zetler  v.  T.  &  O.  R.  R.  Co.  It 
appears  that  the  baggage,  which  was  valued 
in  the  cmitract  at  $100,  was  carried  free  In 
consideration  of  the  ticket,  but  that  a  higher 
valuation  could  have  been  obtained  upon  the 
payment  of  additional  proportionate  rates. 

That  It  was  baggage  lost  by  negligence  in 
the  case  of  Zetler  v.  T.  &  G.  R.  R.  Co.,  and 
freight  destroyed  in  the  instant  case,  makes 
DO  distinction  in  facts  that  calls  for  the 
application  of  a  different  rule  of  liability. 
Saunders  v.  Southern  Ry.  Co.,  128  Fed.  20, 
62  C.  C.  A.  623. 

In  Hutchinson  on  Carriers,  voL  8,  i  1267, 
the  author  says: 

"Tn  general,  it  may  be  stated  that  there  is 
M  distinction  between  the  baggage  of  'a  pas- 
(enger  and  ordinary  goods,  in  respect  to  rights 
tt  parties  to  enter  into  contracts  limiting  the 
liaUUty  «f  the  carrier." 

We  see  nothing  In  the  language  at  the  court 
In  Zetler  v.  T.  &  G.  R.  R.  Co.,  either  In  the 
original  opinion  or  In  the  opinion  on  rehear- 
ing, from  which  a  conclusion  can  be  reason- 
ably drawn  that  the  court  intended  to  limit  the 
role  announced  to  more  than  ordinary  negli- 
gence. 

But  assuming  that  sudi  a  construction 
might  be  placed  on  the  language  of  the  court, 
it  cannot  be  said  that  ttiere  is  a  greater  de- 
gree of  negligence  in  the  act  of  a  servant  of 
a  common  carrier  In  delivering  a  pftssenger's 
trunk  to  a  person  not  entitled  to  receive  it, 
ttian  in  the  acts  of  employes  of  such  a  carrier 
which  occasion  a  head-on  oolUslon  between 


stance  and  destroyed  In  the  other. 

That  the  court,  in  Zetler  v.  T.  &  G.  R.  R. 
Co.,  intended  to  and  did  announce  a  rule  of 
liability  In  this  state  as  to  common  carriers 
for  ordinary  negligence  In  the  transportation 
of  property  in  this  state  notwithstanding  a 
special  contract  limiting  the  amouht  of  re- 
covery to  an  agreed  valuation,  is  further  ap- 
parent from  the  fact  that  the  court  clearly 
recognized  the  well-settled  right  of  such  car- 
rier to  protect  itself  from  liability  as  an  in- 
surer, by  a  proper  contract  Upon  this  point 
the  court  said: 

"Under  the  contentions  made,  it  may  be  con- 
ceded for  the  purposes  of  this  case  that  It  is 
competent  for  passenger  carriers  by  specific 
regulations  which  are  reasonable  and  not  incon- 
sistent with  any  statute  or  its  duties  to  the  pul>- 
11c,  and  which  are  distinctly  brought  to  the 
knowledge  of  the  passenger,  to  protect  them- 
selves against  liability  as  insurers  of  baggage 
exceeding  a  fixed  amount  in  value,  except  upon 
additional   compensation."* 

And  added: 

"Even  if  so,  it  has  been  held,  where  such  is 
acknowledged  to  be  the  law  by  decision  or  even 
by  statute,  that  the  carrier  is  liable  for  the 
t>aggage  lost  through  his  negligence,  notwith- 
standing a  valid  contract  limiting  the  amount 
of  the  liabiUty."    (Citing  cases.) 

The  language  quoted  above,  as  well  as  that 
employed  by  the  court  in  its  opinion  on  re- 
hearing, convinces  us  that  appellant's  conten- 
tion, that  the  court  intended  to  limit  the 
case  to  an  exception  of  the  federal  rule  here- 
tofore stated,  is  not  Inferable,  except  by  a 
most  constrained  construction  of  the  lan- 
guage used. 

We  deem  it  unnecessary  to  decide  in  this 
case,  which  involves  an  Intrastate  transac- 
tion, whether  or  not  this  court  in  Zetler  v. 
T.  &  Q.  R.  R.  Co.,  which  involved  an  Inter- 
state carriage,  should  have  been  governed  by 
the  Interstate  Commerce  Act  as  amended  by 
the  Cannack  Amendment  and  construed  in 
Adaros  Express  Co.  v.  Cronlger,  supra. 
Adams  Express  Co.  v.  Cronlger  was  decided 
by  the  United  States  Supreme  Court  after  the 
original  opinion  was  rendered  in  Zetler  v. 
T.  &  G.  R.  R.  Co.  and  before  the  rehearing 
In  the  latter  case.  It  was  dted  to  this  court 
in  that  case  on  the  rehearing,  and  the  court 
adhered  to  its  original  opinion  ta  the  decision 
on  rehearing.  Regardless  of  the  interstate 
feature  of  the  case,  we  think  Zetler  v.  T.  & 
O.  R.  R.  Co.  is  ruling  in  this  action  for  the 
reasons  given. 

By  reason  of  the  view  we  have  taken,  it  is 
unnecessary  to  determine  whether  or  not  the 
re.spondent  was  bound  by  the  declaration  of 
value  made  by  the  Nevada  Transfer  Com- 
pany, from  which  appellant  received  the 
goods  for  shipment 

[t]  There  was  no  error  committed  in  in- 
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eluding,  In  the  Judgment,  Interest  on  the  ac- 
tual value  of  the  property  destroyed. 

Where  the  matter  Is  not  regulated  by  stat- 
ute, It  Is  well  settled  as  a  general  rule  that 
the  measure  of  damages  In  a  case  of  a  com- 
mon carrier  Is  the  value  of  the  goods  Intrust- 
ed to  It  for  transportation,  with  Interest  from 
the  time  they  ought  to  have  been  delivered. 
New  Tork,  Lake  Erie  &  Western  Ky.  Co.  ▼. 
Estill,  147  U.  S.  581,  13  Sup.  Ct  444,  37  Xj. 
Ed.  292;  Fell  v.  Union  Pac  Ry.  Co.,  32  Utoh, 
101,  88  Pac.  1003,  28  L.  R.  A.  (N.  S.)  1,  13 
Ann.  Gas.  1137 ;  10  C.  J.  400. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

SANDERS,  J.    I  concur. 
COLEMAN.  C.  J.    I  dissent. 


<20  Ariz.  489) 

McCANN  V.  STATB.    (Cr.  462.) 

(Supreme  Court  of  Arizona.     June  18,  1919.) 

1.  HOUICIDB   ®=»228(2)   —   COBPDB   Deucti— 
EVIDENCB— SUFFICIENCT. 

In  a  prosecution  for  homicide,  evidence, 
although  wholly  circumstantial,  heli  sufficient 
to  establish  the  corpus  delictL 

2.  HOUICIDB  ^=9268  —  EVIDBRCK  —  SuFn- 
OIBNOT. 

In  a  prosecution  for  homicide,  evidence  held 
sufficient  to  carry  to  the  jury  the  qacstion  wheth- 
er defendant  was  guilty  of  the  crime  ctiarged. 

8.  CBiianAi.  Law    «=368I2  —   Bvioencb   — 
State's  Cask  in  Chief. 
In  a  homicide  case,  evidence  of  statements 
made  by  the  accused  out  of  court  may  l>e  shown 
aa  a  part  of  the  state's  principal  case. 

4.  Cbiuinai.  Law  «=>C84— Witnesses  «=>387 

—Rebuttal  —  Cbobs-Exakination— Statb- 

mentb  bt  defendant. 

Though  statements  made  by  accused  out  of 

court  concerning  the  homicide  were  admissible 

as  part  of  the  state's  case  in  chief,  accused, 

where  he  took  the  stand  and  denied  statements, 

may  be  cross-examined  aa  to  such  statements, 

and  they  may  be  offered  in  evidence  in  rebuts 

taL 

6.  WrTNESSBS  «=337ft— Bias— Rebuttal. 

Where  a  witness  against  accused  testified 
that  he  had  not  been  on  good  terms  with  ac- 
cused recently,  it  ia  proper,  for  the  purpose  of 
explaining  bias  or  ill  feeling,  to  inquire  into 
tht  cause  without  going  into  details; 

6.  Cbiicinal  Law  9=31169(5)  —  Appeal  — 

HaBKLBSS    EbBOB— E^'IDENCB. 

In  a  prosecution  for  homicide,  where  one 
of  the  state's  witnesses  testified  that  he  had 
not  been  on  good  terms  recently  with  defend- 
ant, and,  when  asked  on  redirect  examination 
as  to  the  cause,  stated  that  he  had  come  to  the 
conclusion  that  defendant  was  guilty,  and  told 


him  80,  the  overruling  of  an  objection  to  the 
question  was  harmless,  where  the  court  prompt- 
ly struck  out  the  answer,  and  instructed  the 
jury  to  disregard  the  expression  of  opinion. 

7.   HOUICIDB    9=>306  —  iNBTBUCTIOIfS— ACOES- 
BOBtES. 

The  fact  that  deceased's  skull  showed  that 
he  had  been  shot  with  bullets  of  different  cali- 
bers does  not,  without  more,  warrant  an  in- 
struction with  respect  to  the  alMlition  of  die 
distinction  of  accessories  before  the  fact  and 
principals,  found  in  Pen.  Code  1913,  i  27. 

&  Cbiuinai.  Law   ®=9ll72(6)  —  Review  — 
Habuless  Ebbob— Inafpuoablx  Instbuc- 

TIONS. 

The  giving  of  instructions  correct  in  law, 
but  having  no  basis  in  tbe  evidence,  while  tech- 
nically erroneous,  is  not  reversible  error,  unless 
there  is  some  reason  to  believe  prejudice  re- 
sulted. 

9.  Cbiuinal  Law    «=3811(6)— Tbial  —   In- 
BTBUCTioNS— Defendant's  Testimony. 

In  a  prosecution  for  homicide,  where  soma 
of  the  witnesses  for  the  state  were  on  cross- 
examination  asked  as  to  statements  made  at 
the  preliminary  examination,  claimed  to  conflict 
with  their  testimony  at  trial,  held,  that  an  in- 
struction that,  if  the  Jury  l)elieved  that  any  wit- 
nesses at  a  time  prior  to  trial  made  voluntary 
admissions  in  regard  to  material  issues,  and 
such  admissions  were  in  conflict  with  tbe  evi- 
dence given  at  trial,  such  conflict  might  t>e  con- 
sidered by  the  jury  on  the  question  of  credibil* 
ity,  was  not  erroneous,  as  singling  out  and 
directing  the  attention  of  the  jury  to  tbe  tes- 
timony of  defendant,  which  the  state  claimed 
conflicted  with  his  statements  prior  to  trial. 

10.  Cbiuinal  Law  9=>762(5>— Inbtbuotions 
—Opinion  as  to  Defense. 

In  a  homicide  case,  where  defendant  relied 
on  alibi,  an  instruction  that  defendant  "sought" 
to  prove  an  alibi,  by  which  was  meant  he  was 
"some  place  else  at  the  time  the  crime  occur- 
red," and  that,  if  the  evidence  on  alibi  raises  a 
reasonable  doubt,  defendant  should  be  acquit* 
ted,  but  that  his  "attempt"  to  prove  an  alibi 
does  not  shift  the  burden  of  proof,  KM  not  er- 
roneous. 

11.  CBiinNAL  Law  «=>811(6)— iNaTBnanoRa 
—Defendant's  Tebtuiont. 

In  a  homicide  case,  where  defendant  took 
the  stand,  an  instruction  directing  particnlar 
attention  to  his  testimony  was  improper. 

12.  (Cbiuinal  Law  «=3ll72(2)  —  Appeax.  — 
Habmless  Erbob— Inbtbuction. 

In  a  homicide  case,  where  defendant  took 
the  stand,  an  instruction  that  his  testimony  was 
presumptively  true,  etc.,  while  improper,  held 
harmless. 

13.  JiTBT    9=383(1)    —    DlSqiTALinCATIOR    ov 
JUBOB. 

The  mere  fact  that  a  juror  was  one  of  a 
number  of  a  party  conducting  a  search  for  th« 
body  of  deceased  after  his  disappearance  iM4 
not  to  disqualify  him;  it  not  appearing  that 
anything  was  said  or  done  by  the  juror  wUch 
would  prejudice  him  for  trial  of  the  case. 
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14.  CBnairAi.IiAW  4=91035(5)— Apfbai^—Mat- 

TEBS  TO  BK  RAISED  BeLOW— JUSY. 

Where  it  was  not  apparent  that  defendant 
vaa  ignorant  that  one  who  served  as  a  juror 
participated  in  the  search  for  the  body  of  de- 
ceased after  his  disappearance,  that  matter 
should  have  been  raised  on  voir  dire  examina- 
tion, and  is  not  available  on  appeal. 

15.  CsnaiTAi.  Law  «=3721%(2)— TbiaIt-Cou- 

ICIKT  OF  COUNBKL. 

Aa  Pen.  Code  1913,  t  1228,  gives  a  defend- 
dant  husband  an  absolute  right  to  call  his  wife 
■8  a  witness  when  he  is  charged  with  homicide, 
the  state's  attorney  may  comment  on  the  fail- 
ore  of  defendant  to  call  bis  wife. 

Appeal  from  Superior  Court,  Maricopa 
County-,    George  H.  Crosby,  Jr.,  Jndge. 

Ival  McCann  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

H.  W.  Clark,  of  Phcenlx,  for  appellant 
Wiley    B.    Jones,    Atty.    Gen.,    F.    J.    K. 
McBride,  Clyde  U.  Oandy,  and  L.  B.  Whit- 
ney, Asst  Attys.  Gen.,  and  L.  M.  Laney,  Ca 
Atty.,  of  Phoenix,  for  the  State. 

PATTEB,  SuperiOT  Judge.  Charged  with 
the  murder  of  one  Kenneth  C.  Falston,  the 
appellant,  McCann,  was  convicted  In  the  su- 
perior court  of  Maricopa  county  of  the  crime 
of  murder  In  the  first  degree.  From  the 
Judgment  of  conviction  he  appeals  to  this 
court 

The  evidence  on  behalf  of  the  prosecution 
tends  to  show  that  Kenneth  G.  Falston  came 
to  the  city  of  Phcenlx  from  the  state  of  Ore- 
goo  early  In  October,  1917.  He  was  afflicted 
with  tuberculosis  In  an  advanced  stage,  and 
was  unable  for  that  reason  to  engage  In  any 
regular  employment  Soon  after  coming  to 
Phcenlx,  he  made  the  acquaintance  of  the 
appellant  McCann,  and  thereafter  the  two 
were  much  in  company.  One  Ben  Falston, 
a  brother  of  Kenneth  G.  Falston,  came  with 
the  latter  from  Oregon,  and  soon  after  reach- 
ing Phoenix  obtained  employment  at  a  ranch 
some  miles  from  that  dty.  On  the  morning 
of  November  19,  1917,  Kenneth  C.  Falston 
and  McCann  were  seen  In  company  at  a  fire 
whl<A  occurred  In  Phcenlx,  and  In  conversa- 
tion with  a  third  party,  In  the  presence  of 
McCaon,  Falston  stated  that  he  had  sold  his 
automobile  to  McCann,  and  that  they  were 
about  to  go  atwut  28  miles  in  the  country  to 
examine  another  automobile  with  a  view  to 
purdiasing  It  Falston  had  on  deposit  in  the 
PlMBnlx  National  Bank  a  sum  of  money,  and 
Ml  November  19, 1917,  he  presented  his  check 
for  $300  .and  was  paid  the  amount  of  the 
dieCk  hy  that  Institution.  On  the  aftemowi 
of  November  19th,  according  to  the  testimony 
of  the  witnesses,  Falston,  In  company  with 
McOann,  was  seen  at  Scottsdale,  Maricopa 
county.  On  the  19tb  of  November  Falston 
disappeared.    He  did  not  again  appear  at  the 
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lodging  house  where  he  slept,  nor  was  he 
seen  alive  by  any  person  after  his  appear- 
ance at  Scottsdale.  On  November  21st  bis 
disappearance  was  made  a  subject  of  public 
comment  In  the  press  of  the  city  of  Phcenlx, 
and  on  the  morning  of  that  day  McCann  no- 
tified his  employer  and  the  sheriff  of  Mari- 
copa county  that  he  believed  that  Falston 
had  been  murdered,  for  the  reason  that  he 
(McCann)  had  an  engagement  to  meet  Fals- 
ton at  9  o'clock  which  had  not  been  kept  by 
the  latter.  The  evidence  is  in  conflict  as  to 
the  time  when  this  statement  was  made  by 
McCann.  The  testimony  of  McCann's  em- 
ployer tended  to  show  that  It  was  before  9 
o'clock,  and  other  evidence  tended  to  prove 
a  later  hotir.  McCann  then  drove  to  the 
ranch  where  the  brother  of  Falston  was  em- 
ployed, procured  the  latter  to  go  with  him 
to  Phoenix,  and  for  two  days  following  en- 
gaged or  pretended  to  engage  In  a  search  for 
Kenneth  d  Falston.  In  the  course  of  that 
search,  at  a  point  some  26  miles  northeast  of 
Phcenlx,  there  was  discovered  an  overcoat, 
a  muffler,  and  a  handkerchief  Identified  as 
belonging  to  Kenneth  C.  Falston.  Shortly 
afterwards  McCann  was  arrested  and  taken 
to  the  office  of  the  county  attorney  of  Mari- 
copa county,  where.  In  answer  to  qnestions 
put  by  the  county  attorney  and  others  pres- 
ent, fiJb^ann  made  a  lengthy  statement  con- 
cerning his  association  with  Kenneth  O. 
Falston  and  of  the  occurrences  of  November 
19th  and  succeeding  days.  This  statement 
was  taken  by  a  stenographer  employed  by 
the  cotinty  attorney,  and  subsequently  writ- 
ten out  in  typewriting.  Thereafter  McCann 
was  brought  before  a  magistrate  and  was 
discharged,  inferably  because  the  body  of 
Falston  had  not  been  discovered. 

In  April,  1918,  the  body  of  a  human  being 
was  accidentally  discovered  lying  in  a  wash 
about  26  or  28  miles  northeast  of  Phoenix, 
and  in  the  general  vicinity  of  Scottsdale 
The  sheriff  was  notified,  and  in  company 
with  other  officers  immediately  repaired  to 
the  place  where  the  body  was  discovered, 
and  the  body  was  subsequently  removed  to 
an  undertaking  establishment  In  the  dty  of 
Phoenbc  Whoi  discovered  the  body  was  in  a 
condition  Indicating  that  it  had  Iain  in  the 
position  where  found  for  a  long  time.  In 
the  back  of  the  skull  there  was  a  wound, 
evidently  a  bullet  wound,  and  in  the  left 
temple  two  more  wounds  of  a  similar  char- 
acter. While  the  body  was  in  the  undertak- 
ing establishment  a  portion  of  the  skull  was 
removed  by  the  undertaker,  the  brain  matter, 
whidi  was  in  a  dried  condition,  was  exam- 
ined, and  from  it  were  removed  three  bul- 
lets, one  of  one  caliber  and  two  of  another. 
Upon  the  body  were  found  a  card  showing 
the  registration  of  Kenneth  C.  Falston  under 
the  Selective  Service  Draft  Act  (Act  Cong. 
May  18,  1917,  c.  16,  40  Stat  76  [C.  S.  Comp. 
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St  1918.  ti  2018a.  2019b,  2044a-2044k])  at 
the  place  of  his  then  residence,  in  the  state 
of  Oregon,  and  other  articles  which  were 
identified  as  belonging  to  Falston.  After  the 
discovery  of  the  body,  McCann  was  again 
arrested,  and  his  conviction  followed.  There 
was  also  evidence  tending  to  prove  that 
McCnnn,  prior  to  the  19th  of  November,  was 
in  straitened  circumstances,  and  that  soon 
after  that  date  both  he  and  his  wife  expend- 
ed considerable  sums  of  money. 

[1,2]  While  this  is  by  no  means  a  com- 
plete statement  of  the  facts,  nor  were  the 
above  matters  established  by  uncontradicted 
evidence,  it  is  sufficient  for  the  understand- 
ing of  the  legal  questions  herein  referred  to. 
At  the  close  of  the  evidence  on  behalf  of  the 
state,  and  again  at  the  close  of  all  the  evi- 
dence, the  defendant  moved  the  court  to  di- 
rect the  Jury  to  return  a  verdict  of  not 
guilty,  on  the  ground  that  there  was  not 
sufficient  evidence  to  show  either  the  corpus 
delicti,  or  to  warrant  the  submission  to  the 
Jury  the  question  of  whether  the  accused 
was  guilty  of  the  crime  charged.  The  latter 
point  does  not  seem  to  be  insisted  upon  in 
this  court.  We  have,  however,  read  care- 
fully the  voluminous  transcript  of  the  testi- 
mony, and,  while  the  evidence  is  wholly 
circumstantial,  it  Is  ample  to  warrant  the 
conclusion  reached  by  the  Jury.  To  under- 
take to  set  forth  the  numerous  facts  and 
circumstances  tending  to  prove  the  guilt  of 
the  accused  would  unduly  extend  this  opin- 
ion, and  would  be  of  no  value  in  future 
cases.  It  suffices  to  say  that  a  careful  read- 
ing of  the  testimony  leads  to  the  conclusion 
that  there  was  abundant  evidence  to  warrant 
the  verdict  of  the  Jury  in  that  respect. 

It  Is  earnestly  Insisted  that  the  evidence 
is  Insufficient  to  establish  either  that  the  de- 
ceased came  to  his  death  by  criminal  means 
or  that  the  body  found  as  above  stated  was 
that  of  Kenneth  C.  Falston.  We  think,  how- 
ever, there  was  ample  evidence  to  Justify 
the  jury  in  finding  against  the  appellant  on 
both  these  points.  As  a  common-sense  prop- 
osition, the  finding  of  the  body  of  a  human 
being  at  a  remote  and  lonely  spot,  some  dis- 
tance from  any  traveled  highway,  lying  upon 
the  ground,  with  three  bullets  imbedded  in 
the  brain,  evidently  fired  from  two  different 
weapons,  and  one  wound  In  a  position  where 
it  could  not  well  have  been  self-inflicted, 
would  Justify  any  person  in  believing  that 
death  resulted  from  these  bullet  wounds. 
Certainly  it  cannot  be  said  that  the  Jury  was 
not  warranted  in  so  finding.  The  identifi- 
cation of  the  body  found  by  the  brother  of 
the  deceased  as  that  of  Kenneth  C.  Falston, 
together  with  the  registration  card  and  other 
articles,  also  furnished  a  basis  for  the  find- 
ing of  the  Jury  that  the  body  so  found  was 
that  of  the  person  charged  in  the  informa- 
tion to  have  been  murdered. 

[3,4]  At    the    time    of    his    first    arrest 


McCann  was  taken  to  the  office  of  the  county 
attorney,  and  there  by  that  officer  and  other 
officers  of  the  law  present  was  questioned 
concerning  his  movements  at  and  about  the 
time  of  the  disappearance  of  Falston  and 
other  circumstances  surrounding  that  dis- 
appearance. Upon  the  trial,  and  as  a  part 
of  the  state's  case  in  chief,  witnesses  then 
present  testified  to  the  statements  made  by 
McCann.  The  defendant  testified  in  his  own 
behalf,  and  on  cross-examination  counsel  for 
the  state  read  to  the  witness  from  a  trans- 
cript of  the  shorthand  notes  taken  by  the 
stenographer  at  that  time  numerous  state- 
ments claimed  to  be  in  conflict  with  his  tes- 
timony given  upon  the  direct  examination. 
The  defendant  denied  making  some  of  the 
statements,  and  professed  a  want  of  recol- 
lection as  to  whether  be  made  others.  In 
rebuttal  the  state  called  the  stenographer 
who  took  the  statement,  who  was  per- 
mitted to  testify  that  the  questions 
were  actually  put  to  McCann  and  an- 
swered by  him  as  stated  in  the  questions 
put  on  cross-examination.  It  la  now  insisted 
that  this  examination  was  improperly  per- 
mitted, and  that  the  statements  made  were 
necessarily  a  part  of  the  case  in  chief,  and 
could  not  be  used  for  the  purpose  of  impeach- 
ment 

It  is  undoubtedly  the  rule  that  statements 
made  by  the  accused  may  be  shown  as  a 
part  of  the  state's  principal  case,  but  this  In 
no  wise  affects  the  rules  pertaining  to  Im- 
peachment of  the  testimony  of  the  accused, 
or  the  extent  of  the  cross-examination  to 
which  he  may  be  subjected.  It  is  not  claimed 
that  the  statements,  if  made,  were  not  vol- 
untary. The  defendant  by  statute  is  made 
subject  to  cross-examination  as  any  other 
witness,  and  a  recognized  method  of  im- 
Iieachment  of  the  testimony  of  any  witness 
Is  by  showing  statements  inconsistent,  with 
the  testimony  given  upon  the  trial.  The 
rule  in  that  respect  was  strictly  followed  in 
this  case,  the  foiudatiou'  being  properly  laid. 
The  questions  put  to  the  witnesses  were  prop- 
erly allowed,  and  the  evidence  given  in  re- 
buttal, tending  to  show  that  the  witness  did 
make  the  inconsistent  statements  set  forth  in 
the  impeaching  questi(»is,  was  properly  ad- 
mitted. That  the  state  had  In  its  main  case 
the  right  to  prove,  and  had  attempted  to 
prove  to  some  extent,  such  statements,  does 
not  limit  or  affect  the  extent  of  the  «rosB- 
examlnation. 

[5, 8]  One  Smith  was  called  as  a  witness, 
and  gave  testimony  on  l>ehnlf  of  the  state. 
Upon  cross-examination  he  was  asked  if  he 
bad  been  on  good  terms  with  the  accused  re- 
cently, to  which  he  answered  that  he  had 
not,  and  that  the  friendship  formerly  exist- 
ing between  them  had  ceased.  He  was  then 
asked  if  the  cause  of  the  estrangement  be- 
tween himself  and  the  accused  was  not  that 
he  had  been  paying  attention  to  the  wife  of 
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the  accused,  to  whicb  be  gave  a  negative 
answer.  Oa  redirect  examination  he  was 
asked  by  the  county  attorney  to  state  the 
rea8<Hi  for  the  estrangement  between  him- 
self and  the  defendant,  to  which  counsel  for 
the  defendant  objected  in  this  language: 

'Vow,  if  the  court  please,  as  to  any  opinion 
or  anything  of  that  Itind,  I  absolutely  object." 

The  objection  was  overruled,  and  the  wit- 
ness answered: 

"Wdl,  my  reasons  was  simply  this:  That 
after  I  had  beard  and  found  out  ail  I  could 
about  it,  I  came  to  the  conclusion  tliat  it 
looked  like  he  was  guilty  of  the  job,  and  I 
told  Mm  so,  and  I  told  the  public  so,  and  he  is 
the  man  who  severed  our  friendship,  not  me,  aft- 
er  be  found  out  my  attitude." 

Upon  the  giving  of  this  answer  the  defend- 
ant's counsel  moved  to  dismiss  the  Jury  and 
call  a  new  venire,  on  the  ground  that  the  de- 
faidant's  rights  had  been  prejudiced  by  the 
expression  of  opinion  by  the  witness  in  the 
answer  above  quoted.  This  motion  was  de- 
nied, but  the  court  immediately  of  his  own 
motion  struck  out  the  answer  and  instructed 
the  jury  in  emphatic  terms  that  they  must 
disregard  entirely  the  expression  of  opinion 
made  by  the  witness.  It  is  now  insisted  that, 
notwithstanding  the  action  of  the  court,  the 
expression  of  opinion  by  the  witness  was 
prejudicial  to  such  an  extent  that  it  could  not 
be  cured  by  such  action,  and  that  it  was  error 
to  deny  the  application  for  the  discharge  of 
the  Jury  and  the  summoning  of  a  new  venire, 
llie  exi»«ssion  of  opinion  by  the  witness  was, 
of  course.  Improper  and  inadmissible.  The 
witness,  having  testified  to  an  interruption  of 
the  friendship  formerly  existing  between  him- 
self and  the  defendant,  and  the  existence  of 
in  feeling  between  them,  might  properly  be 
asked  on  redirect  examination  the  cause  of 
that  ill  feeling,  or  by  whom  the  friendship 
was  interrupted,  as  bearing  upon  the  extent 
to  which  such  feeling  might  affect  the  credi- 
bility of  the  witness.  The  authorities  are 
conflicting  as  to  whether  a  witness,  who  tes- 
tifies to  ill  feeling  or  bias  against  a  party 
growing  out  of  a  difficulty  between  them, 
may  give  the  details  of  the  difficulty  upon 
redirect  examination.  But  for  the  purpose 
of  explaining  away  the  bios  or  111  feeling 
it  is  proper,  without  going  into  detail,  to 
Inquire  as  to  its  cause.  2  Wigmore  on  E^ri- 
dence,  {  952.  The  question  put  by  the  coun- 
ty attorney  on  the  redirect  examination  was 
therefore  proper.  The  objection  that  it  called 
for  the  opinion  of  the  witness  was  not  well 
founded.  There  was  nothing  in  the  record 
as  It  then  stood  to  advise  the  court  that  the 
answer  would  contain  an  expression  of  pin- 
ion, and  when  the  answer  was  given  tbe  jury 
were  promptly  and  emphatically  instructed 
tlut  it  was  improper,  and  must  be  entirely 
disregarded  by  them  for  any  purpose.  Ordi- 
narily tbe  strildng  out  of  improper  testimony. 
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coupled  with  an  instmctihn  to  the'Jnry  to  en- 
tirely disregard  it,  cores  the  error,  except  in 
cases  where  It  can  readily  l>e  seen  that  the 
error  was  so  prejudicial  as  to  be  incapable  of 
being  cured  In  that  manner.  Here,  however, 
we  thinic  the  prompt  action  of  the  court  In 
eliminating  the  objectionable  statement  and 
in  directing  the  Jury  to  wholly  disregard  it 
brings  the  case  within  the  general  rule  as 
stated  in  Hopt  r.  Utah.  120  D.  S.  430,  7  Sup. 
Ct  614,  SO  li.  Ed.  708: 

"Bat  *  *  *  as  to  the  admissibility  of  the 
evidence,  if  it  was  erroneously  admitted,  its 
subsequent  withdrawal  from  the  case,  with  the 
accompanying  instruction,  cured  the  error.  It 
is  true,  in  some  instances,  there  may  be  such 
a  strong  impression  made  upon  tbe  minds  of 
a  Jury  by  illegal  and  improper  testimony,  that 
its  subsequent  withdrawal  will  not  remove  the 
effect  caused  by  its  admission;  and  in  that  case 
the  original  objection  may  avail  on  appeal  or 
writ  of  error.  But  such  instances  are  excep- 
tional. The  trial  of  a  case  is  not  to  be  sus- 
pended, the  jury  discharged,  a  new  one  sum- 
moned, and  the  evidence  retaken,  when  an  error 
in  the  admission  of  testimony  can  be  corrected 
by  its  withdrawal  with  nroper  instructions 
from  the  court  to  disregard  it" 

[7, 1]  The  court  gave  an  instruction  with  re- 
spect to  the  abolition  of  the  distinction  be- 
tween principals  and  accessories  before  the 
fact,  embodying  in  substance  section  27,  Pe- 
nal Code  of  Arizona  1913.  The  case  seems 
wanting  in  evidence  to  wliiCh  such  an  instruc- 
tion might  be  applicable.  The  only  claim  in 
that  respect  is  the  possible  inference,  from  the 
fact  that  two  weapons  were  apparently  used 
in  perpetrating  the  homicide,  that  more  than 
one  person  might  have  been  concerned  in  it 
Upon  the  whole  evidence,  such  an  inference 
is  too  far-fetched,  and  the  case  therefore  pre- 
sents nothing  wlii(^  called  for  the  giving  of 
tills  particular  Instruction.  The  instruction, 
as,  given,  however,  was  correct  as  an  abstract 
proposition  of  law,  and  it  is  not  apparent  how 
it  could  have  prejudiced  the  accused.  The 
giving  of  instructions,  though  correct  as 
statements  of  abstract  rules  of  law,  but  which 
find  no  basis  in  the  evidence,  is  not  to  be  com- 
mended. '  It  is  technical,  but  not  reversible, 
error,  unless  there  is  reason  to  believe  that 
some  prejudice  resulted.  In  this  case  the  in- 
struction was  foreign  to  anything  shown  in 
the  evidence,  but  it  is  apparent  from  a  read- 
ing of  the  entire  record  that  It  could  not 
have  prejudiced  the  defendant  or  misled  the 
Jury.  38  Oyc.  1621,  1622;  Porras  v.  State^ 
19  Aria.  131,  166  Fac.  288. 

•  [9]  The  court  instructed  the  Jury  that.  If 
they  believed  from  the  evidence  that  any  wit- 
ness In  the  case  at  a  time  prior  to  the  trial 
had  made  voluntary  admissions  in  regard  to 
material  issues,  and  that  such  admissions 
were  in  conflict  with  the  evidence  given  by 
such  witness  at  the  trial  of  the  case,  such  con- 
flict might  be  considered  by  the  jury  for  the 
purpose  of  determining  the  credibility  of  the 
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wltnen  and  the  weight  to  be  given  to  bis 
evidence.  It  la  nrged  that  this  Instmctlon 
singles  out  and  directs  the  attention  of  the 
Jury  to  the  testimony  of  the  defendant,  be 
being  the  only  witness  to  whom  It  oould  ap- 
ply. This,  however,  is  not  strictly  correct, 
since  some  of  the  witnesses  for  the  state  on 
cross-examination  were  aatced  as  to  state- 
ments made  at  the  prellmtnary  examination 
claimed  to  be  In  conflict  with  their  testimony 
given  at  the  trial,  and  In  one  instance  at  least 
a  witness  admitted  making  a  statement  at 
such  examination  which  was  not  in  strict  ac- 
cordance with  his  testimony  given  at  the 
trial  of  the  case.  It  Is  not  claimed  that  the 
instruction  is  otherwise  erroneous,  and  It  la 
apparent  that  it  is  a  correct  statement  of  the 
law.  It  Is  couche'd  in  general  terms,  and  re- 
fers to  no  particular  witness,  and  wlille,  as 
a  matter  of  caution,  it  might  well  have  been 
omitted.  It  cannot  be  said  that  It  was  error  to 
give  it 

[10]  At  the  trial  the  defendant  sought  to 
prove  his  whereabouts  on  November  19th,  and 
succeeding  days,  for  the  purpose  of  showing 
that  he  could  not  have  been  present  at  the 
scene  of  the  homidde.  The  case,  therefore, 
was  one  calling  for  an  instruction  on  the  law 
relating  to  alibi,  and  the  court  accordingly 
gave  an  instruction  on  that  subject  In  such 
instruction  the  court  said: 

"The  defendant  has  sonKbt  to  prove  an 
alibi  in  ttiia  case.  By  an  alibi  is  meant  that  he 
has  sought  to  prove  that  he  was  some  place 
else  at  the  time  tliis  crime  occurred." 

Then  follows  a  correct  Instruction  upon 
the  subject  of  alibi,  concluding  in  this  lan- 
guage: 

"It  is  sufficient  to  Justify  an  acquittal  if  the 
evidence  upon  that  point  [alibi]  raises  a  rea- 
sonable doubt  of  his  presence  at  the  time  and 
place  of  the  commission  of  the  crime  charged, 
if  you  find  a  crime  has  been  committed,  and 
you  will  understand,  also,  that  the  attempt  of 
the  accused  to  prove  an  alibi  does  not  shift  the 
burden  of  proof  from  the  prosecution,  but  that 
the  prosecution  is  bound  to  prove  his  presence 
beyond  a  reasonable  doubt" 

The  criticism  of  this  instruction  Is  In  the 
use  of  the  words  "sought"  and-  "attempt" 
It  Is  urged  that  the  effect  of  the  use  of  these 
terms  Is  to  convey  to  the  minds  of  the  Jurors 
that  the  defendant  has  sought  and  attempt- 
ed without  success,  to  establish  the  alibi,  and 
that  the  instruction  also  carries  with  it  the 
statement  that  the  crime  charged  had  been 
committed.'  While  the  language,  "at  the  time 
this  crime  occurred,"  might,  if  standing  alone 
and  unmodified,  be  subject  to  condemnation 
under  the  decisions  of  this  court  in  Lujan  v. 
State,  16  Ariz.  123,  141  Pac.  706,  and  Merino 
T.  State,  16  Ariz.  182,  141  Pac.  710,  yet  the 
Instruction  taken  as  a  whole,  and  In  view  of 
the  language  stated  in  other  Instructions,  and 
In  the  latter  part  of  this  instruction,  does  not 


amount  to  a  statement  that  a  crime  had  been 
committed.  Nor  does  the  use  of  the  other  ex- 
pression complained  of  amount  to  reversible 
error.  Unquestionably  the  language  used  la 
subject  to  some  criticism,  and  better  chosen 
expresslona  might  have  been  adopted;  but 
the  criticism  of  this  instruction,  as  well  as 
others,  when  the  entire  charge  Is  considered, 
comes  within  the  doctrine  announced  by  this 
court  In  Beasley  v.  State,  179  Pac.  647. 

Error  Is  assigned  to  the  charge  of  the 
court  upon  the  subject  of  reasonable  doubt 
The  Instruction  complained  of  was  apparent- 
ly copied  from  the  one  quoted  in  the  opinion 
of  this  court  In  Rodrequez  v.  Territory,  14 
Ariz.  166,  125  Pac.  878.  It  was  there  held 
that  the  giving  of  such  an  Instruction  was  not 
error.  It  is  to  be  regretted,  however,  that  the 
admonition  of  this  court  In  Roberts  v.  State, 
17  Ariz.  159,  149  Pac.  380,  that  "safety  and 
uniformity  will  be  best  subserved  In  following 
the  well-established  and  approved  definition 
in  the  Webster  Case"  (5  Gush.  295-320,  52  Am. 
Dec.  711),  has  not  in  all  cases  been  observed. 

[11,12]  The  court  gave  the  following  in- 
struction, which  is  assigned  as  error: 

"The  defendant  has  served  as  a  witness  in 
his  own  bebalf.  The  law  gives  him  that  right, 
and  in  considering  the  weight  and  effect  to  be 
given  to  the  evidence  of  the  defendant,  while 
you  may  consider  his  manner  and  the  probabil- 
ity of  bis  statements,  taken  in  connection  with 
all  the  evidence  in  the  case,  and,  if  convincing 
and  carrying  with  it  a  belief  of  its  truth,  act 
upon  it;  if  not  you  have  the  right  to  reject  it 
But  this  does  not  mean  that  yon  have  a  right 
arbitrarily  to  reject  it  and  in  judging  of  the 
defendant,  who  has  testified  before  you,  you  are 
in  duty  bound  to  presume  that  he  has  spoken 
the  truth,  and  unless  that  presumption  has 
been  legally  repelled  his  evidence  is  entitled  to 
full  credit." 

The  matter  of  giving  an  instruction  with 
reference  to  the  testimony  of  the  accused  In 
a  criminal  case  has  l>een  a  subject  of  consid- 
eration by  this  court  and  the  Supreme  Court 
of  the  territory  In  a  number  of  cases.  In  two 
cases,  Halderman  ▼.  Territory,  7  Ariz.  120, 
60  Pac.  876,  and  Prior  ▼.  Territory,  11  Ariz. 
169,  89  Pac.  412,  the  giving  of  such  an  In- 
struction, although  not  in  the  language  con- 
tained In  that  given  in  this  case,  was  approved 
by  the  territorial  Supreme  Court  Later  that 
court,  in  Robertson  v.  Territory,  18  Ariz.  11, 
108  Pac.  217,  expressed  doubt  as  to  the  pro- 
priety of  giving  such  Instruction,  and  recom- 
mended that  its  use  be  discontinued.  The 
question  came  before  this  court  in  Erickson 
V.  State,  14  Ariz.  253,  127  Pac.  754.  In  that 
case  it  Is  said: 

"Since  the  adoption  of  our  Constitution,  we 
think  we  should  go  further,  and  hold  that  such 
an  instruction  is  not  only  'undesirable,'  but  er- 
ror. •  •  •  Any  instruction  that  directs  the 
jurors'  attention  particularly  to  the  testimony  of 
the  defendant,  and  authorizes  them  to  consider 
its  comparative  weight  with  an  implication  that 
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iU  ralne  !s  to  be  tested  by  a  rule  differeDt  from 
tbe  mle  applicable  to  the  testimony  of  any  oth- 
er witness,  is  certainly  a  charge  Vith  respect  to 
matter*  of  fact.*  •  •  •  We  do  not  want  to 
be  understood  as  annonndng  that  such  instruc- 
tion would  be  considered  as  sufScient  groand 
in  CTery  case  for  reversing  the  judgment. 
*  *  *  Bat,  as  such  instruction  ia  not  the  law, 
the  trial  courts  should  nerer  give  it." 

In  that  case,  bowever,  tbe  real  reason  for 
reversing  the  Judgment  was  not  tbe  giving  of 
such  an  instruction,  but  that  tbe  facts^proven 
in  the  case  did  not  bring  it  witbln  tbe  statute 
nader  wblcb  tbe  prosecution  was  brougbt. 
Under  tbia  decision  tbe  Instruction  given  In 
this  case  was  nndoubtedly  erroneous.  Tbe 
error,  bowever,  consisted  in  giving  any  io- 
strjctlon  at  all  upon  tbe  subject  Tbe  ques- 
tion whether  It  was  prejudicial  error,  suffi- 
cient to  warrant  a  reversal  of  the  Judgpoaent, 
depends  on  both  tbe  language  used  in  the  in- 
struction and  tbe  facts  and  circumstances  of 
this  particular  case.  Tbe  argument  In  sup- 
port of  tbe  claim  of  error  is,  not  tbat  no  in- 
Btroction  on  tbe  subject  ou^t  to  have  been 
givm,  but  that  tbe  language  of  the  instruc- 
tion Itself  is  prejudicial  to  tbe  defendant  It 
is  obvious,  from  a  reading  of  tbe  instruction, 
that  this  position  is  not  well  taken.  To  call 
the  attention  of  the  Jury  to  the  testimony  of 
a  witness,  and  to  ondertalie  to  state  a  rule  by 
vhich  his  testimony  is  to  be  considered,  and 
his  credibility  to  be  determined,  is  undoubt- 
edly commenting  upon  such  testimony.  But 
to  call  the  attention  of  the  Jury  to  the  testi- 
mony of  a  vt-itness,  and  to  instruct  them  tbat 
they  must  presume  that  he  has  spoken  the 
iruth,  and  that  be  is  entitled  to  full  credit, 
unless  the  presumption  tbat  he  has  so  spoken 
is  overcome,  while  a  comment  upon  his  testi- 
mony, is  a  favorable  comment,  and  puts  the 
testimony  of  such  a  witness  in  the  preferred 
position  of  starting  with  the  presumption  of 
its  truthfulness,  and  requiring  the  contrary 
to  be  showL  before  such  presumption  is  over- 
thrown. 

In  the  light  of  tbe  evidence  in  this  case,  the 
instruction  complained  of  was  more  likely  to 
be  beneficial  than  harmful  to  the  defendant. 
In  his  own  behalf  he  testified  fully  respect- 
ing the  matters  to  which  the  evidence  on  be- 
half of  the  state  had  been  directed,  denying 
many  things  testified  to  by  the  state's  wit- 
nesses, and  explaining  what  were  claimed  to 
be  Incriminating  circumstances.  He  was  sub- 
jected to  an  exceptionally  skillful  and  search- 
ing cross-examination.  In  the  course  of  that 
cross-examination,  extract  after  extract  from 
what  purported  to  be  a  transcript  of  his 
statement  made  in  the  office  of  the  county 
attorney  after  bis  first  arrest  was  read  to 
him.  and  be  was  asked  if  he  made  the  state- 
ments so  read.  For  a  time  be  denied  making 
the  statonents  embodied  in  tbe  questions,  or 
any  statement  whatever,  and  later  he  fell 
back  upon  tbe  clumsy  evasion,  "I  don't  re- 
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member."  "Rie  matters  stated  in  tbe  Im- 
peactaing  questions  put  were  utterly  at  vari- 
ance with  his  testimony  given  on  direct  ex- 
amination. In  rebuttal,  tbe  state  called  a 
number  of  witnesses  to  prove  tbat  tbe  state- 
ments contained  in  tbe  transcript  were  ac- 
tually made  by  tbe  defendant  and  also  called 
tbe  stenographer,  who  took  them  in  short- 
hand, and  he  testified  to  tbe  foot  tbat  such 
statements  were  made,  and  tbat  tbe  tran- 
script from  which  they  bad  been  read  was  a 
correct  transcript  of  his  shorthand  notes. 
Tbe  testimony  tended  very  strongly  to  show 
that  notwithstanding  bis  denial,  or  claimed 
lack  of  recollection,  the  statements  claimed 
to  have  been  made  on  the  occasion  referred 
to  were  actually  made  by  the  defendant.  Or- 
dinarily It  Is  difficult  to  Judge  from  a  written 
transcript  what  was  the  manner  and  appear- 
ance of  the  witness,  and  what  impression  was 
left  upon  the  hearers  by  tbe  testimony  he 
gave;  but  in  this  case  it  is  easy  to  see,  even 
from  the  printed  page,  that  tbe  impression 
left  by  tbe  testimony  of  tbe  defendant  must 
have  been  distinctly  unfavorable  to  him.  In 
this  situation,  an  instruction  tbat  be  was 
presumed  to  speak  truly,  and  thnt  his  testi- 
mony must  be  taken  as  tbe  truth  until  it  bad 
been  overcome,  would  be  calculated  rather 
to  benefit  the  accused,  by  placing  bis  testi- 
mony In  a  more  favorable  light  than  it  might 
otherwise  have  been  regarded,  than  to  Injure 
him  by  calling  attention  to  the  fact  that  he 
had  testified.  The  instruction  In  no  senoit 
carried  with  It  any  implication  that  the  value 
of  the  defendant's  testimony  was  to  be  tested 
by  a  rule  different  from  the  mle  applicable 
to  tbe  testimony  of  other  witnesses,  except 
more  favorably  to  the  testimony  of  tbe  defend- 
ant So  far  from  disparaging  the  testimony 
of  tbe  defendant  it  expressly  placed  It  in  a 
more  favorable  light  than  it  was  entitled  to. 
Upon  tbe  whole  record,  it  cannot  be  said  that 
the  Instruction,  though  It  ought  not  to  have 
been  given,  operated  to  the  prejudice  of  the 
defendant 

[13,14]  Defendant  complains  that  one  of 
tbe  Jurors  had  been  a  member  of  a  party 
conducting  a  search  for  tbe  body  of  Falston 
after  his  disappearance.  There  Is  not  a  suffi- 
cient showing  that  anything  was  said  or  done 
by  tbe  Juror  which  would  in  any  way  preju- 
dice him  for  the  trial  of  the  case.  But  Slv- 
ing  full  effect  to  the  claims  of  tbe  defendant 
with  respect  to  the  conduct  of  this  Juror, 
there  is  nothing  that  would  disqualify  or 
render  Incompetent  this  particular  Juror  to 
sit  in  tbe  trial  of  the  case.  Moreover,  it  does 
not  appear  tbat  tbe  defendant  did  not  know 
the  part  taken  by  the  Juror  in  tbe  searcb 
prior  to  tbe  commencement  of  the  trial,  and 
no  reason  appears  why  be  oould  not  hare 
been  examined  with  respect  to  such  matters 
upon  bis  voir  dire. 

[IS]  In  his  closing  argument  the  county  at- 
torney commented  somewhat  vigorously  upon 
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the  failure  of  the  defendant  to  call  his  wife 
as  a  witness.  It  Is  provided  by  statute  that 
upon  the  trial  of  the  husband  for  certain  of- 
fenses the  wife  may  become  a  witness  for  or 
against  the  husband  at  her  own  request,  and 
not  otherwise.  Section  1228,  Penal  Code  Ari- 
zona 1913.  In  such  cases,  the  right  of  the 
accused  to  call  his  wife  as  a  witness  In  bis 
behalf  not  being  absolute,  no  unfavorable 
comment  may  be  made  upon  his  failure  to  do 
so.  But  on  a  trial  upon  a  charge  of  murder 
the  right  of  the  accused  to  call  bis  wife  as  a 
witness  is  absolute  and  in  such  case  It  has 
been  held  by  this  court  that — 

"In  those  cases  in  which  the  defendant  may 
use  bis  wife  as  a  witness  in  his  own  behalf,  and 
fails  to  do  so.  we  think  his  failure  to  do  so  is 
a  matter  of  legitimate  adverse  comment."  Zum- 
walt  V.  State,  16  Ariz.  82,  141  Pac.  710. 

The  other  claims  of  error  have  been  con- 
sidered, but  they  are  so  obviously  without 
merit  as  to  require  no  comment. 

Finally,  counsel  for  the  defendant  Insists 
that  the  entire  conduct  of  the  trial  by  the 
court  below  was  unfavorable  to  his  client, 
and  that  an  atmosphere  of  distinct  unfair- 
ness on  the  part  of  the  court  pervaded  the 
trial,  to.  the  prejudice  of  the  defendant  But 
no  one  reading  this  lengthy  record  can  fail 
to  be  impressed  with  the  view  that  the  learn- 
ed trial  court  exercised  the  utmost  care,  some- 
times under  circumstances  trying  to  his  pa- 
tience, to  see  that  the  rights  of  the  accused 
were  fully  protected,  and  that  he  in  fact  re- 
ceived a  fair  and  impartial  trial,  and  that 
Justice  was  done  by  the  result  reached. 

Judgment  affirmed. 

CUNNINCHAM,  C.  J.,  and  ROSS,  J.,  con- 
cur. 

Note.— BAKER,  J.,  being  disqualified,  the 
remaining  members  of  the  court  called  in 
SAMUEL  L.  PATTEE,  Judge  of  the  Superior 
Court  of  Pima  County,  to  sit  with  them  at 
the  hearing  of  this  case. 
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DAYTON  V.  DRUMHELLER. 
(Supreme  Court  of  Idaho.    June  14,  1019.) 

1.  I>IBEX  AND  SLANDEB   ®=37(2)— ACTIONABLE 

Words    —    Mattehs    Subjecting    Pabtt 
Chaboed  to  Inpauous  Punishment. 
Words  falsely  published  of  another,  amount- 
ing to  a  charge  which,  if  true,  would  subject 
the  party  charged  to  infamous  punishment,  are 
libelous  per  se. 

2.  LiBEi,  AND  Slander  $=97(7) — Actionable 
Words— Chaboe  of  Cbihb. 

A  false  charge  of  arson  is  libelous  per  se; 
the  crime  of  arson  being  puniabable  by  imprison- 
ment in  tbe  penitentiary. 


3.  Libel  aitd  Slansbb  ^s>38(1)— Pbtvilxok— 
WoBDs  Used  in  Judicial  Pboceedino. 

Libelous  words  used  in  a  judicial  proceed- 
ing are  protected  by  tbe  privilege,  either  abso- 
lute or  qualified,  which  attends  such  a  proceed- 
ing. 

4.  Libel  and  Slandeb  ®=38(1) — PRIVILEGl^— 
Judicial  Pboceedino. 

Libelous  words  used  in  a  judicial  proceed- 
ing, in  order  to  be  protected  by  the  absolute 
privilege,  must  be  pertinent  or  have  some  legiti- 
mate relation  to  the  subject  of  the  inqniiy. 

5.  Libel  and  Slandeb  «=>41— Words  Used 
IN  A  Judicial  PBooEEDina — Qdaufibd 
Pbivileqb. 

Libelous  words  used  in  a  Judicial  proceed- 
ing, but  not  pertinent  and  having  no  legal  re- 
lation thereto,  are,  in  tbe  absence  of  a  malicions 
intent  to  defame,  protected  by  the  qualified 
privilege  by  reason  of  the  occasion. 

6.  Libel  and  Slandeb  €=»80,  83— Judicial 
Pboceedino— Actionable  Wobds. 

A  complaint,  charging  libel  in  a  judicial 
proceeding,  must  allege  facts  which  ebow  on 
their  face  that  tbe  libelous  words  were  neither 
pertinent  nor  had  any  legitimate  relation  to  the 
subject  of  the  inquiry,  and  that  their  use  was 
accompanied  with  express  malice  and  an  intent 
to  defame;  i.  e.,  with  a  malicious  intent  to 
defame. 

7.  New  Trial  i®=>1— Grounds— Statute. 

Tbe  grounds  for  a  new  trial  are  wholly  stat- 
utory, and  on  an  application  for  a  new  trial 
the  only  matters  which  are  pertinent  or  have 
legitimate  relation  to  the  subject  of  the  inquiry 
are  matters  which  relate  to  such  statutory 
grounds. 

8.  New  Trial  ®s»101  —  Newly  Discovered 
Evidence. 

One  of  the  essential  grounds  for  granting  a 
new  trial,  because  of  the  existence  of  evidence 
not  adduced  upon  tbe  trial,  is  that  such  evidence 
is  newly  discovered. 

9.  Libel  and  Slandeb  ®=>3S(2)  —  Words 
Used  in  Judicial  Pboceedino    —    Pebti- 

NENCT. 

Words  used  in  an  affidavit  filed  in  support 
of  a  motion  for  a  new  trial,  falsely  charging  the 
opposing  party  with  the  crime  of  arson,  and 
alleging  that  witnesses  to  whom  the  affiant  had 
talked  prior  to  the  trial  had  refused  to  testify 
to  matters  within  their  knowledge  because  of 
their  fear  of  the  party  so  charged,  arc  not  perti- 
nent and  have  no  legitimate  relation  to  the 
subject-matter  of  tbe  inquiry  before  the  court. 

10.  Libel  and  Slander  <S=»123(8)— Judioiai. 
Pboceedino — Pertinency  of  Words  Used 
—Question  for  Court. 

In  determining  the  sufficiency  of  the  com- 
plaint, the  question  whether  libelous  words  used 
in  a  Judicial  proceeding  are  pertinent  or  relate 
to  tbe  subject  of  the  inquiry  is  one  of  law  for 
the  court. 

11.  Libel  and  Slander  <S=>83,  123((J)— Words 
Used  in  Judicial  Pboceedino  —  Knowl- 
edge AS  to  Pebtinbnot  —  Question  fob 
Jury— Alleoations. 

Tbe  question  whether  the  defendant  knew  or 
believed  that  his  libelons  words  were  not  perti- 
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nent  and  had  no  legitimate  relation  to  the  mat- 
ter of  inqniry,  or  whether  he  made  the  atate- 
ments  without  reasonable  or  probable  cause,  or 
whether  his  statements  were  published  in  good 
faith,  are  questions  of  fact  for  the  jury.  This 
iasue,  so  far  as  the  sufficiency  of  the  complaint 
it  involved,  ia  presented  by  the  affirmative  al- 
legation that  the  libelous  words  were  published 
with  the  maliciouB  intent  to  defame. 

Morgan,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Kootenai  Coun- 
ty;  R.  N.  Dunn,  Judge. 

Action  for  damages  for  libel  by  Denver  P. 
Dayton  against  Jerome  U  Drumbeller.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

J.  F.  Ailsbie  and  Wm.  H.  Bonneville,  both 
of  Ooeur  d'Ala>e,  for  appellant. 

Herman  H.  Taylor  and  A.  H.  Conner,  both 
of  Sand  Point,  for  respondent. 

BUDGE,  J.  This  is  an  action  for  damages 
for  libeL  The  court  sustained  a  general  de- 
murrer to  the  amended  complaint  and  enter- 
ed Jndgment  dismissing  the  action,  from 
whid)  Jndgment  this  appeal  is  taken.  ESrror 
is  predicated  on  the  action  of  the  trial  court 
in  sostalning  the  demurrer  and  In  entering 
judgment. 

It  is  alleged  that  In  a  prior  suit,  wherein 
respondent  Drumbeller  was  plaintiff  and  ap- 
pellant Dayton  and  his  wife  were  defendants, 
Dmmheller  filed  an  affidavit,  a  copy  of  which 
is  attached  to  the  amended  complaint  as  an 
cihibit;  the  alleged  def&m.atory  matter  being 
set  forth  In  the  body  of  the  amended  com- 
plaint in  htec  verba: 

"Affiant  further  says  that  prior  to  the  trial  of 
this  action  he  had  inquired  of  a  number  of  per- 
rons if  they  would  testify  as  to  the  value  of  the 
said  ranch,  but  of  the  persons  so  inquired  those 
who  were  familiar  with  the  ranch  refused  to 
testify  and  gave  as  their  reasons  therefor  that 
the  defendant  Dayton  was  a  dangerous  man 
ud  bad  the  reputation  of  burning  up  the  prop- 
erty of  bis  neighbors,  and  that  they  did  not  wish 
to  involve  themselves  in  any  difficulty  with  him 
u  they  were  afraid  he  would  bum  up  their  prop- 
erty or  do  them  physical  violence.  It  was  only 
after  the  trial  of  this  action  and  the  general  in- 
dignation of  the  public  over  the  miscarriage  of 
joRtice  in  which  the  said  trial 'resulted  that  the 
pkintifT  was  able  to  secure  witnesses  who  were 
willing  to  testify  as  to  the  value  of  the  said 
land ;  tbat  for  obvious  reasons  the  plaintiff  has 
not  heretofore  and  does  not  now  disclose  the 
names  of  such  persons." 

It  is  further  alleged  by  innuendo  that  re- 
spondent, by  the  language  above  quoted, 
"charged  and  intended  to  charge  plaintiff 
with  the  crime  of  arson." 

[1,2]  Whether  or  not  the  words  quoted 
from  the  affidavit.  In  the  amended  complaint, 
amount  to  a  charge  of  arson,  unless'  coupled 
with  the  Innuendo,  we  are  not  called  upon  to 
decide.    It  la  perfectly  clear,  however,  tbat 


taken  In  connection  with  tbe  Innuendo,  tbe 
amended  complaint  alleges  In  substance  tbat 
respondent  wrote  and  published  a  charge  of 
arson  of  and  concerning  this  appellant.  Un- 
der the  statutes  of  this  state,  the  crime  of  ar- 
son is  a  felony,  punishable  by  imprisonment 
In  the  penitentiary.  The  rule  Is  well  settled 
that  words  falsely  published  of  another, 
amounting  to  a  charge  which.  If  true,  would 
subject  the  party  charged  to  Infamous  pun- 
ishment, are  In  themselves  libelous,  or  as  18 
commonly  said,  libelous  per  se.  Douglas  v. 
Douglas,  4  Idaho,  293,  38  Pac.  034 ;  1  Cooley 
on  Torts  (3d  Ed.)  p.  377;  1  Kinkead's  Com- 
mentaries on  Torts,  p.  769.  The  particular 
cbarge,  tbat  of  arson,  has  been  frequently 
held  to  fall  vrithin  the  foregoing  rule.  1  Cool- 
ey on  Torts  (3d  Ed.)  p.  382 ;  Clugston  v.  Gar- 
retson,  103  Cal.  441,  37  Pac  469;  C!ox  v. 
Strickland,  101  Ga.  482,  28  S.  B.  655;  Taylor 
V.  Ellington,  46  La.  Ann.  371,  15  South.  499 ; 
1  Kinkead's  Commentaries  on  Torts,  p.  769, 
and  cases  cited  in  note  64. 

[3-1]  The  libelous  or  defamatory  words 
were  used  in  a  judicial  proceeding.  Language 
used  In  a  judicial  proceeding  is  protected  by 
the  privilege  which  attends  such  a  proceeding. 
This  privilege  may  be  either  absolute  or  qual- 
ified. 

We  will  first  consider  whether  or  not  the 
words  used  fall  within  the  protection  of  the 
absolute  privilege.  Respondent  does  not  seek 
to  question  tbe  rule  hitherto  established  In 
this  court  that  libelous  matters  used  in  a  ju- 
dicial proceeding,  In  order  to  be  protected  by 
this  privilege  must  be  pertinent  or  have  rela- 
tion to  the  subject  of  the  inquiry  (Carpenter 
V.  Grimes  Pass  Placer  Mining  Co.,  19  Idaho, 
384,  114  Pac.  42;  see,  also,  Wyatt  v.  Buell, 
47  Cal.  624;  Maulsby  v.  Relfsnlder,  69  Md. 
143,  14  Atl.  505,  and  discussion  in  Gosewisch 
V.  Doran,  161  Cal.  611, 119  Pac.  656,  Ann.  Cas. 
1913D,  442,  and  note  444),  but  insists  tbat  the 
words  used  in  the  affidavit  above  referred  to 
are  pertinent  and  material. 

What  is  meant  by  pertinency,  relevancy, 
and  materiality  In  this  connection,  is  well  ex- 
pressed In  the  case  of  Union  Mutual  Life 
Insurance  Co.  v.  Thomas,  83  Fed.  803,  28  C. 
C.  A.  96,  where  It  is  said : 

"It  is  perhaps  not  necessary  that  it  be  in  all 
cases  material  to  the  issues  presented  by  the 
pleadings,  but  it  must  be  legitimately  related 
thereto,  or  so  pertinent  to  the  subject  of  the 
controversy  that  It  may,  in  the  course  of  the 
trial,  become  the  subject  of  inquiry," 

[7-t]  It  should  be  remembered  that  these 
words  were  used  In  an  affidavit  filed  In  sup- 
port of  a  motion  for  a  new  trial.  Tbe  grounds 
for  a  new  trial  are  wholly  statutory,  and  are 
set  forth  in  G.  L.  |  4439.  Subdivision  4  there- 
of, defining  one  of  the  grounds  as: 

"Newly  discovered  evidence,  material  for  the 
party  making  the  application,  which  he  could 
not,  with  reasonable  diligence,  have  discovered 
and  produced  at  the  trial" 
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— Is  the  only  snbdiTlsIon  under  this  section 
to  wblch  such  an  affidavit  could  bear  any 
possible  relation.  Tested  by  the  requirements 
of  this  subdivision,  the  defamatory  matter 
set  forth  in  the  affidavit  and  relied  upon  as 
the  basis  for  recovery  In  the  present  action 
cannot  be  regarded  as  pertinent  or  having 
any  legitimate  relation  to  the  application  for 
a  new  trial,  which  was  the  subject  at  Issue  in 
which  the  words  were  used.  One  of  the  es- 
sential qualifications  of  such  evidence,  In  or- 
der to  be  pertinent  to  such  an  issue,  Is 
that  it  must  be  newly  discovered.  The  lan- 
guage of  the  affidavit  precludes  absolutely 
the  idea  that  the  evidence  therein  referred  to 
is  newly  discovered,  respondent  affirmatively 
stating  that  its  existence  was  known  to  blm 
prior  to  the  trial.  No  legal  reason  is  given, 
nor  are  any  facts  stated  in  the  affidavit  from 
which  one  may  be  inferred,  for  not  producing 
the  evidence  at  the  trial.  The  defamatory 
matter  could  have  no  possible  legal  bearing 
upon  tlie  application  for  a  new  trial,  and 
hence  was  neither  pertinent  nor  had  any  legit- 
imate relation  to  the  subject  then  at  issue 
before  the  court.  Hyde  v.  McCabe,  100  Mo. 
412.  13  S.  W.  875;  King  ▼.  McKlssick  (O.  C.) 
126  Fed.  215 ;  Rich  v.  Eason  (Tex.  Civ.  App.) 
180  S.  W.  303;  Lesser  v.  International  Trust 
Co.,  175  App'.  Div.  12,  161  N.  Y.  Supp.  624; 
Barnett  v.  Loud,  226  Mass.  447, 115  N.  E.  767; 
Mutual  Life  Insurance  Co.  v.  Thomas,  supra ; 
Moore  v.  Manufacturers*  National  Bank  of 
Troy,  123  N.  Y.  420,  25  N.  EX  1048, 11  L.  R.  A. 
758;  McLaughlin  v.  Cowley,  127  Mass.  316. 
Therefore  it  affirmatively  appears  upon  the 
face  of  the  amended  complaint  that  the  libel- 
ous words  used"  are  not  protected  by  the  abso- 
lute privilege. 

Having  reached  the  conclusion  that  the 
matter  complained  of  is  not  absolutely  privi- 
leged, still  the  presumption  of  its  privileged 
character  obtains  by  reason  of  the  occasion, 
and  it  is  necessary  that  the  complaint  state 
facts  showing  that  it  is  not  qualifledly  privi- 
leged. 

There  Is  considerable  confusion  in  the  de- 
cided cases  as  to  what  allegations  are  neces- 
sary for  this  purpose.  All  the  cases  agree 
that  the  plaintiCT  must  allege  that  the  publi- 
cation was  made  maliciously ;  i.  e.,  with  ex- 
press malice  or  malice  in  fact,  and  for  the 
purpose  of  defaming  the  party  to  whom  the 
statements  relate.  In  other  words,  It  is  the 
malicious  intent  to  defame  which  removes 
the  protection  of  the  qualified  privilege.  Qar- 
demal  v.  McWllUams,  43  La.  Ann.  454,  9 
South.  106,  26  Am.  St  Rep.  103;  Myers  v. 
Hodges,  53  Fla.  107,  44  South.  357 ;  Johnson 
V.  Brown,  13  W.  Va.  71. 

The  appellant  herein  has  alleged  both  ac- 
tual malice  and  Intent  to  defame.  It  is  al- 
leged that  the  words  used — 

"were  at  all  times  and  now  are  false,  defama- 
tory, and  malicious,  and  that  the  wridns,  com- 
posing, and  publication  thereof,  as  aforesaid, 
<waa  and  is  wroogf ol,  malicious,  and  defamatory. 


and  tended  and  do  tend  to  Impeach  the  honesty, 
integrity,  and  reputation  of  this  plaintiff,  and 
to  financially  injure  the  business  of  this  plain- 
tiff." 

And  It  Is  also  alleged  that  the  defamatory 
words — 

"were  and  are  false,  malidous,  defamatory,  and 
untruthful,  and  were  made,  composed,  written, 
and  published  of  and  about  plaintiff  for  the 
purpose  of  securing  an  unjust  and  unfair  ad- 
vantage of  this  plaintiff,  and  of  wronging,  de- 
frauding, and  defaming  this  plaintiff,  and  of  in- 
juring and  impairing  his  credibility  as  a  witness, 
and  his  good  name  before  the  court  and  the 
community  in  which  he  resided." 

It  is  therefore  apparent  that  the  amended 
complaint  herein  conforms  to  the  rule  that 
the  plaintiff  must  allege  that  the  publication 
was  made  maliciously  and  tor  the  purpose  of 
defaming  the  party  to  whom  the  statements 
relate;  !.  e.,  that  it  was  made  with  the  ma- 
licious intent  to  defame. 

Is  It  necessary  for  the  plaintiff  to  go  fur- 
ther and  allege  that  the  libelous  matter  was 
pul^lshed  with  knowledge  or  belief  that  the 
same  was  not  pertinent  to  the  issue,  or  in 
other  words  was  made  without  reasonable  or 
probable  cause,  and  that  the  publication  was 
not  made  in  good  faith? 

[10, 11]  So  far  as  the  sufficiency  of  the  com- 
plaint Is  concerned,  the  question  whether  or 
not  the  libelous  words  were  pertinent  or  bad 
relation  to  the  subject  of  the  inquiry  Is  one  of 
law  for  the  court,  and  the  facts  showing  that 
the  defamatory  matter  is  not  pertinent  and 
has  no  relation  to  the  subject  of  the  Inquiry 
must  appear  upon  the  face  of  the  complaint. 
This,  coupled  with  the  allegation  of  express 
malice  or  malice  In  fact,  and  of  intent  to  de- 
fame, is  sufficient,  for  the  allegation  that  the 
libelous  words  were  used  with  the  malicious 
intent  to  defame  completely  negatives  the  ex- 
istence of  good  faith. 

With  reference  to  the  legal  question  coa- 
fronting  the  court  In  its  effort  to  determine 
whether  the  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action,  the  pertinency 
of  the  matter  to  the  occasion  Is  what  Is  meant 
by  probable  cause.  Cook  on  Defamation,  p. 
60.  quoted  in  Lawson  v.  Uicks,  38  Ala.  279,  81 
Am.  Dec.  49 ;  Lea  v.  White,  36  Tenn.  (4  Sneed) 
111;  Shadden  v.  McElwee,  86  Tenn.  146,  5 
S.  W.  602,  6  Am.  St  Rep.  82L 

We  hold,  therefore,  that  the  question 
whether  or  not  the  libelous  words  are  perti- 
nent or  have  relation  to  the  subject  of  the  in- 
quiry. Is  one  of  law  for  the  court  to  determine 
from  the  facts  alleged  in  the  complaint  The 
question  of  whether  or  not  the  defendant 
Ikuew  or  believed  that  his  libelous  words  were 
not  pertinent  and  had  no  relation  to  the  in- 
quiry, or  whether  he  made  the  statements 
without  reasonable  or  probable  cause,  or 
whether  or  not  his  statements  were  publish- 
ed in  good  faith,  are  questions  of  fact  for  the 
Jury.    This  issue,  so  far  as  the  sufficiency  oC 
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the  complaint  Is  Involved,  Is  presented  by  the 
■ffinnative  allegation  that  the  libelous  words 
were  pnbllahed  with  the  malicious  Intent  to 
defame: 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  con- 
formity with  the  views  herein  expressed. 
Costs  are  awarded  to  appellant 

BICE,  J„  concurs. 

MORGAN,  C.  J.  (dissenting).  Our  InabUi- 
tj  to  agree  in  this  case  is  due  to  our  failure 
to  nnderatand  alike  the  sense  in  which  the 
words  "pertinent"  and  "relevant"  are  used 
in  expressing  the  rule  of  absolute  privilege 
of  publication  of  defamatory  language  In  ju- 
dicial proceedings.  The  majority  members 
have  given  these  words  the  meanings  usually 
intended  by  lawyers  and  judges  when  em- 
ploying them  in  discussing  the  admissibility 
of  evidence,  and  have  thereby  misled  them- 
selves into  the  conclusion  that  because  the 
evidence  mentioned  in  the  affidavit  was  not 
newly  discovered,  although  Cbe  language  com- 
plained of  was  used  in  support  of  a  motion 
for  a  new  trial  in  an  effort  to  inform  the 
court  why  certain  Indispensable  testimony 
was  not  produced  at  the  former  bearing,  that 
language  was  neither  pertinent  nor  relevant, 
and  was  therefore  not  absolutely  privileged. 

These  words  should  not  be  used  in  cases 
of  this  kind  in  the  sense  in  which  they  are 
nsually  employed  by  members  of  the  legal 
profession.  The  substance  of  the  law  upon 
this  subject  when  awUed  to  the  case  nnder 
consideration  is  that  if  the  language  employ- 
ed by  Drumheller  In  his  afBdavlt  bore  legit- 
imate relation  to — that  is  was  published  with 
legitimate  reference  to — the  motion  for  a 
new  trial,  it  was  absolutely  privileged,  and 
the  fact  that,  as  a  matter  of  law,  it  was  In- 
comi>etent  to  support  the  motion,  is  immate- 
rial. 

The  sense  In  which  the  words  in  question 
are  to  be  understood  in  cases  of  this  kind  is 
to  be  found  In  Maulsby  v.  Reifsnlder,  69  Md. 
143,  14  Atl.  505,  where  the  Court  of  Appeals, 
quoting  from  the  opinion  of  Bramwell,  J.  A., 
in  case  of  Seaman  v.  NethercUft,  Law  Itep.  2 
Com.  Pleas  Dlv.  53,  said: 

**I  am  by  no  means  sure  that  the  word  'rele- 
vant' is  the  best  word  that  could  be  used;  the 
phrase  used  by  the  Lord  Chief  Baron,  and  the 
Ix>rd  Chancellor  in  Dawkins  v.  Lord  Rokeby 
wonld  seem  preferable,  having  reference,  or 
made  with  reference,  to  the  inquiry." 

And  again: 

"We  cannot  agree  with  Brett,  M.  R.,  that  in 
a  snit  against  counsel  for  slander  the  only  in- 
qniry  is  whether  the  words  were  spoken  in  a 
Judicial  proceeding,  and.  If  so,  the  case  must  be 
■topped.  We  qnlte  agree,  however,  with  Bram- 
well, J.  A.,  in  Seaman  v.  NethercUft,  that  'rele- 
vant' and  'pertinent'  are  not  the  best  words  that 
could  be  used.  These  words  have  in  a  measure 
a  technical  meaning,  and  we  all  know  the  diffi- 


culty in  determining  in  some  eases  what  is  rele- 
vant or  pertinent.  With  Lord  Chancellor 
Cairns,  we  prefer  the  words  'having  reference' 
or  'made  with  reference,'  or,  in  the  language  of 
Shaw,  C.  J.,  'having  i«lation  to  the  cause  or 
subject-matter.' " 

The  Supreme  Court  of  Lioulslana,  in  Gar- 
demal  v.  McWiUlams,  43  La.  Ann.  454,  9 
South.  106,  26  Am.  St  Rep.  195,  said: 

"In  this  class  of  privileged  commnnications, 
the  occasion  Is  an  absolute  privilege,  and  the 
only  question  Is  whether  the  occasion  existed 
and  whether  the  matter  complained  of  was  perti- 
nent to  the  occasion.  In  judicial  proceedings, 
both'  criminal  and  civil,  great  latitude  is  allowed 
parties  in  the  pursuit  of  private  rights,  or  the 
prosecution  of  crimes.  Public  order  necessarily 
requires  this  latitnde.  What,  then,  is  alleged 
In  a  judicial  proceeding  In  the  effort  to  enforce 
a  private  right  is  not  to  be  judged  by  technical 
rules.  The  party  attempting  to  enforce  his  right 
may  be  mistaken  in  his  remedy;  be  may  use 
language  which  could  have  been  avoided.  But 
after  all,  the  question  is  one  of  intent" 

And.  quoting  from  Kllnck  v.  Colby,  46  N. 
T.  434,  7  Am.  Rep.  360,  it  adds: 

"Intent  makes  the  libel  in  such  a  case;  strong 
words  do  not" 

The  Supreme  Court  of  Florida,  in  case  of 
Myers  v.  Hodges,  63  Fla.  197,  44  South.  867, 
said: 

"In  the  United  States,  according  to  the  over- 
whelming weight  of  authority,  in  order  that  de- 
famatory words,  published  by  parties,  counsd, 
or  witnesses  in  the  due  course  of  a  judicial  pro- 
cedure, may  be  absolutely  privileged,  they  must 
be  connected  with,  or  relevant  or  material  to, 
the  canse  in  hand  or  subject  of  inquiry.  If  they 
be  so  published,  and  are  so  relevant  or  pertinent 
to  the  subject  of  inquiry,  no  action  will  lie 
therefor,  however  false  or  malldous  they  may 
in  fact  be.  •  •  •  We  think  the  ends  of  Jus- 
tice will  be  effectually  accomplished  by  not  ex- 
tending the  privilege  so  far  as  to  mako  it  an 
absolute  exemption  from  liability  for  defama- 
tory words  wholly  and  entirely  outside  of,  and 
having  no  connection  with,  the  matter  of  in- 
quiry. For  why  should  a  person  be  absolutely 
privileged  to  defame  another  in  the  course  of  a 
judicial  proceeding  by  making  slanderous  state- 
ments wholly  outside  of  the  Inquiry  before  the 
court?  We  think  it  unnecessary  to  carry  the 
doctrine  so  far.  The  ends  of  justice  can  be 
effectually  accomplished  by  placing  a  limit  upon 
the  part  of  counsel  who  avails  himself  of  his 
situation  to  gratify  private  malice  by  uttering 
slanderous  expressions  and  making  libelous 
statements,  which  have  no  relation  to,  or  con- 
nection with,  the  cause  in  hand  or  the  subject- 
matter  of  the  Inquiry.    *    •    • 

"In  determining  what  is  pertinent  however, 
much  latitude  must  be  allowed  to  the  judgment 
and  discretion  of  those  who  maintain  a  cause  in 
court  •  •  •  We  believe  the  true  doctrine  to 
be,  as  declared  by  the  Supreme  Court  of  our 
neighboring  state  of  Alabama,  in  the  case  of 
Lawson  v.  Hicks,  88  Ala.  279,  81  Am.  Dec.  48: 
'Words,  spoken  or  written,  in  the  course  of  a 
Judicial  proceeding,  by  the  oarties,  or  the  coun- 
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sel,  if  rdeTant,  will  not  rapport  an  action  for 
defamation;  nor  when  irrelerant,  if  the  speaker 
or  writer  believed  that  they  were  relevant,  and 
had  rcaaonable  or  probable  cause  so  to  believe; 
nor  in  any  cate,  without  proof  of  actual  mal- 
ice.' " 

The  case  of  Union  Mutual  Life  Ins.  Co.  v. 
Thomas,  83  Fed.  803,  28  C.  C.  A.  96,  differs 
not  at  all  upon  this  point  from  the  foregoing 
authorities.  However,  the  quotation  from 
that  case,  in  the  majority  opinion,  has  an  op- 
posite meaning  from  that  which  the  majority 
members  believe  it  to  have.  Had  they  un- 
derstood it  they  would  not  have  quoted  it 
with  approval,  or,  having  so  quoted  it,  would 
have  followed  It.  Referring  to  language  used 
by  a  party  to  a  Judicial  proceeding  and  re- 
lied upon  as  being  defamatory.  It  is  said  In 
the  quotation: 

"It  is  perhaps  not  necessary  that  it  be  In  all 
cases  material  to  the  issues  presented  by  the 
pleadings,  but  it  must  be  legitimately  related 
thereto,  or  so  portinent  to  the  subject  of  the 
controversy  that  it  may,  in  the  course  of  the 
trial,  become  the  subject  of  inquiry." 

That  sentence  expresses  three  separate 
thoughts:  (1)  It  is  not  necessary  that  defam- 
atory language,  used  by  a  party  to  a  Judi- 
cial proceeding,  in  order  to  be  absolutely 
privileged,  be  material  to  the  issues  present- 
ed by  the  pleadings ;  (2)  it  is  necessary  that 
it  be  legitimately  related  thereto ;  or  (3)  that 
it  be  80  pertinent  to  the  subject  of  the  con- 
troversy that  it  may,  in  the  course  of  the 
trial,  become  the  subject  of  inquiry. 

The  quotation  does  not  mean  that  the  pub- 
lication of  defamatory  language,  in  such  a 
case,  in  order  to  be  privileged,  must  be  bo(h 
legitimately  related  to  and  so  pertinent  to 
the  subject  of  the  controversy  that  it  may, 
in  the  course  of  the  trial,  become  the  sub- 
ject of  Inquiry.  It  means,  what  it  says,  that 
it  must  be  one  or  the  other.  The  foregoing 
opinion  proceeds  upon  the  theory  that  it 
must  be  both,  and  uses  the  words  "legitimate- 
ly related"  and  "pertinent"  In  a  sense  which 
is  in  direct  opposition  to  the  first  part  of 
the  quotation,  to  the  effect  that  it  is  not 
necessary  that  such  language  be  material 
to  the  issues  presented. 

The  language  complained  of  having  been 
published  In  a  Judicial  proceeding  by  a  party 
thereto,  it  is  a  question  for  the  court  to  de- 
cide, not  whether  It  Is  incorporated  in  an 
affidavit  which  Is  drawn  with  sufficient  skill 
to  meet  the  requirements  of  our  statute  gov- 
erning new  trials,  but  whether  the  statement 
complained  of  was  "made  with  reference"  or 
"Iiad  relation"  to  the  application  for  a  new 
triaL  If  the  answer  to  this  question  be  in 
the  affirmative,  the  publication  is  absolute- 


ly privileged ;  If  the  answer  be  In  the  nega- 
tive, it  is  not  because  of  a  provision  of  onr 
statute  making  "newly  discovered  evidence, 
material  for  the  party  making  the  applica- 
tion, which  he  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at 
the  trial,"  a  ground  for  a  new  trial,  but  be- 
cause it  Is  80  foreign  to  the  motion  for  a 
new  trial  that  it  was  manifestly  injected  in- 
to the  proceedings  for  the  purpose  of  malign- 
ing and  defaming  appellant,  because  the  lan- 
guage complained  of  constitutes  "libelous 
statements,  which  have  no  relation  to,  or 
connection  with,  the  cause  in  band  or  the 
subject-matter  of  the  inquiry." 

In  order  to  show  that  the  members  of  the 
majority  have  taken  the  erroneous  position 
that  this  language  is  actionable  merely  be- 
cause It  is  not  stated  in  such  a  way  as  to 
constitute  ground  for  a  new  trial,  although 
the  words  relied  on  as  libelous  bear  legiti- 
mate relation  to  the  motion  before  the  court, 
I  will  change,  slightly,  the  language  Intro- 
ductory to  the  portion  of  the  affidavit  so 
relied  on  and  thereby  remove  every  objection 
which  the  majority  opinion  makes  to  the  ab- 
solute privilege  of  its  publication.  These 
changes  will  be  additions  to  the  affidavit  and 
will  be  indicated  by  italics: 

"Affiant  further  says  that  prior  to  the  trial 
of  this  action  he  bad  inquired  of  a  number  ot 
persons  if  they  would  testify  as  to  the  value  of 
the  said  ranch,  but  of  the  persons  so  inquired 
those  who  were  familiar  with  the  ranch  laid 
they  were  not  and  refused  to  testify,  and  tinoe 
the  trial  gave  as  their  reasons  therefor  that  tbe 
defendant  Dayton  was  a  dangerous  man  and 
had  the  reputation  of  burning  up  the  property 
of  his  neighbors,  and  that  tiiey  did  not  wish 
to  involve  themselves  in  any  difficulty  with  him, 
as  they  were  afraid  he  would  bum  up  their 
property  or  do  them  physical  violence.  It  was 
only  after  the  trial  of  this  action,  and  the  gen- 
eral indignation  of  the  public  over  the  miscar- 
riage of  justice  in  which  the  said  trial  resulted, 
that  the  plaintiff  was  able  to  secure  witnesses 
who  were  willing  to  testify  as  to  the  value  of 
the  said  land;  that  for  obvious  reasons  the 
plaintiff  has  not  heretofore  and  does  not  now 
disclose  the  names  of  snch  persons." 

It  will  not  do  to  say  in  answer  to  this 
that  the  affidavit,  so  changed.  Is  false.  The 
demurrer  admits  it  was  false  as  originally 
drafted.  It  is  true  the  affidavit  is  insuffi- 
cient as  a  statement  Of  grounds  for  a  new 
trial.  It  is  also  true  it,  and  all  matters  con- 
tained In  it,  have  reference  and  relation  to 
the  motion  for  a  new  trial  in  case  of  Drum- 
heller  ▼.  Dayton,  pending,  when  the  affidavit 
was  made,  in  the  court  wherein  it  was  filed. 

It  follows  that  it  was  absolutely  privileged, 
and  that  the  Judgment  of  the  trial  court 
should  be  affirmed. 
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STATE  y.  KAHN.    (No.  4287.) 

(Supreme  Coart  of  Montana.    Blay  20,  1919.) 

1.  States  «=94— Wab  Powers  or  Oonoress— 
PowEB  TO  State  —  PaNiSHMBNT  of  Sedi- 
nouB  Act. 

Grant  of  war  powers  to  Congress  by  Const. 
V.  S.  art.  1,  !  8,  construed  with  article  6,  mak- 
ing laws  of  United  States  the  supreme  law  of 
the  land,  and  article  1,  |  10,  forbidding  state  to 
engage  in  war  unless  in  imminent  danger,  is 
not  so  exduaive  as  to  prohibit  definition  and. 
piuusbment  of  sedition,  as  is  done  by  Laws 
11)18  (Ex.  Seas.)  c.  11,  in  view  of  Const.  U.  S. 
Amend.  10,  giving  states  powers  not  delegated, 
as  state  is  in  duty  bound  to  aid  United  States 
in  war,  as  is  recognized  in  Const.  Mont,  art 
12.  {  12. 

2.  CONSTITUnONAI,  LAW  «s>90— Ln(ITATIOII 
OR    CONGVISS— FiBST  AMENDMENT. 

Const  U.  S.  Amend.  1,  guaranteeing  free 
speech,  is  a  limitation  on  powers  of  Congress, 
and  not  a  restriction  on  the  state. 

3.  CoNsnruTiONAi.  I<aw  «=3Q0— B'bbb  Sfbboh 
—Sedition  Act. 

Sedition  Act  held  not  to  impair  Bill  of 
Rights,  I  10,  guaranteeing  free  speech. 

4.  Wab  «=»4—Vaijditt— Intent— "Cai^u- 

LA1KD." 

Sedition  Act  prohibiting  in  time  of  war  nt- 
terins.  etc,  of  language  "calculated"  to  incite 
resistance  to  prosecution  of  war,  being  purely 
b  statutory  offense,  in  exercise  of  police  pow- 
er, is  valid  though  intent  is  not  made  an  in- 
gredient and  if  an  intent  were  needed  the  word 
"calculated"  is  broad  enough  to  include  intent. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Calcu- 
tated.] 

5.  CoNSTiTunoNAi,  Law  «=»4S  —  Stattttb — 

CONBIBVCTION. 

In  testing  validity  of  statute  subject  to  two 
constructions,  one  of  which  will  uphold  its  va- 
lidity, while  the  other  will  condemn  it,  the  for- 
mer will  be  adopted  if  it  can  be  done  without 
violence  to  fair  meaning  of  the  words. 

6.  Cbiminal  Law  «=>413(1)  —  Evidence  — 
8ei.f-Skbvino  Declarations. 

In  prosecution  for  sedition  under  Laws  1018 
(Ex.  Sess.)  c.  11,  where  no  restraint  was  placed 
on  defendant  in  bis  elfort  to  disclose  his  atti- 
tude toward  the  government  exclusion  of  evi- 
dence of  declaration  of  defendant,  made  out  of 
court  as  to  liis  loyalty,  wag  proper. 

7.  Cbixinai.  Law  €=9lOS(i(2)  —  Afpeait-Ex- 

CEPTIONS — 1  NSTRncnONS. 

As  provided  by  Rev.  Codes,  i  9271,  an  in- 
struction not  excepted  to  in  trial  court  cannot 
be  complained  of  on  appeal. 

8.  Criminal  Law  «=s»1137(3)  —  Afpbai.— In- 
vited E^RBOB— iNSTRUCTIONa 

Defendant  may  not  complain  of  an  instruc- 
tion given  at  his  instance. 

9.  Cbiminai,  Law  ■s='829(1)— Requested  In- 
structions—Refu  sal. 

A  tendered  instruction,  fully  covered  by  the 
instructions  given,  is  properly  refused. 
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10.  Criminal   Law 

TivB  Instruction. 
A   tendered  instruction,    argumentative   in 
form,  is  properly  refused. 

11.  War  9=34— Seditious  Utterances— Evi- 
dence—Sufticienot. 

In.  a  prosecution  for  seditious  utterances 
under  Laws  1918  (Ex.  Sess.)  c.  11,  evidence  of 
disloyal  remarks  about  rich  man's  war,  sink- 
ing of  Lusitania,  etc.,  held  sufficient  to  author- 
ize conviction. 

12.  Courts  C=»97(6)— Precedents— Oonstbuc- 
tion  of  Federal  Statute. 

In  construing  Sedition  Act  construction  of 
similar  Espionage  Act  by  the  Supreme  Court  of 
United  States,  if  not  conclusive  on  state  court 
is  entitled  to  the  greatest  respect 

Appeal  from  District  Court  Cartwn  Coun- 
ty;   A.  0.  Spencer,  Judge. 

Ben  Kahn  was  convicted'  of  seditions  nt- 

terances,  and  he  appeals.    AfBrmed. 

H.  C.  Cilppen,  ot  Billings,  for  appellant 
S.  Q.  Ford  and  Frank   Woody,  botb  ot 
Helena,  for  tbe  State. 

HOLLOW  AT,  J.  The  defendant  was  con- 
victed of  the  crime  of  sedition,  and  has  ap- 
pealed from  the  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial 

Itie  Attorney  General  Insists  that  the  new 
trial  proceedings  were  not  properly  before 
the  lower  court  and  that  Its  action  tliereon 
is  not  subject  to  review.  The  question  rais- 
ed Involves  tlie  right  or  authority  of  the 
county  attorney,  after  the  statutory  time 
for  filing  a  notice  of  Intention  to  move  for  a 
new  trial  had  expired,  to  stipulate  that  the 
notice  might  be  filed  out  of  time  and  the 
motion  beard  without  objection  upon  that 
ground.  The  principal  questions  presented  by 
appellant  may  be  raised  on  the  appeal  from 
the  judgment,  and  because  of  this  fact,  and 
because  of  the  importance  of  the  case,  we 
reserve  our  opinion  upon  the  Attorney  Gen- 
eral's objection. 

The  Information  charges  that  on  March  6, 
1918,  in  Carbon  county,  Mont.,  the  defendant 
willfully,  seditiously,  and  feloniously  did 
utter  the  language  following: 

'This  is  a  rich  man's  war,  and  we  have  no 
business  in  it  They  talk  about  Hooverism— 
it's  a  Joke.  Nobody  pays  any  attention  to  it 
It  don't  amount  to  anything.  The  Lnsitania 
was  warned  not  to  sail.  They  were  carrying 
munitions  and  wheat  over  for  the  Allies.  The 
poor  man  has  no  show  in  this  war.  l^e  sol- 
diers are  fighting  the  battles  of  the  rich." 

1.  It  Is  the  contention  of  appellant  that 
the  act  defining  sedition  (chapter  11  Laws  of 
the  E2xtraordinary  Session,  15th  Legislative 
Assembly  1918)  is  unconstitutional  In  that  the 
subject-matter  of  the  act  is  one  national  in 
character,  with  respect  to  which  the  Congress 
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of  the  ITntted  States  alone  may  leglalate. 
The  argument  proceeds  upon  the  assumption 
that  the  several  states  have  surrendered  to 
the  general  government  the  exclusive  au- 
thority to  define  sedition  and  prescrit)e  pun- 
ishment for  It 

The  government  of  the  United  States  Is 
one  of  delegated  powers,  but,  within  the 
limits  prescribed  by  the  Constitution,  its 
authority  Is  supreme.  The  Constitution  of 
the  United  States,  the  laws  enacted  and 
treaties  made  in  pursuance  thereof,  consti- 
tute the  supreme  law  of  the  land,  binding 
upon  the  courts,  anything  in  the  Constitution 
or  laws  of  the  state  to  the  contrary  notwith- 
standing. Article  6,  U.  S.  Constitution.  If 
the  people  by  express  declaration,  or  by 
necessary  Intendment,  have  surrendered  to 
the  general  government  the  authority  to  de- 
fine sedition,  it  follows  as  of  course  that 
they  themselves  may  not  do  so.  The  con- 
verse is  equally  true:  "The  powers  not 
delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  states, 
are  reserved  to  the  states  respectively  or  to 
the  people."  Tenth  Amendment,  V.  8.  Con- 
stitution. 

[1]  It  is  not  contended  that  the  exclusive 
authority  to  define  sedition  is  conferred  upon 
the  Congress  by  express  provision  of  the 
Constitution;  but  it  is  Insisted  that  the 
grant  of  such  authority  is  necessarily  implied 
from  the  comprehensive  language  employed 
in  section  8,  art.  1,  in  defining  the  war 
powers  of  the  general  government  The 
Congress  alone  has  authority  to  declare  war, 
to  raise  and  support  armies,  to  provide  and 
maintain  a  navy,  to  make  rules  for  the  gov- 
ernment and  regulation  of  the  land  and 
naval  forces,  and  to  make  all  laws  necessary 
and  proper  for  carrying  into  execution  the 
powers  vested  by  the  Constitution  In  the 
government  of  the  United  States  or  In  any 
department  or  officer  thereof.  Section  8, 
art  1.  A  state  may  not  without  the  consent 
ot  Congress  engage  in  war  unless  actually  in- 
vaded or  in  such  Imminent  danger  as  will 
not  admit  of  delay.  Section  10,  art.  1.  In 
conferring  upon  the  general  government  the 
powers  enumerated  above,  the  intention  was 
made  manifest  to  surrender  all  war  powers, 
as  such,  retaining  to  the  states  only  that 
moiety  of  authority  necessary  to  be  exerted 
in  the  presence  of  the  exigencies  mentioned 
in  the  concluding  clause  of  section  10  above. 
Arver  v.  United  States,  245  U.  S.  366,  38 
Sup.  Ct  169,  62  L.  Ed.  349,  L.  R.  A.  19180, 
361,  Ann.  Cas.  1918B,  856.  But  it  does  not 
follow  that  because  this  state  may  not  de- 
clare war  or  engage  In  war,  Independently  of 
the  general  government,  it  may  not  aid  the 
government  in  carrying  on  a  war  to  a  suc- 
cessful conclusion  and  exert  all  of  its  efforts 
in  that  behalf.  The  right  and  duty  of  the 
state  to  assist  in  defending  the  United  States 


in  time  of  war  Is  recognized  by  express  de<s 
laratlon  of  our  Constitution.  Section  12. 
art.  12.  In  State  ex  rel.  Campbell  v.  Stew- 
art, 54  Mont  604,  ITl  Pac.  755,  Ann.  Cas. 
1918D,  1101,  we  considered  this  question,  and 
said: 

"The  United  States  is  at  war,  and  to  assist 
the  United  States  in  war  is  expressly  recogniz- 
ed by  the  Constitution  as  a  proper  and  probable 
occasion  for  the  use  of  state  funds.  Const 
art  12,  I  12.  Moreover,  this  state,  as  one  of 
the  United  States,  is  at  war.  When  aiding  the 
United  States,  this  state  but  defends  itself,  and 
thus  exercises  the  highest  attribute,  as  it  ob- 
serves the  most  solemn  duty,  of  sovereignty. 
That  in  pursuing  this  public  purpose  the  state, 
through  its  Legislature,  may  adopt  or  pre- 
scribe any  mode  or  means  reasonably  adapted 
to  accomplish  such  purpose,  is  too  well  settled 
for  debate." 

Of  the  correctness  of  that  condoslon  we 
entertain  no  doubt,  and,  so  long  as  the  act 
In  question  does  not  confiict  with  the  pro- 
visions of  the  Constitution  of  the  United 
States  or  with  the  laws  enacted  In  pursu- 
ance thereof,  it  is  not  open  to  the  objection 
urged  against  it 

The  subject  was  recently  treated  at  length 
by  the  Supreme  Court  of  Minnesota,  and  a 
statute  having  the  same  general  purpose  in 
view  was  upheld.  State  v.  Holm,  139  Minn. 
267,  166  N.  W.  181,  U  B.  A.  1918C,  804.  In 
the  notes  to  that  case,  reported  in  L.  R.  A. 
1918C,  304,  it  is  said  that  the  conclusion 
reached  seems  to  be  clearly  in  accord  with 
the  interpretation  placed  by  earlier  decisions 
on  the  federal  Constitution  and  laws  of  Con- 
gress  enacted  pursuant  thereto,  although  no 
case  of  a  precisely  similar  nature  has  been 
found. 

In  view  of  the  important  part  played  by 
the  several  states  in  the  wars  in  which  this 
country  has  been  engaged,  we  think  it  can- 
not be  contended  successfully  that  in  grant- 
ing the  war  powers  to  Congress  the  states 
divested  themselves  of  ail  authority  to  aid 
the  general  government  in  time  of  war.  If 
this  state  has  the  power  to  assist  the  United 
States  in  war,  then  the  means  through  which 
the  power  is  exerted  Is  a  proper  subject  of 
legislative  discretion  and  Judgment  Our 
conclusion  upon  this  branch  of  the  case  Is 
that  our  Sedition  Act  does  not  infringe  up- 
on the  exclusive  war  powers  of  Congress. 

(2,  S]  2.  It  is  urged  that  the  statute  vio- 
lates the  guaranty  of  free  speech  contained 
in  the  Constitution  of  the  United  States  and 
in  the  Constitution  of  Montana.  The  first 
amendment  to  the  Constltntion  of  the  United 
States  is  a  limitation  upon  the  authority  of 
■the  Congress  and  not  a  restriction  upon  the 
states.  Spies  v.  Illinois,  123  U.  S.  131,  8 
Sup.  Ct  22,  31  L.  Ed.  80.  Section  10  of  our 
Bill  of  RighU  declares:  "No  law  shall  be 
passed  impairing  the  freedom  of  speech; 
every  person  shall  be  free  to  spealc,  write  or 
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pnblUh  whaterer  be  vlll  on  any  snbject,  be- 
ing responsible  for  all  abase  of  tbat  liberty." 
Neither  Oonstitntlon  was  ever  intended  to 
extend  immunity  for  every  use  or  abuse  of 
language.  One's  words,  like  his  acts,  take 
duracter  from  tbe  surrounding  drcumstanc- 
ea.  In  time  of  peace  the  language  employed 
by  this  defendant,  or  language  of  similar  im- 
port, might  not  constitute  a  crime,  and  it 
may  be  true  that  It  is  beyond  the  power  of 
tbe  Legislature  to  make  Its  use  a  crime  in 
time  of  peace;  but,  as  said  by  tbe  Supreme 
Court  of  the  United  States:  "When  a  na- 
tion is  at  war  many  things  that  might  be 
said  in  time  of  peace  are  such  a  hindrance 
to  its  effort  that  their  utterance  will  not  be 
oidured  so  long  as  men  fight,  and  that  no 
court  could  regard  them  as  protected  by  any 
constitutional  right"  In  every  one  of  the 
following  cases  the  accused  sought  refuge 
behind  the  guaranty  of  free  speech,  but  in 
every  instance  the  appeal  for  protection  of 
tbe  seditious  utterances  was  denied:  Schenck 
T.  United  States,  249  U.  S.  47,  39  Sup.  Ot. 
247,  63  L.  Ed.  — ,  decided  March  3,  1919; 
Frohwerk  t.  United  States,  249  D.  S.  204,  39 
Snp.  C5t  240,  63  L.  Ed.  — ;  Debs  v.  United 
States,  249  U.  S.  211,  39  Sup.  Ct.  252,  63  L. 
Ed.  — . 

[4]  3.  It  la  Insisted  that  tbe  statute  char- 
acterizes certain  acts  as  criminal  without 
reference  to  the  intent.  The  statute  declares 
that,  whenever  the  United  States  shall  be 
engaged  in  war,  any  person  or  persons  who 
•  •  •  shall  utter,  print,  write  or  publish 
any  language  calculated  to  incite  or  inflame 
resLstance  to  any  duly  constituted  federal  or 
state  anthority  in  connection  with  the  prose- 
cotion  of  the  war,  etc.,  shall  be  guilty  of  the 
crime  of  sedition.  Sedition  was  a  crime  un- 
Idiown  to  the  common  law;  the  nearest  ap- 
proach to  It  was  libel  of  the  Constitution  or 
government,  bnt  tliat  offense  has  never  been 
recognized  by  the  states  of  this  Union.  Se- 
diticm  is  a  purely  statutory  offense,  and  our 
act  is  declared  to  be,  and  is  In  fact,  a  gen- 
eral police  regulation.  It  Is  elementary  that 
for  tbe  preservation  of  the  peace,  the  safety 
of  the  people,  and  tbe  good  order  of  society, 
the  Legislature  may  prohibit  certain  acts, 
and  attach  a  penalty  for  disobedience,  wlth- 
ont  including  any  evil  intent  as  an  Ingredi- 
ent of  the  offense  other  than  the  general  In- 
tent implied  from  a  violation  of  the  statute. 
12  Cyc  148;  8  R.  a  L.  62.  But  the  provi- 
sion of  the  statute  is,  "shall  utter  language 
calculated  to  (bcite  or  inflame  resistance," 
etc  Primarily  the  word  "calculate"  means 
to  compute  mathematically,  and  it  Implies 
power  to  tblnlc,  to  reason,  to  plan.  In  its 
broader  significance  It  means  to  intend,  to 
purpose,  to  design.  Oentury  Dictionary; 
Standard  Dictionary. 

[I]  It  is  a  rule  of  universal  recognition 
that  In  testing  the  validity  of  a  statute  sub- 
ject to  two  constmctlons,  one  of  which  will 


uphold  its  validity  while  tbe  other  will  con- 
demn it,  the  former  will  be  adopted  if  it 
can  be  done  without  violence  to  the  fair 
meaning  of  the  words.  State  v.  Alderson,  40 
Mont  29,  140  Pac.  82.  Viewed  in  the  light 
of  the  context  and  the  broad  significance  of 
the  term  "calculated,"  it  is  not  a  strained 
construction  of  this  statute  to  imply  Intent 
from  the  language  employed. 

[II  4.  No  restraint  was  imposed  upon  tbe 
defendant  in  bis  efforts  to  disclose  to  the  Jury 
his  attitude  towards  this  government  after 
it  became  involved  in  the  war  and  before  the 
alleged  offense  was  committed.  The  interest 
which  he  bad  displayed  in  the  soldiers'  wel- 
fare, in  tbe  Red  Cross  and  allied  activities, 
In  the  campaigns  for  the  sale  of  liberty  bonds 
and  war  savings  stamps,  was  pictured  graph- 
ically, and  bis  general  reputation  for  loyalty 
to  the  United  States  was  attested  by  several 
witnesses.  P.  H.  Doyle,  a  newspaper  man, 
was  asked  whether  he  had  "ever  heard  any 
statements  which  were  loyal  to  this  govern- 
ment" An  objection  was  sustained,  and 
counsel  for  defendant  then  made  the  follow- 
ing offer: 

"The  defendant  offers  to  prove  by  the  wit- 
ness Pat  Doyle  that  the  defendant  prior  to 
Blarch  6,  1918,  and  after  tbe  U.  S.  entered  tbe 
war,  frequently  discuBsed  tbe  war  and  the  re- 
lations of  the  U.  S.  towards  it,  and  gave  nt- 
terances  always  favorable  to  the  U.  S.,  and 
spoke  favorably  of  our  prosecution  of  the  war 
and  of  our  soldiers  and  sailors,  and,  generally, 
utterances  indicating  hi*  loyalty  to  the  U.  S. 
and  his  loyal  intent." 

The  offered  evidence  was  rejected,  and  er- 
ror is  predicated  upon  the  ruling.  The  dec- 
larations, if  made,  were  made  out  of  court, 
when  the  defendant  was  not  under  oath  nor 
subject  to  cross-examination.  They  do  not 
fall  within  any  exception  to  tbe  general  mie 
which  excludes  such  evidence  and  were  prop- 
erly rejected.  2  Wharton's  Orim.  Evidence, 
{|  690-691. 

[7, 1]  S.  Complaint  Is  made  that  Instruc- 
tions 2  and  16  are  contradictory  and  mis- 
leading. Instruction  2  was  given  at  the  In- 
stance of  the  state  and  without  objection 
from  defendant,  while  instruction  16  was 
given  at  the  instance  of  tbe  defendant  him- 
self. 'The  argument  of  defendant's  counsel 
upon  this  assignment  is  answered  by  our 
Oode.    Section  flK271,  Revised  Codes,  provides : 

"No  motion  for  a  new  trial  on  tbe  ground  of 
errors  In  tbe  instructions  given  shall  be  grant- 
ed by  the  district  court  unless  the  error  so  as- 
signed was  specifically  pointed  ont  and  excepted 
to  at  the  settlement  of  tbe  Instructions,  as 
herein  provided;  and  no  cause  shall  be  revers- 
ed by  the  Supreme  Court  for  any  error  in  in- 
structions which  was  not  specifically  pointed 
out  and  excepted  to  at  the  settlement  of  the 
instructions  herein  specified,  and  such  error 
and  exception  incorporated  in  and  settled  in 
the  bill  of  exceptions  as  herein  provided." 
SUte  V.  Cook,  42  Mont  329. 112  Pac.  637. 
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[1, 14]  6.  Error  Is  predicated  upon  tbe  re- 
tosal  of  tbe  court  to  give  defendant's  offered 
Instruction  No.  13  upon  the  subject  of  tlie 
defendant's  reputation  for  loyalty  to  this 
government  Tbe  offered  instruction  is  sub- 
ject to  the  objection  that  it  Is  argumentative ; 
but,  aside  from  this  criticism,  it  is  sufficient 
to  say  that  the  court  gave  instruction  10, 
which  fully  covers  the  subject 

But  counsel  argues  that  instruction  10 
deals  with  tbe  defendant's  general  reputation 
rather  than  with  his  reputation  for  loyalty. 
The  only  evidence  Introduced  upon  the  sub- 
ject related  to  defendant's  reputation  for 
loyalty,  and  the  jury  must  have  understood 
the  instruction  as  applicable  to  that  evidence 
alone.  F^irtbermore,  instruction  10  was  glv- 
f3k  at  tbe  request  of  defendant  and  be  can* 
not  now  be  beard  to  say  that  it  has  to  do 
with  a  subject  which  In  no  way  entered  Into 
tbe  trial  of  the  case. 

[11]  7.  In  discussing  the  Insufficiency  of 
the  evidence,  coimsel  for  appellant  adopts 
the  defendant's  version  of  the  transaction, 
which  differs  materially  from  that  given  by 
tbe  state's  witnesses.  The  offensive  language 
was  employed  by  tbe  defendant  in  a  conver- 
sation between  him  and  T.  F.  Pollard  in  the 
hotel  office  In  Red  Lodge.  According  to  the 
witnesses  for  the  prosecution,  defendant  used 
the  language  substantially  as  charged  in  the 
information  and  quoted  above.  Defendant 
admits  that  he  said :  "This  Is  a  rich  man's 
war;"  "Hooverism  is  a  joke;"  "The  Lusi- 
tania  should  not  have  went  [gone]  over 
there."  He  explained  fully  his  meaning  In 
using  these  expressions,  and  it  was  then  for 
tbe  jury  to  determine  whose  version  of  the 
conversation  was  correct  Defendant  cannot 
now  take  refuge  behind  tbe  argument  that 
whatever  he  said  was  a  mere  chance  expres- 
aioa  or  spontaneous  outburst  without  delib- 
eration. He  was  warned  by  Pollard  early  in 
tbe  conversation  to  desist  from  tbe  use  of 
sudi  language,  but  persisted,  until  Pollard 
called  blm  i»t>  German  and  other  imcoiupli- 
mentary  names.  There  is  ample  evidence  to 
justify  the  verdict  which  is,  in  effect  a  find- 
ing that  tbe  defendant  used  tbe  language 
substantially  as  set  forth  in  the  Information, 
and,  upon  tbe  assumption  that  he  did  use 
that  language,  then  It  was  for  the  jury  to 
say  further  whether  tbe  natural  tendency 
and  reasonably  probable  effect  of  tbe  lan- 
guage was  to  incite  or  inflame  resistance  to 
a  duly  constituted  federal  or  state  authority 
in  connection  with  tbe  prosecution  of  tbe 
war.   Debs  v.  United  States,  above. 

[12]  Tbe  Espionage  Act  of  June  15,  1917 
(40  Stat  217,  c  30),  was  considered  in  tbe 
Sdienck  and  Frohwerk  Oases,  and  tbe  same 
act  as  amended  was  before  the  court  in  the 
Debs  Case.  The  federal  act  la  similar  in  all 
respects  to  our  sedition  statute,  and  tlie  con- 
struction given  to  It  by  tbe  Supreme  Court 


of  the  United  States,  If  not  condnslve  upou 
us.  is  entitled  to  the  greatest  respect.  With- 
out entering  upon  a  further  discussion,  we 
content  ourselves  with  a  reference  to  those 
recent  cases  as  expressing  our  views  upon 
the  act  in  question. 

The  defendant  appears  to  have  been  ac- 
corded a  fair  and  impartial  trial.  Tbe  rec- 
ord presents  no  reversible  error. 

The  judgment  and  order  are  affirmed. 

BHANTLiZ,  O.  J.,  and  COOPER,  J.,  concur. 


(se  Hoot.  M) 
STATE  T.  MORAN  et  aL    (Ko.  4330.) 

(Supreme  Court  of  Montana.    May  17,  1919.) 

False  Pbetbnsks  «=»49(1)  —  "CoNFtDENCi 
Game"— Sufficiency  of  Evidence. 
Evidence  held  sufficient  as  to  one  defendant 
to  whom  money  was  given  to  bet  on  a  sure-thing 
race,  but  insufficient  as  to  the  other,  to  sus- 
tain conviction  under  Rev,  Codes,  {  8684,  of  the 
"confidence  game,"  a  dictionary  definition  of 
which  is:  Any  swindling  operation  in  wbidi 
advantage  is  taken  of  the  confidence  reposed 
by  the  victim  io  the  swindler. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Confi- 
dence Game.] 

Appeal  from  District  court.  Cascade  Coun- 
ty;  J.  B.  Leslie,  Judge. 

SYank  Moran  and  Jos.  J.  Burke  were  con- 
victed of  the  confidence  game,  and  they  ap? 
peal.  Affirmed  as  to  Burke;  reversed  and 
remanded  as  to  Moran. 

O'Leary  ft  Doyle,  of  Great  Falls,  for  ap- 
pellants. 

Geo.  A.  Judson,  of  Great  Falls,  and  S.  C. 
Ford  and  Frank  Woody,  both  of  Helena,  for 
tbe  State. 

COOPER,  J.  This  appeal  is  from  a  judg- 
ment of  conviction  of  tbe  confidence  game, 
or  "bunco,"  as  denounced  in  section  8684  of 
the  Revised  Codes. 

Tbe  defendants  having  decided  not  to  as- 
sume the  risk  of  going  upon  the  stand  in 
their  own  defense,  tbe  case  rests  upon  tbe 
evidence  adduced  by  tbe  state  alone,  tbe  sub- 
stance of  which  is  as  follows :  The  complain- 
ing witness  came  from  North  Dakota  to 
Montana,  using  as  a  means  of  conveyance 
an  automobile  which  he  Intended  to  sell,  and, 
with  the  proceeds  thereof,  engage  in  farming 
In  a  small  way.  On  a  Saturday  evening, 
about  tbe  last  of  July,  1917,  while  sitting 
on  a  bench  in  the  city  park  at  Great  ITalls, 
tbe  defendant  Moran  came  up  and  took  a 
seat  beside  him  and  started  a  conversation 
on  tbe  topics  of  the  day.  In  the  course  of 
tbe   talk,   Adair,    tbe    prosecuting    witness. 


A=»For  other  eases  see  same  topic  and  KET-NVHBBR  in  all  Key-Numbered  Dlsesta  and  Indexes 
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told  his  reasons  for  coming  to  Montana  and 
of  bis  Intention  of  going  to  Canada  to  work 
at  banrestlng,  using  as  a  means  of  convey- 
ance the  automobile  above  referred  to.  Mor- 
an  then  told  Adair  that  he  had  a  brother  at 
Edmonton,  Alberta,  to  whom  he  would  write 
and  ascertain  about  crop  conditions,  etc., 
there;  that  on  his  return  the  Monday  fol- 
lowing he  was  going  out  in  the  country  to 
look  at  some  land,  and  arranged  with  the 
witness  to  meet  blm  at  the  Park  Hotel  on 
the  next  Monday  between  1  and  2  o'clock, 
by  which  time  he  expected  a  reply  from  his 
brother  answering  his  inquiries  relative  to 
conditions  In  Canada.  That  they  met  pur- 
suant to  arrangements,  and,  at  Moran's 
suggestion,  started  to  the  poet  office  "to  see 
If  there  was  any  mall  for  him"  (Moran). 
That  on  the  way  there,  and  near  the  Western 
Union  telegraph  office,  Moran,  happening  to 
look  ahead,  saw  defendant  Burke;  Moran 
remarking,  "There  is  a  gentleman  I  met  un- 
der peculiar  circumstances."  They  continued 
walking  until  they  overtook  Burke,  when 
Moran,  addressing  Burke,  said:  "Hello  there, 
Spokane!"  To  which  Burke  replied,  "Guess 
you  are  mistaken  in  your  man."  The  three 
proceeded  on,  Burke  stepping  Into  the  Tod 
Building,  where  the  Western  Union  office  is 
located.  Before  reaching  the  post  office, 
Burke  again  caught  up  with  Moran  and  wit- 
ness, and,  renewing  the  conversation,  said: 

"Say,  I'd  like  to  have  you  explain.  You  spoke 
a  bit  ago  as  though  you  had  seen  me  some 
place.  I'd  like  to  have  you  explain  where  you 
met  me." 

Uoran  then  proceeded  to  relate  the  con- 
dition of  opulence  Burke  was  in  when  he 
(Moran)  had  seen  him  In  a  Spokane  bank, 
with  a  "big  roll  of  bills"  in  his  hands,  and 
that,  after  Burke  left,  the  cashier,  a  judge, 
and  be  (Moran),  all  three  "spoke  about  Burke 
having  so  many  bills."  At  the  same  time 
Moran  mentioned  the  fact  that  he  had  seen 
Burke's  picture  In  a  Spokane  paper  In  con- 
nection with  a  "big  winning"  Burke  bad 
made,  the  newspaper  stating  that  a  "young 
eastern  plimger"  had  "cleaned  up  $80,000" 
from  the  Seattle  pool  rooms.  Burke  then 
said:  "You  boys  are  not  spotters  or  detec- 
tives, are  you?"  Adair  stated  that  be  was 
uot,  and  Moran  said  the  same.  "Well,"  said 
Burke,  "it  seems  as  though  you  know  who 
I  am,  and  I  will  explain  a  little.  I  am  work- 
ing here  for  a  Breeders'  Association  of  New 
York,  placing  some  money  on  some  horses. 
We  are  trying  to  break  up  some  exchanges 
that  are  carrying  on  in  the  different  cities." 
The  complaining  witness,  further  testifying, 
stated: 

"He  (Burke)  explained  a  little  bit  further  and 
started  to  go  away,  and  Moran  spoke  up  and 
says,  'Can't  you  do  a  Uttle  something  for  us?* 
Burke  pulled  out  a  few  bills  from  his  pocket 
and  banded  them  towards  Moran,  and  Moran 
says,  'No,  I  didn't  mean  it  that  war.'  and  Moran 
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pulled  a  dollar  out  of  is  pocket  and  handed  it 
to  Burke  and  says:  ''Can't  you  get  us  a  little 
cigar  money?  Place  it  on  the  races?'  So 
Burke  took  the  dollar  and  says,  'Go  up  the  street 
a  few  blocks  and  I  will  meet  you  later  on.* 
Burke  disappeared  and  came  back  later  on  and 
gave  Moran  $2.  Then  he  asked  us  to  come  back , 
of  the  Motor  Inn,  in  the  park  there,  and  he 
would  explain  more  definitely  about  his  busi- 
ness. So  we  went  there  and  sat  down  and  talk- 
ed over  his  busineas." 


The  witness  then  testified: 

That  Burke  related  in  detail  bis  coO" 
nectlon  with  the  Breeders'  Association  whose 
object  was  to  break  up  betting  exchanges 
throughout  the  country  by  means  of 
Information  it  imparted  to  agents  In  dif- 
ferent parts  of  the  conntry  through  a 
code  which  Indicated  the  name  of  the  horse 
that  would  win  a  particular  race  on  a 
certain  day.  That  by  this  means,  and  the 
making  of  large  bets,  the  exchanges  would 
not  be  able  to  withstand  the  losses 
and  would  be  obliged  to  go  out  of  business. 
That  he  exhibited  what  purported  to  be  a 
letter  from  the  International  Bonding  Com- 
pany notifying  him  that  his  bond  In  the  sum 
of  130,000  conditioned  for  the  faithful  per- 
formance by  him  of  bis  alleged  contract  with 
the  Breeders'  Association  of  New  York  had 
been  accepted ;  also,  a  letter  from  the  "Own- 
ers' &  Breeders'  Association  of  New  York 
City"  informing  "Edward  0.  Ray"  (Burke) 
that  he  had  "committed  a  grievous  error 
recently,  against  the  instructions  given  you 
by  this  company,"  and  that  "a  repetition  of 
this  error  will  mean  your  immediate  dismis- 
sal from  our  employ,  without  notice,"  etc. 
That  he  produced  a  paper  which  purported 
to  be  a  code  of  the  association  indicating  a 
winning  horse  for  that  day.  That  thereupon 
Burke  asked  the  witness  and  Moran  if  they 
wanted  to  place  a  little  money  on  the  races. 
That  In  response  thereto  he  and  Moran  each 
gave  Burke  $5  to  bet  upon  the  racea  That, 
before  leaving  to  bet  the  money,  Burke  cau- 
tioned them  not  to  be  seen  on  the  street 
with  him  (Burke).  That  his  family  connec- 
tions in  Pittsburg  were  "highly  respectable," 
and  drew  ^  vivid  picture  of  their  chagrin 
should  they  learn  of  his  "being  in  trouble." 
That  he  related  the  story  of  a  friend  who, 
while  working  in  a  bank  in  Salt  Lake  City, 
had  used  some  of  the  bank's  money  to  the 
amount  of  several  thousand  dollars  which 
he  was  unable  to  replace.  That,  under  tlie 
advice  and  direction  of  Burke,  he  obtained 
$2,000  and  "won"  his  bet  on  the  races,  and 
got  out  of  trouble  without  discovery  by  the 
bank  officials;  but  that,  in  his  exultation 
over  his  good  luck,  the  friend  forgot  that 
"better  part,"  discretion,  and  gave  Burke 
Rway.    That  Burke  remarked: 

""That's  the  way  a  friend  sometimes  does  you 
up.  You  try  to  help  him  out,  and  be  goes  and 
gives  you  away." 
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That  Burke  left  wltb  .the  two  $5  bills  to 
make  the  bet,  and  shortly  thereafter  return- 
ed with  a  $20  bUl,  and  Inquired  of  Adair  if 
he  had  the  change.  That  witness  replied, 
^'No."  That  Burke  then  gave  the  $20  to 
Moran  to  get  it  changed,  telling  the  latter 
to  give  witness  $10.  That  Moran  on  his  re- 
turn handed  Adair  the  $10.  That  Burke  was 
then  going  under  the  name  of  "Edward  O. 
Ray,"  or  "E.  0.  Ray,"  and  Moran  under  the 
name  of  "Charles  Grove."  That  Moran  sug- 
gested playing  more  money.  That  Burke 
then  dispatched  Moran  uptown  to  see  if  any 
message  had  arrived,  Moran  remarking, 
"They  ought  to  be  on,"  That  stoortly  there- 
after Moran  returned  with  a  message,  where- 
upon resort  was  had  to  the  code  and  the 
winning  horse  found.  That  Burke,  in  answer 
to  Adair's  inquiry  as  to  the  legitimacy  of 
the  transaction,  replied  that  it  was  perfectly 
legitimate.  That  witness  told  Burke  he  did 
not  want  to  get  into  trouble,  and  thereupon 
produced  four  travelers'  checks  for  $10  each, 
one  for  $20,  and  a  $10  bill,  and  delivered 
them  to  Burke,  the  latter  remarking  that  he 
"hated  to  go  to  the  exchange  with  such  a 
small  bet,"  and  suggesting  that  Moran  and 
witness  put  up  a  check  for  $1,000  each. 
That  Burke  thereupon  made  out  a  check  for 
Moran  and  asked  Moran  which  bank  he 
should  make  it  out  on,  Moran  telling  him 
to  make  it  out  on  a  bank  in  Pendleton,  Or. 
That  Burke  filled  it  out  and  signed  Moran's 
name  as  "Charles  Grove." 

"He  asked  me  what  bank  I  could  give  a  check 
on,  and  I  told  him  I  didn't  have  any  money. 
Be  said  it  was  immaterial,  that  he  would  take 
up  the  checks  before  they  could  go  through  the 
exchange;  that  we  would  make  this  money  on 
the  bet  because  it  was  sure,  and  there  was  no 
danger  of  the  checks  going  through.  He  asked 
me  what  bank  to  make  the  check  on,  and  I  told 
him  to  make  it  out  to  the  Fargo  National  Bank. 
He  filled  it  out  and  didn't  ask  me  to  sign  my 
name.  He  signed  the  checks  and  went  down 
to  the  exchange  with  the  money  and  those 
checks,  and  was  supposed  to  place  it  on  a  horse 
race.  After  a  while  he  came  back  and  waited 
for  a  few  minutes." 

Moran  was  then  sent  down  to  get  the 
winnings,  and  "after  a  while  came  back  and 
said  we  had  won  the  money  all  right,"  but 
that  when  the  man  was  banding  out  the 
money  Moran  requested  the  return  of  the 
checks,  and  was  told  by  a  man  at  the  win- 
dow of  the  exchange  that  "those  checks 
were  foreign  checks  and  would  have  to  go 
through  to  see  if  they  were  any  good."  That 
Moran  came  back  without  any  money,  and 
"Burke  went  for  him  for  getting  everything 
balled  up  and  said  he  ought  to  have  attended 
to  that  part  of  it.  Burke  said  he  had  put 
up  a  thousand  dollars  of  his  company's 
money  also,  and  of  course  that  was  lost,  and 
he  had  to  figure  out  bow  to  make  good  to 
the  company.  He  decided  he  bad  better  go 
down  to  the  exchange  and  see  If  he  could 


not  get  it  straightened  out,  and  after  a  while 
he  came  back  from  the  excnange  with  the 
statement  made  out  on  a  letter  head  that 
we  was  to  take  up  those  checks  the  follow- 
ing day.  He  also  bad  a  statement  from  the 
exchange  on  a  card  'I  O  U'  so  much.  That 
is,  that  they  owed  us  feUows  so  much  money, 
and  we  was  to  take  out  tiie  checks — make 
them  good — the  following  day.  He  brought 
these  bogus  checks  back,  and  handed  Moran 
his  and  the  one  he  made  out  for  me,  and 
we  destroyed  them." 

Adair  further  testified  that  Burke  sug- 
gested to  him  that  "Moran  and  I  go  to  some 
hotel  off  the  main  part  of  the  town  here  and 
stay  together  during  the  night";  that  Moran 
suggested  that  they  go  to  the  Ben  Hotel  and 
that  "Burke  advised  us  to  keep  away  from 
the  main  part  of  down  town";  that  they 
finally  went  to  the  Hotel  Royal  and  stayed 
all  night,  Moran  paying  the  bill;  that,  be- 
fore leaving  Burke  the  night  before,  ar- 
rangements were  made  for  Moran  and  wit- 
ness to  meet  him  at  the  Park  Hotel  at  9 
o'clock,  but  when  they  arrived  Burke  had 
not  appeared;  that  Moran  left  witness  and 
subsequently  came  back  and  told  him  "he 
had  lost  the  money,  that  is,  couldn't  get  It"; 
that  Burke  showed  Moran  and  witness  the 
newspaper  clipping  he  claimed  to  have  cut 
out  of  a  Spokane  newspaper  in  regard  to 
himself,  before  witness  put  up  the  $70. 

On  cross-examination,  the  complaining 
witness  testified  that  he  had  told  Moran  he 
had  a  car  and  had  a  notion  to  drive  It  on  the 
trip  to  Canada,  if  the  duty  was  not  too 
much;  that  Moran  said  he  would  drive  up, 
"he  would  make  it  worth  while  to  go  along" ; 
that  he  put  confidence  in  Burke,  or  he  would 
not  be  here ;  that  the  Breeders'  Association 
kept  Burke  informed  as  to  what  horses  to 
bet  on;  that  Burke  said  there  was  not  a 
chance  to  lose;  that  Moran  said,  "I  don't 
need  to  be  afraid,"  that  Burke  was  all  right, 
that  was  when  the  money  was  put  up  and 
before  it  was  lost;  that  he  did  not  know 
that  there  was  anything  said  or  done  by 
Moran  before- he  put  up  the  $70. 

Upon  being  recalled,  Adair  testified  fur- 
ther that  Burke  gave  Moran  his  membership 
card  to  go  down  to  the  exchange,  saying  a 
man  bad  to  have  a  membership  card  to  get 
into  the  exchange;  that,  when  explaining 
about  the  membership  card,  he  cautioned 
Moran  not  to  lose  the  card  because  they 
cost  a  thousand  dollars  each,  and  on  betting 
on  the  races  he  brought  the  "cards  back  as 
an  exchange  card  that  he  got  there,  after  the 
money  was  paid,  or  he  claimed  that  he  paid, 
the  exchange  gave  him  a  card";  that  Moran 
brought  the  cards  back;  that  the  cards  he 
brought  back  were  similar  to  BxMbit  O  (Ex- 
hibit C  is  the  letter,  above  referred  to,  from 
the  International  Bonding  Ck>mpany  inform- 
ing Burke,  under  the  name  of  Edward  O. 
Ray,  at  New  York  (Jlty,  that  his  bond  for 
$30,000  had  been  accepted);   that  the  cards 
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Moran  brought  back  bad  the  name  of  "Hun- 
ter Club"  and  "Owl  Club"  on  them;  that 
Moran  got  the  cards  from  the  exchange  aft- 
er  the  money  was  put  up;  and  that  Moran 
told  him  that  be  had  been  living  at  Pendle- 
ton, Or. 

Homer  Robinson,  a  deputy  sheriff,  testi- 
fied that  he  got  the  grip,  which  was  Intro- 
duced in  evidence,  from  the  chief  of  police 
or  the  sheriff,  he  did  not  know  which,  at 
Fargo,  N.  D. ;  that  the  first  time  be  ever 
saw  the  defendants  was  in  the  sheriff's  of- 
fice there;  that  Burke  claimed  the  grip  and 
Its  contents ;  that  coming  home  on  the  train 
Burke  wanted  to  take  some  things  out  of 
the  grip;  that  there  were  "some  particular 
cards  marked  that  he  wanted  to  take  out  of 
the  grip";  that  he  had  Icnown  Burke  for 
aboat  three  years;  that  be  had  been  resid- 
ing between  Power  and  Great  Falls  'during 
that  time,  a  good  share  of  the  time  in  the 
latter  place;  that  he  had  known  Moran  by 
sight,  but  had  no  personal  acquaintance 
with  him;  saw  him  around  the  Fair  Hotel 
in  the  spring  and  summer  of  1917,  with  his 
wife  and  child;  and  that  Moran  and  a  man 
by  the  name  of  Simmons  were  the  owners 
of  the  Fair  Hotel,  Moran  acting  as  derk 
at  the  time  of  the  happening  of  this  offense. 

The  sole  question  for  determination  upon 
this  appeal  is  the  character  and  sufficiency 
of  the  evidence  to  sustain  the  conviction  of 
both  defendants  for  a  violation  of  the  stat- 
ute aimed  at  the  suppression  of  the  offense 
known  as  "bunco"  or  "confidence  game," 
counsd  for  defendants  contending  that  there 
la  "no  evidence  to  support  the  verdict  or 
Judgment  in  the  case." 

The  scheme  is  so  old  that  its  origin  is  lost 
in  antiquity.  Its  essence  is  deceit  and  pre- 
tense of  which  the  injured  party  has  no 
suspicion-^  species  of  dissenlbling  that  is 
made  to  look  like  perfect  honor.  It  attracts 
and  ensnares  lx>th  the  greedy  an^  the  guile- 
less, for  they  are  equally  the  prey  of  the 
cunning  and  the  unscrupulous.  It  takes  all 
the  forms  to  which  legitimate  transactions 
lend  color.  As  was  said  by  the  Supreme 
Court  of  Illinois,  in  Morton  v.  People,  47 
lU.  468:  "These  devices  are  as  various  as 
the  mind  of  man  Is  suggestive." 

The  statutes  of  many  of  the  states  are 
directed  against,  and  are  Intended  to  reach 
the  class  of  offanders,  now  well,  though 
somewhat  colloquially,  known  as  "confidence 
men"  who  obtain  the  money  of  their  victims 
by  means  of,  or  by  the  use  of,  some  trick 
or  representation  designed  to  deceive.  The 
very  essence  of  the  crime  is  that  the  injured 
party  mnst  have  relied  upon  some  false  or 
deceitful  pretense  or  device  and  parted  with 
his  property.  State  v.  Pickett,  174  Mo.  663, 
74  S.  W.  844;  Stete  v.  Wilson,  223  Mo.  156, 
122  S.  W.  701.  In  lUinoU  it  U  held  that 
any  scheme,  whereby  a  swindler  wins  the 
confidence  of  his  victim  and  swindles  him 
out  of  his  money  by  taking  adva'ntage  of 
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such  confidence,  constltates  a  "confidence 
game."  People  v.  Polndexter,  243  111.  68, 
90  N.  E.  261.  In  People  v.  Miller,  278  III. 
490,  116  N.  E.  131,  L.  B.  A.  1917E,  797,  de- 
cided by  the  last-named  court  as  late  as 
1917.  upheld  a  conviction  of  one  Lodavine 
Miller,  under  a  statute  similar  to  the  one 
under  discussion,  by  the  use  of  a  promise 
of  marriage  as  a  means  of  perpetrating  the 
bunco  or  confidence  gome.    The  court  said: 

"The  contention  cannot  be  maintained  that 
liodavine  was  merely  guilty  of  the  breach  of  a 
marriage  contract  Her  breach  of  that  con- 
tract was  a  mere  incident  of  her  false  and 
fraudulent  scheme  to  obtain  from  Foulkes  his 
money.  She  entered  into  the  contract  and  made 
her  declarations  of  love  and  affection  and  re- 
I>eated  vows  that  she  would  keep  her  promise 
for  the  unlawful  purpose  of  obtaining  his  con- 
fidence and  his  money,  and  tor  that  purpose 
only." 

People  V.  Strosnider,  264  HI.  434,  106  N. 
E.  229,  was  a  case  similar  in  many  respects 
to  the  case  at  bar.  There,  one  Kirby,  a 
banker,  was  Induced  to  put  up  $20,000  for 
the  ostensible  purpose  of  betting  it  on  a 
horse  race.  The  bet  was  to  be  made  at  an 
alleged  pool  room  in  the  city  of  Chicago, 
the  victim  being  inducted  into  a  rqom  having 
the  appearance  of  a  regularly  equipped  pool 
room,  the  evidence,  however,  showing  th^ 
appliances  to  have  been  spurious.  There, 
as  here,  the  money  was  lost.  The  defendant 
was  convicted  of  working  the  confidence 
game  and  swindling  Kirby  out  of  $20,000. 
The  pool  room  in  the  instant  case  seems  to 
have  been  a  pool  room  of  the  mind,  for  the 
record  is  silent  concerning  its  location  or 
description.  In  sustaining  the  conviction, 
the  Supreme  Court  of  lUinoLa,  in  the  case 
above,  said: 

"The  contention  that  the  verdict  is  not  sus- 
tained by  the  evidence  is  based  upon  the  as- 
sumption that  there  is  no  proof  that  any  of  the 
representations  made  by  the  plaintiff  in  error 
to  Kirby  which  induced  him  to  bet  $20,000  on 
'Lucky  George'  wore  false,  and  that  consequent- 
ly the  corpus  delicti  of  the  crime  with  ^hicb 
plaintiff  in  error  was  charged  was  not  proven. 
It  may  be  conceded  that  there  is  no  direct  evi- 
dence showing  the  falsity  of  the  statements  and 
representations  made  by  plaintiff  in  error  to 
Earby  to  induce  him  to  bet  on  Lucky  George 
at  the  alleged  pool  room,  and  that  it  was  neces- 
sary to  prove  the  falsity  of  such  statements  or 
representations  in  order  to  establish  the  corpus 
delicti  of  the  crime ;  still  It  was  not  necessary 
to  prove  such  matters  by  direct  evidence.  The 
corpus  delicti  may  be  proven  by  circumstantial' 
evidence.  People  v.  See,  258  111.  152,  101  N. 
E.  257 ;  People  v.  Holz,  261  111.  239,  103  N.  E. 
1007." 

In  Powers  v.  People,  53  Colo.  43,  123  Pac. 
642,  the  Supreme  Court,  construing  a  stat- 
ute practically  identical  with  ours,  said: 

"The  offense  aimed  at  by  the  statute  is  ob- 
taining money  by  means,  or  use,  of  what  is 
false  or  iMgus.    The  race  at  Council  Bluffs  was 
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unqaestlonably  bogus.  Bowman  having  confi- 
dence in  the  integrity  of  Powers  and  his  ability 
to  win  the  race,  and  confiding  in  his  representa- 
tions, was  induced  by  the  latter,  on  the  assur- 
ance that  he  would,  and  that  the  race  was  bona 
fide,  to  bet  that  he  would  win.  When  these 
.-epresentations  were  made  which  induced  Bow- 
>nan  to  bet,  the  purpose  of  the  parties  concerned, 
including  Powers,  was  that  he  should  lose,  and 
thus  swindle  Bowman.  These  undisputed  facts 
establish  the  offense  named  in  the  statute." 

To  the  same  effect  are  Maxwell  v.  People, 
158  lU.  248,  41  N.  E.  995;  People  t.  Poin- 
dexter,  243  111.  68,  90  N.  B.  261:  Hughes 
V.  People,  223  111.  417,  79  N.  B.  137;  12  Cor- 
pus Juris,  "Confidence  Game,"  p.  419. 

The  evidence  before  us  conclusively  shows 
that  the  prosecuting  witness  did  not  part 
with  his  money  until  his  confidence  bad  been 
firmly  placed  by  a  series  of  incidents  In- 
geniously staged  to  that  end,  among  which 
were  these:  That  Burke  had  given  a  bond 
for  $30,000  for  the  faithful  handling  of 
large  amounts  of  money  for  the  Breeders' 
Association,  and  was  otherwise  fortified 
with  credentials  calculated  to  convince  a 
mind  much  less  verdant  than  Adair's;  that 
the  Breeders'  Association,  whose  trusted 
ngent  he  pretended  to  be,  was  engaged  in 
the  laudable  enterprise  of  breaking  up  pool 
rooms  by  winning  from  them  amounts  so 
large  that  they  could  not  withstand  the  loss- 
es, and  donating  part  of  the  winnings  to 
charity;  the  scene  In  the  Spokane  bank 
with  Its  cashier,  a  "Judge,"  and  Burke  (the 
central  figure)  with  a  "big  roll  of  bills"  In 
his  hands;  the  receipt  of  a  "sure  tip"  from 
the  Breeders'  Association  In  the  shape  of  a 
Western  Union  telegram. Indicating  for  that 
day  the  winning  horse:  and  Burke's  state- 
ment that  it  was  a  legitimate  transaction 
and  that  they  could  not  lose.  From  the  rec- 
ord it  is  clear  that  the  defendants  well  un- 
derstood that  the  success  of  their  designs 
depended  entirely  upon  their  ability  to  so 
arouse  the  cupidity  of  their  victim  as  to 
unseat  his  business  Judgment,  and  that  this 
oould  only  be  accomplished  by  screening 
from'  the  victim  throughout  the  many  ele- 
ments of  chance  their  scheme  entailed.  Not 
until  after  the  announcement  by  Moran  that 
the  money  was  lost  did  Adair  awake  to  the 
realization  that  he  bad  been  duped  by  what 
appeared  to  him  a  legitimate  enterprise. 
It  iij  not  always  necessary  to  a  conviction 
to  establish  the  falsity  of  every  pretense; 
for,    If    that    were    true,   every    malefactor 


could  escape  conviction  by  blending  some 
truth  with  his  false  pretenses.  It  is  enough 
if  the  material  parts  of  the  pretenses  be 
false,  made  with  intent  to  deceive  the  person 
sought  to  be  wronged  and  induce  him  to 
part  with  his  money,  and  on  the  strength  of 
such  representations  the  money  is  obtained. 
Beasley  v.  State,  59  Ala.  24.  Webster  de- 
fines a  "confidence  game"  thus: 

"Any  swindling  operation  in  which  advantag* 
is  taken  of  the  confidence  reposed  by  the  victim 
in  the  swindler." 

Our  conclusion  therefore  Is  that  tite  con- 
Tlction  of  defendant  Burke  Is  sustained  by 
the  evidence  and  should  be  affirmed. 

As  to  Moran :  Had  the  prosecution  neg- 
atived the  existence  of  a  pool  room  In  the 
city  of  Great  Falls,  and  the  genuineness  of 
the  message  purporting  to  have  been  obtain- 
ed from  the  Western  Union  telegraph 
office — the  telegram  upon  which  Adair  acted 
In  entrusting  his  money  to  Burke — we  might 
have  reached  a  different  result  In  the 
absence  of  this  proof,  however,  we  are  of 
the  opinion  that  the  evidence  is  not  suffi- 
cient to  establish  beyond  a  reasonable 
doubt  that  Moran  was  the  confederate  of 
defendant  Burke,  and  therefore  as  to  him 
the  Judgment  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  grant  a 
new  trial.    It  is  so  ordered. 

BRANTLY,  C.  J.  I  concur  in  the  result, 
tbougfa  I  think,  with  Mr.  Justice  HOLLO- 
WAY,  Mr.  Justice  COOPER  falls  to  distin- 
guish clearly  the  crime  of  practicing  a  ccm- 
fidence  game  from  that  of  obtaining  money 
or  property  by  means  of  a  false  and  fraudu- 
lent pretense.  The  two  crimes  are  wholly 
distinct.     Rev.  Codes,  §i  8683,  8684. 

HOLLOWAY,  J.  I  agree  with  the  result 
reached,  b«t  not  with  all  that  is  said  In  the 
opinion.  Much  of  the  discussion  is  more 
appropriate  to  a  consideration  of  the  crime 
of  obtaining  money  by  false  pretenses,  defin- 
ed by  section  8683,  Revised  Codes.  Obtain- 
ing money  by  means  of  a  confidence  game 
Is  a  distinct  offense  condemned  by  section 
8684. 

There  is  evidence  In  the  record.  In  addi- 
tion to  that  stated  above,  which,  with  the 
evidence  narrated,  is  sufficient  in  my  opin- 
ion, to  establish  the  guilt  of  defendant 
Burke. 
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siuRPHT  V.  JOHNS.     (No.  S993.) 

(Svprenw  Court  of  Montana.     May  28,  1919.) 

1.  JvsncBS  OF  THB  Peace  e=329(2)— PtEAD- 
I3IO  «=s>34(8)— Action  on  OrnoiAL'  Bond— 

COMPIJilNT— SOFPICIENCT.— PBESUifPTIONB. 

A  complaint  in  an  action  on  the  bond  of  a 
jnsticc  of  the  peace  to  recover  cash  bail  depos- 
itef)  with  the  Justice,  alleging  that  on  a  certain 
date  the  justice  was  by  the  board  of  county 
commiissioners  duly  appointed  and  thereafter 
qualified,  and  is  a  duly  appointed,  qualified,  and 
acdDK  justice  of  the  peace  of  a  named  town- 
abip,  was  sufficient  against  the  objection  that 
it  did  not  show  that  the  justice  was  ever  in 
fact  such,  in  view  of  the  presumptions  of  Bev. 
Codes,  {  7962,  subds.  16,  S3. 

2.  Justices  of  the  Peace  «s>29(1>— Action 
ON  Officiaz.  Bond— Estoppel  on  Sureties. 

The  obligors  on  an  official  bond  of  a  jus- 
tice of  the  peace  are  estopped  to  deny  the  regu- 
larity of  his  election  or  appointment,  or  his  title 
to  the  office. 

3.  JusncKS  or  thb  Psaoii  «s>20(2y— Plsad- 
iMo  ®=334(3)— Action  on  Official  Bonds— 

SUFTICIENCT — PBESUMFTIONS. 

In  an  action  on  the  official  bond  of  a  justice 
of  the  peace  to  recover  cash  bail  deposited,  a 
complaint  held  not  insufficient  as  not  showing 
that  defendant  surety  ever  executed  or  delivered 
anj  bond  as  snrety  for  the  justice,  in  view 
of  Pol.  Code,  a  1060-1090,  Rev.  Codes,  §§  377- 
418,  and  the  presumption  of  regular  performance 
of  the  official  duty,  under  Rev.  Codes,  §  7962. 

4.  Justices  of  the  Peace  «=>20(2)— Action 
OR  Officiai.  Bond  —  Pleadino  —  Suffi- 

dKRCT. 

In  an  action  on  the  bond  of  a  justice  of  the 
peace  to  recover  cash  bail  deposited,  a  com- 
plaint failing  to  show  that  such  cash  bail  came 
into  the  justice's  hands  during  the  time  within 
which  the  surety  was  bound  is  insufficient. 

Brantiy,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Silver  Bow 
County;  J'obn  B.  McClernan,  Judge. 

Action  by  John  M.  Murpby  against  John 
H.  JobDS  and  others.  Judgment  for  plain- 
tiff, and  defendant  Johns  appeals.    Reversed 

and  remanded^ 

•  • 

James  H.  Baldwin,  of  Butte,  for  appellant. 
W.  E.  Carroll,  of  Butte,  for  respondent. 

COOPER,  J.  This  is  an  action  brought  by 
Jolin  M.  Murphy  against  Richard  J.  Dwyer, 
as  prindpal,  and  Francis  J.  Early  and  John 
H.  Johns,  as  sureties,  on  the  ofBcial  bond  of 
LHvyer  as  Justice  of  the  peace  of  South 
Butte  township,  SUver  Bow  county,  to  recover 
the  sum  of  $500  alleged  to  have  been  deposit- 
ed by  plaintiff  with  defendant  Dwyer  as  cash 
bail  for  his  appearance  in  a  criminal  proceed- 
ing instituted  and  pending  before  Dwyer  as 
Kuch  Justice  of  the  peace.     The  appellant, 


V.Johns  us 

p.) 

failing  to  appear  and  answer  or  plead  after 

service  of  siunmons.  Judgment  by  default  was 

entered  against  him  in  the  sum  of  $500  and 

costs,    Appeal  from  the  Judgment. 

The  complaint  alleges  the  appointment  of 
Dwyer  by  the  board  of  county  commissioners 
on  or  about  February  9, 1916 ;  that  he  "there- 
after qualified,  and  ever  since  has  been  and 
now  is  a  duly  qualified  and  acting  Justice  of 
the  peace" ;  tb&t  he  qualified  by  giving  bond 
to  the  state  in  the  sum  of  $2,000,  with  the 
defendant  Johns  as  one  of  the  sureties,  and 
by  taking  the  oath  and  filing  his  said  bond 
with  the  county  clerk,  a  copy  of  wljich  is 
attached  to  the  complaint;  that  plaintiff,  on 
or  abont  April  6,  1916,  was  by  a  complaint 
duly  verified,  and  filed  before  defendant 
Dwyer  as  Justice  of  the  peace,  charged  with 
second  degree  assault  aqd  his  ball  fixed  at 
$500 ;  that  on  the  same  day  plaintiff  deposited 
with  Dwyer  as  such  Justice  of  the  peace  $600 
as  cash  ball  for  his  appearance  in  said  court 
to  answer  and  plead  to  the  complaint  "and 
to  obey  any  orders  the  court  should  make  in 
said  cause" ;  that  such  proceedings  were 
thereafter  had  that  on  July  10, 1916,  the  com- 
plaint was  dismissed  and  Murpby  discharg- 
ed; that  on  the  following  day  "plaintiff  de- 
manded of  and  from  the  defendant  Richard 
J.  Dwyer  the  said  sum,  but  that  ever  since 
hitherto  said  defendant  has  wholly  failed 
and  neglected  to  return  said  money  to  this 
plaintlfT' ;  that  on  or  about  July  22d  plaintiff 
demanded  of  defendants  Early  and  Johns,  as 
sureties  upon  the  official  bond  of  Dwyer,  that 
they  pay  the  moneys  heretofore  deposited 
as  bail,  but  that  "each  of  them  have  and  did 
refuse,  fall,  and  neglect  to  pay  said  moneys 
to  this  plaintiff,  and  continue  so  to  do."  A 
prayer  for  Judgment  for  the  sum  of  $500  fol- 
lows. 

Appellant  challenges  the  sufficiency  of  the 
complaint  In  six  particulars: 

[1,2]  First  That  It  does  not  appear  from 
the  complaint  that  Dwyer  was  ever  in  fact 
a  Justice  of  the  peace.  Its  allegations  in  this 
respect  are : 

"That  on  or  about  February  9,  1916,"  defend- 
ant Dwyer  "was  by  the  board  of  county  com- 
missioners *  *  *  duly  appointed,  and  there- 
after qualified,  and  ever  since  has  been  and  is 
now  a  duly  appointed,  qualified,  and  acting  jus- 
tice of  the  peace  of  South  Butte  township." 

The  last  sentence  must  be  construed  as 
relating  to  the  time  of  the  filing  of  the  com- 
plaint Ferrat  v.  Adamson,  63  Mont  172, 178, 
163  Pac.  112.  This,  aided  by  the  statutory 
presumptions,  was  sufficient  Rev.  Codes,  | 
7902,  subds.  15  and  83.  Further  than  this: 
The  obligors  in  an  official  bond  are  estopped 
from  denying  the  regularity  of  the  officer's 
election  or  appointment,  or  to  deny  bis  title 
to  the  office.    Throop  on  Public  Officers,  §  288. 

The  second  point  urged  is  that  it  does  not 
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appear  flrom  the  complaint  that  Johns  ever 
executed  or  delivered  any  bond  as  surety  for 
Dwyer.    Paragraph  2  of  the  pleading  alleges: 

That  Dwyer  "qualified  by  giving  bond  to  the 
state  of  Montana  in  the  sum  of  $2,000,  with  the 
defendants  Francis  J.  Early  and  John  H.  Johns 
as  sureties  upon  said  bond,  and  by  taking  his 
oath  of  office." 

In  Sam  Yuen  v.  McMann,  99  Cal.  409,  34 
Pac.  81,  an  allegation  In  these  words: 

"That  defendant  McMann,  as  principal,  and 
the  other  defendants,  as  sureties,  made  and  de- 
livered the  official  bond  of  the  defendant  Mc- 
Mann, as  sheriff,  •  ♦  •  by  which  the  de- 
fendants became  jointly  and  severally  bound 
for  the  faithful  performance  by  the  said  Mc- 
Mann of  his  official  duties  as  sheriff" 

— was  held  sufficient  to  show  a  liability  upon 
the  part  of  the  defendants,  as  sureties,  upon 
such  official  bond,  and  that  they  became  lia- 
ble for  any  wrongful  act  or  default  of  their 
principal  in  his  official  capacity.  See,  also, 
chapter  8,  art  9,  P<A.  Code,  title  "Bonds  of 
Officers." 

"If  facts  are  pleaded  from  which  an  ultimate 
fact  necesfarily  results,  it  is  the  same  as  though 
such  fart  were  specifically  pleaded."  Boone  on 
Code  Pleading,  par.  10;  Harmon  v.  Fox,  31 
Mont  324,  78  Pac.  617. 

[3]  Presumptively  the  law  in  this  regard 
was  obeyed  and  official  duty  regularly  per- 
formed. Bev.  Codes,  {  7962 ;  Throop  on  Pub- 
lic Officers,  S  300.  The  law  above  stated  is 
a  complete  refutation  of  the  contentions  in 
support  of  the  second  specification  of  error. 

As  to  the  third  contention  urged  by  appel- 
lant, viz.:  It  does  not  appear  from  the  com- 
plaint that  defendant  Johns  was  surety  on 
April  5,  1916,  when  the  money  is  alleged  to 
have  been  deposited  with  Bichard  J.  Dwyer, 
or  at  any  time  thereafter.  The  only  allega- 
tions of  the  complaint  in  this  regard  are 
found  in  paragraphs  2  and  7,  as  follows: 

That  Dwyer  qualified  on  or  about  February 
9,  1016,  "by  giving  bond  to  the  state  of  Mon- 
tana in  the  sum  of  $2,000,  with  the  defendants 
Francis  J.  Early  and  John  H.  Johns  as  sureties 
upon  said  bond,  and  by  taking  bis  oath  of  office, 
all  of  which  will  more  fully  appear  by  said 
bond,"  etc.  In  paragraph  7  of  the  complaint  a 
demand  on  the  bondsmen  is  alleged  "as  sureties 
upon  the  official  bond  of  said  defendant" 

[4]  The  sureties  on  an  official  bond  are 
not  answerable  for  anything  not  within  the 
strict  letter  of  their  contract  and  their 
liability  must  be  found  within  the  terms  of 
their  agreement  and  the  purposes  contem- 
plated by  the  law  requiring  the  bond.  To 
bold  a  surety  upon  an  official  bond  for  money 
charged  against  the  principal,  it  should  be 
made  to  appear  that  such  money  came  into 
the  hands  of  the  principal  during  the  time 
within  which  the  surety  is  bound.  In  this 
respect  the  complaint  la  insufficient 


In  Ferrat  v.  Adamson,  supra,  Mr.  Justice 
Holloway,  speaking  for  this  court,  said: 

"The  allegation  of  the  complaint  whldi  seeks 
to  fasten  liability  upon  the  company  [sorety]  ia 
to  the  effect  that  on  January  1,  1913,  Adamson 
gave  an  official  bond  as  constable,  and  that  the 
American  Surety  Company  Is  surety  upon  said 
bond.'  This  last  phrase  must  be  ccnstrued  as 
referable  to  the  time  when  the  complaint  was 
filed,  November  20, 1914.  It  may  have  been  the 
intention  of  the  pleader  to  allege  that  the  sure- 
ty company  became  surety  on  such  bond  on 
January  1,  1013 ;  but  whatever  his  intention, 
he  failed  to  state  the  fact,  and  even  if  he  had 
succeeded  in  carrying  bis  Intention  into  effect 
it  would  still  have  been  insufficient  for  a  sure- 
ty on  an  official  bond  may  withdraw  therefrom 
at  any  time.  Section  401,  Bev.  Codes.  To 
charge  that  the  company  is  now— November  20, 
1914 — surety  on  such  bond  does  not  imply  that 
it  sustained  that  relationship  at  any  time  pre- 
viously, and  certainly  does  not  imply  that  it 
was  surety  at  the  time  of  the  alleged  wrong- 
ful acts  of  the  constable.  Further  discussion  ia 
foreclosed  by  the  decision  of  this  court  in  Saw- 
yer V.  Bobertson,  11  Mont  410,  2S  Pac.  456." 

As  to  the  fourth,  fifth,  and  sixth  specifica- 
tions of  error :  Paragraphs  3,  4,  and  5  of  the 
complaint  allege  that  plaintiff  was  arrested 
upon  a  complaint  and  warrant,  and  his  bail 
fixed  at  the  sum  of  $500;  that  cash  in  that 
amount  was  deposited  with  the  Justice  to  in- 
sure his  appearance,  plead  and  obey  the  or- 
ders of  the  justice,  and  that  the  proceedings 
resulted  in  a  dismissal  of  the  complaint  and 
the  discharge  of  plaintiff,  Murphy.  Para- 
graphs 6  and  7  allege  a  refusal,  failure,  and 
neglect  to  pay  the  money  deposited  as  bail.  In 
language  implying  but  one  meaning,  and  that 
a  breach  on  the  part  of  the  principal,  D-irjer, 
to  return  the  money  rightfully  belonging  to 
plaintiff.  We  see  no  merit  in  the  contentions 
of  insufficiency  of  the  complaint  based  upon 
these  qiedfications. 

The  Judgment  is  reversed,  and  tbe  cause  re- 
manded. 

Beversed  and  remanded. 

HOLLOWAY,  J.,  concurs. 

BBANTLY,  OL  J.  I  dissent  It  appears 
from  the  allegations  of  the  complaint  that 
the  defeiidant  Johns  (appellnQt)  was  one  of 
the  sureties  on  the  official  bond  of  Dwyer  on 
February  9, 1916.  The  presumption  of  law  is 
that  "a  thing  once  proved  to  exist  continues 
as  long  as  is  usual  with  things  of  that  nn- 
ture."  Bev.  Codes,  {  7962,  subd.  32.  Nothing 
else  appearing,  I  think  that,  when  one  Is 
shown  to  have  become  a  surety  upon  an  offi- 
cial bond,  the  presumption  attaches  that  bis 
obligation  continues  during  the  term  of  of- 
fice. I  am  therefore  of  opinion  that  the  com- 
plaint is  sufficient  and  that  the  judgment 
should  be  affirmed. 

In  my  opinion,  neither  the  case  of  Sawyer 
V.  Bobertson,  11  Mont  416,  28  Pac  466,  nor 
Ferrat  v.  Adamson,  63  Mont  172,  163  Pac. 
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112.  dtod  by  Mr.  Justice  COOPER,  Is  in 
point  It  Is  true  the  statute  permits  a 
surety  cm  an  official  bond  to  withdraw  at 
any  time.  I  think,  however,  that  the  fact 
that  the  snrety  has  withdrawn  is  a  matter 
of  defense. 


(SS  Mont.  122) 

BERRY  T.  CITT  OF  HELENA.    (No.  400a) 

(Supreme  Court  of  Montana.     May  28,  1919.) 

1.  Mttiticipal  Corposationb  «s»810(11)— Ict 
8idbwai.k-fNotice  of  Injitrt. 

In  action  for  injuries  resulting  from  a  fall 
opon  an  icy  .lidewalk,  where  plaintiff's  evidence 
disclosed  that  accident  occurred  on  January 
24th,  court  did  not  err  in  excluding  notice  of 
accident  given  to  the  city  under  Rev.  Codes,  | 
32S9,  where  notice  stated  that  injuries  were  re- 
ceived on  or  about  the  22d  day  of  January. 

2.  McmciFAi.  Cobpobahons  «=>256— Liabil- 
mxs. 

A  city  is  one  of  the  governmental  agencies 
of  the  state,  and  is  subject  to  such  liabilities 
only  as  are  imposed  by  law. 

8.  MCNICIPAI.  COBPOHATIONS  «=9741(3)— NO- 
TICE or  CLAnf  FOB  Injuby— Waives. 
Rev.  Codes,  i  3289,  providing  that  city  shall 
not  be  liable  in  damages  for  Injuries  unless  no- 
tice thereof,  stating  time  and  place,  be  given 
within  60  days,  cannot  be  waived. 

i.  Municipal  Cobporations  4=>812(7)  —  Iot 
81DKWAI.K— Injubt  to  Pedestbian— Notice. 
A  claimant  who  notifies  the  city  that  his 
injuries  were  received  on  or  about  January  22d, 
which  date  is  not  in  fact  the  true  date,  does  not 
comply  with  Rev.  Codes,  J  3289,  providing  that 
dty  shall  not  be  liable  in  damages  for  injuries 
nnleas  notice  thereof,  stating  time  and  place,  be 
given  within  60  days. 

6.  MuJWCiPAi,   Cobporations  «=9816(5)— Ir- 
JUBT  TO  Pedestbian— Notice  to  Citt. 

(Compliance  with  Rev.  Codes,  I  3289,  pro- 
viding that  city  shall  not  be  liable  in  damages 
for  injuries  unless  notice  thereof,  stating  time 
and  place,  be  given  within  60  days,  is  a  n«ccs- 
•ary  prerequisite  to  plaintiffs  right  of  action  for 
injuries  due  to  icy  sidewalk,  and  an  appropriate 
allegation  of  such  compliance  is  an  indispensable 
part  of  the  statement  of  a  cause  of  action. 

ft.  Municipal  Cobpobations  «=>741(1)— Peb- 

bonal    injubies  —  notice    of   injury  — 

Amendment. 

While  pleadings   may  be  amended   at  any 

time  under  Rev.  Codes,  {  6685,  a  notice  to  the 

dty  of  the  time  and  place  of  the  injury  required 

by  section  3288  is  not  subject  to  amendment, 

and  at  the  expiration  of  time  limited  by  that 

section  the  claimant  is  bound  by  the  notice  he 

has  served,  and  bis  right  to  institute  an  action 

is  to  be  tested  by  such  notice. 

7.  Time  «=all  —  Memorandum  —  Fcliho  — 
Fkactions  of  a  Dat. 

Ontention  that  memorandum  of  costs  must 
b«  filed  before  it  is  served  under  Rev.  Codes,  | 
7170,  will  be  overruled,  where  the  memorandum 


was  served  and  filed  upon  the  same  day,  dnce 
in  such  case  service  and  filing  will  be  treated 
as  contemporaneous  acts. 

8.  Costs  «=>184(7)— Witness  Fees  and  Mile- 
aoe— Necesbitt  of  Testimony. 

That  order  granting  nonsuit  rendered  testi- 
mony of  defendant's  witnesses  unnecessary  is 
not  a  valid  objection  to  allowance  to  defendant 
for  witness  fees  and  mileage;  disbursements 
necessarily  incurred  being  within  Rev.  Codes,  | 
7169. 

9.  Costs  «=3207— Pbima   Facib  Evidence- 
Hem  oran  bum. 

Defendant's  memorandum  of  costs  was 
prima  facie  evidence  of  the  correctness  of  the 
items  indicated  therein,  and  the  burden  of  over- 
coming the  showing  was  upon  the  plaintiff. 

Appeal  from  District  Ck>nrt,  Lewis  and 
CHark  County;  R.  Lee  Word,  Judge. 

Action  by  Emma  K.  Berry  against  the  City 
of  Helena.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

F.  E.  (^rleton,  of  Havre,  for  appellant. 
EX  O.  Day,  of  Helena,  for  respondent 

HOLLOW  AT,  J.  This  action  was  Insti- 
tuted to  recover  damages  for  personal  iD>- 
Juries  alleged  to  have  been  suffered  by  plain- 
tiff as  the  result  of  a  fall  upon  an  ice-covered 
sidewalk. 

1.  The  trial  court  excluded  the  notice  giv- 
en to  the  dty,  and  granted  a  nonsuit.  Plain- 
tiff appealed  from  the  Judgment  entered  in 
favor  of  the  city,  and  presents  the  court's  rul- 
ing in  excluding  the  notice  as  the  principal 
ground    for   ai   reversal; 

[1]  Section  3289,  Revised  Codes,  provides: 

"Before  any  dty  or  town  in  this  state  shall 
be  liable  for  damages  for,  or  on  account  of,  any 
injury  or  loss  alleged  to  have  been  recdved  or 
suffered  by  reason  of  any  defect  in  any  bridge, 
street,  road,  sidewalk,  *  *  *  in  said  dty  or 
town,  the  person  so  alleged  to  be  injured,  or 
some  one  in  bis  behalf,  shall  give  to  the  city 
or  town  council,  or  trustee,  or  other  governing 
body  of  such  dty  or  town.  Within  sixty  days 
after  the  alleged  injury,  notice  thereof;  said 
notice  to  contain  the  time  when  and  the  place 
where  said  injury  is  alleged  to  have  occurred." 

The  notice  given  to  the  dty  states  that  the 
injuries  were  received  "on  or  about  the  22d 
day  of  January,  1916,"  while  plaintiff's  evi- 
dence disclosed  that  the  accident '  occurred 
on  January  24th.  It  wa^  because  of  this 
discrepancy  that  the  notice  was  excluded. 

Ckninsel  for  appellant  Insists  that  the 
statute  should  be  construed  liberally,  and  that 
substantial  compliance  with  its  provisions  is 
all  that  should  be  required,  in  the  absence  of 
a  showing  that  the  city  was  ^misled  to  its 
prejudice.  If  the  statute  dealt  with  the 
rights  of  Individuals  inter  sese,  counsel's 
contention  could  scarcely  be  questioned;  but 
when   it  Is  sought  to   apply    that   rule  of 
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constrnctlon  to  a  statute  governing  the  Ita- 
blUty  of  a  municipality,  the  argument  In 
its  favor  runs  counter  to  certain  fundamental 
principles. 

[2]  A  city  of  this  state  Is  one  of  the  gov- 
ernmental agencies  of  the  state,  created  by 
statute  and  Indebted  to  the  state  for  Its  right 
to  exist.  It  enjoys  such  privileges  only  as 
are  conferred  upon  it,  and  Is  subject  to 
such  liabilities  only  as  are  imposed  by  law. 
The  state  might  refuse  Its  consent  that  the 
city  be  sued  for  the  torts  of  Its  officers,  or 
It  might  give  its  consent,  coupled  with  such 
conditions  and  limitations  as  It  sees  fit  to  Im- 
pose. It  has  consented  conditionally,  and 
the  city  may  rightfully  Insist  upon  a  strict 
compliance  with  the  conditions. 

[3]  Before  any  liability  whatever  attaches 
for  Injuries  resulting  from  defective  streets 
or  sidewalks,  the  city  must  have  received  the 
notice  prescribed  by  section  3289  above.  That 
section  is  not  in  any  sense  a  statute  of  limi- 
tations. Its  provisions  cannot  be  waived, 
for  they  are  intended  for  the  benefit  of  the 
public  whose  money  must  be  appropriated  to 
the  payment  of  any  damages  recovered. 

[4]  With  these  elementary  rules  in  view, 
can  It  be  said  that  a  claimant  complies  with 
the  statute  who  notifies  the  dty  that  his  In- 
juries were  received  on  or  about  January 
22d,  which  date  Is  not  in  fact  the  true  date? 
The  purpose  of  the  notice  Is  to  enable  the  city 
officials  to  investigate  and  to  determine  from 
such  investigation  whether  the  city  shall 
settle  the  claim  or  defend  agnlnst  it,  and, 
if  the  latter  alternative  is  chosen,  to  secure 
evidence.  The  city  Is  entitled  to  knovr  the 
time  when  it  is  claimed  the  accident  occurred, 
in  order  that  It  may  investigate  and  avoid 
unnecessary  expense  If  it  is  ascertained  that 
the  claim  is  meritorious.  Of  necessity,  the 
statute  must  be  general  in  Its  terms.  It  is  not 
possible  to  prescribe  a  different  form  of  no- 
tice for  every  Imaginable  Injury.  If  the 
accident  resulted  from  a  structural  defect  in 
n  sidewalk,  the  particular  date  might  not  be 
of  serious  consequence  to  the  city;  but  if  It 
Is  claimed,  as  in  this  case,  that  the  injuries 
resulted  from  ice  upon  the  sidewalk,  the 
exact  date  might  become  of  the  utmost  im- 
Ijortance.  In "  this  latitude  where  there  Is 
generally  abundant  snowfall  during  the 
winter  months,  but  where  there  is  Inter- 
mittent thawing  and  freezing,  a  sidewalk 
may  be  covered  with  ice  on  one  day  but 
entirely  free  from  It  on  the  ne.xt.  If  the 
claimant  may  give  notice  that  the  accident 
occurred  on  a  particular  day  and  prove  that 
it  occurred  two,  four,  sl.t  or  eight  days  prior 
or  subsequent  thereto,  the  very  purpose  of 
the  notice  would  be  defeated,  and  to  hold 
that  this  may  be  done  Is  to  emasculate  the 
statute,  rather  than  to  construe  it 

A  l!ke  provision  Is  found  in  the  statutes 
of  nearly  every  state,  and  It  is  held  quite  uni- 
formly tliat  the  notice  must  state  accurately 


the  time  when  the  Injuries  were  received. 
And  this  construction  Is  not  unreasonable. 
The  claimant  Is  in  a  better  position  than  the 
city  to  know  when  his  injuries  were  received, 
and  the  obvious  purpose  of  the  statute  is  to 
require  him  to  give  the  city  correct  informa- 
tion to  the  end  that  an  investigation  to  some 
purpose  may  be  made.  If  the  claimant  is  not 
required  to  give  the  true  date,  where  shall 
the  line  be  drawn?  If  he  may  vary  two 
days,  why  not  two  weeks  or  a  month?  Who 
shall  say  what  Is  and  what  is  not  a  reason- 
able variation  from  the  truth?     •    - 

The  statute  means  Just  what  it  says.  The 
notice  must  state  the  time  when  the  injuries 
were  received,  and  since  our  Code  takes  no 
account  of  the  fractional  parts  of  a  day  In  a 
case  of  this  character,  the  notice  must  state 
the  day  upon  which  it  is  claimed  that  the 
accident  occurred.  The  statute  prescribes 
no  particular  form  of  notice,  and  mere  In- 
formalities would  not  vitiate  a  notice,  but 
the  statement  of  the  time  and  place  of  the 
accident  is  made  a  matter  of  substance,  not 
merely  a  matter  of  form,  and  the  courts  are 
not  authorized  to  change  the  statute.  In  sup- 
j  port  of  these  conclusions  a  few  only  of  the 
numerous  decided  cases  will  be  cited.  Mc- 
Henry  v.  Kansas  City,  101  Kan.  180,  165  Pac. 
(164 ;  Peck  v.  Fair  Haven,  etc.,  Co.,  77  Conn. 
161,  58  Atl.  757 ;  Weisman  v.  New  York  City, 
219  N.  Y.  178, 114  N.  E.  70,  Ann.  Cas.  1918E, 
1023. 

[G]  It  Is  not  an  answer  to  say  that  the 
city  officlalsr  obtained  correct  information 
from  other  sources  and  were  not  misled.  The 
only  right  which  plaintiff  can  ass»-t  against 
the  dty  is  the  right  granted  by  statute.  Com- 
pliance with  the  law  on  her  part  is  a  neces- 
sary prerequisite  to  her  right  to  institute  this 
action,  and  an  appropriate  allegation  of  such 
compliance  is  an  indispensable  part  of  the 
statement  of  a  cause  of  action. 

[6]  Neither  can  oppellant  Invoke  the  aid  of 
i  section  6585,  Revised  Codes.  The  reason 
for  tlie  rule  there  announced  arises  out  of 
our  liberal  Practice  Act  and  the  very  gen- 
erous statutes  of  amendment  But  while 
pleadings  may  be  amended  at  any  time 
even  after  verdict  and  judgment  (Leggat  v 
Palmer,  39  Mont  302,  102  Pac.  327).  the  no- 
tice required  by  section  3289  Is  not  subject 
to  amendment.  At  the  expiration  of  the 
time  limited  by  that  section,  the  claimant 
is  bound  by  the  notice  he  has  served,  and  bis 
right  to  Institute  an  action  Is  to  be  tested  by 
such  notice. 

The  court  did  not  err  in  excluding  the  no- 
tice tendered  In  this  case. 

[7]  2.  Error  Is  predicated  upon  the  re- 
fusal of  the  court  to  retax  defendant's  costs. 
Counsel  for  appellant  contends  that  the 
memorandum  of  costs  must  be  filed  before  it 
is  served,  citing  section  7170,  Revised  Codes. 
The  record  discloses  that  the  memorandum 
was  served  and  filed  upon  the  same  day,  and 


Digitized  by 


Google 


Moat)     MONTANA  AMUSEMENT  8.  00.  v. 

<1S1 
the  service  and  filing  wtU  be  treated  tm  con- 
temporaneous acts.  Bacon  t.  lAtab,  4  Colo. 
474;  Wright  v.  Ross,  26  Cal.  263.  In  conbtru- 
ing  a  statute  similar  In  Its  terms  to  section 
7170,  this  court  has  held  that  the  filing  rnnst 
precede  or  be  contemporaneous  with  the 
service.  If  the  two  acts  are  performed  con- 
temiwraneously,  the  statutory  requirement 
Is  aatisfled.  Conrtright  v.  Berkins,  2  Mont 
404:  State  ez  rel.  HaU  v.  District  Court.  34 
Mont  112,  86  Pac.  872, 115  Am.  St  Rep.  622, 
9  Ann.  Cks.  72& 

[I]  Several  witnesses  tor  defendant  were 
In  attendance  npon  the  trial,  but  the  order 
granting  a  nonsuit  rendered  their  testi- 
mony unnecessary.  Appellant  objected  to 
any  allowance  for  witness  feea  or  mileage,  be- 
cause the  witnesses  did  not  testify.  The  ob- 
jection was  properly  overruled.  The  defend- 
nnt  was  required  to  be  prepared  to  meet  the 
Issues  raised  by  the  pleadings,  and  disburse- 
ments necessarily  Incurred  In  procuring  the 
attendance  of  witnesses  are  within  the  con- 
templation of  section  7160,  Revised  Codes. 
In  re  Gallatin  Irrigation  District,  48  Mont. 
605,  140  Paa  92;  Uosklns  v.  Northern  Pac. 
Ry.  Co.,  39  Mont  394,  102  Pac.  OSS. 

[9]  The  memorandum  of  costs  was  prima 
fade  evidence  of  the  correctness  of  the  items 
included  therein,  and  the  burden  of  over- 
coming this  showing  was  npon  the  plaintiff 
(KeUy  V.  City  of  Butte,  44  Mont  115, 119  Pac. 
171),  and  this  burden  she  failed  to  sustain. 
She  made  no  showing,  by  affidavit  or  other- 
wise, as  was  done  in  Re  Gallatin  Irrigation 
District  above,  and  the  holding  in  that  case 
is  not  an  authority  in  this  one. 

The  Judgment  is  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  COOPER,  J.,  concur. 


(W  Mont.  nS) 

MONTANA  AMUSEMENT  SECURITIES 
CO.  et  al.  V.  GOLDWTN  DISTRIBUTING 
CORPORATION  et  al.     (No.  4358.) 

(Supreme  Coart  of  Montana.    Jane  24,  1019.) 

1.  PiXADiNO  4ts>214(5)  —  Deuubreb  Aoiirr- 

TINS     AXLBQATIONS     CONCEBNINQ     INSTBU- 

VEirrs. 
Allegations  in  a  complaint  as  to  meaning 
of  a  written  instrument  which  was  also  set  out 
are  not  admitted  by  demurrer,  where  the  mean- 
ing is  cot  fairly  deducible  from  the  terms  of 
the  instrument.     (Per  (hooper,  J.) 

2.  Pbincifal  and  Aqent  «=»188(1)— Actions 
— complajnt. 

In  an  injunctioa  suit  to  restrain  violation 
ot  contract  for  the  furnishing  of  motion  pic- 
ture films,  complaint  held  subject  to  demurrer, 
not  disclosing  that  plaintiff  was  a  party  to  the 
instrument  or  entitled  to  sue  as  an  undisclosed 
principal.     (Per  Cooper,  J.) 


OOIiDWYN  DISTRIBUTINO  OOBP.      119 
P.) 

3.  Pleadisq   «=38(3)  —  Conclusiors  —  Pob- 
fose  of  (tontbact. 

An  allegation  that  a  contract  was  made 
with  A.  for  the  express  use  and  benefit  of  plain- 
tiff is  a  legal  conclusion  and  raises  no  issue 
of  fact.    (Per  Cooper,  J.) 

4.  Pleading    €=»48— CoMPtAiHT^SxATEMENT 
or  Cause  or  Action. 

Under  Rev.  Codes,  {  6632,  requiring  a  com- 
plaint to  contain  a  statement  of  the  facts  con- 
stituting the  cause  of  action  in  ordinary  and 
concise  language,  a  complaint  which  leaves  to 
surmise  and  conjecture  the  conrse  of  proof  that 
will  be  offered  in  support  of  it  and  obliges  the 
court,  08  well  as  the  opposing  party,  to  accept 
the  pleader's  bare  statement  ia  defective.  (Per 
Cooper,  J.) 

Appeal  from  District  Court  Silver  Bow 
County;  J.  J.  Lynch,  Judge. 

Ac^on  by  the  Montana  Amusement  Securi- 
ties Company,  a  corporation,  and  American 
Theater,  against  the  Goldwyn  Distributing 
Corporation  and  others.  From  a  Judgment 
and  order  vacating  a  temporary  injunction, 
sustaining  a  demurrer  to  the  complaint  and 
dismissing  the  action,  the  first-named  plain- 
tiff appeals.    Affirmed. 

Frank  &  Gaines,  of  Butte,  for  appellant. 
Wm.  Meyer,  F.  O.  Fluent  and  Chas.  R. 
Leonard,  all  of  Butte,  for  respondents. 

COOPER,  J.  Appeals  from  a  Judgment 
dismissing  plaintiffs'  suit  Instituted  for  the 
purpose  of  securing  an  injunction,  and  from 
an  order  dissolving  a  temporary  restraining 
order  Issued  upon  the  filing  of  the  complaint. 

In  brief,  the  complaint  alleges:  That  the 
plaintiff  Montana  Amusement  Securities 
Company,  a  Montana  corporation,  "is  engag- 
ed in  operating  motion  picture  theaters  in 
the  dty  of  Butte,  county  of  Silver  Bow,  state 
of  Montana;  that  the  plaintiff  American 
Theater  is  a  theater  doing  business  as  a 
motion  picture  theater  in  said  city  and  is  one 
of  the  theaters  owned,  controlled,  and  operat- 
ed by  the  plaintiff  company;"  that  the  de- 
fendant Goldwyn  Distributing  Corporation, 
of  New  Xork,  is  engaged  in  the  business  of 
furnishing  and  distributing  to  motion  picture 
theaters  throughout  the  country  photograph- 
ic films  "whereby  are  displayed  the  repre- 
sentations by  famous  actors  of  their  powers, 
abilities,  and  accomplishments"  for  the  pur- 
pose of  being  reproduced  by  such  theaters; 
that  the  defendant  Ansonia  Amusement  Com- 
pany, a  Montana  corporation,  is  engaged  Id 
operating  motion  picture  theaters  in  the  city 
of  Butte,  and  that  the  defendant  Ansonia 
Theater  la  one  of  the  houses  owned  and 
operated  by  it;  that  on  August  24,  1918,  the 
Goldwyn  Company  entered  Into  a  written 
contract  with  the  plaintiff  American  Theater 
by  the  terms  of  which  such  theater  was  given 
the  right  to  first  display  in  said  dty  certain 
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aims  depleting  the  acting  of  a  certain  ac- 
tress, Including  one  entitled  "Hell  Cat";  that 
the  films  thus  contracted  for  are  of  special 
worth,  value,  and  desirability  because  they 
are  "reproductions  of  the  acting  ability  and 
accomplishments  of  the  actress  photograph- 
ed thereon  and  therein  and  of  their  charm  and 
personality,  which  ability,  charm,  and  per- 
sonality render  said  films  of  especial  value, 
and  worth,"  and  "that  by  reason  of  the  mak- 
ing and  execution  of  the  contract  plaintiff  ac- 
quired a  valuable  and  especial  property 
right  incapable  of  duplication" ;  that  on  Sep- 
tember 2,  1918,  the  defendants  entered  into 
some  agreement,  "the  precise  terms  whereof 
nre  to  plaintiffs  unknown,"  but  the  effect  of 
which  was  that  the  Goldwyn  Company 
should  refuse  to  carry  out  its  obligations 
under  the  contract  with  plaintiffs  and  fur- 
nish Its  codefendants  the  film  reprodqetlons 
of  the  acting  of  the  actress  mentioned,  for 
exhibition  in  the  city  of  Butte;  that,  though 
advised  of  the  existing  contract  and  warned 
not  to  attempt  to  exhibit  said  films,  the  An- 
sonla  Company  and  Theater  have  advertised, 
are  exbihiting,  and  will  continue  to  exhibit 
the  said  moving  picture  known  as  "Hell  Cat" 
unless  restrained;  that  the  acts  of  defend- 
ants are  resulting  in  great  and  irreparable 
injury  and  damage  to  plaintiffs,  etc.  The 
prayer  was  for  a  temporary  restraining  or- 
der pending  the  hearing  of  an  order  to  show 
canse  why  a  permanent  injunction  should 
not  issue  and  permanent  relief  after  said 
hearing. 

The  contract,  made  a  part  of  the  complaint 
as  Exhibit  A,  shows  the  parties  to  It  to  be 
the  "Goldwyn  Distributing  Corporation,  here- 
inafter referred  to  as  the  'Exchange,'  and 
American  Theater  owner,  lessee  of  and  oper- 
ating the  American  The.iter,  at  No.  666 — 
street,  in  the  city  of  Butte  •  •  »  here- 
inafter referred  to  as  the  'Exhibitor.'"  It 
was  signed  by  the  New  York  corporation 
through  its  manager,  and  by  the  "American 
Theater,  Exhibitor,  by  P.  T.  Bailey."  The 
name  of  the  Montana  Amusement  Securities 
Company,  one  of  plaintiffs  does  not  anywhere 
appear  In  it 

The  district  court  issued  a  temporary  re- 
straining order  on  December  30,  1918.  The 
defendants,  on  January  4th  following,  inter- 
posed a  demurrer  on  the  grounds  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  In  favor  of  the 
plaintiffs  or  either  of  them,  and  that  plain- 
tiff American  Theater  had  no  legal  capacity 
to  sue,  "in  that  it  does  not  appear  that  it  Is 
a  natural  or  artificial  person  recognized  by 
the  law  or  a  legal  entity  recognized  by  the 
law."  It  also  moved  to  quash  the  order 
to  show  cause  why  an  injunction  should  not 
issue  and  to  dissolve  the  temporary  restrain- 
ing order  for  the  reason,  among  others,  that 
the  Montana  Amusement  Securities  Company 
was  not  a  party  to  the  contract,  has  no  Inters 


est  in  the  controversy,  and  therefore  no  right 
to  maintain  the  action.  On  January  28th  the 
demurrer  and  motion  were  sustained,  and  the 
action  was  dismissed.    Hence  the  appeals. 

The  position  of  counsel  for  appellant,  as 
disclosed  by  their  brief,  is  that — 

"Exhibit  A  to  the  complaint  dlKloses  that  the 
paper  was  signed,  'American  Theater,  by  P.  T. 
Bailey,'  and  ■wait  execnted  on  behalf  of  re- 
spondent Goldwyn  Distributing  Corporation. 
The  first  matter  to  be  determined  is  whether 
the  writing  thus  signed  became  a  contract  capa- 
ble of  enforcement  If  it  did,  the  next  question 
for  determination  is  whether  appdlant  by  its 
complaint,  exhibited  a  right  in  itself  to  enforc*. 
the  contract  ♦  •  •  That  the  Montana 
Amusement  Securidea  Company  is  not  named 
as  a  party  to  the  instrument,  or  as  principal  for 
whom  Bailey  acted,  is  not  fatal,  for  our  statutes 
clearly  recognize  that  a  principal  may  be  bound, 
though  not  named  and  may  equally  enforce 
rights  nnder  a  contract  though  not  named." 

[1, 2]  The  logic  of  this  contention  must  he 
tested  by  the  language  of  the  contract  and 
the  averments  of  the  complaint    The  legal 
effect  of  the  instmment  clearly  is  that  "the 
exchange,"  the  Goldwyn  Company,  and  the 
exhibitor,   P.  A.  Bailey,   for  the  American 
Theater,  are  mutually  bound  to  the  perform- 
ance of  certain  acts,  the  former  to  furnish, 
and  the  latter  to  produce,  moving  pictures 
at  the  American  Theater,  a  building  used  for 
that  purpose.    The  position  appellant  is  novf 
in  is  this :    It  Is  seeking  the  aid  of  the  court 
in  the  enforcement  of  alleged  rights  under 
a  contract,  upon  the  face  of  which  It  Is  an 
entire  stranger.    The  action  was  Instituted 
upon  the  theory  that  the  American  Theater 
was  a  legal  entity  for  which  a  natural  person 
could  act,  although  admittedly  It  was  no 
more  than  a  building  arranged  for  the  pro- 
duction of  moving  pictures.    It  was,  however, 
originally  one  of  the  parties  plaintiff.    The 
only  portion  of  the  complaint  tending   to 
disclose  appellant's  connection  with  the  con- 
tract is  paragraph  IV,  which  Is  as  follows  r 
"That  under  date  of  Aognat  24,  1918,  the  de- 
fendant Goldwyn  Distributing  Corporation  en- 
tered into  a  certain  written  contract  and  agree- 
ment with  the  plaintiff  American  Theater  and 
for  the  express  use  and  benefit  of  the  plaintiffs, 
which  contract  provided  for  the  famishing  by 
said  last-named  defendant  to  the  American  The- 
ater of  certain  photographic  films  depicting  the 
acting   of   one    Geraldine    Parrar,    and    which 
agreement   provided   thnt   the  plaintiffs   should 
have  the  right  to  first  display  in  the  city  of 
Butte,  county  of  Silver  Bow.  state  of  Montana, 
at  the  American  Theater  of  the  plaintiff  Mon- 
tana   Amusement    Securities    Company,    such 
photographic  films,  such  right  to  be  given  npon 
compliance  with  the  terms  of  said  written  con- 
tract a  copy  whereof  is  hereto  attached,  mark- 
ed Exhibit  A,  and  by  reference  made  a  part  of 
this  complaint;    that  said  contract  is  now  in 
full  force  and  effect." 

This  allegation  fiiUs  to  show  appellant  to 
be  an  undiadosed  prlndpaL    Apt  words  to 
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■how  Its  hand  In  the  making  of  the  contracts 
and  appropriate  averments  disclosing  appel- 
lant's Interest  In  the  writing  are  wanting.  A 
meaning  not  fairly  deducible  from  the  terms 
of  the  Instrument  cannot  be  Inferred;  its 
intention  is  to  be  found  in  it ;  and  to  plead 
that  it  has  a  different  meaning  from  what 
its  plain  terms  import  is  to  proffer  averments 
which  the  Instrument  itself  contradicts.  In 
Dillon  T.  Barnard,  21  Wall.  437,  22  L.  Ed. 
673,  Mr.  Justice  Field,  speaking  for  the  court, 
said: 

"X  demnrrer  only  admits  facts  well  pleaded ; 
it  dops  not  admit  matters  of  inference  and  ar- 
gnmeot  however  clearly  stated ;  it  does  not  ad- 
mit, for  example,  the  accuracy  of  an  alleged 
construction  of  an  Instrument,  when  the  instru- 
ment itself  is  set  forth  in  the  hill,  or  a  copy 
ii  annexed,  against  a  construction  required  by 
its  terms,  nor  the  correctness  of  the  ascrip- 
tion of  a  purpose  to  the  parties  when  not  jus- 
tified by  the  language  used.  The  several  aver- 
ments of  the  plaintiff  in  the  bill  as  to  his  un- 
derstanding of  his  rights,  and  of  the  liabili- 
ties and  duties  of  others  under  the  contract, 
can,  therefore,  exert  no  influence  upon  the  mind 
of  the  court  in  the  disposition  of  the  demur- 
rer." 

[3]  Appellant's  contention  is  that  the  ac- 
tion can  be  maintained  as  for  a  violation  of 
the  contract,  upon  the  assumption  that  it 
is  "a  contract  capable  of  enforcement  by 
some  one."  The  allegation  in  the  complaint 
that  the  contract  was  made  with  the  Ameri- 
can Theater  for  the  express  use  and  benefit 
of  the  appellant  corporation  is  merely  a  le- 
gal conclusion,  and  raises  no  issue  of  fact 
upon  which  evidence  could  be  adduced  to 
show  that  it  was  made  for  the  use  and  bene- 
fit of  any  person  other  than  those  expressly 
named  in  it.  Tatem  ▼.  ESglanol  Min.  Co.,  45 
Mont  367,  123  Pac.  28;  I^iawson  v.  Spragne. 
61  Wash.  286,  98  Pac.  737;  12  Ency.  PI.  & 
Pr.  title  "Legal  Conclusions."  pp.  1020-1042 ; 
Penn.  Mutual  Ins.  Co.  v.  Conoughy,  54  Neb. 
12R.  74  N.  W.  422. 

Kqually  untenable  is  the  claim  that  the 
contract  can  be  enforced  by  appellant  be- 
cause it  "has  identified  itself  as  the  real 
principal  for  whom  Bailey  was  acting  In  the 
transaction."  The  complaint  is  defective  in 
that  regard.  In  Conrad  Nat.  Bank  v.  Great 
N.  Ry.  Co.,  24  Mont.  182,  61  Pac.  8,  this 
court  said  that — 

Courts  will  not  read  into  a  pleading  "a  sub- 
ttantive  allegation  which  has  been  omitted 
therefrom.  Substance  Is  jast  as  essential  im- 
in  the  Code  as  at  the  common  law.  •  •  • 
Where  •  •  •  attack  is  made  upon  the  com- 
plaint for  want  of  substantial  allegations,  the 
conrt  should  indulge,  as  against  the  pleader,  the 
pmnmption  that  he  has  stated  his  cause  of 
action  as  strongly  as  be  can,  and  construe  it 
•ccordingly.'' 

The  cases  cited  in  appellant's  brief  holding 
parties  signing  contracts  for  legal  nonenti- 
ties personally  liable  are  not  in  point,  for  the 
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reason  that,  if  the  complaint  was  framed  up- 
on that  theory,  it  has  since  been  abandoned, 
for  neither  the  American  Theater  nor  F.  T. 
Bailey  are  parties  to  this  appeal,  and  no 
rights  are  asserted  In  their  behalf.  The 
case  of  Blakely  V.  Bennecke,  59  Mo.  193,  holds 
that,  where  the  defendant  signed  a  note  un- 
der the  designation  of  "Captain  of  Company 
I  of  Missouri  Volunteers,"  he  was  personally 
liable,  for  the  reason  that  "Company  I"  pos- 
sessed none  of  the  elements  of  a  legal  entity, 
and  It  was  upon  that  point  the  case  turned. 
The  court  said : 

"But  in  this  case  there  was  no  principal,  ei- 
ther responsible  or  otherwise,  to  disclose.  'Com- 
pany I'  was  incapable  of  suing  or  being  sued, 
pleading  or  being  impleaded,  contracting  or  be- 
ing contracted  with.  In  short,  it  possessed  none 
of  the  elements  or  attributes  of  a  legal  en- 
tity." 

The  case  of  Brooks  v.  Harris,  12  Ala.  555, 
is  In  point.  That  was  an  action  in  assump- 
sit upon  the  following  instrument: 

"Mobile.  Oct.  11.  1841.  Due  Charles  A.  Kel- 
ly, or  bearer,  three  hundred  and  thirty  dollars, 
29-100,  for  work  and  labor  done,  on  Steamboat 
Jewess.  [Signed]  For  Steamboat  Jewess  and 
owners,  Alpbonso  Brooks." 

The  court  said: 

"There  is  no  allegation  that  Brooks  had  au- 
thority, as  agent  of  Wilson,  to  bind  him  by  the 
execution  of  a  note  in  his  name.  In  Childress 
V.  Miller,  4  Ala.  447,  an  attempt  was  made 
to  charge  the  owners  of  a  steamboat  on  a  due- 
bill  made  by  the  clerk  of  the  boat  'for  Steam- 
boat Choctaw,  and  owners.'  It  was  held  that 
these  words  did  not  in  themselves  import  an 
authority  to  bind  the  owners,  and  that,  as  the 
clerk  of  the  boat  as  such  bad  not  the  right  to 
admit  an  indebtedness  on  the  part  of  the  own- 
ers, the  action  could  not  be  maintained." 

See,  also,  30  Cyc.  21,  27,  and  2& 

[4]  Section  6532,  Revised  Codes,  requires 
a  complaint  to  contain  a  statement  of  the 
fkcts  constituting  the  cause  of  action  in  or- 
dinary and  concise  language.  This  the  com- 
plaint falls  to  do.  If  the  pleader  had  set 
forth  facta  upon  which  rests  the  claim  that 
Bailey,  when  he  signed  the  contract,  was  act- 
ing within  the  scope  of  authority  imposed 
upon  him  by  the  plaintiff  corporation,  the 
court  could  have  determined  whether  the 
facta  stated  were  sufiBclent  to  admit  of 
proof  to  show  that  situation.  But  the  plead- 
ing, In  its  present  state,  obliges  the  court, 
as  well  as  the  opposing  party,  to  accept  the 
pleader's  bare  statement,  and  to  leave  to 
surmise  and  conjecture  the  course  the  proof 
offered  in  support  of  it,  will  assume. 

For  these  reasons  the  judgment  and  or- 
der are  affirmed. 

AflSrmed. 

HOLLOWAT,  J.,  ooncors  in  tbe  result 
BRANTLY,  C.  J.,  being  absent,  takes  no 
part  in  the  foregoing  decision. 
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(56  Mont.  179) 
CROSBT  T.  BOBBINS  et  al.    (No.  4004.) 

(Supreme  Court  of  Montana.    June  18,  1919.) 

1.  Tbusts   <©=»ei(3)— Termination— Division 
OF  Propebtt. 

Under  an  agreement  between  preferred  stock- 
holders of  a  corporation  that  one  of  them  shoold 
hold  the  common  stock  in  trust  until  each  of 
them  had  procured  a  loan  for  the  company  by 
indorsing  company  notes,  whereupon  the  com- 
mon stock  was  to  become  the  property  of  the 
signers,  title  to  the  stock  vested  immediately 
upon  furuishiug  of  the  money,  and  if  a  trust  ex- 
isted it  was  terminated  by  a  cancellation  of  the 
trustee's  certificate  and  division  of  the  stock. 

2.  Trusts  ^=>33— Creation   of   Relation— 
Stakeboloeb  of  Corporate  Stock. 

Under  an  agreement  whereby  one  of  several 
preferred  stockholders  was  to  hold  certain  com- 
mon stock  until  the  remaining  stockholders  pro- 
cured a  loan  for  the  company,  whereupon  the 
stock  was  to  become  their  property,  the  mere 
fact  that  such  stockholder  retained  possession 
of  the  certificates  representing  snch  stock  as 
a  mere  stakeholder  was  not  sufficient  to  create 
him  trustee. 

3.  Appeal  and  Errob  «=3931(4)— Review- 
Implied  Findings. 

While  by  virtue  of  Rev.  Codes,  {  6766,  the 
doctrine  of  implied  findings  prevails  in  this 
state,  it  is  limited  to  cases  where,  if  no  findings 
are  made  and  none  requested,  the  court  will  be 
presumed  to  have  found  in  favor  of  the  pre- 
vailing party  upon  every  necessary  issue,  and 
if  the  court  makes  findings  which  are  deficient, 
but  the  defects  are  not  pointed  out,  it  will  be 
presumed  that  the  court  also  found  upon  other 
facts  in  issue  sufficient  by  supplementing  the 
facts  found  to  sustain  the  judgment  but  it  will 
not  be  presumed  that  court  impliedly  found  facts 
inconsistent  with  the  express  findings. 

4.  Pleading  $=>396  —  Issues  and   Proof- 
LAcnES. 

Where  the  theory  that  plaintifTs  case  was 
based  upon  fraud  was  first  disclosed  by  his  re- 
ply and  was  not  indicated  by  the  complaint  so 
that  defendant  could  not  plead  laches,  although 
entitled  to  do  so,  defendant  was  nevertheless  en- 
titlrd  to  insist  upon  such  defense  if  there  was 
evidence  to  support  it. 

5.  Equity  <S=88— Stale  Demands— Power  of 
Trial  Court. 

It  is  the  province  of  equity  to  deny  relief 
sua  sponte  whenever  it  appears  that  the  de- 
mand is  stale  and  that  as  a  result  of  delay  in 
prosecuting  the  claim  there  has  been  such  change 
in  the  situation  of  defendant  as  to  prejudice  his 
rights  in  making  defense. 

Appeal  from  District  Court,  Xellowstone 
County ;  A.  C.  Speucer,  Judge. 

Action  by  George  S.  Crosby  against  F.  L. 
Itobbins,  as  executor  of  the  last  will  of  Jobn 
D.  Losekamp,  deceased,  and  another.  From 
a  Judgment  for  plaintiff  and  denial  of  a  new 
trial,  defendants  appeaL  Reversed  and  re- 
manded for  new  triaL 


Johnston  ft  Ctoleman  and  Nichols  &  Wilson, 
all  of  Billings,  for  appellants. 

Collins,  Campbell  &  Wood,  of  Forsyth,  for 
respondent 

HOLLOWAT,  J.  When  the  Northwestern 
Oil  Refining  Company,  a  Wyoming  corpora- 
tion, was  organized,  its  preferred  stock  was 
sold  to  John  D.  Losekamp,  Geo.  S.  Crosby, 
caias.  F.  Stoeker,  O.  0.  Cato,  J.  W.  Vaughan, 
A.  II.  Earth,  and  A.  S.  Hanson.  The  common 
stock  was  held  by  a  Dr.  Bonnar.  The  funds 
derived  from  the  sale  of  the  preferred  stock 
were  exhausted  In  building  a  refinery,  and 
the  company  found  Itself  without  means  to 
operate  or  market  Its  products.  Negotiations 
were  conducted  with  Dr.  Bonnar  with  the  re- 
sult that  he  transferred  to  Losekamp  410 
shares  of  the  common  stock,  to  be  distributed 
as  a  bonus  to  the  parties  who  would  furnish 
to  the  company  the  necessary  funds,  up  to 
$20,000.  Thereupon  the  seven  holders  of  pre- 
ferred stock  entered  into  an  agreement  in 
writing,  designated  in  the  record  "Exhibit  A," 
as  follows: 

"Plaintiffs  Exhibit  A. 

"Whereas,  the  Northwestern  Oil  Refining 
Company,  a  Wyoming  corporation,  has  con- 
structed a  refinery  at  Cowley,  Wyoming,  for  the 
purpose  of  refining  and  marketing  oil;   and 

"Whereas,  said  company  has  entered  into  a 
contract  with  the  Montana  &  Wyoming  Oil 
Company,  under  which  it  agrees  to  purchase 
and  market  the  product  of  said  oil  company; 
and 

"Whereas,  said  refining  company  is  not  in  con- 
dition to  do  business,  refine  and  market  the  oil 
belonging  to  said  oil  company,  because  ot  the 
lack  of  funds;   and 

"Whereas,  the  said  r^ning  company  must 
have  a  considerable  sum  of  money,  not  exceed- 
ing twenty  thousand  dollars,  with  which  to  ena- 
ble it  to  do  business  and  place  its  oil  upon  the 
market ;    and 

"Whereas,  forty-one  thousand  two  hundred 
and  fifty  dollars  worth,  par  value,  of  the  com- 
mon stock  of  said  company  is  held  in  trust  by 
one  John  D.  Losekamp  for  the  purpose  of  fur- 
nishing said  money: 

"Now  therefore,  we,  A.  H.  Bartb,  Qewge  S. 
Crosby,  J.  W.  Vaughan,  C.  F.  Stoeker,  Albert 
S.  Hanson,  all  of  Billings,  Yellowstone  county, 
Montana,  and  O.  C.  Cato,  of  Miles  City,  Mon- 
tana, associate  ourselves  and  do  hereby  agree 
that  with  John  D.  Losekamp  we  will  furnish 
the  said  twenty  thousand  dollars  as  pro  rata 
to  the  number  of  shares  of  preferred  stock  we 
hold  at  this  time,  which  divides  this  twenty 
thousand  dollars  as  follows:  A.  H.  Barth,  $4,- 
000;  Geo.  S.  Crosby,  $2,000;  J.  W.  Vaughan. 
$2,000;  C.  F.  Stoeker,  $2,000;  Albert  S.  Han- 
son, $4.000 ;  O.  C.  Cato,  $2,000 ;  John  D.  Loae* 
kamp,  $4,0Ci0 ;  and  we  hereby  agree  that  accord- 
ing to  and  complying  with  said  trust  agreement 
the  said  41,250  shares  of  common  stock  becomes 
the  property  of  the  lenders,  and  is  to  be  divided 
according  to  the  respective  amounts  above  sub- 
scribed. If  any  one  fails  to  pay  his  entire 
amount  set  opposite  his  name  and  in  accordano* 
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with  tnut  a^reeraent,  forfeits  Us  risbt,  title  and 
interest  to  any  part  or  all  of  said  common  stock 
DOW  held  in  trust,  and  snob  default  will  be 
supplied  by  tbe  remaining  members^  and  tbe 
stock  divided  accordingly. 

'^n  witness  wbereof,  the  parties  to  this  agree- 
DCDt  have  set  their  hands  and  seals  this  I5th 
day  of  December,  1809. 

"John  D.  Losekamp. 

"Geo.  S.  Crosby. 

"Chas.  F.  Stocker. 

"O.  0.  Cato. 

"J.  W.  Vaughan. 

"A.  H.  Barth. 

"Albert  S.  Hanson." 

About  the  same  time  the  sum  of  $10,000 
was  borrowed  from  a  bank  in  Miles  City  and 
tnmed  over  to  the  company.  On  December 
18,  1900,  the  sum  of  $10,000  was  borrowed 
from  the  BlUings  State  Bank  upon  four  com- 
pany notes  Indorsed  by  the  seven  holders  of 
preferred  stock.  On  June  18,  1910,  these 
notes  were  renewed  by  the  same  parties. 
The  subsequent  history  of  this  loan  Is  not 
MHDidete.  On  Jane  23,  1910,  two  company 
notes  were  executed  and  ddivered  to  the 
Merchants'  National  Bank  of  Billings,  in- 
dorsed by  the  seven  holders  of  preferred 
stodc,  and  the  sum  of  $16,000  was  borrowed 
and  tamed  into  the  treasury  of  the  company. 
This  loan  was  renewed  November  1,  1010, 
tbe  company's  note  being  given,  Indorsed  by 
the  same  persons  ezc^t  Hanson.  It  was 
thereafter  renewed  for  the  fnll  amonnt  in 
Ma;  and  November,  1911,  and  renewed  for 
(13,500  May  1, 1912,  and  for  $6,000  November 
1, 1912.  Several  payments  were  made  during 
1912,  and  finally,  in  February,  1013,  the  bal- 
ance was  paid  In  itull.  After  November  1, 
1911,  the  renewal  notes  were  indorsed  only 
by  Losekamp,    Vaughan,   Cato,   and   Barth. 

Tbe  410  shares  transferred  by  Bonnar  were 
represented  by  Indorsed  certificates  which 
were  canceled,  and  on  December  29, 1909,  cer- 
tiflcate  No.  36,  for  tbe  same  number  of 
shares,  was  issued  to  Losekamp.  On  January 
22, 1910,  certificate  No.  36  was  canceled,  and 
In  lieu  thereof  certificates  were  Issued  as  fol- 
lows : 

No.  46,  for  41  shares,  to  Crosby. 

Xo.  46.  for  41  shares,  to  Stocker. 

No.  47,  for  41  shares,  to  Cato. 

Na  48,  for  41  shares,  to  Vaughan. 

No.  49,  for  82  shares,  to  Losekamp. 

No.  50,  for  82  shares,  to  Hanson. 

No.  51,  for  82  shares,  to  Barth. 

These  certificates,  however,  were  never  de- 
livered. 

In  August,  1913,  Losekamp  died,  and  in 
December,  1914,  tJiis  action  was  instituted  by 
Crosby  against  the  company  to  compel  it  to 
deliver  certificate  No.  45  to  him.  The  com- 
pany disclaimed  any  interest,  and,  upon  mo- 
tion. Bobbins,  as  executor  of  Losckamp's 
will,  Vaughan,  Cato,  and  Barth  were  substl- 
tnted  as  defendants.  Bobbins,  by  answer, 
claimed  the  certificate  as  part  of  the  assets 
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of  the  Losdiamp  estate  by  Tirtue  ef  an  In- 
strument in  writing,  designated  in  the  rec- 
ord "Exhibit  V'  as  follows: 

"Defendants'  Exhibit  1. 

"August  26,  1911. 

"In  ecmsideration  of  the  sum  of  one  dollar 
($1.00)  receipt  of  which  ia  hereby  acknowledged, 
I  hereby  assign  to  Jolin  D.  Losekamp,  of  Bill- 
ings, Montana,  all  my  right,  title  and  interest 
in  forty-one  shares  of  common  stodc  of  the 
Northwestern  Oil  Refining  Company  now  held 
by  him  as  trustee,  which  was  to  be  delivered 
to  me  npon  payment  of  certain  notes  of  said 
company  upon  which  my  signature  is  indorsed, 
said  John  D.  Losekamp  agreeing  to  assume  ail 
liability  incurred  by  my  indorsement. 

"George  S.  Crosby. 
"John  D.  Losekamj). 

"Witness:   Ewing  Harper." 

By  way  of  avoidance,  plaintiff  in  his  re- 
ply alleged:  First,  that  at  the  time  he  exe- 
cuted and  delivered  Exhibit  1,  Losekamp.  sus- 
tained towards  him  the  relationship  of  trus- 
tee to  beneficiary;  and,  second,  that  Exhibit 
1  was  procured  by  fakes  and  fraudulent  rep- 
resentations made  by  Losekamp.  Defendant 
Vaughan,  by  a  pleading  in  the  nature  of  a 
complaint  in  Intervention,  claimed  owner- 
ship to  certificate  No.  45  and  to  the  shares 
represented  by  it,  in  virtue  of  his  own  right 
and  as  the  successor  in  interest  of  Cato  and 
Barth. 

The  trial  was  to  the  court  without  a  jury. 
In  his  findings  the  Judge  who  presided  ex- 
presses grave  doubt  whether  Liosekamp  was 
in  fact  trustee,  but  found  that  Elxhlbit  A,  as 
construed  by  the  parties,  was  a  trust  agree- 
ment by  the  terms  of  which  Losekamp  was 
trustee  of  an  express  trust ;  that  the  answer- 
ing defendants  had  not  produced  evidence 
sufiBcient  to  overcome  the  presumption  creat- 
ed by  section  5381,  Revised  Codes ;  and  that 
plaintiff  should  prevail.  From  tbe  Judgment 
entered  on  the  findings  and  from  an  order 
denying  their  motion  for  a  new  trial,  defend- 
ants Bobbins  and  Vaughan  appealed. 

Counsel  for  respondent  with  commendable 
frankness  concede  that  Exhibit  A  is  not  a 
trust  agreement  and  did  not  operate  to  con- 
stitute Losekamp  trustee  for  the  signers,  but 
they  insist  that — 

"Exhibit  A  as  modified  by  the  subsequent  oral 
agreement  of  the  parties,  whereby  Losekamp 
was  to  hold  the  stock  until  the  notes  were  paid, 
created  a  trust,"  etc 

This  contention  might  have  force  but  for 
the  fact  that  the  court  found: 

"(4)  That  said  Exhibit  A  has  never  been  al- 
tered, changed  or  modified  by  the  parties  there- 
to by  any  written  agreement  nor  bj  any  execut- 
ed verbal  agreement." 

And  It  could  not  be  altered  in  any  other 
manner.    Section  6067,  Rev.  Codes. 
According  to  the  testimony,  the  signers  of 
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Bxtalblt  A  placed  a  very  liberal  construction 
npon  its  terms.  It  binds  each  of  tbe  seven 
men  to  furnish  for  the  company  the  amount 
of  money  set  opposite  bis  name;  but  ap- 
parently all  the  parties  understood  this  pro- 
vision to  be  satisfied  if  they  borrowed  the 
money  on  the  notes  of  the  company  indorsed 
by  themselves,  and  they  bound  themselves  in- 
ter sese  to  become  sureties,  each  for  the 
amount  set  opposite  his  name.  The  conclud- 
ing paragraph,  "If  any  one  falls  to  pay  his 
entire  amount,"  etc.,  was  construed  to  mean 
that.  If  any  one  failed  to  Indorse  In  order  to 
secure  the  funds,  his  share  of  the  Bonnar 
stock  would  become  the  property  of  the  oth- 
ers who  did  carry  out  the  agreement  View- 
ed In  the  light  of  this  construction,  the  In- 
quiry arises:  Did  Elxhlblt  A  create  a  volun- 
tary trust  and  constitute  Losekamp  trustee 
for  each  of  the  seven  signers? 

"A  voluntary  trust  is  an  obligation  arising 
out  of  a  personal  confidence  reposed  In  and 
voluntarily  accepted  by  one  for  the  benefit  of 
another."  Section  5365,  Rev.  Codes.  If  there 
exist  proper  subject-matter,  lawful  purpose, 
and  a  benefldary,  a  trust  may  be  created  by 
words  or  acts  of  the  parties  indicating  an  in- 
tention on  tbe  pert  of  the  trustor  to  create 
a  trust,  and  on  tbe  part  of  the  trustee  an  ac- 
ceptance of  the  trust  or  an  acknowledgment 
of  Its  existence.  Sections  5370,  5371,  Rev. 
Codes. 

Bxbiblt  A  Is  devoid  of  anything  to  suggest 
an  Intention  to  create  a  trust.  The  legal 
title  to  the  Bonnar  stock  was  conveyed  to 
Losekamp  by  Bonnar,  and  It  may  be  assumed 
that  a  trust  was  created  for  tbe  purpose  of 
securing  funds  for  the  company;  but  that 
trust  which  Is  referred  to  In  Exhibit  A  was 
extinguished  as  soon  as  tbe  money  was  fur- 
nished and  is  not  tbe  trust  relied  upon  in  this 
action.  There  is  not  anything  to  suggest  tliat 
Losekamp  accepted  a  trust,  If  It  was  intended 
by  the  other  signers  to  create  such  relation- 
ship. Losekamp  died  before  this  suit  was 
instituted,  and  bis  Intention  can  be  gathered 
only  from  his  acts  with  reference  to  this 
agreement ;  and,  in  so  far  as  those  acts  indi- 
cate his  Intention,  they  disavow  any  purpose 
on  his  part  to  accept  the  responsibility  of 
trustee.  Almost  immediately  after  the  legal 
title  to  the  Bonnar  stock  became  vested  in 
iiim,  he  caused  his  stock  certificate  to  be  can- 
celed, and  in  lieu  thereof  caused  a  certificate 
to  be  issued  to  each  subscriber  for  the  num- 
ber of  shares  to  which  he  would  t>e  entitled 
If  he  fully  discharged  his  obligations  under 
the  contract.  Losekamp  thereby  put  It  out  of 
bis  power  to  control  the  stock  in  any  manner. 
He  ceased  to  hold  the  legal  title  and  be- 
came merely  a  stakeholder  for  his  associates. 

[1]  But  It  Is  said  that  this  transfer  was 
without  authority  and  contrary  to  the  under- 
standing of  the  parties.  Exhibit  A  clearly 
contemplates  that  the  money  would  be  fur- 


nished contemporaneously  with  Its  execution, 
or  substantially  so;  for  It  further  declares 
that  the  Bonnar  stock  "becomes"  the  prop- 
erty of  the  several  signers,  to  be  divided 
according  to  the  extent  of  liability  assumed 
by  each.  By  any  fair  construction  of  this 
language  the  title  to  that  stock  vested  im- 
mediately, or  as  soon  as  the  money  was  fur- 
nished, and  If  any  obligation  was  imposed  np- 
on Losekamp  It  was  to  divide  tbe  stodc 
among  those  who  became  surety,  according  to 
their  liabilities  as  defined  by  the  agreement, 
and,  when  this  was  done,  the  trust  created  by 
Bonnar  was  fully  discharged.  The  company 
had  received  the  $20,000,  and  Losekamp 
could  have  been  compelled  to  make  the  dis- 
tribution which  he  did  make  The  transfer 
was  made  on  January  22,  1910.  It  was  a 
matter  of  record  on  tbe  company's  books; 
but,  furthermore,  plaintiff  had  actual  knowl- 
edge of  it  about  the  time  the  transfer  was 
made,  and  so  far  as  this  record  discloses  be 
offered  no  objection. 

There  is  not  any  provision  In  the  agreement 
which  required  Losekamp  to  hold  the  stock 
after  the  money  was  secured,  and  the  court 
found  that  the  agreement  was  not  modified. 
From  the  language  employed  In  B^ihlblt  A,  It 
seems  reasonably  certain  that  tbe  purpose  of 
the  parties  to  it  was  to  define  their  rights  and 
liabilities  as  among  themselves  and  that  it 
was  not  the  intention  to  create  a  trust. 

[2]  We  have,  then,  only  tbe  bare  fact  that 
Losekamp  retained  possession  of  the  certifi- 
cates representing  the  Bonnar  stock,  and  this 
was  not  sufficient,  under  any  authority,  to 
create  the  relationship  of  trustee.  We  think 
the  trial  court  erred  In  its  findings  and  con- 
clusions. 

But  counsel  for  respondent  direct  atten- 
tion to  two  admissions  which  they  claim  are 
altogether  Inconsistent  with  any  theory  other 
than  that  of  the  existence  of  a  trust: 

(a)  Exhibit  1  recites  that  Crosby's  stock 
was  held  by  Losekamp  as  trustee ;  but,  if  he 
was  not  such  in  fact,  the  recital  could  not 
constitute  him  trustee.  The  term  "trustee" 
is  frequently  used  in  a  broad,  i)opular  sense 
to  embrace  almost  every  relationship  where 
confidence  is  reposed.  But  personal  confi- 
dence enters  Into  practically  every  commercial 
transaction.  Something  more  than  mere  con- 
fidence reposed  by  one  person  in  another  is 
necessary  to  create  a  trust,  under  our  statute 
and  the  authorities  generally.  39  Cyc.  22. 
In  popular  parlance,  every  bailee,  agent,  and 
assignee  is  a  "trustee" ;  but  It  is  a  misuse  of 
the  term.  Tbe  distinction  between  these  of- 
fices is  recognized  by  our  Codes.  Under  cer> 
tain  circumstances,  a  bailee  may  be  a  trustee ; 
but  the  bare  fact  that  he  is  bailee  does  not 
constitute  him  trustee. 

(b)  Counsel  for  respondent  refer  to  tbe  tact 
that  tbe  answer  of  defendant  Bobbins  con- 
tains admissions  inconsistent  with  the  post 
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tfon  DOW  taken  bj  him.  But  In  this  counsel 
tre  mistakoi.  The  answer  of  defendant  Rob- 
Idns  contains  this  allegatioa: 

TThe  (aid  Dr.  Bonnar  assigned  certificates  for 
■aid  four  hondred  ten  shares  of  the  common 
itocfc  of  said  company  to  the  said  John  D.  Lose- 
ktmp  as  trustee,  and  it  was  then  verbally  agreed 
between  the  stockholders,  so  indorsing  said  pa- 
per of  said  company,  that  the  said  John  D.  LkW 
kamp,  ss  trustee  for  said  stockholders,  was  to 
hoM  said  certificate  in  trust  until  said  notes  so 
indorsed  by  said  stockholders  and  all  renewals 
thereof  were  paid,  when  the  said  John  D.  Lose- 
kamp  was  to  assign  said  shares  of  stock  to  such 
(tockbolders  as  continued  as  indorsers  of  said 
company's  paper,  until  the  same  was  finally  paid, 
and  in  such  proportions  as  each  of  said  stock- 
holders would  be  entitled  to  receive." 

This  allegation  is  denied  in  the  reply,  ex- 
cept that  It  Is  admitted  that — 

"Said  John  D.  Losekamp  as  trustee  for  said 
■tockholders  was  to  hold  said  certificates  in 
tmst" 

Id  other  words,  the  answer  alleges  that  by 
virtue  of  an  oral  agreement  a  trust  was  creat- 
ed. This  Is  denied,  and  the  court  found  that 
00  such  agreement  was  ever  made,  and  based 
its  findings  solely  npon  Exhibit  A  as  con- 
strued by  the  parties  to  it,  and  this  finding 
was  evidently  in  harmony  with  platntUTs 
theory;  but  whether  it  was  or  not  Is  imma- 
terial, as  no  exceptions  to  the  finding  were 
taken.  The  appearance  of  that  allegation  in 
the  answer  of  defendant  Robblns  was  ex- 
plained fully  In  the  afiJdavit  of  his  counsel  in 
support  of  an  application  to  amend  and  omit 
It,  and,  though  the  application  was  denied.  It 
is  apparent  that  the  court  in  making  Its 
findings  disregarded  the  admission,  If  such 
it  Is. 

(3]  It  is  argued  by  counsel  for  respondent 
that,  if  the  findings  made  by  the  court  do 
not  support  the  decree,  nevertheless  under 
the  doctrine  of  implied  findings  the  decree 
must  be  affirmed.  We  are  in  doubt  as  to 
counsel's  meaning.  If  It  is  the  contention 
that  findings  in  support  of  the  allegations  of 
fraud  in  fact  will  be  implied,  the  contention 
Is  unavailing.  The  doctrine  of  implied  find- 
ings is  not  sufficiently  broad  to  cover  such 
contingency.  By  virtue  of  the  provisions  of 
section  6766,  Revised  Codes,  it  has  been  held 
that  the  doctrine  of  implied  findings  prevails 
hi  this  state.  Haggin  v.  Salle,  23  Mont.  375, 
S9  Pac.  154.  But  the  doctrine  is  limited  to 
cover  these  cases:  (a)  If  no  findings  are 
made,  and  none  requested.  It  will  be  presumed 
that  the  court  found  In  favor  of  the  prevail- 
ing party  upon  every  issue  necessary  to  sup- 
port the  Judgment  Croft  v.  Bain,  49  Mont 
484,  143  Pat  960.  (b)  If  the  court  makea 
findings  which  are  deficient  but  the  defects 


are  not  pointed  ont.  the  presumption  will  be 
indulged  that  the  court  also  found  upon  other 
facts,  in  Issue  sufficient,  by  supplementing  the 
facts  found,  to  sustain  the  Judgment.  Yel- 
lowstone Nat  Bank  v.  Gagnon,  25  Mont  268, 
64  Pac.  664.  It  will  not  be  presumed  that  the 
court  impliedly  found  facts  Inconsistent  witl) 
the  express  findings.  Beaverhead  Canal  Co. 
y.  Dillon  E.  L.  ft  P.  Co.,  34  Mont  135,  86 
Pac  880. 

Upon  the  theory  adopted,  vis.,  that  ExhiUt 
A  created  a  trust,  the  court  expressly  found 
every  fact  necessary  to  support  the  Judgment 
and  there  is  no  room  for  the  application  of 
the  doctrine  of  implied  findings. 

Since  the  court  found  that  Exhibit  A  was 
not  modified  by  any  stibsequent  agreement 
the  title  to  the  Bonnar  stock  vested  in  the 
several  signers  as  soon  as  the  money  was 
furnished  to  the  company,  and  Elxhlblt  1 
operated  to  transfer  plaintiff's  interest  to 
Losekamp  unless  the  transfer  was  procured 
by  fraud  in  fact  That  Issue  was  not  deter- 
mined, but  should  be,  as  should  also  the  ques- 
tion of  laches. 

[4,  S]  While  it  is  true  that  as  between 
plaintiff  and  the  defendant  corporation,  no 
qnestion  of  laches  arose  (Barker  v.  Montana 
Gold,  etc.,  Min.  Co.,  35  Mont  351,  89  Pac.  66), 
as  between  the  individuals  claiming  to  own 
the  stock  the  defense  was  available.  It  was 
not  possible  for  defendant  Robblns  to  plead 
that  defense,  as  the  complaint  did  not  In- 
dicate that  plaintiff  relied  upon  fraud.  The 
theory  of  plaintiff's  case  was  first  disclosed 
by  bis  reply,  and,  under  this  condition  of  the 
plea<}ing8  defendant  Robblns  was  entitled  to 
insist  upon  the  defense  of  laches  If  there  was 
any  evidence  to  support  the  defense.  Indeed, 
It  is  the  province  of  a  court  of  equity  to  deny 
relief  sua  sponte  whenever  It  appears  that 
the  demand  is  stale  and  that,  as  a  result  of 
the  delay  In  prosecuting  the  claim,  there  has 
been  such  change  in  the  situation  of  the  de- 
fendant as  to  prejudice  his  rights  in  making 
defense.  American  Min.  Co.,  Ltd..  v.  Basin  ft 
Bay  State  Min.  Co.,  30  Mont  476,  104  Pac. 
625,  24  L.  R.  A.  (N.  S.)  306;  Sullivan  v.  Port- 
land, etc.,  R.  Co.,  94  U.  S.  806.  24  U  Ed.  324. 
If  the  issues  of  fraud  in  fact  and  laches  be 
determined  in  favor  of  plaintiff,  there  will 
be  an  end  to  this  controversy.  If  either  of 
those  Issues  be  determined  in  favor  of  Lose- 
kamp's  estate,  then  the  question  will  arise 
whether  by  valid  subsequent  oral  agreement 
Ix>8ekamp  contracted  to  divide  the  Crosby 
stock  with  Vaugban,  Cato,  and  Barth. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  triaL 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  COOPER,  J,  concur. 
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(5e  Hoot  19E) 

A8BUBY  T.  BOBBINS.    (No.  4018.) 

(Sapreme  Coart  ot  Montana.    Jane  18,  1919.) 

Appeal  from  Diatrict  Court,  Tellowatone 
County;   A.  C.  Spencer,  Judge. 

.  Action  by  Nellie  B.  Aabnry,  as  administratrix 
of  the  estate  of  John  F.  Aabury,  deceased, 
against  E.  L.  Bobbins,  as  executor  of  the  es- 
tate of  John  D.  Losekamp,  deceased.  From 
judgment  for  plaintiff,  and  an  order  denying  de- 
fendant's motion  for  new  trial,  defendant  ap- 
peals. Judgment  and  order  reversed,  and  cause 
remanded. 

Johnston  &  Coleman  and  Nichols  &  Wilson, 
all  of  Billings,  for  appellant. 

Collins,  Campbell  &  Wood,  of  Forsyth,  for 
respondent. 

HOLLOWAT,  J.  This  case  is  controlled  by 
the  decision  in  Crosby  t.  Bobbins  et  al.,  182  Paa 
122,  just  decided.  Upon  the  authority  of  that 
case,  the  judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Beverscd  and  remanded. 

BBANTLY,  C.  J.,  and  COOPEB,  J.,  concur. 


(56  Mont.  196) 

HANSON  V.  BOBBINS.     (No.  4017.) 

(Supreme  Court  of  Montana.    June  18,  1919.) 

Appeal  from  District  Court,  Yellowstone 
County;   A.  C.  Spencer,  Judge. 

Action  by  Albert  S.  Hanson  against  B.  L. 
Bobbins,  as  executor  of  the  estate  of  John  D. 
Loseliamp,  deceased.  E>om  judgment  for  plain- 
tiff, and  an  order  denying  defendant's  motion 
for  new  trial,  defendant  appeals.  Judgment  and 
order  reversed,  and  cause  remanded  for  new 
triaL 

Johnston  &  Coleman  and  Nichols  &  Wilson, 
all  of  Billings,  for  appellant. 

(Collins,  Campbell  &  Wood,  of  Forsyth,  for 
respondent. 

HOLLOW  AY,  J.  This  case  is  controlled  by 
the  decision  in  Crosby  v.  Bobbins  et  al.,  182 
Pac.  122,  just  decided.  Upon  the  authority  of 
that  case,  the  judgment  and  order  are  reversed, 
and  the  cause  is  remanded  for  a  new  triaL 

Beversed  and  remanded. 

BBANTLY,  C.  J.,  and  COOPEB,  J.,  concur. 


<56  Moot.  226) 

In  re  LUNKE. 


(No.  4298.) 


(Supreme  Court  of  Montana.    June  30,  1919.) 

1.  Befkbkkcb  «=399(4)  —  BErrasa:  —  Find- 
ings. 
Findings  of  a  referee  are  not  absolutely 
conclusive,  yet  they  should  be  given  the  same 
dignity  as  a  special  verdict  of  a  jury  or  find- 
ings of  a  trial  court,  and  whenever  they  depend 
on  conflicting  testimony  they  will   be   treated 


as   unassaibible,  if  tbeM  ia'  tnUstmntial   evi^ 
denoe  to  sustain  them. 

2.  Attobnbt   and    Client    «=>44(2)— Bela- 

TIONSHIP— BlOHTB    OF    ATTOBNET. 

The  relationship  of  attorney  and  client  is 
one  of  special  confidence,  and  an  attorney  has 
no  right  to  commingle  fund*  of  bis  client  with 
his  own  private  property,  or  to  profit  by  the 
use  of  funds  belonging  to  dient. 

3.  Attobnet  and  Cubnt  ^=944(2)  —  Mis- 
conduct —  DiSBABMENT  —  "FBAUD  OK 
CJUENT." 

Where  an  attorney,  who  obtained  the  sub- 
stitution of  a  personal  undertaking  for  a  cash 
bail,  received  two  chedcs  from  the  county 
treasurer,  and,  instead  of  delivering  both  to 
his  client,  indorsed  one  and  used  the  proceeds 
for  his  own  purposes,  he  was  guilty  of  a 
"fraud  on  Ills  client,"  within  Rev.  Codes,  S{ 
5S76,  6380,  and  should  be  suspended. 

Orlg^al  proceeding  for  ibe  disbarment  of 
B.  O.  Lunke,  an  attorney.  Bespondent  sus- 
pended. 

C.  B.  Nolan  and  C.  A.  Spauldlng,  both  of 
Helena,  for  accused. 

S.  C.  Ford  and  I.  W.  Cboate,  both  of 
Helena,  for  the  State. 

HOLLOW  AY,  J.  B.  O.  Lunke,  an  attorney 
admitted  to  practice  in  the  courts  of  this 
state,  was  accused  by  the  Attorney  (Seneral 
of  professional  misconduct  After  issues 
joined,  the  matter  was  referred  to  John  O. 
Brown,  Etsq.,  to  take  testimony  and  report 
findings  and  make  recommendations.  The 
complaint  contains  five  charges.  .  The  third 
was  abandoned,  and  the  referee  finds  that  the 
evidence  is  insufficient  to  sustain  the  fourth. 

First  The  accused  is  charged  with  fall- 
ing to  account  for  money  collected  by  him  for 
bis  client,  and  with  concealing  from  his 
client  material  facts  which  it  was  his  duty 
to  disclose.  The  referee  has  found  that  the 
evidence  is  insufficient  to  sustain  a  cliarge  of 
corrupt  practice,  but  that  the  accused  Is  sub- 
ject to  censure  for  concealing  from  bis  client 
material  facts. 

Second.  The  substance  of  the  second 
charge  is  that  the  accused  knowingly  render- 
ed false  statements  of  account  to  his  client 
That  incorrect  statements  were  rendered  is 
admitted  by  the  accused,  but  the  referee  has 
accepted  his  explanation  with  reference  to 
all  Uie  erroneous  items  save  one,  and  finds 
that  an  overcharge  of  $50  is  seemingly  with- 
out excuse. 

Fifth.  The  referee  finds  that  the  fifth 
charge  Is  sustained,  and  recommends  that  the 
accused  be  suspended  for  six  months. 

The  Attorney  General  and  the  accused 
each  excepts  to  the  findings. 

[1  ]  While  the  findings  of  a  referee  are  not 
absolutely  conclusive,  they  are  to  be  glvoi 
the  same  dignity  as  the  special  verdict  of  a 
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Jniy  or  the  findings  of  a  trial  court,  and 
wheneTer  they  depend  upon  conflicting  tpstl- 
mony  tbey  will  be  treated  as  unassailable  If 
there  is  any  substantial  evidence  to  sustain 
them.  23  R.  C.  L.  2»9,  and  cases  dted.  We 
ate  satisfied  tbat  tbe  evidence  Is  suflSdent 
to  justify  the  findings  returned  herein,  and 
tliey  are  approved. 

[2,  J]  Since  the  last  charge  involves  the 
most  serious  consequences,  a  brief  reference 
to  it  Is  made.  In  1918,  in  a  criminal  action 
pending  in  Carter  county,  wherein  J.  A.  Mc- 
Glynn  <wa8  defendant,  one  Wm.  MeOIynn  de- 
posited wltb  the  cleric  of  the  district  court 
S5,00O  as  cash  bail.  Thereafter,  about  July 
11,  1918,  Judge  Hurley  made  an  order  per- 
mitting the  substitution  of  a  personal  under- 
taUng,  and  the  sabstitntlon  was  made.  Mr. 
Lanke,  acting  for  Wm.  McGlynn,  secured 
from  the  treasurer  of  Carter  county  a  return 
of  the  money,  taking  In  the  name  of  Lunke  & 
Hoover  two  checks  Issued  by  the  treasurer, 
me  for  $3,000  and  one  for  $2,000.  Tbe  checks 
were  dated  July  13th.  About  July  16th 
Lanke  indorsed  the  check  for  $3,000  and 
oaosed  it  to  be  deposited  to  the  credit  of  Mc^ 
Glynn,  explaining  to  his  client,  about  the 
same  time,  that  there  would  be  some  delay 
attending  the  payment  of  the  remainder,  as 
tbe  officials  of  Carter  county  had  raised  the 
qoestlon  of  Judge  Hurley's  authority  to  or- 
der the  substitution,  but  that  in  his  (Lunke's) 
opinion  the  reason  for  holding  up  the  pay- 
ment was  because  the  county  was  short  of 
fonds.  In  the  meantime,  Lunke  had  taken 
the  check  for  $2,000  to  his  office  in  Billings, 
had  indorsed  it  and  left  It  with  his  clerk, 
with  instructions  to  hold  It  a  few  days  and 
then  deposit  It  for  collection.  The  record 
does  not  disclose  just  when  it  was  deposited, 
bat  on  July  24th  It  was  paid  by  the  bank  up- 
on which  It  was  drawn,  the  money  received 
and  deposited  to  the  credit  of  Lunke  &  Shea, 
and  nearly  aU  of  it  paid  out  in  the  discharge 
of  the  firm's  private  obligations.  In  his  con- 
versation with  McOlynn,  Lunke  never  inti- 
mated tbat  he  had  the  check  for  $2,000,  but 
about  Septonber  1st  McGlynn  made  inquiry 
of  the  clerk  of  the  court,  ascertained  the 
facta,  and  called  Lunke  to  account.  Lunke 
gave  his  note  for  the  amount,  and  In  No- 
vember following  paid  It,  with  interest. 

We  refrain  from  comment  upon  tbe  ex-, 
planatlon  offered  by  the  accused.  He  must 
bare  known  tbat  tbe  money  deposited  as 
cash  ball  did  not  belong  to  Carter  county, 
could  not  be  used  by  tbe  county,  tbat  re- 
payment of  it  could  not  deplete  the  county 
fnnda,  and  that  there  was  not  and  could  not 
be  any  reason  for  delaying  the  payment  of 
ttte  dieck  for  $2,000.  There  Is  not  aity  excuse 
for  the  failure  to  deliver  this  check  to  Mc- 
Ulyim  at  the  time  the  other  one  was  deliv- 


ered. Neither  Is  it  any  answer  for  the  ac- 
cused to  say  tbat  be  did  not  know  that  this 
trust  fund  had  been  mingled  with  his  own 
and  used.  It  was  his  business  to  know  tbat 
such  misuse  of  the  fund  had  not  been  made. 
Tbe  relation  of  attorney  and  client  has  al- 
ways been  regarded  as  one  of  special  trust 
and  confidence.  The  funds  committed  to  the 
custody  of  the  accused  In  this  Instance  were 
trust  funds,  to  which  he  had  no  claim.  His 
abuse  of  confidence  Is  inexcusable,  and  his 
misuse  of  the  funds  was  a  fraud  upon  the 
client.  Sections  6375,  6380,  Rev.  Codes. 
He  had  no  right  In  law  or  morals  to  mingle 
the  trust  funds  with  his  own  private  prop- 
erty, or  to  profit  by  the  use  of  funds  belonging 
to  his  client.  Allard's  Guardianship,  49 
Mont  219,  141  Pac.  661.  Tbe  Supreme  Judi- 
cial Court  of  Massachusetts  has  said: 

"It  ia  one  of  the  primary  duties  of  a  trustee 
to  keep  .the  funds  of  the  trust  separate  from 
his  private  funds,  and  not,  by  mingling  thtm 
together,  to  expose  the  trust  funds  to  the 
rislu  to  which  lua  own  property  may  become 
liable."  Sparhawk  v.  Sparhawk,  114  Mass. 
366,  36& 

The  record  discloses  that  the  general  man- 
ner In  wlilch  tbe  accused  has  conducted  his 
business.  If  persisted  in,  must  of  necessity 
Involve  him  in  more  serious  difficulties. 
Many  men,  prominent  in  professional  and 
business  life,  have  testified  that,  prior  to 
tbe  time  these  charges  were  made,  the  ac- 
cused bore  an  exceilant  reputation  and  was 
considered  entirely  trustworthy  in  the  prac- 
tice of  the  law.  It  Is  further  disclosed  that 
he  has  a  .'Considerable  amount  of  business 
now  on  hand,  and  tbat  the  interests  of  his 
clients  must  suffer  greatly  if  he  Is  deprived 
of  the  right  to  practice  for  the  remainder 
of  the  year.  To  the  end  that  the  burden  of 
punishment  shall  fall  upon  him,  rather  than 
upon  his  clients,  and  that  every  opportunity 
may  be  afforded  him  to  reform  and  correct 
the  manifest  abuses  in  his  practice,  we  have 
concluded  to  substitute,  for  the  punishmoit 
recommended  by  the  referee,  a  shorter  period 
of  suspension  and  the  payment  of  tbe  ex- 
penses incurred  by  tbe  state  In  this  pro- 
ceeding, as  a  condition  precedent  to  his  right 
to  reinstatement. 

It  Is  ordered  that  the  accused,  R.  O.  Lunke, 
be  suspended  from  Ills  office  as  attorney  and 
counselor  at  law.  On  or  after  August  1st 
of  this  year,  upon  paying  to  the  derk  of  this 
court  the  amount  of  costs  incurred  herein 
by  the  state,  he  will  be  reinstated  without 
further  order. 

COOPER,  J.,  concurs. 
BRANTLT,  0.  J.,  being  absent,  takes  no 
part  In  the  foregoing  decisloo. 
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ST.  JOHN  ▼.  UNITED  STATES  FIDELITY 
ft  GUARANTY  CO.    (No.  4010.) 

(Supreme  Coart  of  Montana.    June  20,  1919.) 

1.  Attachmbnt  «=s>331  —  Bonds— Liabiutt. 

Where  an  attachment  bond  was  conditioned 
that  plaintiff  in  attachment  would  pay  all  costs 
that  might~  be  awarded  and  all  damages  caused 
by  issuance  of  the  attachment,  and  the  at- 
tachment was  dismissed,  such  dismissal  render- 
ed the  plaintiff  and  surety  on  the  bond  liable. 

2.  Attachment  ®=»352— Suit  on  Bond— Di- 

BECTED   VEBDIOT. 

In  a  suit  against  the  surety  on  an  attach- 
ment bond,  where  it  was  proper  for  the  court 
(o  direct  a  verdict  for  plaintiff,  held  that,  though 
the  testimony  of  plaintiff's  counsel  as  to  the 
value  of  their  services  in  procuring  a  dissolu- 
tion of  the  attachment  was  not  contradicted, 
the  question  of  such  value  was  for  the  jury, 
and  a  verdict  for  the  amount  claimed  should  not 
have  been  directed. 

3.  Attachwcnt  9=3351- Damaoks— Bond. 

Where  a  defendant  whose  property  was  at- 
tached secured  a  release  of  the  same  by  giving 
bond,  held  that,  where  the  attachment  was  dis- 
missed, the  surety  on  the  attachment  bond  is 
liable  for  the  premium  paid  by  defendant  for 
the  bond  on  which  he  obtained  release  of  his 
property,  for  such  action  reduced  the  dam- 
ages resulting  from  the  attachment 

Appeal  from  District  Court  Rosebud 
Comity:    A.  C.  Spencer,  Judge. 

Action  by  C.  C.  St  Jolin  against  the  Unit- 
ed States  Fidelity  &  Guaranty  Company. 
From  a  Judgment  for  plaintiff  and  an  order 
overruling  its  motion  for  new  trial,  defend- 
ant appeals.    Reversed  and  remanded. 

Gunn,  Rasch  &  Hall,  of  Helena,  O.  F. 
Goddard,  of  Billings,  and  Geo.  W.  Farr,  of 

Miles  City,  for  appellant 

Collins,  Campbell  &  Wood,  of  Forsyth,  and 
E.  E.  Enteriine,  of  Billings,  for  respondent 

COOPER,  J.  The  plaintiff,  C.  C.  St  John, 
and  one  0.  M.  Talntor  were  engaged  in  ttie 
business  of  stock  raising  in  the  county  of 
Rosebud  in  this  state.  A  dispute  arose  in- 
volving tbe  conduct  of  tbe  business  and  the 
accounts  between  them.  At  tbe  instance  of 
Taintor,  upon  a  claim  of  indebtedness  due 
from  the  plaintiff  to  Talntor,  writs  of  at- 
tachment were  levied  ag^ainst  tbe  interests  of 
plaintiff,  and  upon  their  discharge  suit  was 
instituted  by  the  plaintiff  against  tbe  de- 
fendant as  surety  on  the  bond  given  by 
Taintor  to  secure  tbe  attachment.  Judg- 
ment was  obtained  in  the  sum  of  $931.92,  and 
tbe  case  is  now  here  on  appeal  from  tbe 
order  denying  a  new  trial,  and  from  tbe 
Judgment 


Tlie  complaint  charges  the  wrongful  suing 
out  of  tbe  attachment  and  tbe  damages  re- 
sulting therefrom,  the  answer  denying  all 
the  material  allegations  thereof. 

The  plaintiff  gave  evidence  concerning  the 
several  items  of  damage  suffered  by  tiim  In 
the  matter  of  expenditures  for  travel  from 
his  ranch  to  Sheridan,  Wyo.,  for  the  purpose 
of  consulting  attorneys  with  a  view  to  ob- 
taining the  discharge  of  the  attachment 
hotel  bill  at  Sheridan,  expense  Involved  in 
travel  from  Sheridan  back  to  tbe  ranch,  ahU 
thence  to  Forsyth  for  the  purpose  of  se- 
curing bond  to  effect  the  release  of  the  at- 
tachment the  cost  of  the  bond,  hotel  bills 
at  Forsytli,  counsel  fees  in  connection  there- 
with, and  other  items  of  expense  not  nec- 
essary to  particularize.  Donald  Campbell, 
Esq.,  of  counsel  for  plaintiff,  testified  that 
services  were  rendered  by  the  firm  of  which 
he  was  a  member,  in  and  about  the  attach- 
ment proceedings:  that  he  had  served  as 
referee  in  an  action  for  an  accounting  be- 
tween plaintiff  and  Taintor,  and  as  such 
became  familiar  with  the  matters  in  issue  be- 
tween them.  He  gave  evidence  touching  tbe 
nature  of  the  services  so  rendered,  stating 
that  in  bis  opinion  $250  was  a  reasonable 
compensation  therefor.  Albert  Brown,  the 
only  witness  for  defendant,  gave  evidence 
tending  to  show  that  the  attachment  pro- 
ceedings in  no  wise  affected  the  purchase 
by  hira  of  plaintiCTs  ranch,  or  the  payment  to 
plaintiff  of  the  purchase  price  thereof,  thus 
raising  an  issue  between  himself  and  plain- 
tiff upon  that  point  and  the  alleged  dam- 
ages suffered  by  plaintiff  in  this  regard. 

At  the  close  of  the  testimony,  counsel  tor 
plaintifl  moved  the  court  to  direct  a  ver- 
dict in  favor  of  plaintiff  for  the  sum  of 
$931.92,  upon  the  ground  that  there  was  no 
issue  of  fact  to  be  submitted  to  the  Jury. 
The  motion  was  granted  over  defendant's 
objection;  verdict  and  Judgment  followed; 
motion  for  a  new  trial  was  made  and  orer^ 
ruled;  and  appeal  was  taken  therefrom. 

[1,  2]  It  is  appellant's  contention  that  an 
issue  was  created  for  determination  by  the 
Jury  upon  the  question  of  the  reasonableness 
of  the  amount  paid  for  counsd  fees,  as  well 
as  tbe  items  of  expenditure  incurred  by 
plaintiff  In  obtaining  the  aid  of  counseL 
Tills  contention  must  be  sustained.  Tbe  ac- 
tion is  upon  the  attachment  bond,  condi- 
tioned that  in  case  it  should  be  finally  de- 
cided that  the  plaintiff  was  not  entitled  to 
an  attachment  "the  plaintiff  will  pay  all  the 
costs  that  may  be  awarded  to  the  defendant 
and  all  damages  he  may  sustain  by  reason 
of  the  issuing  out  of  the  attachment  not 
exceeding  the  sum  of  $10,000."  Tbe  case 
was  dismissed,  and  tbe  attachment  dissolv- 
ed. Liability  was  then  fixed  upon  the  sure- 
ty, and  the  defendant  here  became  responsi- 
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ble  for  the  expenses  reasonably  and  neces- 
sarily Incurred  in  obtaining  the  discharge 
of  the  attachment  and*  the  amount  paid  the 
attorneys  Employed  for  that  purpose. 

The  trial  court  committed  no  error  in 
directing  the  Jury  to  And  a  verdict  for  the 
plaintiff,  but  was  wrong  in  fixing  the  amount 
of  the  award.  Under  the  issues,  the  amount 
which  the  plaintiff  had  a  right  to  recover 
was  a  debatable  question  of  fact  which  it 
was  the  function  of  the  Jury  to  determine. 
Tme,  the  witness  Campbell  fixed  the  amount 
that,  in  his  opinion,  was  reasonable  and  nec- 
essary. But  the  Jury  was  not  bound  to  give 
unqualified  credit  to  this  ttetlmony,  given,  as 
It  was,  in  his  own  behalf,  even  though  not 
contradicted  by  any  other  witness.  A  Jury 
cannot  be  required  to  accept  as  matter  of 
law  the  conclusions  of  witnesses  in  questions 
of  this  character.  Bean  v.  Missoula  Lumber 
Co.,  40  Mont  31,  104  Pnc.  869;  Plymouth 
Gold  M\p.  Co.  v.  United  States  T.  &  U.  Co., 
35  Mont  23,  88  Pac.  565,  10  Ann.  Cas.  951. 
Whether,  In  the  accomplishment  of  a  given 
purpose,  expenses  incurred  are  necessary  and 
reasonable  rests  upon  so  many  varying  cir- 
cumstances that  it  would  be  dangerous  to 
preclnde  Inquiry  concerning  them.  Jurors,  in 
the  end,  must  use  their  own  Judgment  In  ar- 
riving at  a  determination  of  the  value  of 
iervlces  rendered  by  attorneys,  based  upon 
the  opinions  of  experts  and  evidence  as  to 
the  character  and  amount  of  the  services. 
Baker  v.  Richmond  City  Mills  Works,  105 
Ga.  225,  31  S.  E.  426;  Moore  v.  Kills,  88  Wis. 
108,  61  N.  W.  291 ;  RaUway  Co.  v.  Whitney, 
143  Iowa,  506,  121  N.  W.  1043;  Steel  v. 
Gordon.  14  Wash.  521,  46  Pac.  151.  And  so 
of  the  other  items  of  expense  incurred  In  se- 
curing the  discharge  of  the  attachment. 

[3J  We  think,  too,  that  plaintiff  was  en- 
titled to  recover  the  $50  paid  by  him  for 
the  procurement  of  the  bond,  to  release  the 
attachment  upon  the  submission  of  sufficient 
competent  proof  of  the  payment  of  the  same, 
especially  in  view  of  the  fact  that  such  action 
would  in  all  Ukellhood  tend  to  minimize  the 
namage  suffered  by  him  and  eventually  re- 
.leve  the  surety  company  to  that  extent.  On 
the  whole,  we  are  of  opinion  that  the  questions 
respecting  the  damages  suffered  by  the  plaln- 
Wby  reason  of  the  attachment  should  have 
oeen  submitted  to  the  Jury  under  proper  in- 
«ructlons.  The  order  of  the  trial  court, 
therefore.  In  directing  the  Jury  as  matter  of 
law  to  find  for  the  plaintiff  In  the  lump  sum 
of  $931.92,  was  error. 

The  Judgment  appealed  from,  together  with 
the  order  overruling  the  motion  for  a  new 
trial,  are  reversed. 

Beversed  and  remanded. 
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(Se  Hont.  2M) 
ST.  JOHN  ▼.  TAINTOR.    (No.  4011.) 

(Supreme  Court  of  Montana.    June  20,  1919.) 

1.  Tbial   «=»251(2)— Instructions— Instbuc- 
TiONS  Vabtino  fbom  Thbort  of  Case. 

In  an  action  for  malicious  prosecution  In 
suing  out  attachments  and  procuring  a  receiv- 
ership, instructions,  peremptory  in  their  nature, 
and  prominently  setting  before  the  Jury  wrong- 
ful conversion,  which  was  an  element  not  jus- 
tified by  the  pleadings  and  inconsistent  with 
the  hypothesis  on  which  the  nction  wag  institut- 
ed and  trial  had,  fteid  fundamental  error. 

2.  Judgment  <s=a250  —  Puadinob  ard  Is- 
sues AS  Basis — Gbound  of  Action. 

Where  the  theory  of  a  complaint  was  ma- 
licious prosecution  in  suing  out  attachments  and 
procuring  a  receivership,  judgment  based  on 
the  theory  of  conversion  will  not  be  sustained. 

Appeal  from  District  (Jourt,  Rosebud  Coun- 
ty; A.  C.  Spencer,  Judge. 

Action  by  C.  O.  St  John  against  C.  M. 
Talntor.     From  Judgment  for  plaintiff  and 
denial  of  new  trial,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Gunn,  Rasch  &  Hall,  of  Helena,  O.  P.  God- 
dard,  of  Billings,  and  Geo.  W.  Parr,  of  Miles 
City,  for  appellant 

Collins,  CampbeU  ft  Wood,  of  Forsyth,  for 
respondent. 


BBANTIiY,  a  J.,  concurs  In  the  result 
HOIXOWAY,  J.,  concurs. 


OOOPBK,  J.  This  is  an  appeal  from  a 
Judgment  In  favor  of  the  respondent  In  the 
sura  of  $40,030.74,  and  an  order  denying  ap- 
pellant &  new  trial.  The  record,  consisting  of 
733  printed  pages  of  pleadings  and  evidence, 
essays,  with  labored  drcnmlocution,  to  por- 
tray the  fortunes  of  a  successful  stock-rais- 
ing enterprise,  and  the  proceedings  attend- 
ing its  delivery  Into  the  hands  of  a  receiv- 
er. 

In  30  particulars,  a^^Uant  Insists  the 
court  erred  upon  the  trial.  If  the  first— to 
the  effect  that  the  case  was  submitted  to  the 
jury  upon  a  theory  different  from  the  one 
upon  which  It  was  founded — ^Is  to  be  sus- 
tained, the  result  must  be  a  new  trial,  for 
the  reason  that  the  Issues  were  framed  upon 
one  theory  and  presented  to  the  Jury  upon 
another  so  different  that  the  end  obtained 
cannot  be  permitted  to  stand,  because  the 
verdict  and  Judgment  do  not  respond  to  the 
issues  made  by  the  pleadings. 

The  gravamen  of  the  complaint  is  malicious 
prosecution.  Its  author — upon  the  theory 
that  appellant  was  imbued  with  a  d^ire  to 
obtain  respondent's  interest  in  the  business  at 
the  lowest  possible  figure — sets  forth  a  detail- 
ed account  of  the  dealings  between  the  parties 
and  the  proceedings  antedating  the  starting 
of  the  present  action.  The  answer  contains 
general  denials,  charges  a  loss  of  heart  upon 
the  part  of  respondent,  and  a  claim  that  the 
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preservatton  of  appellant's  interests  In  the 
property  demanded  the  employment  of  tbe 
drastic  measures  to  which  he  resorted. 

That  words  may  not  be  spent  in  vain,  we 
shall  content  ourselves  with  a  narrative  of 
only  the  material  issues  necessary  to  the 
disposition  of  this  appeal.  Inasmuch  as  the 
sustaluing  of  the  first  assignment  will  suffice 
to  send  the  case  back  for  another  trial,  and 
none  of  the  problems  we  are  asked  to  solve 
will  likely  embarrass  the  trial  court,  coun- 
sel, or  the  parties  again,  we  shall  waste  no 
effort  In  the  consideration  of  the  remaining 
questions. 

The  end  sought  by  the  parties  to  the  ven- 
ture is  evidenced  by  written  agreements,  in 
which  it  is  stipulated  that  the  business  be 
started  May  4,  1906,  and  terminated  upon 
eight  months'  notice  by  dtber  party  to  the 
other;  but  In  no  case  to  end  prior  to  Jan- 
uary 1,  1910.  Appellant  by  their  provisions 
obligated  himself  to  furnish  capital  and 
funds  sufficient  and  necessary  for  the  pur- 
diase  of  cattle  and  the  lands  necessary  for 
the  successful  conduct  of  the  business.  Re- 
spondent upon  his  part  agreed,  at  his  own 
"sole"  expense,  to  rbn,  care  for,  feed,  brand, 
and  prepare  for  market  the  cattle  and  live 
stock  so  to  be  purchased,  his  share  in  the 
proceeds  of  the  operation  to  be  "a  number 
of  the  young  of  said  cattle  and  live  sto(* 
equal  in  number  to  one-half  the  Increase" 
thereof,  and  the  further  consideration  of  "a 
sum  equal'  to  one-half  of  the  net  profits  from 
the  sale  of  said  steers,  cattle  and  live  stock." 
Both  agreed  that  "all  receipts  from  the  sale 
of  ranches,  lands,  cattle,  horses,  or  anything 
appertaining  thereto,  should  be  deposited  in 
a  national  bank  in  Sheridan,  Wyo.,"  appel- 
lant "to  divide  the  profits  and  give  to"  re- 
st)ondent  such  portion  as  might  l>e  due  him 
under  their  original  agreement:  respondent 
to  furnish  appellant  "about  the  1st  of  Janu- 
ary of  each  year  separate  statements  of  the 
receipts  and  expenditures  of  the  cattle  ship- 
ped with  all  their  brands,  and  of  the  labor 
done  on  the  lands  and  property"  of  appellant. 
The  initial  agreement  between  them  was  ex- 
ecuted May  4,  1906,  the  enterprise  launched 
and,  as  operations  devel<^<ed,  further  under- 
standings afTectlng  the  conduct  of  the  busi- 
ness had.  Upon  the  suggestion  of  respond- 
ent, more  land  and  more  cattle  were  pur- 
chased by  appellant,  end;  despite  hostile 
machinations  of  other  occuimnts  of  the  public 
range,  the  business  thrived,  its  scope  was 
enlarged,  and  the  enterprise  quickly  assumed 
proportions  far  beyond  the  anticipations  of 
either  party.  Annual  shipments  of  cattle  to 
market  were  made,  normal  losses  suffered, 
the  property  placed  in  the  strange  hands  of 
a  receiver,  and  still  their  herds  increased 
from  200  head  in  the  spring  of  1905  to  more 
than  6,000  at  the  time  of  the  commencement 
Of  this  action.  So  far  as  the  record  dis- 
closes, up  to  October,  1911,  no  disquieting  in- 
cident occurred  to  mar  their  business  rela- 


tions, the  corrrapondence  passing  between 
them  seeming  rather  to  reflect  mutual  feel- 
ings of  the  most  kindly  nature,  if  the  felici- 
tations expressed  therein  are  to  be  takm 
for  what  they  seem.  Soon  thereafter,  nego- 
tiations for  settlement  and  the  purchase  of 
respondent's  share  in  the  undertaking  by 
appellant  failing,  at  the  instigation  of  appel- 
lant, all  of  the  property  involved  in  the  con- 
troversy was  sequestered  by  attachment  and 
receivership  proceedings,  and  the  business 
brought  to  a  stop.  For  this  taking  of  the 
property  from  the  care,  use,  and  profit  of 
plaintiff,  this  action  was  brought,  and  the 
verdict  and  Judgment  appealed  from  ob- 
tained. 

After  the  case  of  the  plaintiff  tending  to 
support  the  charge  of  malicious  prosecution 
had  closed,  the  trial  court  announced  that — 

"Irrespective  of  what  cotinsel  for  the  plaintiff 
may  call  this  lawsuit,  the  fact  remains  that  the 
lawsuit  itself  must  be  determined  from  the 
pleadings  themselves.  I  have  in  min'(l — recall 
very  distinctly— at  least  two  different  occasions 
when  counsel  for  the  plaintiff  referred  to  this 
as  an  action  for  malicious  prosecution.  Not- 
withstanding the  statements  of  counsel,  I  can- 
not  view  it  in  any  other  light  than  that  the 
pleadings  themselves  and  the  record  must  de- 
termine what  the  nature  of  the  action  is." 

Replying  thereto,  Mr.  Collins,  of  couns^ 
for  plaintiff,  said: 

"That  was  stated  in  the  t;pcord,  and  it  is 
our  position  absolutely.  We  are  seeking  only 
the  actual  damages  accruing  to  plaintiff  by  rea- 
son of  the  appointment  of  a  receiver." 

Upon  the  close  of  all  the  testimcmy,  the 
court,  at  the  instance  of  plaintiff  and  over 
the  objection  of  defendant,  advised  the  jury 
upon  the  measure  of  damages,  as  follows: 

"Instruction  No.  6.  You  are  instructed  that 
the  detriment  caused  by  the  wrongful  conver- 
sion of  personal  property  is  presumed  to  be: 

(1)  Where  the  action  has  been  prosecuted  with 
reasonable  diligence,  the  highest  market  value 
of  the  property  at  any  time  between  the  con- 
version and  the  verdict,  without  interest;    and 

(2)  a  fair  compensation  for  the  time  and  money 
properly  expended  in  pursuit  of  the  property." 

The  court  also  confined  to  their  considera- 
tion and  determination  the  question  of  con- 
version, in  these  words: 

"Instruction  No.  4.  You  are  instrncted  that 
the  receivership  procured  by  the  defendant, 
Taintor,  having  previously  been  declared  to 
have  been  wruugfui  and  unlawful,  the  taking  l>y 
the  receiver  of  any  personal  property  belong- 
ing to  St,  John,  or  in  which  he  had  any  inter- 
est, and  thereby  was  entitled  to  bold  in  his 
possession,  constituted  What  the  law  terms  'a 
wrongful  conversion,'  and  in  this  case  the  de- 
fendant, Taintor,  must  be  held  liable  for  such 
conversion,  inasmuch  as  the  institution  of  such 
receivership  proceedings  and  the  appointment  of 
such  receiver  was  procured  by  him." 


Digitized  by 


Google 


Orj 


BAILSBACH  v.  RAILSBACH 
(181  P.) 


lai 


ni  nLe  Instmctiona  thus  {riven  by  tbe 
etwrt  were  peremptory  in  thetr  natare,  and 
aet  prominently  before  the  Jury  an  element 
not  Jnstliied  by  tbe  pleadings,  and  wholly  at 
war  with  the  hypothesis  upon  which  the  ac- 
tion was  Instituted  and  the  trial  all  but  com- 
pleted. This  was  fundamental  error,  unaf- 
fected by  statute.  Schneider  v.  Patton,  175 
Ma  6S1.  75  S.  W.  156.  "Pleadings  and  a  dis- 
tinct Issue  are  essential  In  every  system  of 
Jurisprudence,  and  there  can  be  no  orderly 
administration  of  Justice  without  them.  If 
a  party  can  allege  one  cause  of  action  and 
tlien  recover  upon  another,  bis  complaint 
will  serve  no  useful  purpose,  but  rather  to 
ensnare  and  mislead  bis  adversary."  South- 
wick  V.  First  Nat  Bank,  84  N.  X.  420;  Bom- 
eyn  v.  Sickles,  108  N.  Y.  660,  15  N.  B.  688; 
2  Thompson  on  Trials,  H  2251-2262.  To  up- 
hold a  Judgment  under  such  conditions 
would  be  to  assume  that  the  Jury  took  a 
clearer  view  of  the  issues  than  did  the  court 
whose  duty  it  was  to  aid  and  guide  them  in 
their  deliberations. 

It  is  of  the  very  essence  of  the  dne  ad- 
ministration of  Justice  that  Judicial  pro- 
ceedings be  free  from  confusion  and  consist- 
ent within  themselves,  in  order  that  the 
Jnty  may,  tmder  proper  advice  upon  the  law. 
Intelligently  and  fairly  consider  the  evidence, 
uninfluenced  by  the  changing  attitude  of  the 
court,  or  shifting  tactics  on  the  part  of  coun- 
ad.  This  they  were  unable  to  do  in  the 
drcnmstances.  The  uncertainty  of  the  posi- 
tion of  the  court  and  the  turning  policy  of 
counsel,  in  our  opinion  we're  fatal  to  a  cor- 
rect determination  of  the  issues  Involved. 
Cobban  Realty  Co.  v.  Chicago,  etc.,  Ry.  Co., 
52  Mont  256.  157  Pac.  173.  Indeed.  In 
view  of  the  serious  consequences  attend- 
ing the  recovery  of  a  Judgment  so  large,  it 
would  be  unsafe  for  us  to  assume  that  the 
Jury  disregarded  the  mistakes  of  the  court 
and  counsel,  and  rendered  exact  justice  upon 
a  trial  trammeled  so  with  Inconsistencies. 

[2]  The  complaint  abounds,  with  almost  re- 
proachful prodigality,  in  Iteration  and  reiter- 
ation of  charges  of  malice,  fraud,  and  op- 
pression In  the  levy  of  attachments  and  the 
placing  of  the  property  In  the  hands  of  a  re- 
cdrer;  and  that  issue  was  fully  developed 
under  the  observation  of  the  Jury.  The  com- 
plaint is  utterly  wanting,  however.  In  words 
equivalent  to  a  charge  of  conversion,  the 
theory  to  which  the  court  turned  from  the 
main  averments  charging  malice.  That  It  is 
lacking  in  the  essentials  necessary  to  state  a 
cause  of  action  In  conversion  Is  Immutably 
established  in  this  Jurisdiction  by  the  deci- 
sions of  this  court  In  Harrington  v.  Strom- 
berg-MuIlins  Co.,  29  Mont  157,  74  Pac.  413 ; 
Glass  T.  Basin  &  Bay  State  Mln.  Co.,  31 
Mont  21,  77  Pac.  302,  and  other  cases. 

Coming  to  the  argument  before  us,  counsel 
leaves  us  still  upon  a  sea  of  surmises  by  this 
statement  in  their  brief: 


"The  action  was  not  InMltntedr  nor  wts  it 
prosecuted  in  the  court  below,  npon  the  theory 
of  conversion;  nor  was  any  recovery  had  by 
the  respondent  In  any  element  of  damages 
awarded  npon  this  theory.  l%e  allegations  ol 
malice  were  abandoned  at  the  trial  for  the  rea- 
son that  the  respondent  did  not  seek  the  re- 
covery of  punitive  damages." 

They  undertake,  neverttadeas.  to  justify 
the  action  of  the  court  below,  and  their  own 
change  of  front  in  seeking  to  recover  dam- 
ages as  for  a  conversion  rather  than  for 
malice  in  the  Institution  of  attachment  and 
receivership  proceedings,  upon  the  authority 
of  Thornton-Thomas  Co.  v.  Bretherton,  82 
Mont  80,  80  Paa  10,  and  Lyon  v.  United 
States  Fidelity  &  Guaranty  Co.,  48  Mont  691, 
140  Paa  86,  Ann.  Cas.  1915D,  1036.  It  is 
enough  to  say  in  this  respect  that  the  mat- 
ters we  deem  fatal  to  the  Integrity  of  the 
judgment  before  us  did  not  arise  in  either  of 
those  two  cases. 

If  the  last  position  assumed  by  counsel  for 
respondent  is  the  one  they  would  have  us 
accept,  it  is  as  much  in  conflict  with  the  law 
announced  by  the  court  to  the  Jury  as  Is  the 
one  taken  In  the  complaint  and  leaves  us 
quite  as  far  afield  in  the  realms  of  specula- 
tion as  it  must  have  done  the  Jury  in  their 
efforts  to  reach  a  conclusion  npon  the  evi- 
dence in  the  case.  For  the  reasons  given,  the 
Judgment  Is  reversed  and  a  new  trial  or- 
dered. 

BRANTLY,  G.  J.,  concurs  In  tbe  result 
HOLIX>WAY.  J.,  concuEB. 


(92  Or.  823) 
RAIIiSBACH  ▼.  BAILSBACH. 

(Snpreme  Court  of  Oregon.     June  24,  1919.> 

1.  Pleadiro  ®=»34(7)  —  Coia>i.AiNT  —  Sum- 
oiBNCT— Question  Raised  on  Appeai,. 
Where  defendant  did  not  demar  to  a  com- 
plaint in  divorce,  but  went  to  trial  upon  a  sim- 
ple denial  that  aocnsationa  of  infidelity  were 
made,  the  complaint  must  be  held  sufficient  as 
against  objection  urged  upon  appeal  that  it 
does  not  allege  that  the  accnsations  were  made 
by  defendant  with  intent  to  wound  plaintiff's 
feelings. 

2  DivoBCE  «s>130  —  Cbttei.  and  Inhuuan 

Tkkatment— Evidence— SuFFiciENOY. 
In  divorce  suit  by  the  husband,  evldentM  of 
defendant's  Jealousy  and  cruel  and  inhuman 
treatment,  consisting  in  part  of  false  accusa- 
tions of  plaintiff's  infidelity,  held  sufBcient  to 
justify  a  decree  for  plaintiff. 

8.  DivoBox  $=3250  — SsiTLKiaNT  or  Pbopxb- 

TT  RiOHTS— RSPAniKNT  Ot  MOHET  USBD  BT 
Pl^AINIIFT   HUSJIAND. 

Where  a  divorce  is  granted  to  tbe  plaintiff 
husband,  and  it  appears  from  the  testimony 
that  shortly  after  their  marriage  the  defendant 
wife  received  $3,CKX),  at  least  a  part  of  which 
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waa  spent  In  asdatinK  tbe  plaintiff  in  bnaineBS, 
althongli  defendant's  acts  probably  prevented 
plaintiS  from  earning  as  much  money  as  he 
vtlierwise  would,  be  should  be  required  to  make 
such  payment  to  her  aa  would  be  an  equitable 
squaring  of  the  account. 

In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
County;   W.  N.  Oatoas,  Judge. 

Suit  by  Lu  O.  Ballsbach  against  Mattle 
B.  Bailsbach  In  divorce.  Decree  for  plaln- 
tur,  and  defendant  appeal&  Decree  modi- 
fied and  affirmed. 

This  was  a  suit  for  divorce.  The  com- 
plaint alleged  that  plaintiff  had  ever  been 
mindful  of  bis  marriage  vows,  and  bad 
treated  defendant  aa  a  wife  In  her  station  In 
life  should  be  treated;  that  defendant  had 
heaped  upon  him  personal  Indignities,  which 
are  specified  as  being  extremely  jealous  and 
Insisting  that  plaintiff  was  associating  with 
and  committing  adultery  with  numerous 
women;  that  plaintiff  Is  a  life  insurance 
solicitor,  and  she  Insisted  that  it  was  neces- 
sary for  her  to  accompany  him,  while  he 
was  soliciting  Insurance,  In  order,  as  she 
claimed,  to  keep  plaintiff  from  flirting  and 
committing  adultery  with  various  women. 
The  particular  specifications  as  to  her  ac- 
cusations of  lewd  conduct  and  cruel  treat- 
ment are  set  forth  In  detail  and  distinguish- 
ed by  the  letters  of  the  alphabet,  beginning 
with  "a"  and  ending  with  "m",  and  need 
not  be  recited  in  detail.  They  include  ac- 
cusations of  adultery,  made  to  his  friends 
and  employers,  causing  him  to  lose  employ- 
ment; charges  that  he  irainted  a  gun  at 
her,  thereby  causing  her  to  have  a  miscar- 
riage; Interfering  In  his  business  In  such 
a  way  that  his  employes  deserted  him  and 
refused  to  work  with  lilm  or  for  him;  threat- 
ening to  emasculate  him;  and  generally  and 
continually  nagging  him,  swearing  at  him, 
and  using  abusive  epithets  to  him. 

The  answer  denies  all  these  charges,  and 
alleges  that  defendant,  upon  her  marriage, 
bad  13.000,  which  plaintiff  has  used  and 
which  he  refuses  to  repay;  that  plaintiff  Is 
a  flirt,  and  has  always  annoyed  and  embar- 
rassed defendant  by  reason  of  his  conduct 
with  other  women,  and  that  she  Is  very 
much  in  love  with  plaintiff,  and  asks  that 
the  suit  be  dismissed. 

Nolan  &  King,  of  Portland,  for  appellant 
Davis  &  Farrell,  of  Portland,  for  respond- 
ent 

McBBIDB,  C.  J.  (after  stating  the  facts  as 
above).  [1,2]  It  Is  urged  that  the  complaint 
is  defective.  In  that  It  does  not  allege  that 
the  accusations  made  by  defendant  were 
made  with  the  Intent  to  wound  bis  feelings. 


but  the  defendant  did  not  demur,  but  went 
to  tTkal  upon  a  simple  denial  that  the  ac- 
cusations were  made.  Under  the  circum- 
stances we  think  the  complaint  is  sufficient 
The  evidence  shows  that  she  had  repeated- 
ly accused  him  of  lewd  conduct  with  vari- 
ous women,  and  there  is  not  a  particle  of  tes- 
timony outside  of  her  own  surmises  to  In- 
dicate that  these  accusations  are  true.  In 
fact  the  testimony  indicates  that  in  spite 
of  continual  Jealousy,  outbursts  of  rage,  and 
defamation,  plaintiff  bore  with  defendant's 
conduct  patiently  until  it  appeared  Impossi- 
ble for  him  to  conduct  bis  business  and  live 
with  her.  She  Is  evidently  of  a  nervous  dis- 
position and  easily  moved  to  jealousy,  and 
when  In  these  moods  disposed  to  be  reckless 
and  violent  In  her  language.  How  far  her 
conduct  was  Influenced  by  Imaginary  "spir- 
itual" communications  In  r^ard  to  her  hus- 
band's Infidelity  cannot  l>e  known,  but  it  is 
probable  that  the  mythical  "dark  woman" 
in  the  spirit  land  who,  as  she  told  one  wit- 
ness had  Informed  her  that  her  husband  was 
"always  running  after  other  women,"  had 
something  to  do  with  exciting  her  Jealousy. 
It  Is  difficult  to  see  how  any  spirit  light  or 
dark,  could  have  Instigated  her  to  tell  one 
of  her  friends,  as  she  did,  that  her  husband 
had  pointed  a  gun  at  her  and  thereby  caus- 
ed her  to  miscarry,  when  nothing  of  the 
kind  happened.  It  is  obvious  that  no  man 
could  live  with  her  happily,  or  indeed  at  all, 
and  keep  his  senses.  While  we  sympathize 
with  her  unhappy  temperament  we  do  not 
feel  Justified  In  compelling  plaintiff  to  en- 
dure the  consequences  of  It 

[3]  There  Is  one  thing,  however,  we  think, 
in  Justice,  plaintiff  ought  to  do,  and  that  Is 
to  make  good  the  money  which  defendant 
brought  to  the  marriage  We  think  the 
court  had  a  right  under  the  pleadings  to  re- 
quire the  plaintiff  to  pay  the  defendant 
$150,  but  It  appears  from  the  testimony  that 
he  received  $3,000  shortly  after  the  mar- 
riage, and  at  least  a  part  of  It  was  spent  in 
assisting  plaintiff  in  business.  While  de- 
fendant's statements  are  not  entirely  relia- 
ble as  to  what  was  spent  by  her  for  her  own 
purposes  and  what  was  used  to  assist  her 
husband,  and  while  It  Is  true  her  conduct 
has  probably  prevented  him  from  earning 
as  much  money  as  he  otherwise  would,  yet 
we  think  a  repayment  to  her  of  $650  would 
be  an  equitable  squaring  of  the  account. 

The  decree  will  therefore  be  modified  so 
as  to  require  plaintiff  to  pay  to  the  defend- 
ant $150  on  or  before  September  1,  1919, 
and  $100  on  September  1st  of  each  of  the 
following  years  until  the  sum  of  $650  shall 
have  been  paid  in  full.  In  all  other  respects 
the  decree  of  the  circuit  court  Is  affirmed. 
Neither  party  will  recover  costs. 
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STATE  V. 
<1>S 


STATB  ▼.  NBWLIN. 


(Siq>reme  Court  of  Oregon.     Jnne  17,  1919.) 

L  iHTOnCATINO  LiQUOBS  «s>236(U)— Saix— 
SumciBRCT  or  Evidbnck. 
In  prosecntion  of  druggist  for  the  anlawfnl 
■tie  of  liquors,  evidence  held  to  establish  guilt 
bejrond  any  reasonable  doubt. 

2.  Cbdunai.    Law    «»1186(4)  —  Appeal  — 
tcchricai,  bb80b. 

Where  the  evidence  establishes  plaintitTs 
guilt  beyond  any  reasonable  controversy,  Judg- 
ment of  conviction  will  be  affirmed  under  Const 
art  7,  t  3,  notwithstanding  technical  errors. 

3.  Wrrmsaxs  «=»345(2)— luPKACBiiKinv-Evi- 

DBNCB  OV  CbIHKS. 

In  prosecution  for  the  unlawful  sale  of  liq- 
uor, evidence  that  a  witness  who  testified  to 
having  purchased  liquor  from  defendant  had 
himself  been,  at  one  time,  a  bootlegger,  was 
inadmissible,  where  it  was  not  claimed  that 
witness  had  been  convicted  of  illegal  sales  of 
intoxicating  liquor. 

4.  CitiiaNAi.  Law  4=>338(3)— Evidkncb— Br- 

TBAPUENT. 

In  prosecution  for  the  unlawful  sale  of  liq- 
uor, evidence  that  a  witness  who  had  testified 
to  baying  liquor  from  defendant  had  upon  an- 
other occasion  in  another  county  liquor  in  his 
possession  was  inadmissible  in  support  of  the- 
ory that  the  liquor  which  defendant  was  alleg- 
ed to  have  sold  had  been  planted  in  bis  store 
by  witness,  where  there  was  no  evidence  of  a 
conspiracy  to  entrap  deiendant  and  no  evidence 
to  support  such  theory. 

6.  Cbiwinal  Law  $=>770(2)— Submission  of 

TBE0BIE8. 

A  party  is  entitled  to  have  his  theory  of 
the  case  presented  to  the  jury  if  there  is  evi- 
dence to  support  such  theory. 

6.  WrrNESSES  '  €=372(1)  —  Cross-Examina- 
TI05— Motive  and  Interest. 

In  prosecution  for  unlawful  sale  of  liquor, 
where  detective  had  testified  to  buying  liquor 
from  defendant,  it  was  not  improper  for  court 
to  refuse  to  permit  defendant  to  continue  cross- 
examining  detective  as  to  his  motives  and  in- 
terest in  the  case,  after  his  interest  in  case 
had  been  fully  disclosed  by  cross-examination. 

7.  CBimNAL  Law®=>814(8,  9)— iNSTBucnoNS 

— tNTRAFMENI^EVlDENCE. 

In  prosecution  of  druggist  for  unlawful  sale 
of  liquors,  requested  instruction  that  defend- 
ant could  not  be  convicted  if  the  liquor  in  evi- 
dence had  been  planted  in  the  store  by  the 
witness  who  testified  to  having  purchased  it, 
and  the  druggist  had  not  in  fact  sold  liquor, 
was  properly  refused,  where  there  was  no  evi- 
dence that  the  witnesses  who  had  testified  to 
purchasing  liquor  had  brought  the  liquor  to  the 
■tore. 

8.  CsiMiNAi.  Law  «=»777%  —  Instbuotions 
ON  Evidence. 

Court  is  not  required  to  instruct  specially 
upon  every  item  of  testimony  introduced. 


KEWVOf  133 

9.  Cbiminal  Law  «=»811(1)— iNBTBUcnoNS— 
SiNOUNO  Out  Evidence. 

It  is  bad  practice  to  single  out  a  particular 
item  of  testimony  and  give  it  undue  prominence 
in  an  instruction. 

10.  Cbiminal  Law  «»1202(1)— Second  Or- 
PEN  SB — Indictment. 

Defendant  cannot  be  adjudged  guilty  of  a 
second  offense  and  sentenced  accordingly,  in 
the  absence  of  an  allegation  in  the  indictment 
charging  the  prior  conviction. 

In  Banc. 

Appeal  from  Circuit  Court,  Union  County ; 
J.  W.  Knowles,  Judge. 

Adolph  Newlln  was  convicted  of  the  un- 
lawful sale  of  intoxicating  liquors,  and  he 
appeals.  Judgment  set  aside,  ai^d  cause  re- 
manded, with  directions. 

The  defendant  was  indicted  upon  a  charge 
of  unlawful  sale  of  intoxicating  liquor  to  one 
Ed  Johnson.  Upon  the  trial  the  testimony  of 
the  state  was  substantially  as  follows:  The 
defendant,  at  the  time  the  alleged  offense 
was  committed,  was  engaged  in  conducting 
a  drug  store  in  La  Grande,  Or.,  known  as  the 
La  Grande  Pharmacy,  which,  in  additfon  to 
carrying  drugs,  also  dealt  in  candies  and  oth- 
er articles  frequently  sold  In  such  establish- 
ments. 

The  county  officials,  in  the  course  of  their 
investigations  into  alleged  violations  of  the 
liquor  laws,  got  into  communlcatioa  with  one 
John  E.  Smith,  also  called  Joe  Smith,  who 
had  been  working  in  coimection  with  the 
Baker  county  officers  in  the  detection  of  such 
offenses,  and  engaged  him  to  do  similar  de- 
tective work  in  Union  county. 

While  in  La  Grande  for  this  purpose.  Smith 
met  Ed  Johnson,  whom  he  had  formerly  met 
in  Pendleton,  out  who  had  recently  been 
working  with  a  threshing  crew  in  Union 
county.  Johnson  invited  Smith  to  go  with 
him  to  Newlin's  drug  store  and  get  a  drink. 
They  entered  the  store  and  called  for  drinks, 
which  were  served  to  them  from  a  bottle  be- 
hind the  prescription  counter.  The  liquor 
had  the  color  and  general  appearance  of 
whisky  and  an  intoxicating  effect.  Newlln 
remarked  that  it  was  pretty  strong  stuff. 
The  price  charged  by  Newlln  was  25  cents  a 
drink.  They  discussed  with  Newlln  the  ques- 
tion of  buying  four  dozen  pint  bottles  of  the 
liquor,  but  said  they  would  see  if  they  had 
the  money  to  pay  for  It.  Smith  reported  to 
the  chief  of  police  of  La  Grande,  who  fur- 
nished him  with  $20,  which,  with  the  money 
he  bad,  made  $00,  sufficient  to  purdiase  14 
pints  of  the  liquor.  He  then  returned  and 
found  that  Newlln  bad  three  candy  buckets 
packed  with  the  mixture.  After  paying  $00 
for  a  bucket  containing  14  pints,  he  took  it 
to  his  room.  For  the  purpose  of  disguising 
the  contents,  some  grapes  and  apples  were 
placed  on  top  of  the  bucket. 
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Late  !n  tbe  afternoon,  about  6  p.  m.,  John- 
son went  back  and  purchased  a  small  candy 
pail  of  the  Uquor,  paying  therefor  $21.50,  was 
arrested  while  on  the  way  to  his  room  with 
it,  indicted  for  having  intoxicating  liquor  in 
his  possession,  pleaded  guilty,  and  was  sen- 
tenced to  60  days  in  Jail  and  a  One  of  $300, 
which  sentence  he  was  serving  at  the  time  of 
the  trial  of  the  case  at  bar. 

It  was  for  this  sale  Newlin  was  on  trial 
in  the  instant  case.  The  back  room  of  his 
store  was  searched  and  a  third  candy  pail, 
packed  with  intoxicating  liquor,  was  found. 
There  was  a  slight  flavor  of  sweet  spirits  of 
niter  In  the  comi)ound,  and  several  Jugs, 
which  bad  contained  that  drug,  were  found 
in  tbe  back  room  of  the  drug  store. 

It  was  testified  by  a  competent  chemist 
that  sweet  'spirits  of  niter  is  a  highly  vola- 
tile substance,  which  evaporates  at  a  lower 
temperature  than  alcohol,  and  that,  by  ex- 
posing it  to  the  air  in  a  flat  container,  the 
niter  would  evaporate,  leaving  the  alcohol 
constituent  remaining.  The  theory  of  the 
state  was  that  the  alcohol  in  the  liquor  had 
been  obtained  either  by  this  process  or  by 
some  other  method  of  distillation.  All  the 
liquor  sold  to  Johnson  or  Smith,  or  seized 
by  the  authorities,  contained  about  36  per 
cent,  of  alcohol  by  volume. 

Other  witnesses  testified  to  having  bought 
similar  liquor  of  defendant  from  time  to 
time.    Other  facts  appear  in  the  opinion. 

The  defendant  was  convicted  and  sentenc- 
ed to  be  confined  In  the  county  Jail  for  a  pe- 
riod of  one  year,  and  to  pay  a  fine  of  $100 ; 
the  Judgment  reciting  that  this  was  the  sec- 
ond conviction  under  the  prohibition  act 

F.  S.  Ivanhoe  and  R.  J.  Green,  both  of  La 
Grande,  for  appellant. 

John  S.  Hodgin,  DIst  Atty.,  of  La  Grande 
(George  M.  Brown,  Atty.  Gen.,  on  the  briefs), 
for  the  State. 

McaRIDE,  0.  J.  (after  stating  the  facts 
as  above).  [1 ,  2]  In  spite  of  technical  points 
suggested  by  able  and  ingenious  counsel  for 
appellant,  there  is  one  fact  established  be- 
yond any  reasonable  controversy,  namely, 
that  the  evidence  proved  beyond  a  doubt,  not 
only  that  the  defendant  was  guilty  in  the 
present  Instance,  but  also  that  be  was  a  fre- 
quent and  persistent  violator  of  the  law, 
practically  conducting  a  saloon  for  the  sale 
of  intoxicants  under  the  guise  of  a  drug 
store.  Admitting  that  the  principal  witness 
for  the  prosecution  is  a  man  of  bad  reputa- 
tion, and  that  the  person  to  whom  defendant 
sold  the  liquor  is  of  doubtful  character,  no 
sane,  fair  Juryman  could  have  listened  to  the 
testimony  adduced  and  thereafter  have  en- 
tertained the  least  doubt  as  to  tbe  guilt  of 
the  defendant.  And  perhaps  we  could  stop  at 
this,  so  far  as  the  principal  contention  Is  con- 
cerned, and  base  our  decision  upon  section  3 
of  article  7  of  our  amended  Constitution ;  but. 


in  deference  to  the  able  argument  of  coun- 
sel for  the  defense,  we  will  consider  briefly 
tbe  objections  urged  by  them. 

[3]  Much  is  made  of  the  refusal  of  tbe 
court  to  allow  evidence  to  be  Introduced  that 
the  witness  Smith  had,  himself,  been  a  "l>oot- 
legger,"  and  hud  offered  to .  sell  whisky  to 
persons  in  Baker  county.  The  evidence  was 
irrelevant  to  any  Issue  in  the  case  on  trial, 
and  was  properly  excluded.  It  was  not  claim- 
ed that  be  had  ever  been  convicted  of  illegal 
sales  of  intoxicating  liquors,  and  the  evidence 
of  such  ofTers  was  no  more  admissible  than 
would  have  been  evidence  that  he  had  at- 
tempted to  commit  assault  and  battery,  or 
any  other  misdemeanor. 

[4]  It  is  claimed  the  evidence  was  material 
as  tending  to  show  that  Smith  had  liquor  In 
his  possession,  and  that  it  was  within  his 
power  to  have  taken  It  to  tbe  La  Grande 
Pharmacy  and  "planted"  it  there,  in  order 
to  entrap  Newlin.  In  other  words,  it  was 
proposed  to  prove  that  Smith  possessed  liq- 
uor, which  he  might  have  used  for  such  pur- 
pose, by  showing  that  upon  another  occasion. 
In  another  county,  he  had  said  that  he  then 
had  liquors,  and  to  bind  the  state  in  the  in- 
stant case  by  these  unsworn  declarations. 
There  is  no  rule  under  which  such  testimony 
Is  admissible. 

There  was  not  the  slightest  evidence  that 
Smith  and  Johnson  were  engaged  In  a  con- 
spiracy to  entrap  Newlin.  Smith  took  ad- 
vantage of  his  acquaintance  with  Johnson, 
and  Johnson's  confidence  in  him,  to  discover 
that  Johnson  was  buying  liquor  from  New- 
lin, and  thereupon  had  him  arrested,  fined, 
and  sent  to  Jail.  That  this  was  a  part  of  a 
conspiracy  entered  Into  by  Johnson  to  entrap 
Newlin  is  giving  him  credit  for  a  zeal  in  en- 
forcing the  liquor  laws  that  passes  human 
credulity.  Nor  was  there  any  evidence  that 
Johnson  "planted"  any  liquor  In  the  back 
room  of  Newlin's  place  of  business.  A  wit- 
ness did  testify  that,  late  In  the  evening  of 
the  day  when  Newlin  was  arrested,  he  saw 
an  automobile  drive  near  Newlin's  back  door 
and  saw  the  witness  Johnson  get  out  with  a 
box  about  the  size  of  an  apple  box.  He  did 
not  see  what  was  done  with  the  box,  bad  no 
idea  of  its  contents,  and  upon  this  apocry- 
phal story  counsel  would  build  up  n  theory 
that  Johnson  was  engaged  in  a  conspiracy 
to  place  tbe  liquor,  which  he  subsequently 
took  away,  in  the  candy  bucket,  and  thereby 
ensnare  Newlin. 

[6]  A  party  Is  entitled  to  have  his  theory 
of  the  case  presented  to  the  Jury  If  there  is 
evidence  to  support  such  theory,  but  there 
is  absolutely  no  evidence  to  support  the  the- 
ory that  the  liquor  Johnson  was  arrested  for 
carrying  away  nt  half  past  6  in  the  evening 
was  placed  by  him  in  the  drug  store  at  half 
past  5,  or  that  he  ever  put  any  liquor  In  the 
drug  store. 

Error  Is  predicated  upon  the  ruling  of  the 
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conit,  Bnstalnlng  objections  to  questions,  ask- 
ed witness  Smith  by  counsel  for  defendant, 
concerning  his  motives  for  engaging  In  the 
prosecution  of  this  case.  Cpon  the  cross- 
examination  Smith  was  questioned  very  close- 
ly as  to  his  motives  for  engaging  In  the  detec- 
tive work,  and  answered,  among  other  things, 
the  following  questions: 

"Q.  Now,  the  interest  you  have  in  this  case, 
Mr.  Smith,  la  the  money  consideration  you  can 
get  out  of  it,  isn't  it?  A.  It  is  the  good  I  can 
do  for  the  country. 

"Q.  Patriotic  good,  I  snpposfr?  ▲.  Well,  I 
am  here  to  make  some  money  out  of  it,  too." 

He  was  then  asked.  If,  upon  the  prelimina- 
ry examination,  he  did  not  say,  "I  ain't  here 
just  for  the  sport  there  is  in  this,"  and  de- 
nied using  those  exact  words,  but  admitted 
he  did  say  part  of  it,  and  that  he  ex- 
pected to  get  paid  for  his  services.  In  the 
Justice's  court,  in  answer  to  Interrogations 
in  regard  to  whether  or  not  he  expected  to 
be  paid  for  Ills  services,  he  answered,  "I 
wasn't  here  for  my  health."  The  witness  ad- 
mitted he  expected  to  be  paid  for  his  serv- 
ices ;  how  much  be  did  not  know,  but  that  he 
was  employed  as  a  detective  and  expected  to 
be  paid. 

Several  other  questions,  relating  to  motive, 
were  asked,  and  objections  to  them  were  sus- 
tained; but  even  U  the  answers  bad  been 
permitted,  and  they  had  been  in  the  afflrma- 
tlve,  they  would  have  added  nothing  to  the 
force  of  the  facts  already  elicited,  namely, 
that  the  witness  was  a  hired  detective, 
bronght  In  the  county  under  promise  of  a  re- 
ward, which  he  exx>ected  to  get,  and  whidi 
was  uncertain  in  amount. 

\t]  The  Jury  must  have  been  fully  aware 
of  his  motives,  and,  while  it  perhaps  would 
have  been  as  well  for  the  court  to  have  allow- 
ed counsel  to  turn  him  inside  out  upon  cross- 
examlaation,  it  was  not  Improper  for  the 
court  to  check  It  when  the  Interest  of  the 
witness  was  as  fully  disclosed  as  it  was  here 
by  what  had  already  been  elicited. 

Counsel  for  appellant  asked  the  following 
instruction,  which  was  refused  by  the  court: 

1  instruct  yon  that  if  you  believe  from  the 
evidence  in  this  case  that  the  liquor  in  evidence 
was  brought  to  said  store  by  Ed  Johnson,  or 
by  Ed  Johnson  and  Joe  Smith,  and  that  the  de- 
fendant, Adolph  Newlin,  did  not  sell  said  liquor 
to  said  witnesses,  then  you  should  find  the  de- 
fendant not  guilty." 

[M]  There  was  no  evidence  that  either 
Smith  or  Johnson  brought  the  liquor  to  the 
store,  and  the  instruction  was  properly  re- 
fused. Even  if  there  had  been  such  evidence, 
the  general' instruction,  that  the  Jury  could 
not  convict  unless  they  were  satlsfled  beyond 
a  reasonable  doubt  that  Newlin  sold  the  liq- 
uor to  Johnson,  was  sufficient  to  cover  all 
that  defendant  was  entitled  to  have  given  on 
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that  subject.  The  court  is  not  required  to 
Instruct  specially  upon  every  Item  of  testi- 
mony Introduced.  Indeed,  it  is  bad  practice 
and  sometimes  reversible  error  to  single  out 
a  particular  item  of  testimony  and  give  it 
undue  prominence  in  an  instruction. 

Other  parts  of  the  court's  charge  are  crit- 
icized, but  we  consider  the  objections  with- 
out merit 

[10]  It  was  also  suggested  upon  the  argu- 
ment that  It  was  error  to  adjudge  the  de- 
fendant guilty  of  a  second  offense  and  sen- 
tence him  accordingly,  In  the  absence  of  an 
allegation  in  the  indictment  charging  the  pri- 
or conviction,  and  this  seems  to  be  the  general 
holding  of  the  courts.  22  Cyc.  356,  and  cases 
there  dted. 

The  Judgment  will  therefore  be  set  aside, 
and  the  cause  remanded  to  the  circuit  court, 
with  direction  to  resentence  the  defendant, 
without  taking  into  consideration  bis  prior 
conviction  for  a  like  offense.  In  all  other  re- 
spects the  proceedings  in  the  lower  court  are 
affirmed. 

BENSON,  BURNETT,  and  HARRIS,  JJ.. 
concur  in  the  result 


STATE  v.  NEWLIN. 


(S2  Or.  Sn) 


(Supreme  Court  of  Oregon.     June  17,  1919.) 

1.  Cbiminai.  Law  je=»739(4)— Intoxicatino 
Liquors  €=»174  —  Fokmeb  Conviction  — 
Sepabatk  Offknses— Question  fob  Jitbt. 

Where  druggist  discussed  unlawful  sale  of 
intoxicating  liquors  to  two  customers  to  whom, 
later  in  the  day,  at  different  times,  he  sold  liq- 
uor, each  sale  was  complete  in  itself  and  a  sep- 
arate offense,  and  the  submission  to  the  Jury 
of  the  question  of  former  conviction  held  not 
justified. 

2.  Intoxicating  Liquobs  <S=>174— Okuunai, 
Pbosecution— Sepabatb  Offenses. 

Where  seller  of  intoxicating  liquors  makes 
unlawful  sale  to  customer  who  pays  for  the 
liquor  and  removes  it  from  seller's  place  of 
business  and  thereafter  returns  and  buyb  an- 
other package  of  liquor,  the  two  sales  consti- 
tute two  separate  offenses. 

3.  Cbiminal  Law  e=»1202<l)— Thibd  Offense 
—Indictment. 

Defendant  cannot  be  convicted  of  third  of- 
fense and  sentenced  accordingly,  in  the  absence 
of  an  allegation  in  the  indictment  charging  the 
prior  conviction. 

In  Banc. 

Appeal  from  Circuit  Court,  Union  County; 
J.  W.  Knowles,  Judge. 

Adolph  Newlin  was  convicted  for  having 
sold  intoxicating  liquors,  and  he  appeals. 
Modified  and  remanded. 
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Tbe  defendant  was  Indicted  and  tried  for 
the  crime  of  liaTlng  sold  intoxicating  liquor 
to  one  John  £3.  Smith.  Tbe  circumstances  of 
tbe  alleged  offense  are  set  forth  in  the  state- 
ment preceding  the  opinion  in  the  case  of  the 
State  T.  Newlln,  182  Pac.  133,  in  which  case 
we  set  aside  the  judgment  pronounced  upon 
a  conviction  for  having  sold  intoxicating  liq- 
uor to  one  Ed  Johnson.  In  addition  to  a 
plea  of  guilty,  defendant  entered  a  plea  of 
former  conviction,  based  upon  the  Judgment 
rendered  in  the  case  of  tbe  State  t.  Ed  John- 
son. 

There  was  a  verdict  of  guilty  as  charged, 
and  the  court,  assuming  Judicial  knowledge 
of  tbe  conviction  in  the  Johnson  Case,  and  in 
some  other  case  the  particulars  of  which  do 
not  appear  herein,  sentenced  tbe  defendant, 
as  upon  a  third  conviction,  to  pay  a  fine  of 
(100,  and  be  imprisoned  in  tbe  county  Jail  for 
a  period  of  one  year,  as  provided  in  section 
36,  c.  141,  lois  Oregon  Law&  Other  facts  ap- 
pear In  opinion. 

F.  S.  Ivanhoe  and  R.  J.  Green,  both  of  La 
Grande,  for  appellant. 

John  S.  Hodgin,  Dist.  Atty.,  of  La  Grande 
(Geo.  M.  Brown,  Atty.  Gen.,  on  tbe  briefs),  for 
tbe  State. 

McBRIDE,  C.  J.  (after  stating  tbe  facts  as 
above).  Tbe  prosecution  followed  the  general 
line  adopted  in  State  v.  Newlin,  182  Pac.  133, 
Just  decided,  which  Involved  a  sale  of  Intoxi- 
cating liquors  to  Ed  Johnson,  and  the  rulings 
of  the  court  on  the  questions  there  involved 
were  practically  the  same;  the  new  questions 
involved  being  substantially  tbe  plea  of  autre 
fois  convict,  and  the  sentence  as  for  a  third 
conviction. 

[1, 21  There  was  no  evidence  to  Justify  the 
submission  to  the  Jury  of  tbe  question  of  for- 
mer conviction.  While  tbe  matter  of  pur- 
chasing the  liquor  was  discussed  by  the  de- 
fendant in  the  presence  of  both  Smith  and 
Johnson,  the  sale  to  each  was  separate  and 
complete  in  itself.  Smith  went  alone  and 
paid  for  his  bucket  of  bottles  with  his  own 
money  and  with  the  intention  of  thereby  pro- 
curing evidence  to  convict  tbe  defendant  of 
an  unlawful  sale.  When  he  paid  for  the 
liquor  and  took  it  away,  tbe  transaction  was 
complete,  and,  so  far  as  be  was  concerned, 
be  was  the  sole  owner  of  tbe  liquor  so  pur- 
chased, if  any  one  can  be  said  to  be  the  own- 
er of  liquor  disposed  of  and  received  under 
such  circumstances.  Johnson  went  later  and 
paid  $21.50  for  his  bucket  of  bottles  and  took 
it  away  for  his  own  purposes,  and  Smith  had 
no  interest  in  tbe  result  of  the  transaction. 
In  fact,  if  Smith  had  purchased  the  $50  pack- 
age of  liquor  and  paid  for  it  and  taken  It 
away  first,  and  afterwards  had  returned  and 
taken  the  $21.50  package  and  paid  for  it, 
tliese  acts  would  have  constituted  two  sepa- 
'rate  offenses. 


Tbla  Is  a  much  stronger  case  against  de- 
fendant than  State  t.  Stewart,  11  Or.  52,  238, 
4  Pac.  128,  in  which  it  was  held  that  a  person 
may,  by  one  act,  commit  two  distinct  crimes, 
a  particular  instance  of  which  is  where  a 
person  by  a  single  shot  wounds  or  kills  two 
people.  The  plea  was  not  sustained  by  any 
evidence. 

[3]  It  Is  suggested  In  the  brief  that  the 
court  erred  In  Imposing  a  sentence  as  for  a 
third  con\ictlon.  There  Is  no  allegation  in 
the  indictment  that  the  defendant  had  been 
previously  convicted  of  like  offenses,  and,  as 
shown  in  the  Johnson  Case,  Just  decided, 
such  a  sentence  was  not  authorized  in  the  al>- 
sence  of  a  proper  allegation  in  the  indict* 
ment    22  Cyc.  256. 

For  this  error  the  Judgment  of  the  circuit 
court  is  set  aside,  and  tbe  cause  remanded, 
with  directions  to  resentence  defendant  with- 
out regard  to  any  previous  conviction.  In  all 
other  matters  the  proceedings  of  the  lower 
court  are  affirmed. 

BURNETT,  BENSON,  and  HARRIS,  JJ, 
concur  in  the  result 


WADE  T.  WADB. 


(n  Or.  64Z) 


(Supreme  Court  of  Oregon.    June  24,  1919.) 

DiVORCK  $=3l63— Skbvicb  bt  Pubucation— 
Amendment  Nunc  Pko  Tdno  of  Pboof  of 
Sebvicb. 

Where  it  appeared,  after  default  divorce 
decree  bad  been  rendered  on  pubUshed  sum- 
mons, that  affidavit  of  mailing  erroneously 
showed  mailing  only  10  days  before  answer, 
whereas,  hi  fact,  mailing  bad  taken  place  40 
days  prior  thereto,  court  had  Jurisdiction  to 
amend  proof  of  service  nunc  pro  tunc. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
(3ounty;   J.  P.  Kavanaugh,  Judge. 

On  rehearing.  Order  vacating  default 
Judgment  for  plaintiff  reversed. 

Colon  Bberhard,  of  La  Grande  (Cochran 
ft  Eberhard,  of  La  Grande,  on  the  briefs), 
for  appellant. 

O.  Evert  Baker,  of  Portland,  for  respond- 
ent 

PER  CURIAM.  The  material  facts  In  this 
case  are  sufficiently  stated  in  Wade  v.  Wade, 
176  Pac.  102,  which  involved  the  determina- 
tion of  a  motion  to  dismiss,  which  motion 
went  practically  to  the  whole  merits  of  tUs 
appeaL 

After  that  decision,  learned  counsel  for  the 
plaintiff  suggested,  upon  petition  for  rehear- 
ing, that  there  were  other  defects  in  the 
origiaal  proceedings,  which  were  so  serious 
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as  to  render  the  order  permitting  the  amend- 
ment of  proof  of  service  absolutely  void. 
Whereupon  we  granted  permission  to  re- 
qrandent  to  renew  the  motion  to  dismiss, 
upon  the  final  bearing,  178  Pac.  799. 

Since  that  hearing,  we  hare  carefully  re- 
examined the  record  and  are  satisfied  the 
circuit  court  bad  Jurisdiction  to  permit  the 
amendment  nunc  pro  tunc  of  the  original 
proof  of  aerrice,  and  that  the  original  decree 
of  divorce  rendered  on  June  23,  1917,  was  a 
valid  decree.  This  being  the  case,  the  court 
was  without  power  to  vacate  said  decree  on 
May  20.  191&  The  order  of  May  20,  1918. 
Is  therefore  reversed. 


(93  Or.  25) 

REHFTTSS  v.  WEEKS. 
(Supreme  Court  of  Oregon.     July  1,  1019.) 

1.  PiXADiNQ  «=>3G9(4)— Election  Bbtwekn 
Dbfenbks— Nbcbssitt. 

A  defendant  can  be  required  to  elect  upon 
vhicfa  of  several  defenses  he  will  rely,  only 
where  the  facts  stated  as  such  defenses  are  so 
inconsUtent  that,  if  the  truth  of  cue  defense 
be  admitted,  it  would  necessarily  destroy  the 
other. 

2.  PuEADiKo  4=3369(4)— Election  Between 
Defenses — Inoonbistent  Statements. 

In  an  action  for  damages  for  distributing 
water  on  plaintiff's  land  by  a  drainage  ditch,  no 
election  was  required  where  defendant  pleaded  a 
natural  outlet  and  also  that  such  natural  out- 
let was  changed  and  lowered  by  the  constra<> 
tion  of  the  ditch  acquiesced  in  for  more  than 
20  years. 

3.  Trial    «s>260(6)  —  Instbuctionb  —  Re- 

(iUESTB. 

In  an  action  for  damages  to  land  by  dia- 
tribntion  of  water  through  a  drainage  ditch,  a 
requested  instruction,  that  water  cannot  be 
discharged  on  the  property  of  another  without 
bis  consent  and  to  his  injury  in  greater  quanti- 
ties than  that  in  which  it  would  naturally  flow, 
held  covered  by  other  instructions  given. 

4.  Waters  and  Water  Courses  ®=>126(3) — 
Dbainaoe  —  Action  for  Dauaoes  —  In- 
strucvionb. 

In  an  action  for  damages  to  land  by  distri- 
bution of  water  through  a  drainage  ditch,  an  in- 
struction as  to  changing  a  natural  water  course 
and  restoring  the  same  to  its  original  channel 
within  the  confines  of  defendant's  own  land 
heid  properly  refused  as  inapplicable  to  the  i»- 
saea. 

5.  Waters  and  Watbb  Cotjbses  9=»79— Di- 
version OB  GSanok  of  Natural  Streams 
— Ljabilttt. 

When  a  small  natural  stream  is  straighten- 
ed and  deepened  so '  as  to  confine  the  waters 
thereof  within  a  smaller  compass,  thereby  in- 
creasing the  tillable  land,  in  such  a  manner  as 
not  to  increase  the  amount  of  water,  or  change 


the  place  of  discbarge  on  a  neighbor's  land,  no 
cause  of  action  arises. 

6.  Waters  and  Water  Courses  «=9l26(3)— 
Action  for  Injuries— Instructions— Sur- 
face Water. 

In  an  action  for  damages  to  land  by  dis- 
tribution of  water  from  a  drainage  ditch,  an 
instruction  that,  if  defendant  cast  water  trom 
his  property  permeating  the  surrounding  soil 
and  percolating  into  plaintiff's  land  to  his  in- 
jury, verdict  should  be  for  plaintiff,  was  prop- 
erly refused  as  ignoring  the  rule  as  to  surface 
water. 

7.  Waters  and  Water  Courses  4=9119(1)— 
Surface  Water- Drainage. 

The  owner  of  upper  lands  is  not  prohibited 
by  the  rule  as  to  surface  water  from  cultivating 
bis  lands  or  draining  them  by  artificial  ditches, 
though  surface  water  is  thereby  precipitated 
more  rapidly  upon  the  lands  of  the  adjacent 
owner  below,  provided  he  does  not  cause  water 
to  flow  on  such  lands,  which,  but  for  the  arti- 
ficial ditches,  would  have  flowed  in  a  different 
direction,  and  provided  he  acts  with  a  prudent 
regard  for  the  adjacent  owner's  interest. 

In  Banc. 

Appeal  from  Circuit  Caatt,  Marion  Coun- 
ty;   Percy  R.  Kelly,  Judge. 

Action  by  Margaret  Rehfuss  against 
George  W.  Weeks.  Judgment  for  defendant, 
and  plaintiff  appeals.    Afilrmed. 

Plaintiff  brought  this  action  to  recover 
damages  In  the  sum  of  $475  of  defendant 
for  distributing  water  on  plaintiff's  land  by 
means  of  a  drainage  ditch  and  tiling.  The 
cause  was  tried  before  the  court  and  a  Jury 
resulting  in  a  verdict  for  defendant  £Vom 
the  consequent  Judgment,  plain  tlfl  appeals. 

After  describing  the  premises  of  plaintiff 
and  those  of  defendant,  plaintiff  asserted  in 
his  initiatory  pleading,  in  substance:  That 
from  time  Immemorial  there  has  been  a  nat- 
ural basin  about  800  feet  in  length  and  250 
to  300  feet  in  width  on  the  proiierty  of  de- 
fendant. During  the  rainy  seasons  of  the 
year,  such  basin  fills  with  water ;  that  prior 
to  January  4,  1913,  the  defendant  construct- 
ed a  ditch  varying  from  a  few  inches  to  9 
feet  6  inches  in  depth,  and  has  ever  since 
maintained  a  drainage  tile  therein,  across  a 
portion  of  hla  land  and  the  property  adjoin- 
ing him  on  the  north,  the  ditch  extending 
to  and  across  a  county  road  for  the  purpose 
of  draining  such  basin;  and  that  the  waters 
which  accumulate  in  said  basin  pass  through 
this  tile,  and  are  emptied  on  the  surface  of 
the  ground  at  the  "drainage  outlet"  near  the 
west  line  of  plaintiff's  property,  causing  an 
excess  of  water  upon  plointift's  land,  which 
lies  between  the  drainage  outlet  and  Clag- 
gett  creek,  the  only  outlet  for  the  water 
whl(>h  flows  through  the  drainage  tile  over 
plaintiff's  land,  thereby  damaging  plaintiff's 
land  and  orchard. 

Defendant  by  his  answer  denies  the  alleged 
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trespass,  and  asserts  that  the  physical  con- 
figuration of  said  basin  and  surrounding 
country  is  such  that  the  basin  drains  its 
water  In  a  natural  course  through  a  natural 
depression  over  the  land  intervening  t>etween 
plaintiff  and  defendant,  crossing  the  public 
thoroughfare  twice  and  then  across  the  land 
of  plaintiff  until  such  drainage  empties  Into 
Claggett  creek;  that,  in  addition  to  the  nat- 
ural depression  in  the  earth's  surface  ex- 
tending from  the  basin  to  the  creek,  a  ditch 
from  1  to  6  feet  deep  wds  constructed  in 
ancient  times  for  the  purpose  of  more  expe- 
ditiously draining  such  basin,  and  a  large 
portion  of  country  through  its  accustomed 
outlet;  that  in  1011,  In  order  to  hasten  the 
drainage  of  the  basin,  defendant  lowered  the 
depth  of  the  ditch  on  an  average  of  about 
2  feet  across  a  portion  of  his  land  and  the 
adjoining  premises  of  one  Kurtz,  which 
would  not  increase  the  accumulation  of  wa- 
ter in  the  basin,  nor  alter  the  accustomed 
manner  in  which  the  basin  drained  its  wa- 
ters, nor  increase  the  amount  of  water 
which  passed  over  plaintiff's  laud  by  reason 
of  the  drainage  from  said  basin  or  surround- 
ing country ;  that  for  a  period  of  more  than 
20  years  the  predecessors  in  interest  and 
estate  of  plaintiff  have  acquiesced  In  the 
course  the  drainage  of  said  basin  has  taken, 
and  the  artificial  ditch  dug  to  facilitate  the 
drainage  thereof;  that  plaintiff's  lands  are 
considerably  lower  than  the  bed  of  the  ba- 
sin, and  in  the  state  of  nature  was  and  is 
now  by  an  artificial  ditch  and  tile  drain 
over  said  accustomed  route,  subject  to  the 
drain  of  the  land  lying  above  plaintiff's 
premises  and  said  natural  basin;  and  a  por- 
tion of  plaintlfTs  land  Is  marshy  and  wet 
during  a  considerable  part  of  the  year  on 
account  of  percolating  waters  draining  from 
higher  lands  Immediately  to  the  south. 

Defendant  also  pleaded  that  plaintiff,  in 
disregard  to  the  proprietary  rights  of  the 
defendant,  obstructed  the  natural  drain  of 
the  water  fiowing  from  the  basin  on  the 
lands  of  defendant  so  that  the  same  was 
held  back  upon  defendant's  land  to  his  dam- 
age in  the  sum  of  |250.  At  the  opening  of 
the  trial,  plaintiff  submitted  to  the  court  a 
motion  "to  require  the  defendant  to  elect  as 
to  which  defense  and  by  way  of  counterclaim 
he  will  rely  upon,  to  wit,  a  right  by  nature 
as  pleaded  in  •  •  •  defendant's  further 
and  separate  answer,  or  a  right  by  prescrip- 
tion," as  pleaded  therein.  The  denial  of 
such  motion  Is  assigned  as  error. 

r.  H.  Reeves,  of  Salem,  for  appellant 
McNary  ft  McNary,  B.  M.  Page,  and  Grant 
Corby,  all  of  Salem,  for  respondent. 

BEAN,  3.  (after  stating  the  facts  as  above). 
{1]  A  defendant  can  be  required  to  elect  on 
which  of  several  defenses  he  will  rely  only 
where  the  facts  stated  as  such  defenses  are  so 
inconsistent  that,  if  the  truth  of  one  defense 


be  admitted,  it  will  necessarily  disprove  the 
other.  Snodgrass  v.  Andross,  19  Or.  236,  23 
Pac.  969;  Farmers'  National  Bank  v.  Hunterv 
35  Or.  1S8,  57  Pac.  424 ;  Fleishman  v.  Mey- 
er, 46  Or.  267,  80  Pac.  209;  Susznik  v.  Alger 
Logging  Co.,  76  Or.  189,  147  Pac.  022,  Ann. 
Cas.  1917C,  700. 

This  rule  of  law  is  well  settled  in  this 
state,  and  it  only  remains  to  apply  it  It 
will  be  noticed  that  the  defendant  pleaded 
in  effect  that  from  time  immemorial  there 
existed  a  natural  outlet  to  the  basin  referred 
to,  and  that  in  ancient  times  a  ditch  was 
constructed  along  the  natural  depression 
which  served  as  a  drain  for  a  large  portion 
of  country  lying  on  either  side  thereof;  that 
the  predecessors  in  interest  of  plaintiff  have 
acquiesced  in  the  mannner  of  so  draining 
the  surrounding  land  for  more  than  20  years. 

[2]  It  might  be  true  that  there  was  sudi  a 
natural  outlet  of  the  basin  in  question.  It 
might  also  be  true  that  the  natural  depres- 
sion or  outlet  was  changed  and  lowered  by 
the  construction  of  the  ditch  as  alleged; 
therefore  it  does  not  follow  that,  tf  one  state 
of  facts  pleaded  by  defendant  is  true,  the 
other  is  false.  We  see  no  inconsistency  In 
the  two  statements.  The  ruling  of  the  trial 
court  denying  the  motion  to  elect  was  correct 

Testimony  was  introduced  upon  the  re- 
spective sides  tending,  in  a  measure  at  least, 
to  support  the  contention  of  the  respective 
parties.  At  the  close  of  the  evidence,  plain- 
tiff requested  the  court  to  Instruct  the  Jary 
as  follows: 

"It  is  a  rule  of  law  that  water  cannot  be  dis- 
charged by  one  person  upon  the  property  of  an- 
other, without  tUs  consent  and  to  his  injury,  by 
artificial  means,  in  greater  quantities  than  that 
in  which  it  would  naturally  flow.  Therefore,  if 
you  should  find  that  the  defendant  therein  has, 
by  artificial  means,  increased  the  flow  of  water 
over  that  which  would  naturally  flow  over  the 
property  of  the  plaintiff,  to  his  injury  and  with- 
out his  consent,  yon  should  find  for  the  plain- 
tiff." 

The  plaintiff  complains  of  the  refusal  of 
the  trial  court  to  so  charge  the  Jury.  The 
trial  court  plainly  and  in  detail  stated  the 
issues  to  the  Jury,  and  instructed  them  to 
determine  whether  or  not  the  course  in 
which  the  waters  were  directed  by  defend- 
ant was  a  natural  course,  and  charged  in 
substance  as  follows: 

"The  position  of  the  defendant  is  that  there 
was  a  natural  water  course  over  the  property  in 
question  through  which  the  drainage  which  is 
shown  to  have  taken  place  was  caused  to  flow ; 
and  it  is  the  law,  gentlemen  of  the  jury,  that 
one  upon  whose  property  there  is  such  a  basin 
containing  water  of  this  character  may  drain 
the  same  through  a  natural  watercourse,  if  one 
is  there,  and  may,  in  the  course  of  the  drainage, 
reasonably  increase  or  accelerate  the  flow  of 
the  water  course,  but  cannot  rightfully  increase 
the  quantity  or  amount  of  the  water  within 
the  natural  basin  in  making  the  drainage. 

"One  may  not  by  artificial  means  collect  wa- 
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ter  upon  Us  property  and  discharge  it  upon 
die  property  of  another  to  his  injury,  nor  may 
one  by  artificial  means  other  than  ttirough  a 
natnral  water  coarse  cause  water  to  flow  out 
and  upon  the  lands  of  another  to  the  other's  in- 
jury ;  and  if  you  find  from  a  consideration  and 
oompariaon  of  the  evidence  in  the  case  that  there 
was  not  a  natural  water  course  over  this  prop- 
erty in  which  the  water  has  been  caused  to 
flow  by  the  defendant,  and  you  find  that  the 
flowage  of  water  thus  caused  by  the  defendant 
to  have  beeo  the  cause  of  damage  *  *  *  to 
the  plaintiff,  as  alleged  in  the  complaint,  your 
verdict  should  be  for  the  plaintiff. 

"You  are  instructed  that  defendant,  in  level- 
ing or  improving  his  property,  had  a  legal  right 
to  cause  an  accumulation  or  diversion  of  sur- 
face water  with  the  corresponding  right  to  cause 
said  water  to  flow  down  on  the  land  of  plaintiff, 
without  liability,  providing  that  the  surface  wa- 
ter collected  in  the  basin  on  defendant's  real 
property  followed  the  way  or  course  provided 
by  nature,  and  any  increase  in  the  flowage  of 
such  way  or  course  provided  by  nature,  if  such 
increase  has  been  shown,  was  a  reasonable  in- 
crease." 

Over  tbe  objection  and  exception  of  plain- 
tiff, the  court  tn  effect  charged  the  Jury 
that,  as  a  matter  of  law,  defendant  Weelcs 
bad  a  right  to  expel  surface  waters  which 
naturally  accumulated  on  his  premises,  upon 
tbe  land  of  an  adjoining  proprietor  without 
subjectiug  himself  to  liability,  but  in  no  case 
can  a  landowner  collect  the  surplus  waters 
upon  his  lands  into  a  basin  by  artificial 
methods,  and  then  disdiarge  the  water 
through  a  ditch  upon  the  lands  of  another, 
unless  such  lands  form  the  natural  drainage 
of  such  waters. 

[3]  It  seems  that  the  requested  Instruc- 
ti<«  was  thoroughly  'covered  and  explained 
by  the  charge  as  ^ven  by  the  court  to  the 
jury,  and  that  the  case  was  properly  sub- 
mitted to  the  Jury;  therefore  the  plaintliT 
has  no  reason  to  complain  in  this  respect. 

(4]  Plaintiff  requested  the  court  to  charge 
the  Jury  as  to  the  law  relating  to  the  de- 
fendant's changing  the  natural  course  of  the 
water  from  one  place  to  another  and  re- 
storing the  same  to  Its  original  channel 
within  the  confines  of  his  own  land,  and  as- 
signs error  of  the  court  in  refusing  to  in- 
ijtruct  so.  We  find  no  issue  raised  in  tbe 
case  to  which  such  instruction  would  apply. 
The  plaintiff  complains  of  the  defendant's 
digging  a  ditch  and  thereby  causing  water 
to  flow  to  a  place  from  which  it  will  perco- 
late or  flow  to  his  land.  He  makes  no  com- 
plaint of  changing  the  course  of  a  natural 
stream.  There  was  no  error  in  refusing  the 
request.  The  charge  to  the  Jury  taken  as 
a  whole,  we  think,  Is  correct.  It  Is  entirely 
fair  to  plaintiff. 

[(]  It  is  a  matter  of  common  knowledge 
that  small  natural  streams  are  straightened 
and  deepened  so  as  to  confine  the  waters 
'hereof  within  a  smaller  compass,  thereby 
increasing  the  tillable  land.  When  this  is 
done  in  a  manner  so  as  not  to  Increase  tbe 


amount,  or  change  the  place  of  the  dlsdharge 
of  such  water  onto  a  neighhoT's  land,  that 
neighbor  has  no  cause  for  complaint. 

[t]  Plaintiff  also  requested  the  court  to 
instruct  that — 

If  they  found  "that  the  defendant  did  cast 
water  from  his  property  which  did  permeate 
the  surrounding  soil  and  percolate  through  the 
same  into  and  permanently  injuring  tbe  land  of 
the  plaintiff,  you  should  iind  for  the  plaintiff." 

[7]  The  requested  instruction  ignores  tUb 
rule  as  to  surface  water.  A  portion  of  the 
water  in  question  ai^ears  to  come  within 
such  designation.  Tbe  defendant  as  a  land- 
owner had  the  right  to  turn  or  expel,  upon 
the  land  of  an  adjacent  owner,  surface  wa- 
ter that  wonld  naturally  flow  there,  and  in 
such  quantities  as  wonld  naturally  drain 
in  such  direction,  without  liability  for  dam- 
ages. Whitney  t.  Willamette  Railway  Co.. 
23  Or.  188,  31  Pac.  472;  Davis  t.  Pry,  14 
Okl.  340,  78  Pac.  180,  69  L.  B.  A.  460,  2  Ann. 
Cas.  193  ;  6  M.  A.  L.  |  469,  p.  354.  The  own- 
er of  upper  lands  is  not  prohibited  by  tbe 
rule  from  cultivating  his  lands  or  draining 
them  by  artificial  ditches,  though  surface 
water  Is  thereby  precipitated  more  rapidly 
upon  the  lands  of  the  adjacent  owner  below, 
provided  he  does  not  cause  water  to  flow 
on  sncb  lands  which,  but  for  the  artificial 
ditches,  would  have  flowed  In  a  different 
direction,  and  provided  he  acts  with  a  pru- 
dent regard  for  the  interests  of  such  adja- 
cent owner.  30  Am.  &  E?ng.  Enc.  of  Law 
(2d  Ed.)  337;  AngeU  on  Water  Courses  (6th 
Ed.)  p.  122  et  seq.;  Anderson  v.  Henderson, 
123  lU.  170;  Wood  v.  Moulton,  146  Cal.  317; 
Shaw  V.  Ward,  131  Wis.  646,  111  N.  W. 
671,  11  Ann.  Cas.  1139.  In  the  latter  report 
tbe  syllabus  is  as  follows: 

"A  landowner  has  the  right  to  protect  his 
premises  from  surface  waters  by  causing  the 
same  to  flow  by  the  natural  and  necessary 
course  to  adjoining  lands,  subject  to  the  limi- 
tation that  he  cannot  rightfully  collect  surface 
waters  on  his  premises  in  a  reservoir  and  then 
discharge  the  same  onto  the  land  of  another  to 
his  injury. 

"A  person  on  whose  land  surface  water  com- 
ing from  his  own  and  other  lands  collects  in  a 
natural  basin  or  depression  and  there  remains 
except  in  seasons  of  drought  has  the  legal  right 
to  rid  his  land  of  the  water  by  causing  the 
same,  by  such  means  as  may  be  reasonably  nec- 
essary, to  flow  in  tbe  natural  course  of  drain- 
age onto  adjoining  lands,  though  the  water  may 
from  thence,  by  natural  or  artificial  means  for 
which  he  is  not  responsible,  reach  and  spread 
out  over  tbe  lands  of  others.  In  such  a  case, 
the  landowner  effecting  the  drainage  of  bis  land 
by  means  of  a  ditch  is  only  in  tbe  exercise  of 
the  right  of  every  person  to  defend  his  prem- 
ises against  surface  water,  and  for  consequential 
damages  to  other  landowners  the  latter  have 
no  remedy  against  the  former." 

Plaintiff  complains  of  instructions  in  re- 
gard to  the  defendant's  counterclaim  for 
damages.    In  view  of  tbe  fact  that  no  dam- 
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ages  were  awarded  0ie  defendant.  It  Is 
nnnecessarr  to  consider  this  question.  Oth- 
er errors  are  assigned  which  we  bare  ex- 
amined and  find  to  be  without  merit 

The  question  Involved  In  this  case  was 
largely  one  of  fact.  It  was  carefully  and 
plainly  submitted  to  the  Jury  by  the  trial 
court  according  to  the  principles  of  law. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  lower  court  Is  affirmed. 


(93  Or.  237) 

SALING  V.  FIRST  NAT.  BANK  OF  TIL- 
LAMOOK,* 

(Supreme  Court  of  Oregon.    July  1,  1919.) 

1.  Attachment  ^=»180— Notice  to  Attach- 
ing CBEDrroB— Innocent  Pubchaskb. 

Where  purchaser  informed  bank,  from  whom 
be  had  I>orrowcd  the  monry  with  which  to  make 
first  payment,  that  he  had  given  up  the  deal 
and  turned  the  property  back  to  vendor,  bank, 
attaching  property  two  weeks  after  vendor  had 
retaken  possession,  was  not  in  the  position  of 
an  innocent  purchaser  without  notice,  having 
information  sufficient  to  place  it  upon  inquiry. 

2.  ATTACmOENT  ^=9180  —  Advebse  Claiks— 
Notice. 

An  attaching  claimant  takes  subject  to  any 
adverse  claims  of  which  be  has  knowledge  or 
sufficient  notice  to  put  him  upon  inquiry,  not- 
withstanding L.  O.  L.  I  301. 

3.  Attachuent  ®=3306  —  Advkbsk  CiAiit— 

COIXUSION— PtEADINQ. 

In  action  by  father  to  determine  adverse 
claim  to  father's  real  estate  by  son's  creditor 
under  an  attachment  levied  upon  the  property 
which  father  had  conveyed  to  son  and  son  had 
reconveyed  to  father,  allegations  of  affirmative 
defense  held  sufficient  to  cliarge  collusion  be- 
tween father  and  son. 

4.  Attachment  «=»287—Coixd8ion— Father 
AND  Son. 

Where  father  fraudulently,  and  acting  in 
collusion  with  son,  conveyed  property  to  son, 
to  enable  son  to  obtain  credit,  and  son  secret- 
ly reconveyed  property  to  father,  but  with  fa- 
ther's knowledge,  held  himself  out  as  owner, 
and  father,  knowing  that  son  was  unable  to  pay 
debts  secretly,  and  with  intent  to  defraud  son's 
creditors,  filed  deed  purporting  to  have  been 
executed  by  son,  father  will  not  be  given  relief 
against  son's  creditors,  who  attached  property 
subsequent  to  reconveyance,  in  equitable  ac- 
tion to  determine  such  adverse  claim. 

6.  Equity  «=354— Equitable  Pbinciplbs. 

In  suit  in  equity,  equitable  rules  and  prin- 
ciples have  full  force. 

e.  Equitt  «=>65(1)— Maxim— Clean  Hands. 
Plaintiff,   in   equity   suit,   must  come  into 
court  with  clean  hands. 

7.  Equitt  «=s>66— Maxim. 

He  who  seeks  equity  must  do  equity. 


Department  2. 

Appeal  from  Circuit  Court,  Tillamook 
County :  Geo.  B.  Bagley,  Judge. 

Suit  by  William  A.  Sallng  against  the 
First  National  Bank  of  Tillamook,  Or.  From 
the  findings  and  decree  for  plaintiff,  and 
from  an  order  sustaining  a  demurrer  to  an 
affirmative  defense,  defendant  appeals.  Re- 
manded, with  directions. 

This  is  a  suit  brought  by  WiUiam  A,  Saling 
against  the  First  National  Bank  of  Tilla- 
mook, Or.,  to  determine  an  adverse  claim  of 
the  defendant  to  certain  real  property  under 
an  attachment  levied  by  it  upon  the  property 
In  question,  as  the  property  of  Charles  A. 
Saling,  plaintiff's  son.  It  appears  that  the 
plaintiff  was  originally  the  unquestioned  own- 
er of  the  property  in  dispute.  About  March 
9,  1918,  he  deeded  the  same  to  his  son, 
Charles  A.  Sallng.  It  is  claimed  by  the 
plaintiff,  and  the  proof  tended  to  show  that 
the  deed  to  his  son  was  made  In  pursuance 
of  an  agreement  to  sell  the  property  to  his 
son  for  the  sum  of  $17,000. 

At  the  time  of  the  execuQon  of  the  deed, 
the  plaintiff  entered  into  an  agreement  with 
his  son,  as  follows: 

"Provided,  that  if,  on  or  before  six  months 
from  date,  Chas.  A.  Saling  does  not  give  unto 
William  A.  Saling  a  satisfactory  mortgage  for 
property  this  day  deeded  to  said  Chas.  A.  Sal- 
ing by  said  William  A.  Saling  and  L.  E.  Sal- 
ing, husband  and  wife,  then  said  deed  shall  be- 
come null  and  void,  and  said  Chas.  A.  Saling 
docs  hereby  forfeit  all  right  and  title  in  said 
property  forever. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  9th  day  of  March,  1918. 

"[Signed]    William  A.  Saling.    [Seal.] 
"Charles  A.  Saling.    [SeaL] 
"Witness: 

"Harley  J.  Curh 
«B.  E.  WUson." 

The  deed  from  plaintiff  to  his  son  was 
filed  for  record  on  March  18,  191&  Plaintiff 
now  claims  the  real  arrangement  with  bis 
son  was  that  the  property  was  deeded  to 
the  son  and  placed  in  his  bands,  for  the 
purpose  of  enabling  him  to  obtain  a  loan 
from  the  Federal  Loan  Board  for  the  sum  of 
$8,000,  out  of  which  said  son  was  to  pay 
his  father  $5,000  of  the  purchase  price  of 
the  property.  In  the  meantime  the  son  was 
to  bold  the  property  in  trust  for  his  father 
until  the  loan  was  passed  on,  and  if  he  fail- 
ed to  get  the  loan  then  be  should  forfeit  all 
his  rights  in  the  property  and  the  first 
payment  made  thereon. 

After  arranging  for  the  purchase  of  the 
land  from  his  father,  Charles  A.  Saling 
went  to  the  defendant  bank  and  borrowed 
$1,000  to  make  the  first  payment  on  the  land, 
informing  the  bank  that  be  had  purchased 
the  land  and  the  improvements,  and  that  he 


4s>Far  other  casM  im  uma  toplo  and  KEY-NUMBER  In  all  Key-Namberad  Dlceits  and  IndoMs 
•Rehearing  denied  July  39,  1919. 
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eoold  easily  make  the  payments  ont  of  the 
dairy  receipts  from  tbe  farm.  He  gave  his 
note  to  the  hank  for  the  loan,  due  In  six 
months,  with  Interest  dne  at  the  end  of  three 
months,  and  with  the  provision  that  in  the 
event  of  failure  to  pay  the  Interest  the  whole 
snm  should  become  dne  at  the  option  of  the 
bank.  Charles  A.  Sallng  never  obtained  the 
loan  from  the  government  and  never  paid 
his  father  anything  on  the  purchase  price, 
except  the  first  $1,000  which  be  obtained 
from  the  bank. 

About  the  leth  day  of  July.  1918,  Charles 
A  Sallng  seems  to  have  given  up  the  deal 
and  turned  the  property  back  to  his  father 
by  a  deed  bearing  that  date.  His  father 
Immediately  took  possession  of  the  premises, 
and  remained  In  that  possession  up  to  the 
time  of  the  triaL  Charles  A.  Sallng  left 
Tillamook  county  and  went  to  other  parts 
of  the  state,  whether  permanently  or  tempo- 
rarily does  not  very  clearly  appear.  The 
plaintiff  held  the  deed  in  his  hands,  but  did 
not  record  It  until  August  15th  succeeding. 
During  the  interval  between  the  execution 
of  the  deed  and  its  recording,  and  about  the 
31st  of  Jnl.v,  1018,  the  defendant  commenced 
an  action  against  Charles  A.  Sallng  on  the 
promissory  note  executed  to  It,  and,  find- 
ing the  record  title  to  the  land  in  Charles 
A  Sallng,  levied  an  attachment  upon  the 
same. 

The  plalntiflr,  after  having  his  deed  re- 
corded, commenced  this  suit  to  clear  the  ti- 
tle and  determine  the  adverse  claim  of  the 
defendant  under  the  attachment  proi-eedhigs. 
It  appears  that  prior  to  the  attachment,  and 
about  the  time  he  turned  the  property  back 
to  bis  father,  Charles  A.  Sallng  Informed 
the  defendant  bank  that  he  had  turned  the 
property  back,  but  did  not  specifically  state 
he  had  executed  a  deed.  Afterwards,  and 
prior  to  the  attachment,  the  cashier  of  the 
defendant  bank  was  at  the  place  In  question 
and  found  plaintiff  In  apparent  possession. 

The  difendant  pleaded  two  defenses: 
First,  that  the  attachment  was  levied  with- 
out any  knowledge  of  the  deed  from  Charles 
A  Sallng  to  the  plaintifT,  and  therefore  that 
It  stood  In  the  position  of  a  bona  fida  pur- 
chaser In  good  faith;  second,  that  there  was 
fraud  and  collusion  between  plaintiff  and 
his  son  to  obtain  the  money  borrowed  from 
defendant  and  to  dieat  defendant  out  of  the 
same. 

There  was  a  demurrer  by  the  plaintiff  to 
each  of  the  defenses  pleaded  by  the  bank, 
which  was  overruled  as  to  the  first  affirma- 
tive defense,  and  sustained  as  to  the  second. 
Afterwards  there  was  a  trial  on  the  issues 
presented  by  plaintiff's  complaint,  and  the 
denials  and  first  affirmative  answer  of  the 
defendant  The  court  found  In  favor  of  the 
plaintiff,  and  entered  a  decree,  determining 
the  attachment  lien  of  the  defendant  to  be 
invalid  and  decreeing  the  relief  prayed  for 


by  plaintiff.  The  defendant  appeals  from 
the  findings  and  decree  as  to  the  issues  tried, 
and  also  from  the  order  of  the  court  sustain- 
ing the  demurrer  to  -defendant's  second  af- 
firmative defense. 

C  W.  Talmage  and  Joseph  Mannlx,  both 
of  Tillamook  (Talmage,  Clanssen  &  Mannlx, 
of  Tlllamoolc,  of  counsel),  for  appellant 

George  P.  Winslow,  of  Tillamook,  for  re- 
spondent 

BBNNETPr,  J.  (after  stating  the  facts  as 
above).  -11]  As  to  the  first  afllrmatlve  de- 
fense offered  by  the  bank,  we  think  the  de- 
cree must  be  sustained.  It  seems  to  be  clear- 
ly proven  by  the  evidence  that  the  plaintiff 
retook  possession  of  the  property  at  least 
two  weeks  before  defendant's  attachment 
This  of  Itself  would  seem  to  be  suflldent  no- 
tice to  put  the  defendant  upoh  inquiry,  and 
to  place  upon  It  the  burden  of  diligence  to 
Inquire  of  the  plaintiff  as  to  the  nature  of 
his  possession.  In  addition  to  this.  It  Is 
admitted  that  about  the  time  Charles  A. 
Sallng  turned  possession  over  to  his  father, 
he  informed  the  defendant  through  its  prop- 
er officers,  that  he  had  given  up  the  deal 
and  turned  the  property  back  to  his  father. 
It  is  true  he  did  not  specifically  say  he  had 
deeded  the  property  back,  but  we  do  not 
think  that  was  necessary  under  the  circum- 
stances, or  that  the  defendant  could  disre- 
gard the  information  it  had,  and  refrain 
from  making  any  inquiry  from  the  plaintiff 
as  to  the  circumstances  under  which  the  prop- 
erty was  turned  back,  and  still  claim  to  be 
an  innocent  purchaser  without  notice. 

[J]  Section  301,  L.  O.  L.  provides  as  fol- 
lows: 

"From  the  date  of  the  attachment  ontil  It  be 
discharged  or  the  writ  ezecnted,  the  plaintiff, 
as  against  third  persons,  shall  be  deemed  a 
purchaser  in  good  faith  and  for  a  valuable  con- 
sideration of  the  property    •    •    •    atucbed." 

The  language  of  this  section  might  seem 
broad  enough  to  put  an  attaching  claimant 
In  the  place  of  a  bona  fide  purchaser  without 
notice,  where  the  record  Utle  is  in  the  name 
of  the  attached  debtor,  without  regard  to 
actual  notice  or  knowledge  of  adverse  equita- 
ble claims.  But  it  seems  well  settled  In  this 
state  that  such  an  attaching  claimant,  not- 
withstanding the  statute,  takes  subject  to  any 
adverse  claims  of  which  he  has  knowledge 
or  sufficient  notice  to  put  him  upon  Inquiry. 
Boehreinger  v.  Creighton,  10  Or.  42;  Riddle 
V.  Miller,  19  Or.  408,  23  Pac.  807:  Dlmmlck 
T.  Rosenfeld,  34  Or.  101,  65  Pac.  100;  Flegel 
V.  Koss,  47  Or.  366,  83  Pac.  847.  In  Blddle 
V.  Miller,  supra.  It  Is  said: 

"Acts  of  that  character  have  always  been 
construed  as  giving  to  a  creditor,  under  such 
circumstances,  such  rights  only  as  he  would  ac- 
quire under  a  voluntary  sale  of  the  property 
to  him  by  the  debtor  for  a  valuable  considera- 
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tion.  They  operate  to  mt  off  the  equities  of 
third  persons  in  the  property,  where  the  pro- 
ceeding nnder  them  is  taken  and  perfected  with- 
out any  knowledge  of  such  equities.  In  the 
latter  case,  the  equities  between  the  parties 
t>eing  equal,  the  law  prevails;  but  where  a 
creditor  resorts  to  such  a  proceeding  who  is 
informed  of  the  outstanding  equity,  or  of  facts 
sufficient  to  put  him  on  an  inquiry  by  which 
he  could  ascertain  the  existence  of  such  equity, 
the  lien  he  secbres  thereby  will  be  subject  to 
It" 

These  authorities  seem  to  be  entirely  con- 
clusive as  to  the  defendant's  first  .defense, 
and  entirely  Justify  the  findings  of  the  court 
In  relation  thereto. 

We  think,  however,  that  the  court  erred 
in  sustaining  the  plaintiff's  demurrer  to  the 
defendant's  second  affirmative  defense,  which 
is  as  follows: 

"That  at  all  times  herein  the  plaintiff,  Wil- 
liam A.  Saling,  and  C.  A.  Saling  were  father 
and  son.  That  on  or  about  the  8th  day  of 
March,  1018,  said  C.  A.  Saling,  son  of  William 
Saling,  plaintiff  herein,  came  to  the  bank  of 
defendant  and  asked  for  the  loan  of  $1,000. 
That  for  the  purpose  of  inducing  defendant  to 
make  said  loan,  which  defendant  would  other- 
wise have  refused  to  make,  said  C.  A.  Saling 
represented  that  he  had  purchased  his  father's 
dairy  farm,  the  same  being  the  property  de- 
scribed in  plaintitTs  complaint,  and  that  he 
needed  the  $1,000  to  pay  to  his  father,  William 
A.  Saling,  plaintiff  herein,  as  first  payment  on 
the  same.  Said  C.  A.  Saling  further  represent- 
ed to  defendant  that  with  the  dairy  equipment 
on  said  ranch  he  could  easily  pay  back  to  de- 
fendant the  thousand  dollars,  together  with  the 
interests  as  it  became  due,  and  within  the  time 
stated  in  said  note,  which  was  to  evidence  said 
loan.  That  upon  said  representations  defend- 
ant loaned  said  0.  A.  Saling  the  sum  of  $1,- 
000  as  stated,  and  took  his  note  therefor,  with- 
out any  security  other  than  as  stated  herein, 
said  note  being  the  same  referred  to  in  the  first 
separate  answer  and  defense. 

"Thereafter  said  C.  A.  Saling  told  defendant 
that  he  had  turned  the  ranch  herein  referred 
to  back  to  his  father,  William  A.  Saling,  plain- 
tiff herein,  and  that  therefore  he  would  be  un- 
able to  pay  said  note  out  of  his  milk  checks  as 
he  had  agreed.  That  thereupon  the  defendant 
requested  said  C.  A.  Saling  to  pay  what  was 
due  on  said  note,  but  that  he  failed,  neglected, 
and  refused  to  pay  the  same.  That  thereupon 
defendant  requested  plaintiff  herein  to  pay 
back  said  $1,000,  or  to  secure  the  payment  of 
the  same,  but  that  plaintiff  refused  and  still 
refuses  to  pay  tiie  same  or  to  secure  the  same 
in  any  manner.  That  at  all  times  herein  plain- 
tiff and  his  son,  the  said  0.  A.  Saling,  acted 
in  conspiracy,  with  the  fraudulent  intent  and 
purpose  of  cheating  and  defrauding  said  defend- 
ant. That  plaintiff  and  his  said  son  well  knew, 
at  the  time  that  said  0.  A.  Saling  applied  for 
the  loan  of  $1,000  from  defendant  herein,  that 
said  C.  A.  Saling  would  not  and  could  not  pay 
said  note  when  it  came  due,  or  at  any  other 
time,  and  said  plaintiff  and  said  C.  A.  Saling 
worlied  this  scheme,  solely  for  the  purpose  of 
obtaining  from  defendant  said  $1,000,  without 
giving  any  security,  so  as  to  cheat  and  defraud 


defendant  out  of  said  sum.  That  except  for 
the  property  and  dairy  equipment  hereiu  men- 
tioned, the  said  C.  A.  Saling  was  insolvent,  at 
all  times  material  herein,  and  the  plaintiff  well 
knew  of  his  son's  insolvency,  and  well  knew 
that,  when  said  son  received  said  $1,000,  said 
son  did  not  intend  to  pay  the  same  back;  and 
plaintiff  well  knew  that  his  son  had  no  prop- 
erty, except  what  plaintiff  placed  in  his  hands 
as  herein  set  forth,  to  secure  the  payment  of 
said  note,  and  plaintiff  well  knew  that  said  son 
would  do  and  intended  to  do  the  very  thing 
which  he  afterwards  did,  to  wit,  abscond  from 
Tillamook,  Oregon,  to  parts  unknown  to  de- 
fendant and  other  creditors,  for  the  purpose  of 
evading  process. 

"That  at  the  time  when  defendant  fifed  its 
attachment  as  aforesaid,  said  defendant  believed 
that  the  title  to  said  property  was  in  said  C.  A. 
Saling,  and  the  records  of  Tillamook  county. 
Oregon,  where  the  property  is  situated,  showed 
said  property  to  be  owned  by  said  C.  A.  Sat- 
ing; but  that  since  that  date  of  attachment  it 
has  transpired  and  come  to  the  attention  of  the 
defendant  that  on  the  very  day  and  at  the  very 
time  that  plaintiff  deeded  said  property  to  C. 
A.  Saling,  his  son  referred  to  herein,  to  wit,  on 
or  about  March  8,  1918,  said  plaintiff  caused 
his  son,  C.  A.  Saling,  to  deed  back  said  prop- 
erty to  himself,  and  at  all  times  herein  the 
said  plaintiff,  WUliam  A.  Saling,  had  that  deed 
in  his  possession  and  under  his  control  and 
ready  to  use  at  any  time  that  he  saw  fit  That 
plaintiff  herein  well  knew  that  his  son,  C.  A. 
Saling,  held  himself  out  to  the  defendant  and 
to  the  public  generally  as  Oxe  owner  of  said 
property,  and  plaintiff  placed  said  property  in 
the  name  of  C.  A.  Saling  in  order  that  be  might 
use  the  same  to  get  credit  with.  That  plain- 
tiff did  not  record  the  deed  which  he  took  back 
as  aforesaid  at  that  time,  or  at  any  other  time, 
but  subsequently  said  plaintiff  secretly  and 
fraudulently,  and  for  the  very  purpose  of  de- 
frauding defendant  and  other  creditors  of  C.  A. 
Saling,  his  son,  filed  a  deed  purporting  to  have 
been  executed  by  his  son,  C.  A.  Saling,  to  him- 
self, conveying  said  property  from  C.  A.  Saling 
to  himself,  said  deed  bearing  date  the  16th 
day  of  July,  1918,  and  plaintiff  recorded  the 
same  on  the  15th  day  of  August,  1918,  in  the 
records  of  deeds  of  Tillamook  county,  Oregon. 
That  said  deed  was  not  recorded  until  long  aft- 
er the  date  of  defendant's  attachment  egainsti 
said  property,  and  that  plaintiff  now  brings 
this  suit  to  withdraw  said  property  from  de- 
fendant's attachment,  and  sets  out  his  deed  ob- 
tained by  fraud  as  aforesaid,  and  plaintiff 
seeks  equitable  relief  without  in  any  way  mak- 
ing a  tender  of  the  $1,000,  which  be  secureii 
from  defendant  by  his  fraudulent  act,  and  for 
which  he  never  furnished  the  least  considera- 
tion. 

"That  at  the  time  of  the  execution  of  the  note 
herein  referred  to  by  said  C.  A.  Saling  to  de- 
fendant herein  the  representations  made  by  said 
C.  A.  Saling  to  the  defendant  herein  were  false. 
That  said  C.  A.  Saling  knew  them  to  be  false, 
and  that  they  were  made  by  said  C.  A.  Saling 
with  the  intent  to  deceive  the  defendant.  That 
the  defendant  herein  acted  upon  said  false  state- 
ments in  good  faith  and  without  knowledge  of 
their  falsity.  That  defendant  had  no  means 
of  ascertaining  their  falsity,  by  reasonable  dili- 
gence, and  that  defendant  would  not  have  act- 
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ed  upon  them  If  it  knew  the  trath.  That  at  all 
timea  herein  plaintiff  and  O.  A.  Saling  were 
father  and  aon,  and  were  acting  in  collusion 
and  conspiracy,  with  the  common  purpose  and 
design  of  cheating  and  defrauding  defendant." 

[3,4]  These  allegations  are  not  very  di- 
rect auJ  certain  as  to  the  collusion  and  fraud 
on  the  part  of  plaintiff  and  as  to  plaintltr's 
participation  therein;  bat  it  seems  the  fol- 
lowing allegations,  when  taken  together,  Buf- 
fldently  fasten  a  <diarge  of  collusion  upon 
him: 

"That  at  all  times  herein  plaintiff  and  his 
son,  the  said  Charles  A.  Saling,  acted  in  con- 
spiracy, with  a  fraudulent  intent  and  purpose 
of  cheating  and  defrauding  the  said  defendant. 
•  •  •  That  plaintiff  herein  well  knew  his 
son,  Charles  A.  Saling,  held  himself  ont  to  the 
defendant  and  to  the  public  generally  as  the 
owner  of  said  property,  and  plaintiff  placed 
said  property  in  the  name  of  C.  A.  Saling  in 
order  that  he  might  use  the  same  to  get  credit 
with.  •  •  *  Subsequently  said  plaintiff  se- 
cretly and  fraudulently,  and  for  the  very  pur- 
pose of  defrauding  defendant  and  other  credi- 
tors of  C.  A.  Saling,  his  son.  Bled  a  deed  pnr- 
POTting  to  have  been  executed  by  his  son  to 
himself.  *  •  •  That  at  all  times  herein 
plaintiff  and  C.  A.  Saling  were  father  and  son, 
and  were  acting  in  collusion  and  conspiracy, 
with  the  common  purpose  and  design  of  cheat- 
ing and  defrauding  defendant." 

If  these  allegations  were  true,  we  think 
plaintiff  mnst  fall  In  this  suit,  without  re- 
gard to  what  his  technical  r^bts  may  be 
In  regard  to  the  premises. 

[S-7]  This  being  a  suit  in  equity,  the  equi- 
table rules  and  principles  have  full  force, 
One  of  these  well-establiahed  rules  Is  that 
the  plaintiff  In  an  equity  suit  must  come  Into 
court  with  "clean  hands."  Another  Is,  "He 
who  seeks  equity  must  do  equity."  If  plain- 
tiff liad  all  the  time  been  In  collusion  with 
his  son,  for  the  fraudulent  purpose  of  get- 
ting the  money  In  question  from  the  defend- 
ant, and  turning  It  over  to  his  father,  there- 
ty  defrauding  the  defendant  of  the  same,  as 
alleged  In  the  answer,  he  certainly  is  not 
coming  Into  court  with  clean  hands,  and  he 
would  not  be  doing  equity  unless  he  first 
returned  the  $1,000  which  he  had  thus  fraud- 
nlently  helped  to  obtain.  In  that  event  his 
equitable  proceeding  would  fail,  and  he 
would  have  to  depend  upon  bis  remedy  In 
a  law  action,  where  be  might  be  able  to 
maintain  his  technical  rights. 

The  whole  transaction  is  at  least  sugges- 
tive of  fraud  and  unfair  practices.  It  may 
be  that  upon  a  trial  it  will  develop  that 
everything  was  fair  and  regular,  and  that 
there  was  no  Intentional  fraud ;  but  the  de- 
fendant should  have  a  right  to  establish  the 
fraudulent  acts  of  Charles  A.  Saling  and  the 
collusion  therein  of  the  plaintiff,  If  It  can  do 
so  by  competent  evidence. 

The  case  Is  therefore  remanded.  In  order 


that  the  demurrer  may  be  overmled,  and 
the  defendant  have  an  opportunity  to  present 
any  evidence  It  has  as  to  the  defense  of 
fraud  and  collusion. 

M(SRIDB;  0.  J.,  and  BEAN  and  JOHNS, 
JJ.,  concur. 


m  Or.  43) 
PEEEX  V.  FLETCHER. 

(Supreme  Court  of  Oregon.    July  1,  1919.) 

1.  Lmt  Estates  «=»25  —  Lbabk  —  Ehblk- 
icENTS— Rights  or  Undertknant. 

Where  a  life  tenant  has  leased  land  for  the 
term  of  his  life  for  a  money  rent  payable  an- 
nually, the  doctrine  of  emblements  applies  with 
full  force  to  the  undertenant;  he  having  even 
greater  privileges  than  bis  lessor,  the  life  ten- 
ant whom  he  represents. 

2.  Life  Estates  ^s»25  —  Lkasb  bt  Lira 
Tenant— Death  of  Lessob— Appobtion- 
UENT  OF  Rent. 

At  common  law  where  a  life  tenant  leases 
the  estate  for  a  term  of  years  at  a  yearly  rent 
and  dies  before  one  of  the  rent  days,  the  rent 
cannot  be  apportioned,  and  the  tenant  could 
quit  free  of  rent  from  the  last  rent  day;  nei- 
ther the  personal  representatives  of  the  lessor 
nor  the  reversioner  having  power  to  collect  the 
rent. 

3.  Common  Law  ^sT— English  Statutes— 
Afplicabiutt. 

English  statutes  passed  before  the  emigra- 
tion of  our  ancestors,  in  aid  or  amendment  of 
the  common  law,  applicable  to  oar  condition 
and  not  repugnant  to  our  institutions,  consti- 
tute a  part  of  oar  common  law. 

4.  Common  Law  «s>11  —  Adoption  —  Af- 
plicabiutt. 

The  common  law  as  it  existed  in  England 
at  the  time  of  the  settiement  of  the  American 
colonies  has  been  adopted  so  far  only  as  its 
general  principles  were  suited  to  the  habits  and 
conditions  of  the  colonies  and  in  harmony  with 
the  genius,  spirits,  and  objects  of  American 
institutions,  and  whether  common-law  rules  will 
be  followed  strictly  depends,  where  no  vested 
rights  are  actually  concerned,  upon  the  extent 
of  which  they  are  reasonable  and  in  consonance 
with  public  policy  and  sentiment. 

6.  Common  Law   «=>12— Adoption. 

In  Oregon  the  common  law  of  England  was 
adopted  as  it  existed,  modified  and  amended  by 
the  English  statutes  passed  prior  to  the  Resolu- 
tion. 

6.  Life  Estates   ^=925— Lease— Appobtion- 
ment  of  Rents— Effect  of  Death  of  Life 
Tenant— Common-Law  Rules  —  Adoption. 
The  common  law  of  England  as  modified  by 
Statute  of  11  Geo.  II,  c.  19,  f  15,  giving  an 
executor  or  administrator  of  a  life  tenant,  on 
whose  death  a  lease  granted  by  him  had  deter- 
mined, the  right  to  recover  of  the  tenant  a  rata- 
ble portion  of  the  rent  from  the  last  day  of 
payment  to  the  death  of  lessor,  being  reasona- 
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U«  and  suited  to  tbe  conditionB  and  customs 
of  the  state  and  not  conflicting  with  the  Con- 
■dtntion  or  statutes  thereof,  was  adopted  aa 
part  of  the  common  law  of  the  state. 

7.  Stattjtks      ©=9226   —    Conbibuctiow    — 

COPIKD  StATDTES  —  IKTEKT  OF  LdSOISI^- 
TUBE. 

The  rale  that,  where  a  statute  is  copied 
from  that  of  another  state,  the  construction  of 
the  duplicated  statute  by  the  highest  court  of 
the  state  from  which  it  is  taken  will  be  adopt- 
ed, does  not  apply  where  the  Legislature  adopt- 
ing the  latter  statute  had  a  different  intention. 

8.  Lardloro  aro  Tehart      «=>190,  105  — 

PaTMERT  of  'RKRT  —  CORSTBUCnVK   Evio- 
TIOR, 

There  cannot  be  a  construtive  eviction  with- 
out a  surrender  of  possession,  and  the  tenant 
will  not  be  permitted  to  remain  in  possession 
and  escape  payment  of  rent  by  pleading  a  state 
of  facts  which,  though  conferring  a  right  to 
abandon,  has  not  been  accompanied  by  the  ex- 
ercise of  that  right 

9.  Life  Estates  ^=a25  —  Lease— Death  of 
Life  Tenant  —  Apportionuent  or  Rert 
Due  to  Life  Tenant  by  Subtenant. 

Where  a  life  tenant  leased  the  property  for 
the  period  of  the  life  tenancy  for  a  money  rent 
payable  annually  and  died  before  annual  crops 
had  matured  and  before  the  annual  rent  for 
that  year  was  due,  the  rent  could  be  appor- 
tioned between  the'  life  tenant's  personal  rep- 
resentatives and  the  reversioner  as  to  time.  In 
view  of  L.  O.  L.  S{  7169,  7170,  modifying  the 
common-law  rule  tiiat  such  rents  could  not  be 
apportioned. 

Department  2. 

Appeal  from  Circuit  Court,  Tambill  Coun- 
ty; H.  H.  Belt,  Judge. 

Action  by  A.  M.  Peery,  as  administrator  of 
the  estate  of  Catherine  E.  Martin,  deceased, 
against  Henry  Lee  Fletcher.  From  a  jndg- 
nient  overruling  a  demurrer  to  defendant's 
answer  and  granting  a  Judgment  in  his  favor 
as  for  want  of  reply,  plaintiff  appeals.  Re- 
vised, with  directions. 

This  is  an  appeal  by  plaintiff  from  a  Judg- 
ment overruling  a  demurrer  to  the  defend- 
ant's answer  and  granting  a  Judgment  in  fa- 
vor of  the  defendant  as  for  want  of  a  reply. 

The  action  is  brought  by  the  administrator 
of  the  estate  of  Catherine  B.  Martin,  de- 
ceased, to  recover  rent  reserved  In  two  leas- 
es. On  the  17th  day  of  October,  1915,  Cather- 
ine R  Martin,  now  deceased,  was  the  owner 
and  in  the  possession  of  an  estate  for  her 
own  life  of  two  parcels  of  land  containing 
56  acres.  On  that  date  by  her  guardian,  she 
leased  45  acres  of  the  tract  to  the  defendant, 
Henry  Lee  Fletcher,  for  the  remainder  of 
her  natural  life.  According  to  the  terms  of 
the  contract  of  leasing,  the  defendant  agreed 
to  pay  the  lessor  the  sum  of  $180  per  annum, 
payable  on  August  1st  of  each  year;  the  first 
payment  to  be  made  on  August  1,  1016. 


The  complaint  alleges  that  the  whole  of  th» 
real  property  so  leased  was  tillable,  agricul- 
tural land,  suitable  for  raising  annual  crops 
of  grain;  that  the  defendant  entered  into 
possession  and  proceeded  to  raise  such  crops 
and  paid  the  rent  for  the  first  year  on  August 
1,  1916;  that  thereafter  defendant  cultivated 
all  of  the  land  and  planted  the  same  to  year- 
ly crops  of  grain  to  be  harvested  during  the 
season  of  1917;  that  Catherine  E.  Martin 
died  on  the  11th  day  of  July,  1917,  after  the 
crops  were  planted.  The  other  tract  of  11 
acres  was,  in  October,  1916,  leased  by  Cath- 
erine E.  Martin  to  the  defendant,  who  en- 
tered into  the  possession  thereof  and  agreed 
to  pay  the  lessor  the  sum  of  $4  per  acre  per 
year.  This  land  was  also  cultivated  in  the 
same  manner  as  the  other  tract  mentioned. 

The  defendant  answered  setting  up  the 
leases,  particularly  alleging  that  the  lessor 
named  therein  leased  to  defendant  the  real 
property  for  and  during  the  natural  life  of 
Catherine  E.  Martin ;  that  the  lease  provided 
that  It  should  begin  on  the  1st  day  of  Octo- 
l>er,  1915,  and  that  it  should  terminate  at  the 
death  of  said  Catherine  E.  Martin,  that  the 
defendant  should  pay  rent  for  the  premises 
during  the  life  of  the  contract  of  lease,  the 
amounts  mentioned  in  the  complaint,  and 
that  the  rent  should  mature  and  become  due 
and  payable  every  year  during  the  natural 
life  of  said  Catherine  E.  Martin  on  the  1st 
day  of  August;  that  she  died  on  the  11th  day 
of  July,  1917,  and  the  leasehold  estate  then 
terminated;  that,  at  the  time  of  the  leasing, 
the  defendant  was,  and  now  is,  the  owner  in 
fee  simple  of  two-thirds  of  the  56  acres  so 
leased,  subject  only  to  the  life  estate  therein 
of  Catherine  E.  Martin  for  and  during  her 
natural  life  only,  and  the  other  one-third  t>e- 
l<Higed  to  the  estate  of  3.  S.  Martin,  the  de- 
ceased husband  of  Catherine  E.  Martin,  sub- 
ject to  the  life  estate  of  Catherine  E.  Martin ; 
that  the  defendant  had  been  In  actual  posses- 
sion of  all  the  land  so  leased  to  him  ever 
since  the  death  of  Catherine  E.  Martin  as  the 
owner  In  fee  simple  of  two-thirds  thereof, 
and  by  the  consent  of  the  administrator  of 
the  estate  of  J.  S.  Martin,  deceased,  which  la 
still  being  administered  as  to  the  other  one- 
third.  Defendant  alleges  that  by  reason  of 
the  death  of  Catherine  E.  Martin,  on  the  11th 
day  of  July,  1917,  no  part  of  the  rent  of  |224 
that  would  have  become  due  and  owing  to 
her  on  the  1st  day  of  August,  1917,  by  the 
terms  of  the  lease,  if  she  had  lived  until  that 
date,  ever  became  due  or  payable  to  her  or  to 
her  representattves  or  to  the  plaintiff,  and 
that  all  the  crops  raised  on  the  premises  dur- 
ing the  year  1917  matxired  after  the  death 
of  Catherine  E.  Martin. 

There  were  two  separate  answers  to  the 
separate  causes  of  action  relating  to  the  two 
tracts  of  land  of  the  purport  above  indicated. 
Plaintiff  demurred  to  defendant's  answer  for 
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the  reason  that  the  same  did  not  state  facts 
saffldent  to  constitute  a  defense  to  plaintlfTs 
complaint.  The  demurrer  was'  overruled, 
and,  the  plaintiff  by  her  counsel  having  stat- 
ed that  she  did  not  desire  to  plead  further, 
judgment  was  entered  In  favor  of  defendant 
for  his  costs. 

W.  T.  Vinton,  of  McHlnnvllle  (McCain  dc 
TInton,  of  McMlnnvlIle,  on  the  briefs),  for 
appellant. 

W.  M.  Ramsey  and  L.  B.  Lange,  both  of 
McMlnnrlUe  (Ramsey,  Lange  &  Nott,  of  Mo- 
Mlnnrllle,  on  the  briefs),  for  respondent. 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  is  sabmltted  on  behalf  of  plaintiff  that, 
where  a  tenant  for  life  leases  the  real  prop- 
erty to  a  subtenant,  and  such  tenant  plants 
an  annual  crop,  and  his  estate  terminates 
by  the  death  of  the  life  tenant  after  the  plant- 
ing of  crops  of  annual  growth  and  before  the 
day  for  payment  of  rent,  the  undertenant  is 
entitled  to  such  annual  crops  growing  at  the 
time  of  the  death  o^  his  lessor  as  emblements 
and  is  entitled  to  ingress  and  egress  to  and 
from  the  land  for  the  purpose  of  removing 
the  same.  Therefore^  as  the  defendant  had 
the  full  benefit  of  the  Issues  and  profits  of 
the  land  for  the  full  year,  he  should  pay  the 
rent  to  the  representative  of  the  life  tenant, 
citing  2  Blackstone's  Comma.  (Lewis'  Ed.)  120- 
123:  4  Kent's  Comm.  (14th  Ed.)  p.  *T9; 
Washburn  on  Real  Property  (6th  Ed.)  120 
et  seq.;  Noble  v.  Tyler,  61  Ohio  St.  432,  86 
N.  E.  191,  48  L.  R.  A.  786,  736;  16  Cyc.  620, 
snbd.  4;  Carman  r.  Mosler,  106  Iowa,  867,  75 
M.  W.  323,  324. 

It  Is  the  position  of  counsel  for  defendant 
that  the  rule  In  regard  to  emblements  does 
not  apply  if  the  owner  of  life  estate  leases 
the  land  to  a  tenant  and  the  tenant  covenants 
to  pay  him  a  money  rent,  and  the  lessor  dies 
before  the  rent  falls  due,  his  representative 
cannot  collect  the  rent  because  the  life  ten- 
ant's estate  in  the  land  terminated  before 
the  rent  accrued,  and  the  rent  cannot  be  ap- 
portioned as  to  time,  and  money  cannot  be 
considered  emblements. 

[1]  The  doctrine  of  emblements  applies 
with  full  force  In  regard  to  the  undertenant 
He  has  even  greater  privileges  than  his  les- 
sor, the  life  tenant,  whom  he  represents ;  as 
in  a  case  where  such  lessor  forfeits  his  right 
to  emblements  by  his  own  act;  such  act,  or 
forfeiture,  does  not  deprive  the  undertenant 
of  bis  emblements.  2  Blackstone's  Comms. 
(Lewis'  Ed.)  123;  4  Kent's  Comm.  (14th  Ed.) 
•74;  5  M.  A.  L.  S  406,  p.  817;  Bdghlll  v. 
Mankhey,  7»  Neb.  347, 112  N.  W.  670, 11  L.  R. 
A.  (N.  8.)  6S9;  Bradley  t.  Bailey  et  al.,  66 
Conn.  374,  15  Atl.  746,  1  L.  R.  A.  427.  428,  7 
Am.  St  Rep.  316.  In  Reed  v.  McGoulrk  (Tex. 
av.  App.)  35  S.  W.  627,  it  was  held  that  if 
a  subtenant  of  a  life  tenancy  rents  only  so 
many  acres  of  land,  on  which  to  make  a  crop, 
^iOi  no  right  to  retain  the  land  after  the 
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crop  is  taken  off,  the  life  tenant's  admlniS' 
trator  has  the  right  to  all  the  rent  reserved 
by  the  contract;  but  if  the  use  of  dwellings 
and  pastures,  and  other  valuable  rights,  are 
embraced  In  the  rent  contract,  which,  at  the 
death  of  the  life  tenant,  pass  to  the  rever- 
sioner, the  administrator  is  entitled  to  the 
full  amount  of  the  rent  contract,  less  the  fair 
proportionate  value  of  the  use  of  such  of  the 
premises  as  the  tenant's  crops  do  not  occupy, 
estimated  from  the  death  of  the  life  tenant 
to  the  end  of  the  rental  term  as  fixed  by  the 
contract. 

The  doctrine  of  emblements  is  not  ded- 
slve  of  this  case.  The  particular  question  is 
in  regard  to  the  rent  upon  which  the  rule  in 
respect  to  emblements  often  has  a  bearing. 

[2]  By  the  rule  of  the  common  law,  where 
a  life  tenant  leases  the  estate  for  a  term  of 
years  at  a  yearly  rent  and  dies  before  one 
of  the  rent  days,  the  rent  cannot  be  apporr 
tioned,  and  the  tenant  could  quit  free  of  rent 
from  the  last  rent  day.  The  rent  could  not 
be  collected  by  the  personal  representatives 
of  the  lessor  for  the  reason  that  the  lease  ter- 
minated before  any  rent  became  due ;  and  it 
could  not  be  collected  by  the  reversioner,  as 
the  lessor's  death  terminated  the  lease.  It 
has  been  held,  however,  that,  if  the  tenant 
remains  in  possession  after  the  termination 
of  the  life  estate  and  the  reversioner  acqui- 
esces, the  latter  may  recover  for  use  and  oc- 
cupation from  the  lessor's  death.  Hoagland 
V.  Cmm,  lis  III.  365,  65  Am.  Rep.  424;  Guth- 
mann  v.  Vallery,  61  Neb.  824,  71  N.  W.  734, 
66  Am.  St.  Rep.  476.  It  has  also  been  held 
that.  If  the  lessee  of  a  tenant  for  life  remains 
in  possession  after  the  termination  of  the  life 
estate  without  any  contract  with  the  rever- 
sioner and  pays  the  full  amount  of  rent  re- 
served in  the  lease  to  the  administrator  of 
the  tenant  for  life  the  reversioner  has  no 
claim  against  the  estate  of  the  life  tenant 
for  the  rent  thus  paid. 

The  Statute  of  11  Geo.  II,  c.  19,  §  16,  gave 
the  executor  or  administrator  of  a  life  tenant, 
on  whose  death  a  lease  granted  by  him  had 
determined,  the  right  to  recover  of  the  ten- 
ant a  ratable  proportion  of  the  rent  from  the 
last  day  of  payment  to  the  death  of  the  les- 
sor. The  date  of  the  Statute  of  11  Geo.  II 
is  given  as  1738.  In  some  Jurisdictions  in 
this  country  statutes  of  similar  Import  have 
been  enacted  or  such  statutes  have  been  adopt- 
ed by  the  courts  as  a  part  of  the  common  law. 
Perry  v.  Aldrich,  13  N.  H.  343,  38  Am.  Dec. 
493;  note  L.  R.  A.  1915C,  p.  208.  The  English 
statute  in  terms  applied  only  to  leases  grant- 
ed by  a  life  tenant  where  the  life  tenant  died, 
and  il  has  been  held  In  this  country,  in  a 
case  where  the  statute  was  assumed  to  be  in 
force,  that  the  statute  did  not  apply  to  a 
lease  by  one  holding  a  life  estate  pur  autre 
vie.  Perry  v.  Aldrich,  13  N.  H.  343,  88  Am. 
Dec.  493.  In  some  Jurisdictions  in  this  coun- 
try, it  has  been  held  that  the  English  statute 
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was  not  In  force  and  that  the  common  law 
remains  nncbanged  in  this  respect  Hoag- 
land  T.  Cram,  113  111.  365,  55  Am.  Bep.  424 ; 
16  H.  C.  L.  I  82,  p.  e(&.  hater  legislation  in 
England  has  gone  still  further.  The  statute 
of  4  W.  IV,  see  chapter  22,  after  reciting  that 
by  law  rents  due  at  fixed  periods  were  not  ap- 
portlonable,  and  after  reciting  the  inconven- 
ience of  that  mle,  proceeds  to  declare  that 
all  rents  made  payable  at  such  periods  under 
any  instrument  executed  after  the  passing 
of  the  act  should  be  apportioned  so  that  on 
the  termination,  by  death  or  any  other  means, 
of  the  estate  of  the  person  entitled  to  the 
rents,  such  person,  or  his  representative, 
should  have  a  portion  of  such  rents,  accord- 
ing to  the  time  elapsed  since  the  last  period 
of  payment.  By  a  further  provision,  the  en- 
tire rent  is  to  be  received  and  recovered  from 
the  tenant,  by  the  person  who  would  be  en- 
titled to  recover  it  if  the  act  had  not  been 
passed,  and  is  to  be  held  by  him  subject  to 
apportionment,  which  can  be  enforced  against 
him  by  suit  at  law,  or  in  equity.  Marshall 
V.  koseley,  21  N.  Y.   280. 

In  3  Kent's  Comms.  (12th  Ed.)  *470,  we 
read  thus: 

"The  objection  to  the  doctrine  of  the  appor- 
tionment of  rent  was  that  it  exposed  the  ten- 
ant to  several  suits  or  processes  of  distress, 
for  a  thing  which  was  originally  entire,  and 
he  ought  not  to  be  obliged  to  pay  his  rent  in 
different  parcels,  and  to  several  landlords,  when 
he  contracted  to  pay,  in  one  entire  gum,  to  one 
person.  But  the  convenience  of  mankind  dic- 
tated the  necessity  of  an  apportionment  of  rent 
in  a  variety  of  cases.  Though  it  was  a  princi- 
ple of  the  common  law  that  an  entire  contract 
could  not  be  apportioned,  yet  the  apportionment 
of  rent  was,  under  certain  circumstances,  al- 
lowed by  the  common  law,  either  on  severance 
of  the  land  from  which  it  issued,  or  of  the  re- 
'  version  to  which  it  was  incident.  A  person  has 
a  right  to  sell  the  whole  or  any  part  of  his 
reversionary  interest  in  land.  It  may  be  neces- 
sary to  divide  his  estate  out  on  rent  among  his 
cbiidren,  or  to  sell  part  to  answer  the  exigen- 
cies of  the  family;  and  it  would  be  intolerable 
if  such  a  necessary  sale  worked  an  extinguish- 
ment of  the  whole  rent.  The  rent  passes  as 
an  incident  to  the  purchaser  of  the  reversion, 
and  the  tenant  may  always  avoid  several  suits 
and  distresses  by  a  punctual  payment  of  his 
rent." 

In  Tledeman  on  Real  Property,  {  67,  after 
stating  the  common-law  rule  the  author 
states: 

"But  this  injustice  of  the  common  law  has 
now  been  remedied  by  statutory  changes,  so  that 
now,  generally,  the  rent  is  apportioned  between 
the  life  tenant  and  reversioner,  giving  each 
his  pro  rata  share  according  to  the  time  of  en- 
joyment of  the  lease  before,  and  after,  the  ten- 
ant's death.  And  the  personal  representatives 
of  the  Ufe  tenant  may  sue  the  tenant  for  years 
for  the  rent  which  may  be  apportioned  to  him." 

See  1  Washburn  on  Beal  Property  (6tb  Ed.) 
it  245,  246. 


It  is  the  position  of  counsel  for  plaintiff 
that  the  English  statutes  adopted  prior  to 
the  settlement  of  the  colonies  became  part 
of  the  common  law  of  the  colonies,  citing, 
among  other  authorities,  Evans  ▼.  Cook,  U. 
Nev.  60;  Ex  parte  Blanchard,  9  Nev.  101; 
Commonwealth  t.  Eiiowlton,  2  Mass.  530.  In 
the  latter  case,  the  court,  at  page  634,  of  2 
Mass.,  uses  the  following  language: 

"Our  ancestors,  when  they  came  into  this 
new  world,  claimed  the  common  law  as  their 
birthright,  and  brought  it  with  them,  except 
such  parts  as  were  judged  inapplicable  to  th^r 
new  state  and  condition,  liie  common  law, 
thus  claimed,  was  the  common  law  of  their 
native  country,  as  it  was  amended  or  altered 
by  English  statutes  in  force  at  the  time  of  their 
emigration.  Those  statutes  were  never  re-en- 
acted in  this  country,  but  were  considered  as 
incorporated  into  the  common  law.  Some  few 
other  English  statutes,  passed  since  the  emigra- 
tion, were  adopted  by  our  courts,  and  now 
have  the  authority  of  law  derived  from  long 
practice." 

[3]  It  is  stated  as  a  general  rule  that  Eng- 
lish statutes  passed  before  the  emigration  of 
our  ancestors,  in  aid  or  amendment  of  the 
common  law,  ai^licable  to  our  condition,  and 
not  repugnant  to  our  Institutions,  constitute 
a  part  of  our  common  law.  6  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  277;  Norris  v.  Harris,  15 
CaL  226;  Hunt  ▼.  Chicago,  etc..  By.  Co.,  20 
111.  App.  282,  2Sd;  Swift  v.  Tousey,  6  Ind. 
196 ;  Baker's  Adm'r  t.  Crandall,  78  Mo.  584. 
47  Am.  Bep.  126;  Hamilton  ▼.  Kneeland,  1 
Nev.  40;  Borgardus  v.  Trinity  Church,  4  Paige 
(N.  Y.)  178;  Van  Bensselaer  v.  Hays,  19  N. 
Y.  68,  75  Am.  Dec.  278. 

The  Constitution  of  the  state  of  Oregon 
became  operative  February  14,  1859.  By  ar- 
ticle 18,  i  7,  of  that  organic  law,  it  is  pro- 
vided that — 

"All  laws  in  force  in  the  territory  of  Oregon 
when  this  Constitution  takes  effect,  and  con- 
sistent therewith,  shall  continue  in  force  untO 
altered  or  repealed." 

See  Bunyan  v.  Wlnstock,  55  Or.  202,  104 
Pac.  417, 105  Pac.  895. 

[4,  S]  The  common  law,  as  it  existed  in 
England  at  the  time  of  the  settlement  of  the 
American  colonies,  has  never  been  in  force 
in  all  of  its  provisions  in  any  colony  or  state 
of  the  United  States.  It  has  been  adopted 
so  far  only  as  its  general  principles  were 
suited  to  the  habits  and  conditions  of  the 
colonies,  and  in  harmony  with  the  genius, 
spirit,  and  objects  of  American  Institutions. 
Different  geographical  conditions  may  Justi- 
fy modlQcatious,  and  whether  common-law 
rules  will  be  followed  strictly  in  the  United 
States  will,  necessarily,  where  no  vested 
rights  are  actually  concerned,  depend  upon 
the  extent  to  which  they  are  reasonable  and 
In  consonance  with  public  policy  and  senti- 
ment What  may  be  the  common  law  in  one 
state  la  not  necessarily  so  considered  in  an* 
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other.  In  many  Jnrlsdlctlolis  In  the  United 
States  the  rules  of  the  common  law  of  Eng- 
land have  been  held  by  the  courts  to  be  In 
fall  force  so  far  as  the  same  are  applicable 
and  of  a  general  nntnre,  and  are  not  in  con> 
(Uct  with  the  Constitution  or  special  enact- 
ments  of  the  Legislature.  This  is  the  rule 
In  Oregon.  See  note,  30  Ann.  Cas.  1913E, 
1232,  1241;  Brnmmet  t.  Weaver,  2  Or.  168; 
Rugh  T.  Ottenbeimer,  6  Or.  231,  25  Am.  Rep. 
513;  Velten  v.  Carmack,  23  Or.  282,  31  Pac. 
658,  20  L.  R.  A.  101.  In  some  of  the  states 
bU  statutes  and  acts  of  the  British  Parlia- 
ment which  were  passed  prior  to  the  fourth 
jear  of  James  the  First  are  declared  to  be  a 
part  of  the  law  of  the  stata  6  Am.  Eng.  Enc. 
of  Law  (2d  Ed.)  p.  278.  The  common  law  with 
all  the  statutes  amending  It  prior  to  a  cer- 
tain time  was  adopted  excluding  statutes 
passed  afterwards  unless  expressly  adopted. 
In  applying  the  general  rule  to  a  state  which, 
like  ours,  had  no  political  existence  before 
the  Bevolutlon,  it  must  in  harmony  with  rea- 
son be  held  that,  when  our  territorial  Legis- 
lature and  the  framers  of  our  Cionstitution 
and  oar  courts  recognized  the  existence  here 
of  the  common  law,  they  must  have  had  ref- 
erence to  that  law  as  it  existed,  modified,  and 
amended  by  the  English  statutes  passed  prior 
to  the  ReTOlntion.  Coburn  v.  Harvey,  18 
Wis.  156;  State  t.  RoIUns,  8  N.  H.  660;  Bent 
T.  Xliompaon,  6  N.  M.  408,  23  Fac.  234; 
O'Ferrall  y.  Slmplot,  4  Iowa,  381 ;  Dawson  r. 
Goffman,  28  Ind.  220;  Borgardua  t.  Trinity 
Church,  4  Paige  (N.  T.)  178,  198.  It  is  not 
necessary  in  the  case  at  bar  to  fix  the  exact 
age  of  the  Epgllsh  statutes  which  were  in- 
grafted into  tiie  common  law  and  recognized 
as  a  part  of  the  law  of  this  state. 

[I]  It  goes  without  saying  that  the  common 
law  of  England  as  modified  by  the  Statute  of 
U  Geo.  II,  c.  10,  i  IS,  Is  reasonable  and  suit- 
ed to  the  conditions  and  the  customs  as  they 
have  existed  in  this  state  ever  since  its  ad- 
mission to  the  Union,  and  is  in  no  way  in 
conflict  with  the  Constitution  or  statute  of 
this  state. 

As  we  view  it,  the  question  in  this  case 
as  between  the  administrator  of  Catherine 
E.  Martin,  the  life  tenant,  now  deceased,  and 
the  lessee,  should  be  considered  in  the  same 
manner  as  though  the  lessee  of  the  life  ten- 
ant was  not  the  reversioner  of  any  part  of 
the  estate.  Section  7169,  L.  O.  L.,  which 
has  seldom,  if  ever,  been  applied,  provides 
as  follows: 

"Ever;  person  in  possession  of  land  out  of 
which  any  rent  is  due,  whether  it  was  original- 
Ij  demised  in  fee,  or  for  any  other  estate  of 
fteebold,  or  for  any  term  of  years,  shall  be  lia- 
ble for  the  amount  or  proportion  of  rent  due 
from  the  land  in  his  possession,  although  it 
be  only  a  part  of  what  was  originally  demised." 

Section  7170  reads: 

"Such  rent  may  be  recovered  in  an  action  at 
law,  and  the  deed  of  demise,  or  other  instrument 


in  writing,  if  Hiere  be  any,  showing  the  provi- 
sions of  the  lease,  may  be  used  in  evidence  by 
either  party,  to  prove  the  amount  due  from 
the  defendant" 

Upon  the  first  reading  of  our  statute,  while 
It  is  couched  In  different  language  from  the 
statute  of  11  Geo.  U,  c.  10,  f  15,  seems  to  be 
in  broad  terms,  and  evidently  adopts  the 
principle  of  the  English  statute,  and  there  is 
much  reason  to  believe  that  it  was  aimed  to 
^re  the  mischief  of  the  old  common-law  rule 
prohibiting  the  apportionment  of  rent  pro 
rata  as  to  time  as  well  as  other  supposed 
defects  and  conditions  of  such  rule. 

In  note  to  Ex  parte  Smyth,  1  Swanston's 
Rep.  337-340,  we  find  that— 

"In  Wykbam  v.  Wykham,  Sir  James  Mans- 
field inquired  whether  'It  had  ever  been  deter- 
mined that  tha  ezecntor  of  a  tenant  par  autre 
vie  is  entitled  to  recover  a  portion  of  the  rent 
from  the  lost  quarter-day  under  the  statute,' 
observing,  that  'be  is  certainly  within  the  mis- 
chief; for  otherwise,  the  tenant  of  the  land 
may  keep  the  rent  for  his  own  benefit'  3 
Taunt  881." 

The  provisions  of  these  sections  of  onr 
Code  were  referred  to  in  the  following  cases: 
Stewart  v.  Perkins,  8  Or.  508;  Holman  v. 
De  Lin-River  Plnley  Co.,  30  Or.  428,  47  Pac 
70S;  Campbell  v.  Stetson,  2  Mete.  (Mass.) 
504.  In  Stewart  r.  Perkins,  supra,  this  court 
said: 

"The  old  common-law  doctrine  was  that  a 
rent  charge  could  not  be  apportioned  by  the 
act  of  the  landlord,  on  the  principle  that  the 
contract  was  an  entirety,  and  could  not  be  ap- 
portioned. The  objection  was  'that  it  exiwsed 
the  tenant  to  several  processes  of  distress  for  a 
thing  which  was  originally  entire,  and  be  ought 
not  to  be  obliged  to  pay  his  rent  in  different 
parcels,  and  to  several  landlords,  when  he  con- 
tracted to  pay  one  entire  sum  to  one  person.' 

"Sections  31  and  32  of  the  statute  heretofore 
referred  to  [now  sections  7169  and  7170,  L.  O. 
L.]  were  copied  from  sections  22  and  23  of 
chapter  60,  of  the  Revised  Statutes  of  Massa- 
chusetts. They  were  adopted  there,  to  remedy 
a  supposed  defect  in  the  old  law,  and  to  author- 
ize an  apportionment  of  rent  in  certain  cases 
where  a  reversioner  wishes  to  sell  his  estate  in 
different  parts,  to  different  persons,  or  to  make 
provision  for  his  children.  The  Supreme 
Court,  the  highest  Judicial  tribunal  of  that 
state,  has  given  a  judicial  construction  to  the 
two  sections  contained  in  their  statute.  In 
Campbell  v.  Stetson,  reported  in  2  Metcalf 
[Mass.]  504,  Shaw,  C.  J.,  in  delivering  the  opin- 
ion of  the  court,  says: 

"  'These  are  part  of  a  series  of  provisions  re- 
specting long  terms,  where  a  rent  is  reserved, 
and  where  the  lands  out  of  which  such  rents  are 
to  issue,  are  to  be  treated  as  real  estate,  and  as 
such  may  be  divided  and  subdivided  by  de- 
scent partition,  levy  of  execution  and  otherwise, 
with  various  detailed  provisions  in  regard  to 
terms,  and  the  apportionment  and  recovery  of 
rents.  But  these  statutes  do  not  declare  when, 
and  by  what  acts,  a  right  to  rent  shall  h<!  cre- 
ated, vested,  and  transferred,-  but  only  declare 
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how  it  mar  1m  reeovered  when  ft  ia  due;  that 
is,  apportioned  and  recovered  in  an  action  of 
debt.  They  are  intended  to  prescribe  remedies— 
not  to  establish  rights.'  ** 

Massadiosetts  has  a  statute,  section  4  of 
chapter  121,  Public  Statutes  of  Mass.  1882, 
which  reads: 

"Every  person  in  possession  of  land  out  of 
which  rent  is  due  shall  be  liable  for  the  amount 
or  proportion  of  rent  due  from  the  land  in  his 
possession,  although  it  is  only  a  part  of  what' 
was  originally  demised." 

Section  S  of  tliat  cha{)ter  being  Identical 
with  section  7170,  L.  O.  L.  If  the  construc- 
tion contended  for  by  defendant  Is  the  In- 
terpretation of  this  statute  which  our  law- 
makers intended  to  serve  the  people  of  tills 
state  since  1854,  it  is  difficult  tq  conceive  the 
purport  of  the  addition  in  one  of  the  sec- 
tions of  the  Massachusetts  statutes  and  also 
in  our  section  7169,  which  addition  la  In  the 
following  words: 

"Whether  it  was  originally  demised  in  fee, 
or  for  any  other  estate  of  freehold,  or  for  any 
t?rm  of  years." 

It  is  submitted  by  the  learned  counsel  for 
the  defendant  that  the  Massachusetts  stat- 
ute frotn  which  ours  was  taken  intended  to 
make  provision  for  the  apportionment  and 
collection  of  rents  only  where  the  demised 
lands,  after  the  execution  of  the  lease,  were 
divided  or  sutnlivlded.  In  other  words,  that 
the  apportionment  of  rent  as  to  estate  is  per- 
missible, but  that  such  an  apportionment 
cannot  be  made  as  to  time.  We  may  say 
there  is  much  force  to  the  proposition,  as  we 
do  not  claim  the  matter  Is  free  from  doubt. 

In  16  R.  C.  L.  i  445,  p.  038,  It  is  stated  in 
regard  to  the  apportionment  of  rent  witli 
respect  to  time  after  announcing  the  com- 
mon-law rule  as  follows: 

"The  hardship  in  the  case  of  the  death  of  a 
lessor  holding  for  bis  own  life  was  remedied 
by  the  Act  of  11  Geo.  II,  c  19,  which  author- 
ized a  recovery  by  bis  personal  representatives 
of  a  proportionate  part  of  the  rent,  where  such 
a  tenant  died  before  or  on  the  day  on  which 
the  rent  l>ecame  due,  and  similar  statutes  have 
been  enacted  in  some  Jurisdictions  in  this  conn- 
try.  This  provision,  however,  has  been  held  not 
to  apply  in  case  of  a  lease  by  a  tenant  pur 
autre  vie  terminated  by  the  death  of  the  cestui 
que  vie.  In  case  of  a  total  eviction  of  the 
tenant  by  the  wrongful  act  of  the  landlord  or 
even  by  a  title  paramount,  there  is  no  appor- 
tionment of  the  rent  with  respect  to  time,  and 
therefore  the  tenant  is  not  liable  for  any  portion 
of  the  unaccrued  rent,  though  be  enjoyed  the 
use  of  the  premises  for  a  time  after  the  last 
rent  day." 

[7]  The  rule,  where  a  statute  Is  copied 
from  that  of  another  state,  that  the  con- 
struction of  the  duplicated  statute  by  tbe 
highest  court  of  the  state  from  which  it  la 


taken  is  adopted,  is  subject  to  Important 
modifications.  A  different  construction  It 
often  given  where  It  Is  plain  that  the  legis- 
lators adopting  the  later  statute  meant  dif- 
ferently. From  the  few  decisions  in  tbe 
state  of  Massachusetts  Involving  the  different 
statutes  there  enacted,  It  is  difficult  to  de- 
termine tbe  real  intent  and  appUcabllity  of  a 
portion  of  their  statutes  owing  to  partial 
repetitions  In  such  enactments.  Endllch,  In- 
terpretation of  Statutes,  |  371 ;  Black  on  In- 
terpretation of  Laws,  I  70,  p.  160;  Browning 
▼.  Smlley-Lampert  Lumber  Co.,  68  Or.  502, 
617, 137  Pac.  777. 

In  Endllch  on  Interpretation  of  Statntes, 
supra,  the  author  states: 

"But,  as  applied  to  transcribed  statutes,  this 
rule  is  undoubtedly  subject  to  important  qualif- 
ications. Whilst  admitting  that  the  construc- 
tion put  upon  such  statutes  by  the  courts  of 
tbe  state  from  which  they  are  borrowed  is  en- 
titled to  respectfnl  consideration,  and  that  only 
strong  reasons  will  warrant  a  departure  from 
it,  its  binding  force  has  l>een  wholly  denied, 
and  it  has  been  asserted  that  a  statute  of  the 
kind  in  question  stands  upon  the  same  footing, 
and  is  subject  to  the  same  rules  of  interpreta- 
tion as  any  other  legislative  enactment.  And 
it  is  manifest  that  the  imported  construction 
should  prevail  only  in  so  far  as  it  is  in  harmony 
with  the  spirit  and  policy  of  the  general  legisla- 
tion of  the  home  state.    •    •    • " 

Referring  to  section  7169:  "Every  per- 
son in  possession  of  land,"  the  defendant 
Fletcher  was  In  possession  of  the  Ifdid  In 
question.  "Out  of  which  any  rent  Is  due," 
rent  is  due  out  of  tbe  land  leased  by  Mrs. 
Martin.  "Whether  It  was  originally  demised 
In  fee,  or  for  any  other  estate  of  freehold." 
Mrs.  Martin,  the  lessor,  held  a  life  estate, 
or  an  estate  of  freehold  In  tbe  land.  "Shall 
be  liable  for  tbe  amount  or  proportion  of 
rent  due  from  the  land  in  his  possession." 
Is  the  defendant  liable  for  tbe  proportion  of 
the  rent  due  from  tbe  land  of  which  be  held 
possession  according  to  the  terms  of  bis 
agreement?  Section  7170  provides  that  tbe 
rent  may  be  recovered  In  an  action  at  law. 

The  familiarity  with  the  common  law  and 
English  statutes,  of  some  of  tbe  earlier  law- 
makers who  drafted  sections  31  and  32  of  the 
Statutes  of  Oregon  of  1854-65,  p.  409,  which 
are  now  sections  71C9  and  7170,  L.  O.  L., 
affords  reason  to  believe  that  it  was  the 
puriMse  of  the  framers  of  tbe  law  to  declare 
a  rule  which  would  cure  the  supposed  de- 
fect and  remedy  tbe  mischief  of  tbe  old 
common  law  by  sanctioning  the  principle  of 
the  Statute  of  11  Geo.  II,  c.  19,  f  16,  and 
also  of  subsequent  legislation  adopted  in  Ehig- 
land  prior  to  the  Revolution,  all  in  one  stat- 
ute instead  of  In  several,  thereby  making  tbe 
rule  plain  that  one  in  possession  of  land 
leased  to  him  by  another  who  is  tbe  owner 
of  an  estate  therein  for  bis  own  life,  or  the 
owner  of  an  estate  for  the  life  of  another 
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penon  reserving  rent  to  be  paid  at  stated 
periods,  and  wbere  such  lessor  dies  between 
two  rent  days,  and  also  where  the  estate  ot 
a  reversioner  or  remainderman  Is  conveyed 
or  descends  in  separate  parcels,  shall  be  li- 
able for  such  rent,  and  that  the  same  may  be 
apportioned  either  aa  to  time  or  estates. 

[t]  The  lease  In  question  by  its  terms  pro- 
vided that  It  was  to  begin  October  1,  191S, 
and  to  terznlnate  at  the  death  of  Catherine 
E.  Martin.  There  was  no  eviction  of  the 
lessee  prior  to  the  expiration  of  the  lease. 
When  Mrs.  Martin  died,  the  lease  simply 
terminated  in  accordance  with  the  terms 
thereof.  The  laud  was  not  leased  for  a  def- 
inite term  of  years.  There  was  no  breach  of 
the  contract  of  lease,  either  technical  or  oth- 
erwise, occasioned  by  the  determination  of  the 
lease.  There  were  excepted  from  the  provi- 
rions  of  the  lease  pasture  and  timber  lands 
of  the  farm.  All  of  the  land  leased  during 
the  last  year  was  cultivated  to  annual  crops, 
BO  that  the  lessee,  having  the  right  to  enter 
and  remove  such  crops  after  the  termination 
of  the  lease,  obtained  practically  the  full  ben- 
efit of  the  land  for  the  crop  year  of  1917. 
No  notice  appears  to  have  been  given  by  the 
defendant,  the  lessee,  who  remained  in  pos- 
fiesslon  bf  the  land  after  the  death  of  Mra 
Martin,  that  he  was  claiming  possession 
thereof  by  virtue  of  any  authority  other  than 
the  lease.  There  cannot  be  a  constructive 
eviction  without  a  surrender  of  possession, 
and  it  would  be  unjust  and  unconscionable 
to  permit  the  tenant  to  remain  in  possession, 
and  then  escape  the  payment  of  rent  by 
pleading  a  state  of  facts  which,  though  con- 
ferring a  right  to  abandon,  had  been  un- 
accompanied by  the  exercise  of  that  right. 
Itt  B.  a  U  S  457,  p.  949,  dUng  Keating  v. 
Springer.  146  111.  481,  34  N.  E.  805.  22  L. 
R.  A.  544.  37  Am.  St  Rep.  175;  Leiferman 
V.  Osten,  167  IlL  93,  47  N.  B.  203,  39  U  R. 
A.  156:  Bored  ▼.  Lawton,  90  N.  Y.  293,  43 
Am.  Repi  170.  It  Is  not  easy  to  account  for 
the  lack  of  further  legislation  in  this  state 
in  regard  to  the  apportionment  of  rents,  ex- 
cept that  the  belief  was  general  that  such 
legislation  was  unnecessary  and  section  7169 
covered  the  field  the  same  as  the  English 
law. 

[t]  The  dUBcnIty  arises  in  this  case  by 
virtue  of  the  subtenant  being  the  reversioner 
of  the  leased  land.  As  before  stated,  a  prop- 
er solution  can  only  be  reached  by  treating 
bim  the  same  as  if  the  land  were  leased  to 
another  person  having  no  prospective  inter- 
est therein.  Based  largely  upon  the  common 
law,  as  niodiQed  by  the  English  statute, 
which  we  tmnk  Is  appropriate  to  our  con- 
ditions, and  is  adopted  in  this  state,  we 
hold  that  the  rent  in  question  should  l>e  ap- 
portioned. 

This  conclusion  requires  the  reversal  of 
the  judgment  of  the  lower  court  and  a  dlrec- 
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tion  of  a  Judgment  In  favor  of  plalntifF  for 

the  rent  of  the  demised  premises  for  9^ 

months,  or  $174.20i, 

McBRIDB,  G.  3.,  and  JOHNS  and  BEN- 
NETT, JJ.,  concur. 


STATE  V.  MOSS. 
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(Supreme  Conrt  of  Oregon.     June  17,  1919.) 

1.  LAitcBNT  «=i»40(4)—IwDicTMEWT— Variance. 

Where  plaintiff  was  indicted  .under  L.  O.  L. 
S  1960,  denouncing  the  crime  of  larceny  by 
stealing  cattle,  the  indictment  must  be  con- 
sidered solely  with  reference  to  that  oifense, 
and  a  conviction  cannot  be  sustained  on  proof 
that  defendant,  in  violation  of  section  1954, 
knowingly  defaced  brands  on  cattle. 

2.  Animals   •silO-r-BaARDS  — Pbesuhptioit 

OF  OWNKBSHIP. 

Under  Laws  1915,  p.  44,  (  8,  declaring  that 
the  brand  of  any  animal  shall  be  prima  facie 
evidence  that  the  animal  belongs  to  the  owner 
of  the  brand,  where  there  are  two  recorded 
brands  upon  the  animal,  the  presumptions  bal- 
ance each  other. 

3.  Labcent  «s»41— BuBDiir  of  Paoor. 

In  a  prosecution  under  L.  O.  L.  §  1950,  for 
larceny  of  cattle,  the  state  has  the  harden  of 
proving  that  the  cattle  were  property  of  in- 
dividuals named  as  owners  in  the  indictment, 
and  that  defendant  took  or  asported  the  ani- 
mals. 

4.  Labcbnt  $1=962(1)— Evidkrck. 

In  a  prosecution  under  L.  O.  L.  |  1950,  for 
the  larceny  of  cattle,  where  it  appeared  that 
the  animals  defendant  was  charged  with  steal- 
ing were  on  open  range,  held  that,  though 
brands  thereon  had  been  obliterated,  etc.,  and 
though  defendant  and  his  hired  man  were  in 
proximity  to  the  cattle  which  were  with  a  larger 
number  admittedly  belonging  to  defendant,  such 
facts  did  not  show  an  asportation. 

Department  1. 

Appeal  from  Circuit  Court,  Lake  County; 
L.  F.  Conn,  Judge. 

W.  Z.  Moss  was  convicted  under  I^  O.  U 
i  1950,  of  larceny  of  cattle,  and  he  appeals. 
Reversed  and  remanded. 

The  defendant  was  indicted  for  the  lar- 
ceny of  two  steers,  serven  cows,  and  one  calf, 
all  branded  and  said  to  be  owned  by  differ- 
ent parties,  two  of  whom  had  a  recorded 
brand.  We  condense  the  statement  follow- 
ing from  the  brief  for  the  state,  supplement- 
ed by  some  of  its  testimony:  The  defendant 
himself  was  the  owner  of  several  hnndred 
head  of  cattle  which,  with  the  animals  men- 
tioned in  the  Indictment  and  still  others 
owned  by  other  and  different  parties,  were 
ranging  on  a  tract  in  the  forest  reserve,  the 
pasturage  of  which  had  been  allotted  to  the 


4t=3For  other  cases  see  same  topic  and  KBT-NDHBBR  In  all  Ke7-Numbered  Digests  and  IndazM 
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defendant  Those  In  dlspnte  were  collected 
by  an  in8i)ector  of  brands  and  his  assistants. 
Sis  heads  of  them  were  taken  from  a  band 
of  about  300  others,  of  whldi  It  was  esti- 
mated four-flftha  were  the  property  of  the 
defendant,  and  the  remainder  belonged  to 
other  Individuals  without  dispute.  The  oth- 
er 4  were  found  at  large  In  the  same  neigh- 
borhood. 

There  was  evidence  to  the  effect  that  most 
of  the  10  head  mentioned  in  the  indictment 
bad  on  them  mutilated  brands  of  the  alleged 
owners  and  the  brand  of  the  defendant  as 
well.  The  cattle  in  question  were  taken  by 
the  inspector  to  Lakevlew  and  kept  there  in 
custody  of  the  sheriff  pending  the  trial  of 
the  defendant.  When  the  Inspector  went  In- 
to the  country  where  the  cattle  were  feeding 
he  met  a  man  named  Silvers,  said  to  be  the 
defendant's  employ^,  about  half  a  mile  from 
the  herd.  There  was  testimony  to  the  effect 
that  Silvers  had  been  sent  there  by  the  de- 
fendant to  build  a  corral  Into  which  to  put 
his  calves  during  the  weaning  period,  and 
that  the  defendant  himself  had  also  gone 
there  to  Instruct  Silvers  where  to  build  the 
tnclosure.  Two  witnesses  testified  to  the  ef- 
fect tbot  when  the  cattle  had  been  brought 
to  Lakevlew  the  defendant  was  asked  con- 
oernlug  them  and  said,  "Some  of  them  are 
mine."  Respecting  the  range  where  the  cat- 
tle In  question  were  found,  the  following  ex- 
cert't  from  the  testimony  of  John  Allen,  a 
witness  for  the  state.  Is  here  set  down: 

"Q.  What  is  the  nature  of  the  country  in  gen- 
pral  between  Sherman  Valley  and  where  they 
bad  these  cattle?  A.  There  is  just  cattle  trails 
between  the  south  fork  and  that,  a  kind  of  a 
rim.  a  rocky  rim,  with  trails — 

"Q.  Can  cattle  pass  from  one  place  to  anoth- 
er?    A.  Yes,  sir. 

"Q.  Was  that  in  a  little  valley  where  they 
had  them?  A.  Yes,  sir;  in  between  the  two 
mountains. 

"Q.  Approximately  bow  large  is  Sherman 
Valley,  if  you  can  give  us  an  idea,  how  far 
across  it?  Just  to  give  us  a  general  idea.  A. 
I  should  judge  there  is  two  or  three  hundred 
acres  in  Sherman  Valley,  what  they  call  Sher- 
man Valley  meadow.    •    •    • 

"Q.  Do  you  know  anything  about  whose 
rnnge  that  is.  whether  it  is  under  lease,  or  any- 
thing about  that?    A.  Yes,  sir. 

"Q.  Whose  is  it?  A.  Anybody's  that  runr 
cattle  on  the  reserve, 

"Q.  Anybody  that  gets  a  permit  can  run  cat  ■ 
lie  there?    A.  Yes.  sir.    *    *    • 

"Q.  The  cattle  don't  know  who  has  a  per- 
mit, do  they?    A.  No,  sir. 

"Q.  The  range  is  not  fenced  in?    A.  No,  sir. 

"Q.  Any  of  the  cattle  that  are  out  on  the 
public  range  outside  of  the  forest  reserve  can 
get  in  there  if  they  want  to?    A.  Yes,  sir. 

"Q.  Do  you  know  whether  it  is  the  habit  of 
cattle  to  follow  other  cattle  in  the  bills,  and 
congregate  together?     A.  Yes,  sir. 

"y.  That  is  their  habit?    A.   Yes,  sir.    »    •    • 

"Q.  Do  you  know  whether  these  cattle,  at  the 
time  you  saw  them,  were  on  the  forest  reserve 
or  off?    A.  On. 


"Q.  Know  where  the  forest  reserve  lines  aret 
A.  Yes,  sir. 

"Q.  The  forest  reserve  line  there  runs  almost 
directly  north  and  south,  doesn't  it,  the  exterior 
line  on  the  east  side?  A.  Right  down  below,  I 
think  it  does;  it  Jogs  on  the  way  there,  though. 

"Q.  It  may  jog  on  a  section  line,  or  some- 
thing of  that  kind,  but  the  general  course  is 
north  and  sonth?    A.  Yes,  sir. 

"Q.  Off  on  east  of  that,  what  is  it,  the  gen- 
eral country  east,  as  to  being  open  public  range, 
or  being  fenced  up?  A.  It  is  all  open  public 
range  all  through  there. 

"Q.  Is  there  any  obstruction  of  any  kind  to 
keep  cattle  from  going  right  on  to  the  forest 
reserve?  A.  No,  sir;  only  around  the  mead- 
ows is  all. 

"Q.  Whenever  a  man  has  a  small  ranch  or 
meadow  fenced,  that  is  the  only  fenced  land? 
A.  Yes. 

"Q.  And  cattle  turned  loose  on  the  public 
range  can  go  right  on  the  forest  reserve  if  they 
wish  to?    A.  Yes,  sir. 

"Q.  What  do  you  say  as  to  whether  there 
are  good  trails  between  the  public  range  and 
the  forest  reserve,  showing  cattle  travel  them? 
A.  There  are  trails  all  through  there.    •    •    • 

"Q.  During  the  summer,  prior  to  the  time 
these  cattle  were  found  there,  did  yon  see  cat- 
tle of  other  people  besides  those  you  have  men- 
tioned, on  that  range?  A.  Yes;  I  waa  up  about 
twice  this  summer,  or  three  times,  that  I  went 
through,  before  that,  and  I  run  on  quite  a 
bunch  of  cattle  before  that.  Saw  cattle  when 
I  was  up  there;  always  do  in  the  summer  time. 

"Q.  It  is  not  a  range  that  is  set  aside  for 
Mr.  Moss?    A.  No,  sir. 

"Q.  All  of  the  people  who  run  cattle  in  the 
neighborhood  find  cattle  on  the  range  in  that 
locality  right  along?    A.  Yes,  sir." 

All  the  other  witnesses  for  the  state  who 
spoke  on  that  subject  agree  with  Allen. 

The  only  testimony  in  support  of  the  alle- 
gation of  ownership  of  any  of  the  cattle  as 
laid  in  the  indictment  is  derived  from 
brands  and  changes  and  obliterations  at 
them.  No  witness  testified  who  identified 
them  except  by  brand,  or  imputed  to  the  de- 
fendant any  actual  knowledge  of  the  pres- 
ence of  the  cattle  on  his  range,  or  Intimated 
that  he  wns  ever  seen  in  their  neighborhood, 
or  ever  applied  any  brand  to  them. 

From  a  judgment  on  a  verdict  of  guilty  as 
(:harged,  the  defendant  appealed. 

W.  Loir  Thompson,  of  Portland  (Herbert 
P.  Welch,  of  Lakevlew,  and  McCamant,  Bro- 
naugh  &  Thompson,  of  Portland,  on  the 
briefs),  for  appellant. 

George  M.  Brown,  Atty.  Gen.,  and  C.  H. 
Leonard,  of  Bums  (T.  S.  McKlnney,  IMst 
Atty.,  of  Lakevlew,  and  Lionel  B.  Webster, 
of  Portland,  on  the  briefs),  for  the  State. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1,2]  There  are  numerous  assign- 
ments of  error,  but  we  shall  consider  only 
one  of  them,  that  challenging  the  soffldency 
of  the  evidence  to  sustain  a  conviction.  The 
defendant  was  indicted  under  section  1&50, 
U.  O.  Ifc,  reading  thus : 
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'If  any  person  shall  commit  the  crime  of  lar- 
ceny by  stealing  any  horse,  gelding,  mare,  mule, 
ass,  jenny,  or  foal,  bull  steer,  cow,  calf,  hog, 
dog,  or  sheep,  such  person,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  less  than  one  nor  more 
than  ten  years,  or  by  imprisonment  in  the 
county  jail  not  less  than  three  months  nor 
more  than  one  year,  or  by  fine  of  not  less  than 
950  nor  more  than  11,000." 

There  is  another  statute,  section  1954,  L. 
O.  !>.,  which  is  here  quoted: 

"If  any  person  shall  willfully  and  knowingly 
make,  alter,  or  deface  any  artificial  earmark  or 
brand  upon  any  horse,  mare,  gelding,  foal,  mule, 
ass,  jenny,  sheep,  goat,  swine,  bull,  cow,  steer, 
or  heifer,  the  property  of  another,  with  intent 
thereby  to  convert  the  same  to  bis  own  use, 
such  person  shall  be  deemed  guilty  of  larceny, 
and  upon  conviction  thereof  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  less 
than  one  nor  more  than  five  yeark." 

Aa  the  indictment  Is  drawn  under  the  for- 
mer sectliHi,  it  must  tie  considered  solely 
with  reference  to  that  standard;  for,  as 
taught  in  State  y.  Howard,  41  Or.  50,  69 
Pac.  50,  the  two  offenses  are  distinct,  and  a 
conviction  cannot  be  had  under  an  Indict- 
ment charging  one  offense  when  the  evidence 
points  exclusively  to  the  other.  There  Is  no 
evidence  in  the  record  of  any  actual  asporta- 
tion of  the  property  from  the  custody  of  the 
true  owner.  As  stated,  all  the  evidence  of 
property  rests  upon  the  testimony  concern- 
ing the  presence  of  mutilated  brands  on  the 
anlnmla  listed  In  the  Indictment.  It  Is  said 
in  section  S  of  chapter  33,  Laws  1915: 

"In  all  suits  at  law  or  in  equity,  or  in  any 
criminal  proceedings  when  the  title  or  right 
of  possession  is  involved,  the  brand  of  any  ani- 
mal shall  be  prima  facie  evidence  that  the  ani- 
mal belongs  to  the  owner  or  owners  of  the 
brand,  and  that  such  owner  is  entitled  to  the 
possession  of  the  said  animal  at  the  time  of 
the  action;  provided,  that  such  brand  has  been 
doly  record^  as  provided  by  law." 

So  far  as  this  statute  is  concerned,  with- 
out reference  to  the  presumptions  of  inno- 
cence, regularity  of  private  transactions  and 
the  like,  and  confining  ourselves  to  the  mere 
presence  of  a  brand  upon  an  animal  which 
is  all  the  statute  deals  with,  the  same  pre- 
sumption must  affect  any  brand  coming 
within  the  purview  of  the  enactment,  viz.  a 
recorded  brand  found  upon  the  animals  In 
question.  The  statute  saya  nothing  about 
age  or  priority  of  brands,  and  In  construing 
It  or  giving  value  to  the  prima  facie  pre- 
sumption It  creates,  we  cannot  read  Into  the 
law  anything  of  that  kind.  Viewing  the 
matter,  therefore,  from  the  statutory  stand- 
point, when  we  find  two  recorded  brands  up- 
on a  cow,  the  presumptions  arising  from 
them  balance  each  other,  and  the  state  must 
produce  sometliing  to  disturb  this  equipoise 
adversely  to  the  defendant,  if  It  would  prove 
Vte  property  to  be  that  of  another,  or  that 


the  defendant  stole  it  The  prosecution  re- 
lies upon  the  testimony  about  discovering 
the  cattle  mentioned  in  the  Indictment  In 
company  with  the  defendant's  herd  and  still 
other  cattle  on  the  public  domain  where  all 
cattle  Indiscriminately  In  that  region  could 
and  did  range.  They  were  not  in  the  actual 
custody  of  the  defendant;  neither  is  there 
any  evidence  tending  to  show  that  they  ever 
were  In  his  actual  control.  The  question 
then  Is  whether  such  testimony  Is  suflSclent 
to  turn  the  scale  against  the  defendant. 

[3j  Much  stress  was  laid  also  in  argument 
upon  the  tostimony  about  the  mutilation  and 
changes  of  brands  upon  the  animals  In  ques- 
tion, the  comparative  ages  of  different 
brands  on  the  same  animals,  the  earmarks 
and  dewlaps,  and  the  like;  but  all  this  only 
goes  to  affect  the  question  of  property  of 
some  one  in  the  cattle  in  dispute.  The  state 
had  the  burden  of  proving  that  the  animals 
in  question  were  the  property  of  individuals 
named  as  owners  in  the  Indictment.  Its 
task  did  not  end  there.  It  was  compelled 
to  go  further  and  prove  the  other  essential 
clement,  thot  the  defendant  took  the  c-attle. 
We  may  safely  say  that  there  is  testimony 
sufficient  to  go  to  the  Jury  that  the  Individ- 
uals named  In  the  indictment  owned  the  cat- 
tle described  therein,  and  that  some  one 
changed  or  effaced  their  brands  and  put  on 
other  brands  and  marks,  but  there  is  no  evi- 
dence in  the  record  that  the  defendant  is 
that  some  one  who  made  such  changes  either 
In  person  or  by  an  agent.  Tlils  constitutes 
a  hiatus  In  the  case  that  Is  fatal  to  the  pros- 
ecution. 

[4]  It  will  not  fill  the  gap  to  show  that  the 
defendant  or  his  employ^  was  In  the  vldnlty 
where  the  cattle  ranged.  They  both  had  a 
right  to  be  there.  In  State  v.  Odell,  8  Or. 
31,  it  was  decided  that  proof  that  the  pris- 
oner was  in  the  same  town  about  the  time 
of  an  alleged  larceny  In  a  store  is  not  alone 
sufficient  to  corroborate  the  testimony  of  an 
accomplice  or  warrant  a  conviction,  and  It 
is  the  duty  of  the  court  so  to  Instruct  the 
Jury.  If  sudi  drcumstances  wUl  not  corrob- 
orate an  accomplice  who  made  a  clean  breast 
of  his  connection  with  and  the  participation 
of  the  defendant  In  the  commission  of  the 
crime  charged,  by  a  parity  of  reasoning  sim- 
ilar testimony  adds  nothing  to  the  state's 
case  against  the  present  defendant.  State  v. 
Odell  was  approved  In  State  v.  Townsend, 
19  Or.  213,  23  Pac.  968,  but  was  distinguish- 
ed in  the  latter  case  on  the  gronnd  that  the 
defendant's  presence  near  the  scene  of  the 
crime  vras  connected  with  suspicious  circum- 
stances, among  which  were  that  It  was  \m- 
usual  for  him  to  be  In  that  vldnity,  that  he 
was  there  under  an  assumed  name,  and  that 
he  was  acting  In  concert  with  the  other  de- 
fendant, who  avowed  his  own  guilt.  The 
Odell  Case  was  approved  and  ftrilowed  In 
State  V.  Scott,  28  Or.  331,  42  Pac.  1,  which 
teaches   that  mere  opportunity   to  commit 
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adultery  Is  not  Buffldent  to  corroborate  the 
woman,  who  gave  a  detailed  account  of  her 
adulterous  liaison  with  the  defendEuit  when 
they  were  spending  the  day  together  In  the 
woods  where  she  attected  to  be  hiding  from 
her  husband,  and  the  defendant  was  ostensi- 
bly fishing.  Other  parties  saw  them  in  the 
woods  together,  and  on  the  next  day,  ac- 
cording to  the  declarations  of  other  witness- 
es, they  went  to  Portland  on  the  same  train. 
Mr.  Justice  Moore  quotes  with  approval  this 
excerpt  from  1  Roscoe's  Or.  Ev.  p.  133: 

"What  appears  to  be  required  is  that  there 
shall  be  some  fact  deposed  to  independently 
altogetber  of  the  evidence  of  the  accomplice 
which,  taken  by  Itself,  leads  to  the  inference, 
not  iioly  that  a  crime  has  been  committed, 
but  that  the  prisoner  is  implicated  in  it." 

The  deduction  is  that  the  mere  presence 
of  the  defendant  or  bis  hired  man  on  the 
range  where  his  cattle  and  those  mentioned 
in  the  Indictment  were  b^ng  pastured,  and 
where  both  of  the  men  bad  a  right  to  be,  is 
not  a  circumstance  suf&dent  to  establish  the 
asportation  of  the  animals  included  in  the 
charge,  whidi  were  all  the  time  ranging 
there. 

Whether  or  not  it  is  a  happy  expression 
to  speak  of  balandng  the  statutory  presump- 
tions arising  from  the  presence  of  two  or 
more  brands  upon  an  animal,  it  refers  only 
to  the  proof  of  ownership  of  the  cattle.  In 
the  absence  of  any  testimony  competent  to 
show  that  the  defendant  branded  any  of 
them  or  aided  or  abetted  in  such  branding. 
It  cannot  affect  the  element  of  asportation 
so  requisite  to  constitute  larceny. 

It  Is  said  In  17  R.  O.  U  p.  73: 

"The  genera]  rule  that  the  possession  of 
stolen  property  is  evidence  of  guilt  is  limited 
by  the  rule  that  to  warrant  an  inference  of 
Kuilt  it  must  further  appear  that  the  posses- 
sion was  personal,  and  that  it  involved  a  dis- 
tinct and  conscious  assertion  of  possession  by 
the  accused.  It  would  be  pushing  the  rule  too 
far  to  require  of  one  accused  of  a  crime  an  ex- 
planation of  his  possession  of  the  stolen  prop- 
erty, when  such  possession  could  also,  with 
equal  right,  be  attributed  to  another.  Hence 
the  mere  fact  of  finding  stolen  artides  on  the 
premises  of  a  man  of  a  family  or  in  a  place  in 
which  many  others  have  free  access  without 
showing  bis  actual  conscious  possession  there- 
of discloses  only  a  prima  fade  coastructivs 
possession,  and  is  not  such  a  possession  as  will 
justify  an  inference  of  guilt  by  reason  thereof." 

Similar  language  Is  found  In  Underbill  on 
Criminal  Evidence  (2d  Ed.)  §  33. 

The  following  excerpt  is  taken  from  State 
V.  Ford,  175  N.  O.  787,  801,  95  S.  E.  154, 155 : 

"In  State  ▼.  Graves,  72  N.  0.  485,  Pearson, 
C.  J.,  says  that  the  presumption  does  not  arise 
except  when  'the  fact  of  guilt  must  be  self-evi- 
dent from  the  bare  fact  of  stolen  goods,'  and 
Hoke,  J.,  in  State  v.  Anderson,  162  N.  C.  571 
[77  S.  E.  238],  that  it  is  only  when  'he  could 
not  reasonably  have  got  possession  unless  he 


had  stolen  them  himself.'  The  prindple  is  nsn- 
ally  applied  to  possession  which  involves  cus- 
tody about  the  person,  but  it  is  not  necessarily 
so  limited.  'It  may  be  of  things  elsewhere  de- 
posited, but  nnder  the  control  of  a  party.  It 
may  be  in  a  storeroom  or  bam  when  the  party 
has  the  key.  In  short,  it  may  he  ih  any  place 
where  it  is  manifest  it  must  have  been  put  by 
the  act  of  the  party  or  his  undoubted  concur- 
rence.' State  T.  Johnson,  00  N.  O.  237  [86  Am* 
Dec.  434]." 

In  People  r.  Hurley,  60  CaL  74,  44  An. 
Rep.  65,  the  syllabus  reads  thus: 

"To  Justify  the  inference  of  guilt  from  the 
fact  of  possession  of  stolen  property,  it  must 
appear  that  the  possession  was  personal,  and 
that  it  involved  a  distinct  and  consdous  asser- 
tion of  possession  by  the  accused." 

In  State  t.  Drew,  170  Mo.  316.  78  S.  W. 
694, 101  Am.  St  Rep.  474,  the  defendant  was 
charged  with  burglary  and  larceny  In  a 
store.  Among  other  things  stolen  were  some 
pieces  of  cloth,  one  of  which  was  found  in 
the  defendant's  residence  locked  up  in  a 
trunk  the  key  of  whidi  was  In  the  custody 
of  his  daughter.    The  court  held  that: 

"The  finding  of  recently  stolen  artides  on 
the  premises  of  a  man  of  a  family,  without 
showing  his  actual,  consdous  possession  there- 
of, disdoses  only  a  prima  fade  constmctlve 
possession,  and  is  not  such  a  possessien  as  will 
justify  a  presumption  of  guilt  by  reason  there- 
of." 

The  same  doctrine  Is  taught  in  State  ▼. 
Warford,  106  Mo.  66,  16  S.  W.  886,  27  Am. 
St  Rep.  322;  Cooper  t.  State,  29  Tex.  App. 
8,  13  S.  W.  1011,  25  Am.  St  Rep.  712;  Leh- 
man T.  State,  18  Tex.  App.  174,  51  Am.  Rep. 
29S;  People  v.  Friedman,  149  App.  Dlv.  873, 
134  K  Y.  Supp.  153 ;  E3x  parte  La  Page  (D. 
C.)  216  Fed.  266;  People  t.  Wilson,  151  M. 
Y.  403,  45  N.  E.  862. 

In  order  to  constitute  larceny  of  the  Und 
charged  in  the  indictment  there  most  be  an 
asportation.  The  evidence  was  that  all  the 
cattle  mentioned  in  the  testimony  were  run- 
ning at  large  on  the  public  range  or  at  least 
in  places  where  cattle  indiscriminately  could 
and  did  go  at  will,  and  were  so  running  at 
the  time  of  the  occurrence  described  by  the 
witnesses.  As  stated.  Indeed,  the  testimony 
was  to  the  effect  that  by  far  the  greater  part 
of  the  band  where  the  cuttle  were  found  be- 
longed to  the  defendant  One  witness  said 
about  sixty  were  owned  by  another  man  and 
a  few  head  in  addition  were  the  property  of 
still  other  Individuals.  Under  such  condi- 
tions a  felony  Is  not  to  be  Imputed  to  the  de> 
fendant  respecting  the  animals  In  dispute  on 
account  of  his  owning  the  majority  of  the 
band.  An  inference  might  as  well  be  drawn 
unfavorable  to  the  owner  of  the  sixty  head. 
Under  such  drcumstances,  every  animal  is 
constructively  In  the  possession  of  its  owner, 
and,  as  stated  in  State  T.  Ohilders,  71  Oc 
340, 142  Pa&  333: 
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"ConstmctWe  poBseBsion  cannot  be  in  -  two 
people  at  the  same  time,  wliose  interests  are 
adverse  to  each  otlier." 

In  short,  tbere  is  nothing  shown  In  the  tes- 
timony that  amonnts  to  a  disturbance  of  the 
constructive  possession  of  whoever  owned 
the  cattle  mentioned  in  the  indictment.  It 
is  not  shown  that  the  defendant  put  bis 
hraud  on  the  cattle  or  authorized  It  to  be 
^one.  Although  it  is  not  necessary  to  the 
case,  yet  it  is  proper  to  state  that  be  gave 
evidence  of  a  disinterested  witness  to  the 
effect  that  a  branding  Iron  of  the  defendant 
had  been  stolen  from  a  ranch  where  the  wit- 
ness was  employed  and  had  been  missed 
from  there  about  a  year  prior  to  the  discov- 
ery of  the  cattle  in  question.  Unless  there 
is  some  evidence  tending  to  show  that  the 
defendant  either  branded  the  cattle  himself 
or  authorized  it  to  be  done  aa  an  aid  to  his 
larceny  of  them,  the  matter  of  finding  his 
brand  on  the  cattle  must  be  laid  out  of  the 
calculation  in  a  case  like  the  one  before  us. 
There  is  an  utter  absence  of  any  testimony 
showing  an  asportation  necessary  to  constl- 
tnte  the  crime  of  larceny  as  charged  in  this 
indictment. 

The  court  was  in  error  In  not  directing  a 
verdict  for  the  defendant  on  his  motion  at 
the  close  of  all  the  evidence  in  the  case.  It 
is  unnecessary  to  consider  the  other  assign- 
ments. The  Judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.  It  is  possible  that  the 
prosecution  may  be  able  to  make  a  better 
case  at  another  trial,  but  a  conviction  can- 
not be  sustained  rightly  on  the  record  be- 
fore us. 

McBRlDB,  0.  J.,  and  BENNETT  and 
HARBIS,  JJ.,  concur. 
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STATE  v.  MERLO. 


(Supreme  Court  of  Oregon.    July  1,  1019.) 

1.  WrrNESSES      ^s>321  —  Impeachment  or 
Characieb  of  Own  Witness. 

In  view  of  L.  O.  Ia  |  861,  a  party  who  pro- 
dnc<!s  a  witness  of  bad  character  cannot  show 
the  bad  character  of  that  witness  and  thus 
relieve  himself  from  the  injurious  effects  of  any 
unfavorable  testimony  given  by  such  witness. 

2.  WrrNESSES    ^s>380(5)  —  Iupkachubnt  — 
Inconsistent  Statements. 

Under  L.  O.  U  |  861,  if  the  witness  fails 
to  testify  as  be  was  expected  to  do,  but  does 
not  give  testimony  prejudicial  to  the  party  call- 
ing him,  then  the  party  producing  the  witness 
cannot  impeach  him  by  showing  prior  incon- 
siatent  statements. 

3.  WriNEssEs   ®=3380(5)  —  Impeachment  or 
Own  Witness— Inconsistent  Statements. 

Under  L>.  O.  I&  |  861,  where  a  presumably 
truthful  person  makes  a  statement  and  after- 
wards as  a  witness  makes  an  inconsistent  state- 


ment to  the  surprise  and  prejudice  of  the  party 
calling  him,  then  the  party  calling  the  witness 
is  not  at  fault,  and  should  be  permitted  to 
repair  the  damage. 

4.  Witnesses      €=»382   —   Impeaohmsnt  — 
Inconsistent  Statements. 

In  prosecution  of  wife  for  killing  her  hus- 
band, testimony  of  a  state  witness,  who  had 
stated  that  defendant  and  deceased  quarreled, 
that  he  did  not  know  who  started  the  quarrels 
was  not '  affirmatively  prejudicial  to  the  state, 
and  such  as  to  authorize  the  state,  under  L.  O. 
L.  §  861,  in  impeacliing  the  witness  by  evidence 
of  prior  inconsistent  statements. 

5.  Cbiuinai,     Law      «=3ll86(4)  —  Leadino 
Questions— Reversible  Ebbob. 

In  prosecution  for  murder,  that  the  state, 
after  one  of  its  witnesses  bad  stated  that  he 
did  not  know  whether  defendant  wife  or  the 
victim,  her  husband,  started  quarrels  when 
"they  used  to  quarreli"  elicited  testimony  from 
the  witness  that  he  bad  made  a  contradictory 
statement  before  the  grand  jury  held  not  to 
require  reversal,  in  view  of  L.  O.  Ia  {  1626, 
as  to  errors  nor  affecting  substantial  rights,  and 
section  858  as  to  leading  questions;  the  wit- 
ness being  reluctant 

6.  CBnnNAL  Law    ^=9673(2)  —  Limited  Use 
OF  Testimont. 

Where  a  party  is  permitted  to  refresh  the 
recollection  of  his  own  witnesses  by  directing 
attention  to  prior  inconsistent  statement,  the 
court  should  inform  the  jurors  that  prior  state- 
ment cannot  lie  considered  as  substantive  tes- 
timony. 

7.  Cbiminal  Law    «=»1170%(2)  —  Tmpbopeb 
Cboss-Examination— Habuless    Error. 

Assuming  that  cross-examination  of  defend- 
ant's witness  with  reference  to  whether  de- 
fendant had  the  reputation  of  getting  "drunk" 
was  objectionable,  answers  of  witness,  "I  don't 
think  so,"  were  without  prejudice  to  defendant. 

8.  Witnesses   «=92e9(7)— Quabbelsome  Dis- 
position of  Acccsed. 

In  prosecution  for  murder,  where  the  wit- 
ness in  question  had  given  testimony  on  direct 
examination,  from  which  it  could  be  argued  that 
the  victim,  defendant's  husband,  was  cither 
alone  responsible  for  quarrels  with  defendant 
or  an  aggressive  participant,  the  district  attor- 
ney was  well  within  the  limits  of  L.  O.  L.  g 
860,  when  he  asked  defendant's  witness  on 
cross-examination  whether  the  quarrels  began 
when  defendant  discovered  that  the  husband  did 
not  have  'lots  of  money." 

8.  Witnesses   9=3383  —  Impeachment  —  lu- 

uatebiai.  Mattebs. 
The  general  rule  is  that  when  a  cross-ex- 
amination elicits  from  a  witness  matter  that 
is  immaterial  or  irrelevant  the  party  conducting 
the  cross-examination  is  concluded  as  to  such 
matter,  and  cannot  impeach  the  credibility  of 
the  witness  by  showing  contradictory  state- 
ments. 

10.  Criminal  Law      *=»lie8(2)— Ebbonkods 
Admission   of  Testimony— Habmless   Eb- 
bob. 
In  prosecution  for  murder,  held  that  defend- 
ant was  not  prejudiced  by  reason  of  introduc- 
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tion  in  evidence  of  testimony  as  to  her  intoxica- 
tion on  the  day  of  the  homicide  in  rebuttal  in- 
stead of  in  chiet 

11.  Criuinal  Law  ^=>369(3)— Etidenoe  of 
Independent  Cbiue— Revebsible  Erbob. 
In  prosecution  of  defendant  wife  for  the 
killing  of  her  husband,  pcrmittiug  a  witness  to 
state  what  he  bad  beard  about  the  time  de- 
fendant got  a  rcTolver  and  was  going  to  kill 
"his  uncle"  was  reversible  error. 

In  Banc. 

Appeal  from  Circuit  Court,  Washington 
County ;  Geo.  R.  Bagley,  Judge. 

On  motion  for  rehearing.     Reversed  and 
remanded. 
For  former  opinion,  see  173  Paa  317. 

Rosa  Reghltto  Merlo  shot  and  Ulled  her 
husband,  Joseph  Merlo,  on  October  4.  1015. 
She  was  convicted  of  manslaughter  upon  an 
indictment  charging  her  with  murder  In  the 
second  degree;  and  she  appealed  from  the 
judgment  pronounced  by  the  court 

Joseph  Merlo  came  from  Italy  to  this 
country  in  March,  1007,  and  on  June  29th 
following  he  and  the  defendant,  Rosa  Reg- 
hltto, who  is  also  an  Italian,  were  married. 
At  the  time  of  the  marriage  she  was  about 
30  years  of  age.  She  says  that  prior  to  the 
wedding  he  told  her  that  he  was  42  years  of 
age,  but  she  claims  that  she  afterwards  as- 
certained that  he  was  much  older.  He  had 
four  children,  by  a  previous. marriage,  liv- 
ing in  Italy.  Joseph  sent  for  bis  children, 
and  they  came  to  this  country  in  1900,  and 
made  their  home  with  their  father  and  step- 
mother. Sut>sequently  two  of  the  daughters 
married  and  became  established  in  homes  of 
their  own.  Mary  Guiso  and  Letizia  Partl- 
pillo  are  the  married  daughters.  Louisa 
Merlo  is  the  third  daughter,  and  Louie  Merlo 
is  the  son;  these  two  children  continued  to 
live  with  their  father  and  stepmother  until 
the  date  of  the  homicide.  Two  children  were 
bom  to  the  defendant  and  her  husband. 
David  Reghltto  is  the  father  of  Rosa  Mer- 
lo. Pietro  Debenedetti,  who  for  the  sake 
of  brevity  will  be  called  Pete,  was  an  em- 
ploy4  of  the  Merlos. 

The  defendant  and  her  husband  were  trudc 
farmers;  and  they  lived  upon  a  tract  of 
several  acres  of  land,  which  was  owned  by 
the  defendant  and  is  located  near  a  railway 
station  called  Santa  Rosa.  David  Reghltto 
lived  near  Beaverton,  a  town  about  2V^  or 
3  miles  distant  from  Santa  Rosa. 

Joseph  Merlo  took  a  wagonload  of  vege- 
tables to  Portland  and  disposed  of  them  dur- 
ing the  morning  of  October  4,  1015.  The  de- 
fendant went  to  Portland  that  morning  on 
the  train,  and  arrived  there  "a  little  after 
0."  She  says  that  soon  after  her  arrival 
she  met  her  husband,  and  that,  upon  notic- 
ing that  she  looked  pale  and  sick,  "he  sug- 
gested that  they  go  to  Oarbarino's  and  take 


something,  and  you  will  feel  better";  and 
that  they  did  go  to  Garbarlno's  where  she 
took  some  femet  bitters.  David  Reghltto 
also  went  to  Portland  on  the  train  on  the 
morning  of  October  4tb  and  arrived  there 
about  11  a.  m.  At  about  1:20  p.  m.  the  de- 
fendant in  company  with  her  father  boarded 
an  Oregon  electrlo  car  In  Portland,  ani 
reached  Beaverton  about  1:42  p.  m.  They 
then  went  to  David  Reghltto's  home,  where, 
according  to  the  testimony  of  the  defendant 
and  her  father,  she  drank  only  a  part  of  a 
glass  of  wine.  At  4:07  p.  m.  the  defendant 
boarded  a  car  at  Beaverton,  and  arrived  at 
Santa  Rosa  Ave  or  seven  minutes  afterwards. 

Joseph  Merlo  reached  home  about  1  p.  m. 
Three  hunters  came  to  the  Merlo  place  early 
that  morning,  and  they  were  eating  their 
lunch  when  Merlo  arrived  home  with  his 
wagon.  Each  of  these  hunters  testified  that 
Merlo  was  Intoxicated  when  he  returned 
home.  The  defendant  says  that  when  she 
came  from  the  depot  Louisa  said  that  she 
thought  that  her  father  "has  got  some  drink," 
and  that  "when  he  came  home  from  Portland 
he  was  quarreling  mad."  However,  Louisa 
denies  making  this  statement,  and  asserts 
that  her  father  was  not  under  the  influence 
of  liquor.  Pete  likewise  says  that  the  dece- 
dent was  sober  when  he  came  home. 

In  its  case  in  chief,  the  state  called  Let- 
izia PartipiUo,  Mary  Ouiso,  Louisa,  and 
Louie,  the  four  children  of  the  decedent, 
Pete,  and  three  other  witnesses,  who  testi- 
fied about  trequent  quarrels  between  the  de- 
fendant and  her  husband,  and  that  the  quar- 
rels were  always  brought  on  by  the  defend- 
ant. When  asked  what  they  quarreled  about, 
Louie  Merlo  stated:  "Every  time  Roeie 
drank  there  was  quarrels."  A  number  oC 
witnesses  swore  that  on  various  occasions 
they  heard  the  defendant  threaten  to  kill 
the  decedent  Some  of  these  threats  men- 
tioned by  the  witnesses  were  made  in  the 
presence  of  the  decedent,  while  others  were 
not  made  In  his  presence. 

The  defendant  in  her  case  in  chief,  pre- 
sented one  witness,  who  told  about  the  de- 
fendant and  decedent  coming  to  the  witness's 
office  in  Portland,  and  that  during  an  ea- 
suing  quarrel  between  the  defendant  and  her 
husband  the  latter  "got  awful  mad  at  her," 
and  he  picked  up  a  heavy  cuspidor  "and 
wanted  to  hit  her  with  It."  Another  wit- 
ness testified  that  on  Easter  Sunday  in  1915 
he  heard  the  decedent  call  the  defendant  a 
prostitute.  Three  other  witnesses  narrated 
instances  calculated  to  indicate  that  the  de- 
cedent was  Jealous,  and  that  he  was  an  ag- 
gressive participant  in  the  quarrels  with 
his  wife.  Evidence  in  behalf  of  the  defend- 
ant Is  to  the  effect  that  upon  three  occasions 
the  defendant  left  her  husband  and  talked 
about  procuring  a  divorce.  On  one  of  these 
occasions  she  returned  to  him  only  upon  his 
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promise  to  do  better.  The  defendant  said 
ttiat  tlu^ie  days  after  tlieir  marriage  sbe 
and  her  husband  quarreled;  that  he  was 
Jealous, .  cranky,  and  mean ;  that  he  called 
her  "all  kinds  of  dirty  names";  that  be 
threatened  to  kill  her  many  times;  that  be 
attempted  to  kill  her  4  years  before  the 
homidde;  and  that  she  was  afraid  of  him. 
In  addition  to  what  the  defendant  said  about 
the  representation  made  by  her  husband  con- 
cerning his  age,  she  stated  that  before  fbelr 
marriage  be  "told  me  he  leave  lots  of  money 
in  the  old  country  and  property;  and  next 
be  said  when  I  get  married  I  don't  get 
anything." 

Louisa  Merlo  testified  that  when  her 
father  came  into  the  house,  after  returning 
from  Portland  on  October  4th,  she  prepared 
a  meal  for  him,  and  that  after  eating  "he 
went  up  stairs  to  bed."  According  to  the 
testimony  of  the  defendant,  when  sbe  reach- 
ed the  bouse  she  met  and  talked  with  Louisa, 
and  then  went  up  stairs  and  changed  her 
clothee.  Her  husband  was  lying  on  the  bed 
asleep,  but  awakened  while  she  was  chang- 
ing her  clothes.  She  testified  that  he  then 
asked  her  what  time  It  was,  and  that  when 
she  told  him  that  "it  was  about  half  past 
4"  and  that  she  bad  Just  come  home,  he  ac- 
cused her  of  "looking  around  all  day  with 
year  friend  in  Portland,"  applied  an  oppro- 
brious name  to  her,  tried  to  catch  her,  and 
"he  said.  To-day  I  am  going  to  fix  you.'" 
The  defendant  says  that  she  ran  down  stairs 
and  out  through  the  back  door  into  the  yard. 
According  to  the  version  given  by  the  de- 
fendant, both  Louisa  and  Louie  were  in  the 
yard,  and  endeavored  to  aid  their  father  by 
attempting  to  catch  the  defendant,  and  that 
she  picked  up  a  stick  and  kept  off  the  chil- 
dren. The  defendant  says  that  Louisa  soon 
went  "down"  to  the  cabbage  patch  where  Pete 
was  working,  and  Louie  went  either  to  the 
bam  or  to  the  tomato  house.  Louie  claims 
that  he  was  in  the  tomato  house  all  the  time, 
and  did  not  witness  or  participate  in  the 
quarrel.  Louisa  says  that  while  on  her  way 
from  the  tomato  house  to  the  cabbage  patch 
with  some  boxes  for  Pete,  and  when  nt  a 
ptdnt  some  little  distance  from  the  honae, 
sbe  saw  her  father  and  the  defendant  outside 
of  the  bouse  and  heard  the  defendant  say: 
"If  anybody  comes  near  me  I  hit  them  on 
the  head."  Louisa  insists  that  she  went  on 
down  to  the  cabbage  patch,  and  that  she 
neither  participated  in  the  quarrel  nor  even 
■aw  or  beard  any  more  of  it  than  as  al- 
ready stated.  The  defendant  contends  that 
after  Louisa  bad  gone  to  the  cabbage  patch, 
and  after  Louie  bad  gone  to  the  bam  or 
to  the  tomato  bouse  the  decedent  said :  "To- 
day I  want  to  get  rid  of  you  and  your  fa- 
ther and  mother  and  every  Reghitto  that  is 
bom  the  same  place  that  I  am."  The  de- 
ftodant  says  she  then  started  to  run  down 
to  the  cabbage  patch  where  Pete  and  Louisa 
were,  bat  her  husband  soon  caught  her,  and 
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"be  threw  me  on  the  porcb  like  an  old  shoe." 
The  defendant  claims  that  alie  then  fled 
through  the  back  door,  and  after  locking  It 
ran  up  stairs  and  took  refuge  in  her  bed- 
room, and  locked  the  cmly  door  to  that  room. 
The  defendant  contends  that  her  husband 
entered  the  house  through  a  window,  came 
up  stairs,  broke  open  the  tiedroom  door,  and 
that  in  order  to  defend  her  own  life  she  shot 
him.  The  decedent  was  shot  four  times; 
twice  in  one  arm  and  twice  in  the  body.  As 
we  read  the  record,  it  is  admitted  by  all  that 
Louisa  and  Pete  were  In  the  cabbage  patch 
when  the  shots  were  fired.  Louie  insists 
that  he  was  in  the  tomato  house  when  he 
beard  the  shots.  The  defendant  says,  bow- 
ever,  that  be  was  at,  but  outside,  the  house, 
and  was  attempting  to  persuade  his  father 
not  to  break  into  the  bedroom.  Upon  hear- 
ing the  shots  Louisa  and  Pete  ran  to  the 
house,  and  Louie  says  that  he  likewise  ran 
to  the  house;  and  they  all  stated  that  when 
they  reached  the  house  they  found  Joseph 
Merlo  lying  on  the  floor  in  the  bedroom. 

S.  B.  Huston,  of  Portland,  and  Harry  T. 
Bagley,  of  Hlllsboro  (Huston  &  Huston,  of 
Portland,  and  Harry  T.  Bagley,  of  Hlllsboro, 
on  the  briefs),  for  appellant. 

B.  B.  Tongue,  Dist  Atty.,  of  Hlllsboro.  for 
the  State. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  When  presenting  its  case  in  chief 
the  state  called  Luigi  Beggl  as  one  of  its  wit- 
nesses. After  having  explained  that  he  bad 
been  acquainted  with  and  had  worked  for 
Rosa  and  Joseph  Merlo,  and  that  "they  used 
to  quarrel"  he  was  asked,  "Do  you  know 
what  they  quarreled  about?"  and  his  an- 
swer was,  "No."  The  witness  was  next  ask- 
ed, "Who  seemed  to  start  the  quarrel?"  and 
he  answered  thus,  "Well,  I  don't  know;  they 
started  it  together;  I  don't  know."  Subse- 
quent questions  asked  by  the  district  attor- 
ney and  answers  given  by  the  witness  were 
as  follows: 

"Q.  Do  I  understand  you  to  say  that  you 
don't  know  which  one  generally  started  the 
quarrel  when  they  quarreled?    A.  No. 

"Q.  Too  remember  of  being  in  the  grand 
Jury  room  don't  you?    A.  Tea,  sir. 

"Q.  When  tliia  cose  was  being  investigated? 
You  remember  that  time?    A.  Yes,  sir. 

"Q.  And  the  grand  jury  and  myself  being 
present;  didn't  you  at  that  time  and  place,  in 
the  first  part  of  November,  I  think  it  was,  make 
this  statement—    A.  Yes;    I  know  it— 

"Q.  'All  the  time  they  bad  trouble,  Rosie  all 
the  time  start  it ;  she  start  it  first ;  sometimes 
Joe  run  nway  outside  sometimes ;  she  drink  too 
much.'  Didn't  you  say  at  that  time  and  place— 
A.  I  think  so. 

"Q.  iTou  think  you  said  that?    A.  Yes,  sir. 

"Q.  Was  it  true?    A.  I  guess  so— 

"Q.  Was  it  or  not  true?  A.  Well,  that  is 
true." 

[1]  The  defendant  objected  to  the  ques- 
tions last  above  quoted  "as  being  apparently 
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and  plainly  an  attempt  to  Impeach  their  own 
witness."  Our  statute,  section  861,  It  O.  L., 
does  not  permit  the  party  producing  a  wit- 
ness to  Impeach  his  credit  by  evidence  of  bad 
character,  but  the  party  producing  a  witness 
may  show  that  such  witness  "has  made  at 
other  times  statements  inconsistent  with  his 
present  testimony."  That  part  of  section  861 
which  prohibits  a  party  from  impeaching  his 
own  witness  by  evidence  of  bad  character  Is 
simply  declaratory  of  a  common-law  rule; 
and  this,  like  most  rules.  Is  based  upon  a 
reason.  In  theory,  the  ultimate  object  of 
every  lawsuit  is  to  ascertain  the  trutli.  Every 
person  participating  In  the  trial  of  a  lawsuit 
is  supposed  to  assist  in  ascertaining  the  truth 
so  that  Justice  can  be  administered.  The 
party  producing  a  witness  is  presumed  to 
know  the  character  of  that  witness;  and 
since  a  party,  like  all  others  concerned  in  the 
trial,  is  at  least  supposed  to  aid  In  discover- 
ing the  truth,  he  is  deemed  to  represent  to 
the  court  that  such  witness  Is  worthy  of  cred- 
it, or  at  least  is  not  so  infamous  as  to  be 
wholly  unworthy  of  it  It  would  be  a  perver- 
sion of  the  Judicial  function  if  an  unscrupu- 
lous litigant  could  prodace  a  witness  whom 
he  knows  to  be  unworthy  of  belief,  and  then 
gamble  upon  the  kind  of  testimony  to  be 
given  by  the  witness,  with  the  accompanying 
right  to  accept  any  benefit  that  might  come 
from  favorable  testimony  taiten  from  a  foul 
and  polluted  source,  or  to  reject  and  to  de- 
stroy the  testimony.  If  unfavorable,  by  show- 
ing that  the  witness  is  unworthy  of  belief. 
A  party  who  produces  a  witness  of  bad  char- 
acter cannot  show  the  bad  character  of  that 
witness,  and  thus  relieve  himself  from  the  in- 
jurious efTects  of  any  unfavoralde  testimony 
given  by  such  witness.  The  element  of  sur- 
prise is  not  supposed  to  be  present,  and  hence 
a  party  must  accept  the  consequences  which 
be  himself  has  brought  upon  himself  by  pro- 
ducing a  witness  of  bad  character. 

Prof.  WIgmore  says  that  the  "conception 
that  a  porty  calling  a  witness  must  not  even 
discredit  him  was  not  enforced  as  a  rule  of 
law  until  a  comparatively  late  period."  2 
WIgmore  on  Evidence,  |  896.  This  author 
gives  an  interesting  account  of  the  origin  and 
growth  of  the  rule,  and  says  that  the  enforce- 
ment of  it  in  the  trial  of  Warren  Hastings,  in 
1788.  "seems  to  have  been  the  immediate 
cause  of  its  general  currency."  The  rigor  of 
the  rule,  when  applied  to  prior  self-contradlo 
tlons  has  been  slowly  biit  surely  relaxed  dur- 
ing the  last  century,  not  only  oy  force  of  stat- 
utes but  also  by  the  influence  of  Judicial  de- 
cisions. Prof.  WIgmore's  treatise  on  Evidence 
contains  an  exhaustive  narrative  of  the  ori- 
gin, growth,  and  establishment  of  the  rule  and 
the  processes  which  in  most  Jurisdictions 
have  brought  about  a  relaxation  of  the  doc- 
trine when  applied  to  prior  self-contradic- 
tions. Section  806  et  seq. ;  section  1017  et 
seq.    This  process  of  relaxation  has  natural- 


ly resulted  In  a  multitude  of  Judicial  deci- 
sions. A  comparatively  tew  of  these  deci- 
sions have  attempted  to  stem  the  current  of 
Judicial  opinion  by  refusing  to  relax  at  all. 
Some  have  relaxed  only  slightly ;  while  still 
others  have  relaxed  much.  Whether  relax- 
ing  much  or  little,  the  courts  have  not  al- 
ways  assigned  the  same  reasons  for  their  con- 
clusions. These  multitudinous  decisions, 
appearing  as  they  ofttimes  do  In  varying  and 
even  contradictory  forms,  and  based  as  they 
frequently  are  on  diiferent  reasons,  must  al- 
ways be  read  in  the  light  of  the  genesis  and 
subsequent  development  of  the  rule  now  un- 
der discussion. 

Judicial  decisions  dealing  with  prior  self- 
contradictions  may  be  divided  into  three  gen- 
eral classes :  (1)  Those  which  prohibit  the 
use  of  prior  self-contradictions  for  any  pur- 
pose; (2)  those  which  permit  a  party  to  di- 
rect the  attention  of  his  own  witness  to  a 
prior  self-contradiction,  but  at  the  same  time 
refuse  to  permit  proof  of  such  prior  incon- 
sistent statement  even  though  the  witness 
denies  having  made  the  statement;  and  (3) 
those  which  permit  a  party  to  direct  the  at- 
tention of  his  own  witness  to  a  prior  incon- 
sistent statement,  and  also  allow  proof  of 
such  prior  statement  if  the  witness  denies 
having  made .  the  statement  The  reported 
precedents  belonging  to  the  second  class  as- 
sign different  reasons  for  their  conclusion. 
Some  In  general  terms  declare  that  a  ques- 
tion containing  reterence  to  a  prior  self-con- 
tradiction is  competent  to  show  surprise; 
and  others  in  equally  general  terms  say  that 
the  question  is  proper  for  the  purpose  of  re- 
freshing the  recollection  of  the  witness.  The 
cases  properly  assignable  to  the  third  class 
usually  proceed  upon  the  theory  that  It  is 
competent  to  prove  a  prior  self-contradictory 
statement  for  the  purpose  of  neutralizing  the 
prejudicial  testimony  of  a  party's  own  wit- 
ness in  the  event  the  witness  fails  to  remem- 
ber or  denies  having  made  the  prior  state- 
ment Cases  found  in  the  second  class  per- 
mit a  party  to  take  but  a  single  step ;  for  he 
can  do  no  more  than  ask  the  question,  and 
whether  the  witness  admits  or  denies  having 
made  the  prior  statement,  the  answer  con- 
cludes the  party.  If  the  cases  in  this  class 
are  resolved  to  their  final  analysis,  it  will  be 
found  that  they  exclude  rather  than  Include 
the  element  of  impeachment  as  the  primary 
basic  idea;  for  the  avowed  purpose  of  the 
doctrine  of  these  cases  is  to  show  surprise  or 
to  refresh  the  recollection  of  the  witness. 
Cases  belonging  to  the  third  class  permit  a 
party  to  take  two  steps  if  necessary:  (1)  to 
ask  the  question ;  and  (2)  to  prove  the  utter- 
ance of  the  prior  Inconsistent  statement  It 
the  witness  denies  having  made  it  In  some 
Jurisdictions  the  right  to  Impeach  a  party's 
own  witness  is  made  absolute,  either  by  Judi- 
cial decision  or  by  statute;  while  in  others, 
by  force  of  Judicial  decIaratloQ  or  leglslatlTe 
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Oct,  the  rigbt  Is  made  dependent  npon  the 
diaeretion  of  the  trial  Judge. 

A  statute  In  this  Jurisdiction  confers  the 
right  and  fixes  the  ctmditlons  under  which  a 
IMrty  may  Impeach  his  own  witness  by  prior 
Inconsistent  statements.  Section  861,  lu  O. 
U,  reads  as  follows: 

"The  party  producing  a  witness  Is  not  al> 
kwed  to  impeach  his  credit  by  evidence  of  bad 
diaracter,  but  he  may  contradict  bim  by  other 
evidence,  and  may  also  show  that  be  has  made 
It  other  times  statements  Inconsistent  with  bis 
present  testimony,  as  provided  in  section  8MJ' 

[2]  Although  the  language  of  section  861, 
L.  O.  L.,  Is  broad  and  comprehensive,  never- 
theless a  party  cannot  assert  the  right  to  dis- 
credit his  own  witness  by  the  use  of  prior  In- 
consistent Btateraents,  unless  such  witness 
gives  testimony  which  relates  to  a  material 
matter  and  Is  prejudicial  to  the  party  calling 
him.  If  the  witness  merely  falls  to  testify 
as  he  was  expected  to  do,  or  falls  to  testify 
as  strongly  as  was  expected,  or  gives  testi- 
mony which  is  favorable  to  neither  party, 
and  does  not  give  testimony  prejudicial  to 
the  party  calling  hlra,  then  the  party  produc- 
ing the  witness  cannot  impeach  him  by  show- 
ing inconsistent  statements.  This  is  the  rule 
which  prevails  in  this  as  well  as  In  all  Juris- 
dictions coming  within  the  third  class.  State 
V.  Steeves,  29  Or.  85,  104,  43  Pac.  947;  State 
v.  Bartmess,  SH  Or.  110,  113.  54  Pac.  167; 
State  v.  Tee  Gueng,  57  Or.  509,  112  Pac.  424 ; 
State  V.  Jennings,  48  Or.  483,  488,  87  Pac.  624, 
89  Pac.  421 ;  Woodbum  v.  Aplin,  64  Or.  610, 
622,  131  Pac.  516;  Reimers  v.  Brennnn,  84 
Or.  53,  57,  164  Pac.  552;  Wlgan  v.  La  Pollett, 
84  Or.  488,  496,  165  1-ac.  579;  People  v.  God- 
win, 123  Cal.  374,  55  Pac.  1059;  Sturgls  v. 
State,  2  Okl.  Or.  862, 102  Pac.  57 ;  Culpepper 
V.  State,  4  Okl.  Cr.  103,  111  Pac.  679.  31  L.  R. 
A.  (N.  S.)  1166,  140  Am.  St.  Rep.  668;  An- 
drews V.  State,  64  Tex.  Cr.  R.  2,  141  S.  W. 
220,  42  L.  R,  A.  (N.  S.)  747. 

[3]  Stated  broadly,  since  a  party  Is  sup- 
posed to  know  the  character  of  his  own  wit- 
ness, and,  having  such  knowledge,  should  not 
be  surprised  at  any  testimony  given  by  a  wit- 
ness of  bad  character,  a  party  Is  not  permit- 
ted to  show  the  bad  character  of  his  own  wit- 
ness, and  must  accept  the  consequences  of  his 
own  fault  In  calling  such  a  witness;  but 
where  a  presumably  truthful  person  makes 
a  statement  and  afterwards  as  a  witness 
makes  an  inconsistent  statement,  to  the  sur- 
prise and  prejudice  of  the  party  calling  him, 
then  the  party  calling  the  witness  Is  not  In 
fault,  and  should  be  permitted  to  repair  the 
damage. 

[4]  Applying  the  established  role  to  the 
record  presented  here.  It  cannot  be  said  that 
the  testimony  of  Lulgl  Beggi  was  affirmative- 
ly prejudicial  to  the  state.  He  did  not  testi- 
fy as  strongly  as  was  expected  by  the  district 
attorney,  but  he  gave  no  testimony  against 


MERLO  187 

th^  state;  and  hence  the  state  could  hot  have 
properly  called  any  of  the  gr&riA  Jurors  to 
testify  about  what  was  said  by  Lulgl  BeggI 
In  the  grand  Jury  room.  If  Beggl  had  stated 
that  the  decedent  always  or  even  sometimes 
started  the  quarrels,  the  situation  wouiu  have 
been  different.  The  essential  facts  in  State 
T.  McDanlel,  39  Or.  161,  181,  65  Pac.  520, 
bear  some  resemblance  to  the  record  of  Lulgl 
Beggi's  testimony;  but.  notwithstanding  the 
similarity  in  the  controlling  facts  and  ruling 
made  In  State  y.  AlcUaniel,  our  conclusion  Is 
that  the  testimony  given  by  Beggl  was  not 
such  as  would  have  authorized  the  state  to 
Impeach  him  by  evidence  of  prior  Inconsistent 
statements. 

[S]  However,  no  witness  was  called  for  the 
purpose  of  Impeaching  Lulgl  Beggl.  The  dis- 
trict attorney  did  not  tell  the  court  that  the 
questions  were  being  asked  for  the  purpose 
of  laying  the  ground  for  Impeachment.  In- 
deed, counsel  for  the  state  made  no  state- 
ment whatever  concerning  the  purpose  of  the 
questions;  and  the  court  said  nothing,  ex.' 
cept  to  overrule  the  objections.  It  Is  true 
that  the  defendant  objected,  claiming  that 
the  plaintiff  was  attempting  to  Impeach  Its 
witness,  and  yet  the  objection  made  by  the 
defendant  did  not  necessarily  alone  and  of 
Itself  fix  and  limit  the  purpose  of  the  testi-. 
mony.  The  defendant  does  not  contend  that 
It  was  Incompetent  for  Lulgl  Beggl  to  testify : 
"all  the  time  they  had  trouble,  Rosle  all  the 
time  start  It,  she  start  it  first;  sometimes 
Joe  run  away  outside;  sometimes  she  drink 
too  much" —  and  yet  in  the  final  analysis  the 
witness  did  that  and  nothing  more.  It  is 
true  that  the  testimony  was  not  given  until 
the  attention  of  the  witness  was  first  called  to 
a  statement  made  by  him  In  the  presence  of 
the  grand  Jury ;  but  It  Is  also  true  that  when 
his  recollection  was  refreshed,  he  remembered 
that  he  had  made  the  statement,  and  he  then 
affirmed  that  the  statement  was  true.  If  it 
be  conceded  that  the  ultimate  answer  was 
competent,  then  the  defendant  can  have  no 
Just  ground  for  complaint  unless  It  can  be 
said  that  the  method  pursued  was  objection- 
able. The  testimony  finally  given  was  highly 
important  to  the  state.  A  mere  rending  of 
the  questions  and  answers  already  quoted  at 
once  suggests  that  the  witness  may  have  been 
an  unwilling  witness;  and  it  may  be  that  In 
addition  to  the  suggestion  carried  by  the  pa- 
per record  the  appearance  and  conduct  of  the 
witness  made  It  plain  to  the  trial  court  that 
Lulgl  Beggl  was  a  reluctant  witness.  More- 
over, this  same  witness  afterwards  testified 
that  on  the  night  of  the  shooting  David  Beg- 
hltto  told  him  that  he  would  have  to  give 
certain  testimony,  and  "If  you  don't,  I  fix 
yon."  Here  then  was  a  witness  whom  the 
court  apparently  treated  as  an  unwilling 
witness,  and  there  is  much  In  the  record 
which  would  seem  to  Justify  what  appears  to 
have  been  the  opinion  of  the  court    If  Lulgl 
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Ueggl  Is  Tlewed  as  a  reluctant  witness,  tlie 
next  question  for  decision  is  whether  the  sut>- 
stantial  rights  of  the  defendant  were  affected. 
Section  1626,  L.  O.  Lk,  provides  tliat: 

"After  bearing  the  app'eal  the  court  must  ^ve 
judgment,  without  regard  to  the  decision  of 
qnestions  which  were  in  the  discretion  of  the 
court  below,  or  to  teduical  errors,  defects,  or 
ezceptiona  which  do  not  affect  the  sulwtantial 
fights  of  the  parties." 

Our  Code  expressly  provides  tliat  "under 
special  circumstances,  mailing  it  appear  that 
the  interests  of  justice  require  it,"  the  court 
may,  in  the  exercise  of  a  sound  discretion, 
permit  leading  questions  to  be  asked  on  di- 
rect examination.  Section  858,  L.  O.  L.; 
State  y.  Ogden,  39  Or.  195,  202,  66  Pac.  449. 

If  It  be  assumed  that  Lulgi  Beggi  was  an 
unwilling  witness,  and  If  the  questions  were 
asked  for  the  purpose  of  refreshing  the  recol- 
lection of  this  unwilling  witness,  then  the 
ruling  of  the  trial  court  finds  support  in  our 
own  precedents  as  well  as  in  parallel  cases 
reported  in  other  Jurisdictions.  Langford  v. 
Jones,  18  Or.  307,  326,  22  Pac.  1064 ;  State  v. 
Bartmess,  33  Or.  110,  64  Pac.  167 ;  State  v. 
McDaniel,  39  Or.  161,  181,  65  Pac.  620;  Peo- 
ple V.  Sherman,  133  N.  Y.  849,  356,  81  N.  E. 
.107;  Arnold  v.  State,  6  Wyo.  439,  447,  40 
Pac.  967;  Territory  v.  Livingston,  13  N.  M. 
318,  84  Pac.  1021 ;  People  v.  Kelly,  113  N.  Y. 
647,  661,  21  N.  B.  122;  Cady  Lumber  C!o.  v. 
Wilson  Steam  Boiler  Co.,  80  Neb.  607,  610, 
114  N.  W.  774;  Smith  v.  State,  46  Tex.  Cr.  R. 
267,  81  S.  W.  936, 108  Am.  St  Rep.  991,  1001. 
See,  also,  Stnrgis  r.  State,  2  Okl.  Gr.  App. 
362, 102  Pac.  57,  71 ;  Stanley  ▼.  Stanley,  112 
Ind.  143,  145,  13  N.  E.  261;  Thompson  ▼. 
State,  99  Ala.  173, 175.  13  South.  753;  People 
V.  O'Neill,  107  Mich.  556,  660,  65  N.  W.  540; 
Battlshlll  V.  Humphreys,  64  Mich.  514,  518, 
88  N.  W.  681;  State  v.  Cummins,  76  Iowa, 
133,  135,  40  N.  W.  124 ;  People  v.  Lukoszus, 
242  III.  101,  89  N.  E.  749;  Bullard  v.  Pear- 
sail,  53  N.  Y.  230.  In  view  of  the  apparent 
reluctance  of  Lulgi  Be^i  to  testify,  and  in 
view  of  the  answer  finally  given  by  the  wit- 
ness and  the  special  circumstances  surround- 
ing the  examination  of  the  witness  the  de- 
fendant is  not  entitled  to  a  reversal  of  the 
Judgment  on  account  of  the  questions  asked 
Lulgi  Beggi. 

[6]  However,  since  a  party  cannot  use  the 
prior  inconsistent  statement  of  his  own  wit- 
ness as  substantive  testimony,  the  court 
should  always  be  careful  to  protect  the  rights 
of  the  opposing  party,  and,  whenever  permit- 
ting a  party  to  refresh  the  recollection  o?  his 
own  witness  by  directing  attention  to  a  prior 
Inconsistent  statement,  the  court  should  in- 
form the  Jurors  of  the  limited  use  to  be  made 
of  the  prior  statement,  and  should  advise 
them  that  the  prior  statement  cannot  be  con- 
sidered as  substantive  testimony. 

[7]  The  defendant  called  a  number  of  wit- 


nesses, who  testified  tliat  tb^  bad  never  seen 
the  defendant  intoxicated  or  under  the  influ- 
ence of  liquor.  Frank  Stroud  was  one  of 
such  witnesses.  On  his  direct  examination 
he  stated  that  he  had  resided  in  Beavertcm 
alwut  8  years;  that  he  had  been  acquainted 
with  the  defendant  7  or  8  years,  and  had  seen 
her  frequently  during  that  time;  that  he 
bad  seen  her  "a  great  many  times  In  Beaver- 
ton  and  out  of  Beaverton  a  few  times";  that 
he  had  been  "out  to  her  place"  a  number  of 
times,  and  that  he  had  never  seen  her  in- 
tpxlcated  or  under  the  Influence  of  liquor. 
On  cross-examination  the  witness  was  asked 
the  following  question:  "In  fact  she  had  a 
reputation  down  there  of  getting  drunk, 
didn't  sher  The  defendant  objected  to  the 
question  on  the  ground  that  it  was  not  proper 
cross-examination  and  was  hearsay.  The 
court  overruled  the  objection,  and  thereupon 
the  district  attorney  repeated  the  question 
as  follows:  "She  has  got  a  reputation  down 
there  for  getting  drunk,  hasn't  she?"  and  the 
witness  answered  thus:  "I  could  not  answer 
that  question  'Yes.'  I  don't  think  so."  Again 
the  witness  was  asked  on  cross-examination, 
"Isn't  it  a  matter  of  general  neighborhood 
talk  down  there  that  Rosle  gets  drunk?"  The 
defendant  again  objected,  and  upon  the  ob- 
jection being  overruled  the  witness  answered 
thus :  "I  can't  answer  that  question.  I  don't 
think  so."  Assuming  without  deciding  that 
the  questions  were  objectionable,  nevertheless 
it  is  plain  that  the  answers  given  by  the 
witness  in  no  wise  prejudiced  the  defendant. 
It  is  true  that  subsequently  the  witness  tes- 
tified that  he  had  heard  that  the  defendant 
drank,  and  that  he  had  heard  "Uiat  she  gets 
drunk,"  but  there  was  no  objection  made  to 
the  questions  calling  for  those  answera 

[8]  David  Reghltto  was  called  as  a  witness 
for  the  defendant,  and,  on  direct  examination, 
testified  that  he  had  "been  over  to  Bosle's 
liome  quite  often,"  and.  indeed,  as  oftm  as 
once  or  twice  a  week  during  the  spring  and 
summer  time;  that  Joe  "was  afraid  of  no- 
body" ;  that  he  had  been  at  the  home  of  the 
Mcrlos  at  "different  times,"  when  "Rosie  and 
her  husband  were  quarreling" ;  that  be  had 
heard  Joe  call  Rosie  such  names  as  "cow," 
"prostitute,"  and  "pig";  that  on  one  occa* 
slon  the  defendant  left  her  husband,  "and 
was  going  to  get  the  sheriff  to  get  her  chil- 
dren," and  that  "Joe  came  to  Beaverton  to 
get  Rosie  to  come  back,"  and  that  Joe  oune 
to  see  the  witness;  that  the  witness  told 
Joe  that  be  did  not  feel  like  attempting  to 
persuade  Rosle  to  return,  because  he  had  per- 
suaded her  on  two  previous  occasions  not  to 
secure  a  divorce ;  that  Joe  said,  "If  she  come 
back  on  the  place  and  everything  was  all  right 
and  they  make  money  and  he  would  treat  her 
nice  and  respect  her,"  and  that  Joe  "begged 
and  was  nice  and  sweet  as  he  can  be,  and 
talked  to  my  daughter  to  come  back."  On 
cross-examination  this  witness  stated   that 
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Joe  "was  a  man  that  was  very  Jealous." 
When  asked  on  furtber  cross-examination  to 
tell  what  the  trouble  was  between  Joe  and 
Bosie  the  witness  explained:  "Tbey  don't 
get  along  good.  All  the  time  he  scolded  bad." 
Da'^ld  Reghltto  also  stated  on  cioss-examl- 
naUon  that  Joe  and  Rosle  did  not  get  along 
becanse  "he  was  a  rough  man,  and  a  bad 
man;  and  no  education;  an  Italian;  a  low- 
class  Italian."  The  witness  was  then  asked 
by  the  district  attorney  the  followlDK  ques- 
tions: 

"Didn't  the  whole  row  start  over  the  fact  he 
told  Bosie  before  he  was  married  that  be  bad  a 
lot  of  money?"  "Didn't  he  tell  Rosie  before 
be  wag  married  that  he  had  a  lot  of  money?" 
"And  when  Rosie  found  out  that  he  didn't  have 
auj  money  after  they  were  married  they  had 
trouble  from  that  time  on,  didn't  they?" 

In  sabetance,  "No"  was  the  answer  to  each 
of  the  Quoted  questions.  Continuing  with  the 
crosaexamination,  the  district  attorney  aftei> 
wards  asked  the  following  questions  and  the 
witness  gave  the  following  answers: 

"Q.  Didn't  you  .at  that  time  tell  Mr.  Hol- 
iheimer  that  you  had  never  seen  Rosie  and  Joe 
quarrel?  A.  No;  I  didn't  speak  to  him;  1 
just  go  around  quick  to  find  Rosie. 

"Q.  And  at  dtat  time  and  place  didn't  you 
■ay  to  Mr.  Holsheimer  Qtut  Joe  had  come  from 
the  old  country  and  he  boasted  of  being  a  rich 
man?    A.  No. 

"Q.  And  he  didn't  have  anything  and  that 
was  the  cause  of  most  of  the  troubles  or  qaar- 
relB? 

"Q.  Did  you  tell  Mr.  Holsheimer  that  or 
words  to  that  effect?  A.  I  never  told  Mr.  Eol- 
theimer. 

"Q.  Didn't  you  tell  Holsheimer  that  at  that 
time?    A.  No,  sir.    Yon  know  yourself  that*-" 

Subsequently  George  H.  Holsheimer  was 
called  as  a  witness  for  the  state  in  rebuttal, 
and  he  stated  that  at  the  time  and  place  men- 
tioned in  the  questions  submitted  to  David 
Re^tto  the  latter  stated  to  the  witness 
"that  Joe  and  Rosie  could  not  get  along,  but 
they  quarreled  all  the  time,  but  that  he  never 
saw  them  quarrel,"  and  "that  Joe  came  from 
the  old  country  and  boasted  of  being  a  rich 
man,  but  he  didn't  have  anything,  and  that 
was  the  cause  of  most  of  the  quarrels." 

The  defendant  contends  that  she  made  no 
attempt  to  show,  by  the  witness  David  Re- 
ghltto, the  cause  of  the  quarrels,  and  that 
therefore  it  was  not  proper  cross-examination 
for  the.  state  to  inquire  into  the  cause  of  the 
quarrels.  The  defendant  admitted  that  she 
killed  her  husband,  and  hence  as  stated  by 
the  def aidant  In  her  printed  brief : 

"The  great  issue  in  the  case  of  course  is  as 
to  whether  or  not  the  killing  of  the  deceased 
by  the  defendant  was  justifiable." 

No  person  now  living  besides  the  defendant 
herself  was  present  at  the  shooting.  No  per- 
son except-  Louisa  and  possibly  Louie  saw 


.  MERLO  159 

P.) 

Rosa  or  Joe,  prior  to  the  shooting,  at  any 
time  after  the  defendant  arrived  at  the  house 
that  evening.  It  is  true  that  the  defendant 
says  that  Louie  w'as  at  the  house,  but  he  de- 
nies It;  and  consequently  the  prosecution  was 
obliged  to  rely  upon  circumstances  to  support 
Its  contention.  The  state  had  introduced  evi- 
dence of  threats  made  by  Rosa.  Both  the 
plaintiff  and  the  defendant  Introduced  wit- 
nesses who  testified  about  many  quarrels. 
The  defendant  had  already  appeared  as  a 
witness  in  her  own  behalf,  and  testified  about 
the  representation  made  by  Joe  concerning 
his  age,  and  that  he  had  told  her  prior  to  the 
marriage  that  "he  had  lots  of  money,"  but 
that  she  found  out  that  he  did  not  have  any 
money.  It  is  admitted  that  the  defendant 
and  her  husband  quarreled  frequently;  and 
consequently  the  fact  that  Joe  or  the  fact 
that  Rosa,  as  the  case  may  be,  usually 
brought  about  the  quarrels  would  be  a  very 
persuasive  circumstance  In  determining 
whether  the  killing  was  criminal  as  argued 
by  the  prosecution,  or  Justifiable  as  contend- 
ed by  the  accused.  Before  calling  David  Re- 
ghltto, the  defendant  had  told  her  own  story, 
and  she  as  well  as  other  witnesses  had  given 
testimony  from  which  It  could  be  argued  that 
the  decedent  was  either  alone  responsible  for 
the  quarrels,  or  at  least  was  an  aggressive 
participant  In  the  quarrels.  Indeed,  the  tes- 
timony given  by  David  Reghltto  on  direct  ex- 
amination, if  believed  by  the  jury,  furnished 
a  substantial  foundation  for  a  finding  that 
Joe  and  not  Rosa  was  responsible  for  the 
quarrels;  and,  while  the  defendant  did  not 
in  terms  ask  the  witness  to  state  the  cause 
of  the  quarrels,  the  questions  submitted  to 
him  and  the  answers  given  by  him  did  In 
effect  say  to  the  jury  that  the  quarrels  were 
caused  by  Joe  lUtreatlng  Rosa;  and  there- 
fore the  district  attorney  was  well  within  the 
limits  of  section  860,  L.  O.  Ll,  when  he  asked 
the  witness  whether  the  quarrels  began  when 
Rosa  learned  that  Joe  did  not  have  "lots  of 
money."  The  matter  Inquired  about  on  cross- 
examination  was  obviously  connected  with 
matter  stated  by  the  witness  in  his  direct  ex- 
amination, and  the  cross-examination  was  de- 
signed to  explain  and  qualify  the  direct  ex- 
amination. Speer  v.  Smith,  83  Or.  671,  675^ 
163  Pac.  979. 

[I]  The  defendant  Insists  that  the  cross- 
examination  of  David  Reghltto'  concerning 
his  alleged  statements  to  Holsheimer  and  the 
testimony  of  Holsheimer  as  to  those  state- 
ments was  prejudicial  error,  because  it  was 
an  attempt  to  impeach  a  witness  by  showing 
contradictory  statements  concerning  matters 
which  were  immaterial  and  irrelevant  to  the 
Issues  in  the  case.  The  general  rule  is  that 
when  a  cross-examination  elicits  from  a  wit- 
ness matter  that  Is  immaterial  or  wholly  ir- 
relevant- to  the  Issue  the  party  conducting 
the  cross-examination  is  concluded  as  to  such 
matter,  and  cannot  impeadi  the  credibility 
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of  the  witness  by  showing  that  he  has  at  oth- 
er times  made  contradictory  statements 
toucIUng  the  same  matter.  Josephi  t.  Fur- 
nish, 27  Or.  260,  264,  41  Pac.  424.  As  already 
pointed  ont,  the  cross-examination  of  David 
Reghltto  was  proper  because  connected  with 
matter  stated  by  him  in  his  direct  examina- 
tion ;  and  it  is  manifest  that  the  matter  in- 
quired about  on  the  cross-examination  was 
material  and  relevant  to  the  issue. 

Among  the  witnesses  called  by  the  state 
after  the  defendant  had  completed  her  case 
in  chief  was  Mike  Partipillo,  a  son-in-law  of 
the  decedent,  who  testified  about  going  to  the 
Good  Samaritan  Hospital  in  May,  1015,  to 
visit  Annunziatta  Merlo.  a  sister  of  the  de- 
fendant, and  there,  in  the  presence  of  Letizia 
Partipillo  and  Annunziatta  Merlo,  bearing 
the  defendant  say:  "Some  day  I  am  going 
to  blow  Joe's  brains  out."  Letisla  Partipillo, 
a  daughter  of  the  decedent,  was  a  witness  for 
the  prosecution  in  its  case  in  chief,  and  had 
testified  about  the  threat  referred  to  by  her 
husband,  Mike  Partipillo.  Annunziatta  Mer- 
lo was  also  a  witness  for  the  state  in  its  case 
in  chief,  and  she  had  testified  that  the  de- 
fendant said  that  "she  would  blow  some- 
body's brains  out"  When  the  plaintiff  called 
Mike  Partipillo  and  requested  him  to  tell 
about  what  occurred  in  the  hospital  the  de- 
fendant objected  because  the  testimony  was 
not  proper  rebuttal.  The  district  attorney 
thereupon  stated  to  the  court: 

"The  court  has  the  right,  rebuttal  or  no  re- 
buttal, in  the  interest  of  jnstice,  to  allow  the 
introduction  of  testimony  that  might  throw  any 
light  on  the  case.  We  intended  to  put  this  wit- 
ness on  in  the  direct  case,  but  he  didn't  get  out 
on  the  train,  and  we  rested  our  case  without 
him" 

— and.  In  the  light  of  that  statement,  the 
court  ruled  that  the  witness  could  testify. 
6trlct1y  speaking,  the  testimony  was  not  prop- 
er rebuttal,  but  was  a  part  of  the  state's  case 
in  chief.  It  is  not  daimed  that  Mike  Parti- 
pillo had  not  been  subpoenaed.  His  evidence 
was  cumulative  only.  The  defendant  could 
not  have  been  surprised  at  the  testimony  giv- 
en by  Mike  Partipillo  because  both  Letizia 
Partipillo  and  Annunziatta  Merlo  had  previ- 
ously testified  that  he  was  at  the  hospital 
when  the  alleged  threat  was  made.  It  is  ap- 
parent that  the  plaintifT  did  not  offer  the  evi- 
dence as  rebuttal,  but  upon  the  contrary,  rec- 
ognizing that  it  was  not  proper  rebuttal,  the 
district  attorney  in  effect  requested  the  court 
to  reopen  the  case  so  that  this  evidence  could 
be  Introduced  as  a  part  of  the  state's  case  in 
chief.  We  think  that  we  may  fairly  assume 
that  the  court  treated  the  explanation  of  the 
district  attorney  as  a  request  to  reopen  the 
case.  Viewing  the  ruling  of  the  court  as  a 
permission  to  reopen  the  state's  case  in  chief, 
It  was  in  harmony  with  rather  than  In  vio- 
lation of  the  doctrine  announced  in  State  r. 
Mlnnlck,  64  Or.  86,  95, 102  Pac.  605. 


[10]  Mrs.  Martha  Hansen  testified  In  rebut- 
tal for  the  state  that  she  was  a  passenger  on 
the  car  which  carried  the  defendant  from 
Beaverton  to  Santa  Rosa,  and  that  in  her 
opinion  the  defendant  was  intoxicated  when 
she  alighted  from  the  car  at  Santa  Rosa.  In 
its  case  in  chief  the  state  offered  no  evidence, 
indicating  that  the  defendant  was  intoxicat- 
ed on  October  4th;  nor  did  the  plaintiff  offer 
any  evidence  that  the  defendant  had  on  that 
day  drunk  any  intoxicants  except  the  testi- 
mony of  J.  E.  Reeves,  the  sheriff  who  told 
about  the  defendant  telling  him  that  "she  had 
a  couple  of  drinks  of  fernet  bitters"  in  Gar- 
barino's  saloon  with  her  husband,  and  the 
testimony  of  Palmlro  Reghltto,  who  stated 
that  the  defendant,  when  at  her  mother's 
house' in  Beaverton  on  the  afternoon  of  Oc- 
tober 4th,  said,  "For  once  she  drank  with  her 
husband  in  Portland,"  and  also  that  Rosa 
said  "she  drank  twice  with  her  father."  The 
defendant  called  six  vritnesses  who  had  seen 
her  at  different  times  while  she  was  in  Port- 
land on  October  4tb,  and  each  of  these  wit- 
nesses stated  that  the  defendant  was  not  un- 
der the  Influence  of  intoxicating  liquor.  O. 
li.  Thompson,  another  witness  for  the  defend- 
ant, testified  that  she  was  sober  when  she 
alighted  from  the  car  at  Beaverton  at  1:42  p. 
m.,  and  that  she  was  not  intoxicated  when 
she  departed  at  4:07  p.  m.  Doy  Gray,  a 
witness  for  the  defendant,  talked  with  her 
"a  couple  of  minutes"  while  waiting  at  the 
Beaverton  depot  for  the  4 :07  p.  m.  car,  and 
he  saw  no  signs  of  intoxication.  William  E2. 
Beydler,  another  witness  for  the  defendant, 
saw  the  defendant  within  a  few  minutes  aft- 
er the  shooting,  which  had  occurred  at  about 
5  o'clock  p.  m.,  and  he  saw  no  evidence  of  in- 
toxication. The  testimony  of  Mrs.  Martha 
Hansen  was  probably  more  appropriately  a 
part  of  the  state's  case  in  chief;  and  yet  It 
must  be  apparent  that  the  defendant  was  not 
prejudiced  in  the  slightest  degree  by  reason 
of  the  reception  of  the  evidence  in  rebuttal 
Instead  of  In  chief. 

[11]  After  most  of  the  evidence  for  both 
the  state  and  the  defendant  bad  been  Intro- 
duced, the  district  attorney  recalled  Ltiigl 
Beggl  In  rebuttal,  and  the  following  questions 
were  asked  by  the  state  and  the  foUowinf 
answers  given  by  the  witness: 

"Q.  Ask  him  if  his  nnde— ask  him  if  Davie 
is  hi*  uncle.    A.  No. 

"Q.  Ask  him  if  he  knows  anything  about  the 
time  Rosie  got  a  revolver  and  was  going  to  kill 
hia  ande.    A.  Yes,  sir. 

"Q.  Ask  him  to  tell  the  jury  about  that  A. 
Yes;  Davie's  brother  was  deaning  land,  and 
Rosie  came  up  and  told  him — Rosie  said  if  he 
should  not  take  back  the  words  he  said  she 
would  shoot  him. 

"Q.  Ask  him  if  she  got  a  gun  after  him.  A. 
I  didn't  see  it    But  he  told  me  that  she  had  It. 

"Q.  Did  he  see  it?  A.  No.  sir.  My  father 
was  there. 

"Q.  Did  Rosie  tell  you  that?    A.  No,  sir.** 
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There  Is  but  little  evidence  In  tbe  record 
leferrliig  to  the  relationship  of  Lnigi  Beggl, 
bot  we  do  read  In  the  transcript,  however, 
that  Eosa  Merlo  In  her  testimony  refers  to 
"Loole  Beggl"  as  "my  cousin";  and  hence, 
if  ''Lonie  Beggl"  Is  the  same  person  as  "Lulgl 
Beggl,"  there  Is  affirmative  testimony  that 
Joseph  Merlo  was  not  an  uncle  of  Loiigl  Beg- 
gl. At  any  rate,  there  Is  not  one  word  of 
eridence  to  Indicate  that  Joseph  Merlo  was 
an  imcle  of  the  witness;  nor  Is  It  claimed  by 
tbe  state  that  such  was  In  truth  the  relation- 
sbip.  The  answer  of  the  witness  would  af- 
firmatively Indicate  that  Rosie,  the  defend- 
ant, addressed  her  threat  to  her  father's 
brother.  Moreover,  this  testimony  of  Lulgl 
Beggl  was  doubly  incomi)etent,  because  he 
did  not  "see  It,"  but  had  only  heard  about  It 
It  is  plain  that  this  testimony  of  Lulgl  Beggl 
about  what  the  defendant  did  and  said  was 
not  comt)etent  for  any  purpose;  and  when 
we  remind  ourselves  that  any  evidence  tend- 
ing to  show  that  one  rather  than  the  other 
was  tbe  probable  aggressor  on  the  day  of  the 
bomldde  would  operate  as  an  Important  fac- 
tor in  the  deliberations  and  conclusions  of 
tbe  Jurors,  It  can  at  once  be  seen  that  this  In- 
competent testimony  of  Iiulgi  Beggl  was  hlgb- 
l;  prejudicial  to  the  substantial  rights  of  the 
defendant  The  reception  of  this  incompetent 
evidence  compels  a  reversal  of  the  Judgment 
It  Is  not  necessary  to  determine  the  extent 
of  the  power  conferred  upon  the  Supreme 
Court  by  article  7,  $  3,  of  the  state  Constitu- 
tion, for  the  reason  that  what  was  said  abont 
tbe  evidence  in  State  v.  Rader,  62  Or.  37,  41, 
124  Pac.  195,  is  equally  applicable  to  the  rec- 
ord presented  on  tbls  appeal.  We  do  not 
find  it  necessary  to  discuss  any  other  assign- 
ments of  error,  because  some  of  them  are 
witbout  merit  and  the  questions  involved  in 
others  will  probably  not  occur  on  a  retrial. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded  for  a  new  trial. 


BENNETT,  J.  (concurring  In  part).  I  con- 
car  In  the  result  announced  in  the  opinion  of 
Mr.  Justice  HARBIS.  I  also  concur  with  his 
opinion  as  to  the  grounds  upon  which  that 
result  was  reached,  and  agree  as  to  what  is 
said  in  regard  to  the  Impeachment  of  the 
witness  Luigi  Beggl,  and  as  to  the  general 
question  as  to  whether  or  not  a  party  calling 
a  witness,  who  has  simply  testified  to  a  nega- 
tive, may  Impeach  him  by  showing  that  he 
bas  made  at  other  times  affirmative  state- 
ments which  are  inconsistent  with  his  denial 
of  knowledge  on  the  stand,  and  which,  U 
testified  to,  would  have  been  material  evi- 
dence In  the  cause. 

As  I  understand  it,  the  rule  is  well  settled 
In  this  state  and  generally  that  a  party  call- 
ing a  witness,  who  simply  says,  in  relation 
to  a  given  matter,  that  "I  don't  know"  or 
tbat  "I  don't  remember"  cannot  Impeach  his 
own  witness  by  showing  that  he  bas  made 
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statements  at  other  times  that  he  did  know, 
and  has  related  facts  favorable  to  tbe  cause 
of  the  party  calling  him. 

In  Langford  v.  Jones,  18  Or.  307,  326,  22 
Pac.  1064,  1071,  Chief  Justice  Thayer,  de- 
livering the  opinion  of  the  court,  said: 

"Section  838.  Civil  Code,  permits  tbe  party 
Introducing  a  witness  to  contradict  bim  by 
other  evidence,  and  to  show  that  he  has  made 
at  other  times  statements  inconsistent  with  his 
present  testimony;  but  that  section  does  not 
allow  the  party  to  inquire  about  matters  re- 
garding which  the  witness  has  not  given  any 
testimony,  or  testimony  of  a  weak  and  unsatis- 
factory character,  and  then  prove  his  state- 
ments made  at  another  time  in  refenence  to 
such  matters.  The  intent  of  the  provision  was 
to  allow  a  party  producing  a  witness  who  tes- 
tifies adversely  to  him  regarding  some  matter 
which  directly  affects  the  merits  of  the  case 
to  impeach  such  testimony  in  tbe  manner  there 
pointed  out.  The  object  of  tbe  section  was  to 
prevent  the  party  from  being  prejudiced  by  the 
evidence  of  his  own  witness.  He  may,  of 
course,  call  his  attention  to  any  statements  he 
may  have  made  at  other  times,  for  tbe  purpose 
of  refreshing  his  memory,  but  he  bas  no  right 
to  ask  him  about  his  having  made  some  state- 
ment at  another  time,  favorable  to  tbe  party's 
side  of  tbe  case,  which  tbe  witness  has  given 
no  testimony  in  regard  to;  nor,  a  fortiori, 
to  prove  what  that  statement  was.  The  Code 
certainly  did  not  intend  to  permit  a  party  to 
get  in  testimony  as  a  makeweight,  in  support  of 
bis  cause  of  action  or  defense,  by  such  • 
course;  and  that  evidently  Is  the  character  of 
the  said  statement  To  allow  a  party,  after 
calling  bim  as  a  witness  and  failing  to  elicit 
from  bim  any  advantageous  testimony,  to  prove 
tbat  tbe  witness  at  some  other  time  and  place 
bad  made  statements  favorable  to  tbe  claim 
of  the  party  is  a  strange  mode  of  securing 
proof.  It  would  be  a  kind  of  evidence  which  I 
could  not  distinguish  from  beirsay.  Counsel 
for  appellant  cited  a  number  of  authorities  to 
show  tbat  such  a  course  was  not  permissible; 
but  I  think  tbat  tbe  bare  statement  of  the 
proposition  is  a  sufficient  refutation  of  its  cor^ 
rectness.  If  It  were  proper,  a  case  could  be 
made  out  many  times  by  proof  of  what  third 
persons  bad  said;  it  would  only  be  necessary 
to  call  the  persons  as  witnesses  and  attempt  to 
show  by  them  the  substance  of  the  matter  em- 
braced in  the  statements,  and,  having  failed  in 
that  then  to  prove  what  such  persons  had  said 
at  another  time  and  place,  when  they  were  not 
under  oath,  and  obtain  tbe  benefit  of  that  as  di- 
rect evidence  of  the  fact  Such  a  construction 
would  'enable  parties  to  employ  as  a  sword 
what  was  intended  as  a  shield.  Instead  of 
availing  themselves  of  tbe  benefits  of  tbe  stat- 
utory rule  in  order  to  avoid  tbe  effect  of  dam- 
aging testimony  given  against  them  by  a  witness 
called  to  prove  a  fact  In  their  favor,  they  could 
make  use  of  it  for  tbe  direct  purpose  of  es- 
ta'blishing  the  fact  It  is  enough  to  say  tbat 
tbe  Legislatare  never  intended  by  said  provi- 
sion of  tbe  Code  to  adopt  any  such  absurdity." 

This  opinion  was  quoted  with  approval  by 
Mr.  Justice  Moore  in  State  v.  Sleeves,  29  Or. 
86,  43  Pa&  947,  in  a  very  carefully  prepared 
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opinion,  In  which  that  learned  and  careful 
jurist  adds: 

"The  rale  appears  to  be  well  settied  that  a 
party  cannot  Impeach  his  own  witness  by  show- 
ing; he  has  made  statements  inconsistent  with 
the  testimony  given  at  the  trial,  unless  the  tes- 
timony so  given  be  material  and  prejudicial  to 
the  interests  of  the  party  calling  him." 

And  In  State  v.  Tee  Gneng,  67  Or.  609,  112 
Pac.  424,  Mr.  Justice  King,  delivering  the 
opinion  of  the  court,  quotes  both  of  the  pre- 
ceding cases  with  entire  approval,  and  says: 

"Applying  the  rule  thus  announced  to  -  the 
case  in  hand,  it  will  be  observed  that  the  wit- 
ness gave  no  testimony  directly  adverse,  or 
prejudicial,  to  the  state.  He  was  asked  wheth- 
er certain  conditions  existed,  and  the  tenor  of 
his  responses  was  to  the  effect  that  he  did  not 
know,  or  could  not  furnish  the  desired  informa- 
tion. •  •  •  It  was  merely  testimony  of  a 
weak  and  uncertain  character,'  such  as  advert- 
ed to  in  Langford  v.  Jones,  and  suggested  in 
State  V.  Steeves.  •  •  •  Nor  can  the  fact 
that  the  former  statements  were  made  under 
oath  change  the  rule,  for  the  accused  in  this 
case,  although  jointly  indicted  with  Lem  Woon, 
was  not  on  bis  trial  at  that  time,  was  not  pres- 
ent when  the  statements  were  made,  and  had 
he  been  present  would  have  had  no  opportunity 
to  cross-examine  the  witness  or  to  ffispnte  his 
assertions." 

This  is  also  the  rule,  as  I  read  the  reports, 
laid  down  generally,  and  almost  universally, 
In  the  decisions  of  the  courts  of  other  states. 

In  Commonwealth  v.  Welsh,  70  Mass.  (4 
Gray)  535,  It  appears  from  the  statement  of 
the  case,  that — 

"The  witness  testified  with  a  great  deal  of 
reluctance,  and  showed  a  strong  disposition  to 
conceal  the  facts  which  he  knew,  and  evaded  ' 
the  questions  put  to  him  by  the  district  attor- 
ney." 

He  was  asked  the  following  question: 

"  "Did  you  not  swear  before  the  grand  Jury 
that  you  did  know  the  defendant's  business, 
and  that  you  did  know  where  the  defendant's 
shop  was  situated?'    •    •    * 

"The  district  attorney  assigned  no  reason  for 
putting  the  qtiestion,  and  the  court  gave  no  rea- 
son for  allowing  it,  nor  was  there  any  explana- 
tion made  by  court  or  counsel." 

The  court,  by  Shaw,  Chief  Justice,  says: 

"The  evidence  of  what  the  witness  testified 
before  the  grand  jury  ought  not  to  have  been 
received.  It  bore  upon  no  question  pertinent  to 
the  issue.  It  was  not  to  neutralize  the  effect 
of  evidence  given  by  the  witness  against  the 
party  calling  him;  for  the  witness  had  given 
none.  It  could  only  be  to  disparage  the  wit- 
ness, and  show  him  unworthy  of  credit  with 
the  jury,  which  was  inadmissible." 

The  Supreme  Court  of  Kentucky,  in  Saylor 
V.  Commonwealth  (Ky.)  33  S.  W.  185,  186, 
says: 

"^or  can  a  witness  who  fails  to  testify  to 
rabatantive  facts  be  asked  if  he  has  not  made 


statements  to  others  out  of  court  that  such 
facts  exist,  for  the  purpose  of  proving  that  he 
had  made  such  statements,  as  that  would  trans- 
form declarations  made  out  of  court,  and  not 
under  the  sanction  of  an  oath,  into  substan- 
tive testimony." 

In  Rickerson  v.  State,  106  Ga.  391,  392,  33 
S.  E.  639,  640,  the  prosecution  was  for  se- 
duction. The  defendant  called  a  witness 
who,  upon  his  examination,  testified  that  he 
had  never  had  intercourse  with  the  female 
In  question.  Counsel  for  the  accused  then 
offered  to  Impeach  his  statement,  and  the 
court  said: 

"WhUe  under  our  statute  (Civil  Code,  S  529(9 
a  party  may  impeach  a  witness  voluntarily  call- 
ed by  him,  where  he  can  show  to  the  court  that 
he  has  been  intrapped  by  the  witness  by  a  pre- 
vious contra'dictory  statement,  yet  this  rule  ia 
not  applicable  where  the  testimony  of  the  wit- 
ness is  not  prejudicial  to  such  party.  In  such 
case  the  credibility  of  the  witness  is  immate- 
rial, as  he  has  done  no  damage.  The  mere  fail- 
ure of  a  witness  to  testify  to  facts  supposed  to 
be  beneficial  to  the  party  introducing  him,  and 
which  were  expected  to  be  proved  by  him,  does 
not  come  within  the  reason  or  policy  of  the 
rule." 

In  Nathan  ▼.  State,  131  6a.  48,  61  S.  E. 
994,  the  court  approved  the  Rickerson  Case 
and  followed  the  same. 

To  the  same  efCect  is  State  t.  Beed,  60  Me. 
650;  People  v.  Creeks,  141  Cal.  529,  75  Pac. 
101;  In  re  Dolbeer's  Estate,  153  Cal.  652,  96 
Pac.  266,  15  Ann.  Cas.  207 ;  Commonwealth  v. 
Bavarian  Bluing  Co.,  26  Ky.  Law  Rep.  121, 
80  S.  W.  772. 

In  40  Cyc.  2696,  the  rule  Is  stated  thus: 

"The  mere  fact  that  a  witness  has  failed  to 
testify  as  expected  does  not  warrant  impeach- 
ing him  by  proof  of  prior  statements  in  con- 
formity to  what  he  was  expected  to  testify; 
but  proof  of  prior  contradictory  statements  of 
a  party's  own  witness  is  admissible  only  wheru 
the  witness  has  given  affirmative  testimony  hos- 
tile or  prejudicial  to  the  party  by  whom  ha 
was  called;  and  in  such  case  the  proof  must 
be  confined  to  contradictions  of  the  testimony 
of  the  witness  which  is  injurious  to  the  party 
seeking  to  impeach  him." 

Indeed,  the  only  exceptions  to  the  univer- 
sality of  this  rule  seem  to  be  a  few  cases 
where  the  court  has  failed  to  distinguish 
between  the  materiality  of  the  testimony 
actually  given  by  the  witness  In  the  same 
trial  in  which  he  is  sought  to  be  Impeacdied 
and  the  materiality  of  the  proposed  state- 
ments made  by  the  witness,  out  of  court,  or 
In  some  other  proceedings,  where  the  adverse 
party  had  no  opportunity  to  cross-examine. 

The  only  discordant  n<^e  among  tne  cases 
in  our  own  state  that  I  have  been  able  to 
find.  Is  the  opinion  of  Mr.  Chief  Justice  Bean 
In  State  v.  McDanlel.  39  Or.  161,  65  Pac.  620. 
We  all  have  great  respect  for  the  opinions  of 
this  learned  and  careful  jurist,  but  his  opin- 
ion In  the  McDanlel  Case,  seems  to  have  been 
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bawd  niton  tbe  theOnr  that,  as  the  facts 
which  the  witness  bad  stated  out  of  court 
would  have  been  material  U  they  had  been 
followed  by  bla  statements  at  the  trial,  the 
denial  of  knowledge  in  relation  to  such  facts 
by  the  witness  would  be  "adverse  testimony," 
and  would  entitle  the  party  calling  the  wit- 
ness to  impeach  him  by  contradictory  state- 
ments in  relation  thereto,  even  if  the  actual 
testimony  of  the  witness  in  court  was  purely 
Degative.  For  myself,  I  cannot  see  how  the 
opinion  in  tbe  McDaniel  Case  can  possibly 
lie  reconciled  with  the  rule  in  the  Langford 
Case,  the  Steeves  Case,  and  the  case  of  Tee 
Gueng,  or  with  the  rale  so  universally  adopt- 
ed in  other  states. 

It  Is  well  settled  in  this  state  that  the 
party  calling  a  witness  voudhes  for  his 
truthfulness  and  credibility.  Chance  v,  Qra- 
bam,  76  Or.  199, 148  Pac.  63 ;  Babln  v.  Kynis- 
ton,  81  Or.  35S,  159  Faa  60. 

In  this  case  the  t&cta  sought  to  be  proved 
by  the  state  from  the  lips  of  Beggi  were  that, 
in  tbe  quarrel  between  the  defendant  and  the 
deceased,  part  of  which  he  had  witnessed, 
the  defendant  had  "started  the  quarrel."  As 
to  this  the  witness,  who  was  called  by  the 
state,  testified  that  "he  did  not  know"  as  to 
that   He  then  testified  as  follows: 

'^.  Do  I  understand  yon  to  say  that  yon  do 
not  know  who  started  the  quarrel  when  they 
started  to  quarrel?     A.  No.    •    •    • 

"Q.  Ton  remember  being  in  the  grand  Jury 
room,  don't  you?    A.  Yes,  air. 

"Q.  When  this  case  was  being  investigated, 
yoQ  remember  that  time?    A.  Tes,  sir. 

'^.  And  the  grand  jury  and  myself  being 
present;  didn't  you,  at  that  time  and  place  in 
the  first  part  of  November,  I  think  it  was,  make 
the  foUowing  statement:  'All  the  time  they  had 
trooble;  yes,  sir;  I  know  it;  all  the'  time  they 
had  trouble;  Rosa  an  the  time  started  it;  she 
started  it  firat;  some  time  Joe  run  away  out- 
side; some  time  she  drink  too  much.' " 

To  this  there  was  an  objection  that  it  was 
an  attempt  to  impeach  the  state's  own  wit- 
ness, which  objection  was  overruled  by  tbe 
court,  and  the  court  and  tbe  district  attor- 
ney was  permitted  to  proceed  as  follows: 

'^.  Didn't  you  say  that  at  that  time  and 
phce?    A.  I  think  so. 

"Q.  Tou  think  you  said  that?    A.  Yea,  sir. 

"Q.  Was  it  true?    A.  I  guess  so. 

"Q.  Was  it  or  not  true?  A.  WeU,  that  Is 
true." 

I  cannot  agree  that  the  effect  of  this  testi- 
mony was  not  to  Impeach  the  witness,  simply 
because  other  witnesses  were  not  called  for 
•that  purpose.  Anything  which  tends  to  dis- 
credit a  witness,  either  on  account  of  his  bias, 
inaccurate  memory,  or  untruthfulness,  tends 
to  Impeach  his  testimony  to  that  extent.  It 
Impeached  Beggi,  it  seems  to  me,  just  as 
fully,  to  show  l^y  his  own  evidence,  that  he 
had  made  previous  lnc<»i8istent  statements 
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as  it  would  to'  have  called  other  witnesses  to 
show  tlie  same  contradictory  statements.  It 
would  be  the  fact  that  he  had  made  these 
contradictory  statements,  and  not  the  man- 
ner of  proving  them,  which  would  Impeach 
the  credibility  of  his  testimony. 

As  to  the  admissibility  of  this  testimony 
for  the  purpose  of  refreshing  the  memory  of 
the  witness,  I  agree  that,  under  the  rule  es- 
tablished in  this  state,  the  preliminary  ques- 
tions as  to  his  testimony  before  the  grand 
Jury,  with  proper  safeguards  to  prevent  It 
being  considered  by  tbe  Jury  as  substantive 
evidence,  and  after  the  proper  foundation 
had  been  laid,  might  have  been  admissible, 
for  that  purpose. 

But  here  there  were  no  safeguards,  and 
from  the  record  I  do  not  think  the  contra- 
dictory statements  were  offered  or  received 
"to  refresh  the  memory."  There  was  no 
statement  of  any  such,  special  or  preliminary 
purpose,  either  by  the  district  attorney  or 
the  court  The  form  of  the  question  was  sug- 
gestive of  Impeachment,  and  was  tbe  form 
usually  employed  for  laying  the  foundation 
for  impeachment  by  other  witnesses.  There 
was  absolutely  no  foimdation  for  refreshing 
the  memory  of  the  witness.  No  suggesticn 
that  tbe  witness  had  forgotten,  and  no  at 
tempt  to  show  that  bis  memory  of  the  trans- 
action was  fresh  at  the  time  of  bis  testimony 
before  tbe  grand  jury,  wMcb  mnst  have  been 
over  a  month,  and  probably  many  months — 
possibly  even  years — after  these  quarrels  he 
had  been  testifying  about  He  said  he  had 
worked  for  tbe  Merlos  several  years,  "a  few 
days  each  year,"  and  It  was  daring  these 
years  that  these  quarrels  occurred. 

Tbe  only  ^press  provision  in  oar  statutes 
for  refreshing  the  memory  of  a  witness  at 
all  Is  in  the  case  of  written  memoranda,  and 
in  such  case  it  Is  carefully  provided  that  It 
must  be  made  "at  tbe  time  when  the  fact 
occurred  or  Immediately  thereafter,  or  at 
any  other  time  when  tbe  fact  was  fresh  In 
his  memory."    L.  O.  L.  {  859. 

This  rule,  I  think,  is  not  an  arbitrary  one^ 
but  is  taken  from  the  common  law,  and  Is 
based  upon  centuries  of  Judicial  experience 
and  observation.  The  reason  of  it  is  Just  as 
applicable  to  oral  statements.  Indeed,  the 
reasons  for  a  strict  rule  are  far  greater,  in 
the  case  of  oral  statements,  and  tbe  danger 
to  the  adverse  party  far  more  Imminent,  for  in 
the  case  of  written  memoranda,  it  does  not 
go  before  the  Jury  at  all  (except  at  the  option 
of  tbe  party  against  whom  it  is  used)  and 
therefore  there  is  no  risk  of  the  Jury  giving 
it  substantive  consideration,  which  is  always 
so  great  a  danger  to  the  rights  of  the  adverse 
party  in  the  case  of  oral  statements.  Such 
rule  ought  to  be  especially  applicable,  where 
the  alleged  statements  were  made  before  a 
secret  tribunal  like  a  grand  Jury,  where  th» 
proceedings  are  only  known  to  the  district 
attorney,  and  the  members  of  tbe  grand  Jurjr 
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wbo  are  awom  not  to  disclose  tbe  same,  and 
where  tbe  defendant  had  no  right  to  be  pres- 
ent, and  cannot  know  by  what  Irregular 
means  or  leading  or  coercive  questions  the 
statements  were  secured. 

Tbia  question  was  squarely  before  tbe 
Supreme  Court  of  the  United  States  in  Put- 
nam T.  United  States,  162  V.  S.  687,  16  Sup. 
Ct.  923,  40  L.  Ed.  1118,  which  was  a  case  on 
all  fours  with  this  case.  There,  a  witness 
called  by  the  government,  bad  been  asked: 

"Q.  Did  lie  ever,  at  any  time,  tell  you  what 
he  had  done  with  these  bonds?  A.  Not  that  I 
now  recollect" 

Thereupon  tbe  attorney  for  the  govern- 
ment stated: 

"I  propose  to  ask  this  witness  a  leading  qnes- 
tion,  because  I  am  taken  by  surprise  at  his 
answer  after  his  testimony  before  the  grand 
jury,  and  I  wish  to  ask  him  If  he  did  not  tes- 
tify to  certain  things  before  the  grand  jury." 

This  was  allowed  over  tbe  exception  of  the 
defendant,  whereupon  tbe  witness  was  asked: 

"Q.  *  •  •  Do  yon  not  recollect  that  you 
testified  before  the  grand  jury  that  when  yon 
discovered  those  bonds  were  gone  you  went  to 
Boston  and  learned  that  Mr.  Pntnam  had  them, 
and  that  he  acknowledged  to  you  he  had  those 
bonds  on  the  3d  day  of  August?  Did  you  not 
so  testify  before  the  grand  jury?  A.  If  it  is  a 
matter  of  record,  I  suppose  that  it  is  so.    *    *    * 

"Q.  I  am  asking  if  you  did  not  go  testify  be- 
for  the  grand  jury  ?  A.  If  it  is  a  matter  of  rec- 
ord; I  do  not  dispute  the  record.    *    •    • 

"Q.  Let  me  refresh  your  recollection  a  little 
further.  Did  yon  testify  before  the  grand  jury 
that  you  said  to  bim  something  about  the  bond, 
and  be  said:  'Mr.  Dorr,  I  will  state  to  you  I 
am  not  going  away'?   A.  Yes.  sir;  I  did.    *    •    • 

"Q.  And  did  he  not  say,  'I  will  get  the  bonds 
for  you  as  soon  as  I  can'?  A.  Yes;  I  can  as- 
sent to  that." 

The  court  held  this  was  error,  treating  tbe 
evidence  as  covered  by  exactly  the  same  rule 
as  If  It  bad  been  a  written  memorandum; 
the  court  In  an  opinion  tv  Mr.  Justice  White, 
now  Chief  Justice,  saying: 

'The  very  essence,  however,  of  the  right  to 
thus  refresh  the  memory  of  the  witness  is  that 
the  matter  used  for  that  purpose  be  contempo- 
raneous with  the  occurrences  as  to  which  the 
witness  is  called  upon  to  testify.  Indeed,  the 
rule  which  allows  a  witness  to  refresh  his 
memory  by  writings  or  memoranda  is  founded 
solely  on  tbe  reason  that  the  law  presupposes 
that  the  matters,  nsed  for  the  purpose,  were 
reduced  to  writing  so  shortly  after  the  occur- 
rence, when  the  facts  were  fresh  in  the  mind  of 
tiie  witness,  that  be  can  with  safety  be  allowed 
to  recur  to  them  in  order  to  remove  any  weak- 
ening of  the  memory.  *  *  *  It  is  well  se^ 
tied  that  memoranda  are  inadmissible  to  re- 
fresh the  memory  of  a  witness  unless  reduced 
to  writing  at  or  shortly  after  the  time  of  the 
transaction,  and  while  it  must  have  been  fresh 
in  bis  memorj." 


See,  also,  Commonwealfh  t.  Barailan  Bla- 
ing  Co.,  26  Ky.  Law  Rep.  121,  80  S.  W.  772; 
Commonwealth  r.  Welsh,  70  Mas&  (4  Gray) 
635;  Commonwealth  r.  Blood,  77  Mass.  (11 
Gray)  74. 

It  seems  to  me  that  this  is  the  true  mle^ 
and  la  in  entire  harmony  with  the  rule  es- 
tablished by  our  statute,  and  by  tbe  common 
law,  where  the  attempted  refreshment  of 
memory  Is  by  a  writing. 

Here,  as  we  have  seen,  there  was  no  sncb 
foundation — no  suggestion  of  a  purpose — to 
refresh  the  memory.  The  form  of  tbe  ques- 
tion was  suggestive  of  Impeachment  I  can- 
not resist  tbe  conclusion  that  the  evidence 
was  offered  and  received,  as  substantive  evi- 
dence, for  tbe  purpose  of  Impeaching  the  wit* 
nesB  and  incidentally  getting  before  the  jury 
In  the  trial  court  the  evidence  given  by  the 
witness  before  tbe  grand  Jury,  when  the  de- 
fendant was  not  present  This  conclusion 
seems  to  me  to  be  further  strengthened  by  tbe 
manner  In  whlCh  tbe  district  attorney  used 
the  evidence  after  he  had  compelled  the  wit- 
ness to  admit  that  be  had  made  the  state- 
ments. He  did  not  follow  it  up  by  asking, 
"What  do  you  say  now?"  or  "What  is  your 
memory  now,  after  being  refreshed,  as  to 
who  did  start  tbe  quarrel?"  On  the  con- 
trary, his  form  of  questions  was  still  direct- 
ed towards  Impeadunent 

"Q.  Didn't  you  say  (that)  at  that  time  and 
place?     A.  I  think  bo. 

"Q.  Was  it  true?    A.  I  guess  so. 

"Q.  Was  it  or  not  true?  A.  Well,  that  is 
true." 


It  does  not  seem  to  me  that  an  attorney 
for  either  party  to  a  litigation  has  a  right 
to  put  a  witness  on  the  stand  and  vouch  for 
bis  credibility,  and  then,  when  tbe  witness 
does  not  testify  as  strongly  as  he  expects,  to 
assume  that  be  Is  lying,  and  proceed  to  get 
him  in  a  comer  and  by  Impeachment  and 
threats  of  Impeachment  drive  and  coerce 
him  to  testify  to  tilings  as  to  which  he  now 
says  in  court  that  he  has  no  knowledge,  and 
then  defend  it  on  the  theory  that  be  bad  a 
right  to  refresh  the  memory. 

The  rules  of  evidence  are  for  tbe  elucida- 
tion of  truth,  but  they  are  also  framed  to 
protect  the  parties  and  to  prevent  the  poison- 
ing of  the  mind  of  the  Jury  by  hearsay  testi- 
mony and  declarations  out  of  court  An 
honest  witness  (and  tbe  district  attorney  in 
this  case  vouched  for  tbe  honesty  of  this 
witness)  who  is  trying  to  tell  the  exact  truth 
may,  when  confronted  with  some  hasty 
or  Inaccurate  statement  he  has  previously 
made,  find  himself  very  much  embarrassed; 
and.  If  he  Is  threatened  with  the  disgrace  of 
Impeachment  and  hapiwns  to  be  Ignorant  or 
timid,  and  unable  to  explain  himself,  may. 
If  he  Is  cornered  close  enough  by  repeated 
questions,  be  willing,  in  sheer  desperation. 
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to  answer  "Tes"  to  any  question,  if  he  thinks 
that  answer  will  relieve  him  from  the  dis- 
tressing situation. 

In  State  v.  Sleeves,  supra,  it  Is  said  by  Mr. 
Jnstice  Moore,  in  relation  to  the  Introduction 
of  each  evidence,  ttiat: 

"Courts  should  carefully  guard  against  its 
ibnse,  by  the  party  producing  the  witness." 

I  think,  where  a  party  desires  to  ask  his  I 
own  witness  about  contradictory  statements, 
tor  the  purpose  of  refreshing  his  memory,  be 
abonld  lay  the  proper  foundation  and  state 
that  the  evidence  Is  offered  for  this  special 
purpose;  and.  If  he  does  not,  the  presump- 
tion Is  that  he  offers  it  as  substantive  evi- 
dence, to  go  to  the  Jury  for  the  purpose  of  Im- 
peachment, and  the  adverse  party  has  a  right 
to  so  assume,  and  frame  his  objection  upon 
that  ground. 

I  also  think,  where  the  evidence  is  offered 
for  such  purpose  that  the  examination  should 
stop,  as  to  such  statements,  when  the  atten- 
tion of  the  witness  has  been  called  thereto ; 
and  that  the  party  calling  him  should  not  be 
allowed  to  make  such  hearsay  statements 
sabstantlve  by  attempting  to  prove  that  they 
were  true.  Having  refreshed  the  memory  of 
the  witness,  be  should  then  revert  back  to 
the  original  examination,  and  ask  the  witness 
to  state  ttie  facts  as  he  now  remembers  them. 

In  TrammeU  t.  McDade,  29  Tex.  361,  the 
court  sajrs: 

It  is  difficult  to  conceive  of  a  more  objec- 
tionable form  of  putting  a  question  to  a  witness 
than  is  presented  in  this  case.  His  previous 
deposition  is  set  out,  •  •  •  and  the  sub- 
stance of  the  last  interrogatory  is  to  Imow  If 
the  first  answers  were  true,  according  to  the 
recollection  of  the  witness  at  the  time  of  giving 
the  first  answers:  and  the  witness  answers 
that  the  answers  first  given  were  true,  accord- 
ing to  bis  recollection  at  that  time.  The  depo- 
sition was  properly  excluded.  The  witness 
docs  not  propose  to  give  his  recollection  at  the 
time  of  testifying,  except  by  reference  to  the 
first  deposition,  and  his  belief  that  bis  first  an- 
swers were  true  when  made." 


In  short.  It  seems  clear  to  me  that  the 
contradictory  statements  in  this  case  were 
offered,  received,  and  considered  by  the  Jury 
for  the  purpose  of  Impeachment  and  as  sub- 
stantive evidence,  which  was  Improper  and 
prejudicial;  and  that  the  claim  now  that 
they  were  admissible  to  "refresh  the  mem-' 
cry"  Is  a  mere  afterthought  and  cover  for  the 
teal  purpose. 

In  such  a  case  the  language  of  Judge  Thay- 
er In  the  Langford  Case  Is  partlctilarly  ap- 
plicable: 

"Tht  Code  certainly  did  not  intend  to  permit 
a  party  to  get  in  testimony  as  a  makeweight, 
in  support  of  his  cause  of  action  or  defense,  by 
aacb  a  coarse." 
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COIiD  T.  CITX  OF  SBASIDB  et  aL 
(Supreme  Court  of  Oregon.    July  8,  1919.) 

1.  Municipal  Cobpobations  €==>C47— Stbkkts 
— CouNTT  Roads— CoNTKoi,  by  Citt. 

Although  a  county  road  may  traverse  land 
within  the  limits  of  an  incorporated  city  or 
town,  yet,  unless  the  state  through  its  legisla- 
tive department,  or  the  county  as  the  agent 
of  the  state,  employing  procedure  prescribed 
by  statute,  surrenders  authority  over  the  road, 
the  dty  cannot  assume  control. 

2.  Dedication  «=>36(3)  —  Courtz  Boadb  — 
Acceptance— IMPBO  vekent. 

Where  many  years  prior  to  the  adoption  of 
the  original  act  incorporating  municipality  a 
highway  located  within  the  boundaries  of  the 
municipality  was  laid  out,  and  the  coimty  ex- 
pended money  in  improving  the  road,  both  be- 
fore and  after  incorporation,  there  was  a  dedi- 
cation and  acceptance  by  the  county  constitute 
ing  the  highway  a  regular  county  road. 

3.  McNiciPAi.  CovposATiONS  ^=>647— Streets 
— CouNTT  Road. 

The  mere  fact  that  the  county  road  Is  em- 
braced within  the  boundaries  of  a  recently  cre- 
ated municipality  does  not  ipso  facto  make  it 
a  city  street. 

4.  Municipal  Cobpobations  <8=»2e9(l)  — 
Stbebt  Impbovementb— Powebs  or—Coxm- 
TT  Road— AuTHORiTT. 

Mere  consent  will  not  confer  jurisdiction 
upon  a  tribunal  having  hmited  authority  In 
matters  where  it  has  no  power  to  conduct  such 
proceeding,  and  therefore,  consent  of  abutting 
owners  to  the  improvement  of  a  county  road 
within  lis  limits  does  not  give  the  municipal- 
ity jurisdiction  to  order  such  improvement. 

5.  Municipal  Cobporattonb  ^£s>48S,  489(1)— 
Public  Iupbovements— Estoppel  of  Abut- 
tino  Ownbs— Assessments. 

Where  municipal  authorities  ordered  the 
improvement  of  county  road  within  its  l)ousd- 
aries,  the  fact  that  an  abutting  owner,  in  re- 
monstrating or  protesting  against  the  improve- 
ment, referred  to  the  road  as  a  street,  using 
the  same  language  that  was  used  by  the  coun- 
cil in  the  ordinance  ordering  the  improvement, 
does  not  estop  such  property  owner  from  deny- 
ing the  authority  of  council  to  order  the  im> 
provement. 

6.  Municipal  Cobpobations  €=»265  — Road 
Impboveuents— Council  Authobitt. 

While  the  electors  or  a  municipality  may, 
pursuant  to  Const,  art.  11,  §  2,  through  the 
exercise  of  initiative  power  conferred  in  arti- 
cle 4,  !  la,  amend  the  charter,  such  power  does 
not  authorize  a  municipality  to  do  anything  not 
strictly  forbidden,  and  to  warrant  a  munici- 
pality in  improving  a  county  road  such  power 
must  be  plainly  disclosed  by  the  terms  of  its 
charter,  wliich  must  be  strictly  construed. 

Department  1. 

Appeal  from  Circuit  Court,  ClatBop  Coun- 
ty; J.  A.  Eakln,  Judge. 
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Suit  by  R.  R.  Cole  against  the  City  of  Sea- 
side, E.  S.  Abbott,  Its  Andltor  and  Police 
Judge,  and  R.  H.  Peeler,  Its  City  Marshal 
From  a  decree  (or  plaintiff,  defendants  ap- 
peal.   AfiBrmed. 

This  Is  a  suit  to  restrain  the  defendant 
dty  and  its  officers  from  enforcing  against 
the  plaintiff's  realty  an  alleged  Uen  claimed 
by  the  municipality  for  the  exi)ense  of  im- 
proving what  the  plaintiff  maintains  Is  a 
county  road,  In  front  of  bis  premises,  and 
the  dty  contends  is  a  street  vtithin  Its  cor- 
porate limlta  This  is  the  second  appeal  in 
this  cause.  It  first  came  before  this  court 
on  demurrer  to  the  complaint,  and  the  opin- 
ion Is  reported  in  80  Or.  73,  156  Pac.  569. 
After  the  case  was  remanded  for  further 
proceedings,  an  issue  of  fact  was  joined  on 
the  allegation  of  the  plaintiff  that  the  way 
in  question  was  a  county  road,  testimony 
was  taken  and  a  decree  rendered  in  favor 
of  the  plaintiff,  from  which  the  defendants 
appeal. 

Victor  J.  Miller,  aty  Atty.,  of  Seaside, 
and  G.  C.  Fulton,  of  Astoria  (Victor  J.  Mil- 
ler, of  Seaside,  and  G.  C.  &  A.  C.  Fulton, 
of  Astoria,  on  the  brief),  for  appellants. 

12.  E.  Gray,  of  Astoria,  for  respondent. 

BURNETT,  J.  [1]  The  demurrer  consid- 
ered In  the '  former  opinion  admitted  tbe 
averment  of  the  complaint  that  the  way  in 
question  is  a  public  county  road,  which,  as 
we  decided  there  on  construction  of  the  leg- 
islative charter  of  Seaside,  the  city  had  no 
jurisdiction  to  Improve.  The  same  .doctrine 
was  approved  in  Christie  v.  Bandon,  82  Or. 
481,  102  Pac.  248,  and  in  Cooper  v.  Pox,  87 
Or.  657,  171  Pac.  408.  The  law  may  thus 
be  considered  as  settled  that,  although  a 
county  road  may  traverse  land  within  the 
limits  of  an  incorporated  dty  or  town,  yet, 
unless  the  state  through  its  legislative  de- 
partment, or  the  county  as  the  agent  of  the 
state,  employing  ,the  procedure  prescribed 
by  the  statute,  surrenders  the  authority  over 
the  county  road,  the  dty  cannot  assume 
such  control. 

[2]  In  view  of  the  denial  by  the  defend- 
ants that  the  thoroughfare  In  question  is  a 
county  road,  it  becomes  necessary  to  exam- 
ine the  testimony  In  order  to  determine  that 
Issue  of  fact  At  the  trial  the  plaintiff  in- 
troduced various  records  and  files  of  the 
county  court  showing  acts  of  control  exer- 
cised by  the  county  over  the  way  in  ques- 
tion. In  order  to  save  the  expense  of  the 
exemplification  of  those  records,  it  was  stip- 
ulated by  the  parties  that: 

"The  way  in  question  described  in  the  plead- 
mgs  and  evidence  herein  as  'Seventh  street' 
in  the  city  of  Seaside  (formerly  town  of  Sea- 
side), in  Clatsop  county,  state  of  Oregon,  was 
at  the  date  of  and  for  many  years  prior  to  the 
adoption  of  the  original  act  incorporating  the 
town  of  Seaside  (now  city  of  Seaside)  bad  been 


a  pnblic  highway  by  user,  the  same  having  been 
used  and  employed  by  the  public  as  a  common 
public  highway  for  travel  for  over  20  years 
prior  to  the  adoption  of  the  original  act  incor- 
porating the  town  of  Seaside." 

It  is  In  testimony  that  the  county  author- 
ities caused  the  road  to  be  surveyed  before 
Seaside  was  ever  Incorporated,  and  that  the 
county  also  expended  money  and  labor  In 
improving  it  both  before  and  after  the  incor- 
poration of  the  city.  This  amounts  to  a  ded- 
ication of  the  road  for  public  use  by  arts  In 
pals  coupled  with  an  acceptance  by  the 
county,  tlius  constituting  it  a  regular  county 
road.  This  is  the  doctrine  taught  In  the 
eases  of  Bayard  v.  Standard  Oil  Co.,  38  Or. 
438,  63  Pac.  614,  Nosier  v.  Coos  Bay  Rail- 
road Co.,  39  Or.  331,  64  Pac.  644,  Ridings  v. 
Marion  Cbunty,  50  Or.  30,  91  Pac  22,  and 
Eastman  v.  Clackamas  County  (C.  C.)  12 
Sawy.  613,  32  Fed.  24.  The  stipulation  to- 
gether with  the  undisputed  facts  relating  to 
the  control  exerdsed  over  the  way  by  the 
county  court  stamp  it  indubitably  as  a  coun- 
ty road. 

[3]  Upon  the  facts  asi  admitted  by  the  de- 
murrer, we  dedded  in  the  former  opinion 
that  the  county  had  not  surrendered  control 
over  the  county  road,  nor  bad  tbe  state  done 
so  by  any  legislation  relating  to  the  town  or 
city  of  Seaside,  and  hence  that  the  dty  had 
no  authority  to  improve  the  same.  The  con- 
clusion there  reached  has  been  stoutly  con- 
tested by  the  defendants  both  in  their  brief 
and  in  the  oral  argument.  They  dte  a  num- 
ber of  authorities  in  support  of  their  propo- 
sition which  they  thus  state: 

"Whether  a  certain  way  Is  a  street  or  coun- 
ty road  Is  purely  a-  matter  of  geography.  If 
beyond  the  boundaries  of  a  municipality,  it  is 
a  county  road;  if  within  tbe  boundaries  of  a 
municipality.  It  is  a  street." 

These  precedents  have  bad  our  careful 
consideration,  and  while  some  of  them  de- 
clare as  a  conclusion  from  the  legislation  In- 
volved that  the  incorporation  of  a  road 
within  tbe  dty  limits  makes  it  ipso  facto  a 
street,  a  careful  analysis  shows  that  the  rule 
announced  in  those  decisions  rests  upon  a 
construction  of  the  statute  there  under  con- 
sideration. For  instance,  In  Benton  v. 
State,  168  Ala.  176,  62  South.  842,  the  legis- 
lative charter  required  the  dty  to  keep  In 
repair  "all  bridges,  public  roads  and 
streets."  McGrew  v.  Stewart,  61  Kan.  185, 
32  Pac.  896,  depends  upon  a  general  statute 
giving  cities  control  of  all  ways  within  their 
boundaries.  In  such  instances  tbe  state  law 
has  visited  upon  the  cities  authority  over 
county  roads  within  their  limits  to  the  ex- 
clusion of  the  county  authorities.  There  are 
instances  of  the  kind  in  Oregon,  but  this  la 
not  one  of  them.  County  Commissioners  ▼. 
City  of  JacksonviUe,  36  Fla.  196,  18  South. 
339,  29  U  R.  A.  416,  states  the  prlndple 
thus: 
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That  whether  the  county  commissioBers  bad 
betn  deprived  of  a  jurisdiction  of  8uch  road 
within  the  new  town  organization  depended  up- 
on the  legislation  on  tlie  subject  of  public  roads 
and  manicipal  corporations,  and  that  the  in- 
tent of  the  Legislature  as  manifested  by  the 
•tatate  would  control." 

Again,  Sanderson  t.  Texarkana,  108  Ark. 
529,  146  S.  W.  1(K»,  flses  this  language: 

"The  state  in  its  sovereignty  over  all  public 
highways  has  fiUl  power  over  the  streets  as 
well  as  over  public  roads  and  unless  prohibited 
by  the  Constitution  the  Legislature  may  confer 
on  such  agency  as  it  may  deem  best  the  power 
of  supervision  and  control  over  streets." 

In  the  light  of  these  authorities  dted  by 
the  defendants  In  support  of  their  postulate, 
we  are  brought  back  to  the  rule  declared  by 
Mr.  Justice  Bean  in  Bowers  v.  Nell,  61  Or. 
IM,  12S  Pac.  433,  that: 

"Whether  a  county  road  becomes  a,  street 
when  included  within  the  corporate  limits  of  a 
dty  depends  npon  the  intention  of  the  Legis- 
latare  as  gathered  from  the  dty  charter,  gen- 
eral laws,  and  the  whole  course  of  legislation 
on  the  subject" 

Under  tbese  drenmstances  it  Is  not  deem- 
ed necessary  to  reopen  tbe  discussion  or  to 
vary  from  the  conclusions  on  the  law  reach- 
ed in  the  former  decision.  As  already  point- 
ed ont  by  the  testimony,  the  fact  Is  that  the 
way  here  involved  is  a  county  road  as  al- 
leged in  the  complaint,  so  that  thus  fftr  in 
the  investigation  both  the  law  and  the  fact 
are  with  the  plaintiff. 

(4,(1  Xbe  only  remaining  question  neces- 
sary to  be  considered  is  whether  the  plain- 
tiff is  estopped  to  resist  the  proposed  sale  of 
his  property.  Tbe  defendants  rely  greatly 
OD  the  fact  that,  while  tbe  matter  of  the 
proposed  improvement  was  under  considera- 
tion by  the  dty  council  the  plaintiff  and  oth- 
ers lodged  with  that  body  a  writing  which  is 
here  quoted,  after  the  date  and  address: 

"We.  the  undersigned,  property  owners  in 
the  district  to  be  assessed  for  the  improvement 
of  Seventh  street,  formerly  and  commonly 
known  as  Main  street,  from  its  intersection 
with  tbe  south  boundary  line  of  Avenue  B,  pro- 
duced westerly  formerly  and  commonly  known 
as  Washington  street;  to  its  intersection  with 
the  north  boundary  line  of  First  avenue,  east 
of  said  Seventh  street,  formerly  and  commonly 
known  as  Duane  street,  in  the  dty  of  Sea- 
tide,  Or.,  in  tbe  following  manner,  to  wit:  By 
paving  said  street  40  feet  in  width,  20  feet  on 
etch  side  of  the  center  line  of  said  street,  with 
travel  bitulitbic  pavement,  by  constnlcting  ar- 
tificial stone  curbs  along  each  said  pavement, 
by  making  the  necessary  excavation  and  fill  to 
bring  said  street  to  the  established  grade  as 
established  by  Ordinance  No.  107  of  the  city  of 
Seaside,  Or. — hereby  remonstrate  against  said 
improvement  for  tbe  following  reason:  That 
the  present  street  is  in  a  good  condition,  and 
that  it  is  an  unnecessary  expense  to  the  prop- 
trty  owners  to  make  such  improvements  until 
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such  time  as  the  sewer  shall  have  been  laid  up- . 
on  the  said  street,  also  the  present  water  mains 
will  have  to  be  changed  within  a  short  time, 
and  until  said  sewer  and  water  mains  are  laid 
permanently  it  wonld  be  an  unreasonable  ex- 
pense to  put  on  the  property  owners  along  said 
street. 

"Trusting  that  you  will  give  this  remon- 
strance your  careful  consideration,  we  remain, 
your  petitioners." 

Admittedly  this  paper  was  signed  by  the 
plaintiff  with  others.  First  of  all,  this  Is  a 
remonstrance,  an  objedlon.  No  importance 
can  be  attached  to  the  fact  that  the  way  Is 
called  a  street  In  tbe  writing.  That  portion 
of  tbe  instrument  is  substantially  a  quota- 
tion of  the  langnage  used  by  the  dty  au- 
thorities in  framing  the  ordinance,  and  was 
probably  used  by  tbe  plaintiff  and  his  asso- 
dates  to  make  the  remonstrance  .correspond 
in  nomenclature  with  the  proceeding  It  was 
designed  to  oppose.  The  whole  instrument 
amounts  to  no  more  than  their  saying: 

"On  the  assamption  of  the  dty  that  this  is 
■  street  we  remonstrate  against  Its  improve- 
ment." 

In  no  way  do  the  signers  submit  them- 
selves to  the  jurisdiction  of  tbe  dty  or  In- 
vite the  munldpality  to  Incur  the  expense 
of  paving. 

The  coundl  had  no  Jurisdiction  over  the 
subjed-matter  of  Improving  a  county  road 
at  the  expense  of  the  abutting  property  own- 
ers. Mere  consent  will  not  confer  Jurisdic- 
tion upon  a  tribunal  having  limited  author- 
ity In  matters  where  It  has  no  power  to  con- 
dud  such  a  proceeding.  Since  the  case  of 
Strout  ▼.  Portland,  26  Or.  294,  88  Pac.  126, 
It  has  been  the  rule  In  this  state  that: 

"When,  in  proceedings  for  the  levy  of  an 
assessment  for  a  public  improvement,  the  com- 
mon coundl  is  without  jurisdiction  from  the 
beginning,  a  person  whose  property  is  benefited 
by  the  improvement,  but  who  did  not  ask  tor 
such  improvement,  may  deny  tbe  validity  of 
tbe  proceedings,  although  he  made  no  objection 
while  the  improvement  was  in  progress." 

The  doctrine  Is  thus  stated  In  Ladd  t. 
Spencer,  23  Or.  193,  198,  31  Pac.  474,  475: 

"But  the  respondent  objected  by  written  pro- 
test at  the  inception  of  tbe  proceedings,  and  he 
thereby  cbbllenged  the  ad  of  the  council  and 
its  officers.  It  cannot  be  said  that  he  encour- 
aged the  improvement  The  charter  made  no 
provision  that  before  a  person  could  be  heard 
in  an  equitable  proceeding  he  must  tender  the 
amount  of  benefits.  If  an  owner  of  property 
were  obliged  to  do  this  as  a  condition  precedent 
before  he  could  maintain  a  salt,  it  would  tend 
to  do  away  with  every  jurisdictional  require- 
ment in  the  proper  levy  of  special  assessments, 
as  the  council  of  a  city  could,  without  observ- 
ing the  requirements  of  a  charter,  order  the  im- 
provement of  a  street  and  compel  the  owner  of 
the  property  benefited  to  tender  the  amount 
of  the  benefits  before  he  could  enjoin  the  officer 
from  executing  a  void  process." 
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Like  authority  Is  found  in  Smith  v.  Minto, 
30  Or.  351,  48  Pac.  166,  Bank  of  Columbia 
V.  Portland,  41  Or.  1,  67  Pac.  1112,  Jones  v. 
Salem,  63  Or.  126,  123  Pac.  1096,  and  Dyer 
V.  Bandon,  68  Or.  406,  136  Pac.  652.  In  Jones 
V.  Salem  the  municipality  bad  laid  down  a 
system  of  sewers  and  attempted  to  collect 
the  expense  thereupon  by  assessment  upon 
property  said  to  be  benefited.  At  that  junc- 
ture the  property  owners  resisted,  on  the 
ground  that  the  dty  had  not  acquired  juris- 
diction, and  were  successful,  although  the 
Improvement  had  been  made,  and  was  prob- 
ably for  the  benefit  of  their  holdings. 

The  defendants  count  on  Grimes  v.  Sea- 
side, 87  Or.  256,  170  Pa&  310,  to  sustain  their 
contention  that  the  plaintiff,  on  account  of 
his  knowledge  that  the  way  in  question, 
whether  county  road  or  dty  street,  was  be- 
ing Improved  by  the  city,  coupled  with  his 
failure  to  protest.  Is  now  equitably  estopped 
to  maintain  this  suit  In  that  case,  however, 
as  the  opinion  of  Mr.  Justice  Moore  points 
out,  the  plaintiff  himself  with  others  had  ded- 
icated an  extension  of  Bridge  street,  which 
was  afterwards  renamed  Broadway  street, 
"no  part  of  the  Improvement  abutting  upon 
bis  premises  was  made  upon  tlie  county 
road,"  the  street  at  that  point  as  so  dedicat- 
ed being  wholly  south  of  the  road,  and  the 
charter  formula  for  acquiring  jurisdiction 
having  been  followed.  There  the  way  to  be 
improved  had  been  dedicated  as  a  street,  and 
not  as  a  road.  Here  It  was  dedicated  as  a 
county  road  before  the  dty  existed.  There 
the  county  had  not  accepted  the  dedication, 
so  far  as  the  record  discloses.  Here  the 
county  did  accept  the  dedication  by  assum- 
ing control  and  expending  money  In  its  im- 
provement even  after  the  dty  was  incorpo- 
rated. There  the  charter  gave  the  city  Juris- 
diction over  streets,  and  it  accepted  the  ded- 
ication by  Inaugurating  a  system  of  Im- 
provement on  the  street  thus  offered  by  the 
plaintiff  himself.  There  the  county  never 
took  control  of  the  way,  and  here  it  has  nev- 
er surrendered  such  control  in  any  way 
known  to  the  law. 

[8]  The  error  of  the  defendants  seems  to 
lie  In  the  assumption  that  a  chartered  mu- 
nidpat  corporation  may  do  anything  not 
strictly  forbidden  by  Its  charter,  especially 
as  its  voters  may  amend  such  instrument 
according  to  the  second  sedlon  of  article  11 
of  the  state  Constitution  through  the  exer- 
cise of  the  initiative  power  conferred  by  the 
same  Constitution  In  section  la  of  article  4. 
This  assumption  is  not  In  harmony  with  the 
long-established  rule  of  construction  that 
warrant  for  any  action  of  a  dty  must  be 
plainly  disclosed  by  the  terms  of  its  charter, 
which  must  be  strictly  construed. 

This  rule  of  construction  was  followed  in 
the  decision  of  the  former  appeal  of  this 
case.  In  the  later  opinion  by  Mr.  Justice 
Harris  in  Portland  v.  Portland  -Ry.,  U  &  P. 
Co„  80  Or.  271,  297,  156  Pac.  1058,  1067, 


treating  of  munldpal  power  of  taxation,  we 
find  this  language: 

"The  role  is  especially  applicable  to  the  pow- 
er to  tax  (4  Dillon,  Mun.  Corp.  [5th  Ed.]  { 
1378),  because  a  dty  possesses  no  inherent 
power  to  tax,  and  'the  grant  relied  npon  must 
be  evident  and  unmistakable,  and  all-  doubts 
will  be  resolved  against  its  exerdse,  and  in 
favor  of  the  taxpayer.'  Corbett  v.  City  of 
Portland.  31  Or.  407,  415,  48  Pac  428;  Stev- 
ens V.  Taylor,  79  Or.  424,  154  Pac.  896." 

From  the  same  pen  came  this  excerpt  In 
Robertson  v.  Portland,  77  Or.  121,  128,  149 
Pac.  645,  647: 

"It  is  hornbook  law  that  munldpal  corpora- 
tions bave  no  powers  except  such  as  are  grant- 
ed in  express  words  by  their  charters,  or  such 
as  are  necessarily  implied  from  those  granted, 
or  those  essential  to  the  declared  objects  and 
purposes  of  the  corporations.  Corvallis  v.  Car- 
lUe,  10  Or.  139,  45  Am.  Rep.  134;  Beers  t. 
Dallas  City,  16  Or.  334,  18  Pac.  835;  Pacific 
University  v.  Johnson,  47  Or.  448,  84  Pac.  704; 
McDonald  v.  Lane,  49  Or.  530,  90  Pac.  181; 
Naylor  v.  MeCollosh,  54  Or.  305,  103  Pac.  68; 
Mutual  Irr.  Co.  v.  Baker,  58  Or.  306,  110  Pac. 
392,  113  Pac.  9;  Rosa  v.  Bandon,  71  Or.  510, 
142  Pac.  339." 

In  State  ex  rel.  v.  Port  of  Astoria,  79  Or. 
1,  154  Pac.  399,  the  court  had  imder  consid- 
eration two  sections  of  our  state  Constitu- 
tion, viz.  section  2  of  article  11,  giving  to 
the  legal  voters  of  every  dty  and  town  "pow- 
er to  enact  and  amend  their  munldpal  char^ 
ter,  subject  to  the  Constitution  and  criminal 
laws  of  the  state  of  Oregon,"  and  section  la 
of  article  4,  reserving  the  initiative  and  ref- 
erendum powers  "to  the  legal  voters  of  ev- 
ery municipality  and  district  as  to  all  local, 
special  and  munldpal  legislation  of  every 
character  in  or  for  their  respedive  munid- 
pallties  and  distrlds."  By  analogy  the  doc- 
trine of  strict  construdlon  in  such  matters 
and  the  reason  for  It  are  there  given  utter- 
ance as  follows: 

"While  the  prime  purpose  is  to  ascertain  and 
give  effect  to  the  intention  as  expressed  in  the 
language  employed,  yet  the  two  sections  now 
being  considered  ore  designed  to  grant  attri- 
butes of  sovereignty  to  spedfied  local  subdi- 
visions, and,  such  grant  being  a  limitation  on  the 
power  of  the  Lrgisluture,  it  should  be  strictly 
construed,  as  was  properly  held  in  Tfaurber  r. 
McMinnville,  63  Or.  410,  414,  128  Pac.  43; 
and  this  rule  of  construction  must  be  applied 
here,  notwithstanding  the  suggestion  broached 
in  SUte  v.  Schluer,  59  Or.  18,  27,  116  Pac 
1067,  and  regardless  of  the  inference  that  may 
possibly  be  drawn  from  Schubel  t.  Olcott,  60 
Or.  603,  615, 120  Pac.  875." 

Before  the  advent  of  the  Initiative  and 
referendum  the  reason  for  construing  strict- 
ly the  legislative  grants  of  power  to  munic- 
ipalities in  the  form  of  charters  was  that 
they  were  In  derogation  of  the  soverdgnty 
of  the  state.  This  being  true,  as  a  canon  by 
which  to  construe  an  act  of  the  Legislatures 
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wblcb,  as  a  lawmaking  body,  Is  restrained 
only  by  tbe  Constitution,  It  Is  equally  appli- 
cable to  a  mere  local  fraction  of  the  people 
exerdsing  the  Initiative  In  mactlng  and 
amending  charters,  for  this  power  Is  ex- 
pressly subject  not  only  to  the  same  Consti- 
tution that  controls  the  legislative  assembly, 
bat  also  to  "the  criminal  laws  of  the  state 
of  Oregon."  It  would  be  fallacious  to  lay 
down  as  a  premise  that  all  power  over  mu- 
nicipalities has  been  wrested  from  the  Leg- 
Islative  Assembly  and  set  at  large  to  be  em- 
ployed only  by  those  institutions  themselves. 
On  the  contrary,  we  are  taught  in  State  v. 
Port  of  Astoria,  supra,  that  while  the  Legis- 
lature cannot  create  a  corporation  by  special 
law,  yet  "it  has  the  power  to  provide  for  the 
formation  of  corporations  under  general 
laws,  whether  such  corporations  be  private 
or  public,  essentially  proprietary,  or  purely 
munldpaL"  Not  only  so,  but  municipalities 
in  their  charter  schemes  are  subject  to  the 
Constitution  and  criminal  laws,  which  are 
themselves  restrictive  in  their  operation.  It 
logically  follows  that  that  which  is  the  prod- 
uct of  a  limited  authority  and  Is  In  deroga- 
tion of  the  primal  sovereignty  of  the  people, 
as  embodied  in  the  state  government,  should 
be  strictly  construed. 

Drawing  an  analogy  from  sudi  cases  as 
Northern  Pacific  Terminal  Co.  v.  Portland. 
14  Or,  24,  13  Pac.  705,  Bewley  v.  Graves,  17 
Or.  274,  20  Pat  322,  Slme  v.  Spencer,  30  Or. 
340,  47  Pat  919,  French-Glenn  Co,  v.  Harney 
County,  36  Or.  138,  68  Pac.  35,  and  Jones  v. 
Polk  County,  36  Or.  539,  60  Pac.  204,  it 
might  be  argued  that  the  acts  of  the  defend- 
ant would  be  presumed  to  be  regular.  A 
very  marked  distinction,  however,  is  to  be 
observed  respecting  governmental  agencies 
possessing  limited  functions  in  the  matter  of 
obtaining  Jurisdiction  in  limine  and  of  ex- 
ercising such  Jurisdiction  after  it  has  been 
acquired.  As  to  the  former,  the  conditions 
giving  the  municipality  power  to  act  at  all 
most  clearly  be  made  to  appear  both  as  to 
subject-matter  and  as  to  persons  to  be  af- 
fected. In  the  Instant  case  a  proper  con- 
struction of  the  charter  of  Seaside  in  its 
various  forms  discloses  that  the  city  has  no 
jurisdiction  over  the  subject-matter  of  im- 
proving the  county  road  in  question.  Pur- 
suit of  its  prescribed  formula  for  acquiring 
Jurisdiction  orver  persons  In  a  scheme  where 
it  has  charter  power  to  act  does  not  affect 
those  persons  in  any  matter  over  which  it 
has  no  jurisdiction. 

Tlie  state  is  yet  the  chief  and  principal 
manifestation  of  tlie  governmental  p6wer  of 
tbe  people.  All  other  agencies,  including  cit- 
ies, are  subordinate.  A  little  leaven  of  char- 
ter power  will  not  leaven  the  whole  lump  of. 
Jurisdiction,  and  until  the  county,  as  the 
agency  of  the  state,  constituted  for  that  pur- 
pose through  some  recognized  procedure,  has 
surrendered  its  authority  over  tbe  county 


road,  or  there  Is  some  competent  l^islatlon 
on  tbe  subject,  the  dty  cannot  assume  con- 
trol of  it  in  excess  of  the  powers  granted. 
The  decree  of  the  drcnit  court  is  affirmed. 

McBRIDB,  O.  3.,  and  BENSON,  J,  con- 
cur. 
HARRIS,  J,,  concurs  In  the  result. 


(93  Or.  84) 
STATE  ez  reL  AKERSON,  GOOCH  ft  CO., 
Inc.,  T.  HURLBURT,  Sheriff. 

(Supreme  Court  of  Oregon.    July  1,  1919.) 

1.  HoRTOAOBs    <8=>592— Rkdemption— Retbo- 
AonvB  Statute. 

A  state  statute,  which  authorises  the  re- 
demption of  property  sold  on  foreclosure  of  a 
mortgage  where  no  right  of  redemption  previ- 
ously existed,  or  which  extends  tbe  period  of 
redemption  beyond  the  time  formerly  allowed, 
cannot  constitutionally  apply  to  a  sale  under 
a  mortgage  executed  before  its  passage. 

2.  CONBTITDTIONAI.  XiAW  €=>183 — IlCPAIBMKNT 

or  GoNTBACJT  RioHT— Redemption  of  Mokt- 

OAGE. 

Laws  1917,  p.  736,  amending  L.  O.  L.  f 
248,  relating  to  redemption  from  mortgage 
sales,  is  inapplicable  to  mortgages  executed 
prior  to  enactment  thereof,  in  so  far  as  it  gives 
mortgagor  who  has  sold  property  right  to  re- 
deem, and  in  so  far  as  it  extends  period  of  re- 
demption from  one  year  to  one  year  and  ten 
days,  for  to  apply  amendment  to  such  mort- 
gagor would  impair  contract  rights. 

3.  COUBTS  «=>97(6)  —  RtTLES  OF  DKoisioir  — 

United  States  Sttpbsiie  Codbt. 
The  state  Supreme  Court  wiU  accept  ded- 
slon  of  United  States  Supreme  Court  upon  a 
question  arising  under  the  Constitution  of  the 
United  States,  though  logic  of  tbe  opinion 
seems  questionable  to  state  court. 

4.  Naueb  9=316(2)— Idem  Sonans. 

Mortgage  foredosure  complaint  and  decree 
of  sale,  describing  property  as  in  "Blackistone 
addition,"  was  not  fatally  defective,  though 
mortgage  described  property  as  in  "Blackstone 
addition" ;  "Blackistone"  and  "Blackstone"  be- 
ing idem  sonans. 

In  Banc. 

Original  proceeding  In  mandamus  by  the 
State  of  Oregon,  on  the  relation  of  Akerson, 
Goocb  &  Co.,  Incorporated,  against  T.  M. 
Hurlburt,  SberilT  of  Multnomah  (bounty. 
Writ  allowed. 

This  Is  an  original  proceeding  by  manda- 
mus to  compel  the  defendant,  who  is  sheriff 
of  Multnomah  county,  to  execute  in  favor  of 
plaintiff  a  sheriff's  deed  to  certain  property- 
sold  by  him  to  plaintiff's  predecessor  in  In- 
terest   The  facts  are  as  follows: 

On  May  15, 1916,  Melvhi  A.  Smith  executed 
a  mortgage  in  favor  of  Augusta  Rosin,  cov- 


^9For  other  easw  see  nun*  tople  and  KBT-NUMBSR  In  all  Key-Numbered  Dlseeta  and  Indae* 
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erlng  a  tract  of  land  in  Blacklstone  addition 
to  Portland,  to  secure  the  payment  of  $2,000, 
due  in  tliree  years,  with  Interest  at  8  per 
cent,  payable  quarterly,  wliich  mortgage  was 
recorded  May  18, 1916. 

On  January  21,  1918,  default  having  been 
made  in  the  terms  of  the  mortgage,  Augusta 
Rosin  instituted  a  foreclosure  proceeding  In 
the  circuit  court  of  Multnomah  county 
against  Melvin  A.  Smith  and  Eva  M.  Duggan, 
Smith  having  conveyed  the  land  to  Eva  M. 
Duggan  March  8,  1917,  subject  to  the  above- 
mentioned  mortgage,  said  deed  being  record- 
ed AprU  2,  1917. 

On  April  5,  1918,  Judgment  was  rendered 
in  favor  of  plaintiff  Augusta  Rosin  against 
Smith  for  $2,000,  with  interest  at  8  per  cent 
from  February  28,  1917,  and  the  further  sura 
of  $125  as  attorney's  fees,  and  costs  and  dis- 
bursements in  the  amount  of  $25.80,  and  on 
April  11,  1918,  execution  issued  under  which 
the  sheriff  sold  the  above-described  property 
to  Augusta  Rosin  for  $2,000,  leaving  In  favor 
of  Augusta  Rosin  a  deficiency  Judgment 
which  was  subsequently  satisfied  by  levying 
ugalnst  additional  property  of  Smith. 

On  May  25,  1918,  sold  sale  was  confirmed; 
the  order  instructing  and  authorizing  the 
sheriff  to  make  and  deliver  to  Augusta  Ros- 
in, or  her  sucessors,  heirs,  or  assigns,  a  deed 
of  conveyance,  conveying  the  above-described 
real  property  to  her,  or  her  successors,  heirs 
or  assigns,  after  the  expiration  of  one  year 
from  date  thereof. 

Subsequent  to  the  institution  of  the  above 
foreclosure  proceeding,  Eva  M.  Duggan  and 
her  husband  conveyed  the  above-described 
property  to  C.  H.  Van  Allen;  the  deed  be- 
ing dated  March  25,  1918,  and  recorded  May 
18,  1918. 

On  April  17, 1919,  Van  Allen  and  wife  con- 
veyed all  their  interest  in  said  property  to 
Akeraon,  Gooch  &  Co.,  Inc.,  relator  herrfn. 
This  deed  was  recorded  April  17,  1919. 

On  April  30,  1919,  Augusta  Rosin  and  her 
husband  conveyed  all  their  right  title,  and 
interest  in  said  property  to  said  Akerson, 
Gooch  &  Co.,  Inc.,  which  deed  was  recorded 
May  2,  1919.  and  on  May  1, 1919,  assigned,  set 
over,  and  transferred  all  her  right  title,  and 
interest  in  the  sheriff's  certificate  of  sale  Is- 
sued by  the  sheriff  in  the  above  foreclosure, 
which  certificate  of  sale  was  recorded  May 
22,  1919. 

On  May  27,  1919,  the  relator  herein  pre- 
sented said  certificate  of  sale  to  the  sheriff 
of  Multnomah  county,  and  demanded  the 
execution  and  delivery  of  a  deed,  more  than 
one  year  having  elapsed  since  the  confirma- 
tion of  said  sale,  and  no  redemption  having 
been  made.  Prior  or  subsequent  thereto,  the 
above-mentioned  Melvin  A.  Smith  served  a 
notice  on  the  relator  and  on  the  sheriff  of 
Multnomah  county,  notifying  said  persons 
that  he  would  apply  to  the  sheriff  of  Mult- 
nomah county  for  a  certificate  of  redemption 


from  the  above-mentioned  sale  on  the  3d  day 
of  June,  1919. 

On  May  27,  1919,  at  the  time  demand  was 
made  for  the  delivery  of  the  deed  by  the 
sheriff  to  the  relator,  the  sheriff  refused  to 
execute  said  deed,  in  view  of  the  above  no- 
tice. 

At  the  time  the  mortgage  on  which  the 
above  foreclosure  proceeding  was  tiased  was 
executed,  to  wit.  May  16,  1916,  a  Judgment 
debtor  could,  at  any  time  prior  to  the  con- 
firmation of  such  sale,  and  also  within  one 
year  after  confirmation  of  said  sale,  redeem 
the  property,  paying  the  amount  of  the  pur- 
chase money,  with  interest  thereon  at  the 
rate  of  10  per  cent,  per  annum  from  date  of 
sale,  together  with  the  amount  of  any  taxes 
the  purchaser  may  have  been  required  to 
pay  thereon.    Section  248,  L.  O.  L. 

On  May  21, 1917,  section  248,  L.  O.  I/.,  was 
amended,  as  concerns  the  period  of  redemp- 
tion, in  that  a  Judgment  debtor,  who  had 
either  before  or  after  sale  transferred  his 
interests  in  the  property  foreclosed,  should 
be  precluded  from  the  right  to  redeem,  imless 
the  proceeds  from  the  sale  of  said  property 
was  insafflcient  to  satisfy  the  Judgment  in 
which  event  the  Judgment  debtor  should 
have  the  right  to  redeem  from  said  sale  at 
any  time  within  10  days  after  the  year  al- 
lowed by  section  248  for  redemption,  and  not 
otherwise.    Chapter  352,  p.  736,  Laws  1917. 

Plaintiff  prosecutes  this  proceeding,  claim- 
ing that  section  248,  L.  O.  L.,  as  amended  by 
chapter  352,  Laws  1917,  \a  unconstitutional 
and  void  as  applied  to  Judicial  sales  on  mort- 
gages executed  prior  to  the  passage  of  said 
act,  for  the  reason  that  it  extends  the  time. 
wiUiln  which  the  Judgment  debtor  is  per- 
mitted to  redeem,  to  a  period  beyond  that 
prescribed  by  the  statute  in  force  when  the 
mortgage  was  executed. 

Albert  B.  Ridgway,  of  Portland  (Ridgway 
&  Johnson,  of  Portland,  on  the  pleadings), 
for  plaintiff. 

John  K.  KoUock,  of  Portland,  for  defend- 
ant 

McBRIDE,  C.  J.  (after  stating  the  facts 
as  above).  It  requires  no  argument  to  dem- 
onstrate the  proposition  that  by  virtue  of 
the  conveyances  from  Eva  Duggan  to  Van 
Allen,  and  from  Van  Allen  to  plalntUT,  it 
succeeded  to  all  the  rights  of  Mrs.  Rosin,  the 
mortgagee  and  purchaser  at  the  foreclosure 
sale,  and  that  if  the  statute  of  1917,  extend- 
ing the  time  for  redemption,  would  be  void 
as  to  her,  it  would  also  be  void  as  to  plaln- 
Uft 

[1]  It  is  settled  by  the  case  of  Barnltz  v. 
Beverly,  163  U.  8.  118,  16  Sup.  Ct  1042,  41 
L.  Ed.  93,  that  to  use  the  language  of  the 
syllabus — 

"A  state  statute  which  aathorizes  the  re- 
demption of  property  sold  upon  foreclosure  of 
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a  mortgaf  e,  where  no  right  of  redemption  pre- 
vtondy  ezlated,  or  which  extends  the  period  of 
redemption  beyond  the  time  formerly  allowed, 
cannot  constitntionaUy  apply  to  a  sale  under  a 
mortgage  executed  before  its  passage." 

[2]  Prior  to  the  passage  of  the  amendment 
of  1917,  the  mortgagor,  if  he  had  not  parted 
with  his  title  to  the  property,  had  one  year 
within  which  to  redeem.  This  was  the  sitna- 
tion  when  the  mortgage  in  question  was  ex- 
ecuted. By  the  terms  of  the  act  of  1917,  it 
was  provided  that,  upon  the  happening  of  a 
certain  contingency,  namely,  the  failnre  of 
the  property  to  bring  the  amount  of  the 
mortgage  when  sold,  the  Judgment  debtor 
.«hoDld  be  permitted  to  redeem,  and  he 
should,  after  the  expiration  of  one  year, 
haTe  ten  days  additional  time  within  which 
to  make  audi  redemption.  This  constitutes 
a  clear  extension  of  the  time  for  redemption 
from  one  year  to  one  year  and  ten  days,  and 
also  gives  the  mortgagor  a  right  of  redemp- 
tion where  no  such  right  existed  before.  In 
onr  Judgment,  snch  extension  cannot  apply 
to  a  mortgage  executed  before  the  last- 
named  statute  was  enacted. 

The  case  of  Booker  v.  Burr,  194  tJ.  S.  415, 
24  Snp.  Ct  706,  48  L.  Ed.  1046,  is  relied  upon 
by  counsel  for  defendant  as  modifying,  in 
some  degree,  the  mle  laid  down  In  Bamitz 
r.  Beverly,  supra;  but  we  do  not  see  that 
it  in  any  way  sustains  defendant's  conten- 
tion here.  In  that  case  Spencer  and  wife 
mortgaged  property  to  Swiggert,  who  assign- 
ed the  mortgage  to  Bishop,  who  brought  suit 
thereon  and  caused  Burr,  the  sheriff,  to  sell 
the  mortgaged  premises.  Hooker,  who  had 
no  connection  with  the  mortgage  or  any  lien 
upon  tbe  land,  purchased  the  property  at  the 
!!ale  for  a  sum  greatly  in  excess  of  the 
amount  of  the  mortgage.  One  Rhodes,  who 
was  a  Judgment  creditor  of  Spencer,  the 
mortgagor,  assumed  to  redeem  by  pajrlng  to 
the  sheriff  the  amount  of  tbe  purchase  price 
paid  by  Hooker,  together  with  1  per  cent 
per  month  Interest,  as  required  by  the  stat- 
ute then  in  force.  This  the  sheriff  accepted, 
but  Hooker  refused  to  receive  it,  and  there- 
after Burr  executed  a  deed  to  Rhodes. 
Hooker  brought  a  suit  to  set  this  deed  aside 
for  the  alleged  reason  that  when  the  mort- 
gage was  executed  the  law  of  California  pro- 
vided that  a  Judgment  debtor,  or  redemption- 
er  might  redeem  from  the  purchaser  at  a  fore- 
closure sale  at  any  time  within  six  months 
after  tbe  sale,  by  paying  the  purchase  money 
and  2  per  cent,  interest;  and  that  in  the 
rase  then  at  bar  the  redemptloner  bad  al- 
lowed more  than  six  months  to  elapse  and 
liad  paid  the  purchase  money  only  and  1  per 
cent.  Interest  It  appeared  that  after  the 
execution  of  the  mortgage,  but  before  the 
foreclosure  and  sale,  the  law  had  been 
amended  so  as  to  permit  a  redemptloo  with- 
in one  year  and  reducing  the  interest  from 
::  per  cent  to  1  per  cent    Hooker  contend- 


ed that  a>ese  provisions  were  void  as  to 
him,  because  they  Impaired  the  obligation 
of  a  contract  It  was  held  in  substance  that 
Hooker,  being  an  independent  purchaser,  was 
not  in  privity  with  the  original  mortgagee; 
that  as  the  original  mortgage  debt  had  been 
paid  in  full,  from  tbe  sale  of  the  property, 
and  the  mortgagee  had  not  been  a  purchas- 
er at  the  sale,  he  was  not  affected  by  a  tech- 
nical violation  of  a  contract,  which  violation 
could  not  possibly  injure  him;  and  that  a 
discussion  of  whether  the  contract — as  be- 
tween him  and  the  mortgagor — ^had  been 
impaired  would  be  purely  academic.  Con- 
cluding this  branch  of  the  discussion,  the 
court  said: 

"The  question  of  the  impairment  of  the  mort- 
gage contract  therefore,  is  not  before  us  as 
between  mortgagor  and  mortgagee." 

The  court  says  further: 

"We  are  of  the  opinion  that,  as  to  the  plain' 
tUf  In  error,  an  independent  purchaser  at  the 
foredosare  sale,  having  no  connection  what- 
ever with  the  original  contract  between  th« 
mortgagor  and  mortgagee,  his  rights  are  to  be 
determined  by  the  law  as  it  existed  at  the  time 
he  became  a  purchaser,  unless  upon  action  tak- 
en by  the  mortgagee  the  property  had  been  sold 
under  a  decree  providing  that  It  should  be  sold 
without  regard  to  the  subsequent  legislatl^lf 
which  impaired  his  contract  The  purchaser 
bought  at  the  time  when  the  law  as  altered  was 
in  operation,  and,  so  far  as  he  was  concerned. 
It  was  a  vaUd  law;  his  contract  was  made  un- 
der that  law,  and  it  is  no  business  of  his  wheth- 
er the  original  contract  between  the  mortgagor 
and  mortgagee  was  impaired  or  not  by  tbe  sub- 
sequent legislation.  He  cannot  be  heard  to  con- 
tend that  the  original  law  applies  to  him,  be- 
cause a  subsequent  statute  might  be  void  as  to 
some  one  else.  The  some  one  else  might  waive 
its  illegality  or  consent  to  Its  enforcement,  or 
the  question  might  have  no  importance,  because 
the  property  sold  for  enough  to  pay  the  debt 
even  though  there  was  an  abstract  impairment 
of  the  obligation  of  his  contract. 

"The  purchaser  must  found  his  rights  upon 
the  law  as  it  existed  when  he  purclmsed.  An 
alteration  after  he  had  purchased,  to  his  preju- 
dice, would  be  a  different  thing.  Cooley  on 
Const  Limitations  (4th  Ed.)  356.  We  agree 
that  the  law  existing  when  a  mortgage  is  made 
enters  into  and  becomes  a  part  of  tbe  con- 
tract but  that  contract  has  nothing  to  do,  so 
far  as  this  question  is  concerned,  with  the  con- 
tract of  a  purchaser  at  a  foredosure  sale  hav- 
ing no  other  connection  with  the  mortgage  than 
that  of  a  purchaser  at  snch  sale.  His  rights  re- 
garding matters  of  redemption  are  to  be  deter- 
mined as  we  have  stated." 

The  sum  of  the  whole  opinion  seems  to  be 
that,  as  between  the  mortgagor  or  his  as- 
signee and  tbe  mortgagee,  such  mortgagee 
or  his  assignee  has  tbe  right  to  Insist  upon 
redemption,  according  to  the  requirements 
of  tbe  statute  in  force  at  the  time  the  mort- 
gage was  executed,  but  that  an  independent 
purchaser  at  the  mortgage  sale  has  no  such 
privity  with  the  contract  between  tbe  mort- 
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gagor  and  mortgagee,  as  entitles  blm  to 
Insist  on  redemption  In  accordance  with  the 
law  existing  at  the  time  of  execution,  but, 
on  the  contrary,  will  talie  the  property  sub- 
ject to  the  provisions  of  the  law  In  force  at 
the  time  of  the  sale. 

[3]  The  logic  of  the  opinion  seems,  to  the 
writer,  to  be  questionable;  but  it  is  the  de- 
cision of  the  highest  court  of  the  land  upon 
a  question  arising  under  the  Constitution  of 
the  United  States,  and  this  court  must  ac- 
cept it. 

.  The  case  at  bar  stands  upon  a  dilferent 
footing.  Here  the  mortgagee  was  the  pur- 
chaser at  the  foreclosure  sale.  The  property 
did  not  bring  the  amount  of  the  mortgage. 
On  May  2.  1019.  Mrs.  Rosin  conveyed  to  pe- 
titioner herein  all  her  right,  title,  and  inter- 
est in  the  property  which,  in  effect,  conveyed 
all  her  rights  arising  under  the  certificate 
of  sale  executed  to  her  when  she  purchased 
the  property.  Plaintiff  was  not  an  Independ- 
ent purchaser  at  the  sale,  but  derived  Its 
right  through  Mrs.  Rosin,  the  original  mort- 
gagee, and  stood  in  her  shoes.  As  Mrs.  Rosin 
had  a  right  to  Insist  on  redemption  within  a 
year  from  the  confirmation  of  the  sale,  pe- 
titioner, as  her  successor,  had  the  same  right. 
The  fact  that  Mrs.  Rosin  succeeded  In  col- 
lecting the  deficiency  due  her  from  the  mort- 
gagor by  subsequently  levying  upon  and  sell- 
ing other  property  of  the  mortgagor  can 
malte  no  difference  in  the  result.  By  virtue 
of  the  law  existing  at  the  time  of  the  execu- 
tion of  the  mortgage,  which  law  was  Just 
as  much  a  part  of  the  contract  as  If  it  had 
been  written  into  it,  Mrs.  Rosin  was  entitled 
to  receive  a  deed  at  the  end  of  tlie  one  year 
from  the  confirmation  of  the  sale,  if  a  sale 
of  the  property  should  become  necessary. 
The  law  then  specified  no  contingency  under 
which  this  time  could  be  extended.  If  it 
was  competent  for  the  Legislature,  after  the 
mortgage  had  been  executed,  to  extend  the 
time  for  redemption  ten  days,  there  is  no 
logical  reason  why  it  could  not  extend  It  for 
a  year,  or  even  for  a  longer  period.  The 
length  of  time  which  a  purchaser  at  a  fore- 
closure must  wait  after  confirmation  before 
he  can  secure  a  full  and  Indefeasible  title 
to  the  premises  offered  for  sale  might,  and 
frequently  would.  Influence  him  In  making 
his  bid.  The  law  of  the  contract  gave  the 
mortgagee  the  right  to  receive  a  deed  for 
the  premises  at  the  end  of  one  year  from  the 
confirmation  of  salel  The  law  of  1917 
extended  this  time  to  one  year  and  ten  days 
if  a  certain  contingency  should  happen.  To 
this  extent  it  Impaired  the  contract  and  is 
therefore  inapplicable. 

[4]  Another  question  is  raised  In  regard  to 
the  suflSciency  of  the  decree  to  support  a  sale. 
It  appears  that  the  mortgage  described  the 
property  as  situated  In  "Blacklstone  addi- 
tion" to  the  olty  of  Portland,  while  the  com- 


plaint and  decree  describe  It  as  situated  In 
"Blackstone's  addition."  It  Is  admitted  la 
the  petition  and  writ  that  the  property  sold 
was  the  identical  property  mortgaged.  The 
names  "Blacklstone"  and  "Blackstone"  are 
so  similar  as  to  come  fairly  within  the  rule 
of  Idem  sonans. 

A  Judgment  will  be  entered  directing  the 
sheriff  to  execute  a  deed  to  the  petitioner. 


(93  Or.  186) 

DUNCAN  LUMBER  CO.  t.  WILLAPA  LUM- 
BER CO.* 

(Supreme  Court  of  Oregon.    July  1,  1919.) 

1.  Appearance  e=s>8(3)— DEracrs  iw  Pbocess 
— Waiver— Answeb  Upon  Mebitb. 

The  filing  of  an  answer  npon  the  merits 
constitutes  a  voluntary  appearance  and  a  walv* 
er  of  any  defect  in  the  service  of  summons, 
though  plea  in  abatement  challenging  Jurisdic- 
tion of  the  person  is  joined  with  plea  to  the 
merits,  notwithstanding  Lw  O.  L.  i  74,  as  amend- 
ed by  Laws  1911,  p.  144. 

2.  EvioENCE  C=»  1 12(6)— Written  Contbaot— 
Sales— Negotiations. 

Where  written  order  constituted  complete 
contract,  evidence  of  letters  and  telephone  con- 
versation between  the  parties  daring  the  nego- 
tiations, whereby  it  was  agreed  that  terms 
should  be  different  from  those  contained  in  the 
written  instrument  subsequently  signed,  was 
not  admissible. 

3.  Sales  ®=»418(2)— Failure  to  Deliveb— 
Measure  of  Damages. 

The  measure  of  damages  for  failure  to  de- 
liver merchandise,  in  accordance  with  contract, 
if  the  articles  have  a  market  value,  is  the  dif- 
ference between  the  contract  price  and  the  ma^ 
ket  value  at  time  and  place  of  delivery. 

4.  Sales  €=>418(7)— Failure  to  Deltveb— 
Damages— Purchase  of  Goods  Elsewiiebk. 

While  buyer  is  not  required  to  go  into  the 
market  and  purchase  goods  elsewhere  before 
bringing  his  action  for  seller's  failure  to  deliv- 
er, be  may,  if  he  sees  fit,  do  so,  and  if  in  a  suc- 
cessful effort  to  minimize  the  damage  he  in- 
curs exi>en8e,  he  may  recover  such  expenditures 
as  an  element  of  damages,  so  long  as  the  total 
recovery  does  not  exceed  the  difference  between 
the  contract  price  and  market  price. 

5.  Appeal  and  Error  «s>1060(2)— Review— 
Harmless  Error. 

In  buyer's  action  for  seller's  failure  to  de- 
liver spruce  lumt>er,  admission  of  evidence  ae 
to  market  value  of  higher  grade  of  spruce  than 
that  called  for  by  the  contract  was  harmless  to 
seller,  where  only  effect  of  such  evidence  was 
to  explain  prevailing  high  price  of  all  grades  of 
spruce. 

6.  Sales  «=al81(ll)— Failure  to  Dxuteb— 
Extension  of  Time  for  Deltvebt— Evi- 
dence. 

In  buyer's  action  for  seller's  failure  to  de- 
liver, evidence  as  to  agreement  to  extend  time 
for  delivery  held  sufficient. 


^9For  other  cases  sea  cam*  topic  and  KBT-NUMBBR  in  all  Ke]r-Numb«r*d  Digests  and  Indezas 
•Rehearing  denied  U3  Pae.  476. 
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1.  Sales  «=3l81(9}— Failubk  to  Dbutxb— 
Datk  of  Bbeach— Evidence. 
In  boyer's  action  for  seller's  failure  to  de- 
Krer,  where  there  was  evidence  of  agreement 
to  fxtend  time  of  delivery,  seller's  letter  to 
boyer,  declining  to  make  further  deliveries,  was 
admissible  to  fix  date  of  breach. 

S,  Appeal  and  Ebrob  ^=9970(3)— Discbxtion 
OF  CoDBT— Rebuttal  Testimont. 
Discretion  of  court  in  admitting  evidence 
designed  to  prove  original  cause  of  action,  by 
plaintiff  on  rebuttal,  is  not  reviewable  in  ab- 
sence of  manifest  abuse. 

9.  Tbial  «=>G3(2)  —  Rebuttal  Evidenck  — 
Discbetion. 

In  buyer's  action  for  seller's  failure  to  de- 
liver lumber,  where  evidence  as  to  market  val- 
ue was  allowed  to  take  a  wide  range  upon  the 
part  of  both  litigants,  and  seller  introduced  ev- 
idence of  individual  sales  from  June  to  Sep- 
tember, court's  action  in  permitting  plaintiff, 
during  rebuttal,  to  introduce  evidence  of  three 
sales  during  months  of  April,  August,  and  De- 
cember was  not  manifest  abuse  of  discretion. 

10.  Damages  ®s>68— Intebeot— Unliquidat^ 
ED  Claim. 

Buyer  suing  seller  for  failure  to  deliver  Is 
not  entitled  to  interest  on  his  damages. 

U.  Tbial  €=>232(3)  —  Instbdctions  —  Evi- 
dence. 
Instructions  directing  jury  to  "do  the  best 
yon  can,  according  to  all  the  evidence  that  has 
been  introduced,"  held  not  subject  to  objection 
that  it  permitted  jory  to  indulge  in  speculation 
in  reaching  verdict. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;  C.  U.  Gantenbdn,  Judg& 

Action  by  the  Duncan  Lumber  Company 
against  th«  Wlllapa  Lumber  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AJUrmed  as  modlfled. 

This  la  an  action  In  which  plaintiff  seeks 
to  recover  damages  for  the  breach  of  a  con- 
tract The  substance  of  the  complaint  Is  that 
the  parties  entered  Into  a  contract  dated 
March  22,  1917,  whereby  defendant  agreed  to 
manufacture  and  sell  to  plaintiff  certain 
spruce  lumber,  at  an  agreed  price  of  ^2  per 
thousand  feet.  f.  o.  b.  Chicago;  that  defend- 
ant was  to  pay  the  freight  and  pay  plaintiff 
a  commission  of  5  per  cent.,  and  that  the 
delivery  was  to  be  completed  not  later  than 
May  30.  1017.  It  Is  then  alleged  that  de- 
fendant failed  and  refused  to  deliver  a  large 
portion  of  the  lumber,  the  shortage  amount- 
ing to  344,483  feet ;  that  by  mutual  agreement 
the  date  of  delivery  was  extended  to  August 
IS,  1917,  at  which  time  defendant  failed  and 
refused  to  make  further  delivery.  It  Is  fur- 
ther averred  that  on  August  18,  1917,  and 
for  some  days  subsequent  thereto,  the  mar- 
ket price  of  spruce  lumber  of  the  kind  and 
quality  specified  In  the  contract,  at  Chicago, 
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was  $75  per  thousand  feet,  wbicb  allega- 
tion Is  followed  by  computations  Showing 
that  the  difference  between  the  contract  price 
and  the  market  price  at  that  date  was 
$11,928.18,  which  plaintiff  fixes  as  the  amount 
of  his  loss.  It  should  also  be  observed  that 
the  complaint  further  alleges  that  the  de- 
fendant is  a  Washington  corporation,  having 
Its  principal  place  of  business  at  Raymond, 
Wash.,  "and  carrying  on  and  transacting  busi- 
ness and  sales  of  its  products  in  the  state  of 
Oregon ;  that  It  has  not  appointed  any  attor- 
ney in  fact  or  resident  agent  upon  which 
service  or  other  process  may  be  had." 

Service  of  summons  was  made  by  serving 
it  personally  upon  Howard  Jayne,  secretary 
of  the  defendant  corporation,  during  his  tem- 
porary visit  to  Portland.  Thereafter  de- 
fendant appeared  specially,  with  a  motion  to 
quash  the  service  of  summons,  upon  the 
ground  that  the  defendant  was  a  foreign 
corporation,  having  no  established  agency  in 
Oregon,  and  not  transacting  any  of  its  busi- 
ness in  tills  state.  This  motion  was  dented, 
and  thereupon  the  defendant  simultaneously 
filed  a  plea  In  abatement,  and  an  answer  to 
the  merits.  The  former  consisted  of  recit- 
als relating  to  the  condition  of  defendant  as 
a  foreign  corporation,  and,  as  In  the  mo- 
tion to  quash  the  service  of  summons,  chal- 
lenged the  court's  jurisdiction  of  defend- 
ant's person,  as  sought  to  be  acquired  by  the 
personal  service  upon  its  secretary  while  he 
happened  to  be  visiting  Portland  upon  his 
private  affairs. 

The  answer  to  the  merits  begins  with  this 
paragraph: 

"For  a  further  and  separate  answer  to  plaln- 
tiCTs  amended  complaint,  and  pursuant  to  chap- 
ter 99,  General  I^aws  of  Orogon  for  the  year 
1911,  and  not  waiving  Its  plea  In  abatement 
hereinbefore  set  forth,  and  not  giving  this  court 
jurisdiction  over  It,  defendant  for  answer  to 
plaintiff's  amended  complaint  herein  admits, 
denies,  and  alleges  as  follows." 

It  further  consists  of  a  general  denial  of 
the  allegations  of  the  complaint,  and  then 
pleads  atUrmatively  that  on  March  22,  1917, 
plaintiff  sent  from  t-ortland  to  defendant  at 
Raymond,  Wash.,  an  order  for  certain  spruce 
lumber,  which  is  the  order  referred  to  In  the 
complaint ;  that  defendant,  by  letter  of  April 
Sth,  rejected  the  oruer,  advising  plaintiff 
that  It  could  not  accept  It,  but  was  willing  to 
accept  a  portion  of  It,  and  buy  what  It  could 
from  the  neighboring  mills,  making  the  best 
shipment  possible,  but  that  It  would  not 
make  a  definite  promise  of  delivery;  that  on 
April  9th  plaintiff  accepted  defendant's  offer 
as  contained  In  its  letter  of  April  Sth,  and 
in  its  letter  of  acceptance  asked  defendant  to 
return  Its  original  order  dated  March  22d, 
being  order  No.  1400,  for  the  purpose  of  com- 
pleting its  files,  and  that  In  compliance  there- 
with defendant  returned  the  order;  that  said 
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order  of  March  22d,  as  modified  by  defend- 
ant's letter  of  April  6th  and  plalntlfTe  letter 
of  April  9th,  constituted  the  agreement  be- 
tween the  parties,  and  Is  the  agreement  re- 
ferred to  In  the  complaint;  that  such  agree- 
ment did  not  bind  defendant  to  manufacture, 
sell,  or  deliver  any  specific  amount  of  lumber 
at  any  specified  time,  \>nt  that  defendant  was 
willing  to  accept  a  portion  of  the  order,  bnt 
did  not  undertake  to  make  delivery  at  any 
specified  time.  It  concludes  with  a  prayer  for 
Judgment  for  Us  costs  and  disbursements. 

A  reply  was  filed,  denying  the  affirmative 
matter  of  the  answer,  and  thereafter  the 
issues  joined  by  the  plea  In  abatement  and 
reply  thereto  were  tried  by  a  jury,  resulting 
in  a  verdict  In  favor  of  plaintiff,  and  then 
followed  a  trial  by  jury  upon  the  merits,  re- 
sulting in  a  verdict  and  judgment  in  favor  of 
plaintiff  for  $7,600  with  interest  at  6  per  cent 
per  annum  from  August  18,  1917,  amounting 
to  $186,  and  defendant  appeals. 

Homer  D.  Angell,  of  Portland  (Angell  ft 
Fisher,  of  Portland,  and  Welsh  ft  Welsh,  of 
Raymond,  Wash.,  on  the  briefs),  for  appel- 
lant. 

J.  O.  Arnold,  of  Portland,  for  respondent 

BEINSON,  J.  (after  stating  the  facts  as 
alMve).  [1]  A  considerable  number  of  the 
assigiunents  of  error  are  based  upon  the  con- 
tention that  the  court  never  acquired  juris- 
diction of  the  i>erson  of  the  defendant,  and 
all  of  these  may  be  considered  together. 
At  the  outset  It  must  be  observed  that  the 
defendant  has  filed  an  answer  upon  the 
merits,  which,  according  to  a  long  line  of  de- 
cisions of  this  court,  constitutes  a  volun- 
tary appearance  and  a  waiver  of  any  defect 
in  the  service  of  summons.  Among  these  are 
Rogue  River  Mining  Co.  v.  Walker,  1  Or. 
841;  Barker  v.  Fahle,  2  Or.  89;  White  v.  N. 
W.  S.  Co.,  5  Or.  99,  102;  Kinkade  v.  Myers, 
17  Or.  470,  21  Pac.  657;  Belknap  v.  Charlton, 
26  Or.  41,  34  Pac.  758;  Flldew  v.  Milner, 
67  Or.  16,  109  Pac.  1092.  The  case  of  Bel- 
knap V.  Charlton,  supra,  may  be  regarded  as 
the  leading  case  upon  the  subject  in  this 
jurisdiction,  having  been  many  times  cited 
with  approval,  the  latest  being  in  Felts  v. 
Boyer,  73  Or.  83,  144  Pac.  420,  and  Roethler 
V.  Cummlngs,  84  Or.  442,  165  Pac.  356.  In 
the  case  of  Belknap  v.  C!barlton,  Mr.  Justice 
Bean  says: 

'It  is  claimed  by  the  plaintiffs  that  while  a 
defendant  may  appear  specially  to  object  to 
the  jurisdiction  of  the  court  over  him  on  ac- 
count of  the  illegal  service  of  process  (Kinkade 
V.  Myers,  17  Or.  470,  21  Pac.  657),  he  must 
keep  out  of  court  for  every  other  purpose,  and 
that  any  appearance  which  calls  into  action  the 
power  of  the  court  for  any  purpose  except  to 
decide  upon  its  own  jurisdiction  is  a  general  ap- 
pearance, and  waives  all  defects  in  the  service  of 
process,  and  many  authorities  are  cited  to  sus- 
tain this  position.    The  principle  to  be  extracted 


from  the  decisions  on  this  subject  is  that,  wh«« 
the  defendant  appears  and  asks  some  relief 
which  can  be  granted  only  on  the  hypothesis 
that  the  court  has  jurisdiction  of  the  cause  and 
the  person,  it  is  a  submission  to  the  jurisdic- 
tion of  the  court  as  completely  as  if  he  had  been 
regularly  served  with  process,  whether  such 
an  appearance  by  its  terms  be  Umited  to  a 
special  purpose  or  not  •  •  •  This  seems  to 
be  a  reasonable  rule,  and  one  which  will  ade- 
quately protect  the  rights  of  the  parties,  and 
it  determines  the  effect  of  defendant's  appear- 
ance from  the  nature  of  the  relief  which  he 
seeks  to  obtain.  If  he  asks  the  court  to  ad- 
judicate upon  some  question  affecting  the  mer- 
its of  the  controversy,  or  for  some  relief  which 
presupposes  jurisdiction  of  the  person,  and 
which  can  be  granted  only  after  jurisdiction  is 
acquired,  he  will  be  deemed  to  have  made  a 
general  appearance,  and  to  have  submitted  him- 
self to  the  jurisdiction  of  the  court,  and  can- 
not by  any  act  of  his,  limit  his  appearance  to 
a  special  purpose." 

In  the  present  case,  the  defendant  ap- 
pears to  have  acted  upon  the  theory  that 
since  the  amendment  of  section  74,  p.  144, 
li.  O.  L.,  General  Laws  of  Oregon  for  1911, 
a  plea  in  abatement,  challengiug  the  Jurisdic- 
tion of  the  iffirson,  may  be  joined  with  a  plea 
to  the  merits  without  ejecting  a  waiver  of 
defects  In  the  service  of  the  summons.  But 
this  does  not  follow.  It  Is  true  that  when 
the  defect  in  the  service  does  not  appear  upon 
the  face  of  the  record.  It  may  be  called  to 
the  attention  of  the  court  by  a  plea  in  abate- 
ment, and  it  is  also  true  that  in  all  proper 
cases  the  plea  in  abatement  may  be  joined 
with  other  defenses  and  counterclaims  in 
the  same  answer,  but  there  is  nothing  in  the 
statute  which  tends  to  neutralize  the  estab- 
lished legal  effect  of  pleading  to  the  merits, 
which  is  that  it  is  a  voluntary  submission  to 
the  jurisdiction  of  the  court  From  the 
moment  that  defendant  filed  its  answer  there 
was  no  further  question  of  jurisdiction  left 
In  the  case. 

Turning,  then,  to  the  questions  arising  upon 
the  trial  upon  the  merits,  the  defendant  first 
urges  that  the  court  erred  In  excluding  from 
the  consideration  of  the  jury  two  letters 
which  were  identified  as  Exhibits  0  and  D, 
and  also  the  substance  of  a  telephone  con- 
versation between  the  secretary  of  the  de- 
fendant and  the  president  of  the  Iplalntiff. 
These  three  assignments  are  here  grouped  to- 
gether for  the  reason  that  they  present  the 
same  problem.  The  two  letters,  in  their  or- 
der, are  as  follows: 

Exhibit  C. 

"April  S,  1917. 
"Duncan  Lnmber  Co.,  Northwestern  Bank 
BIdg.,  Portland,  Oregon — Gentlemen:  We  are 
in  receipt  of  yours  of  the  3d  insL  requesting  re- 
turn of  blue  sheet  acknowledgment  of  your  or- 
der No.  1400.  This  order  came  into  the  office 
during  the  writer's  absence  in  the  East  Last 
week  he  called  at  your  office  and  talked  with 
Mr.  Duncan  regarding  date  of  shipment  men- 
tioned in  your  letter. 
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(in 
"In  the  Grst  {dace  we  wish  to  state  we  can- 
not accept  this  order  as  it  stands  and  complete 
shipment  before  next  fall.  We  are  willing  to 
accept  a  portion  of  it  and  buy  what  we  can  from 
neighboring  mills,  making  the  best  shipment 
possible,  but  we  are  not  willing  to  go  on  rec- 
ord with  a  definite  promise  of  delivery. 

"We  wish  yon  wonld  call  us  by  phone  and 
talk  this  matter  over  with  us  or  write  iia  fully 
how  you  wish  as  to  handle  it. 
"Yours  very  truly, 

"Willapa  Lumber  Company, 

"Jayne,  Secretary." 

Exhibit  D. 

"April  9, 1917. 
"Kle:   Order  No.  1400. 

"Willapa  Lumber  Company,  Raymond,  Wash- 
ington— Gentlemen:  Attpjition  Howard  Jayne, 
Sec.  Referring  to  your  letter  of  April  5th,  and 
confirming  phone  conversation,  kindly  let  us 
have  return  acknowledgment  of  our  order  above 
numbered  to  complete  our  files  and  please  do 
all  that  you  possibly  can  toward  getting  this 
material  ready  for  shipment.  As  soon  as  you 
have  any  of  this  material  ready  for  loading,  or- 
der car,  showing  on  the  face  of  your  car  order: 
'Material  for  the  Construction  of  System  Cars — 
Order  Duncan  Lumber  Company' — and  send 
08  a  copy  of  this  car  order  and  we  will  give  the 
matter  of  having  equipment  placed  at  your 
plant,  immediate  attention. 

"I  hope  that  you  will  give  this  order  the  vig- 
orous attention  that  it  demands,  and  with  best 
wishes,  remain 

"Tours  very  truly, 

"Duncan  Lumber  Company. 
"O.  M.  Duncan,  President. 

"Cars  furnished  as  above  must  not  be  diverted 
to  other  loadings." 

In  regard  to  the  telephone  conversation, 
which  was  excluded,  the  defendant's  secre- 
tary, Jayne,  was  permitted  to  testify  as  fol- 
lows: 

"^ell,  as  I  understood,  it  was  practically 
agreed  between  U9  that  we  were  to  furiUsh 
what  we  could  and  buy  from  neighboring  mills 
when  we  could,  and  Mr.  Duncan  was  to  buy 
the  rest  outside.  That  is  the  reason  I  signed 
the  order." 

The  order,  which  was  signed  by  Jayne  after 
the  exchange  of  the  foregoing  correspond- 
ence, and  after  the  telephone  conversation 
above  referred  to,  and  which  Is  the  founda- 
tion of  plaintifTs  action,  reads  as  follows: 

"No.  1400.    PorUand,  Oregon,  Mar.  22,  1917. 

"To  Willapa  Lumber  Company,  Raymond, 
Wash.  Ship  to  Duncan  Lumber  Company, 
Minnesota  Transfer,  Minn.    Route:   N.  P. 

"It  is  understood,  unless  otherwise  specified, 
that  all  lumber  shipped  on  this  order  will  con- 
form to  the  standard  classification,  grading  and 
dressing  rules  adopted  by  the  West  Coast  Lum- 
ber Manufacturers'  Association  and  is  guar- 
anteed not  to  exceed  association  weights. 

"Load  all  cars  to  capacity  in  accordance 
with  railway  taritte  governing,  and  make  prop- 
er notation  on  bill  of  lading  to  protect  actual 
weight  of  contents.  Any  excess  freight  charges 
resulting  through  your  failure  to  do  this  will 
be  for  your  account. 
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"Prices  attached  are  f.  o.  b.  cars  Pullman, 
HI. 

•Terms:  Regular.  (Prices  include  6  per  cent. 
commission  to  ,ns.) 

BABtr  Spruce  Refrigerator  Car  Lining  Strips,  Kiln 
Dried  $42.00 

<,500  ft.  Ix6"-<'  sas  to  UA«".  edges  ronglL 

7.000  "     "       r  do. 

U.BOO  "     "      W 

BABtr  Spruce  Refrigerator  Car  Lining,  Klin  Dried. 
$42.00 

t».000  ft  IxS"—  G'     SIS  TAQ  to  U/ieO-i/t"  tec*. 

12,600   "     "         6'«"  do, 

91.000   <<     "         J'  - 

16,000  <•    "     ir  " 

128,000  "     "       14'  " 

112,000  "     "       1«'  " 

As  per  Sketch  "C"  B/P  #U4-1400. 

"Shipment:  Commence  promptly  and  com- 
plete by  May  15  to  30,  1917. 

"Note. — ^When  ordering  cars  show  on  requisi- 
tion 'Material  for  Duncan  Lumber  Co.  for  Con- 
struction Northern  Pacific  System  Refrigerator 
Cars— Final  Destination  Pullman,  lU.'  and  send 
us  copy  of  your  car  order.  Special  arrange- 
ments will  be  made  to  furnish  cars  promptly 
when  so  ordered. 

"Confirming  phone  conversation  vrith  Mr. 
Jayne. 

"This  order  accepted  and  will  be  shipped. 
"Willapa  Lumber  Co., 

"By  Jayne. 

"Our  order  No.  1400. 

"Sign  and  retusn  to  us  at  Portland." 

[2]  It  is  the  contrition  of  the  defendant, 
as  disclosed  in  its  answer  and  in  the  argu- 
ment upon  this  appeal,  that  the  true  contract 
between  the  parties  is  to  he  found  in  the  two 
letters  and  the  foregoing  order.  Neither 
fraud  nor  mistake  is  alleged.  An  inspection 
of  the  order  discloses  that  it  is,  on  its  face, 
a  complete  contract  It  does  not  appear  that 
any  necessary  detail  is  omitted  which  should 
be  supplied,  nor  is  It  contended  by  the  de- 
fendant that  the  letters  and  telephone  con- 
versation supply  additional  details,  but  that 
they  modify  the  terms  thereof.  In  other 
words,  defendant  seeks,  by  these  offers,  to  es- 
tablish, by  evidence  dehors  the  contract,  that 
prior  to  its  execution  there  were  negotiations 
where  It  was  agreed  that  the  terms  of  the 
contract,  both  as  to  quantity  of  material  and 
as  to  time  of  delivery,  should  be  dilTerent 
from  those  expressed  in  the  instrument  sub- 
sequently signed  by  the  defendant.  That  this 
cannot  be  done  is  so  clearly  taught  in  Sund 
&  Co.  v.  Flagg  &  Standlfer  Co.,  86  Or.  280, 
168  Paa  300,  that  it  requires  no  further  com- 
ment.   The  evidence  was  properly  excluded. 

[3, 4]  It  is  then  urged  that  error  resulted 
from  the  action  of  the  court  in  admitting  evi- 
dence of  the  expense  incurred  by  the  plain- 
tiff in  purchasing  lumber  elsewhere,  after 
plalntill's  failure  to  deliver  the  same.  It  is 
the  settled  law  of  this  state,  as  conceded  by 
the  parties  hereto,  that  the  measure  of  dam- 
ages for  failure  to  deliver  merchandise,  in 
accordance  with  a  contract  of  purchase,  if 
the  articles  have  a  market  value,  is  the 
difference  between  the  contract  price  and 
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the  market  value  at  the  time  and  place  of 
delivery.  But  there  Is  another  doctrine 
equally  well  founded,  to  the  effect  that  while 
the  purchaser  is  not  required  to  go  into  the 
niarb.et  and  purchase  the  goods  elsewhere  be- 
fore bringing  his  action,  he  may,  if  he  Bee 
flt,  do  80,  and  if,  in  a  successful  effort  to 
minimize  the  damage,  he  incurs  expense,  he 
is  entitled  to  recover  such  expenditures  as 
an  element  of  damages,  so  long  as  the  total 
recovery  does  not  exceed  the  difference  be- 
tween the  contract  price  and  the  market 
price  of  the  merchandise  which  the  defendr 
ant  failed  to  deliver  in  accordance  with  the 
terms  of  his  agreement.  8  R.  C.  L.  450.  In 
the  present  case  tne  trial  court  submitted 
such  evidence  to  the  jury  under  the  follow- 
ing Instruction: 

"Ton  are  further  instructed,  however,  that 
if  you  also  find  that  plaintiff  in  this  case  was 
able  to  buy  some  or  all  of  the  lumber  not  de- 
livered under  the  contract  at  less  than  the  mar- 
ket value,  then  you  are  to  allow  the  plaintiff 
as  damages  only  the  amount  of  its  actual  loss, 
that  is,  the  difference  between  the  contract 
price  and  the  price  plaintiff  had  to  pay  to  re- 
place the  order;  •  •  •  but  In  that  case  you 
must  also  take  into  consideration  and  compen- 
sate plaintiff  for  the  necessary  and  reasonable 
expenses  plaintiff  was  obliged  to  incur  for  sal- 
aries and  railroad  fares  of  e&ploy£s,  and  tele- 
grams and  telephone  charges  in  connection  with 
replacing  the  order,  as  alleged  in  plaintiff's  com- 
plaint, and  not  to  exceed  the  amount  stated^  In 
said  complaint.  But  you  must  bear  in  mind 
that  the  total  damages  which  yon  may  allow  in 
any  event  for  any  lumber  not  delivered  under 
the  contract  must  not  exceed  the  difference  be- 
tween the  contract  price  and  the  market  value 
at  the  time  of  the  breach  at  the  place  of  delivery, 
*  *  *  nor  shall  such  damages  exceed  the 
amount  demanded  in  the  complaint." 

OThere  was  evidence  submitted  to  the  Jury 
to  the  effect  that  the  market  value  at  the 
time  of  the  breach,  at  the  place  of  delivery, 
was  $75  per  thousand  feet,  but  that  plaintiff 
purchased  some  of  it  at  $61  and  $66,  and 
that  the  total  loss  to  plaintiff,  exclusive  of  his 
expenses,  was  reduced  to  $7,520.27,  while  at 
the  market  value  it  would-  have  amounted  to 
$11,928.18.  In  this  state  of  the  record,  it  was 
not  error  to  admit  the  evidence  of  which  com- 
plaint is  made. 

It  is  urged  that  it  was  error  to  permit  two 
of  plaintiff's  witn^ses  to  testify  ttiat  at  the 
time  of  the  alleged  breach,  whidi  according 
to  plaintiff's  contention,  was  August  17,  1917, 
airplane  spruce  had  a  market  value  of  $105 
per  thousand  feet;  that  the  spruce  which 
plaintiff  purchased  was  not  airplane  spruce, 
but  was  an  inferior  and  cheaper  grade  of 
material.  The  answer  of  the  witness  Dun- 
can upon  this  subject  was: 

"The  prevailing  market  at  that  time  on  air- 
plane sprace  was  established  at  $105  per  thous- 
and feet,  and  naturally  in  establishing  the  price 
for  airplane  spruce,  that  had  something  to  do 
in  establishing  the  market  on  all  spruce." 


The  witness  Shaw  testifled  thus: 

"Q.  Mr.  Shaw,  I  will  ask  yon  if  you  boys 
had  difficulty  to  purchase  spruce?  A.  Tes,  sir. 
On  my  first  trip  to  the  harbor  I  took  this  spruce 
up  with  every  mill  whose  manager  was  at  home 
at  that  time,  and  was  unable  to  buy  any  of  it 
at  any  price.  The  answer  that  I  got  to  my 
request  for  shipment  of  the  spruce  was  that 
they  could  not  cut  it  without  going  into  their 
airplane  stock;  consequently  they  couldn't  fur- 
nish it  except  at  practically  airplane  prices." 

"Q.  And  what  were  those  prices?  A.  The 
price  at  that  time  was  $106  for  airplane  ma- 
terial." 

[I]  Defendant  moved  to  strike  this  out,  as 
immaterial  and  irrelevant,  which  was  denied. 
The  manifest  effect  of  this  evidence  went  no 
further  than  to  explain  the  prevailing  high 
price  of  all  grades  of  spruce,  and  therefore 
could  have  worked  no  harm  to  defendant. 

(6,  7]  Our  attention  is  also  directed  to  the 
fact  that  the  alleged  contract  upon  which 
plaintiff  stands  fixes  May  30th  as  the  final 
uate  of  delivery,  and  it  is  insisted  that  there 
is  a  total  failure  of  proof  of  any  agreement 
to  extend  the  time  of  performance,  and  that 
therefore  it  was  error  to  admit  evidence  of 
the  market  value  of  the  material  at  any  other 
date.  The  only  evidence  upon  this  subject  la 
that  of  the  witness  Duncan,  who  says  that 
after  shipments  under  the  order  should  have 
been  moving,  but  were  not  moving,  he  was 
in  frequent  commimication  with  defendant 
in  regard  to  the  delays  and  urging  delivery, 
receiving  promises  which  were  not  fulfilled, 
and  finally,  on  Augnist  18,  1917,  he  received 
a  letter  from  defendant,  notifying  plaintiff 
that  no  more  material  would  be  delivered. 
It  also  appears  that  the  last  delivery  was 
made  on  July  9th.  While  the  testimony  of 
Duncan  is  somewhat  vague  and  general  in 
Its  nature,  when  it  is  taken  in  connectlcm 
with  the  fact  that  a  delivery  was  made  on 
July  9th,  and  accepted,  we  are  obliged  to 
conclude  that  there  is  evidence,  in  the  acts 
of  the  parties,  of  an  agreement  to  extend  the 
time  of  delivery,  and  the  fact  that  a  letter 
was  written  by  defendant  on  August  17th, 
declining  to  make  further  deliveries,  was 
properly  submitted  to  the  Jury  In  fixing  the 
date  of  the  breach. 

Complaint  is  made  that  the  court  erred  in 
permitting  the  plaintiff,  upon  rebuttal,  to 
introduce  evidoice  of  three  individual  sales 
of  similar  lumber  to  other  parties,  in  the 
months  of  April,  August,  and  December,  re- 
spectively, at  the  price  of  $75  i)er  thousand 
feet  It  is  urged  that  this  evidence  was  not 
properly  evidence  in  rebuttal,  and  that  the 
dates  do  not  correspond  with  the  date  of  the 
alleged  breach  of  the  contract,  and  that  such 
evidence  was  therefore  incompetent. 

[1, 9]  An  examination  of  the  record  dis- 
closes that  the  defendant  offered  evidence  of 
Individual  sales  over  a  period  of  time  rang- 
ing from  June  11th  to  September  1st  and 
the  evidence  referred  to  in  ttie  assignment  of 
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error  was  offered  to  meet  the  same.  It  Is 
tme  that  the  evidence  was  designed  to  prove 
the  original  cause  of  action,  and  was  not 
Iiroperly  in  rebuttal,  and  so  the  action  of 
the  court  amounted  to  a  reopening  of  the 
CHse  for  plaintiff.  This  is  a  procedure  regu- 
lated by  the  sound  discretion  of  the  trial 
coart,  and  not  reviewable  here  in  the  ab- 
soiee  of  manifest  abuse,  which  we  do  not 
discover.  The  evidence  upon  the  subject  of 
market  value  was  allowed  to  take  a  wide 
range  upon  the  part  of  both  litigants,  but 
throughout  the  entire  trial  the  value  at  the 
date  of  the  breach  was  emphasized,  so  that 
we  think  the  Jury  was  not  misled  thereby. 
Indeed,  the  verdict  is  for  a  sum  slightly  less 
than  the  amount  which  witnesses  for  plaintiff 
testified  was  actually  paid  for  the  material 
In  replacing  the  order  In  August. 

[Ill  It  Is  also  contended  that  the  court 
erred  In  permitting  the  plaintiff,  during  the 
trial,  to  amend  its  complaint  by  adding  there- 
to a  demand  for  interest,  and  submitting  to 
the  Jury  the  question  of  Interest.  This  ques- 
tion Is  settled  beyond  further  discussion  in 
this  state,  in  favor  of  defendant's  position. 
The  subject  is  very  fully  discussed  In  Sav- 
gait  Y.  American  Bank  &  Trust  Co.,  80  Or. 
16,  42,  154  Pac.  759,  156  Pac.  431. 

Our  attention  Is  called  to  what  defendant 
Insists  Is  an  erroneous  instruction  gly&a  by 
the  court  as  follows: 

"Now,  the  first  question  for  you  to  determine 
ia  whether  or  not  there  was  a  breach  of  the 
alleged  agreement  between  the  parties.  If  you 
find  that  there  was  a  breach,  then  the  next  ques- 
tion for  you  to  determine  would  be  the  amount 
which  you  would  allow,  if  any,  would  be  such 
as  you  would  agree  upon  according  to  the  evi- 
dence introduced  in  this  case. 

"^ow,  it  will  be  Impossible  for  yon  to  ar- 
rive at  the  amount,  if  you  have  occasion  to  es- 
timate it,  with  mathematical  accuracy.  Sim- 
ply do  the  best  you  can,  according  to  all  the 
evidence  that  has  been  introduced,  and  allow 
some  sum,  anywhere  from  one  cent  up  to  the 
full  amount  claimed  by  the  plaintiff,  if  you 
allow  anything." 

Defendant  argues  that  it  assumes  that 
there  is  a  contract  to  be  breached,  and  that 
this  is  one  of  the  crucial  questions  in  the 
case.  This  contention  Is  disposed  of  already, 
in  the  consideration  of  defendant's  offer  of 
evidence  relating  to  negotiations  prior  to 
signing  the  order  upon  which  plaintiff  relies. 

[11]  It  Is  also  urged  that  this  Instruction 
permits  the  Jury  to  Indulge  tn  speculation 
in  reaching  the  verdict,  but  in  directing  the 
Jury  to  do  the  best  they  can,  "according  to 
all  the  evidence  that  has  been  introduced," 
the  charge  clearly  limits  their  consideration 
to  the  evidence  submitted,  and  is  not  vulner- 
able to  the  criticism  aimed  thereat 

The  error  In  submitting  the  allowance  of 
Interest  to  the  consideration  of  the  jury  Is 
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simplified  by  the  fact  that  the  verdict  segre- 
gates the  Interest,  fixing  it  in  the  sum  of 
$185.  The  judgment  will  therefore  be  modi- 
fled  by  eliminating  the  sum  of  9185,  awarded 
as  interest,  and  the  Judgment  is  otherwise 
affirmed. 

McBRIDE,  0. 3.,  and  BURNETT  and  HAR- 
RIS, J  J.,  concur. 
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(Supreme  Court  of  Oregon.     July  1,  1910.) 

1.  FBAT7Dni.ENT     CoNVKTANCBS     €=»47— BULK 

Sales  Law  —  Afflicabilitt  —  Conbideba- 

TIOH— "SaUB." 

Construed  as  a  whole.  Bulk  Sales  Law  (L. 
O.  L.  H  6069-6072),  applies,  not  only  to  sales 
for  money,  but  also  to  sales  for  property  meas- 
ured in  money ;  "sale  or  transfer"  being  spoken 
of,  and  direction  being  given  for  acts  "1)0- 
fore  paying  or  delivering  *  •  *  any  part 
of  the  purchase  price  or  conBideration." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sale.] 

2.  FnAUDuiiENT  Conveyances  «s>213— Bolk 
SAI.E8  Law. 

Bulk  Sales  Law  (L.  O.  L.  {§  6069-6072)  is 
not  limited  to  protection  of  mercantile  creditors 
only;  it  speaking  of  "all  of  the  creditors,"  "all 
of  his  creditors,."  and  "any  and  all  creditors." 

3.  FsAUDTJusirr  Conveyances  9=>47  — Bulk 
Sales  Law  —  Obeoitobs  Bntitlbd  to  No- 
tice. 

Bulk  Sales  Law  (L.  O.  L.  §!  6069-6072)  re- 
quires notice  to  creditors  whose  demands  are  not 
yet  due;  statement  required  of  seller  being  of 
all  creditors,  with  amount  of  indebtedness  due 
or  owing,  or  to  become  due  or  owing. 

4.  Fbaddulent  Conveyances  4=»181Cl)  — 
Bulk  Sales  Law— Remedy  or  Cbediiobs— 
Pdbchabeb  fbou  Gbanteb. 

A  sale  without  compUance  with  Bulk  Sales 
Law  being  by  provision  of  L.  O.  L.  {  6070,  con- 
clusively presumed  fraudulent  and  void,  a  trust 
in  favor  of  creditors  of  the  seller,  he  being  with- 
out assets  and  they  having  reduced  their  daim 
to  Jadgment,  entitling  them  to  equitable  remedy, 
will  be  impressed  on  land  obtained  by  the  buyer 
of  the  stock  of  goods  in  exchange  therefor,  and 
then  conveyed  to  others  without  consideration. 

6.  Exchange  of  Pbopebty  ®=>1— "Babtee." 

A  "barter"  or  "exchange  of  properties"  oc- 
curs where  one  article  is  exchanged  for  another; 
no  price  in  money  being  fixed  upon  either. 

[Ed.  Note.— For  other  definitions,  see  Words- 
and  Phrases,  First  and  Second  Series,  Barter; 
Kxclumge.] 

6.  Words  and  Phbases— "Cash." 

Ordinarily,  the  word  "cash"  means  money^ 
but  it  is  frequently  used  as  a  term  meaning 
the  opposite  of  credit. 

[Ed.  Note. — For  other  definitions,  see  Words- 
and  Plirases,  First  and  Second  Series,  Cash.] 
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Department  1. 

Appeal  from  Circuit  Court,  MultDomali 
County,   Bobert  Tucker,  Judge. 

Suit  by  William  H.  Hartwig  against  Jobule 
Gertrude  Bushing,  personally  and  as  admin- 
istratrix of  C.  C.  Bushing,  deceased,  and 
another.  Decree  for  plalntifC,  and  certain  de- 
fendants appeal.    Affirmed. 

The  plalntlfC,  William  H.  Hartwig,  Is  en- 
deavoring to  impress  a  trust  upon  certain 
lands  so  that  he  can  collect  a  money  judg- 
ment which  he  obtained  against  George  Hart- 
wig, who  sold  a  hardware  store  and  stock  of 
goods  to  C.  C.  Bushing  without  complying 
with  the  Bulk' Sales  Law.  William  H.  Hart- 
wig and  George  Hartwig  are  brothers;  the 
former  was  a  resident  of  Iowa,  wtiile  the  lat- 
ter lived  in  Oregon.  George  Hartwig  Inform- 
ed bis  brother  that  he  wished  to  purchase  a 
liardware  store  owned  by  Frank  L.  Miller  in 
Aurora,  Or.  George  Hartwig  had  $4,000  in 
cash  and  a  tract  of  timber  land  in  Idaho,  but 
he  needed  more  money  to  consummate  the 
purchase.  For  the  purpose  of  enabling  George 
Hartwig  to  buy  the  store,  the  two  Hartwigs 
borrowed  $5,500  from  the  City  National  Bank 
of  Tipton,  Iowa,  on  February  19,  1910,  and 
gave  their  promissory  note  to  the  bank  for 
that  amount  payable  one  year  after  that  date. 
In  February,  1910,  George  Hartwig  bought 
the  store  from  Miller  for  $15,700.  Miller  re- 
ceived in  payment  for  the  store  the  $5,800 
which  had  been  borrowed  from  the  Iowa 
bank,  $3,300  of  the  $4,000  which  George  Hart- 
wig already  had,  the  Idaho  timber  land  at 
$3,500,  and  a  note  for  the  balance  of  the  pur- 
chase price. 

William  H.  Hartwig  paid  the  note  which  he 
and  his  brother  had  given  to  the  Iowa  bank ; 
and,  for  the  purpose  of  evidencing  the  result- 
ing indebtedness,  George  Hartwig  gave  his 
note  to  William  H.  Hartwig  for  $5,500,  pay- 
able, with  interest,  Ave  years  after  February 
18, 1911,  its  date. 

George  Hartwig  took  possession  of  the 
store  and  continued  to  operate  it  until  Sep- 
tember 11,  1911,  when  he  transferred  It  to  C. 
C.  Bushing.  There  is  in  evidence  a  writing 
which  reads  as  follows: 

"Aurora,  Or.,  Aug.  28,  1911. 

"This  agreement  entered  into  the  above  day 
by  and  between  Geo.  Hartwig,  of  Aurora,  Or., 
party  of  the  first  part  and  C.  C.  Buslilng  of 
Portland,  Or.,  party  of  the  second  part,  witness- 
eth:  Said  first  party  has  sold  bis  stock  of  goods 
in  Aurora  to  said  second  party  and  has  taken 
as  payment  for  said  stock  of  goods  a  31-acre 
prune  ranch  near  Vancouver,  Wash.,  at  $31,000. 

"Said  first  party  is  to  take  invoice  of  said 
stock  of  goods  one  day  this  week  at  invoice  cost 
for  all  first  class  goods  and  others  put  in  at 
value  and  the  first  party  is  to  pay  same  as 
part  payment  on  the  prune  ranch  less  an  amt 
owed  for  goods  to  become  due  amtg.  to  between 
$2,600  and  $4,000,  to  be  ascertained  by  the  sec- 
ond part.  The  balance  due  on  the  prune  ranch 
is  to  be  paid  by  mortgage  on  same  due  in  two, 
three  and  four  yrs.  7%  int.,  payable  semiannu- 


ally.    The    first   party    assumes    $4,000    now 
against  said  prune  ranch,  due  in  1  and  2  yr& 
"Witness  our  hands  the  day  and   year  first 
above  written.  Geo.  Hartwig. 

"C.  0.  Bushing." 

The  stock  of  goods  was  invoiced  by  George 
Hartwig  and  Bushing  with  the  assistance  of 
some  representatives  of  certain  wholesalers 
who  were  creditors  of  Hartwig.  The  parties 
are  not  agreed  as  to  the  total  invoice  price  of 
the  stock  of  goods  sold  to  Bushing;  the  fig- 
ures were  between  $13,000  and  $18,50a 
George  Hartwig  claims  that  the  stock  of  bard- 
ware  invoiced  $16,820,  and  with  10  per  cent 
added  for  freight  amounted  to  $18,500.  The 
uncontradicted  evidence  of  George  Hartwig 
is  that  he  and  Bushing  agreed  upon  $300  as 
the  price  of  the  fixtures  and  furniture.  It  is 
conceded  that  George  Hartwig  gave  a  mort- 
gage to  C.  C.  Bushing  for  $17,274.54  on  the 
31-acre  prune  orcliard;  and  hence  this  fact, 
considered  in  connection  with  the  writing  dat- 
ed August  28,  1911,  would  indicate  that  the 
stock  of  goods.  Including  the  fixtures  and 
furniture  valued  at  $300,  was  invoiced  at  $13,- 
725.46.  Soon  after  the  store  was  transferred 
to  Bushing,  he  paid  a  total  of  $4,367.34  to 
certain  wholesalers  for  goods  which  they  bad 
sold  to  Hartwig.  After  selling  the  store, 
Hartwig  collected  about  $1,500  on  book  ac- 
counts due  him  and  used  the  collections  In 
making  payments  to  some  of  his  creditors. 

Bushing  carried  on  the  hardware  business 
until  October  23,  1911,  when  he  transferred 
the  store  to  George  and  Lena  Ehlen  in  ex- 
change for  about  79  acres  of  land  in  Marion 
county.  Afterwards  on  November  28, 1911,  G. 
C.  Bushing  deeded  the  Marion  county  land 
to  Annie  L.  Kent  in  exchange  for  three  lots 
in  the  First  addition  to  Cherrydale  in  Port- 
land and  certain  personal  property  "known 
as  the  furnishings  of  the  Almlra  Apartments." 
The  conveyance  of  the  Cherrydale  lots  was 
made  to  "J.  G.  Bushing." 

C.  C.  Bushing  died  on  January  6, 1912,  and 
on  January  27,  following,  his  widow,  Johnie 
Gertrude  Bushing,  was  appointed  administra- 
trix of  his  estate;  and  she  was  also  appoint- 
ed the  guardian  of  the  estate  and  person  of 
the  six  year  old  dau^ter,  Maxine  C.  Bushing. 
On  October  8, 1912,  Johnie  Gertrude  Bushing, 
as  administratrix,  traded  the  "furnishings  of 
the  Almira  Apartments"  for  a  lot  in  Overlook 
addition  in  Portland  and  took  a  deed  In  the 
name  of  John  C.  Shillock  as  trustee  of  the  C. 
O.  Bushing  estate ;  and  subsequently  on  June 
14,  1916,  the  trustee  conveyed  the  Overlook 
lot  to  Maxine  C.  Bushing  pursuant  to  on  or- 
der made  by  the  county  court  in  the  settle- 
ment of  the  C.  C.  Bulging  estate. 

The  31-acre  orchard  was  conveyed  to  George 
Hartwig,  subject  to  a  mortgage  of  $4,000  held 
by  George  W.  Seward;  and  Hartwig  then 
gave  a  second  mortgage  to  C.  C.  Bushing  for 
$17,274.54  to  cover  the  difference  between  the 
value  of  the  hardware  store  and  $31,000,  the 
agreed  value  of  the  prune  orcihard.   The  Sew- 
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ard  mortgage  which  was  assumed  by  Hart- 
wig  was  offset  by  George  Bar  twig's  indebt- 
edness to  wholesalers  whom  Rushing  agreed 
to  pay.  The  Seward  mortgage  was  foreclosed 
Id  1913,  and  the  prune  orchard  was  acquired 
tbrough  foreclosure  proceedings  byO.  W.  Ol- 
son, as  trustee  for  Johnle  Gertrude  Rushing, 
who  furnished  the  necessary  funds  out  of  life 
insurance  paid  to  her  on  account  of  the  death 
of  her  husband. 

It  is  not  necessary  to  determine  whether 
George  Hartwlg  was  mentally  incapacitated 
to  transact  business  when  he  sold  the  store; 
but  It  Is  sufficient  to  sa;  that  the  evidence 
shows  clearly  that  he  was  not  in  good  physi- 
cal or  mental  health. 

George  Hartwlg  claims  that  C.  C.  Rushing 
Imew  about  the  former's  Indebtedness  to  his 
brother,  and  that  Rushing  agreed  to  pay  Wil- 
liam H.  Hartwlg;  and  In  this  connection  we 
quote  as  follows  from  the  testimony  of 
George  Hartwlg: 

"Why,  I  agreed  with  him  that  I  would  not  let 
iqy  brother  know;  wait  a  little  while  until  he 
coald  get  the  cash  to  pay  that  note;  that  the 
note  wasn't  due  yet.    It  ran  for  five  years." 

George  Hartwlg  Insisted  that  O.  0.  Rush- 
ing agreed  to  pay  the  note  which  the  former 
had  given  to  WiUlam  H.  Hartwig,  but  the 
writing  signed  by  C.  C.  Rushing  and  George 
Hartwlg  contradicts  the  contention  made  by 
the  Utter. 

It  Is  true  that  George  Hartwlg  explains 
that  the  writing  was  not  signed  until  after  he 
had  completed  the  sale  to  Rushing,  and  that 
he  attached  his  signature  to  some  writing 
without  reading  it  and  for  the  purpose  of  ac- 
commodating Rushing.  However,  the  admlt- 
'  ted  fact  of  the  amount  of  the  mortgage  given 
by  Hartwlg  on  the  prune  orchard,  taken  to- 
gether with  other  evidence  In  the  record, 
points  to  the  conclusion  that  Rushing  did  not 
agree  to  pay  the  note  held  by  William  H. 
Hartwig. 

The  uncontradicted  evidence  Is  that  Wil- 
liam H.  Hartwlg  did  not  learn  of  the  sale  of 
the  hardware  store  to  Rushing  until  1915,  and 
that  upon  learning  of  the  sale  he  came  from 
Iowa  to  Oregon  In  July,  1010,  and  placed  the 
matter  In  the  hands  of  attomejs.  On  May 
16.  Idle,  William  H.  Hartwlg  obtained  a  judg- 
ment on  the  promissory  note  against  George 
Hartwlg  for  $7,626.02  In  the  circuit  court  of 
Multnomah  county;  and  on  the  following 
day.  May  17,  1916,  William  H.  Hartwig  com- 
meiiced  this  '  suit  against  George  Hartwlg, 
Johnle  Gertrude  Rushing;  as  an  Individual 
and  as  administratrix  of  the  estate  of  C. 
C.  Rushing,  deceased,  and  against  Maxine  C. 
Rushing,  pra^'ing  In  his  complaint  that  the 
court  decree  that  Johnle  Gertrude  Rushing 
holds  the  Cherrydale  lots  and  that  Maxine  C. 
Itushmg  holds  the  Overlook  lot  "merely  in 
trust"  on  account  of  being  the  proceeds  de- 
rived from  the  sale  of  the  hardware  store 
without  first  complying  with  the  Bulk  Sales 
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Law.  There  was  a  decree  In  accordance  with 
the  prayer  of  the  complaint,  and  all  the  de- 
fendants, except  George  Hartwlg,  appealed. 

Jay  Bowermau,  of  Portland  (Eimmons  & 
Webster,  of  Portiand,  on  the  briefs),  for  ap- 
pellants. 

Loyal  H.  McCarthy  and  J.  Le  Roy  Smith, 
Jboth  of  Portland,  for  respondent. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  When  Rushing  bought  the  store  with 
its  stock  of  hardware,  he  did  not  receive  or 
demand  from  the  seller  a  written  statement 
under  oath,  containing  the  names  and  ad- 
dresses of  the  creditors,  or  a  statement  show- 
ing the  indebtedness  due  or  to  become  due 
from  the  seller.  Some  of  the  merchant  cred- 
itors had  actual  notice  and  assisted  In  invoic- 
ing the  stock  of  goods ;  and  it  may  fairly  be 
Inferred  that  nearly  all,  If  not  all,  the  mer- 
chant creditors  acquired  a  knowledge  of  what 
Rushing  and  Hartwlg  were  doing  before  the 
invoice  was  completed  and  the  stock  trans- 
ferred to  Rushing. 

It  Is  pr(^)er  to  note,  also,  that  after  Rush- 
ing paid  $4,367.34  to  the  merchant  creditors 
of  George  Hartwig,  and  after  the  latt»  turn- 
ed over  to  his  creditors  the  $1,600  collected  by 
blm,  his  remaining  Indebtedness  consisted  of 
the  Miller  note,  the  note  to  his  brother,  and 
only  $300  or  $400  presumably  due  merchant 
creditors. 

It  is  not  necessary  to  enumerate  in  detail 
all  the  obstacles  which  contributed  towards 
delaying  the  commencement  of  this  suit,  but 
It  la  enough  to  say  that  we  approve  the  find- 
ing of  the  trial  court  that  the  plaintiff  "has 
acted  promptly." 

George  Hartwig  is  Insolvent  and  has  no 
money  or  other  property. 

Johnle  Gertrude  Rushing  knew  as  early  as 
the  latter  part  of  August,  1911,  that  her  hus- 
band "was  expecting  or  was  thinking  of  mak- 
ing the  deal  with  Mr.  George  Hartwig." 
When  asked,  "In  the  business  transactions  of 
your  husband  that  he  had  not  only  with  this 
man  but  with  others,  were  they  talked  over 
between  yon,  these  business  affairs?"  she  an- 
swered, "Very  thorougfily  Mr.  Rushing  went 
through  them.''  She  stated  also  that  her  hus- 
band was  "very  confidential  with"  her  "In 
reference  to  bis  business  affairs,"  and  that 
sive  was  "at  Aurora  and  was  around  the  store 
a  great  deal  when  the  inventory  was  being 
taken." 

It  was  contended  throughout  the  trial  that 
Johnle  Gertrude  Rushing  loaned  $0,000  to  her 
husband  before  he  came  to  Oregon,  and  that 
the  Cherrydale  lots  were  conveyed  to  her  in 
satisfaction  of  that  indebtedness.  A  careful 
reading  of  the  wh<de  record  convinces  us. 
however,  that  the  trial  Judge,  who  saw  and 
heard  the  witnesses,  correctly  found  that  "no 
consideration  was  paid  for"  the  Cherrydale 
lots  by  Johnle  Gertrude  Rushing  or  for  the 
Overlook  lot  by  Maxine  C.  Rushing,  "an<1  that 
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the  conveyances  to  fhem  were  Tolnntary  con- 
veyances," and  that  Jobnle  Gertrude  Bushing 
had  full  knowledge  of  all  the  facts  surround- 
ing the  purchase  of  the  Uartwlg  store. 

The  Bulk  Sales  Law,  as  originally  enacted 
in  1899,  consisted  of  four  sections  and  was  a 
counterpart  of  a  number  of  the  bulk  sales 
statutes  which  at  about  that  time  were  pass- 
ed by  the  I/eglsiatures  of  many  of  the  states. 
Our  statute  was  amended  in  1901  and  in  1905 
and,  as  amended  was  carried  into  the  Code  as 
sections  6069  to  6072,  I*  O.  U,  inclusive.  The 
act  was  again  amended  by  chapter  281,  taws 
1913 ;  but  in  1911,  when  George  Hartwlg  sold 
the  hardware  store  to  O.  C.  Rushing,  sections 
6069  and  6070,  U  O.  U,  which  are  especially 
pertinent  here,  read  as  follows: 

"Sec  6069.  It  shall  be  the  duty  of  every 
person  who  shall  bargain  for  or  purchase  any 
stock  of  goods,  wares,  or  merchandise  in  bulk, 
for  cash  or  on  credit,  to  demand  and  receive 
from  the  vendor  thereof,  and  if  the  vendor  be 
a  corporation  then  from  a  managing  ofiScer  or 
agent  thereof,  at  least  five  days  before  the  con- 
summation of  such  bargain  or  purchase,  and 
at  least  five  days  before  paying  or  delivering 
to  the  vendor  any  part  of  the  purchase  price 
or  consideration  therefor,  or  any  promissory  note 
or  other  evidence  of  indebtedness  therefor,  a 
written  statement  under  oath  containing  the 
names  and  addresses  of  all  of  the  creditors  of 
said  vendor,  together  with  the  amount  of  in- 
debtedness due  or  owing,  or  to  become  due  or 
owing,  by  said  vendor  to  each  of  such  creditors, 
and  if  there  be  no  such  creditors,  a  written 
statement  under  oath  to  that  effect;  and  it 
shall  be  the  duty  of  such  vendor  to  furnish  such 
statement  at  least  five  days  before  any  sale  or 
transfer  by  him  of  any  stock  of  goods,  wares,  or 
merchandise  in  bulk. 

"Sec.  6070.  After  having  received  from  the 
vendor  the  written  statement  under  oath  men- 
tioned in  section  6069  the  vendee  shall,  at  least 
five  days  before  the  consummation  of  such  bar- 
gain or  purchase,  and  at  least  five  days  before 
paying  or  delivering  to  the  vendor  any  part  of 
the  purchase  price  or  consideration  therefor,  or 
any  promissory  note  or  other  evidence  of  in- 
debtedness for  the  same,  in  good  faith  notify  or 
cause  to  be  notified,  personally  or  by  wire  or 
by  registered  letter,  each  of  the  creditors  of  the 
vendor  named  in  said  statement,  of  the  pro- 
posed purchase  by  him  of  such  stock  of  goods, 
wares,  or  merchandise;  and  whenever  any  per- 
son shall  purchase  any  stock  of  goods,  wares, 
or  merchandise  in  bulk,  or  shall  pay  the  pur- 
chase price  or  any  part  thereof,  or  execute  or 
deliver  to  the  vendor  thereof  or  to  his  order, 
or  to  any  person  for  his  nse,  any  promissory 
note  or  other  evidence  of  indebtedness  for  said 
stock,  or  any  part  thereof,  without  having  first 
demanded  and  received  from  his  vendor  the 
statement  under  oath  as  provided  in  section 
6060,  and  without  having  also  notified  or  caused 
to  be  notified  all  of  the  creditors  of  the  vendor 
named  in  such  statement,  as  in  this  section  pre- 
scribed, such  purchase,  sale,  or  transfer  shall, 
as  to  any  and  all  creditors  of  the  vendor,  be 
conclusively  presumed  fraudulent  and  void." 

[1]  It  is  contended  that  the  statute  only  ap- 
plies to  a  "sale"  as  distinguished  from  a  "bar- 


ter or  exchange"  of  personal  property,  and 
that  the  Bulk  Sales  Law  applies  only  to  trans- 
fers "for  cash  or  on  credit" ;  that  the  trans- 
fer of  the  store  to  Rushing  was  not  a  sale  "for 
cash  or  on  credit";  and  that  therefore  the 
transaction  was  not  in  violation  of  the  Bulk 
Sales  Law. 

[S]  In  legal  nomenclature,  the  term  "sale" 
is  used  In  a  restricted  and  also  in  a  broad 
sense.  The  controversy  presented  by  this  ap- 
peal does  not  require  an  attempt  to  determine 
whether  the  word  "sale,"  when  technically 
and  exactly  defined,  is  confined  to  the  restrict- 
ed sense  or  comprehends  the  broad  meaning. 
When  employed  in  Its  restricted  sense,  it 
means  a  transfer  of  title  for  money.  Huth- 
macher  v.  Harris'  Adm'rs,  38  Pa.  491,  80  Am. 
Dec.  502.  There  are  numerous  transactions 
where  the  word  "sale"  must,  because  of  the 
very  nature  of  the  business,  be  given  Its  re- 
stricted meaning;  as,  for  example,  powers  of 
attorney  and  the  like.  Coulter  v.  POTtland 
Trust  Co:,  20  Or.  469,  481,  26  Pac.  565,  27  Pat 
266;  Colgan  v.  Farmers'  &  Mechanics'  Bank, 
59  Or.  469,  480,  106  Pac.  1134,  114  Pac.  460, 
117  Pac.  807;  Mora  v.  Murphy,  83  Cal.  12, 
23  Paa  63.  When  used  In  Its  broad  sense, 
the  term  "sale"  includes  the  transfer  of  per- 
sonal property  for  a  consideraticm  estimated 
in  money.  There  are  many  authorities  which 
define  a  "sale"  of  personal  property  as  the 
transfer  of  a  chattel  from  the  seller  to  the 
buyer  for  a  price,  or  a  consideration  estimat- 
ed In  money;  and  consequently,  under  that 
definition,  if  property  is  taken  at  a  fixed  mon- 
ey price,  the  transfer  is  a  sale  whether  the 
fixed  money  price  is  paid  In  cash  or  in  goods. 
A  "barter"  or  "exchange  of  property''  occurs 
where  one  article  is  exchanged  for  another, 
no  price  in  money  being  fixed  upon  either.  35* 
Cyc.  26,  40;  17  Cyc  830;  1  Mediem  on  Sales, 
SS  1.  13;  23  B.  a  L.  1185,  1186;  Picard  v. 
McCormlck,  11  Mich.  68;  Huff  t.  Hall.  66 
Mich.  456,  23  N.  W.  88;  Fuller  v.  Duren,  36 
Ala.  73,  76  Am.  Dec.  318 ;  Thornton  v.  Moody, 
(Tex.  Civ.  App.)  24  S.  W.  831;  Jordon  v.  Dyer, 
34  Vt.  104,  80  Am.  Dec.  668;  LoomU  v.  Wain- 
wrl^t,  21  Vt  520;  Borland  t.  Nevada  Bank, 
99  Cal.  89.  33  Pac.  737,  37  Am.  St  Rep.  32. 

The  word  "sale"  is  sometimes  used  in  what 
may  be  termed  its  popular  sense,  and  when  so 
used  signifies  the  transfer  of  property  from 
one  person  to  another  for  a  consideration  of 
value  without  reference  to  the  particular 
mode  in  which  the  consideration  Is  paid; 
and  as  stated  in  Gallus  v.  Elmer,  193  Mass. 
106, 109,  78  N.  a  772,  8  Ana  Oas.  1007.  In  the 
interpretation  of  statutes  the  word  "sale"  is 
often  given  its  popular  signification  and  "held 
to  include  barter  and  any  transfer  of  person- 
al property  for  a  valuable  consideration." 
Howard  v.  Harris,  8  Allen  (Mass.)  297 ;  James 
V.  State,  124  Ga.  72,  52  S.  E.  295;  Howell  ▼. 
State,  124  Ga.  698,  62  S.  EL  649;  Common- 
wealth V.  Qark.  14  Gray  (Mass.)  867,  372. 
See  Webster's  Dictionary. 

[6]  Ordinarily,    the    von)    "caflh** 
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money,  and  yet  l°c  has  been  lield  that  "In  sales" 
it  "is  frequently  nsed  as  a  term  meaning  the 
opposite  of  credit."  Lee  t.  Cutrer,  96  Miss. 
855, 366,  61  Soutli.  808,  27  L.  R.  A.  (N.  S.)  315, 
Ann.  Cas.  1912B,  478. 

When  examining  this  statute,  we  must  read 
it  In  Its  entirety  and  construe  the  words  found 
in  It  in  the  light  of  the  manifest  intent  of  the 
Liegislature ;  and,  when  all  the  language  of 
the  act  is  so  read  and  considered,  it  becomes 
plain  that  the  lawmakers  did  not  Intend  that 
the  statute  should  be  limited  to  a  "sale"  for 
"cash  or  on  credit"  The  enactment  opens  by 
declaring  that  it  shall  be  the  duty  of  every 
person  who  shall  "bargain  for  or  purchas&" 
The  words  "bargain  for  or  purchase,''  and  es- 
pecially the  word  "purchase,"  are  terms  of 
broad  signification.  If  the  statute  contained 
no  other  words  than  "for  cash  or  on  credit,'' 
tben  that  language  would  probably  limit  what 
precedes  It,  and  it  would  quite  likely  be  neces- 
sary to  hold  that  the  act  applied  only  to  a 
"bargain"  or  "purchase"  made  "for  cash  or 
on  credit";  but  the  statute  does  contain  other 
words,  some  of  which  are  coextensive  In 
meaning  with  the  words  "sale^  and  "cash," 
while  others  are  more  comprehensive.  In 
section  6069,  we  read  that  the  purchaser  must 
demand  and  receive  a  written  statement  "be- 
fore paying  or  delivering  to  the  vendor  any 
part  of  the  purcliase  price  or  consideration 
therefM,  or  any  promissory  note  or  other  evi- 
dence of  indebtedness  therefor."  The  same 
language,  last  quoted,  appears  a  second  time 
In  section  6070.  It  will  be  observed  that  the 
disjunctive  conjunction  "or"  is  employed; 
that  not  only  the  word  "paying,"  but  also  the 
word  "delivering,"  is  used ;  and  that,  In  ad- 
dition to  the  words  "purchase  price,"  the  word 
"consideration''  Is  employed.  It  is  true  that 
the  language  which  has  been  quoted  from 
sections  6069  and  6070  is  stated  a  third  time 
In  section  6070,  and  in  the  third  statement  of 
It  the  word  "consideration"  is  omitted.  The 
words  "purchase  price,"  however,  appear  in 
each  of  the  three  statements,  and  those  words, 
if  they  stood  alone,  would  be  sufficient  to  In- 
clude sales  for  the  equivalent  of  money  as 
well  as  sales  for  money.  31  Cyc.  1171 ;  32 
Cyc.  1264.  And  when  to  the  words  "purchase 
price"  Is  added  the  word  "consideration," 
and  these  words  are -always  stated  disjunc- 
tively, it  becomes  apparent  that  the  legisla- 
tive mind  intended  the  statute  to  apply,  not 
only  to  transactions  Involving  the  "paying'^ 
of  "money"  or  the  "delivering"  of  notes  or 
other  evidence  of  Indebtedness,  but  also  to 
the  "delivering"  of  such  "consideration"  as  Is 
the  equivalent  of  money.  This  conclusion  Is 
further  supported  by  other  language  found  in 
three  of  the  four  sections  of  the  enactment; 
for  nowhere  in  the  enactment  is  the  word 
"sale"  found  alone,  but  In  every  Instance  It 
appears  in  company  with  the  word  "transfer," 
and  the  two  words  are  invariably  stated  in 
the  alternative  because  the  language  is  al- 
ways thus:    "Sale  or  transfer."  Moreover,  In 


section  6072,  L,  O.  K,  we  read :  "Sold  or  con- 
veyed." While  there  is  judicial  authority  for 
holding  that  the  language  of  the  statute  Is 
sufficiently  appropriate  to  include  a  pure  bar- 
ter, still  we  prefer  to  postpone  the  decision  of 
that  question  until  a  case  is  presented  requir- 
ing an  adjudication  of  ttiat  question.  How- 
ever, we  have  no  hesitancy  in  declaring  that 
the  statute  applies,  not  only  to  sales  for  mon- 
ey, but  also  to  sales  for  property  measured 
in  money  or,  in  the  words  of  the  books,  for 
the  equivalent  of  mcmey  or  money's  worth. 
The  stock  of  goods  was  Invoiced  at  a  fixed 
price  In  money ;  the  furniture  was  measured 
in  terms  of  money;  and  the  prune  orchard 
was  valued  in  dollars.  A  price  In  money  was 
placed  upon  every  article  of  property  Involved 
in  the  transaction;  and  hence  the  Bulk  Sales 
Law  applied  to  the  transfer  of  the  stock  of 
hardware. 

[21  It  Is  next  argued  that  the  Bulk  Sales 
Law  protects  none  but  mercantile  creditors. 
Sections  6068  and  6070  speak  of  "all  of  the 
creditors" ;  section  6071  refers  to  "all  of  bis 
creditors";  and  section  6070  emphasizes  the 
requirements  of  the  statute  by  declaring  that 
a  "purchase,  sale,  or  transfer"  made  without 
compliance  with  the  act  shall  be  conclusively 
presumed  fraudulent  and  void  as  to  "any  and 
all  creditors."  These  words,  to  which  atten- 
tion has  been  directed,  are  plain,  unequivo- 
cal, and  unambiguous.  They  construe  them- 
selves. They  comprehend  all  creditors.  No 
distinction  is  made  between  classes  of  credi- 
tors. Galbralth  v.  Oklahoma  State  Bank,  38 
Okl.  807,  130  Pac.  641;  People's  Savings 
Bank  V.  Van  Allsburg,  165  Mich.  524,  131  N. 
W.  101;  Eklund  v.  Hopkins,  36  Wash.  179, 
78  Pac.  787;  Joplin  Supply  Co.  v.  Smith,  182 
Mo.  App.  212,  167  S.  W.  649,  654.  Indeed,  in 
one  Jurisdiction  it  has  been  held  that  a  stat- 
ute Is  unconstitutional  if  It  attempts  to  pro- 
tect mercantile  creditors  only.  McKinster 
V.  Sager,  163  Ind.  671,  72  N.  E.  854,  68  L.  B. 
A.  273,  106  Am.  St.  Rep.  268. 

[3]  The  appellants  argue  that  William  H. 
Hartwig  was  not  entitled  to  notice,  for  the 
reason  that  the  note  did  not  become  due  imtil 
five  years  after  date.  This  argument  is  com- 
pletely answered  by  the  plainest  kind  of  lan- 
guage appearing  in  the  statute  itself;  for  It 
is  said  in  section  6069,  L.  O.  L.,  that  the  writ- 
ten statement  must  show  the  amount  of  the 
indebtedness  due  or  owing,  or  "to  become  due 
or  owing."  The  statute  Is  In  favor  of  all 
creditors,  and  Includes  those  whose  demands 
are  not  yet  due  as  well  as  those  whose  de- 
mands are  overdue.  Hillsboro  National 
Bank  v.  Garbarino,  82  Or.  405,  411,  161  Pac. 
708 ;  calkins  v.  Howard,  2  CaL  App.  233,  83 
Pac.  280;   12  R.  C.  L.  492. 

[4]  The  appellants  insist  with  much  vigor 
that  the  plaintiff  Is  not  entitled  to  the  relief 
sougfht  by  him,  even  though  it  be  decided  that 
he  was  a  creditor  within  the  meaning  of  the 
statute.  Section  6070,  L.  O.  L.,  provides  that 
any  "purchase,  sale,  or  transfer''  made  with- 
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out  observing  the  reqnirements  of  the  Bulk 
Sales  Law  shall,  as  to  any  and  all  creditors  of 
the  seller,  "be  conclusively  presumed  fraudu- 
lent and  void."  Failure  to  comply  with  the 
statute  results  In  a  conclusive  presumption  of 
fraud ;  and  the  effect  of  this  conclusive  pre- 
sumption Is,  not  only  to  relieve  the  creditor 
from  the  necessity  of  proving  actual  fraud, 
but  also  to  preclude  the  buj'er  from  gainsaying 
the  presumption.  Goodwin  v.  Tuttle,  70  Or. 
424,  432.  141  Pac.  1120;  GaJbraith  v.  Oklaho- 
ma State  Bank,  36  Okl.  807,  130  Pac.  641; 
Calkins  v.  Howard,  2  Cal.  App.  233,  83  Pac. 
280;  Joplln  Supply  Co.  v.  Smith,  182  Mo.  App. 
212,  167  S.  W.  649,  654 ;  Glantz  v.  Gardiner, 
40  B.  I.  297,  100  Atl.  913,  I*  B.  A.  1917F,  226, 
228.  When  a  transfer  of  property  Is  fraudu- 
lent as  to  the  creditors  of  the  seller,  certain 
remedies  are  available  to  the  creditors,  and 
those  remedies  are  made  available  because  of 
the  fraud.  If  fraud  Is  the  element  which 
determines  the  right  of  the.  creditor  to  a  rem- 
edy, then  on  principle  the  same  remedy  which 
would  afford  relief  against  actual  or  common- 
law  fraud  should  be  equally  available  for  re- 
lief against  conclusively  presumed  or  statu- 
tory fraud.  It  is  true  that  moral  turpitude  is 
present  In  one  instance  and  is  absent  in  the 
other,  and  yet  fraud  is  present  in  each  In- 
stance; and  It  is  the  presence  of  this  fraud 
that  confers  the  right  to  relief  and,  as  was 
said  In  Rothehtld  Bros.  v.  Trewella,  36  Wash. 
679,  79  Pac.  480,  68  L.  B.  A.  281,  104  Am.  St 
Bep.  973: 

"We  can  discover  no  logical  distinction  be- 
tween the  different  classes  of  conveyances  which 
the  common  and  statutory  law  declare  fraudu- 
lent. The  remedy  afforded  an  injured  creditor 
must,  upon  principle,  be  the  same  in  all  cases, 
unless  the  Legislature  has  provided  a  different 
remedy." 

If  a  transfer  is  fraudulent.  It  makes  no  dif- 
ference whether  it  is  common-law  or  statu- 
tory fraud;  for  In  either  event  the  general 
rule  is  that  the  creditor  who  has  not  reduced 
.  his  claim  to  a  Judgment  against  the  seller  and 
debtor,  or  has  not  obtained  a  lien,  cannot  sue 
the  purchaser  directly,  as  on  a  personal  lia- 
bility. Bothchild  Bros.  v.  Trewella,  36  Wash. 
679.  79  Pac.  480.  68  L.  E.  A.  281,  104  Am.  St. 
Uep.  973 ;  Morton  v.  Denham,  39  Or.  227,  240, 
64  Pac.  384 ;  Bogers"  Milling  Co.  v.  Goff.  etc., 
Ca,  46  Okl.  839,  148  Pac.  1029;  Bewley  v. 
Sims  (Tex.  Civ.  App.)  145  S.  W.  1076 ;  Good- 
whi  V.  Tuttle,  70  Or.  424,  430,  141  Pac.  1120; 
Joplin  Supply  Co.  v.  Smith,  182  Mo.  App.  212, 
167  S.  W.  640.  654 ;  12  B.  C.  L.  645.  How- 
ever,  Daly  v.  Surapter  Drug  Co..  127  Tenn. 
412,  155  S.  W.  167,  Ann.  Cns.  1914B.  1101, 
seems  to  furnish  authority  for  an  e.xception 
to  this  general  rule  if  the  purcliaser  has  dis- 
posed of  the  goods  or  so  intermingled  them 
with  other  property  as  to  render  them  Indis- ; 
dngulshable.  i 

If  the  fraudulent  grantee  atlU  has  In  his 
possession  the  Identical  property  which  was  ' 


transferred  from  the  debtor,  not  much  diffi- 
culty is  encountered  by  the  creditor ;  for  be 
may.  If  he  wishes,  sue  the  debtor,  and  attach 
the  stock  of  goods  In  the  hands  of  the  fraud- 
ulent purchaser  on  the  theory  that  as  between 
the  purchaser  and  the  creditor  the  property 
still  belongs  to  the  debtor.  Bank  of  Colfax 
v.  BIchardson,  34  Or.  618,  540,  54  Pac.  359, 
75  Am.  St.  Bep.  664 ;  20  Cyc.  656,  661.  This 
rule  finds  frequent  Illustration,  not  only  in 
cases  of  common-law  fraud,  but  also  in  casea 
of  statutory  fraud  resulting  from  a  failure 
to  observe  Bulk  Sales  Laws.  Oregon  Mill  & 
Grain  Co.  v.  Hyde.  87  Or.  168.  170.  169  Pac. 
791 ;  OwoBso  Carriage  &  Sleigh  Co.  v.  Mcin- 
tosh &  Warren,  107  Tex.  307,  179  S.  W.  257, 
L.  B.  A.  1916B,  970;  Jaques  &  Tlnsley  Coi  v. 
Carstarphen  Co.,  131  Ga.  1,  62  S.  E.  82;  Moul- 
trie Grocery  Co.  v.  Holmes-Hartsfleld  Co.  (Oa. 
App.)  96  S.  E.  346;  Coffey  v.  McGahey,  181 
Mich.  226, 148  N.  W.  356.  Ann.  Cas.  1916C.  928. 
In  many  Jurisdictions  a  common-law  fraudu- 
lent transferee  may  be  held  to  the  liability  of 
a  garnishee  or  trustee  on  account  of  the  prop- 
erty so  conveyed,  or  the  proceeds  if  he  has 
disposed  of  the  same.  20  Cyc.  663;  Sabin 
V.  Michell,  27  Or.  66,  30  Pac.  635.  Difficulties 
at  once  arise,  however,  when  it  is  ascertained 
that  the  fraudulent  grantee  has  disposed  of 
the  property  which  was  transferred  from  the 
debtor.  Although  in  cases  of  common-law 
fraud  a  creditor  who  has  reduced  his  claim 
to  Judgment  usually  can  avail  himself  of  some 
sort  of  remedy,  the  adjudications  do  not  en- 
tirely agree  upon  the  procedure  to  be  follow- 
ed by  the  creditor.  12  B.  C.  U  646 ;  20  Cyc. 
262. 

As  between  the  creditor  and  the  purchaser, 
the  transfer  of  a  stock  of  goods  in  bulk  Is 
fraudulent  and  void;  the  goods  are  treated 
as  the  property  of  the  debtor ;  and  therefore 
the  goods  are  regarded  as  a  trust  fund  in  the 
liands  of  the  purchaser  and  he  Is  viewed  as  a 
trustee  for  the  benefit  of  the  creditors.  If  the 
purchaser  disposes  of  that  trust  fund,  then  it 
is  entirely  logical  to  say  that  he  holds  the  pro- 
ceeds as  a  trust  fund,  and  that  the  creditors 
may  reach  those  proceeds  to  the  same  ext«it 
that  they  could  have  reached  the  fund  before 
a  change  in  its  form  was  effected.  The  fol- 
lowing authorities  give  support  to  this  rule: 
Fitz  Henry  v.  Munter.  83  Wash.  629,  634,  74 
Pac.  1003 :  Kohn  v.  Fishbach,  36  Wash,  69, 
78  Pac.  109,  104  Am.  St.  Rep.  941,  L.  B.  A. 
1917P,  234;  In  re  Gaskill  (D.  C.)  130  Fed.  285, 
236 ;  In  re  Connor  (D.  C.)  146  Fed.  998;  Ja- 
ques &  Tlnsley  Co.  v.  Carstarphen  Co.,  131 
Ga.  1,  02  8.  E.  82;  Moultrie  Grocery  Co.  v. 
Holmes-HartsQeld  Co.  (Ga.  App.)  96  S.  E.  846; 
Coffey  V.  BIcGahey.  181  Mich.  225,  148  N.  W. 
356,  Ann.  Cas.  1916C.  923,  925:  Fechelmer- 
Kelffer  Co.  v.  Burton,  128  Tenn.  GS2, 164  S.  W. 
1179,  51  L.  B.  A.  (N.  S.)  343,  345 ;  Oregon  MIU 
&•  Grain  Co.  v.  Hyde,  87  Or.  163, 170,  169  Pac. 
791. 

William  H.  Hartwlg  reduced  his  claim  to 
a  Judgment  before  he  began  his  suit  and 
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tbat  fact,  plus  the  fact  that  George  Hartwig 
is  Insolvent  and  utterly  without  assets,  enti- 
tled WiUlam  H.  Hartvrig  to  avail  himself  of 
an  equitable  remedy.  Flelschner  v.  First  Na- 
ttonal  Bank,  36  Or.  553,  563,  54  Pac.  884,  60 
Pac.  603,  61  Pac.  345;  Bowman  v.  SherrUI, 
59  Or.  603,  604,  117  Paa  1122. 

Johnle  Gertrude  Rushing  took  title  to  the 
three  iocs  in  Cberrydale  addition  with  know- 
ledge of  the  circumstances  surrounding  the 
transfer  of  the  liardwarc  store;  the  convey- 
ance to  Johnle  Gertrude  Rushing  and  the 
transfer  to  the  daughter,  Mazlne  C.  Rushing, 
were  Toluntary  conveyances  without  consid- 
eration ;  and  therefore  eadi  of  those  grantees 
stands  In  the  shoes  of  O.  C.  Rushing.  Porter 
V.  ©'Donovan,  66  Or.  1,  10,  130  Pac  393;  20 
Cy&  627,  646,  650. 

The  three  lots  in  Cherrydale  addition  and 
the  one  lot  in  Overlook  addition  are  the  equiv 


the  agreed  price  for  them.  In  the  motion  It 
is  Insisted  that  by  the  Judgment  the  appel- 
lant Is  compelled  to  pay  for  cement  sacks 
which  were  not  used  in  the  construction  of 
the  building,  and  cannot  be  the  subject  of 
a  lien. 

In  an  attempt  to  briefly  analyze  his  con- 
tention, counsel  states  a  supposltive  case,  as 
follows : 

"Suppose  the  Aitken  Lumber  Company  had 
sold  to  the  contractor  a  carload  of  lumber  worth 
15,000  and  a  horse  worth  $1,148.32,  and  had 
rendered  a  bill  to  the  contractor  for  $6,148.32. 
Admitting  tbat  the  lumber  was  Uenable  and  the 
surety  company  liable  for  this  item,  is  the  horse 
also  subject  to  a  lien  because  it  is  contained  in 
the  same  account?" 

Counsel's  "horse"  case  perfectly  illustrates 
his  contention,  as  we  understood  It,  from  the 


alent  of  the  hardware  store.     The  stock  of  I '"■'?'%"'^  .f/''^  argument;    but.  in  order  to 
eoods  was  transmuted  Into  land  consistiug  of   «»''^«  "  »  "^y  ^'opf"  case^  of  at  all  analo- 
the  four  lots.    The  record  title  to  those  lots   8°"f'  "  fould  contain  the  further  statemen 
was  never  in  the  name  of  C.  C.  Rushing,  al- 1  t^at.. before  the  action  was  brought  against 
though  the  paper  title  Is  now  In  the  name  of  1  ^^e  surety  company,  the  contractor  returned 


persons  standing  In  the  shoes  of  C.  C.  Rush- 
ing, and  in  these  circumstances  the  plalntifF 
was  clearly  entitled  to  resort  to  a  suit  in  equi- 
ty. 20  eye.  676;  Jlmmerson  v.  Dunqan,  48  N. 
C.  537:  Wright  v.  Douglass,  3  Barb.  (N.  Y.) 
554;  llaynard  v.  Hosklns,  9  Mich.  485; 
Webster  t.  Folsom,  58  Me.  230. 

Additional  problems  would  be  presented  for 
solution  If  the  purdiaae  price  had  been  less 
than  the  total  indebtedness  of  George  Hart- 
wig;  but  none  of  the  questions  which  might 
arise  out  of  that  and  kindred  situations  are 
Involved  here. 

The  decree  appealed  from  Is  aflSrmed. 

McBBIDE,  O.  J.,  and  BENSON  and  BUR- 
NEST,  JX,  concur. 
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APTKEN  LUMBER  CO.  v.  KANSAS  CASU- 
AI/TT  ft  SURETY  CO.     (No.  21067.) 

(Supreme  Court  of  Kansas,  July  5,  1010.) 

Appeal  from  District  Coutt,  Barton  County. 
On  motion  for  rehearing.  Motion  denied. 
Tor  former  opinion,  see  181  Pac.  663. 

PORTER,  J.  In  a  motion  for  rehearing, 
which  for  the  most  part  reargues  the  same 
contentions  made  at  the  former  hearing, 
counsel  for  the  appellant  surety  company 
calls  attention  again  to  certain  declsiona 
which  were  not  mentioned  In  the  former 
opinion.  It  la  said  that  the  surety  company 
undertook  to  pay  aU  claims  for  material 
whldi  might  become  the  basis  for  a  lien; 
that  the  action  was  upon  an  account  contain- 
ing many  items,  the  correctness  of  all  but 
three  being  admitted.  The  contested  items 
covered  cement  sacks  which  were  returned 
to  the  materialman,  who  paid  the  contractor 


the  horse  to  the  lumber  company,  and  was 
given  credit  on  his  account  for  $1,148.32,  so 
that  the  balance  of  the  account  represented 
exactly  the  purchase  price  of  the  material 
actually  used  in  the  construction  of  the  build- 
ing. 

For  the  reason  that  the  exact  situation  was 
so  obvious.  It  was  not  thought  necessary  In 
the  former  opinion  to  refer  to  two  decisions, 
cited  by  appellant  In  the  original  brief  and 
again  relied  upon  In  this  motion,  and  which 
it  is  urged  define  the  utmost  limit  to  which 
courts  will  go  In  allowing  Uens  for  material 
employed  in  construction  work,  but  which 
does  not  constitute  part  of  the  permanent 
structure.  One  of  the  cases  Involved  lumber 
used  In  making  forms  for  a  concrete  struc- 
ture, the  lumber  being  largely  consumed  and 
rendered  valueless  by  such  use,  and  for  that 
reason  It  was  held  to  constitute  material 
used  In  the  construction  of  the  building. 
Lumber  Co.  v.  Douglas,  89  Kan.  308,  131 
Pac.  563,  44  L.  R.  A.  (N.  S.)  843.  In  Supply 
Co.  v.  Surety  Co.,  103  Kan.  125, 175  Pac.  108, 
steel  sheet  piling,  largely  consumed  in  the  con- 
struction of  a  bridge,  was  held  to  be  ma- 
terial within  the  Mechanics'  Lien  Act,  ex- 
cept as  to  so  much  of  the  piling  as  was  used 
again  in  other  construction  work.  In  both 
cases  the  question  was  whether  or  not  the 
material  was  "used"  in  the  sense  of  being 
substantially  consumed  In  the  work  of  con- 
struction. No  question  involved  In  those  de- 
cisions is  pertinent  to  the  decision  in  the 
present  case,  and  they  were  not  mentioned 
In  the  former  opinion  because  in  this  case 
the  lumber  company  made  no  claim  for  the 
cost  of  the  cement  sacks,  and  the  Judgment 
does  not  oblige  the  surety  company  to  pay 
for  them. 

Rehearing  denied. 

All  the  Justices  concurring. 
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(lOS  Kan.  191) 

GATES  et  al.  ▼.  LITTLE  FAT  OIL  CO. 

(No.  21965.) 

(Sapreme   Court   of  Kansas.     July   S,   1919.) 

(ByUahiu  ly  the  Court.) 

1.  OoNTKAOTS  «=>323(1)— DaiiiiNO  On.  Wkix 
, —Negligence— Question  fob  Jury. 

Tbe  evidence  held  to  require  an  iasne  of 
negligence  to  be  aubmitted  to  the  jury. 

2.  Afpeai.   and   Ebbob  «=>843(2)  —  Assign- 
laNT  OF  Ebbob— OoNBiDEBATiON. 

Ttie  situation  is  held  not  to  require  an  aa- 
signment  of  error,  made  by  the  appellants,  to  be 
passed  on  at  the  instance  of  an  appellee. 

Appeal  from  District  Court,  Allen  County. 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  181  Pac.  670. 

MASON,  J.  Tbe  plaintiffs  sued  the  de- 
fendants for  their  services  in  drilling  an  oil 
well.  The  defendants  answered,  claiming 
damages  on  account  of  negligence  of  the 
plaintiffs  in  causing  a  wire  to  be  dropped 
Into  the  well,  rendering  It  useless.  The  case 
was  tried  upon  the  charges  of  the  defend- 
ants against  the  plalntlfls,  and  also  against 
the  Independent  Torpedo  Company,  which 
bad  been  made  a  party  on  the  defendants'  ap- 
plication. Demurrers  to  the  evidence  of  the 
d^endants  were  sustained,  but  on  appeal  a 
reversal  was  ordered. 

[1]  1.  The  Independent  Torpedo  Company 
has  filed  a  motion  for  a  rehearing,  one 
ground  of  which  Is  that  this  court  did  not 
pass  spedflcally  upon  the  question  whether 
the  evidence  tended  to  establish  the  claim 
against  It.  As  stated  In  the  opinion,  the 
defendants  charged  the  torpedo  company 
with  negligence  In  respect  to  the  manner  In 
which  it  attempted  to  recover  the  wire  aft- 
er It  had  fallen  Into  the  well.  A  witness  tes- 
tified that  the  "shooter,"  who  was  In  the 
employ  of  the  torpedo  company,  conducted, 
or  assisted  in  conducting,  this  operation;  that 
over  the  protest  of  the  witness  he  so  man- 
aged it  that  the  wire  was  broken,  and  only 
the  upper  part  could  be  recovered;  that  the 
method  employed  was  an  Improper  one. 
This  we  regard  as  sufficient  to  take  to  the 
jury  this  feature  of  the  case.  It  Is  not  nec- 
essary to  determine  whether  the  evidence 
required  any  other  basis  of  liability  to  be 
submitted. 

[2]  2.  One  of  the  rulings  complained  of  by 
tbe  original  defendants  on  their  appeal  was 
that  the  trial  court  erred  In  refusing  to  allow 
them  to  dismiss  their  action  as  against  the 
torpedo  company.  Tbe  application  for  snch 
leave  was  apparently  brought  about  by  the 
questions  raised  by  the  demurrers  to  the 
evidence.  This  court  thought  that  the  re- 
versal so  changed  the  situation  that  the 
question  whether  the  trial  coiurt  should  have 


allowed  the  dismissal  need  not  be  passed 
upon,  and  therefore  no  mention  of  the  mat- 
ter was  made  In  the  opinion.  The  torpedo 
company  now  urges  that  the  question  should 
be  determined.  We  still  think  such  action 
unnecessary,  especially  when  the  present  ie> 
quest  for  It  comes  only  from  an  appellee. 

The  motion  for  a  rehearing  Is  denied. 

All  tbe  Justices  concurring. 


(lOe  Kan.  3U) 
ST.  PAUL  FIRE  &  MARINE  INS.  CO.  ▼< 
BIGGER.    (No.  22279.) 

(Supreme  Court  of  Kansas.    July  6,  1010.) 

f8ylt«b»$  hy  the  Court.) 

1.  Inbubancb  «=383(2)— Agent's  Failxjbb  to 
Cancxi.  Pouct  as  Dibected— Liabiutt. 

The  rule  announced  in  Insurance  Co.  v. 
Bigger,  102  Kan.  63,  169  Pac.  213,  syl..  Is  fol- 
lowed, that— "When  instructed  to  do  so,  It  is 
the  duty  of  an  insurance  agent  to  cancel  a  pol- 
icy of  insurance  issued  by  him;  and  if  he 
fails  to  cancel  the  policy  he  is  liable  to  his  prin- 
cipal for  the  damage  sustained  by  the  principal 
unless  the  agent  can  show  some  valid  reason 
for  his  failure  to  fc^ow  the  instructions  given 
him." 

2.  Damages  <S=>62(1)— iNstTBAnci  «=983(2)— 
Agent's  FArLUBx  to  Cancel  Polict— Con- 

TBIBDTOBT    NBOUOENCE    —  ASSUMFTIOir    OV 

Risk— Atoidabue  Consequences. 
The    doctrine    of    contributory    negligenca, 
assumption  of  risk,  and  avoidable  consequences, 
held  not  to  apply. 

3.  Insubance  «=98S(2)— Agent's  Failubb  to 
Cancei.  Pouot— Action  vob  Dailages— • 
Reading  Policy. 

No  material  error  appears  to  have  resulted 
from  failure  to  set  out  or  read  to  the  jury  the 
policy  of  insurance  involved  herein. 

Johnston,  C.  J.,  and  West,  J„  dissenting,  in 
part. 

Appeal  from  District  Court,  Wyandotte 
County. 

Suit  by  the  St.  Paul  Fire  &  Marine  Insur- 
ance Company  against  Thomas  A.  Bigger. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed  and  remanded,  with  dlreo 
tlon  to  enter  judgment  for  plaintiff  tor 
amount  sued  for. 

Fyke  &  Snider,  of  Kansas  City,  Mo.,  and 
McFadden  &  Claflln,  of  Kansas  City,  Kan, 
for  appellant. 

Emerson  &  Smith,  of  Kansas  City,  Kan, 
for  appellee. 

WEST,  J.  The  plaintiff  sued  to  recover 
damages  for  the  failure  of  its  agent  to  can- 
cel an  Insurance  policy  as  directed.  The 
facts  are  stated  In  Insurance  Co.  ▼.  Bigger, 
102  Kan.  63,  169  Pac.  213. 
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After  the  former  dedslon,  the  answer  was 
tmended  setting  up  contributory  negligence 
and  assumption  of  risk.  The  plaintiff  .re- 
quested an  instruction  directing  a  verdict  in 
Us  flivor  which  was  refused,  and  the  jury 
were  charged  that,  if  they  found  from  the 
evidence  that  the  defendant  did  not  exercise 
reasonable  care  and  diligence  to  cancel  the 
policy  after  the  plaintiff  notified  it  to  do  so, 
it  constituted  negligence  which  would  en- 
title the  plaintiff  to  a  verdict  for  the  loss,  if 
any,  suffered  by  it  as  a  direct  and  natural 
result  If  the  policy  remained  uncanceled — 

*^ide8a  you  further  find  from  a  preponderance 
of  the  evidence  that  the  plaintiff  by  its  officer; 
or  agents  was  guilty  of  negligence  in  failing  to 
exercise  reasonable  care  and  diligence  to  can- 
cel or  procure  the  cancellation  of  said  policy 
after  they  knew,  or  should  have  known,  by  the 
exerdae  of  reasonable  care  and  diligence,  that 
the  defendant  had  failed  to  cancel  said  policy, 
and  that  such  negligence  directly  contributed 
in  cansing  the  plaintiff  to  suffer  the  loss  com- 
plained of  in  ita  petition,  in  which  event  you 
will  find  for  the  defendant" 

The  defendant  prevailed,  and  the  plaintiff 
appeals. 

[1,2]  The  petition  declares  on  the  failure 
to  cancel  as  directed  without  any  allegation 
of  negligence  whatever.  In  the  former  pres- 
entation, an  attempt  was  made  to  introduce 
the  element  of  waiver  on  the  theory  that.  If 
the  plaintiff  failed  to  take  the  proper  steps  to 
have  the  policy  canceled,  but  elected  to  al- 
low it  to  continue  in  force  and  failed  to  ex- 
ercise its  right  to  cancel,  it  could  not  re- 
cover, and  the  court  so  instructed.  But  it 
was  said  in  the  opinion  that  there  was  no  ev- 
idence on  which  such  an  Instruction  could 
be  properly  submitted. 

'^he  plaintiff's  direction  to  the  defendant  to 
caned  the  policy  was  positive  and  unambiguous. 
It  was  the  defendant's  duty  to  obey  faia  instruc- 
tions."   102  Kan.  55,  169  Pac.  214. 

The  doctrine  of  contributory  negligence  in 
the  amended  answer  was  sought  to  be  inter- 
posed by  alleging  that,  after  the  notification 
to  the  defendant  to  cancel,  the  plaintiff  knew 
for  more  than  six  weeks,  or  should  have 
known,  that  the  policy  had  not  been  can- 
celed. 

"And  during  the  whole  period  of  such  time 
the  plaintiff  itself,  either  directly  through  its 
diief  officers  or  managers  or  through  aome  of 
iti  agents  other  than  the  defendant,  could  have 
by  the  exercise  of  reasonable  care  canceled 
snch  ixdicy  before  the  time  of  the  alleged  fire; 
yet  the  plaintiff  negligently  failed  ao  to  do,  and 
inch  negligence  on  the  part  of  the  plaintiff 
eaosed  and  directly  contributed  to  the  plain- 
ttlTs  alleged  injury  and  damage." 

Contributory  negligence  on  the  part  of  the 
plaliitiff  necessarily  involves  negligence  of 
the  defendant  In  this  case  no  negligence  is 
charged  against  the  defendant,  and  the  claim 


of  contributory  negligence  on  the  part  of  the 
plaintiff  is  somewhat  anomaloua 

The  law  was  declared  in  the  former  opin- 
ion to  the  effect  that  it  was  the  duty  of  the 
defendant  agent  to  obey  the  Instructions  of 
his  principal  and  cancel  the  policy,  and  that 
his  failure  so  to  do  rendered  him  liable,  and 
is  sustained  by  numerous  authorities  and  still 
regarded  by  us  as  sound  in  principle.  In 
addition  to  the  authorities  cited  in  the  for- 
mer opinion,  the  following  may  be  noted: 

"So  if  the  agent  is  directed  by  the  com- 
pany to  cancel  a  policy  and  neglects  to  do  so, 
and  there  has  been  a  loss,  be  is  liable  to  the 
company  for  the  amount  which  the  company 
has  had  to  pay  on  such  loss,  notwithstanding 
contributory  negligence  of  the  company  in  fail- 
ing to  cancel  the  policy  itself."    22  Cyc.  1438. 

In  support  of  the  last  clause  quoted,  the 
text  cites  London  Assur.  Corp.  v.  Russell,  1 
Pa.  Super.  Ct.  320.  One  paragraph  of  the 
syllabus  of  that  opinion  Is  as  follows: 

"An  agent  is  bound  to  obey  the  Imperative 
order  of  his  principal,  and,  in  order  to  make  it 
the  doty  of  a  factor  to  so  obey  the  order,  it 
is  not  necessary  that  it  be  couched  in  the  form 
of  a  command.  One  who  receives  orders  to 
cancel  an  insurance  policy  delays  their  execu- 
tion at  his  periL" 

Another  paragraph  is  as  follows: 
"Where  an  insurance  company  haa  directed 
its  agent  to  cancel  a  policy,  it  is  not  guilty  of 
contributory  negligence  if  it  fails  to  act  out- 
side of  said  agent  and  cancel  said  policy  itself. 
The  company  had  a  right  to  rely  on  ita  agent's 
obedience  to  positive  directions  to  cancel,  and 
presume  that  they  would  be  obeyed;  the  dis- 
obedience of  the  agent  being  at  his  periL" 

In  Kraber  v.  Insurance  Co.,  129  Pa.  8,  syl. 
1,  18  Atl.  491,  the  law  was  thus  declared: 

"An  agent  has  no  legal  right  to  sit  in  judg- 
ment upon  the  wisdom  or  expediency  of  the 
instructions  of  his  principal,  and  his  failure  to 
execute  them  with  reasonalile  promptness  and 
fidelity  will  render  him  liable  to  bis  principal 
in  damages." 

At  the  close  of  the  opinion  the  court  said: 

"The  fact  that  the  company  received  the  pre- 
mium from  its  agent  after  the  fire,  and  after 
the  fact  of  his  failure  to  cancel  the  policy  came 
to  its  knowledge,  doea  not  relieve  him.  Ills  re- 
ceipt of  the  premium  was  the  receipt  of  the 
company.  When  he  was  directed  to  return  the 
money  and  cancel  the  policy,  he  did  not  do  it 
His  failure  to  do  as  he  was  directed  is  the 
ground  of  his  liability,  and  the  loaa  suffered 
by  hia  principal  furnishes  the  proper  measure  of 
damages."    129  Pa.  14,  18  AU.  49R. 

The  authorities  chiefly  relied  upon  by  the 
defendant  are:  Sioux  City,  etc.,  R.  Co.  v. 
Walker,  49  Iowa,  273;  Moore  t.  Coler,  114 
App.  Div.  301,  99  N.  T.  Supp.  846;  Brant  v. 
Gallup  et  al.,  lU  III.  487,  53  Am.  Rep.  638; 
Read  V.  Patterson,  11  Lea  (Tenn.)430;  Amer- 
ican Central  Ins.  Co.  ▼.  Hagerty,  92  Hun,  26, 
36  N.  T.  Supp.  558. 
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In  the  first  case,  tbe  defendant,  Walker, 
was  charged  with  having  negligently  paid 
twice  for  certain  land  out  of  his  principal's 
money.  Contributory  negligence  o&  tbe  part 
of  the  principal  was  alleged.  Tliis  does  not 
appear  to  have  been  a  case  involving  solely 
the  question  of  obedience  to  instructions,  but 
one  in  which  negligence  and  contributory  neg- 
ligence were  properly  involved.  Moore  v. 
Coler  was  an  action  based  on  tbe  alleged  neg- 
ligence of  the  defendants  in  refusing  to  for- 
ward certain  bonds  as  directed  by  their  prin- 
cipal so  that  they  could  be  included  in  a  cer- 
tain Judgment.  It  was  held  that  the  defend- 
ants were  not  shown  to  be  negligent,  and 
that  it  also  appeared  affirmatively  that  the 
plaintifT  was  guilty  of  such  contributory  neg- 
ligence as  would  stand  in  the  way  of  a  re- 
covery. Brant  v.  Gallup  was  an  action  for 
damages  to  keep  insured  a  certain  bnildlng 
which  was  burned.  The  action  was  not  one 
of  a  principal  against  an  agent,  but  was  an 
action  of  a  mortgagee  against  certain  loan 
agents  for  failure  to  keep  the  property  prop- 
erly insured  in  accordance  with  a  contract 
made  with  them  and  a  certain  commission 
paid.  It  was  alleged  that  they  failed  to  keep 
the  property  insured  as  they  had  contracted 
to  do,  and,  the  building  having  burned,  the 
plaintiff  recovered.  An  instruction  was  giv- 
en to  the  effect  that,  if  the  plaintiff  had  been 
informed  a  sufficient  time  betoie  tbe  Are  that 
the  property  was  insured.  It  was  then  his 
duty  to  have  additional  insurance,  and,  after 
failing  to  do  so,  he  could  not  recover.  Tbe 
court  said: 

"This  involves  the  qnestlon  whether,  in  case 
of  a  breach  of  a  contract  for  indemnity,  the 
person  indemnified,  knowing  of  tbe  breach  of 
the  agreement,  may  lie  by  and  permit  the  loss 
to  occur  without  a  demand  of  performance  of 
tbe  agreement,  or  to  take  other  steps  to  secure 
himself  from  the  loss,  by  performing  tbe  acts 
undertaken  to  be  performed  by  the  other  party, 
or  to  procure  other  indemnity.  Tbe  substance 
of  this  instruction  is  that  the  party  indemnified 
shall  take  such  steps.  It  has  been  repeatedly 
held  that  a  party  being  damaged  cannot  stand 
by  and  suffer  the  injnry  to  continue  and  in- 
crease, without  reasonable  effort  to  prevent  fur- 
ther loss.  *  *  •  This  principle  applies  to  a 
breach  of  contract,  and  a  party  is  not  entitled 
to  compensation  for  injurious  consequences  from 
such  breach,  so  far  as  he  had  the  information, 
time,  ond  opportunity  necessary  to  prevent 
them."    lU  111.  496,  53  Am.  Rep.  638. 

It  will  be  seen,  therefore,  that  this  was  an 
ordinary  action  for  breach  of  contract,  and 
not  on  action  against  an  agent  for  failure 
to  obey  instructions.  Read  v.  Patterson  was 
an  action  against  an  attorney  for  negligently 
failing  to  obey  express  instructions  of  his 
client  to  issue  execution  upon  a  Judgment 
It  was  held  that  under  such  circumstances 
tbe  attorney  would  be  liable  for  the  full 
amount  of  tbe  Judgment: 

"But  if  the  client  discharges  the  negligent 
attorney,  and   the  Judgment  could   then   have  | 


been  collected  by  execution,  which  the  client 
negligently  fails  to  have  issued,  and  the  debtors 
afterward  become  insolvent,  the  attorney  is 
liable  only  for  nominal  damages;  tbe  negli- 
gence of  the  client  being  the  proximate  cause 
of  the  loss."    11  Lea  (Tcnn.)  430,  syl.  6. 

The  Hagerty  Case  was  an  action  for  dam- 
ages for  failure  to  cancel  a  policy,  and  it  was 
held  that,  under  the  facts  presented  by  the 
evidence,  it  was  proper  to  submit  to  the  Jury 
the  question  whether  tbe  plaintiff  had  not 
waived  tbe  demand  for  cancellation.  This 
case  is  dted  in  support  of  tbe  theory  that  as- 
sumption of  risk  applies,  but  we  do  not  re- 
gard that  defense  as  applicable  to  this  kind 
of  a  case.  Railway  Co.  v.  Bancord,  66  Kan. 
81,  71  Pac.  253:  Railway  Co.  v.  Loosley,  76 
Kan.  103,  90  Pac.  990;  Manufacturing  Co.  v. 
Bloom.  76  Kan.  127,  90  Pac.  821,  U  L.  B.  A. 
(N.  S.)  225,  123  Am.  St.  Rep.  123. 

We  do  not  find  in  the  authorities  relied 
on  by  the  defendant,  or  in  bis  quotations 
from  text-writers,  sufficient  ground  for  ap- 
plying to  this  case  tbe  doctrine  of  contributo- 
ry negligence. 

The  defendant's  position  seems  to  be  that 
for  a  number  of  weeks  tbe  company  knew 
that  the  policy  had  not  been  canceled,  and 
that,  while  it  bad  agents  and  officers  who 
could  have  caused  its  cancellation,  it  suffered 
matters  to  run  along  In  this  condition  until 
the  fire  occurred,  and  then  sought  to  saddle 
on  him  a  loss  which  by  tbe  merest  act  of 
authority  on  its  own  part  could  have  been 
avoided.  But  wben  the  property  was  burned, 
there  was  nothing  whidi  the  company  could 
(hen  have  done  to  minimize  or  avert  the  loss, 
and  the  rule  requiring  a  plaintiff  to  use  rea- 
sonable efforts  to  keep  tbe  damage  from  a 
wrong  already  done  from  unduly  increasing 
could  not  come  into  operation.  Tbe  doctrine 
of  the  duty  to  minimize  damages,  while  often 
quite  broadly  stated,  usually  applies  after 
the  wrong  has  been  committed.  8  R.  0.  Ij. 
442.  S  li  \  Id.,  450,  8  20 ;  Atkinson  v.  Kirk- 
Patrick,  90  Kan.  515,  135  Pnc.  579;  Mnrrell 
▼.'Crawford,  102  Kan.  118, 169  Pac.  661. 

Sedgwick,  In  discussing  this  doctrine,  wbidi 
he  calls  "avoidable  consequences,"  says: 

"The  application  of  the  doctrine  of  contribu- 
tory negligence  and  that  of  avoidable  conse- 
quences often  produce  results  that  closely  resem- 
ble each  other;  but  there  is  a  distinction  be- 
tween tbe  two.  Contributory  negligence  dft- 
feats  tbe  action  itself.  The  rule  of-  avoidable 
consequences  can  never  produce  this  result,  aa 
it  cannot  be  applied  until  a  cause  of  action, 
which  in  any  event  will  entitle  the  party  in- 
jured to  nominal  damages,  has  arisen.  Sedg- 
wick on  Damages  (9th  Ed.)  vol.  1,  §  203. 

In  section  224,  the  author  says: 

"The  duty  to  prevent  damages,  or  to  lessen 
the  loss  which  will  ultimately  fall  on  plaintiff, 
cannot  possibly  arise  nntil  a  wrong  or  breach 
of  contract  has  actually  been  committed." 

Being  an  agent  of  the  company,  and  benoe 
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in  a  fldadary  relation,  the  defendant  cannot 
Insist  that  bis  i^ndpal  be  held  liable  for 
depending  on  Iiim  to  follow  Ills  instructions. 
There  was  no  refusal  on  ills  part  and  nothing 
bat  mere  neglect  or  delay  to  cause  tlie  com- 
pany any  suspicion  tbat  be  did  not  intend  to 
act  as  directed.  Presumably,  be  was  a  prof* 
liable  agent  witb  whom  it  was  not  desired  to 
sever  relations  and  over  whose  bead  it  was 
not  desirable  to  go  in  a  matter  in  wliicb  be 
himself  bad  been  called  on  to  act.  ' 

[3]  It  is  urged  that  the  petition  did  not 
state  a  cause  of  action  because  no  copy  of 
the  policy  was  attached,  and  because  there 
was  no  averment  of  right  to  cancel  before 
the  end  of  the  year  for  wliicb  It  was  to  run. 
It  was  also  claimed  that  no  sufiSdent  prbof 
on  tills  point  was  introduced.  The  policy 
covered  a  period  from  August  24, 1913,  to  Au- 
fost  24, 1914.  The  correspondence  relied  up- 
on by  both  parties  touching  the  alleged  duty 
to  cancel  continued  only  until  the  fall  of 
1913,  and,  in  view  of  all  the  evidence,  there 
appears  to  be  no  doubt  that  the  power  to 
cancel  before  the  expiration  of  the  year  in 
fact  existed,  and  both  parties  have  acted  on 
that  assumption.  The  point  is  regarded  as 
one  witbont  substantial  merit 

The  Judgment  la  reversed,  and  the  cause 
remanded,  with  directions  to  enter  judgment 
in  favor  of  the  plaintiff  for  the  amount  sued 
for. 

BORCH.  MASON,  PORTER,  MARSHALL, 
and  DAWSON,  JJ.,  concurring. 

JOHNSTON,  C.  J.,  and  WEST,  J.,  concur 
in  the  reversal,  but  dissent  from  the  order 
directing  Judgment  in  favor  of  the  plaintiff. 


(54  Utah,  4S1) 
LEATHAM  t.  REGER  et  aL    (No.  3369.) 

(Snpreme  Court  of  Utah.    June  17,  1919.) 

1.  JusncKS  OF  THK  Peace  €=»2— Consoli- 
DATiNo  Offices  or  the  Judges  of  the 
Crrr  Coubt  and  Jxtstices  of  the  Peace. 

Comp.  Laws  1917,  H  1700  and  1701,  as 
amended  by  Laws  1919,  c.  34,  construed  as 
meaning  that  justice  courts  and  city  courts, 
aa  now  existing  in  dtiea  having  over  50,000 
population,  are  "united"  or  consolidated,  and 
the  judges  of  the  city  court,  as  well  as  the 
jnatices  of  the  peace,  are  all  judges  of  the  city 
conn,  and  tbat  all  of  the  dty  justices  are 
made  ez  officio  justices  of  the  peace,  with  full 
power  and  authority  to  discbarge  their  duties 
and  functions  as  such. 

2.  CoKBTiTtmoHAi.  Law  C=>48  —  CoK- 
SRccnoR  iM  Favob  of  Constitotionai,- 
mr. 

If  an  act  is  open  to  two  interpretations  or 
constructions,  one  of  which  creates  a  conflict 
with  some  constitutional  provision,   while   the 
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other  makes  the  act  harmonions  with  the  Con- 
stitution, it  ia  the  duty  of  the  courts  to  adopt 
the  latter  interpretation  and  construction. 

3.  JnsncES  of  the  Peace  €=>2 — Stattjis. 
Comp.  Laws  1917,  Si  1700-1786,  as  amend- 
ed in  Laws  1919,  c.  34.  relating  to  city  courta 
and  justices  of  the  peace,  conforms  to  Const, 
art  8,  IS  1  and  8,  and  is  valid. 

Original  application  by  W.  A.  Leatbam 
against  William  Reger  and  others  for  writ 
of  mandamus.  Ordered  that  peremiitory 
writ  issue. 

Wm.  H.  Follard,  Clty.Atty.,  H.  H.  Smith 
and  W.  W.  Little,  Asst  City  Attys.,  all  of 
Salt  Lake  City,  for  plaintiff. 

Richard  Hartley,  Co.  Atty.,  and  D.  A.  Skeen, 
Asst  Co.  Atty.,  both  of  Salt  Lake  City,  for 
defendants. 

FRICK,  J.  This  is  an  original  application 
to  this  court  by  the  plaintiff  against  the  de- 
fendants for  a  writ  of  mandata  An  alter- 
native writ  was  duly  issued  to  which  the  de- 
fendants appeared  and  filed  both  a  general 
demurrer  and  an  answer.  In  view,  however, 
tliat  the  answer  presents  no  question  of  fact, 
the  canse  was  heard  and  submitted  ui>on  the 
demurrer  alone,  and  will  be  determined  as 
though  no  answer  had  been  interposed. 

The  application  is  made  by  the  plaintiff 
pursuant  to  chapter  34,  Laws  of  Utah  1919, 
which  diapter  is  both  an  amendment  and 
revision  of  sections  1700  to  1736,  both  in- 
clusive, Comp.  Laws  Utah  1917,  and  all  ref- 
erences hereinafter  made  wUl  be  to  the  num- 
bers of  the  sections  as  they  appear  in  Comp. 
Laws  Utah  1917,  but  the  substance  of  the 
act  and  the  quotations  herein  are  from  the 
original  act  itself. 

The  plaintiff  in  his  application  in  sub- 
stance alleges  tbat  be  is  the  dty  recorder 
and  ez  officio  derk  of  the  city  court  of  Salt 
Lake  City,  which  dty  has  a  population  of 
over  50,000;  tbat  the  defendants  Reger  and 
Lund  are  the  acting  Justices  of  the  peace  In 
and  for  Salt  lAke  City  precinct  and  the 
defendant,  Daisy  King  is  the  derk  of  said 
Justices'  courts;  that  the  defendants  Reger 
and  Lund  have  in  their  possession  and  un- 
der their  control  all  the  flies,  papers,  dockets, 
and  Indexes  of  said  Justices'  courts,  of  which 
said  files,  papers,  dockets,  and  indexes  the 
plaintiff  is  required  by  the  act  aforesaid 
to  take  charge  and  for  which  he  is  made  re- 
sponsible; that  plaintiff  has  duly  demanded 
from  the  defendants  Reger  and  Lund,  and 
from  said  Daisy  King  the  clerk  of  said  Jus- 
tices' courts,  the  possession  of  said  files, 
papers,  dockets,  and  indexes,  but  they  have, 
and  each  of  them  has,  refused  to  deliver  the 
same  to  the  plaintiff,  and  said  Reger  and 
Lund  also  refuse  to  require  said  Daisy  King, 
their  said  clerk,  to  deliver  said  flies,  etc,  to 
the  plaintiff. 


«=>For  other  casea  see  came  topic  and  KBT-NUMOBR  in  all  Kejr-Numbered  DIsests  and  Indexes 
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While  there  Is  much  more  contained  in 
the  application,  yet,  in  view  that  the  demur- 
rer is  based  entirely  npon  the  contention 
that  the  act  upon  which  the  plaintiff  predi- 
cates his  application  Is  void,  we  need  not  en- 
camber  this  opinion  with  the  other  allega- 
tions contained  in  the  application. 

The  defendants  contend  that  at  least  cer- 
tain portions  of  the  act  are  void,  for  the  rea- 
sons that  they  are  in  conflict  with  sections  1 
and  8  of  article  8  of  our  Constitution.  Sec- 
tion 1  of  said  article  reads  as  follows: 

"The  judicial  power  of  the  state  shall  be 
Tested  in  the  Senate '  sitting  as  a  court  of  im- 
peachment, in  a  Supreme  Court,  in  district 
courts,  in  justices  of  the  peace,  and  such  other 
courts  Inferior  to  the  Supreme  Court  as  may 
be  established  by  law." 

It  is  contended  that  by  that  section  jus- 
tices* courts  are  creatures  of  the  Constitu- 
tion, and  hence  cannot  be  abrogated  by  any 
act  of  the  Legislature.  No  one  contends 
that  courts  created  by  the  Constitution  may 
be  abrogated  by  legislative  act,  but,  as  we 
shall  hereinafter  see,  that  is  not  what  the 
Legislature  did  or  attempted  to  do  In  pass- 
ing the  act  in  question.  Section  8  of  article 
8  of  the  Constitution  aforesaid  provides: 

"The  Legislature  shall  determine  the  number 
of  justices  of  the  peace  to  be  elected,  and 
shall  fix  by  law  their  powers,  duties  and  com- 
pensation. The  jurisdiction  of  justices  of  the 
peace  shall  be  as  now  provided  by  law,  but  the 
Legislature  may  restrict  the  same." 

By  the  express  terms  of  that  section  the 
Legislature  is  permitted  to  exercise  certain 
powers  over  justices  of  the  peace,  and  the 
only  question  Is:  Has  it  transcended  its 
powers  in  passing  the  act  in  question?  The 
parts  of  the  act  which  it  is  contended  tran- 
scend the  legislative  power  and  which  now 
constitute  sections  1700  and  1701,  Comp. 
Laws  Utah  1917,  read  as  follows: 

"1700.  In  all  cities  of  this  state  having  a 
population  of  more  than  7500  inhabitants 
there  is  hereby  created  a  court  to  be  known 

as  the  city  court  of  (naming  the  city), 

and  there  is  also  created  the  office  of  city 
judge,  whose  election,  qualification,  duties  and 
term  of  office  shall  be  as  hereinafter  provided. 

"170L  At  the  general  election  to  be  held  on 
Tuesday  following  the  first  Monday  of  No- 
vember, 1920,  and  quadriennially  thereafter, 
there  shall  be  elected,  in  cities  having  a  popu- 
lation of  more  than  50,000,  four  judges,  and  in 
cities  having  a  population  of  more  than  7500 
but  less  than  50,000,  one  judge,  to  be  known  as 
judges  of  the  city  court,  whose  term  of  office 
shall  be  four  years  beginning  at  12  o'clock 
noon  on  the  first  Monday  of  January  succeed- 
ing their  election,  and  to  hold  office  for  the 
period  of  four  years,  and  until  their  succes- 
sors are  elected  and  qualified,  as  hereinafter 
stated.  The  said  judges  shall  be  elected  by 
the  qualified  electors  of  the  respective  cities, 
and  under  the  laws  and  regulations  govern- 
ing general  elections:    Provided,  that  upon  the 


taking  effect  of  this  act  the  dty  courts,  mu- 
nicipal courts,  the  officies  of  dty  justices  of 
the  peace,  and  justice  courts  in  all  dties  where 
dty  courts  are  hereby  created  shall  be  united 
and  shall  constitute  the  city  court  of  such 
cities,  the  judges  of  which  shall  be  ez  offido 
justices  of  the  peace  in  such  dties  and  shall 
have  and  ezerdse  the  same  jurisdiction  as  !• 
provided  by  law  for  justices  of  the  peace 
throughout  the  State,  the  municipal  judge  in 
cities  having  munidpal  courts  and  the  jus- 
tices of  the  peace  in  cities  having  a  population 
of  over  60,000,  now  holding  office  shall  become 
the  city  court  judges  respectively,  and  shall 
retain  such  offices  until  the  first  Monday,  in 
January,  1021,  or  until  thdr  successors  arc 
duly  elected  and  qualified  as  provided  herein, 
and-  shall  have  the  same  jurisdiction,  powers 
and  duties  as  judges  of  city  courts  and  shall 
be  paid  the  same  salaries:  Provided,  that  in 
all  other  dties  where  dty  courts  are  herein 
created  the  mayor,  by  and  with  the  consent  of 
the  dty  commissioners,  shall  appoint  a  dty 
judge  to  hold  office  until  his  successor  is  duly 
elected  and  qualified." 

[1]  It  is  contended  that  the  imlon  or  con- 
solidation applies  only  to  the  courts  in  cities 
having  over  7,500  and  less  than  60,000  popu- 
lation, for  the  reason  that  the  language  is 
limited  to  courts  "hereby  created."  It  seems 
to  us,  however,  that  what  Is  meant  Is  that 
the  justices'  courts  and  the  city  courts  as 
now  existing  in  cities  having  over  50,000  pop- 
ulation are  "united"  or  consolidated,  and 
that  Judges  of  the  dty  court  as  well  as  the 
justices  of  the  peace  are  all  Judges  of  the 
city  court,  and  that  all  of  the  city  Judges 
are  made  ex  officio  justices  of  the  peace  with 
full  power  and  authority  to  discbarge  all 
the  duties  and  functions  of  Justices  of  the 
peace.  While  it  is  true  that  in  referring  to 
the  courts  mentioned  in  the  act  the  words 
"hereby  created"  are  used.  It  is  also  true 
that  from  a  consideration  of  the  whole  act- 
it  is  quite  clear  that  the  words  "hereby  cre- 
ated" were  intended  to  apply  to  all  of  the 
city  courts,  Including  those  in  dties  of  more 
than  50,000  population  as  well  as  in  the 
cities  having  more  than  7,500  and  less  than 
50,000.  If  such  a  meaning  is  not  given  to 
the  language  used,  then  much  that  is  said 
in  section  1701  cannot  be  recondled  with 
the  whole  tenor  and  purport  of  the  act  In 
referring  to  the  courts,  while  the  restrictive 
term  "hereby  creoted"  Is  used,  yet  it  was 
manifestly  intended  to  apply  to  all  of  the 
courts  to  which  the  act  applies.  To  thus  con- 
strue the  language  of  the  act  harmonizes  all 
of  its  provisions  and  makes  it  easily  under- 
stood, while,  if  counsel's  interpretation  and 
construction  is  adopted,  many  of  its  provi- 
sions are  inharmonious  and  obscure.  In 
view  of  the  foregoing,  we  are  of  the  opinion 
that  the  Legislature  did  not  intend  nor  at- 
tempt to  abrogate  justice  of  the  peace  courts 
in  cities  having  over  60,000  population,  as 
contended  by  defendants,  but  that  what  was 
intended  was  to  unite  and  consolidate  those 
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coarts  with  tbe  dty  conrts ;  that  Is,  each  city 
Judge  is  made  ex  officio  Justice  of  the  peace 
with  power  to  discharge  all  the  powers  and 
duties  pertaining  to  that  office. 

Vfe  can  see  no  objection  to  thus  nnltlng  or 
consolidating  the  city  and  the  Justices' 
courts  in  the  several  cities  of  this  state.  To 
do  that  leaves  the  Justices'  courts  In  cities 
predaely  what  they  are  elsewhere  in  the 
state.  Just  as  Is  stated  in  the  act  If,  there- 
fore, any  peraon  wishes  to  bring  an  action  in 
tbe  Justice  court  wliich  is  within  the  Juris- 
diction of  the  Justice  court  rather  than  In 
the  dty  court  as  such  In  any  city  of  this 
state,  he  may  do  so  by  merely  entitling  bis 
complaint  and  other  papers  "In   the  City 

Court  of Olty,  Before ,  ex  officio 

Justice  of  tbe  Peace."  Each  Judge  of  the 
city  court  before  whom  an  action  is  com- 
menced, as  well  as  all  others,  will  thus  be 
advised  that  the  action  Is  not  commenced  in 
the  city  court  as  snch,  but  Is  commenced  be- 
fore the  dty  Judge  in  his  capadty  as  ex 
officio  Justice  of  the  peace,  and  that  all  of  the 
limitations,  laws,  regulations,  and  rules  of 
practice  applicable  to  actions  in  Justices' 
courts,  including  the  limited  Jurisdiction  and 
rlgbt  of  appeal  from  such  courts,  are  applica- 
ble to  the  case.  In  bringing  such  an  action 
there  is  no  more  cause  for  confusion  or  mis- 
understanding than  In  bringing  an  action  in 
the  city  court  Nor  Is  there  any  .legal  ob- 
jection In  uniting  the  office  of  dty  Judge  and 
that  of  Justice  of  the  peace.  The  offices  cer- 
tainly are  not  Incompatible  and  can  give  rise 
to  no  conflict  or  incongruous  result  It  is 
not  an  infrequent  occurrence  in  this  coim- 
try  that  the  functions  of  two  courts  are  ex- 
erdsed  by  one  Judge.  That  is  so  well  known 
that  no  examples  need  be  referred  to.  More- 
over, in  this  state  for  many  years  a  precinct 
Justice  of  the  peace  could  by  appointment  also 
act  as  town  Justice,  and  no  confusion  or 
barm  has  ever  resulted  from  one  person  dls- 
diarging  the  functions  of  both  of  those  of- 
flc;e^  Again,  there  Is  hardly  a  state  office  In 
tbls  state,  whether  of  the  Judicial  or  execu- 
tive department,  that  does  not  ex  officio  dia- 
cbarge  the  duties  of  some  other  office  and  at 
tiines  of  a  number  of  different  offices. 

[2]  There  is,  however,  still  another  cogent 
reason  why  the  foregoing  construction  of  the 
act  in  question  should  prevail.  It  is  this: 
If  the  construdion  contended  for  by  the  de- 
fendants be  adopted,  then  It  is  probable  that 
some  of  the  provisions  of  the  act  would  con- 
flict with  one  or  more  of  the  provisions  of 
our  Constitution.  Upon  the  other  hand,  if  the 
construction  we  have  adopted  prevails,  all 
of  tbe  provisions  of  tbe  act  are  made  har< 
monlous  with  all  of  the  constitutional  pro- 
fislons.  It  Is  elementary  doctrine  universal- 
ly applied  In  this  country  that  if  an  act  is 
open  to  two  interpretations  or  constructions, 
one  of  wlilch  creates  a  conflict  with  some 
constitutional    provision,    while    the    other 


makes  the  act  harmonious  wltb  the  Consti- 
tution, It  Is  the  duty  of  the  courts  to  adopt 
the  latter  interpretation   and  construdion. 

Tbe  foregoing  interpretation  and  construc- 
tion also  disposes  of  defendants'  contention 
that  tbe  title  of  the  act  is  defective. 

Counsel  for  both  sides  have  dted  a  number 
of  decisions  which,  they  contend,  to  some  ex- 
tent  at  least  support  their  respective  con- 
tentions. A  careful  examination  of  those 
cases,  however,  has  convinced  us  that  they 
have  no  application  here,  and  hence  we  re- 
frain from  referring  to  any  of  them. 

[3]  E>om  what  has  been  said  It  follows 
that  the  act  conforms  to  the  Constitution  of 
this  state,  that  it  is  a  valid  law,  and  that 
therefore  the  defendants  have  failed  to  com- 
ply with  the  duty  thereby  imposed,  and  hence 
a  peremptory  writ  of  mandate  should  Issue 
as  prayed  for  In  plaintlfT's  application. 

It  is  therefore  ordered  that  a  peremptory 
writ  of  mandate  issue.    Costs  to  plaintUT. 

CORFMAN,  O.  J.,  and  WEBER,  GIDEON, 
and  THURMAN,  JJ.,  concur. 


(54  UUh,  ISL) 

WETANT  et  al.  t.  UTAH  SAVINGS  & 
TRUST  CO.     (No.  3201.) 

(Supreme  Court  of  Utah.     March  27,  191&. 

On  Applicatioh  for  Rehearing,  May  28, 

1919.) 

1.  exbcutobs  and  administrators  «='315(4> 
— "Extrinsic  Fraud"— Reuef  in  Equitt. 

Where  husband  eloped  with  aootber  woman 
and  lived  under  a  fictitious  name  until  his 
death,  when  she  secured  appointment  as  ad- 
ministratrix and  probated  his  estate  in  said 
name  under  representation  that  she  was  his 
wife,  and  thereby  secured  bis  property  unknown 
to  his  wife  and  children,  held,  that  a  court  of 
equity  had  jurisdiction  to  grant  relief,  by  open- 
ing tbe  probate  proceedings  for  tbe  purpose  of 
charging  administratrix  on  her  bond,  in  view 
of  Const  art.  1,  |  11,  and  article  8,  U  7  and 
9;  the  fraud  practiced  by  administratrix  being 
"extrinsic  fraud."  i 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Extrinsic  or  Col- 
lateral Fraud.] 

2.  Executors  and  Aduinistratobs  €=»315(6) 
—Collateral  Attack  on  Distribution. 

Where  husband  abandoned  his  wife  and  chil- 
dren, and  eloped  to  parts  unknown  with  another 
woman,  and  lived  under  a  fictitious  name,  and 
said  woman  after  his  death  secured  appoint- 
ment as  administratrix  of  his  estate,  and  pro- 
bated tbe  estate  in  said  name  under  representa- 
tion that  she  was  his  lawful  wife,  and  by 
means  thereof  secured  deceased's  property  un- 


>  Snyder  v.  Uurdock,  26  Utah.  233,  237.  73  Fac.  22: 
Benson  v.  Anderson,  10  Utah,  135,  37  Pac  256 ;  Oarr 
r.  Davidson,  26  Utah,  33S,  71  Pac.  481;  Barrette  v. 
Whitney.  S6  UUh.  574.  106  Pao.  522,  37  L.  R.  A.  (N. 
S.)  368;  In  re  Buntins's  Estate,  80  Utah,  2S1.  84 
Pac.  lOJ. 
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known  to  deceased's  wife  and  children,  suit  in 
equity  by  lawful  wife  and  Iieirs  for  reUel  on 
bond  of  administratrix  was  a  direct,  as  contra- 
distinguished from  a  collateral,  attaclt  upon  pro- 
bate proceedings.' 

3.  BZECDTOBB  AND  ADIUNIBTRATOBS  9s»537(1) 

—  Fbadd    of    Aduinistbatbix  —  Rklset 
Against  Substt. 

Where  husband  eloped  with  another  woman 
i|nd  lived  under  a  fictitious  name  until  his  death, 
when  she  secured  appointment  as  administratrix 
and  probated  his  estate  in  said  name  under  rep- 
resentation that  she  was  his  wife,  and  thereby 
secured  his  property  unlinown  to  his  wife  and 
children,  and  thereafter  lawful  wife  and  heirs 
procured  judgment  against  administratrix,  held, 
a  court  of  equity  could  grant  relief  against 
surety  on  administratrix's  bond. 

4.  Action  ®=»25(3)— Forms  or  Action— Le- 
QAL  OB  Equitable. 

In  Utah,  every  person  who  has  suffered  in- 
jury may  go  into  the  district  court,  the  court 
of  ordinary  jurisdicticm,  and  state  the  facts  con- 
cerning his  grievance,  and,  if  his  statement, 
when  applied  to  the  law,  entitles  him  to  relief, 
the  court  is  bound  to  grant  it,  whether  legal 
or  equitable,  or  both. 

5.  Executors  and  Adhinistbatobs  4s»537(9) 

—  Suit  Aoainst  Subett  on  Bond  — Evi- 
dence—Sufficienct. 

In  suit  in  equity  by  lawful  wife  and  heirs  of 
deceased  against  surety  on  bond  of  administra- 
trix, a  woman  with  whom  deceased  had  eloped 
and  lived  under  a  fictitious  name,  and  who  bad 
probated  his  estate  under  representation  that 
she  was  bis  wife  and  only  heir,. facts  held  am- 
ple to  entitle  plaintiffs  to  the  relief  prayed. 

6.  Executobs  and  Administbatobs  €=»532— 
Bbeach  of  Condition  of  Bond— Evidence. 

In  suit  in  equity  by  lawful  wife  and  heirs 
of  deceased  against  surety  on  bond  of  adminis- 
tratrix, a  woman  with  whom  deceased  had 
eloped  and  lived  under  a  fictitious  name,  and 
who  had  probated  bis  estate  under  representa- 
tion that  she  was  bis  wife  and  only  heir,  hM, 
that  acts  of  administratrix  constituted  breaches 
of  bond  to  "faithfully  execute  the  duties  of 
the  trust  according  to  law"  and  administer  es- 
tate "for  the  use  of  the  heirs."  » 

7.  Executobs  and  Administbatobs  «=>535— 
Judgment  Against  Exscxn'Bix  — Binding 
Effect  as  to  Subett, 

The  sureties  stand  in  privity  with  the  ad- 
ministratrix, and  are  bound  by  a  judgment 
against  her  in  which  it  is  adjudicated  that  she 
has  breached  the  conditions  of  her  bond.« 


>  Snyder  t.  Murdock,  26  UUb.  233,  237,  73  Pac.  22: 
Benson  ▼.  Anderson,  10  Utab,  136,  37  Pac.  256; 
Garp  v.  Davidson,  25  Utah,  335,  71  Pac.  481;  Bar- 
retts v.  Wbltney,  38  Utah.  574,  106  Pac.  522,  37  L. 
R.  A.  (N.  S.)  368;  Bunting's  Estate,  30  UUh,  251, 
(4 '  Pac.  103 ;  Henderson  v.  Adams,  15  Utah,  30,  48 
Pac.  398:  Mosbr  v.  Olsborn,  17  Utah,  257,  64  Pac. 
121;    Reed  v.  Hume.  25  Utab,  248,  70  Pac  >98. 

•  Clinton  V.  Nelson,  8  Utab,  284. 

•Reed  V.  Hume.  26  UUh,  248,  70  Pac.  998;  Sny- 
der V.  Murdock,  26  Utah,  233,  73  Pac.  22;  Benson 
V.  Anderson.  10  Utah,  136,  37  Pac.  266;  Oarr  v.  Da- 
vidson, 26  Utah.  336,  71  Pac.  481;  Barrette  v.  Whit- 
ney, 86  Utab,  674,  106  Pac.  522,  37  U  R.  A.  (N.  8.) 
868;    Clinton  v.  Nelson,  2  Utab.  284 


8.  Executobs  and  ADK^msTRATOBS  4s3634— 
Suit  Against  Subett— CoNOiTion  Pbecbd- 
ENT— Setting  Abide  Pbobaie  Pboceedinqb. 

In  suit  by  lawful  wife  and  heirs  of  deceased 
against  administratrix,  decree  that  administra- 
tion proceedings  were  fraudulent  and  that  so 
far  as  plaintiffs  were  concerned  all  orders,  de- 
crees, and  proceedings  were  of  no  force  and  ef- 
fect, held  to  have  the  effect  of  setting  aside 
orders,  final  decree  of  distribution,  and  dis- 
charge, so  that  suit  could  be  successfully  maiib- 
tained  against  surety  on  administratrix's  bond. 

9.  Executobs  and  Administbatobs  €=>534 — 
LiABiLiTT  OF  Subett. 

That  the  court,  in  an  action  against  ad- 
ministratrix, charged  her  as  trustee,  held  not  to 
affect  rights  of  lawful  wife  and  heirs  of  deceased 
to  obtain  judgment  on  the  administratrix's  bond 
for  any  amount  which  she  as  administratrix  bad 
converted  to  her  own  use,  and  which  was  not 
accounted  for  in  the  action  against  her. 

10.  Executobs  and  Administbatobs  «ss>537 
(5)— Laches— Liabiutt  on  Bonds. 

Where  husband  eloped  with  another  woman 
and  lived  under  a  fictitious  name  until  his  death, 
when  she  secured  appointment  as  administratrix 
and  probated  his  estate  in  said  name  under 
representation  that  she  was  his  wife,  and  there- 
by secured  bis  property,  held,  that  wife  and 
heirs,  who  sued  on  the  administration  bond. 
were  not  guilty  of  laches  where  they  moved  as 
soon  as  they  discovered  the  fraud. 

11.  Pbincifal  and  Subett  €=>59  —  Obliga- 
tion of'  Subett— Enfobcement. 

While  sureties  ordinarily  are  deemed  the 
favorites  of  the  law,  and  while  their  liability 
will  not  be  extended  beyond  the  express  terms 
of  their  obligations,  yet,  when  the  obligatlona 
assumed  by  the  sureties  are  clearly  established, 
courts  will  enforce  them,  the  same  as  other  ob- 
ligations. 

12.  Subrogation  €=»7— Subett  or  Adminis- 
tbatbix. 

Surety  on  administratrix's  bond,  if  it  satis- 
fies judgment  recovered  against  it  because  of 
administratrix's  fraud,  will  be  subrogated  to 
all  the  rights  of  plaintiffs  with  respect  to  prop- 
erty of  the  estate,  and  may  charge  the  adnainia- 
tratrix  as  a  trustee  for  its  benefit. 

Appeal  from  District  C!ourt,  Salt  Lake 
County;  Wm.  H.  BrameU  Judge. 

Action  by  Charlotte  Weyant  and  others 
against  the  Utah  Savings  &  Trust  Company. 
From  the  judgment  rendered,  defendant  ap- 
peals.   Affirmed. 

James  Ingebretsen  and  Ashby  Snow,  both 
of  Salt  Lake  City,  for  appellant 

The  probate  proceedings  and  the  decree 
rendered  therein  are  In  rem,  and  are  conclu- 
sive against  the  whole  world,  and  cannot  be 
Impeached  or  opened  by  another  court,  or  in 
or  by  any  other  action,  but  only  by  appropri- 
ate application  in  the  same  proceeding,  or 
upon  appeal.  Sohler  v.  Sohler,  135  Cal.  323, 
67  Pac.  282,  87  Am.  St  Rep.  98;  Strauss  y. 
State,  36  N.  D.  594,  162  N.  W.  908,  L.  R.  A. 
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19t7E,  909;  23Cyc.l411:  23Cyc.l408:  Black 
on  jQdgiuents,  H  245,  246;  Schouler  on  Wills 
(Sth  Ed.)  I  1528;  18  Cyc.  642 ;  18  Cyc.  628; 
Snyder  v.  Murdock,  26  Utah,  233,  at  237,  73 
Pac.  22;    Comp.  Laws  1007,  Utah,  {}  3779, 


113  C.  C.  A.  252;  Estate  of  Walker,  160  Cal 
547,  117  Par.  510,  36  I*  R.  A.  (N.  S.)  89. 

The  administrator's  bond  furnished  by  de- 
fendant was  not  broken.  Clinton  v.  Nelson, 
2  Utah,  284;    Evans  v.  EJvans  (Ala.  1917)  76 


3780,  3955;   Toland  v.  Earl,  129  Cal.  148,  61 1  South.  95;  State  v.  Anthony,  30  Mo.  App.638; 


Pac.  914. 79  Am.  St.  Rep.  100;  Code  Civ.  Proc. 
Cal.  1 1686;  Williams  y.  Williams,  73  Cal.  00, 
14  Pac.  394 ;  Rosenberg  t.  Frank,  58  Cal.  387; 
State  V.  McGlynn,  20  Cal.  233,  81  Am.  Dec. 
118;  Tracy  v.  Mulr,  151  Cal.  363,  90  Pac.  832, 
121  Am.  St  Rep.  117;  State  v.  Blake,  69 
Comi.  64,  36  Atl.  1019;  Grignon  v.  Astor,  2 
Bow.  319,  U  L.  Ed.  283;  Wilson  v.  Hartford 
Fire  Ins.  Co.,  164  Fed.  817,  819,  90  C.  C.  A. 
593, 19  L.  R.  A.  (N.  S.)  553;  Kearney  v.  Kear- 
ney, 72  Cal.  591,  15  Pac.  769 ;  Mohr  v.  Man- 
nlerre,  101  U.  S.  417,  25  L.  Ed.  1052;  Simmons 
T.  Saul,  138  U.  S.  453,  11  Sup.  Ct.  369,  34  L. 
Ed.  1064 ;  Benson  v.  Anderson,  10  Utah,  135, 
37  Pac.  256;  Pomeroy,  Eq.  Jur.  {  919 ;  Wil- 
liam HiU  Co.  V.  Lawler,  116  Cal.  359,  48  Pac. 
323;'Goad  r.  Montgomery,  119  Cal.  652,  61 
Pac.  681,  63  Am.  St.  Rep.  145;  Garr  v.  David- 
son, 25  Utah,  335,  71  Pac.  481;  Smith  t. 
Westerflefd,  88  Cal.  374,  26  Pac.  206;  Barrette 
V.  Whitney,  36  Utah,  574,  106  Pac.  522,  37 
U  R.  A.  (N.  S.)  368. 

The  probate  decrees  operated  as  a  complete 
and  final  discharge  of,  and  bar  In  favor  of, 
the  surety.  Freeman  on  Judgments  (3d  Ed.) 
p.  660;  Evans  v.  Evans  (Ala.  1917)  76  South. 
95;  Turner  et  al.  v.  Cole,  24  Ala.  364 ;  Smith 
T.  Eureka  Bank,  24  Kan.  528;  Woodworth  r. 
Woodworth,  70  Mo.  601;  State,  to  Use,  T. 
Anthony,  30  Mo.  App.  638. 

The  appropriate  and  exclusive  remedy  ap- 
plied In  a  court  of  equity  against  probate  de- 
crees, where  grounds  for  relief  exist,  is  to 
charge  the  property  with  a  trust,  and  to  hold 
the  beneficiary  as  a  trustee  for  the  original 
owner.  Silva  v.  Santos,  138  Cal.  536,  71  Pac. 
708;  Sohler  t.  Sohler,  135  Cal.  323,  67  Pac. 
282,  87  Am.  St.  Rep.  98;  Curtis  v.  Schell,  129 
Cal.  208,  61  Pac.  951,  79  Am.  St.  Rep.  107 ; 
Bamesley  t.  Powell,  1  Vesey,  Sr.  284;  Ker- 
rish  T.  Bamsly,  7  Brown,  Par.  Cas.  437; 
Andrews  r.  Povrys,  2  Brown,  Par.  Cas.  604; 
Hason  t.  Harklns,  4  Brown,  Par.  Cas.  7; 
Stead  T.  Curtis,  205  Fed.  439,  123  C.  C.  A. 
507;  State  t.  McOlynn,  20  Cal.  233,  81  Am. 
Dec.  118;  Nicholson  v.  Leatham,  28  Cal.  App. 
597,  153  Pac.  965,  156  Pac.  98;  Scovllle  v. 
Brock,  79  Vt  449,  65  Atl.  677,  118  Am.  St. 
Rep.  975;  Hanley  t.  Hanley,  114  Cal.  690,  46 
Pac.  736;  Goodrich  v.  Ferris  (C.  C.)  145  Fed. 
844;  Aldrich  v.  Barton,  138  Cal.  220,  71  Pac. 
160,  94  Am.  St.  Rep.  43;  Estate  of  Hudson, 
6S  CaL  454;Exton  t.  Zule,  14  N.  J.  Eq.  601; 
Crew  V.  Pratt,  119  Cal.  139,  61  Pac.  38;  WU- 
llam  HiU  Co.  T.  Lawler,  116  Cal.  359,  48  Pac 
323;  Cunba  v.  Hughes,  122  Cal.  Ill,  64  Pac. 
535,  68  Am.  St  Rep.  27;  Jewel  T.  Pierce,  120 
CaL  79,  62  Pac.  132 ;  Turner  t.  Cole,  24  Ala. 
364;  Patterson  t.  Dickinson,  193  Fed.  328, 


Barker  v.  Stanford,  63  Cal.  451;  Klrby  v. 
State,  SJ.  Md.  383;  State  et  al.  v.  Cmeston  & 
Carey,  51  Md.  352;  Neely  v.  Merrltt  72  Ky. 
(9  Bush)  346;  Perkins  v.  Lewis,  41  Ala.  649, 
94  Am.  Dec.  616;  Carter  v.  Toung,  9  Lea 
(Tenn.)  210 ;  Herbert  v.  Herbert  22  La.  Ann. 
308;  People  v.  Petrie.  191  lU.  497,  61  N.  E. 
499, 85  Am.  St.  Rep.  268;  Bird  v.  Mitchell,  101 
Ga.  46,  28  S.  E.  674 ;  People  v.  Huffman,  182 
111.  391,  56  N.  B.  981;  Clufl  v.  Day,  66  N.  T. 
Super.  Ct  460;  Hinds  et  al.  t.  Hinds'  Ex'r, 
85  Ind.  312;  Sims  v.  Lively,  53  Ky.  (14  B. 
Mon.)  433;  Warfleld  v.  Brand's  Adm'r,  76 
Ky.  (13  Bush)  77,  95,  quoting  Lord  Brougham 
v.  Lord  Wm.  Poulett  10  Beavan,  133;  11  B. 
C.  L.  305 ;  18  Cyc.  1264-1268,  note  26;  Rig- 
gin  V.  Creath,  60  Ohio  St  114,  53  N.  E.  1100; 
Toung  V.  People,  35  III.  App.  363;  Loop  t. 
Nortbup,  59  Hun,  75,  13  N.  T.  Supp.  144; 
Ramsey  v.  Cole  et  al.,  84  Ga.  147,  10  S.  E. 
598 ;  Turner  et  al.  v.  Cole,  24  Ala.  364;  Hes- 
sey's  Ex'r  v.  Hessey,  1  Ky.  Law  Rep.  424; 
Campbell  r.  Amer.  Bonding  (».,  172  Ala.  468, 
56  South.  306;  Leavens  v.  Bishop,  65  Wis. 
440,  27  N.  W.  324;Bamke  v.  Chicago,  etc^ 
R.  Co.,  61  Minn.  549,  63  N.  W.  1116,  52  Am. 
St  Rep.  618;  Fisher  v.  Johnson,  90  Misc.  Rep. 
46, 162  N.  X.  Supp.  944 ;  Kager  v.  Brenneman, 
47  App.  Dlv.  63,  62  N.  Y.  Supp.  339. 

A  Judgment  against  an  administrator  is 
conclusive  on  his  surety,  but  this  must  be  a 
Judgment  (such  as  the  decrees  upon  which 
we  rely)  rendered  in  the  probate  court  or 
rather  according  to  the  probate  procedure, 
and  in  the  very  proceeding  in  which  the  ad- 
ministrator and  his  surety  are  acting.  Com- 
monwealth v.  Stub,  11  Pa.  150,  51  Am.  Dec. 
515;  Reed  v.  Hume,  25  Utah,  248,  70  Pac. 
998 ;  Beall  v.  New  Mexico,  16  Wall.  535,  21 
L.  Ed.  292;  Williams  v.  Kiernan,  25  Hun 
(N.  Y.)  355;  Greer  v.  McNeal  (1902)  11  Okl. 
626,  69  Pac.  893;  Treweek  v.  Howard,  106 
Cal.  434,  39  Pac.  20;  Bellinger  v.  Thompson 
(1894)  26  Or.  320.  37  Pac.  714,  40  Pac.  229; 
Deobold  v.  Opperman,  111  N.  T.  531,  19  N.  E. 
94,  2  L.  R.  A.  644,  7  Am.  St  Rep.  760;  Nanz 
V.  Oakley  (1890)  120  N.  T.  84,  24  N.  E.  306,  9 
L.  R.  A.  223  to  227,  inclusive;  Stovall  v. 
Banks,  10  Wall.  583,  19  L.  Ed.  1036;  Wil- 
liams v.  Kiernan,  25  Hun  (N.  Y.)  355;  Joch- 
umsen  t.  Bank,  3  Allen  (Mass.)  87;  State  v. 
White,  29  N.  C.  116;  Wales  v.  Wlllard,  2 
Mass.  120;  London  v.  Wilmington,  88  N.  C. 
684;  Comp.  Laws  1907,  §2918;  Irwin  v.  Back- 
us, 26  Cal.  214,  85  Am.  Dec.  125;  Reed  v. 
Hume,  25  Utah,  248,  256,  70  Pac.  998;  Sal- 
yer  v.  State,  5  Ind.  202;  Lamkin  v.  Heyer,  19 
Ala.  228;  McCleUan  v.  Downey,  63  Cal.  520; 
Baggott  T.  Boulger,  9  N.  Y.  Super.  Ct  160; 
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Jenkins  v.  State,  76  Md.  255,  23  Atl.  608,1 
790;  Cleaves  v.  Dockway,  67  Me.  118;  Frye 
V.  Crockett,  77  Me.  157;  Ordinary  v.  Connolly, 
75  N.  J.  Eq.  521,  72  Atl.  363;  U.  S.  F.  *  G. 
Co.  V.  People,  150  111.  App.  35;  O'NeU's  Ap- 
peal, 55  Conn.  409,  11  Atl.  857;  Flncke  v. 
Bundrlck,  72  Kan.  182,  83  Pac.  403,  4  L.  R.  A. 
(N.  S.)  820;  Leavens  v.  Bishop,  65  Wis.  440, 
27  N.  W.  324.  ' 

Can  probate  decrees  be  opened  In  equity? 
Stead  V.  Cnrtls,  205  Fed.  442,  123  C.  C.  A. 
507;  Toland  v.  Earl,  129  Cal.  148,  61  Pac. 
914,  79  Am.  St.  Rep.  100;  Pasadena  v.  Supe- 
rior Court,  157  CaL  788, 109  Pac.  620,  21  Ann. 
Cas.  1355 ;  Bacon  v.  Bacon,  150  Cal.  477,  89 
Pac  317;   Benson  v.  Anderson,  10  Utah,  135, 

37  Pac.  256;  Clarke  v.  Perry,  6  Cal.  60,  63 
Am.  Dec.  82;  Sanford  v.  Head,  6  Cal.  298; 
Deck  v.  Gerke,  12  Cal.  436,  73  Am.  Dec.  558, 
660;  Toland  t.  Earl.  129  Cal.  148,  61  Pac.  914, 
79  Am.  St  Rep.  100;  Goodrich  v.  Ferris  (C. 
C.)  145  Fed.  844,  852 ;  Hayden  v.  Hayden,  46 
Cal.  332;  Froebrlch  y.  Lane,  45  Or.  13,  76 
Pac.  351,  106  Am.  St.  Rep.  634;  Dunlap  v. 
Steere,  92  Cal.  344,  28  Pac.  563,  16  L.  R.  A. 
361;  Estate  of  Hudson,  63  Cal.  454;  La- 
talllade  v.  Orena,  91  Cal.  565,  27  Pac.  924,  25 
Am.  St.  Rep.  219;  United  States  v.  Throck- 
morton, 98  U.  S.  65,  25  L.  Ed.  93;   Bergin  v. 

■Halght,  99  Cal.  62.  33  Pac.  760;  Ewing  v. 
Lamphere,  147  Mich.  659,  111  N.  W.  187,  118 
Am.  St  Rep.  663;  Campbell-Kawannanakoa 
V.  Campbell,  152  Cal.  201, 02  Pac  184;  Pomer- 
oy's  Bq.  Jur.  §  1065;  Perry  on  Trusts,  §  620; 
Blake  V.  O'Neal,  63  W.  Va.  483,  61  S.  E.  410, 
16  L.  R.  A,  (N.  S.)  1148,  and  notes;  39  Cyc 
222;   Hill  t.  Hill,  90  Neb.  43,  132  N.  W.  738, 

38  L.  R.  A.  (N.  S.)  108,  and  notes;  18  Cyc. 
1201, 1262. 

Were  the  probate  decrees  opened  by  Impli- 
cation? Woodworth  v.  Wood  worth,  70  Mo. 
601 ;  Leavens  v.  Bishop,  65  Wis.  440,  27  N. 
W.  324;  Smith  v.  Eureka  Bank,  24  Kan.  528; 
Tucker  v.  Stewart  147  Iowa,  294,  126  N.  W. 
183;  Evans  v.  Evans,  76  South.  96;  Pollock 
V.  Cox,  108  Ga.  430,  34  S.  E.  213;  Brandt  on 
Suretyship,  |  712;   Pass  v.  Pass,  98  Ga.  791, 

23  S.  B.  752;  Mlatter  of.  Gall.  182  N.  Y.  270, 
74  N.  B.  876;  Code  Ga.  {  3511;  Turner  v.  Cole, 

24  Ala.  364;  Oanfleld  v.  Canfleld,  118  Fed.  1, 
65  C.  C.  A.  169;  State  v.  Anthony,  30  Mo. 
App.  638;  Hessey  v.  Hessey,  1  Ky.  Law  Rep. 
424;  In  re  Hudson,  63  Cal.  464;  Sohler  t. 
Sohler,  135  Cal.  323,  67  Pac  282,  87  Am.  St 
Rep.  98;  Campbell-Kawannanakoa  t.  Cami>- 
bell,  152  CaL  201,  92  Pac  184. 

Chas.  H.  Hart,  H.  Van  Dam,  Jr.,  and  D. 
N.  Straup,  all  of  Salt  Lake  City,  for  re- 
spondents. 

Probate  jurisdiction  of  district  court 
Burke  v.  Bladine,  99  Wash.  383, 160  Pac  811 ; 
Benson  t.  Anderson,  10  Utah,  135,  37  Pac  256; 
Flncke  T.  Bundrick,  72  Kan.  182,  83  Pac  403, 
4  L.  R.  A.  (N.  S.)  820;  Leslie  v.  Manufacturing 
Go,  102  Kan.  169,  169  Pac  193,  L.  R.  A. 


19180,  65;  Douglass  ▼.  Ferris,  138  N.  T. 
192,  33  N.  B.  1041,  34  Am.  St  Rep.  435;  Gil- 
lett  V.  Wiley,  126  lU.  310,  19  N.  B.  287,  9 
Am.  St  Rep.  687;  Evans  t.  Evans,  76  Soatli. 
95;  Allison  v.  Crummey  (Okl.)  166  Pac  ^1; 
Vanborn  t.  Mestoss,  99  Wash.  328,  169  Pac 
807;  Gatrord  v.  Dickinson,  37  Kan.  287,  15 
Pac  175;  McAdow  v.  Boten,  67  Ka.n.  136,  72 
Pac.  629;  18  Cyc  p.  908  and  notes;  Sohler  t. 
Sohler,  135  Cal.  323,  67  Pac  282,  87  Am.  St 
Rep.  98;  Aldrlch  v.  Barton,  138  Cal.  220,  71 
Pac.  109,  94  Am.  St  Rep.  43;  Comp.  Laws 
Utah  1907,  §  3779;  SUva  v.  Santos,  138  CaL 
536,  71  Pac  703;  Bunting's  Estate,  30  Utali, 
251,  84  Pac  109. 

Is  surety  a  stranger  to  Judgment  against 
admlnstratrlx?  Asher  v.  StuU  (Okl.)  181 
Pac  808;  Dennle  v.  Smith,  129  Mass.  143; 
Douglass  T.  Ferris,  138  N.  T.  192,  33  N.  B. 
1041,  34  Am.  St  Rep.  435;  Gillette  v.  Wiley, 
126  III.  310,  19  N.  B.  287,  9  Am.  St  Rep. 
587;  Biggins  t.  Ralsch,  107  Cal.  210,  40  Paa 
333. 

Is  Judgment  roll  In  action  against  admln> 
istratriz  evidence  against  surety?  Barker 
T.  Wbeeler,  60  Neb.  470,  83  N.  W.  678,  83  Am. 
St  Rep.  541;  Halley  v.  Boyd,  64  Ala.  399; 
Moses  V.  United  States,  166  U.  S.  571,  17 
Sup.  Ct  682,  41  L.  Ed.  1119;  Beauchalne  T. 
McKlnnoD,  55  Minn.  318,  56  N.  W.  1065,  43 
Am.  St  Rep.  506;  Stephens  v.  Shafer,  48 
Wis.  54,  3  N.  W.  835,  33  Am.  Rep.  793;  Bal- 
lantlne  v.  Fenn,  84  Vt  117,  78  AtL  713.  40 
L.  R.  A.  (N.  S.)  698;  Stalling  v.  Schapero, 
217  Mass.  71,  104  N.  B.  440,  Ann.  Caa  1915D, 
399,  410;  Commonwealth  v.  Fidelity  &  De- 
posit Co.,  224  Pa.  95,  73  Atl.  327,  132  Am. 
St  Rep.  755,  770;  Black  on  Judgments,  if 
587-690;  MItcheU  v.  Toole,  63  Ga.  93;  Jones 
on  Evidence,  {  608;  32  Cyc  136;  Irwin  r. 
Backus,  26  Cal.  214,  86  Am.  Dec  126 ;  Sure- 
ty Co.  V.  Arterbnm,  110  Ky.  832,  62  S.  W. 
862;  Stovall  t.  Banks.  10  WaU.  583,  19  L. 
Bd.  1036;  Barker  y.  Wheeler,  60  Neb.  470, 
83  N.  W.  678,  83  Am.  St  Rep.  841;  State  t. 
Banks  (Md.)  24  AU.  640;  Fire  Ass'n  y.  Ruby, 
49  Neb.  584,  68  N.  W.  939;  Douglass  y.  Fer- 
ris, 138  N.  T.  192,  33  N.  a  1041,  34  Am.  St 
Rep.  435;  Halley  v.  Boyd,  64  Ala.  399. 

Breaches  of  bond  by  administratrix  and 
liability  of  surety.  Butts  v.  Larison  (Okl.) 
170  Pac  500;  Flncke  t.  Bundrick  a905) 
72  Kan.  182,  83  Pac  403,  at  p.  406,  4  L.  B. 
A.  (N.  S.)  820;  Woerner  on  AdministratlcMi 
(2d  Ed.)  p.  648,  {  256 ;  1  Brandt  on  Surety- 
ship (3d  Ackley's  Ed.)  {  2;  Green's  Adminis- 
tratrix y.  Crelgbton,  23  How.  90,  108,  16  L. 
Ed.  419;  11  A.  &  E.  Encycl.  of  L.  (2d  Ed.) 
901,  902;  Hayden  v.  Hayden,  46  CaL  332; 
Aldrlch  y.  Barton,  138  Cal.  222,  223,  71  Pac 
169,  94  Am.  St  Rep.  43;  Bacon  y.  Bacoo, 
150  Cal.  489,  89  Pac  317;  18  Cyc  1260. 

The  probate  decree  was  final  and  binding, 
except  on  appeal,  new  trial,  or  writ  of  re- 
view. Strauss  v.  State,  36  N.  D.  594,  162 
N.  W.  008,  L.  R.  A.  1917E,  900;  Snyder  T. 
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Hordock,  26  Utab,  233,  73  Pac.  22;  Black 
on  Jndgmenta,  If  245,  246;  Tbland  t.  Earl, 
129  Gal.  148,  64  Pac.  914,  79  Am.  St.  Rep. 
100;  23  Cyc.  1408,  1410,  1411 ;  State  v.  Mc- 
Glynn.  20  CaL  233,  81  Am.  Dec  118;  Comp. 
Laws  Utah  1907.  {{  3779,  3780,  3955;  Code 
Civ.  Proc.  Cal.  {{  1666,  1686;  Tracy  v.  Mult, 
151  Cal.  363.  90  Pac.  832,  121  Am.  St  Rep. 
117:  Schouler  on  Wills  (6th  Bd.)  {  1528; 
State  T.  Blake,  69  Conn.  64,  36  Atl.  1019;  18 
Cyc.  642,  628;  Sohler  v.  Sohler,  135  Cal.  323, 
67  Pac.  282,  87  Am.  St  Rep.  98;  Wilson  v. 
Hartford  Fire  Ins.  Co.,  164  Fed.  817,  at  819, 
90  C.  C.  A.  593,  19  L.  R.  A.  (N.  S.)  653; 
Kearney  t.  Kearney,  72  CaL  591,  15  Pac. 
769;  Mobr  y.  Mannierre,  101  n.  S.  417,  25 
L.  Ed.  1052;  Simmons  v.  Saul,  138  V.  S.  453, 
11  Sup.  Ct  369,  34  L.  Ed.  1054;  Benson  v. 
Anderson,  10  Utah,  135,  37  Pac.  256;  Goad 
T.  Montgomery,  119  CaL  652,  51  Pac.  681,  63 
Am.  St  R^.  145;  Pomeroy,  Eq.  Jnr.  f  919; 
Garr  t.  Davidson,  25  Utah,  335,  71  Pac.  481; 
Smith  V.  Westerfield,  88  Cal.  374,  26  Pac.  206 ; 
William  HUl  Co.  v.  Lawler,  116  Cal.  359,  48 
Pac.  323;  Barrette  v.  Whitney,  36  Utah,  574. 
106  Pac.  622,  37  L.  R.  A.  (N.  S.)  868;  Barns- 
ley  T.  Powel,  1  Ves.  Sr,  284;  Rosenberg  v. 
Frank,  58  Cal.  387;  Pasadena  v.  Superior 
Court  157  Cal.  788.  109  Pac.  623,  21  Ann. 
Cas.  1355;  Bacon  ▼.  Bacon,  150  CaL  477,  89 
Pac  317;  Grignon's  Lessees  v.  Astor,  2  How. 
319,  340,  11  L.  Ed.  283;  United  States  v.  Ar- 
redondo,  6  Pet  729,  8  L.  Ed.  547. 

Breach  ot  duties  by  administratrix.  Clin- 
ton V.  Nelson,  2  Utah,  284 ;  Bvans  v.  Evans 
(Ala.  1917)  76  South.  96;  State  v.  Anthony, 
30  Mo.  App.  638;  Baker  v.  Stanford,  58  CaL 
451;  Klrby  v.  SUte,  51  Md.  383;  State  T. 
Cheston  &  Carey,  51  Md.  352;  Neely  t.  Her^ 
rltt  72  Ky.  (9  Bush.)  846;  Perkins  v.  Lewis, 
41  Ala.  649,  94  Am.  Dec  616;  Herbert  ▼. 
Herbert  22  La.  Ann.  808;  People  ▼.  Petrle, 
1»1  IlL  497,  61  N.  E7.  499,  85  Am.  St  Rep. 
288;  Bird  t.  MltcheU.  101  Oa.  46.  28  S.  B. 
674;  People  v.  Hoffman.  182  IlL  891;  Cluff 
T.  Day,  65  N.  Y.  Super.  Ct  460;  Hinds  v. 
Hinds'  Elx'r,  85  Ind.  812;  Sims  v.  Lively,  53 
Ky.  (14  B.  Mon.)  433;  Warfleld  v.  Brand's 
Adm'r.  76  Ky.  (13  Bush)  77;  Riggln  v. 
Creath,  60  Ohio  St  114,  53  N.  B.  1100; 
Toung  V.  People,  S5  111.  App.  363;  Loop  v. 
Nortbnp,  89  Hun,  75.  13  N.  Y.  8iq>p.  144; 
Ramsey  v.  Cole,  84  Ga.  147,  10  S.  B.  608; 
Tomer  t.  Cole,  24  Ala.  364;  Hessey's  Ez'r 
V.  Hessey,  1  Ky.  Law  Rep.  424 ;  CampbeU  v. 
Amer.  Bonding  Co..  172  Ala.  468,  65  South. 
306;  Leavens  v.  Bishop,  66  Wis.  440,  27  N. 
W.  324;  Bamke  t.  Chicago,  etc,  R.  Co.,  61 
Minn.  6^,  63  N.  W.  1116,  52  Am.  St  Rep. 
618;  Fisher  v.  Johnson,  90  Misc.  Rep.  46, 162 
i*.  Y.  Snppi.  944;  Kager  v.  Brenneman,  47 
App.  Dlv.  63,  62  N.  Y.  Supp.  339;  Carter  v. 
Yonng,  8  Lea  (Tenn.)  210,  213;  Drane  v.  Bay- 
Has,  1  Homph.  (Tenn.)  174;  Hughlett  t. 
Bn^ilett,  5  Humidi.  (Tom.)  468. 

Aasalling  probate  proceedings  and  decree 
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by  direct  proceedings  in  a  court  of  equity. 
Benson  v.  Anderson,  10  Utah,  135,  87  Pac 
256 ;  Clarke  v.  Perry,  6  Cal.  60,  63  Am.  Dec 
82;  Sanford  v.  Head,  6  Cal.  298;  Deck  v. 
Gerke.  12  CaL  436,  73  Am.  Dec.  558,  660; 
Hayden  v.  Hayden,  46  CaL  332;  Froebrlch  v. 
Lane,  45  Or.  13,  76  Pac  351,  106  Am.  St 
Rep.  634;  Dunlap  v.  Steere,  92  Cal.  344,  28 
Pac.  563,  16  L.  R.  A.  361;  In  the  Matter  of 
Estate  of  Hudson,  63  CaL  454;  Lataillade  v. 
Orena,  91  CaL  665,  27  Pac  924,  25  Am.  St 
Rep.  219;  notes  to  Green  v.  Crelghton,  48 
Am.  Dec  746;  note  to  Clarke  v.  Perry,  63  Am. 
Dec.  83;  United  States  v.  Throckmorton,  98 
U.  S.  65,  66,  26  L.  Ed.  93;  Bergin  y.  Haight 
99  Cal.  52,  33  Pac  760;  Ewing  v.  Lamphere, 
147  Mich.  669,  111  N.  W.  187,  118  Am.  St 
Rep.  663,  and  note ;  Campbell-Kawannanakoa 
V.  CampbeU,  162  CaL  201.  92  Pac  184;  Pom- 
eroy's  Eq.  Jur.  (2d  Ed.)  {{  345-368,  and 
notes;  Delafield  t.  State  of  lUlnols,  2  Hill 
(N.  Y.)  159;  Pico  v.  Cohn,  91  CaL  129,  25  Pac 
970,  27  Pac  537.  13  L.  R.  A.  336,  25  Am. 
St  Rep.  159;  Pomeroy's  Bq.  Jur.  S  919;  Win- 
gerter  v.  Wingerter,  71  C!al.  105, 11  Pac  853; 
Parsons  v.  Wets,  144  CaL  410,  77  Pac  1007 ; 
Moore  T.  Crawford,  130  U.  S.  122,  9  Sup. 
C!t  447.  82  L.  Bd.  878;  Statute  of  Uses,  27 
Hen.  yill,  c  10;  Henderson  v.  Adams,  15 
Utah,  30,  48  Pac  398;  Schenck  v.  WlCks,  23 
Utah,  576,  65  Pac  732;  Pomeroy/s  Eq.  Jur. 
§  1066;  Perry  on  Trusts,  {  520;  Blake  v. 
O'NeaL  63  W.  Va.  483.  61  S.  B.  410.  16  L.  A. 
A.  (N.  S.)  1148,  and  notes;  HUI  v.  Hill,  90 
Neb.  43,  132  N.  W.  738,  38  L.  R.  A.  (N.  S.) 
198.  and  notes;  Mosby  v.  Glsbom,  17  Utah. 
257,  54  Pac  121;  Parsons  v.  Weis,  144  Cal. 
410,  77  Pac  1007;  Bank  of  Chadron  v.  An- 
derson. 7  Wyo.  441,  63  Pac  280;  8  PL  &  Prac- 
tioe,  721;  Reed  v.  Hume.  25  Utah,  248,  70 
Pac  098;  Comp.  Laws  Utah  1907.  f  8830; 
Padflc  Bridge  Co.  v.  U.  S.  FideUty  Co.,  88 
Wash.  47,  73  Pac  772. 

Fraud  in  procuring  administratrix's  bond 
and  surety's  liability  under  proceedings 
against  administratrix.  Pierce  v.  Holzer, 
65  Mich.  263,  32  N.  W.  431 ;  Greer  v.  McNeal 
(1802)  U  Okl.  526,  69  Pac  893;  Treweek  v. 
Howard,  106  Cal.  434.  93  Pac  20 ;  Bellinger  v. 
Thompson  (1894)  26  Or.  320,  37  Pac  714,  40 
Pac  229;  Deobold  v.  Opperman  (1888)  111  N. 
Y.  631,  19  N.  B.  94,  2  L.  R.  A.  644;  Mans  v. 
Oakley  (1890)  120  N.  Y.  84.  24  N.  B.  306,  9  Ll 
R.  A. 223  to 227;  Irwlnv.  Backns,  26 CaL 214, 
86  Am.  Dec  125,  note  181;  Meyer  v.  Bartb. 
97  Wis.  862.  72  N.  W.  748,  66  Am.  St  Rep. 
124;  Stovall  ▼.  Banks,  10  WalL  683,  19  Ll 
Ed.  1036;  Comp.  Laws  Utah  1907.  |  2918; 
Williams  V.  Kieman,  25  Hun  (N.  Y.)  866;  Sal- 
yer  v.  State,  5  Ind.  202 ;  McClellan  v.  Down- 
ey, 63  CaL  620;  Jenkins  v.  State,  76  Md.  266. 
23  AtL  608,  790;  Baggott  T.  Boulger.  8  N.  Y. 
Super.  Ct  160;  Ralston  t.  Wood,  IS  IlL  100b 
68  Am.  Dec  604. 

Discbarge  of  sorety  by  dectM  In  probate. 
State  T.  Borkam,  28  Ind.  Aiv.  271.  8B  N.  BL 
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237;  Brandt,  Snretyship  and  Guaranty  (3d 
Ed.)  {  712;  Pass  t.  Pass,  08  Ga.  791,  23  S.  £7. 
762;  Jacobs  t.  Pou,  18  Ga.  346;  Potter  v. 
Ogden,  136  N.  Y.  384,  33  N.  B.  228;  Ingersoll 
V.  Mangam,  84  N.  T.  622;  Davis  v.  Cran- 
daU,  101  N.  X.  321,  4  N.  B.  721;  Crouter 
V.  Crouter,  133  N.  I.  56,  30  N.  B.  726;  State 
r.  Wbltehouse  (Jan.  1003)  75  Conn.  410,  63 
Atl.  807;  Matter  of  Gall,  182  N.  Y.  270,  74 
N.  B.  875 ;  Canfleld  t.  Canfleld,  118  Fed.  1, 
66  C.  C.  A.  169;  Succession  of  Reilly  v.  Amer- 
ican Bonding  Go.  of  Baltimore,  138  La.  315, 
70  South.  237;  Pierce  v.  Maetzold,  126 
Minn.  445,  148  K.  W.  302;  Onrch,  Probate 
Law  and  Practice,  pp.  438,  440;  Schouler  on 
Wllla  (5th  Ed.)  a  1143,  1146;  Cleaves  v. 
Dockray,  67  Me.  118;  Shalter's  Appeal,  43 
Pa.  83,  82  Am.  Dec.  652;  Frye  v.  Crockett, 
77  Me.  157;  Mefford  v.  Lamkln,  38  Ind.  App. 
83,  76  N.  B.  1024,  afHrmed  In  77  N.  E.  960; 
Woemer  on  the  Law  of  Decedents'  Estates, 
{  238;  American  Surety  Co.  v.  Piatt,  67  Kan. 
294,  72  Pac.  775;  Ellzalde  t.  Murphy,  163 
Cal.  681,  126  Pac.  078;  Ordinary  v.  Connol- 
ly, 76  N.  J.  Em.  621,  72  AtL  363 ;  U.  S.  F.  & 
G.  Co.  V.  People,  160  III.  App.  35;  18  Cyc. 
1276 ;  Pollock  v.  Cox,  108  Ga.  430,  34  S.  B. 
213;  In  re  Klllan's  Estate,  63  L.  R.  A.  96, 
notes;  O'NeUI's  App.,  65  Conn.  409,  11  AU. 
867. 

Provisions  as  to  probate  bond.  Slater  r. 
McAvoy,  123  Cal.  437,  66  Pac.  49;  Comp. 
Laws  Utah  1907,  f  3926  (Code  Civ.  Proc. 
Cal.  §  1458),  3829  (1390),  3830  (1392).  See, 
also.  Code  Civ.  Proc  Cal.  {  1388,  and  cases 
dted.  Comp.  Laws  Utab  1907,  {  8919  (Code 
Civ.  Proa  CaL  $  "1586,  citing  Slater  v.  Mc- 
Avoy, 123  Cal.  437,  56  Pac.  49),  3927  (1450), 
3065  (1607),  3066  (1698),  4048  (McClaln's 
Ann.  Code  Iowa,  1888,  {  3670),  3946  (Code 
Civ.  Proc.  (3al.  S  1637). 

FRICR,  J.  The  plaintltfs  named  in  the 
title,  hereinafter  called  respondents,  com- 
menced this  action  In  the  district  court  of 
Salt '  Lake  county  as  heirs  at  law  of  one 
.Harvey  Weyant,  deceased.  The  action  is 
predicated  upon  a  statutory  administrator's 
bond  executed  by  one  Rosella  Fuller,  as  prin- 
cipal, and  the  appellant,  as  surety;  said  Ro- 
sella Fuller  having  been  appointed  the  ad- 
ministratrix of  the  estate  of  said  Harvey 
Weyant,  deceased.  Respondents  obtained 
judgment  on  said  bond  against  appellant, 
from  whidi  it  prosecutes  this  appeal. 

The  pleadings,  including  the  attached  ex- 
blbits,  findings  of'  fact,  conclusions  of  law, 
and  Judgments  in  the  several  procetnllngs 
hereinafter  referred  to  cover  157  pages  of 
the  printed  abstract.  It  is  impracticable  to 
set  forth  the  pleadings,  etc.,  in  this  opinion, 
even  in  condensed  form.  It  is  not  always 
an  easy  task  to  make  a  satisfactory  state- 
ment of  the  contents  of  the  pleadings  and 
findings  of  the  courts  where,  as  here,  these 
things  must  be  greatly  abridged,  and  especial- 


ly where  the  matters  complained  of  are  al- 
leged to  have  been  based  upon  fraud,  mis- 
representation, and  deceit  In  our  Judgment, 
however,  the  following  statement  fairly  and 
sufficiently  reflects  the  pleadings,  the  findings 
of  the  court,  and  the  undisputed  facts,  to- 
gether with  the  matters  stated  in  the  Judg- 
ment: 

One  Harvey  Weyant,  whose  estate  consti- 
tutes the  subject  of  this  controversy,  died 
intestate  at  Salt  Lake  City,  Utah,  on  the 
26th  day  of  July,  1910.  The  respondent 
Charlotte  Weyant,  at  the  time  of  the  death  of 
said  Weyant,  was  his  lawful  wife,  and  all 
the  other  respondents  named  in  the  title,  ex- 
cept Carry  Miller  dark,  were  his  children 
and  the  issue  of  the  marriage  between  the 
deceased  and  said  Charlotte  Weyant,  while 
said  Carry  Miller  Clark  is  a  grandchild  of 
said  Weyant.  Harvey  Weyant  had  lived 
with  his  said  wife  and  children  at  Spring- 
field, Mass.,  for  many  years,  and  until  May, 
1800,  at  wbldi  time  he  abandoned  them  and 
eloped  with  one  Rosella  Mclntyre,  a  young 
girl  about  17  years  of  age,  to  parts  unknown 
to  his  family.  Said  Weyant  and  said  Rosella 
Mclntyre,  under  the  name  of  Rosella  Fuller, 
in  due  time  arrived  at  Salt  Lake  City,,  and 
from  thenceforth  until  the  death  of  said 
Weyant  lived  in  said  city  as  husband  and 
wife  under  the  name  of  Fuller ;  that  is,  said 
Weyant  from  thenceforth  assumed  and  was 
known  by  the  name  of  Harvey  W.  Fuller, 
and  said  Rosella  Mclntyre  was  known  as 
Mrs.  Fuller.  He  conducted  business  in  that 
and  in  no  other  name  during  the  20  years 
that  he  lived  in  Salt  Lake  City.  After  the 
departure  from  his  home  at  Springrfleld,  said 
Weyant  never  returned  thereto,  and*  his  place 
of  residence  or  abode  was  unknown  to  his  said 
wife  and  children,  and  although  they  expend- 
ed (considerable  money  searching  for  him, 
th^  did  not  learn  of  his  abode  or  death  un^ 
til  the  month  of  September,  1015.  The  in- 
ventory of  bis  estate  disclosed  that  Weyant, 
at  the  time  of  his  death,  was  possessed  of 
and  owned  real  and  personal  property  of  the 
appraised  value  of  $29,296.92.  The  court  al- 
so found  that  said  Rosella  Mclntyre,  on  the 
30th  day  of  July,  1910,  in  order  to  cheat  and 
defraud  the  respondents,  and  to  convert  to 
her  own .  use  the  property  belonging  to  the 
estate  of  said  Weyant,  and  to  which  she 
knew  she  had  no  lawful  right  or  claim,  by 
the  name  of  Rosella  Fuller,  and  as  the  pre- 
tended wife  of  said  Weyant,  filed  her  petition 
In  the  probate  division  of  the  district  court 
of  Salt  Lake  county  In  said  estate,  in  whidi 
petition  she  falsely  and  fraudulently  alleged 
and  represented  that  she  was  the  lawful  wife 
of  said  Weyant,  deceased,  and  his  only  sur- 
viving heir  at  law,  when,  in  truth  and  In 
fact,  she  well  knew  tliat  the  respondent  Char, 
lotte  Weyant  was  the  lawful  wife  of  said 
decedent,  and  that  the  other  respondents  were 
ills  lawful  heirs,  and  that  she  had  no  legal 
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right  or  claim  to  any  of  the  property  of 
which  said  Weyant  was  possessed  and  owned 
at  the  time  of  his  death;  that  she  fraudu- 
lently and  deceitfully  withheld  the  truth 
ftom  said  court,  and  fraudulently  Induced  It 
to  bdlere  that  she  was  the  wife  of  said  de- 
cedent, and  by  reason  thereof  to  appoint  her 
as  the  administratrix  of  said  estate;  that 
she  thereafter  falsely,  fraudulently,  and  de- 
celtfally  conducted  all  of  the  proceedings 
relating  to  the  administration  of  the  estate 
6i  said  Weyant  in  the  name  of  Harvey  W. 
Puller,  Instead  of  In  his  true  name  of  Harvey 
Weyant ;  that  said  Hosella  Fuller  thereafter. 
In  said  name,  and  by  virtue  of  her  said  de- 
celt,  and  by  said  false  and  fraudulent  repre- 
sentations, obtained  a  family  allowance  for 
herself  out  of  said  estate  amounting  to  the 
sum  of  $1,650,  all  of  which  she  wrongfully 
and  unlawfully  appropriated  to  her  own  use ; 
that  thereafter,  on  June  26*  1911.  said  Ro- 
sella  Poller  filed  her  petition  In  said  court 
for  a  final  settlement  and  distribution  of  the 
estate  of  said  Weyant,  In  which  petition  she 
deceitfully,  falsely  and  fraudulently  alleged 
and  represented  herself  to  be  the  only  heir 
at  law  of  said  Weyant,  deceased ;  that  said 
court,  by  being  deceived  and  misled  by  the 
representations  aforesaid,  on  the  7th  day  of 
Jnly,  1911,  made  and  entered  an  order  in 
■aid  estate  allowing  and  settling  the  final 
account  of  said  Rosella  Fuller  as  the  admin- 
istratrix thereof,  and  entered  a  decree  dis- 
tributing to  her  out  of  the  property  of  said 
estate  the  sum  of  $12,675.10  in  cash,  house- 
hold goods  and  other  property  of  the  ap- 
praised value  of  $3,410.50,  together  with  cer- 
tain real  estate  situate  in  Salt  Lake  Olty, 
which  is  particularly  described  in  said  de- 
cree of  distribution,  all  of  which  property 
she,  said  Rosella  Fuller,  wrongfully  and  un- 
lawfully appropriated  and  converted  to  her 
own  use,  and  of  which  she  has  deprived  the 
re^Ktndents;  that  In  probating  said  estate  no 
notice  was  ever  published  or  given,  except  in 
the  name  of  Harvey  W.  Fuller,  and  that  all 
the  proceedings  relating  to  the  adminls- 
tratlon  of  the  estate  of  said  Weyant  were 
falsely,  deceitfully,  and  fraudulently  conduct- 
ed In  the  false  and  fictitious  name  of  Harvey 
W.  E\iller  by  said  Rosella  Fuller,  all  of  which 
was  done  by  her  for  the  purpose  of  cheating 
and  defrauding  the  respondents;  that  the 
orders  that  were  made  by  said  court  In  sold 
probate  proceedings,  and  the  approval  and 
settlement  of  said  final  account,  and  the  de- 
cree of  distribution,  were  each  and  all  based 
upon  the  false,  fraudulent,  and  deceitful 
statements  of  said  Rosella  Fuller,  and  that 
she  obtained  the  property  of  said  estate 
through  and  by  means  of  said  deceit  and 
fraud  and  not  otherwise;  that  neither  of 
said  respondents  was  ever  in  the  state  of 
Utah  during  the  lifetime  of  said  Weyant,  nor 
at  any  time  nnUl  the  month  of  September, 
191Sb  and  that  prior  to  said  time  they,  nor 


either  of  tfaeOi,  had  any  nottos'  or  knowledge 
of  the  residence  of  said  decedent,  nor  of  bis 
death,  nor  of  any  of  the  proceedings  herein 
referred  to;  that  upon  learning  the  facts  be- 
fore stated  the  respondents,  on  or  about  Sep- 
tember 30,  1915,  commenced  an  action  In 
equity  in  the  district  court  of  Salt  Lake  coun- 
ty against  said  Rosella  Fuller,  who  at  that 
time,  by  reason  of  her  marriage  to  one  Mor- 
gan, was  known  by  the  name  of  Rosella  Mor- 
gan, in  which  last  name  said  action  was 
commenced  and  prosecuted;  that  sudi  pro- 
ceedings were  had  in  said  action  that  on 
August  12,  1910,  said  court  made  findings  of 
fact  and  conclusions  of  law  and  entered  Judg- 
ment in  said  action  in  favor  of  the  respond- 
ents. 

In  said  action  the  court  in  substance  found 
tne  facts  hereinbefore  stated,  and  in  effect 
further  found  that  said  Rosella  Fuller,  alias 
Morgan,  throng  deceit  and  fraud  practiced 
by  her  upon  the  court  in  the  probate  pro- 
ceeding, had  obtained  the  orders  whldi  were 
made  during  the  administration  of  the  es- 
tate of  said  Weyant,  and  that  by  means  of 
deceit  and  fraud  had  also  obtained  the  al- 
lowance and  settlement  of  her  final  account 
as  administratrix  of  said  estate  and  a  decree 
distributing  said  property  to  her,  all  of  which 
she  wrongfully  and  fraudulently  has  convert- 
ed to  her  own  use,  and  she  has  failed  to  ac- 
count to  the  respondHits  for  said  property 
or  any  part  thereof.  The  court  also  found 
that  judgment  was  entered  In  said  action 
against  her  for  the  snm  of  $26,091.47.  The 
court  further  found  that  prior  to  the  Issu- 
ance of  letters  of  administration  to  said  Ro- 
sella Fuller  in  the  estate  of  said  decedent 
she  was  required  by  said  court  to  furnish  a 
bond  for  the  sum  of  $37,000;  that  on  the 
20th  day  of  August,  1910,  she,  as  principal, 
and  the  appellant  as  surety  executed,  deliv- 
ered, and  filed  In  said  court  a  bond  for  said 
sum  in  which  bond  It  is,  among  other  things, 
provided  that  said  Rosella  Fuller,  as  princi- 
pal, and  the  appellant,  as  surety,  are  Jointly 
and  severally  "held  and  firmly  bound  unto 
the  state  of  Utah,  for  the  use  of  the  heirs 
and  creditors  of  Harvey  W.  Fuller,  deceas- 
ed, in  the  sum  of  $37,000."  One  of  the  con- . 
dltlons  of  said  bond  Is  that — 

"If  the  said  Rosella  Fuller  shall  faithfully 
execute  the  duties  of  the  trust  according  to  law 
as  such  administratrix,  then  this  obligation  to 
be  void;  otherwise,  to  be  and  remain  in  full 
force  and  virtue." 

The  court  also  found  that  said  Rosella  Ful- 
ler, in  furtherance  of  her  deceitful  and  fraud- 
ulent purpose  and  design,  had  wrongfully  and 
fraudulently  converted  mon^  ai}d  property 
of  said  estate  to  her  own  use  of  the  value  of 
$26,091.47,  and  that  execution  had  been  duly 
issued  against  her  and  returned  unsatisfied, 
except  for  the  sum  of  $480.35.  In  addition 
to  the  foregoing,  the  court,  in  the  equity  pro- 
ceeding aforesaid,  upon  a  supplemental  oom- 
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plaint  and  proper  proceedings  had  thereon, 
also  made  supplemental  findings  of  fact  and 
conclusions  of  law,  in  which  It  is  In  substance 
found  that.  In  addition  to  the  property  afore- 
said, said  Bosella  Fuller,  by  ylrtne  of  her  ap- 
pointment as  administratrix  of  said  estate, 
also  obtained  possession  of  large  sums  of 
money  and  of  a  large  amonnt  of  personal 
property  belonging  to  said  estate,  whl(^ 
money  and  property  was  of  the  value  of  $12,- 
601.40,  and  which  she  had  failed  and  neg- 
lected to  Inventory  as  a  part  of  said  estate, 
or  to  account  therefor  In  the  administration 
of  said  estate,  all  of  which  money  and  prop- 
erty, except  the  sum  of  $1,000,  she  has  con- 
verted to  her  own  use  and  still  retains;  that 
she  bad  wholly  fftUed  to  Inventory  or  to  ac- 
count to  said  estate  and  to  the  respondents 
for  the  money  and  property  last  above  men- 
tioned, amounting  to  the  sum  of  $11,691.40, 
besides  Interest  and  costs. 

The  conclusions  of  law  are  quite  long. 
They,  however,  fairly  reflect  the  findings  of 
fact,  and  hence  we  need  not  repeat  all  of 
them  here.  In  view  of  appellant's  contention, 
however,  as  hereinafter  disclosed.  It  becomes 
necessary  to  set  forth  here  one  of  the  con- 
elusions  of  law  In  fulL    It  reads: 

"That  the  value  of  the  moneys  and  property 
80  converted  by  the  said  Rosella  Fuller  as  ad- 
ministratriz,  and  while  she  was  such  adminis- 
tratrix, and  which  she  in  violation  of  the  orders 
and  judgments  of  the  court  in  the  premises  has 
failed  and  refused  to  account  for,  in  which,  as 
heretofore  found  and  adjudged,  was  a  breach  of 
her  trust  and  duties  as  such  administratrix  of 
said  estate,  and  a  breach  of  the  bond  or  under- 
taking sued  on  in  this  action,  is  the  sum  of 
$38,414.07." 

Tbn  court  also  found  as  a  conclusion  of 
law  that  respondents  were  entitled  to  Judg- 
ment against  the  appellant  for  the  sum  of 
$37,000,  with  legal  Interest  on  the  sum  of 
$25,732.67  of  said  amount  from  a  certain 
date,  and  with  legal  interest  on  the  sum  of 
$11,277.33  (should  be  $11,267.33)  from  a  cer- 
tain other  date.  Judgment  was  entered  ac- 
cordingly. 

We  deem  It  essential  to  further  state  here 
that  In  the  probate  proceedings,  after  the 
final  account  of  Rosella  Fuller  as  administra- 
trix had  t>een  approved  and  allowed  and  the 
decree  of  distribution  had  been  entered,  the 
court  also  entered  an  order  or  Judgment  of 
discharge  in  the  following  words : 

"It  is  ordered,  adjudged,  and  decreed  that 
said  Rosella  Fuller,  as  aforesaid,  has  fully  and 
faithfully  discharged  the  duties  of  her  tmst; 
that  she  is  hereby  wholly  and  absolutely  dis- 
charged from  ail  further  duties  and  responsibili- 
ties as  such  administratrix,  and  that  her  letters 
of  administration  are  hereby  vacated;  that  the 
said  estate  is  declared  fully  distributed,  and  the 
trust  settled  and  closed ;  and  the  said  Rosella 
Fuller,  administrateix,  and  her  sureties,  are  here- 
by released  from  any  liability  to  be  hereafter 
incurred." 


We  remark  that,  wbQe  tbe  Judgments  or 
decrees  against  Rosella  Fuller,  alias  Morgan, 
go  Into  great  detail  and  adjudicate  that  all 
of  the  orders,  proceedings,  and  decrees  that 
were  entered  in  the  matter  of  the  admlnl»- 
tration  of  the  estate  of  Harvey  Weyant  were 
obtained  throu^  and  by  means  of  the  decrit- 
fill  and  fraudulent  acts  and  representations  of 
said  Rosella  Fuller,  alias  Morgan,  as  admln> 
Istratrlx  of  said  estate,  and  that,  so  far  as 
respondents  are  concerned,  all  of  said  orders, 
decrees,  and  proceedings  were  of  no  force  or 
effect,  and  although  the  respondents  prayed 
that  the  final  settlement  of  the  account  o£ 
said  administratrix  and  decree  of  dlstriba* 
tion  and  the  probate  proceedings  be  vacated, 
and  also  prayed  for  general  relief,  yet  the 
court  did  not  In  express  terms  set  aside  or 
vacate  either  of  the  orders  aforesaid,  nor 
did  the  court  In  express  terms  vacate  the 
order  or  Judgment  of  discharge.  It  further 
appears  from  the  proceedings  that  the  re- 
spondents Instituted  an  action  In  Idaho 
against  said  Rosella  Fuller,  alias  Morgan, 
for  the  purpose  of  charging  certain  real  es- 
tate that  she  had  purchased  there  with  a 
trust,  alleging  and  establishing  that  she  had 
used  the  sum  of  $1,000  which  she  obtained 
from  the  estate  of  said  Weyant  to  pay  for 
said  real  estate,  and  it  was  accordingly  ad- 
Judged  that  the  respondents  have  a  lien  upon 
said  land  for  the  amount  of  said  $1,000, 
which,  it  seems,  they  subsequently  realized. 
It  was  also  adjudged  In  said  decree : 

"That  the  defendant  Rosdla  Morgan,  alias 
Rosella  Fuller,  held  the  property  descrilied  in 
paragraph  1  in  trust  for  plaintifEs  herein  accord- 
ing to  their  righu." 

While  appellant's  conned  have  assigned  a 
large  number  of  errors,  yet  in  their  printed 
brief  and  in  their  oral  argument  they  have 
condensed  them  into  nine  propositions,  some 
of  which,  however,  they  themselves  concede 
blend  and  overlap  one  another.  We  shall 
consider  such  propositions  argued  as  we 
deem  material,  and  we  shall  do  so  without 
following  strictly  the  order  in  wlilch  they  ar« 
presented  in  counsel's  brief. 

[1]  The  first  proposition  contended  for  by 
appellant's  counsel  In  their  brief  Is  stated 
thus: 

"The  probate  proceedings  and  the  decree  ren- 
dered therein  are  in  rem,  and  are  conclusive 
against  the  whole  world,  and  cannot  be  impeach- 
ed or  opened  by  another  court  in  or  by  any  other 
action,  but  only  by  proper  application  in  the 
same  proceeding  or  upon  appeal." 

Counsel  have  dted  a  large  number  of  de- 
cisions and  text-writers  which  they  con- 
tend, support  the  foregoing  proposition.  We 
shall  not  attempt  to  cite,  much  less  review, 
all  of  the  decisions  dted  by  counsel,  bat  shall 
dte  only  a  few  cases  upon  each  proposition 
discussed,  leaving  it  to  the  reporter  to  make 
a  foil  dtatlon  of  the  casea  and  authoritlefl 
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refemd  to  tgr  counsel  In^  their  respective 
briefs. 

Among  t1>e  antborttles  dted  and  relied  on 
by  aitpellanfs  counsel  are  the  following:  23 
Cyc.  14OT-1411;  18  Cyc.  628-642;  1  Black, 
Judgments,  S  445;  Toland  r.  Earl,  129  Cal.  148. 
61  Pac.  914,  79  Am.  St  Rep.  100 ;  Sohler  v. 
Sohler,  135  CaL  323,  67  Pac.  282,  87  -Am.  St 
Rep.  98;  Tracy  v.  Mulr,  161  Cal.  363,  00  Pac 
832,  121  Am.  St  Rep.  117 ;  Simmons  v.  Saul, 
138  U.  S.  453,  11  Sup.  C5t  369,  34  L.  Ed.  1054 ; 
State  V.  Blake,  69  Conn.  64.  Counsel,  bow- 
ever,  frankly  concede  that  the  territorial  Su- 
preme Court  of  Utah,  in  the  case  of  Benson 
V.  Anderson,  10  Utah,  135,  87  Pac.  256,  held 
that  courts  of  e<iulty  do  possess  power  to 
grant  relief  against  the  orders  and  judg- 
ments entered  in  probate  proceedings  upon 
the  same  ground  that  such  courts  can  grant 
relief  against  jndgments  entered  in  other 
actions  or  proceedings.  It  is  also  conceded 
that  the  foregoing  decision  is  based  upon 
practically  the  same  statute  on  which  the 
California  decisions  are  based,  which,  they 
contend,  bold  to  the  contrary.  It  must  be 
conceded  that  the  Supreme  Court  of  Cali- 
fornia has,  in  at  least  a  number  of  cases, 
held  that  courts  of  equity  may  not  Interfere 
with  tbe  Judgments  entered  In  probate  pro- 
ceedings to  tbe  same  extent  that  such  may  be 
done  In  other  dvll  actions  or  proceedings. 
It  is  accordingly  held  in  California  that,  al- 
thocgh  a  court  of  equity  may  grant  relief 
against  Judgments  and  decrees  obtained  In 
probate  proceedings  for  extrinsic  fraud,  yet 
such  relief,  ordinarily,  at  least,  cannot  be 
extended  beyond  charging  the  administrator, 
or  other  person,  If  there  be  such,  who  has  ob- 
tained the  property  of  the  estate  by  fraud,  as 
trustee  and  to  require  him  to  account  to  the 
person  who  has  been  so  defrauded.  Appel- 
lant's counsel  very  urgently  insist  that  such 
is  the  great  weight  of  authority  and  that  this 
court  should  so  hold. 

Referring,  now,  to  a  somewhat  later  Cali- 
fornia decision,  and  to  at  least  one  emanat- 
ing from  another  court  which  Is  based  upon 
the  California  statute  and  procedure  relat- 
ing to  the  administration  of  estates,  we  find 
that  in  a  quite  recent  case  emanating  from 
the  District  Court  of  Appeal  of  California, 
namely,  Nicholson  v.  Leatham,  28  Cal.  App. 
5S7,  Vm  Pac.  965,  155  Pac.  98,  it  is  held  that 
the  rule  contended  for  by  counsel  does  not 
apply  with  full  force  in  cases  "where  there 
has  been  a  breach  of  duty  arising  from  a 
fiduciary  relation"  and  extrinsic  fraud  has 
l)en  established.  In  a  recent  case  emanating 
from  the  United  States  Circuit  Court  for  the 
Northern  District  of  California,  namely, 
Goodrich  v.  Ferris,  145  Fed.  844,  which  de- 
cision is  based  upon  the  California  statute 
and  procedure  relating  to  the  administration 
of  estates,  it  is  held  that — 

"A  court  of  equity  is  without  jurisdiction  of 
a  suit  to  set  aside  a  decree  of  a  superior  court 


of  California,  entered  after  due  nottee  (rieeit  m 
required  hv  ittttute,  distribating  the  estate  of  a 
testator  in  accordance  with  his  will,  which  has 
been  duly  probated,  and  to  have  the  will  de- 
clared invalid,  unleu  under  extraordinary  oir- 
cum»tanoe»  where  fraud  or  a  breach  of  trvt 
eaiirintio  to  the  proceedinm  it  shown."  (Italics 
ours.) 

It  would  seem  that  even  under  the  Cali- 
fornia rule,  as  construed  by  the  more  recent 
decisions,  conditions  may  arise  in  probate 
proceedings  which,  if  established,  will  author^ 
Ize  a  court  of  equity  to  grant  relief  in  an 
Independent  action.  It  should  be  observed, 
however,  that  in  the  case  last  above  quoted 
from  it  ia  expressly  said,  "after  due  notice 
given  as  required  by  statute."  Undoubtedly, 
the  giving  of  the  statutory  notice  is  always  a 
prerequisite  to  the  conferring  of  jnrisdlctloa 
upon  the  court  This  court  is  committed  to 
the  doctrine  contended  for  by  counsel  for  ap- 
pellant, namely,  that  probate  proceedings  are 
in  rem,  and  that  where  tbe  statutory  notice 
has  been  given  all  who  are  interested  in  the 
estate  are  bound  by  all  orders  or  decrees  duly 
entered  in  a  particular  case,  and  that,  ordi- 
narily, the  only  remedy  is  by  direct  appeaL 
Barrette  v.  Whitney,  36  Utah,  574,  106  Pac 
522,  37  L.  R.  A.  (N.  S.)  368.  This  court  has 
also  held  that  judgments  and  decrees  entered 
by  courts  of  competent  jurisdiction,  where 
jurisdiction  of  the  subject  of  the  action  and 
of  the  person  has  been  legally  acquired,  can 
only  be  assailed  on  direct  appeal  or  in  equity 
for  extrinsic  as  contradistinguished  from  in- 
trinsic fraud.  Cantwiell  v.  Thatcher  Bros. 
Banking  Co.,  47  Utah.  150,  151  Pac  986. 
This  court,  therefore,  is  in  harmony  with 
counsel's  contention  respecting  a  part  of  the 
statement  we  have  quoted  above.  This  court, 
however,  never  held  that  where  the  statutory 
notice  has  not  been  given,  or  in  case  of  ez> 
trinsic  fraud,  especially  If  practiced  upon 
the  court  as  in  this  case,  courts  of  equity  are 
less  potent  to  grant  relief  In  probate  pro- 
ceedings than  they  are  in  other  civil  actions 
or  proceedings.  Nor  has  it  been  held  by  this 
court  that  appeal  or  a  direct  application  is 
the  only  available  remedy  in  probate  pro- 
ceedings, regardless  of  how  the  judgment  or 
decree  appealed  from  was  obtained. 

[2]  It  may  as  well  be  stated  here  as  any- 
where else  In  this  opinion  that  this  court  is 
also  firmly  committed  to  the  doctrine  that 
attacks  like  the  one  made  in  this  case  in  the 
equity  action,  to  which  reference  is  made  in 
the  statement  of  facts,  is  a  direct  as  contra- 
distinguished from  a  collateral  attack.  Ileb- 
hart  V.  Lawrence,  40  Utah,  p.  243,  120  Pac 
215,  and  cases  cited.  To  the  same  effect  are 
Bacon  v.  Bacon,  150  CaL  477,  89  Pac  317, 
Campbell  v.  Campbell,  152  CaL  201,  92  Pac 
184,  and  Parsons  v.  Wels,  144  CaL  41(^  TT 
Pac  1007. 

The  question  as  to  what  extent  relief  may 
be  granted  by  courts  of  equity  In  probate 
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proceedings  under  drcnmstances  discloeed 
liy  tills  record  Is  now  presented  for  the  first 
time  since  the  creation  of  our  courts  by  our 
Constitution.  In  this  connection  let  It  be 
remembered  that  the  fraud  alleged  to  have 
been  practiced  by  the  administratrix  of  the 
Weyant  estate,  and  the  fraud  found  by  the 
district  court,  is  what  is  known  as  extrin- 
sic as  contradistinguished  from  intrinsic 
fraud.  Indeed,  If  the  fraud  practiced  by  the 
administratrix  in  the  probate  proceedings  of 
Weyant's  estate  is  not  extrinsic  fraud,  then 
it  would  be  hard  to  conceive  what  constitutes 
such  fraud.  Practically  all,  if  not  all,  of  the 
cases  cited  and  relied  on  by  appellant's  coun- 
sel characterize  the  fraud  practiced  in  the 
proceedings  outlined  above  as  extrinsic  fraud. 
We  are  presented  with  a  case,  therefore, 
where  the  fraud  is  not  only  extrinsic,  but 
where  it  operated  directly  upon  the  court  as 
well  as  upon  the  respondents;  that  Is,  the 
administratrix  merely  used  the  court  as  an 
instrumentality  by  means  of  which  she 
gained  her  end,  namely,  to  acquire  the  prop- 
erty belonging  to  respondents  through  legal 
forms.  Moreover,  this  case  Is  unique,  in  that 
the  notice  required  by  our  statute  was  given 
in  form,  but  In  a  false  and  fictitious  name. 

In  this  connection  counsel  for  appellant  in- 
sist that  the  statutory  notice  was  In  fact 
published  in  due  form  and  for  the  time  re- 
quired by  statute.  As  a  matter  of  form  that 
statement  is  undoubtedly  correct  So  far  as 
the  creditors  of  Weyant's  estate  were  con- 
cerned, who  dealt  with  bim  and  knew  him 
only  by  the  name  of  Puller,  the  notice  re- 
ferred to  may  be  said  to  have  been  duly  given. 
Con  that,  however,  also  truthfully  be  said 
with  regard  to  the  respondents?  Was  notice 
published  in  the  name  of  Harvey  W.  Fuller 
notice  to  them?  Would  it  not  have  had  the 
same  efitect  In  law  if  the  notice  had  been  pub- 
lished In  the  name  of  Brown,  or  Jones,  or 
Smith?  Must  it  not  be  conceded,  therefore, 
that,  so  far  as  respondents  are  concerned,  the 
matter  stands  as  though  no  notice  was  given? 
Let  us  assume  that  A.  prefers  a  claim  against 
B. ;  that  B.  is  absent  from,  but  has  property 
within,  the  state;  that  A.,  although  be  knows 
his  claim  is  false,  fraudulent,  and  fictitious, 
nevertheless  causes  B.'s  property  to  be  at- 
tached, and  publishes  notice,  not  in  the  name 
of  B.,  but  in  a  false  and  fictitious  name,  and 
gets  judgment  against  B.  for  the  amount  of 
his  claim  and  an  order  for  the  sale  of  the  at- 
tached property,  which  Is  accordingly  sold. 
Let  us  further  assume  that  the  sale  is  re- 
ported to  the  court  and  is  confirmed  by  it. 
Now,  conceding  the  foregoing  facts,  is  B. 
bound  by  such  a  Judgment,  unless  appealed 
from?  It  would  seem  that  no  one  would 
seriously  so  contend.  And  yet  wherein,  in 
legal  effect,  does  ilie  supposed  case  differ 
from  the  case  at  bar?  In  the  case  Just  stated 
B.  Is  despoiled  of  his  property  by  reason  of 
the  false  and  fraudulent  statements  of  A., 


and  by  reason  of  the  false  and  flctltloiis  no- 
tice that  was  published.  Tet  no  one  would 
contend,  even  though  the  court  had  confirmed 
the  sale,  that  B.  may  not  have  complete 
redress  in  a  court  of  equity,  at  least  as 
against  A.  and  those  in  privity  with  him. 

[3]  In  this  case  It  is  also  conceded  that  the 
respondents  were  absent  from  the  state  of 
Utah  and  did  not  learn  nor  have  any  knowl- 
edge of  the  probate  proceedings  until  long 
after  the  time  for  appeal  bad  expired.  Tbe 
only  court  that  was  open  to  them  was  a  court 
of  equity.  If  equity,  therefore,  is  powerless 
to  grant  relief,  no  relief  is  possible.  Counsel 
for  appellant  concede  that  equity  may  grant 
relief,  but  they  insist  that,  under  the  author- 
ities, and  especially  under  the  California  de* 
cislons,  the  only  relief  a  court  of  equity  can 
grant  to  the  respondents  Is  to  charge  the  ad- 
ministratrix, and  perhaps  such  other  persons 
as  may  have  obtained  the  property  of  the  es- 
tate through  fraud  or  with  knowledge  there- 
of, as  trustees  and  make  them  account  to  the 
respondents  therefor,  but  cannot  reach  the 
sureties  on  the  bond.  The  foregoing  conten- 
tion is,  at  least  in  part,  l)ased  upon  the  theory 
that  probate  couris  have  exclusive  Jurisdic- 
tion of  the  administration  of  estates  and  that 
courts  of  equity  may  not  interfere  with  that 
Jurisdiction  except  In  exceptional  cases,  and 
,  then  only  to  a  limited  extent  There  is,  bow- 
ever,  no  such  court  as  a  probate  court  in  this 
state.  The  only  courts  having  general — we 
may  say  universal — original  Jurisdiction  are 
the  district  courts,  all  of  which  are  created 
by  our  Constitution.  Upon  those  courts.  In 
the  language  of  article  8,  g  7,  of  our  Constitu- 
tion, is  conferred  "original  Jurisdiction  in  all 
matters  civil  and  criminal,  not  excepted  in 
this  Constitution,  and  not  prohibited  by  law." 
Neither  the  Constitution  nor  the  laws  of  this 
state  prohibit  those  courts  from  exercising 
original  Jurisdiction  to  any  extent  Section 
9  of  the  same  article  of  the  Constitution  also 
provides: 

"Appeals  shall  also  lie  from  the  final  orders 
and  decrees  of  the  court  in  the  administration 
of  decedent  estates,  and  in  cases  of  guardian- 
ship, as  shall  be  provided  by  law." 

A  reference  to  that  section  of  the  Constito- 
tlon  makes  It  manifest  that,  when  it  says  that 
appeals  shall  lie  from  the  final  orders  and  de- 
crees of  the  court  the  district  court  and  no 
other  court,  is  referred  to.  The  district  courts 
of  this  state  are  therefore  Invested  with  Juris- 
diction in  probate  matters  precisely  the  name 
as  they  are  invested  with  all  other  dvll  and 
criminal  Jurisdiction.  They  transact  probate 
business  as  they  do  all  other  civil  business. 
True,  in  administering  estates  they  follow  the 
established  law  and  rules  of  procedure  ap- 
plicable to  those  matters,  the  same  as  they 
follow  the  established  law  and  rules  of  pro- 
cedure applicable  to  so-called  equity  or  law 
cases.     Moreover,  our  Constitution  provides 
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that  "there  sball  be  but  one  form  of  action, 
and  law  and  equity  may  be  administered  in 
the  same  action."  We  therefore  have  no 
coarts  which  are  known  as  probate  courts,  or 
as  law  courts,  or  as  equity  courts ;  but  we 
bare  courts  possessed  of  general  original 
jurisdiction,  which  are  known  as  district 
conrts.  The  district  courts  of  this  state, 
therefore,  administer  the  estates  of  decedents 
as  a  part  of  their  original  Jurisdiction,  the 
same  as  they  hear  and  enter  judgments  on 
promissory  notes,  or  enter  decrees  In  equity, 
foreclosing  mortgnges  or  quieting  titles.  The 
Coostitutlon  of  this  state,  however,  also.  In 
article  1,  f  11,  in  which  Is  contained  the  Dec- 
laration of  Rights,  p^o^•ide8: 

"All  courts  sball  be  open,  and  every  person, 
for  an  injory  done  to  him  in  bis  person,  proper- 
ty or  reputation,  shall  have  remedy  by  due 
eoorse  of  law,  which  shall  be  administered  wlth- 
ODt  denial  or  unnecessary  delay." 

Connsel'a  theory  respecting  actions  and 
remedies  is  well  illustrated  In  their  reply 
brief,  where  they  Insist  that  respondents 
coDid  have  availed  themselves  of  at  least  four 
dvll  remedies.  Strange  enough  they  also 
tnsigt  that  the  remedy  pursued  by  respond- 
ents is  not  the  proper  one.  Such  a  position, 
therefore,  assumes  that  forms  of  action  still 
exist  and  that  special  relief  may  be  granted 
in  accordance  with  the  particular  form  of  the 
action.  This  is  manifestly  fallacious.  The 
respondents  had  but  one  state  of  facts  to  pre- 
sent to  the  court,  and  it  Is  upon  those  focts 
that  relief,  if  any  is  granted,  must  be  based. 
It  is  the  facts  that  are  alleged  and  established 
at  the  trial,  when  applied  to  the  law,  that 
determine  the  nature  and  extent  of  the  relief 
that  a  court  may  grant,  and  not  the  form  of 
the  actipn. 

(4)  From  a  consideration  of  all  the  fore- 
going provisions  and  statements,  it  neces- 
sarily follows  that  in  this  state  there  is  no 
such  a  thing  as  n  particular  form  of  action, 
nor  a  court  in  which  particular  forms  of  ac- 
tions can  be  prosecuted  or  special  remedies 
obtained.  In  this  state,  every  person  who  has 
suffered  injury  to  his  person,  to  his  property, 
or  to  his  reputation  may  go  Into  the  district 
court,  the  court  of  original  Jurisdiction,  and 
state  the  facts  concerning  his  grievance,  and 
if  bis  statement  of  facts,  when  applied  to 
the  law  entitles  him  to  relief,  the  court  is 
bound  to  grant  him  the  relief  to  which  the 
established  facts,  when  applied  to  the  law, 
whether  legal  or  equitable,  or  both,  entitled 
him.  True,  the  plaintiffs  rights  and  the  re- 
lief ultimately  granted,  are  based  upon  and 
loeasored  by  the  established  rules  of  law  and 
procedure;  but  the  court,  In  applying  tbosfe 
rules,  merely  determines  the  nature  and  ex- 
tent of  the  relief  that  shall  be  granted  and 
enters  Judgment  accordingly.  When  the  re- 
spondents learned  that  they  had  been  de- 
filed of  their  inheritance,  and  under  the 
established  rules  of  law  and  procedure  they 


could  obtain  no  redress  by  direct  appeal  from 
the  decree  of  distribution  in  the  probate  pro- 
ceeding, they  were  driven  to  seek  redress  in 
some  other  proceeding  and  by  an  attack  up- 
on the  decree,  provided  they  could  establish 
the  character  of  fraud  which  authorized  such 
an  attack,  namely,  extrinsic  fraud.  Under 
the  authorities  already  referred  to,  such  an 
attack,  In  this  Jurisdiction,  is  a  direct  attack. 
In  our  Judgment  the  courts  of  this  state—" 
that  Is,  the  courts  of  original  Jurisdiction- 
were  open  to  respondents  for  the  purpose 
above  stated,  provided  they  properly  alleged 
sufBdent  facts  to  Invoke  action  by  the  court. 

(6]  The  facts  they  did  allege  In  the  pro- 
ceedings to  which  reference  has  hereinbefore 
been  made,  and  as  outlined  in  the  statement 
of  facts  herein,  In  our  Judgment,  are  ample 
to  entitle  them  to  the  relief  prayed  for  in  this 
action.  We  are  also  of  the  opinion  that,  for 
the  reasons  already  advanced,  the  district 
court  of  Salt  Lake  county.  In  the  proceeding 
commenced  by  respondents  In  September, 
1915,  when  they  first  learned  of  the  fraud 
practiced  upon  them  and  on  the  court  of 
Salt  Lake  county  by  the  administratrix  of 
the  decedent's  estate,  was  not  limited  to 
merely  declaring  her  a  trustee,  and  as  such 
holding  the  property  In  trust  for  respondents. 
To  thus  limit  respondents.  In  view  of  the 
facts  established  In  this  case,  would  amount 
to  a  denial  of  any  substantial  relief.  True, 
as  counsel  for  appellant  contend,  the  facts 
developed  In  a  particular  case  may  neverthe- 
less be  such  as  to  entitle  the  complaining 
party  to  limited  relief  only.  The  facts  and 
drcnmstances  might,  doubtless,  be  such  that 
an  heir,  though  despoiled  of  his  Inheritance 
by  the  wrongful  and  fraudulent  acts  of  the 
administrator,  might  nevertheless  not  be  per- 
mitted to  recover  from  the  sureties  on  the  ad- 
ministrator's bond. 

In  this  case,  however,  the  administratrix, 
so  far  as  respondents  are  concerned,  acted 
directly  contrary  to  and  in  the  viery  teeth  of 
the  duty  imposed  upon  her  by  law  and  by  the 
bond  that  Is  sued  on.  It  was  the  duty  of  the 
administratrix,  under  the  law,  to  publish 
proper  notice,  so  as  to  apprise  the  heirs,  and 
all  others  Interested  in  the  estate,  of  its  true 
condition;  and  when  she  failed  to  do  that, 
but  published  notice  In  a  false  and  fictitious 
name,  known  to  her  to  be  so,  she  utterly 
failed  to  "faithfully  execute  the  duties  of 
the  trust  according  to  law,"  as  provided  In 
the  bond.  Nor  did  she,  as  the  bond  provided, 
administer  the  estate  "for  the  use  of  the 
heirs"  of  the  deceased,  as  she  was  bound  to 
do.  Nor  did  the  wrongs  committed  by  her 
occur  after  the  decree  of  distribution,  nor 
when  acting  In  a  capacity  other  than  that  of 
administratrix.  It  is  sometimes  somewhat 
difficult  to  determine  whether  the  wrongful 
acts  complained  of  occurred  at  a  time  when 
the  administrator  Is  acting  as  such,  or  wheth- 
er they  occurred  after  he  had  ceased  to  so  act 
and  acted  In  a  different  capacity.    Sometimes 
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the  administrator  may  act  In  a  dual  capacity, 
one  as  administrator  and  the  other  as  trastee, 
etc  There  may  thus  be  circumstances,  as  is 
weU  stated  in  some  of  the  cases,  where  an 
administrator  may  have  defrauded  an  heir 
while  acting  as  trustee,  and  after  he  had 
ceased  to  act  as  administrator. 

In  (he  probate  proceeding  here  In  question, 
however,  the  administratrix  not  only  failed 
to  publish  proper  notice,  so  far  as  respond- 
ents are  concerned,  but  she  utterly  failed  to 
make  and  return  a  true  and  complete  Inven- 
tory of  the  property  belonging  to  the  estate. 
Again,  she  converted  to  her  own  use  about 
$12,000  worth  of  property  of  the  estate  with- 
out malting  an  inventory  thereof,  and  with- 
out disclosing  its  existence.  That  act  alone 
constituted  an  Insufferable  fraud  and  mani- 
festly constituted  a  breach  of  the  bond.  18 
Cyc  p.  1267.  Moreover,  all  of  her  acts  wlilch 
resulted  in  despoiling  respondents  of  their 
inheritance  occurred  during  the  administra- 
tion of  the  estate,  and  not  after  the  decree  of 
distribution  had  been  entered,  and  when  the 
administratrix  was  acting  In  a  private  ca- 
pacity, or  In  a  capacity  of  trustee  merely, 
True,  she  was  awarded  possession  and  con- 
trol of  the  property  which  was  inventoried, 
and  which  was  left  for  distribution,  by  the 
decree  of  distribution;  but  that  decree  was 
directly  based  upon  extrinsic  fraud  practiced 
by  her,  which  fraud  likewise  constituted  a 
breach  of  the  bond  in  question  here.  In  Or- 
dinary T.  Connolly,  75  N.  J.  Eq.  521,  72  Atl. 
303,  138  Am.  St  Rep.  677,  the  law  respect- 
ing the  liability  of  a  surety  on  an  adminis- 
trator's bond  Is  stated  thus: 

"The  surety  of  an  administrator  is  required  to 
bear  any  injurious  consequences  arising  from 
loss  to  the  estate  through  the  administrator's 
default  or  fraud,  and  has  no  right  to  any  favor 
or  immuDity  that  would  not  be  accorded  to  the 
administrator  bimself." 

[I]  Without  pursuing  the  subject  further, 
we  are  clearly  of  the  opinion  that  the  fraudu- 
lent and  deceitful  acts  of  the  administratrix 
In  this  case  were,  each  and  all,  committed 
while  she  acted  In  the  capacity  of  administra- 
trix, and  thus  constituted  breaches  of  the 
bond  sued  on. 

Appellant,  however,  also  insists  that  the 
district  court  erred  In  admitting  In  evi- 
dence against  it  the  Judgment  that  was  en- 
tered against  the  administratrix  in  the  ac- 
tion against  her,  and  to  which  appellant  was 
not  a  party,  and  in  which  the  amount  and 
value  of  the  property  converted  by  her  was 
ascertained  and  adjudicated.  This  conten- 
tion. In  our  Judgment,  is  clearly  untenable. 
The  great — the  overwhelming — weight  of  au- 
thority Is  to  the  contrary.  Among  the  many 
cases  that  hold  directly  contrary  to  appel- 
Jant's  contention  are  the  following:  Irwin  v. 
Backus,  25  Cal.  214,  85  Am.  Dec.  125;  Sto- 
vall  v.  Banks,  10  Wall.  (U.  S.)  583,  19  L.  Ed. 
1036 ;  Bellinger  v.  Thompson,  26  Or.  320,  37 


Pac  714,  40  Pac.  229;  Deobold  ▼.  Opper^ 
mann,  111  N.  T.  631,  19  N.  E.  94,  2  L.  R.  A. 
644,  7  Am.  St  Sep.  760;  Meyer  v.  Barth,  97 
Wis.  352,  72  N.  E.  748,  65  Am.  St  Rep.  124 ; 
2  Black,  Judgments,  <  589;  Jones,  Evidence 
(2d  Ed.)  i  591;  Brandt,  Suretyship,  etc,  | 
712.  In  the  annota  tor's  note,  Ann.  Cas. 
1915D,  at  page  402,  It  is  said: 

"The  majority  of  the  cases  hold  that  from  the 
nature  of  the  obligation  entered  into  by  the 
sureties  on  an  executor'a  or  adminlBtrator's 
bond,  making  them  privy  to  the  proceedinga 
against  their  principal,  tbey  are  bound  and  con- 
cluded, in  tlie  absence  of  fraud  or  collusion,  by 
a  judgment  against  tbdr  principal,  even  though 
they  were  not  parties  to  the  proceeding." 

In  support  of  the  foregoing  text  cases  are 
cited  from  22  Jurisdictions.  We  remark  tliat 
in  Nebraska,  from  which  state  a  case  is  cited 
in  the  foregoing  note,  it  is  held  that,  wblle 
the  Judgment  against  the  principal  is  al- 
ways admissible  In  evidence  against  the  sure- 
ty, yet  it  is  only  prima  fade  evidence  against 
him.  In  a  great  majority  of  the  Jurisdic- 
tions, however,  it  is  squarely  held  that,  in 
the  absence  of  fraud  or  collusion,  the  Judg- 
ment against  the  principal  is  conclusive 
against  the  surety. 

In  the  section  dted  from  Jones  on  KvU 
dence  the  author,  In  referring  to  administra- 
tors' bonds,  says: 

"In  the  opinion  of  the  author  the  weight  of 
authority  sustains  the  view  that  in  such  cases 
the  judgment  is  conclusive  against  the  surety, 
on  the  principle  that  he  has  in  effect  contracted 
to  be  bound  thereby." 

In  the  note  In  132  Am.  St  R^.,  commenc- 
ing on  page  764,  in  speaking  of  the  rules 
that  apply  to  sureties  on  administratora* 
bonds,  it  is  said: 

"A  careful  search  of  the  authoritiea  will  dia- 
close  that,  mainly  on  the  principle  above  quoted, 
practically  the  whole  of  the  decisions  under  this 
head  are  that  the  sureties  In  probate  matters 
are  bound  by  the  decree  or  Judgment  against 
tbeir  principals." 

Many  cases  are  cited  in  support  of  the 
text,  which  it  is  not  necessary  to  refer  to 
here. 

[7]  It  is  not  necessary  to  pursue  this  suh> 
Ject  further.  As  we  view  it  in  view  that 
the  sureties  stand  In  privity  with  the  admin- 
istrator they  necessarily  must  be  held  bound 
by  the  Judgment  against  him  in  which  it  ia 
adjudicated  that  he  has  failed  to  discharge 
his  duty  and  has  breached  the  condldona  ot 
the  bond,  unless  they  can  show  that  the  Judg- 
ment was  In  truth  and  in  fact  obtained 
through  fraud  or  collusion. 

[I]  It  Is,  however,  also  contraded  with 
much  force  and  vigor  by  appellant's  counsel 
that  no  judgment  is  permissible,  indeed,  that 
no  action  can  successfully  be  maintained 
against  a  surety,  so  long  as  the  judgment  ot 
discharge  standi  in  favor  of  the  principal 
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and  surety.  That,  it  is  contended,  is  the  case 
here.  In  other  words,  counsel  contend  that 
neither  the  flnal  settlement,  nor  the  decree 
of  distribution,  nor  the  discharge  of  the  ad- 
ministratrix and  of  their  client,  has  ever 
been  set  aside  or  vacated  by  the  court.  As 
we  pointed  out  in  our  statement  of  facts, 
the  district  court  did  not  in  express  terms 
Tacate  or  set  aside  either  the  decree  of  dis- 
tribution or  the  judgment  or  order  discharg- 
ing the  administratrix  from  farther  liability. 
It  must  be  conceded  that  it  is  generally  held 
by  the  courts  that  where  a  final  allowance 
and  settlement  of  the  accounts  of  the  ad- 
ministrator have  tteen  approved,  and  a  flnal 
decree  of  distribution  has  been  entered,  which 
is  followed  by  a  discharge  of  the  administra- 
tor and  the  sureties  on  the  bond,  those  orders 
and  decrees  must  be  vacated  before  an  action 
can  successfully  be  maintained  and  a  Judg- 
ment entered  against  the  sureties  on  the 
bond.  But  in  Brandt,  Suretyship,  etc.,  { 
712,  It  is  said: 

"The  sureties  of  an  administrator  or  guardian 
are  not  protected  by  a  final  settlement  with, 
and  discharge  of,  their  principal,  when  it  is 
made  fraudulently  and  without  notice  to  tiie 
parties  in  interest." 

Let  it  be  conceded,  however,  for  the  pur- 
poses of  this  decision,  tliat  where  the  final 
acconnt  of  the  administrator  has  been  al- 
lowed and  approved,  and  a  final  decree  of 
distribution  has  been  entered,  which  is  fol- 
lowed by  a  discharge,  it  is  necessary  to  in- 
stitute and  prosecute  an  action  in  which  it 
la  found  and  adjudicated  that  the  allowance 
and  settlement  of  the  final  account,  the  de- 
cree of  distribution,  and  the  discharge  were 
each  and  all  obtained  through  the  extrinsic 
fraud  of  the  administrator,  and  that  the  dis- 
tributee of  the  estate  has  x>btained  the  prop- 
erty by  means  of  such  fraud.  Where,  how- 
ever, it  Is  also  found  and  adjudicated  that 
all  of  the  proceedings  during  the  adminis- 
tration of  the  estate,  and  especially  the  al- 
lowance and  approval  of  the  final  account, 
the  distribution  of  the  estate,  and  the  dis- 
charge of  the  administrator  and  the  sureties, 
were  each  and  all  based  upon  and  obtained 
by  means  of  the  extrinsic  and  insufferable 
fraud  of  the  administrator  while  acting  as 
such,  must  it  (when  these  things  are  found 
and  adjudicated)  also  be  followed  by  an  ex- 
press statement  in  the  findings  and  Judgment 
tiiat  the  settlement  and  the  decree  of  dis- 
tribution and  discharge,  when  thus  obtained, 
are  vacated  and  set  aside?  In  such  a  case, 
and  under  such  circumstances,  but  one  legal 
effect  or  conclusion  is  permissible,  namely, 
that  the  orders,  decrees,  and  discharge,  being 
based  on  and  steeped  in  extrinsic  fraud,  can 
have  no  further  force  or  effect  That  is  pre- 
cisely what  is  accomplished,  and  all  that  Is 
accomplished,  by  an  express  statement  that 
the  orders,  decrees,  and  dlsdiarge  are  vacat- 
ed and  held  for  naught    It  would  be  impos- 


sible to  more  completely  h<dd  for  naught  the 
allowance  of  the  final  account  the  entry  of 
the  flnal  decree  of  distribution,  and  the  dis- 
charge by  any  statement  which  the  court 
would  be  capable  of  making  than  is  the  case 
by  what  is  found  and  adjudicated  la  this 
case,  an  outline  of  which  we  have  givoi  in 
the  statement  of  facts. 

In  our  Judgment  it  would  be  a  mere  play 
upon  words,  and  a  positive  reproach  to  both 
the  law  and  the  courts,  if,  in  the  face  of  the 
flndings  and  adjudication  to  which  we  have 
repeatedly  referred,  it  were  held  that  the  or- 
ders, final  decree  of  distribution,  and  dis- 
charge, which  were  obtained  by  fraud,  were 
not  set  aside,  but  still  remain  in  full  force 
and  effect  As  a  matter  of  law  it  is  Just 
as  impossible  for  the  final  settlement  the 
decree  of  distribution,  and  the  discharge  to 
stand  and  be  in  force  at  th-  same  time  that 
the  flndings,  conclusions  of  law,  and  the  de- 
cree in  the  Morgan  case  or  action  are  In  force 
and  ^ect  as  It  Is  impossible  in  physics  to 
Iiave  two  objects  occupy  the  same  place  at 
the  same  time.  Moreover,  the  principle  may 
be  applied  here  that  where  several  contracts 
are  entered  into,  or  several  statutes  are  pass- 
ed, or  different  Judgments  tiave  been  entered 
covering  the  same  subject,  in  which  there 
are  statements  or  provisions  that  are  so  re- 
liugnant  to  each  other  that  both  cannot  stand, 
then  the  provision  of  the  contract  that  was 
earliest  in  time,  or  of  the  statute  that  was 
first  passed,  or  the  Judgment  that  was  first 
entered,  must  give  way  to  the  conflicting  pro- 
visions of  the  later  contract  statute  or  de- 
cree. In  this  case  the  flndings  and  Judgment 
in  the  Morgan  Case,  which  are  later  in  time, 
are  utterly  repugnant  to  the  decree  of  dis- 
tribution and  the  discharge,  and  for  that 
reason  the  latter  must  fall,  say  nothing  about 
the  fact  that  both  are  based  upon  insufferable 
fraud  and  deceit  and  for  that  reason  are 
also  utterly  devoid  of  any  force  or  effect 

We  remark  that  by  what  we  have  here  said 
upon  the  proposition  Just  discussed  no  ad- 
verse  criticism  of  counsel  is  intended.  We 
are  well  aware  that  in  the  presentation  of 
causes  circumstances  and  conditions  often 
arise  which  are  well  expressed  by  the  Ori- 
ental poet  in  the  statement  that — 
"A  hair  perhaps  divides  the  false  and  true." 

While  counsel  may  be  Justified  in  arguing 
that  in  view  that  the  decree  of  distribution 
and  the  discharge  of  the  administratrix  have 
not  in  express  terms  been  set  aside,  and 
therefore  they  are  still  in  force  and  effect 
yet  a  court  would  not  be  Justified  in  holding 
that  because  a  Judgment  or  decree  is  not 
expressed  In  particular  phraseology,  or  be' 
cause  a  particular  formula  of  words  was  not 
followed,  therefore  it  is  without  force  or  ef- 
fect. To  do  that  would  be  to  aacrifice  sub- 
stance for  mere  form,  and  refuse  to  give  ef- 
fect to  the  manifest  purposes  and  intentiims 
of  both  the  court  and  the  parties  to  the  ao- 
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tlon.  Courts  must  give  effect  to  that  which 
is  unavoidably  and  necessarily  Implied  In  a 
judgment  or  decree,  as  well  as  to  that  which 
is  expressed  in  the  most  appropriate  lau-> 
guage. 

[9j  It  is,  however,  further  contended  that 
all  that  was  accomplished  by  the  action 
against  the  administratrix,  and  all  that  was 
intended  therein,  was  to  charge  her  with 
holding  the  property  of  the  estate  which  she 
had  obtained  by  means  of  her  fraud  and 
wrongdoing  in  trust  for  the  respondents.  If 
that  had  been  the  only  purpose,  it  is  not  easy 
to  perceive  why  the  present  action  against 
the  appellant  was  commenced.  Before  the 
appellant  could  be  proceeded  against  on  the 
bond  on  which  it  was  surety,  it  was  necessa- 
ry to  establish  the  default  of  the  adminis- 
tratrix and  tlie  extent  of  her  defalcation. 
That  was  done  in  the  action  against  her. 
The  mere  fact  that  in  that  action  she  was 
also  declared  trustee,  ond  that  certain  prop- 
erty was  recovered,  In  no  way  militates 
against  respondents'  rights  to  maintain  this 
action  against  the  appellant  as  surety  on  the 
hond.  What  property  was  obtained  in  the 
action  against  the  administratrix  was  for 
the  benefit  of  appellant,  precisely  tlie  same 
as  it  was  for  the  beneflt  of  respondents,  and 
the  latter  cannot  again  recover  from  the  ap- 
pellant what  they  recovered  in  that  action 
against  the  administratrix.  The  fact,  there- 
fore, that  the  court,  In  the  action  against  the 
administratrix,  charged  her  as.  trustee  can- 
not affect  respondents*  rights  to  obtain  Judg- 
ment In  this  action  on  the  bond  for  any 
amount  which  the  administratrix  as  such 
converted  to  her  own  use  and  which  was  not 
accounted  for  in  the  action  against  her. 

[10]  Appellant  also  contends  that  respond- 
ents were  guilty  of  laches,  etc.  In  the  face 
of  the  undisputed  facts,  we  cannot  conceive 
how  such  a  contention  can  prevail  against 
them.  They  moved  Just  as  soon  as  they  dis- 
covered the  death  of  the  husband  and  father 
and -that  fraud  had  been  i)erpetrated  In  ad- 
ministering his  estate.  What  more  could 
they  have  done? 

[11]  Something  is  also  said  about  respond- 
ents being  charged  with  Weyant's  wrong  in 
assuming  and  In  living  under  a  false  and  fic- 
titious name.  No  doubt  the  sins  of  the  par- 
ent are  often  visited  upon  his  offspring,  but 
we  cannot  see  why,  either  in  law  or  in  Jus- 
tice, that  burden  should  be  placed  upon  the 
respondents  under  the  circumstances  of  this 
case.  True  it  Is  that  sureties,  ordinarily, 
are  deemed  the  favorites  of  the  law,  and 
while  their  liability  will  not  be  extended  be- 
yond the  express  terms  of  their  obligations, 
yet,  when  the  obligations  assumed  by  the 
surety  are  clearly  established  courts  will  en- 
force them  the  same  as  other  obligations. 
Blyth-Fargo  Co.  v.  Free,  46  Utah,  233,  148 
Pac.  427;  Daly  v.  Old,  35  Utah,  83,  99  Pac 
460,  28  Tj.  R.  a.  (N.  S.)  463.  In  this  case  the 
appellant,  and  not  the  respondents,  vouched 


for  the  official  acts  and  conduct  of  the  admin- 
istratrix. As  we  have  seen,  she  violated  her 
trust,  not  only  by  misrepresentation  and  de- 
ceit, but  she  converted  a  very  large  sum  of 
money  belonging  to  the  estate  to  her  own  use 
without  ever  disclosing  its  existence,  and  sbe 
has  either  concealed  or  dissipated  practically 
all  of  the  estate,  which  probably  amounted 
to  upwards  of  $40,000,  all  of  which  she  did 
by  means  of  fraud  and  deceit  practiced  by 
her  while  acting  In  her  official  capacity. 

[1 2]  If  appellant  can  find  any  property  be- 
longing to  the  estate.  It,  in  case  it  satlsflea  tbe 
Judgment  in  favor  of  respondents,  will  be 
subrogated  to  all  of  their  rights  with  respect 
to  that  property,  and  may,  for  that  purpose, 
charge  the  administratrix  as  a  trustee  for 
Its  beneflt  Where  one  of  two  Innocent  par- 
ties must  necessarily  suffer,  it  is  not  always  ■ 
a  matter  of  easy  solution  which  of  the  two 
shall  bear  the  burden.  In  this  case,  tbe  ap- 
pellant has  however,  placed  itself  in  privity 
with  the  administratrix,  and  has  vouched 
for  her  official  acts  and  conduct,  and  hence 
it  should  bear  tbe  loss  rather  than  tbe  re- 
spondents. 

After  a  careful  consideration  of  the  sonte- 
what  peculiar.  If  not  unique,  facts  and  cir- 
cumstances of  this  case,  and  the  law  appli- 
cable. We  have  been  forced  to  the  conclu- 
sion that  the  judgment  of  the  district  court 
is  right  and  should  prevail. 

The  judgment  Is  therefore  affirmed,  at  ap- 
pellant's costs. 

CORFMAN,  WEBER,  GIDEON,  and 
THURMAN,  JJ.,  concur. 

On  Application  for  Rehearing. 

FBICK,  J.  Mr.  James  Ingebretsen,  one  of 
appeUant'a  counsel,  has  filed  a  petition  for 
rehearing.  In  which  two  grounds  are  stated 
why  a  rehearing  should  be  granted,  namely: 

"(1)  That  the  court  apparently  failed  to  note 
the  precise  terms  of  the  decree  rendered  by 
Judge  Lewis  in  the  Weyant-Morgan  case;  (2) 
that  the  court  omitted  to  consider  tbe  authori- 
ties upon  the  legal  effect  of  this  decree." 

In  concluding  a  somewhat  vigorous  argu- 
ment In  support  of  bis  petition  counsel  says: 

"In  view  of  our  blamelessness,  and  that  the 
Weyants  have  recovered  a  large  part  of  the  es- 
tate, and  that  part  of  this  judgment  is  for  items 
such  as  rent  for  the  property  after  dlstribntion, 
and  that  we  have  parted  with  snch  security  as 
we  had  and  gained  nothing  for  ourselves,  and 
that  no  reserve  or  other  precaution  exists  for 
such  a  liability,  I  bad  hoped  and  still  hope  that 
the  court  might  kindly  consider  and  follow  the 
conclusion  reached  in  the  several  similar  cases 
we  have  cited,  especially  since  there  cannot  be 
found  in  aU  the  world  a  similar  case  in  which 
the  surety  has  been  held." 

In  this  connection  be  also  complains  that 
we  did  not  refer  to  some  of  tbe  cases  cited 
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by  him,  and  for  tbat  reason  seems  persuad- 
ed that  we  did  not  consider  them. 

In  the  opinion  the  writer  explicitiy  stated 
the  reason  wtiy  more  of  the  numerous  cases 
referred  to  by  counsel  were  not  reviewed.  In 
a  case  like  this,  where  so  many  cases  are 
referred  .to,  which  have  only  a  remote  bear- 
ing upon  the  principal  question  presented, 
und  in  which  the  controlling  facts  clearly  dif- 
fer from  the  facts  stated  in  the  cited  cases, 
it  Is  impracticable,  if  not  impossible,  to  diS' 
tinguish  the  numerous  cases  and  set  forth  the 
reasons  at  length  why  they  are  not  control- 
ling. The  writer  took  special  pains  to  set 
forth  at  least  the  controlling  facts  in  detail 
in  the  opinion.  No  fault  is  found  with  the 
statement  as  made.  In  formulating  the  con- 
rlDsIon  be  again  attempted  to  state  them  as 
explicitly  as  possible  under  the  circumstanc- 
es. The  facts  and  the  reasons  for  the  con- 
clusion reached,  as  well  as  the  law  deemed 
applicable  to  the  peculiar  features  of  this 
rase,  were  all  thoroughly  considered  by  all 
the  members  of  this  court,  not  only  once,  but 
several  times,  and,  after  doing  so,  the  conclu- 
sion was,  and  still  is,  unanlmons  that  no  oth- 
er result  save  the  one  announced  in  the  opin- 
ion Is  permissible.  In  view,  however,  that 
counsel  Insists  that  our  conclusion  Is  contra- 
ry to  the  cases  he  dted  in  his  original  brief, 
n-e  here  cite  all  that  he  now  relies  on  in  his 
petition  for  rehearing,  namely:  Sllva  v.  San- 
tos, 138  Cal.  536,  71  Pac.  703;  Curtis  v. 
Schell,  129  Cal.  208,  61  Pac.  951,  79  Am.  St. 
Kep.  107;  Estate  of  Hudson,  63  Gal.  454; 
Estate  of  Walker,  160  Cal.  647,  117  Pac.  510, 
■%  U  R.  A.  (N.  S.)  89 ;  Evans  v.  Evans  (Ala.) 
76  South.  95:  Sohler  v.  Sohler,  135  Cal.  323, 
67  Pac.  282,  87  Am.  St.  Rep.  98;  Estate  of 
Leavens.  65  Wis.  440,  27  N.  W.  324 ;  Turner 
r.  Cole,  24  Ala.  364.  We  refer  to  those  cases, 
however,  only  so  that  the  reader  may.  If  he 
80  desires,  examine  them,  and  not  for  the 
purpose  of  now  reviewing  them. 

In -this  connection  it  is,  however,  only  fair 
to  state  that  we  cannot  agree  with  counsel's 
contention  that  in  the  foregoing  cases  the  law 
is  stated  that  where  a  court  adjudges  that  a 
defaulting  administrator  holds  the  property 
which  is  still  In  his  possession,  and  which 
was  wrongfully  converted  by  him  while  act- 
ing as  administrator,  in  trust  for  the  heir 
or  creditor  of  the  estate,  as  the  case  may 
be,  that,  under  facts  and  circumstances  like 
rhose  In  the  case  at  bar,  the  surety  on  his 
ii.ond  may  not  be  held  liable  for  the  value 
of  the  property  so  wrongfully  converted  and 
which  cannot  be  recovered  from  the  admin- 
istrator. That  Is  the  crux  of  this  case.  Coun- 
sel entirely  Ignores  or  overlooks  the  aU-po- 
tent  fact  ever  present  in  this  case,  that  the 


respondents  at  no  time  were  brought  Into 
court.  He  assumes  tliat,  because  the  notice 
published  by  the  administratrix  In  the  name 
of  Fuller  was  sufficient  to  bring  those  who 
transacted  business  with  the  deceased  and 
who  knew  him  only  by  that  name  into  court, 
therefore  It  was  sufficient  to  bring  In  the  re- 
spondents. Not  so.  The  respondents  were 
never  brought  within  the  jurisdiction  of  the 
court,  and  hence  not  into  the  probate  pro- 
ceedings, and  therefore  any  decree,  rendered 
in  those  proceedings,  so  far  as  they  were 
concerned,  was  a  mere  nullity. 

That  proposition  is  Illustrated  In  the  case 
of  In  re  KUllan,  172  N.  Y.  547,  65  N.  B.  661, 
63  L.  R.  A.  95,  where  a  party  interested  in 
an  estate  was  not  served  with  notice,  and  \t 
was  there  held  that  the  decree  in  the  pro- 
bate proceeding  had  no  binding  force  as  to 
him.  The  foregoing  proposition  is,  however, 
so  elementary  that  no  citation  of  authority 
should  be  required.  The  following  cases  al- 
so clearly  support  the  conclusion  reached  in 
the  principal  opinion,  namely:  Fisher  v. 
Wood  et  al.,  65  Tex.  199 ;  Maney  v.  Casserly, 
134  Mich.  252,  96  N.  W.  478.  In  the  Texa* 
case  it  is  expressly  held  that  a  defaulting- 
executor  may  be  charged  as  trustee,  and  aft- 
er the  property  found  In  his  hands  Is  ex- 
hausted "the  plaintiffs  will  have  to  look  ttf 
the  executor  and  his  bondsmen."  Why  not? 
What  Is  an  administrator's  bond  given  for. 
If  it  is  not  to  protect  the  heir  against  the 
wrongful  official  acts  of  the  administrator  In 
administering  the  estate?  In  view  that  in 
this  case  the  administratrix  practiced  francf 
upon  the  court,  upon  the  surety  on  her  bond, 
and  upon  the  heirs  alike,  does  not  change  the 
rule,  although  her  wrongful  acts  fall  with 
peculiar  severity  upon  the  surety.  The  sure- 
ty vouched  for  her  official  conduct,  and,  how- 
ever innocent,  must  nevertheless  bear  the 
burden  as  against  the  heirs,  who  are  likewise 
innocent,  and  for  whose  protection  the  law 
required  the  giving  of  a  bond. 

The  contention  that  we  quoted  the  con- 
clusion of  law  found  in  the  second  case.  In- 
stead of  the  one  found  in  the  first  one.  Is  too 
trivial  to  require  special  comment  The  con- 
clusion of  law  we  quoted  in  the  opinion  was 
inevitable,  in  view  of  the  facts  found  in  both 
cases  and  therefore,  although  counsel's  con- 
tention be  conceded  to  be  correct,  it  has  no 
bearing  upon  the  result. 

We  are  still  of  the  opinion  that  the  conclu- 
sion reached  Is  sound,  and  hence  should  pre- 
vail. The  petition  for  a  rehearing  is  there- 
fore denied. 

CORFMAN,  WEBER,  GIDEON,  and 
THURMAN,  JJ.,  concur. 
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EOSSBR  ▼.  BROADWATER  MIIXS 
CO.  et  aL    (No.  8347.) 

(Supreme  Court  of  Utah.    June  18,  1919.) 

1.  Appeal  and  Erbob  €=3627(2),  639(1)— Dis- 

UISaAI^-NONCOMPUANCB  WITH   RULES. 

Though  appellant  did  not  file  abstract  of 
record  within  15  days  after  filing  the  transcript, 
or  within  any  time  given  therefor,  and  no  as- 
signments were  set  forth  in  the  printed  abstract, 
and  the  date  of  filing  the  papers  was  wholly 
omitted,  held  that,  though  the  omissions  were 
in  violation  of  rules  6,  10,  and  26  (07  Pac.  viii, 
z),  and  caused  inconvenience  to  respondent's 
counsel,  yet,  as  the  omissions  did  not  in  any 
wise  prejudice  respondent  and  the  court  had 
jurisdiction,  the  appeal  will  not  be  dismissed. 

2.  Appeal  and  Ebrob   ®=3731(5)— Kevikw— 
Assionments  of  Ebbob. 

To  authorize  a  review  of  the  evidence,  an 
assignment  as  to  sufficiency  must  specify  the 
particulars  wherein  it  is  insufficient.^ 

3.  Damages  ®=>132(7)— Personal  Injttbies. 

Where  a  boy  19  years  of  age  suffered  in- 
juries, which  included  the  breaking  of  bones  in 
a  foot,  the  displacement  of  his  kneecap,  injuries 
to  bis  hearing,  spine,  kidneys,  and  back,  and  hip 
foot  w^as  still  stiff  at  the  time  of  trial,  held, 
that  an  award  of  $4,S0O  cannot  be  deemed  ex- 
cessive, or  the  result  of  passion  and  prejudice. 

4.  Appeal  and   Erbob  «=>68S(2)— Recobd— 
Abouuent  of  Counsel. 

An  assignment  of  error,  complaining  that 
counsel  for  plaintiff  in  a  personal  injury  action 
had  referred  to  "the  insurance  company  in  the 
case,"  held  not  reviewable,  where  the  expres- 
sion, if  used,  was  withdrawn,  and  no  objection 
was  taken  or  exception  filed. 

Appeal  from  District  Court,  Summit  CDtm- 
ty;  P.  C.  Evans,  Judge. 

Action  by  Morgan  Bosser,  by  Katherlne 
George,  his  guardian,  against  the  Broad- 
water Mills  Company  and  C.  C.  Broadwater. 
From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

Onstln,  Gillette  &  Brayton,  of  Salt  Lake 
City,  for  appellants. 

W.  R.  Hutchinson  and  Walton  &  Walton, 
all  of  Salt  Lake  City,  for  respondent. 

WEBER,  J.  By  bis  guardian  ad  litem 
plaintiff  brought  this  action  against  the  de- 
fendants to  recover  damages  alleged  to  have 
been  sustained  because  of  defendants'  neg- 
ligence. The  case  was  tried  before  a  Jury, 
who  returned  a  verdict  for  $4,800  in  favor 
of  plaintiff.    Defendant  appeals. 

[1]  Plaintiff  moves  to  dismiss  the  appeal 
for  the  following  reasons:  Abstracts  of  the 
record  were  not  filed  within  15  days  after 
filing   the  transcript,   or  within   any    time 
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given  therefor;  the  date  of  flHng  the  papers 
In  the  coart  below  Is  wholly  omitted  from 
the  abstracts;  no  assignment  of  error  set 
forth  in  the  printed  abstract  is  accompanied 
with  any  reference  to  any  page  in  transcript 
or  abstract  where  rulings  or  exceptions  per- 
taining thereto  appear;  and  the  brief  of  ap- 
pellants  omits  reference  to  the  record  In 
respect  to  facts  discussed. 

The  record  shows  that  rules  6,  10,  and  26 
(97  Paa  vUl,  x),  and  some  other  roles  of 
this  court,  have  been  disregarded  by  ap> 
pellants,  causing  some  inconvenience  to  op- 
posing counsel.  We  are  not  inclined  to  dis- 
miss appeals,  except  when  It  appears  that 
the  court  Is  without  jurisdiction,  or  where 
prejudice  may  result  to  the  adverse  party. 
The  motion  to  dismiss  Is  therefore  denied. 

[2]  Appellants  contend  that  the  judgment 
should  be  reversed  for  lack  of  sufficient  evi- 
dence to  show  negligence  on  the  part  of  de- 
fendants, because  of  contributory  negligence 
of  plaintiff,  excessiveness  of  verdict.  Improp- 
er remarks  of  plaintiff's  counsel  during  ar- 
gument, and  that  plaintiff  had  given  a  valid 
release  relieving  appellants  from  all  liability. 

To  authorize  a  review  of  the  evidence  the 
assignment  as  to  sufficiency  must  specify  the' 
particulars  wherein  it  Is  Insufficient.  Holt 
V.  Great  Eastern  Casualty  Co.,  173  Pac.  1168. 
We  have,  nevertheless,  read  the  evidence  as 
It  appears  in  the  bill  of  exceptions,  and  are 
convinced  that  there  was  ample  evidence  of 
negligence  for  submission  to  the  jury.  The 
question  of  contributory  negligence  was  also 
one  of  fact  for  the  jury. 

[3]  We  fall  to  find  any  reason  for  con- 
cluding that  the  verdict  was  excessive.  Ac- 
cording to  plaintiff's  testimony  he  was  19 
years  of  age  at  the  time  of  the  accident. 
Some  bones  of  his  foot  were  broken.  His 
foot  is  still  "stiff."  His  kneecap  was  thrown 
out  of  place.  He  received  injuries  to  his 
hearing,  spine,  kidneys,  and  back.  Viewing 
the  testimony  in  the  light  most  favorable  to 
plaintiff,  the  verdict  of  |4,800  was  not  ex- 
cessive, and  surely  not  so  excessive  that  one 
can  say  it  was  impregnated  with  passion 
and  prejudice,  and  that  there  was  an  abuse 
of  discretion  by  the  court  in  overruling  the 
motion  for  new  trial,  if  such  a  motion  was 
mada  The  question  as  to  alleged  excessive- 
ness of  the  verdict  is,  however,  not  properly 
before  us  for  review,  for  the  reason  that 
the  bill  of  exceptions  does  not  contain  a  mo- 
tion for  new  trial. 

[4]  The  assignment  of  error  as  to  improp- 
er and  prejudicial  language  of  plaintUTs 
counsel  Is  wholly  without  merit  A  witness 
for  defendants  had  testified  to  making  a  set- 
tlement with  plaintiff.  On  cross-examination 
he  said  he  was  an  adjuster  for  the  Indemnity 
insurance  company  that  insured  the  Broad- 
water Mills  Company,  one  of  the  defendants. 
In  his  argument  to  the  Jury  plaintiff's  conn- 
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8d  said  Bomethlns  about  the  insurance  com- 
pany. What  he  said  doea  not  appear  In  the 
lecord,  and  it  la  in  no  way  preserved  In  a 
bUl  of  exceptions.  It  seems  that  dnrlng 
the  cIOBlnK  argument  for  plaintiff  the  charge 
was  made  by  defendants'  counsel  that  the 
words  "Insurance  company  in  this  case"  bad 
been  used  in  the  argument;  but  this  was 
rigorously  denied  by  plaintiff's  counsel,  who 
was  then  addressing  the  Jury,  and  who  stat- 
ed that.  If  he  had  used  such  words,  or  if 
the  Jury  thought  he  had,  he  would  unhesi- 
tatingly withdraw  them,  and  they  were  then 
and  there  withdrawn.  No  one  seems  to 
know  just  what  was  said.  No  proper  ob- 
jections were  made  or  exceptions  entered. 
No  ruling  was  made  by  the  court  as  to  the 
alleged  misconduct  of  plaintiff's  counsel  and 
'none  was  requested.  Whatever  was'sald  was 
withdrawn,  and  no  request  was  made  to  the 
court  A>r  an  instruction  that  the  Jury  dis- 
regard the  alleged  improper  language. 

The  only  other  question  involved  is  as  to 
a  release  given  by  plaintiff  to  defendants 
In  consideration  of  the  payment  of  $200  to 
blra.  The  Insurance  agent  testified  that 
plaintiff  claimed  to  be  21  years  of  age  at 
the  time  the  accident  occurred.  Plaintiff 
denied  that  he  said  anything  of  the  kind,  and 
testiOed  that  at  the  time  he  sustained  the 
Injuries  referred  to  he  was  -  a  minor.  The 
Issue  as  to  the  release  involved  questions  of 
fact,  which  were  properly  submitted  to  the 
Jury. 

Judgment  aflBrmed.  Respondent  to  recover 
costs. 

CORFMAN,  0.  J.,  and  FRICSK,  GIDEON, 
and  THURMAN,  JX,  ooncor. 


(S4  Utah,  (41) 

J.  P.  POWLKB  BJFO.  CX).  v.  CITY  COURT 

OF  SAI/r  LAKE  CITY  et  aL 

(No.  8358.) 

(Supreme  Court  of  Utah.    June  19,  1919.) 

COUBTS    4=>189(15)— MONICIFAI.   COUBT— SET- 
TINO  ASIDC  DbFAULT. 

Comp.  Laws  1917,  {  6619,  providing  that 
district  courts  ma;  relieve  a  party  from  a  judg- 
ment taken  against  him  through  mistake,  in- 
advertence, etc.,  within  six  months  after  ad- 
journment of  the  term,  being  also  applicable 
to  city  courts  within  section  1T29,  a  city  court 
cannot  relieve  a  debtor  from  a  default  judg- 
ment against  him  for  inadvertence  or  excusa- 
ble neglect  after  six  months  from  the  date  of 
■ucb  Judgment,  although  sections  1700-1736, 
dealing  with  city  courts,  contain  no  provisions 
for  any  "terms"  of  coutt.^ 

*  Blllott  V.  Butlan.  11  Utab,  452,  40  Pac.  713;  Lees 
T.  Truman.  U  Utah,  481,  57  Pac.  411;  Luka  t.  Cole- 
man, IS  UUb.  183.  113  Pao.  1023,  Ann.  Caa.  UlIB, 
4S3;    McMUIan  V.  ForsTthe,  47  UUb,  671.  1£4  Pac. 
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Appeal  from  District  Court,  Salt  Laka 
County;  P.  O.  Evans,  Judge. 

Application  for  writ  of  certiorari  by  the 
J.  P.  Fowler  Manufacturing  Company 
against  the  City  Court  of  Salt  Lake  City  and 
Thomas  R.  Cutler,  Jr.  From  a  Judgment 
dismissing  the  writ,  applicant  appeals.  Re- 
versed and  remanded. 

Chris  Mathison,  of  Salt  Lake  Ci^,  for  ap- 
pellant. 

B.  W.  Young,  Jr.,  of  Salt  Lake  City,  for 
respondents. 

GIDEON,  J.  This  is  an  appeal  from  a 
judgment  of  the  district  court  of  Salt  Lake 
county  dismissing  a  writ  of  certlornrl.  The 
determining  question  is  the  jurisdiction  of 
the  dty  court  to  annul  or  set  aside  a  default 
judgment  on  motion  of  the  defaulting  debt- 
or by  reason  of  inadvertence  or  excusable 
neglect  after  six  months  from  the  date  of 
entry  of  such  Judgment 

It  appears  from  the  record  that  on  April 
14,  1916,  a  Judgment  by  default  was  entered 
in  the  city  court  in  favor  of  J.  P.  Fowler 
Manufacturing  Company,  appellant  herein, 
against  Thomas  R.  Cutier,  Jr.,  respondent 
herein.  Six  months  and  twenty-four  days 
after  the  entry  of  the  Judgment,  the  respond- 
ent served  upon  counsel  for  appellant  and 
filed  with  the  clerk  of  the  city  court  a  motion 
to  set  aside  the  default  judgment,  which  mo- 
tion was  based  upon  the  alleged  grounds  of 
inadvertence  and  excusable  neglect  The 
motion  was  granted.  Thereupon  the  appel- 
lant applied  to  the  district  court  for  a  writ 
of  certiorari  against  the  dty  court  which 
writ  was  issued  and  upon  the  hearing  upon 
the  return  of  that  writ  the  district  court 
held  that  the  order  of  the  dty  court  vacating 
said  judgment  was  within  the  jurisdiction  of 
that  court  and  entered  Judgment  dismissing 
the  writ  From  that  Judgment  the  appellant 
brings  the  case  to  this  court  by  nppenL  It 
will  therefore  be  seen  that  the  sole  question 
presented  on  the  appeal  is:  Has  the  city 
court  of  Salt  Lake  City  power  to  relieve  a 
defaulting  debtor  from  Judgment  taken 
against  him  by  reason  of  inadvertence  or 
excusable  neglect  on  motion  made  more  thna 
six  months  from  the  date  of  the  entry  of  the 
Judgment? 

Comp.  Laws  Utah  1917,  |  6619,  relating  to 
the  discretionary  powers  of  district  courts  In 
dvil  cases,  provides,  among  other  thinga: 

"And  may,  also,  upon  such  terms  as  may  be 
JQSt  relieve  a  party  or  his  legal  representative 
from  a  judgment  order,  or  other  proceeding 
taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect;  and 
when,  for  any  reason  satislactory  to  the  court 
or  the  judge  thereof,  the  party  aggrieved  has 
failed  to  apply  for  a  new  trial  or  other  relief 
sought  during  the  term  at  which  such  judgment 
order,  or  proceeding  complained  of  was  taken. 
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the  conrt,  or  Judge  thereof  in  vacation,  may 
(rant  the  relief  upon  the  application  made  with- 
in a  reasonable  time,  not  exceeding  six  months 
after  the  adjoomment  of  the  term." 

Chapter  4,  entitled  "City  Conrts,"  wbldi 
contains  sections  1700  to  1786,  inclusive,  of 
the  Compiled  Laws  of  Utab  1917,  provides 
for  the  creation  of  city  courts,  defines  the 
qualifications  and  terms  of  office  of  the  Judg- 
es of  that  court,  the  Jurisdiction  of  such 
courts,  and  contains  other  provisions  as  to 
the  machinery  of  the  court  No  provision 
is  made  therein  for  any  "terms"  of  court 
Section  1729  of  that  chapter,  relating  to 
rules  of  practice,  reads  as  follows: 

"The  sections  of  the  Code  of  Civil  Procednre, 
and  the  amendments  thereto,  relating  to  the 
rules  of  practice  and  mode  of  procedure  in  the 
district  court,  and  providing  for  provisiouaT 
remedies,  and  prescribing  the  practice  and  pro- 
cedure in  special  proceedings,  and  all  the  laws 
of  this  state,  except  as  in  this  chapter  other- 
wise provided,  are  applicable  to  the  city  court, 
the  necessary  changes  and  substitutions  being 
made  herein.  In  order  that  the  powers,  rules 
of  practice  and  mode  of  proceedings  of  the  city 
court  shall  conform  as  nearly  as  possible  to 
that  of  the  district  court  as  the  same  are,  or 
may  hereafter  t>e,  prescribed  by  law,  all  those 
sections  of  the  Code  of  Criminal  Procedure,  and 
the  amendments  thereto,  relating  to  the  trial 
of  criminal  actions  in  justices'  courts,  and  the 
procedure  and  practice  of  committing  magis- 
trates, are  likewise  made  ap^Ucable  to  the  city 
court  the  necessary  changes'  and  satMtitations 
being  made  therein." 

There  are  no  pro^slons  in  that  chapter 
defining  the  time  or  power  of  the  city  court 
to  relieve  a  litigant  from  a  judgment  entered 
against  him  by  Inadvel'tence  or  excusable 
neglect  The  provisions  of  section  6619  are 
therefore  applicable  and  controlling  and  lim- 
it the  power  of  the  city  court  to  relieve  a 
party  from  a  Judgment  or  from  proceedings 
taken  against  him  through  inadvertence  or 
excusable  neglect.  In  our  opinion  the  provi- 
sions of  such  section  are  controlling  and  con- 
clusive against  the  contention  of  the'  re- 
spondent herein.  The  following  Utah  au- 
thorities are  of  Interest  as  bearing  upon  the 
question  here  determined:  Elliott  v.  Bas- 
aan,  11  Utah,  452,-40  Pac.  713;  Lees  v. 
Truman,  10  Utah,  481,  57  Pac.  411 ;  Luke  v. 
Ox>leman,  88  Utah,  388,  113  Pac.  1023,  Ann. 
Cas.  1013B,  483;  McMillan  v.  Forsythe,  47 
Utah,  571.  154  Pac.  959. 

It  follows  that  the  Judgment  of  the  dis- 
trict court  mi]st  be  reversed.  Such  is  the 
order.  The  cause  is  remanded  to  the  district 
court  of  Salt  Lake  county,  with  directions 
to  reinstate  the  same  and  to  Issue  the  writ 
as  prayed  for  by  the  appellant  herein.  Costs 
to  be  taxed  against  respondent  Cutler. 

CORFMAN,  C.  J.,  and  WEBER  and 
THURMAN,  JJ.,  concur. 


FRICK,  J.  I  concur.  The  question  is  not 
one  of  purely  equitable  cognizance,  as  re- 
qwndent'e  counsel  in  his  brief  seems  to  as- 
sume. Under  the  statute  In  question  here, 
the  application  to  obtain  relief  from  a  de- 
fault Judgmmt  must  be  made  in  the  original 
action  and  upon  the  grounds  stated  in  the 
stfitute.  The  right  to  thus  proceed  must  of 
necessity  be  made  tn  accordance  with  the 
statutory  provisions  as  pointed  out  by  Mr. 
Justice  GIDEON.  That  however,  does  not 
preclude  the  respondent  from  instituting  an 
Independent  action  In  eqiiity  to  enjoin  the 
enforcement  of  the  Judgment  or  to  obtain 
relief  If  the  facts  and  circumstances  Justify 
such  an  action  as  pointed  out  in  the  case  of 
McMillan  t.  Foniytbe,  47  UUh,  671.  154 
Pac  059. 

(S4Utab,  tiS) 
STATE  V.   SAWYER.     (No.  3296.) 

(Supreme  Court  of  Utah.    April  8,  1919.    On 
Application  for  Rehearing,  July  8,  1919.) 

1.  CantiNAi.   Law   «s»951(1)— Nbw   Tbiai^ 
Tna  roB  Fiuna  MonoR  —  Cousr's  Dm- 

CHETION    TO    EXTXHD. 

Although  Ck>mp.  Laws  1917,  {{  6619,  7023, 
give  district  court  discretionary  power  to  allow 
motion  for  new  trial  to  be  made  in  civil  cases 
and  filed  after  the  time  limited  by  the  (3ode, 
section  92(X>  limits  application  for  new  trial 
in  a  criminal  cause  to  written  notice  served 
within  five  days  after  verdict  and  in  such 
cases  the  court  is  without  discretion  to  ex- 
tend such  time  beyond  such  limit  procedure 
in  criminal  cases  being  limited  to  that  pro- 
scribed in  the  Code  by  section  8647,  notwith- 
standing section  7892  provides  that  penal  stat- 
ute sliall  be  liberally  construed. 

2.  Cbiuinai.   Law      €=31081— Appkai^-Tub 
OF  NoncB— Entbt  or  JuDomirr. 

Where  a  verdict  of  guilty  was  rendered 
May  17,  1918,  and  judgment  upon  the  verdict 
was  not  rendered  and  entered  until  the  21st 
of  the  following  September,  and  on  the  earn 
day  defendant  served  and  filed  his  notice  ot 
appeal  to  the  Supreme  Court  the  notice  waa 
in  time.  Iwing  within  two  months  after  the 
rntry  of  judgment  appealed  from,  in  view  of 
Ck>mp.  Laws  1917,  {  9209. 

3.  Crivinai,   Law       $=31159(6)   —   LABCK^tr 
$=355 — Ownership      of      Pbopbbty— Con- 

FLIOTINO     TESTIUONT— CONCLUSIVENKSS     OF 

Just's  Findiho. 
In  a  prosecution  for  grand  larceny,  al- 
though evidence  of  state's  and  defendant's  wit- 
nesses was  In  direct  conflict  upon  the  issue 
of  ownership,  lieM  that  there  was  evidence 
sufficient  to  justify  conviction,  and  the  Su- 
preme Court  has  no  power  to  disturb  the  jury's 
finding  thereon. 

4.  Cbivinal    Law    $=3390— Intent   ok   Mo- 
tive—Dbfbndakt's    Belief    of   his   Own- 

BBSHIP. 

In  a  prosecution  for  larceny  of  a  steer,  die 
court's  refusal  to  permit  the  defendant  to  tea- 
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tifj  as  to  Ub  intent  and  belief  in  poaseasing 
and  claiming  the  animal  aa  hia  own  property 
was  dearly  error,  in  view  of  Comp.  Lawa  1917, 
{  7908,  providing  that  "in  every  crime  or  pub- 
lie  offense  there  must  exist  a  union  or  joint 
operation  of  act  and  intent,  or  criminal  negli- 
gence" since  motive  or  purpose  waa  an  issue.^ 

5.  Chiminai.  Law  «=»1170(2)  —  Exclusion 
OP  EviDEi^cs— Habsclzss  Ebbob. 
Although  the  court  erroneously  refused  to 
permit  the  defendant  to  answer  questions  re- 
lating to  his  honest  belief  that  the  animal  he 
waa  accused  of  atealing  was  his  own  property, 
yet  where  he  waa  permitted  to  testify  at  great 
length  to  his  acts  and  conduct  toward  the  ani- 
mal and  circumstancea  of  ita  possession,  his 
reasons  for  claiming  ownership,  its  appearance, 
condition,  and  causes  therefor,  and  his  intent 
and  parpose,  the  error  was  not  prejudicial,  and 
is  not  reveraible. 

«.  Cbiminai.  Law   *=>1038(1)  —  Appeai,  — 

Objectior  That  Jcbt  was  Not  Pbopkb- 

LT  Admomsbxd  —  Objectiok  Made  Too 

Late. 

Where  the  only  objection  made  by  counsel 

in  a  larceny   trial   was  acquiesced   in   by   the 

court,   and    the    sheriff   ordered    to    carry    the 

eourt'a  instructions  to  the  jury,  who  bad  gone 

to  view  the  steer  in  question,  that  they  should 

merely  view  it,  and  not  throw  it  and  examine 

it  closely,  the  contention  that  they  were  not 

properly  admonished  came  too  late. 

7.  CBiinNAi.  Law  <g=>S23(10)— Instbuctioit 
—Evidence— Sum  ciENCT. 
An  instruction  in  the  language  of  Comp. 
Laws  1917,  {  8286,  defining  larceny  and  mak- 
ing unsatisfactorily  explained  possession  of  re- 
cently stolen  property  prima  facie  evidence  of 
xuilt,  would  warrant  a  reversal  of  conviction 
had  the  jury  not  been  warned  that  mere  pos- 
session and  unsatisfactory  explanation  were 
alone  insufficient  evidence  to  warrant  a  con- 
victioo.* 

Appeal  from  District  Conrt,  Iron  County; 
D.  H.  Morris,  Judge. 

William  H.  Sawyer  was  convicted  of 
grand  larceny,  and  he  appeals.    AlUrmed. 

Edmund  H.  Ryan,  of  Cedar  City,  for  ap- 
pellant. 

Dan  B.  Shields,  Atty.  Gen.,  and  O.  C.  Dal- 
by  and  Herbert  Van  Dam,  Jr.,  Asst.  Attys. 
Gen.,  all  of  Salt  Lake,  for  the  State. 

COR£'MAN,  C.  J.  The  defendant,  William 
H.  Sawyer,  was  convicted  of  tbe  crime  of 
grand  larceny.  May  17,  1918,  in  the  district 
court  for  Iron  county,  and  was  by  that 
court  sentenced  to  a  term  of  Imprisonment 
un  September  21,  1918.  He  appeals  from 
the  Judgment. 


'Conway  v.  CUntoa,  1  Utah,  21S;  People  v.  Uonk. 
I  Utali,  3S,  28  Pac.  1115. 

*Sute  V.  Potello,  40  Utah,  66,  115  Pao.  1023;  SUte 
V.  Barretts  et  al..  47  Utah,  479,  155  Pac.  343;  State 
V.  Converae,  40  Utah,  72,  m  Pac.  1030;  State  v. 
Bowaa,  45  Utali.  130,  143  Pac.  134. 
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[1]  The  Attorney  General  contends  that 
the  appeal  should  be  dismissed,  and  has  in- 
terposed a  motion  for  dismissal  upon  the 
following  grounds:  (1)  That  the  district 
court  exceeded  its  Jurisdiction  In  extending 
time  In  which  to  prepare,  serve,  and  file 
motion  for  new  trial;  (2)  that  motion  for 
new  trial  was  not 'filed  within  the  time  al- 
lowed by  the  district  court;  (3)  that  notice 
of  appeal  was  not  filed  in  time  allowed  by 
law. 

On  the  same  day,  after  rendition  of  tbe 
verdict,  defendant  applied  for  and  was  by 
tbe  trial  court  given  60  days  to  prepare, 
serve,  and  file  a  motion  for  a  new  trial. 
The  motion  for  new  trial  was  not  served 
until  July  12,  1918,  nor  filed  until  July  18, 
1918,  more  tlian  60  days  after  rendition  ot 
tbe  verdict  of  conviction. 

Comp.  Laws  Utah  1917,  {  0200,  among  oth- 
er things  not  mentioned  here,  provides: 

"The  application  for  a  new  trial  must  be 
made  upon  written  notice  of  motion  designat- 
ing the  grounds  upon  which  it  is  made,  and 
must  be  served  and  filed  within  five  days  after 
the  rendition  of  the  verdict." 

It  is  apparent  that  defendant  did  not  con- 
form v^th  the  order  of  tbe  court  extending 
to  him  60  days  in  which  to  prepare,  serve, 
and  file  his  m'otion.  Further,  the  order  of 
the  court  extending  the  time  for  defendant 
to  move  for  new  trial  beyond  the  5-day  peri- 
od applicable  here  gives  rise  to  the  question 
whether  or  not  the  court  did  not  exceed  its 
Jurisdiction.  The  state  contends  that  tbe 
provision  of  the  statute  is  mandatory,  that 
the  court  had  no  discretionary  iwwer,  and 
that  It  exceeded  ita  Jurisdiction  in  granting 
the  defendant  additional  time  to  move  for 
a  new  trial.  So  far  as  we  are  able  to  ascer- 
tain, -the  question  has  not  heretofore  been 
raised  In  this  Jurisdiction  under  criminal 
procedure.  Under  our  civil  procedure  the 
statutes  (Comp.  Laws  1917,  |{  6619,  7023) 
expressly  provide  that  tbe  district  courts 
have  the  discretionary  power  to  allow  a  mo- 
tion for  a  new  trial  to  be  made  and  filed 
after  the  time  limited  by  the  Code  upon  ap- 
plication and  a  proper  showing,  but  no  like 
provision  Is  to  be  found  under  our  Penal 
Code,  nor  in  the  statutes  with  reference  to 
criminal    procedure. 

Under  our  Code  of  Criminal  Procedure  it 
is  provided  by  Comp.  Laws  1917,  {  8547,  that 
"the  procedure  in  criminal  cases  la  the 
courts  of  this  state  shall  be  as  prescribed 
in  this  Code,"  and  while  it  is  true  that  it  is 
provided  by  Comp;  Laws,  1917,  {  7892,  that 
the  rule  of  the  common  law  that  penal  stat- 
utes are  to  be  strictly  construed  has  no  ap- 
plicatio4  to  our  statutes,  and  that  our  stat- 
utes are  to  l>e  more  liberally  construed  with 
a  view  of  effecting  their  objects  and  to  pro- 
mote Justice,  stlU,  we  think,  in  the  absence 
of  some  express  provision  in  the  Code  of 


4t=9For  other  oaaes  see  same  topic  and  KBT-NDUBSR  In  all  Ker-Nombered  DlgesU  and  Indexes 


Digitized  by 


Google 


208 


182  PACIFIC  REPOBTEB 


(Utab 


Criminal  Procedure  to  the  effect  tbat  the 
courts  may  exercise  some  discretionary  i>ow- 
er  in  extending  tbe  time  within  which  a 
notice  of  motion  for  new  trial  may  be  made, 
the  strict  letter  of  the  statnte  most  be  ad- 
hered to,  and  therefore  It  Is  beyond  the 
power  of  the  courts  to  extend  the  time  lim- 
ited by  section  9200,  supra.  We  think  that 
not  only  the  beat  Interests  of  the  criminally 
accused  but  of  society  and  the  state  demand 
prompt  attention  to  criminal  procedure  and 
final  and  effective  determination  of  the  cas- 
es in  which  parties  are  charged  with  crime. 
Under  our  statutes,  in  criminal  cases,  the 
grounds  upon  Which  a  new  trial  may  be  ap- 
plied for  are  clearly  expressed,  and  we  can- 
not conceive  how  In  any  case  the  Interests 
of  the  accused  and  complete  Justice  will  not 
be  best  subserved  by  requiring  him  to  act 
within  the  time  expressly  limited  by  the 
statnte.  Davis  v.  State,  31  Neb.  240,  47  N. 
W.  851;  Hubbard  v.  State,  72  Neb.  62,  100  N. 
W.  153,  9  Ann.  Gas.  1034;  Ward  v.  State,  171 
Ind.  665,  86  N.  E.  994;  State  v.  Maddox,  153 
Mo.  471,  65  S.  W.  72;  State  v.  ToUa,  73  N.  J. 
Law,  249,  63  AU.  338 ;  State  v.  Hayden,  131 
Iowa,  1,  107  N.  W.  029. 

[2]  However,  the  state's  motion  to  dismiss 
the  appeal  must  be  denied.  The  record 
shows  that  while  the  verdict  of  conviction 
by  the  Jury  was  rendered  May  17,  1918,  the 
judgment  upon  the  verdict  was  not  rendered 
and  entered  until  September  21,  1918.  On 
the  same  day,  September  21,  1918,  the  de- 
fendant served  and  filed  his  notice  of  ap- 
peal to  this  court.  As  provided  by  Comp. 
Laws  1917.  i  9209: 

"An  appeals  in  criminal  cases  must  be  taken 
within  two  months  after  the  entry  of  the  judg- 
ment appealed  from." 

Therefore  this  appeal  was  talcen  in  time. 

[3]  As  to  the  merits  of  the  appeal:  It  Is 
first  contended  by  the  defendant  that  the 
evidence  Is  insufficient  to  sustain  the  verdict 

The  testimony  shows  tbat  the  defendant, 
a  resident  of  Cedar  City,  Utah,  for  about 
2S  years  previous  to  the  offense  charged 
bad  been  engaged  in  farming  and  stock  rais- 
ing. He  had  ranged  his  stock  on  what  is 
known  as  the  Cedar  Bottoms  in  the  winter 
time  and  on  the  Cedar  Mountains  in  the 
summer  time.  He  owned  two  ranches,  one 
on  the  Cedar  Bottoms  and  one  on  the  Cedar 
Mountains,  and  moved  his  stock  from  ranch 
to  ranch  for  the  purpose  of  feeding  and 
grazing  them.  The  complaining  witness, 
Hugh  L.  Adams,  also  owned  a  ranch  at  Ce- 
dar Bottoms  adjoining  the  defendant's  ranch. 
Witnesses  for  the  defendant  testified  that  In 
the  spring  of  1915  a  bull  calf  was  born 
from  one  of  defendant's  cows  at  his  Cedar 
Bottoms  ranch ;  that  it  was  kept  there  and 
was  neither  branded  nor  marked.  Later 
this  caU,  after  being  kept  for  a  while  for 
stock-breeding  purposes,  was  castrated  and 
turned  out  on  the  open  range.    The  testi- 


mony further  shows  Ihat  the  defendant,  on 
about  November  17,  1917,  notified  the  sher- 
iff of  Iron  county  of  his  intention  of  driving 
his  stock  into  T^evada  for  the  purpose  of 
grazing  them  there,  and  for  that  reason  re- 
quested the  sheriff  to  make  an  inspection  so 
that  his  animals  might  be  driven  oat  of 
Utah  after  due  inspection  as  required  by 
law.  The  sheriff,  on  inspecting  defendant's 
stock  for  that  purpose,  discovered  that  the 
animal  in  question  was  not  branded,  bore 
earmarks  not  claimed  by  defendant,  and 
therefore  ordered  the  defendant  not  to  re- 
move it  until  further  investigation  could  be 
made.  The  attention  of  Mr.  Adams,  the  com- 
plaining witness  before  the  magistrate,  was 
called  to  the  animal,  and  he  made  claim 
that  the  animal  had  been  stolen,  and  that 
it  belonged  to  him.  At  the  trial  much  tes- 
timony of  a  conflicting  nature  was  given  as 
to  the  identity  and  the  ownership  of  the  an- 
ImaL  The  witnesses  for  the  defendant  tes- 
tified that  they  were  acquainted  with  it, 
and  that  it  was  owned  by  the  defendant. 
The  witnesses  for  the  state,  directly  to  the 
contrary,  testified  It  was  owned  by  Adams. 
The  jury  were  permitted,  under  the  instruc- 
tions of  the  court,  to  view  the  animal.  Aft- 
er doing  so  and  considering  the  testimony, 
by  their  verdict  they  evidently  believed  the 
state's  witnesses.  We  have  no  power  to  dis- 
turb their  finding  in  that  regard,  even  were 
we  disposed  to  do  so.  As  we  view  the  tes- 
timony, the  contention  made  tbat  the  evi- 
dence is  insufficient  to  Justify  the  verdict 
is  wholly  untenable. 

[4]  The  defendant  next  complains  that  the 
trial  court  committed  errors  In  the  admis- 
sion and  exclusion  of  testimony  over  de- 
fendant's objections.  Many  of  the  assign- 
ments made  by  the  defendant  are  wholly 
without  merit,  and  we  deem  It  unnecessary 
to  discuss  them.  Counsel  for  defendant  sug- 
gests in  his  printed  brief  and  argument  that 
they  may  be  grouped  in  one  discussion,  and 
then  proceeds  to  argue  that  the  trial  court 
committed  error  in  the  exclusion  of  certain 
testimony  tending  to  show  that  the  Intent  of 
defendant  in  claiming  possession  and  owner- 
ship of  the  animal  in  question  was  under 
a  bona  fide  claim  of  right  and  without  any 
Intent  to  steal  the  anlmaL  In  the  course  of 
the  trial  the  following  questions  were  pro- 
pounded to  the  defendant  in  that  regard: 

"Q.  Did  you  on  that  occasion  when  Mr.  Fife 
(the  sherUE)  came  there,  on  the  Antelope  road, 
to  inspect  your  cattle--did  you  make  any  ef- 
fort to  rush  the  cattle  by  or  crowd  them  by 
rapidly,  so  as  to  prevent  a  full  opportunity,  hia 
opportunity  to  inspect  them?" 

"Q.  Did  you  honestly  believe  that  stag  to  be 
your  property  and  your  animal  that  yon  raised 
as  you  testified?" 

"Q.  Did  you  honestly  believe  that  stag  at 
that  time  to  be  your  property?  And  do  you 
yet  honestly— do  you  still  honestly  believe  that 
I  to  be  your  property  and  your  steer?' 
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Tbe  first  question  above  was  objected  to 
by  the  state  on  the  ground  that  It  was  lead- 
ing and  auggestive,  and  each  of  the  other 
qnestlons  on  the  ground  that  they  were  self- 
aerrlng  declarations.  The  objections  were 
sustained  by  the  court,  and  the  defendant 
was  not  permitted  to  answer. 

We  think  the  trial  oonrf  s  refusal  to  per- 
mit the  defendant  to  testify  as  to  his  Intent 
and  belief  In  -  possessing  and  claiming  the 
animal  In  question  was  clearly  error.  Un- 
der the  facts  and  circumstances  as  shown  by 
this  record  the  defendant  should  have  been 
permitted  to  testify  that  he  believed  the  ani- 
mal he  was  accused  of  feloniously  stealing 
and  taking  away  was  his  property  and  bis 
possession  a  rightful  one. 

Under  our  Penal  Code  (Oomp.  Laws  1917, 
I  790S)  "in  every  crime  or  public  offense, 
there  must  exist  a  union  or  Joint  operation 
of  act  and  intent,  or  criminal  negligence." 

If  the  defendant  honestly  believed  the  an- 
imal In  question  to  be  his  own  property,  that 
It  was  his  Intent  and  purpose  of  possessing 
and  driving  it  into  Nevada  as  such,  then, 
even  tbongfh  the  testimony  conclusively 
shows  he  was  mistaken  and  the  animal  was 
the  property  of  another,  he  had  no  motive 
or  purpose  to  commit  crime,  and  the  ques- 
tion as  to  what  the  defendant  honestly  be- 
lieved and  Intended  was  one  of  fact  to  be 
submitted  to  and  determined  by  the  Jury. 
In  Conway  v.  Clinton,  1  Utah,  21S,  an  early 
civil  case,  where  one  of  the  Issues  was  the 
malice  of  defendant  who  was  charged  with 
maliciously  and  wantonly  destroying  the 
goods  of  plaintiff,  the  territorial  Supreme 
Court  held: 

"Where  the  motive  of  a  party  is  thus  In  Is- 
sue, be  may  testify  to  it  himself.  If  he  should 
say  his  motives  were  malicious,  it  would  prop- 
erly inure  to  the  advantage  of  the  plaintiff,  and 
it  is  none  the  less  competent  for  him  to  dis- 
claim the  malice.  Doubtless,  a  witness  in  thus 
speaking  of  his  own  motives  may  state  as  a 
fact  that  which  no  other  witness  can  directly 
end  categori(»Ily  deny,  but  the  weight  of  the 
testimony  is  for  the  jury  to  determine." 

Then  again.  In  a  criminal  case  (People  v. 
Monk,  8  Utah,  85,  28  Pac.  1115)  the  territori- 
al court  speaking  approvingly  of  tbe  rule 
contended  for  by  defendant  here,  and  quot- 
ing from  Bishop  on  Stat.  Crimes,  }  132, 
said: 

"'One  who,  whOe  careful  and  circumspect, 
is  led  into  a  mistake  of  fact,  and  doing  what 
would  be  in  no  way  reprehensible  were  they 
what  he  supposes  them  to  be,  commits  what, 
under  the  real  facts,  is  a  violation  of  a  crimi- 
nal statute,  is  guilty  of  no  crime.'  In  such  a 
case  a  criminal  mind  and  intent  Is  wanting." 

Speaking  of  the  rights  of  the  accused  as  a 
witness.  Underbill,  Crim.  Ev.  i  59,  says: 

"He  must  be  permitted  fully  to  unfold  and 
explain  his  actions,  and  to  state  the  motives 
which  he  claims  prompted  them.     It  is,  with- 
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in  certain  IlnJts,  relevant  for  him  to  state 
what  intention  was  present  In  his  mind  when 
he  participated  in  a  transaction  which  •  is  in 
issue." 

In  speaking  of  tbe  rule  contended  for, 
Wharton,  in  bis  admirable  work  on  Crim- 
inal Evidence  (10th  Ed.)  at  page  1698, 
where  many  authorities  are  collated  and 
may  be  found,  says: 

"•  •  •  The  rule  is  universal  that  on  a 
prosecution  for  crime,  whenever  the  intent  of 
the  accused  is  relevant  to  the  issue,  or  when- 
ever tiie  intent  of  tlie  accused  In  dbing  the  act 
charged  becomes  material,  the  accused  may 
testify  9S  to  his  own  motive  and  intent," 

[B]  While  we  must  hold  that  the  rule  con- 
tended for  is  a  proper  one,  and  that  the  re- 
fusal of  the  trial  court  to  permit  the  de- 
fendant to  make  answers  to  the  questions 
thus  propounded  to  him  by  his  counsel  or- 
dinarily would  be  reversible  error,  after 
carefully  reviewing  the  record  before  us  as 
a  whole,  we  are  of  the  opinion  that  the  de- 
fendant was  not .  prejudiced  by  the  rulings 
of  the  court  complained  of  by  him. 

The  defendant  was  permitted  to  testify  at 
great  leng^th  to  his  acts  and  conduct  toward 
the  animal,  tbe  circumstances  under  which 
It  came  to  bis  possession,  his  reasons  for 
claiming  ownership,  Its  physical  appearance 
and  condition,  the  causes  therefor,  and  his 
intent  and  purpose  In  seeking  to  drive  It 
from  the  state.  Moreover,  he  was  on  other 
occasions  during  tbe  progress  of  the  trial 
permitted,  without  objection,  to  make  an- 
swers to  very  similar  questions  to  those  of 
which  he  here  complains  of  being  denied. 
We  quote: 

"Q.  Was  tiie  stag  that  you  started  from  the 
Cedar  Bottoms  with  tbe  bunch  of  cattle,  that 
you  notified  Sherifl  Fife  about  to  come  and 
inspect,  tbe  stag  that  you  claimed  as  one  you 
had  raised  and  believed  to  be  yours?  A.  Yes, 
sir. 

"Q.  Do  you  still  upon  the  inspection  of  the 
stag  identify  it  as  the  one  you  have  raised  as 
yon  have  testified  to  and  the  one  that  yon  be- 
lieve to  be  youis?    A.  Yes,  sir." 

Tben,  again,  the  defendant,  after  being 
recalled  by  his  cotmsel  for  further  exami- 
nation at  the  trial,  was  permitted  to  testi- 
fy, without  objection,  as  follows: 

"Q.  That  is  your  ranch  in  the  mountains. 
Mr.  Sawyer  have  you  ever  in  your  life,  and 
more  especially  during  the  year  1917,  know- 
ingly or  intentionally  stolen  or  taken  any  ani- 
mal belonging  to  Hugh  I*  Adams?  A.  No, 
sir." 

The  import  and  meaning  of  the  defend- 
ant's testimony  thus  received  is,  to  our 
minds,  precisely  the  same  as  would  have 
been  his  testimony  had  the  court  permitted 
him  to  answer  the  questions  he  now  com- 
plains of  being  denied.  He  therefore  suf- 
fered no  prejudice. 
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[6]  Upon  tbe  trfal,  the  district  attorney 
requested  that  the  Jury  be  permitted  to  view 
the  animal  in  question  and  throw  it  so  as 
to  make  an  examination  of  it.  Counsel  tor 
tbe  defense  objected  to  tbe  Jury  throwing 
the  animal  or  maldng  any  physical  examina- 
tion of  it.  Defendant  complains  that  the 
Jury  was  not  properly  admonished  nor  In- 
structed before  retiring.  The  only  objec- 
tion made  by  counsel  in  tills  regard  was 
that  the  Jury  should  not  throw  the  animal 
nor  be  permitted  to  malce  a  physical  exam- 
ination. After  the  jury  had  retired  counsel 
renewed  Ilia  objection  in  the  following  man- 
ner: 

"Counsel:  We  object  to  any  examination  on 
the  part  of  the  jury  of  the  steer  in  question, 
other  than  viewing  it,  and  we  except  to  the 
court's  statement  or  instruction  to  the  jury  to 
tbe  effect  that  they  could  make  any  examina- 
tion of  the  steer  in  question  that  the;  might 
see  fit  or  desire  to  make. 

"Court:  Let  the  record  show  the  objection. 
After  consideration  tbe  court  will  instruct  the 
sheriff  to  allow  the  jury  to  view  the  animal, 
but  to  make  no  physical  examination.  I  be- 
lieve the  objection  is  well  taken.  Will  you  go 
down,  Mr.  Fife,  to  them  and  tell  them.  Will 
that  be  satisfactory  to  you,  Mr.  Ryan,  if  I 
send  word  by  tbe  sheriff? 

"Counsel:   Oh,  yes. 

"Court:  Very  well.  Go  down  and  just  tell 
them  not  to  throw  the  animal,  but  to  just  view 
it  without  handling  it." 

Tbe  contention  of  counsel  at  this  time 
that  the  Jury  was  not  properly  admonished 
by  tbe  court  comes  too  late.  The  only  ob- 
jection made  by  counsel  at  the  trial  was  ac- 
quiesced in  by  tbe  court.  Moreover,  we 
think  the  record  shows  that  tbe  Jury  was 
admonished  by  the  court  and  duly  caution- 
ed not  to  receive  any  extraneous  testimony 
while  viewing  the  animal,  substantially  as 
required  by  the  statute. 

[7]  Defendant  next  assails  the  instruc- 
tions given  by  the  court  to  tbe  Jury.  The 
court,  in  charging  the  Jury,  quoted  the  lan- 
guage of  the  statute  (Comp.  Laws  1917,  i 
8285)  as  follows: 

"Larceny  is  the  felonious  stealing,  taking, 
carrying,  leading,  or  driving  away  the  per- 
sonal property  of  another.  Possession  of  prop- 
erty recently  stolen,  when  the  party  in  posses- 
sion fails  to  make  a  satisfactory  explanation, 
shall  t)e  deemed  prima  fade  evidence  of  guilt." 

Counsel  for  defense  excepted  to  the  giv- 
ing of  the  instruction,  especially  tbe  last 
paragraph  with  reference  to  unexplained  pos- 
session of  stolen  property,  stating  ills  rea- 
sons to  be  that  the  last  paragraph  is  not  the 
law  of  tbe  state  of  Dtah,  and  further  that 
this  paragraph  is  not  intended  to  define  the 
crime  of  grand  larceny,  and  Is  not  within 
the  meaning  of  the  term  "grand  larceny." 

The  paragraph  complained  of  certainly 
is  tbe  law  of  this  state,  and  so  declared  to 


be  by  this  court  in  the  very  able  and  ex- 
haustive opinion  written  by  Mr.  Justice 
Straup  in  State  v.  PoteUo,  40  Dtah,  56,  119 
Pac.  1023.  The  language  of  the  statute  as 
there  construed  was  held  to  mean  that  mere 
proof  of  larceny  and  recent  possession  will 
not  make  out  a  prima  fade  case  of  guilt 
We  quote  from  the  opinion: 

"We  think  a  fair  meaning  of  the  statute  is 
that,  to  make  a  prima  fade  case  of  guilt,  the 
state,  in  the  absence  of  otlier  evidence,  must 
show  the  larceny,  recent  possession  in  the  ac- 
cused, and  that  Ae  failed  to  make  a  tatitfac- 
tory  emplanation."    (Italics  ours.) 

The  eifect  and  meaning  of  the  statute  was 
again  before  this  court  in  a  more  recent  case 
(SUte  V.  Barretta  et  al.,  47  Utah,  470,  155 
I  Pac.  343),  and  again  discussed  by  Mr.  Ju»- 
I  lice  Straup,  the  writer  of  the  court's  opih- 
{  ion.  It  was  there  held,  as  in  the  PoteUo 
Case,  that  the  provision  of  the  statute  com- 
plained of  was  meant  for  the  guidance  of 
the  trial  court  only,  in  determining  when 
a  given  case  should  go  to  the  Jury,  and  that 
the  giving  of  the  statute  as  a  charge  was 
an  Improper  one.  It  was  also  there  held 
that  while  possession  of  recently  stolen 
property  not  accompanied  by  satisfactory 
explanation  warrants  a  submission  of  tbe 
case  to  the  Jury,  the  burden,  nevertheless, 
remains  with  tbe  state  to  prove  tbe  accused 
guilty  beyond  a  reasonable  doubt  To  the 
same  effect  were  tbe  opinions  written  by 
the  same  Justice  in  State  v.  Converse,  40 
Utah,  72,  119  Pac  1030,  and  State  v.  Bow- 
en,  45  Utah,  130,  143  Pac.  134.  In  all  the 
cases  before  this  court  it  has  been  held  that 
IKissession  of  recently  stolen  property  with- 
out satisfactory  explanation  la  an  Inference 
of  guilt,  and  constitutes  a  circumstance  to 
t>e  taken  Into  consideration  by  the  Jury  in 
arriving  at  a  verdict 

The  Instruction  complained  of,  standing 
alone,  without  any  qualification  or  warning 
being  given  to  the  Jury,  that  mere  unsatis- 
factory, unexplained  possession  alone  Is  in- 
sufficient evidence  upon  which  to  find  a  ver- 
dict of  conviction,  would  be,  in  our  opinion, 
most  harmful,  and  warrant  us  in  reversing 
the  Judgment  as  was  done  in  the  case  of 
State  V.  Barretta,  supra;  but  in  tbe  case  at 
bar,  as  in  the  Bowen  Case,  supra,  which 
was  affirmed,  the  trial  court,  in  effect  warn- 
ed the  Jury  that  mere  possession  and  unsat- 
isfactory explanation  alone  are  insufficient 
to  warrant  a  conviction. 

After  defining  larceny,  and  giving  the  pro- 
vision of  the  statute  complained  of,  the  trial 
court  proceeded  to  further  charge: 

"The  court  instructs  you  that  in  this  case 
the  burden  of  proof  rests  upon  the  prosecution 
to  make  out  and  prove  to  the  satisfaction  of 
tbe  jury  beyond  every  reasonable  doubt  every 
material  allegation  in  the  information,  and. 
unless  that  has  been  done,  the  jury  should  find 
the  defendant  not  guilty. 
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"In  evei7  crime  or  puUie  offense  there  must 
•xist  a  union  or  joint  operation  of  act  and 
intent,  or  criminal  negligence,  and  that  the 
burden  is  always  upon  the  prosecution  to  es- 
tablish each  of  such  elements  beyond  a  rea- 
sonable doubt  before  a  conviction  can  be  had. 

"You  are  instructed  that  should  yon  believe 
from  the  evidence  that  the  defendant  did  have 
the  steer  in  question  in  his  possession  at  the 
time  and  place  set  out  in  the  information,  but 
that  the  defendant  so  had  the  said  steer  in  his 
possession  openly  and  avowedly  and  under  a 
claim  of  title  or  ownership,  in  good  faith,  your 
verdict  should  be  in  favor  of  the  defendant,  not 
guilty.  I 

**If  you  find  the  defendant  took  possession  of 
The  animal  in  question,  it  will  be  your  duty, 
from  tlie  evidence,  to  determine  his  intent  in 
so  doing  by  the  surrounding  circumstances  and 
all  the  evidence  in  the  case  before  you  which 
tends  to  show  the  intent. 

"Tou  are  instructed  that  where  one  in  good 
faith  takes  the  property  of  another,  honestly 
believing  it  to  be  his  own,  or  that  he  has  a 
right  io  its  possession,  he  is  exempt  from  the 
charge  of  larceny,  there  being  no  criminal  in- 
tent, and  therefore,  if  the  jury  believe  from  the 
evidence  that  the  defendant  William  F.  Saw- 
yer, or  in  connection  with  William  H.  Saw- 
yer, took  the  steer  of  Hugh  L.  Adams,  as  al- 
leged in  the  information,  honestly  believing  it 
to  be  his  own,  or  that  he  had  a  right  to  its 
possession,  the  jury  should  find  him  not  guilty; 
but  the  belief  should  be  an  honest  one  and  not 
a  mere  pretense  to  shield  himself  from  convic- 
tion. Furthermore,  if  the  jury  have  a  reasona- 
ble doubt  arising  from  the  evidence,  aa  to 
whether  the  defendant  took  the  said  steer,  as 
aforesaid,  having  an  honest  belief  as  to  his 
right  to  take  it,  the  jury  should  give  him  the 
benefit  of  such  reasonable  doubt  and  acquit 
him :  In  other  words,  if  you  have  a  reasonable 
doubt  of  the  fehmions  intent  of  the  defendant 
in  taking  the  steer,  you  should  acquit  the  de- 
fendant" 

In  this  case  there  was  absolutely  no  dis- 
pute as  to  the  defendant's  possession  of  the 
animal.  The  defendant  claimed  ownership, 
that  be  had  raised  the  animal  from  a  calf. 
That  was  his  main  defense.  Directly  in  con- 
tlict  wttli  the  defendant's  testimony,  the 
state  produced  testimony  to  show  ownership 
in  Adnnis,  and  that  Adams  had  raised  the 
animal  from  a  caU.  Both  the  defendant  and 
Adauis  claim  to  have  castrated  the  animal; 
the  defendant  in  the  usual  manner,  Adams 
by  having  to  cut  a  hole  in  the  belly,  leav- 
ing an  unusual  scar.  There  was  testimony 
tending  to  show  that  the  animal  bore  the 
earmarks  used  by  Adams  to  identify  his 
animals,  and  that  an  attempt  had  been  made 
to  obliterate  these  marlcs.  According  to  the 
testimony,  contradictory  statements  were 
made  by  defendant  as  to  the  condition  of 
the  animal's  ears  when  found  in  and  taken 
from  the  possession  of  the  defendant  by  the 
sneriff.  The  jury  viewed  the  animal,  and 
it  was  within  their  province  alone,  not  ours, 
to  determine  the  guilt  or  Innocence  of  the 
accused.    The  instmctions  as  a  whole  were. 
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in  onr  opinion,  tso  dear  and  explicit  that  by 
no  possibility  could  the  jnry  be  led  astray 
by  the  giving  of  the  particular  instruction 
complained  of  in  the  language  of  the  stat- 
ute. 

What  has  been  said  as  to  the  particular 
statute  and  Instruction  under  consideration 
applies  to  the  other  objections  made  to  the 
instructions  of  the  court.  We  find  no  preju- 
dicial errors  assigned. 

As  to  the  contention  that  the  district  at- 
torney made  unwarranted  statements  con- 
cerning the  testimony  and  in  presenting  the 
case  to  the  jury,  we  And  nothing  in  the  rec- 
ord that  warrants  the  slightest  criticism. 

The  complaint  made  that  the  Judge  of  the 
court  indicated  his  views  and  conclusions 
bearing  upon  the  testimony  adduced  at  the 
trial  is  equally  untenable.  The  trial  of  the 
defendant.  In  Its  entirety,  was  conducted 
fairly  and  impartially  by  the  court. 

Finding  no  reversible  error  in  the  record, 
the  judgment  must  be  and  accordingly  la 
affirmed. 

FRICK,  WEBER,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 

On  Application  for  Rehearing. 

CORFMAN,  a  J.  An  application  for  re- 
hearing has  been  filed  by  defendant  We 
think  we  gave  due  consideration  to  the  mat- 
ters complained  of  in  the  petition,  and  ar- 
rived at  the  right  conclusions  before.  Some 
of  the  rulings  of  the  trial  court  complained 
of  by  the  defendant  were  not  properly  ob- 
jected to,  and  exceptions  were  not  properly 
taken  by  the  defense  in  the  course  of  the 
trial.  We  might  have  been  more  explicit  in 
our  opinion  in  pointing  out  the  particulars 
in  which  the  defendant  failed  to  seasonably 
and  In  a  proper  manner  raise  his  objections. 
However,  it  would  subserve  no  good  pur- 
pose to  more  extensively  review  them  now, 
when  we  are  convinced  the  result  must  be 
the  same  and  the  judgment  of  conviction 
by  the  district  court  was  right  and  should 
be  sustained  on  the  record  before  us.  Again, 
complaint  is  made  of  certain  Instructions 
given  by  the  court  to  the  jury.  More  par- 
ticularly counsel  for  the  defendant  discuss 
and  complain  that  the  court  committed  er- 
ror in  giving  this: 

"You  are  instructed  that  possession  of  prop- 
erty alleged  to  have  been  stolen  is  not  alone 
sufficient  evidence  to  warrant  a  conviction,  and 
if  a  reasonable  explanation  of  the  possession 
of  such  property  is  given  by  the  defendant,  and 
such  explanation  is  not  challenged,  the  defend- 
ant is  entitled  to  an  acquittal" 

The  defendant  is  not  in  a  position  to  com- 
plain. The  instruction  as  given  was  at  the 
special  request  of  the  defendant,  and  his 
own  language  was  employed  by  the  court  in 
giving   it     Litigants   before   the  appellate 
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cooiti,  In  any  erent,  nnut  not  be  permitted 
to  complain  of  errors  committed  by  the 
trial  court  upon  their  own  Invitation. 

It  is  therefore  ordered  that  the  opinion 
of  this  court  heretofore  rendered,  affirming 
the  Judgment  of  conviction,  stand,  and  tliat 
defendant's  petition  for  a  rehearing  be  de- 
nied. 

FRICK,  WEBER,  GIDEON,  and  THDB- 
MAN,  JJ.,  concur. 


(54  Utah.  525) 

ROBERSON  et  aL  T.  DRANET  et  aL 
(No.  8343.) 

(Supreme  Court  of  Utah.    June  17,  1919.) 

1.  Appiai.  Airn  Ebbob  ®=>66  —  Decisioks 
.Reviewable— FiMAi.  JaDoiiENTB. 

Appeab  may  be  taken  only  from  final  Judg- 
ments. 

2.  Appeal  ano  Ebbob  $=3870(1)— Appbai. 
FBOU  Final  Juookent— Assiorable  Eb- 
bobs. 

On  appeal  from  final  Judgment,  appellant 
may  assign  any  error  respecting  any  order  and 
ruling  of  the  court  during  the  proceedings 
which  may  materially  affect  the  judgment. 

3.  Appeal  and   Ebbob    «=9747(1)  —  Cboss- 

ASSIONmNT  OF  Ebrob. 
District  court's  order  on  motion  to  retaz 
and  disallow  certain  costs  awarded  in  Supreme 
Court  held  merely  introductory  recital  to  the 
judgment  taxing  the  costs,  and  not  a  part  of 
the  judgment  proper,  so  that  contention  that 
cross-assignments  of  error  must  be  limited  to 
matters  In  order  was  untenable. 

4.  Appeal    and    Ebbob   4=»1— Pbockedinob 

— CoNBTBUCnONS. 

Appeals  to  Supreme  Court  being  guaran- 
teed by  the  Constitution,  the  proceedings  re- 
lating tjbereto.  In  case  the  Jurisdictional  steps 
have  been  taken,  must  be  liberally  construed 
so  as  to  effectuate  the  exercise  of  the  right, 
rather  than  fritter  it  away  by  a  strict  con- 
struction. 

6.  Costs      ^=>146  —  Auouht  —  Disibict 

COUBT. 
District  court  in  taxing  costs  may  not  al- 
low cither  more  or  less  than  amount  fixed  by 
statute,  nor  Interfere  with  amount  when  fixed 
by  another  court,  except  on  proper  proceedings. 

6.  Coots   $=>204— Appeal— Poweb   ov   Dra- 

TBICT  COUBT. 

.  Comp.  Laws  1017,  |  7048,  providing  that, 
upon  filing  in  district  court  of  costs  awarded 
by  Supreme  Court,  adverse  party  may  move 
the  court  "to  correct  the  blU  of  costs  as  in 
other  cases,"  though  authorizing  district  court 
to  decide  question  fact,  such  as  number  of 
pages  of  abstract  or  brief,  or  computation  of 
amount,  does  not  empower  it  to  review  Judg- 
ment of  Supreme  Court  awarding  costs,  since 
application  may  be  made  to  Supreme  Court  it- 
self for  correction  of  award  if  there  is  unnecea- 


sary  or  improper  matter  fn  printed  elMtract  of 
record  or  briefs. 

7.  Appeal  and  Ebbob   ®s»747(1)  —  Cboss- 
Ebbobs. 

Cross-errors  msy  be  assigned  to  correct  M> 
rors  which  directly  inhere  in  the  Judgment  ap- 
pealed from,  but  not  otherwise. 

8.  Appeal  and  Ebbob   4=»747(1)  —  Csosa- 

ASSIONMENTS   OF  EBBOB. 

Cross-assignments  of  error  which  directly 
go  to  the  things  which  are  necessarily  involv- 
ed on  the  appeal  will  be  considered.^ 

9.  Appeal  and  Ebbob   «s»747(1)  —  C!bos8- 

EbBOBS— JUDOMENT  RETAXINO  CoSTB. 
On  plaintiff's  appeal  from  district  court's 
Judgment  taxing  costs  awarded  defendant  by 
Supreme  Court,  on  ground  that  district  court's 
award  was  exccsave,  defendant  may  assign 
inadequacy  of  award   as   cross-error. 

Appeal  from  District  Court,  Weber  Coun- 
ty;  A.  E.  Pratt,  Judge. 

Action  by  O.  F.  Roberson  and  others 
against  William  R.  Draney  and  others. 
Judgment  for  plaintiCFs  reversed  by  Supreme 
Court,  and  action  dismissed,  with  costs  to 
defendants ;  and,  from  Judgment  taxing  costs, 
plaintiffs  appeal.  Reversed  and  remanded, 
with  directions. 

John  G.  Willis,  of  Ogden,  for  appellants. 
C  R.  Holllngsworth  and  H.  H.  Henderson, 
both  of  Ogden,  for  respondents. 

FRICK,  3.  This  Is  an  appeal  from  »  judg- 
ment of  the  district  court  of  Weber  county 
entered  February  11,  1919.  The  Judgment 
appealed  from  is  based  on  a-  motion  of  the 
plaintifls  in  which  tb^  moved  the  district 
court  to  retax  and  to  disallow  certain  costs 
which  were  allowed  in  this  court  on  a  for- 
mer appeal  of  tltis  case,  on  which  appeal 
(178  Pac.  85)  this  court,  on  the  18th  day  of 
December,  1918,  entered  Judgment  reversing 
the  Judgment  of  said  court  and  directed  it 
to  dismiss  the  action  and  awarded  costs 
taxed  in  this  court  to  the  defendants.  The 
costs  involved  here  are  a  part  of  the  ex- 
pense of  printing  the  abstract  of  the  record 
on  the  former  appeal  by  the  defendants,  who 
were  appellants  on  the  former  appeal. 

Rule  11  (175  Pac.  vli)  of  this  court,  among 
other  things,  provides  that  the  "expense  of 
printing  abstracts  and  brlefls,  not  to  exceed 
ninety  cents  for  each  page  of  actual  printed 
matter,  may  be  taxed  as  other  costs."  In 
accordance  with  that  rule,  the  cost  of  print- 
ing appellants'  abstract  was  awarded  to  them 
by  the  JXidgment  of  this  court.  The  appel- 
lants on  the  first  appeal  obtained  a  remittitur 
from  this  court  in  due  time,  and,  pursuant  to 
Comp.  Laws  Utah  1917,  i  7018,  filed  a  mem- 
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counsel  for  defendants  bave  tundgned  cross- 
errors.  Insisting  that  the  district  court  erred 
In  disallowing  them  the  costs  of  printing  the 
abstract  as  allowed  by  this  court  on  the  for- 
mer appeal.  Plaintiffs  now  contend,  how- 
ever, that,  in  view  that  the  appeal  is  not 
from  the  whole  Judgment,,  therefore  defend- 
ants may  not  assign  cross-errors. 

[1-4]  In  Tlew  of  the  record,  It  is  dUDcnlt 
to  understand  Just  what  plaintiffs  Intend  by 
the  contention  Just  stated.  We  have  set  forth 
the  court's  order  and  Judgment  In  full.  Bow 
It  Is  possible  to  appeal  from  only  a  part  of 
the  Judgment  entered  by  the  district  court 
Is  quite  beyond  comprehension.  If  In  ttaia 
Jurisdiction  an  appeal  could  be  taken  from 
an  order  as  well  as  from  the  final  Judgment, 
there  might  be  some  merit  to  plaintiffs'  con- 
tention. In  this  Jurisdiction,  however,  ap- 
peals may  be  taken  only  from  final  Judgments 
and  from  nothing  else.  That  has  so  often 
been  declared  by  this  court  that  It  would  be 
merely  a  work  of  supererogation  to  refer  to 
the  numerous  decisions.  When  an  appeal  is 
taken  from  a  final  Judgment,  however,  the 


orandnm  of  their  costs  In  the  district  court 
from  which  the  former  appeal  was  taken. 
That  section  reads  as  follows: 

"Whenever  coats  are  awarded  to  a  party  by 
IB  appellate  court,  if  such  party  daims  coats, 
be  shall,  within  thirty  days  after  the  remit- 
titur la  filed  with  the  clerk  below,  serve  upon 
the  opposite  party  a  memorandum  of  his  costs, 
verified  as  prescribed  by  law,  and  deliver  the 
same  to  the  clerk  of  the  court  below;  provid- 
ed, that  if  a  remittitur  be  filed  by  the  party 
against  whom  the  costs  are  awarded,  that  party 
■hall  serve  written  notice  of  the  filing  thereof 
on  the  party  to  whom  the  costs  are  awarded, 
and  the  period  for  filing  the  cost  bill  shall  be- 
(jn  to  run  with  the  service  of  such  notice. 
The  cost  to  be  awarded  to  a  party  as  provided 
hi  this  and  the  preceding  sections  riiall  in- 
dade  the  reasonable  cost  of  printing  tran- 
scripts and  briefs,  and  of  transcribing  the  ste- 
nographer's notes  or  minutes  of  the  trial  or 
hearing.  The  opposite  party  may,  within  ten 
dajs  after  service  of  the  memorandum  of 
costs,  upon  notice  given,  move  the  court  below 
to  correct  the  bill  of  costs  as  in  other  cases. 
Cpon  the  decision  of  the  motion,  the  clerk  shall 
forthwith  attach  the  memorandum  of  costs  to 

the  remittitur,  and  annex  both  to  the  judgment  I  appellant  may  assign  any  error  respecting 
roll,  and  enter  minutes  of  his  doings  in  the '  any  order  or  mllng  of  the  court  during  the 
judgment  docket  ^Thereafter  the  judgment  of  |  pro^je^^ungs  which  may  materlaUy  affect  the 
the  appellate  court  shall  tsonstitute  and  «tand  |  ^^       ^    j      j^j  therefore.  If  plaln- 

as  the  judgment  of  the  court  below,  and  be-  :.  "*"  ,  °  \    „    ^Z     X.     «  _„. . 

eome  a  lien  uOon  the  real  property  of  the  par- i  "Is  have  appealed  at  all.  they  have  appeal- 
ty  «fr«.>8t  whom  the  costs  are  awarded,  with  i  ^  '«>n>  ^^  Judgment  entered  by  the  district 
tte  right   of   execution   therefor   as   in  other  court   by   which   defendants   were   awarded 

costs  In  the  sum  of  $666.17.  Plaintiffs  con- 
tend that  that  sum  is  excessive,  and  that  It 
should  have  been  further  reduced.  The  Judg- 
ment is  therefore  erroneous.  If  erroneous  at 
ail,  because  it  is  excessive.  Mo  other  conclu- 
sion is  permissibla  The  court's  order  which 
we  have  copied  Is  no  part  of  the  Judgment 
proper,  and,  standing  alone,  would  perform 
no  function  whatever.  It  Is  merely  an  Intro- 
ductory redtal  which  could  have  been  omit- 
ted without  affecting  the  Judgment.  If  there 
Is  any  appeal,  therefore,  it  Is  from  the  Judg- 
ment and  from  nothing  else.  Appeals  to  this 
court  being  guaranteed  by  the  Constitution, 
the  proceedings  relating  thereto.  In  case  the 
Jurisdictional  steps  have  been  taken,  must  be 
liberally  construed  so  as  to  effectuate  the 
exercise  of  the  right  rather  than  to  fritter  It 
away  by  a  strict  construction.  In  referring 
to  this  matter,  the  Supreme  Court  of  Nevada, 
In  Bliss  T.  Grayson,  24  Mer.  422.  50  Paa  231, 
held: 


After  the  remittitur  was  filed,  the  plain- 
tiffs filed  their  motion  In  said  court  to  re- 
tax  and  to  disallow  the  costs  for  printing 
certain  pages  of  the  printed  abstract  used  on 
the  former  appeal,  upon  the  alleged  ground 
that  the  printed  abstract  contained  "matter 
not  properly  or  necessarily  a  part  of  the  ab- 
stract," and  the  district  court  made  an  order 
allowing  plaintiffs'  claim  In  part  and  entered 
Judgment  accordingly.  The  order  and  Judg- 
ment read  as  follows: 

"Plamtiffs'  objections  to  defendants'  cost 
bill  on  appeal  in  this  action  having  heretofore 
been  argued  and  submitted  to  the  court  and  by 
the  court  taken  under  advisement,  cornea  now 
the  court  and,  being  sufficiently  advised  in  the 
premises,  sustains  said  objectiona  as  to  the 
following  pages  of  the  abstract  on  appeal,  259 
to  308.  both  inclusive,  and  330  to  346,  both 
inclusive,  making  67  pagea  in  all;  for  the  rea- 
son that  the  matters  and  proceedings  set  forth 
thereon  are  not  properly  a  part  of  the  record 
on  said  appeal: 

"It  is,  therefore,  hereby  ordered  that  defend- 
ants* cost  bill  be  reduced  in  the  sum  of  $50.25, 
to  the  sum  of  $656.17,  which  sum  is  hereby 
taxed  as  defendants'  reasonable  costs  and  dis- 
bursements on  appeal" 

The  plaintiffs  appeal  from  the  Judgment, 
and  the  only  error  assigned  is  that  the  "court 
erred  In  allowing  defendants'  costs  for  print- 
ing certain  pages  of  the  abstract"  for  the 
Rasons  before  stated.    Upon  the  other  hand. 


"Notices  of  appeal  are  to  be  liberally  con- 
strued, and  they  will  be  held  sufficient  if,  by  a 
fair  construction  or  reasonable  intendment, 
the  court  can  say  that  the  appeal  is  taken  from 
a  judgment    *    *    *    in  a  particular  case." 

If  that  rule  be  applied  here,  plaintiffs'  ap- 
peal must  be  held  to  be  from  the  Judgment 
which  we  have  set  forth. 

[5,  6]  In  view  that  such  Is  the  case,  the 
question  arises:  What  Is  Involved  on  this 
appeal?    If  the  district  court  had  the  pow- 
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er  to  determine  the  question  of  whether  the 
printed  abstract  of  the  record  on  the  former 
appeal  to  this  court  contained  improper  or 
unnecessary  matter,  and  that  court  found 
that  such  was  the  fact,  then  the  costs  claim- 
ed by  the  defendants  may  bare  been  exces- 
sive to  the  extent  that  Improper  or  unnec- 
essary matter  was  contained  In  the  printed 
abstract.  Did  the  district  court  have  the 
power  to  determine  the  question  what  mat- 
ters are  or  are  not  proper  to  be  printed  in 
the  abstract  of  the  record  in  this  court,  or 
what  matters  are  or  are  not  necessary  to  be 
80  printed?  Plaintiffs  contend  that  the  dis- 
trict court  is  clothed  with  such  power  by 
reason  of  the  statement  contained  in  section 
7048,  supra,  that  it  may  "correct  the  bill  of 
costs  as  in  other  cases."  But  what  may  that 
court  do  in  other  cases?  No  doubt,  in  case 
there  is  a  dispute  respecting  any  question  of 
fact,  or  in  case  there  is  a  difference  of  opin- 
ion respecting  tlie  law,  it  may  determine  that 
question.  The  district  court,  however,  may 
not  allow  either  more  or  less  than  the  amount 
fixed  by  statute;  >nor  can  it,  in  case  the 
amount  has  been  fixed  by  another  court,  in- 
terfere with  the  amount  so  fixed,  except  upon 
proper  proceedings  familiar  to  all  lawyers. 
The  language  of  the  statute,  therefore,  must 
be  given  a  reasonable  construction  and  effect' 
Manifestly,  that  section  may  not  t>e  so  con- 
strued as  to  give  the  district  courts  power 
to  review  the  Judgments  of  this  court  In 
awarding  costs  pursuant  to  the  rules  of  this 
court.  Whether  certain  matter"  contained  In 
the  printed  abstract  of  the  record  filed  In 
this  court  are  proper  or  Improper,  or  are 
necessary  or  unnecessary,  can  only  be  deter- 
mined by  this  coiu-t  If  the  losing  party 
claims  that  the  costs  taxed  against  him  are 
excessive  for  the  reason  that  either  the  print- 
ed abstract  or  the  printed  brief,  or  both, 
contains  Improper  or  unnecessary  matter,  he 
may  apply  to  this  court  to  have  the  matter 
corrected.  If,  however,  no  such  application 
is  made,  or  if  one  be  made  and  the  same  is 
denied,  the  costs  allowed  in-  this  court  for 
printed  abstracts  and  briefs  are  manifestly 
binding  upon  the  district  court.  True  It  Is 
thiit  the  successful  party  may  file  a  mem- 
ornuUum  of  costs  in  the  district  court  In 
which  he  may  claim  a  number  of  pages  in  ex- 
cess of  what  are  printed  in  the  abstract ;  and 
tliut  is  also  true  with  respect  to  the  briet 
Or  be  may  have  made  a  mistake  in  counting 
the  pages  or  in  computing  the  amount  that 
is  due  him  for  printed  abstracts  and  briefs, 
and  in  such  event  undoubtedly  the  district 
court  may  determine  the  matter  according  to 
the  fact,  and  it  may  reduce  the  claim  to 
the  amount  allowed  by  the  rules  of  this  court 
or  the  law  of  this  state.  That  court,  how- 
ever, may  not  prescribe  to  this  court  what 
matters  are  proper  or  not,  or  what  matters 
are  necessary  or  not,  to  be  printed  in  the 
ptinted  abstracts  and  briefs.    To  do  that  is 


to  exercise  the  rlg^t  of  reviewing  the  Judg> 
ments  of  this  court,  which  power  the  dls< 
trlct  court  does  not  possess.  In. this  case  it 
would  not  only  amount  to  that,  but  it  would 
amount  to  a  review  of  the  Judgment  of  this 
court  without  giving  us  the  right  to  pass 
on  and  correct  the  alleged  wrong,  if  any. 

In  Lowry  v.  Territory,  19  Haw.  179,  It  is 
held  that  the  inferior  courts  may  not  re- 
vise the  costs  allowed  by  the  appellate  courts. 
To  the  same  effect  Is  HaU  v.  Hall,  45  S.  C. 
4,  22  S.  E.  881.  Moreover,  it  would  result 
in  compelling  each  case  in  which  the  district 
court  interfered  with  the  costs  allowed  In 
this  court  to  t>e  brought  to  this  court  again 
after  it  bad  been  determined.  Why  compel 
a  second  api>eal  when  the  matters  can  be 
adjusted  on  the  first  one  and  by  the  only 
court  in  which  is  vested  the  final  authority 
to  review? 

[7-9]  Tills  brings  us  to  the  question  of 
whether  the  defendants  may  assign  cross-er- 
rors respecting  tbe  district  court's  interfer- 
ence as  hereinbefore  stated.  Cross-errors 
may  be  assigned  to  correct  errors  which  di- 
rectly inhere  In  the  Judgment  appealed  from, 
but  not  otherwise.  This  court  has  repeated- 
ly held  that,  if  only^  certain  part  of  a  Judg- 
ment is  appealed  firom,  as  in  the  case  of 
Rosenthyne  v.  Matthews-McCulIoch  Co.,  168 
Pac.  957,  or  where  an  Independent  i)ortlon 
of  a  Judgment  or  decree  which  Is  not  in- 
volved in  the  appeal  is  sought  to  be  cor- 
rected on  cross-errors,  as  in  the  case  of  Big 
Cottonwood  Tanner  Ditch  Co.  v.  ShurtiUT,  49 
Dtah,  569,  164  Pac.  856,  and  in  the  case  of 
McCornlck  &  Co.,  Bankers,  v.  National  Cop- 
per Bank,  49  Utah,  296,  163  Pac.  1097,  cross- 
assignments  of  error  cannot  reach  such  parts 
of  the  Judgment  but  cross-appeals  are  nec- 
essary If  it  is  intended  to  review  tbe  Judg- 
ments referred  to.  Where,  however,  as  in 
the  case  of  Railroad  v.  Board  of  Bducatlon, 
35  L'tab,  13,  99  Pac.  263,  cross-assignments 
of  error  directly  go  to  the  things  which  are 
necessarily  Involved  on  the  appeal,  this  court 
may  consider  the  cross-assignments  of  er- 
ror. Now,  in  tills  case,  plaintiffs  appeal  from 
a  Jiidgincut  in  which  they  contend  tbe  court 
erred  in  awarding  defendants  costs  In  ex- 
cess of  what  they  are  entitled  to,  and,  upon 
the  other  hand,  defendants  assert  that  the 
court  awarded  tlicm  an  inadequate  amount  of 
costs,  and  hence  the  Judgment  Is  erroneous 
for  that  reason.  Plaintiffs'  assignment  of 
errors  and  defendants'  cross-assignment  of 
errors  therefore  manifestly  relate  to  the 
.same  Judgment  and  to  the  same  act  of  the 
court  The  defendants  are  therefore  clearly 
within  their  rights  in  availing  themselves  of 
the  cross-assignment  of  errors.  If  therefore 
we  are  right  In  our  conclusion  that  the  dis- 
trict court  was  powerless  to  determine  the 
matters  to  which  we  have  referred,  it  com- 
mitted manifest  error  in  striking  certain  pages 
from  the  printed  abstract  and  in  denying  the 
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defendants  the  costs  taxed  In  this  court  for 
those  pages,  and  in  entering  tlie  Judgment 
before  stated.  It  may  well  be  that  tbe  pages 
complained  of,  or  some  of  them,  contained 
improper  or  nnnecessary  matter;  but  that 
qnestion  should  have  been  presented  to  this 
court,  and  not  to  the  district  court 

For  tlie  reasons  stated,  the  Judgment  is 
rerersed,  and  the  case  is  remanded  to  the 
district  court  of  Weber  county,  with  direc- 
tioDS  to  reinstate  the  amount  stricken  by 
that  court  and  to  enter  Judgment  for  the 
defendants  for  the  amount  of  costs  allowed 
Id  this  court  Defendants  to  recover  costs 
on  tbis  appeaU 

CORPMAN,  a  J.,  and  WEBER,  GIDEON, 
and  THURMAN,  JJ.,  concur. 


(U  Utah.  G£4) 

SALT  LAKE  ELECTRIC  SUPPLY  CO.  t. 
WEST  et  al.  (BOARD  OP  EDUCATION 
OF  SALT  LAKE  CITY,  Garnishee).  (No. 
3346.) 

(Supreme  Court  of  Utah.    June  90,  1919.) 

t  MU5ICIPAI,  COBPORATIONS  €=»327— PUBLIC 
IMPSOVKHENTS  —  CONTBACTS  —  REMEDIES  OF 
SCBCOKTRACTOBS— POWEB    OF    LEOISLATITBE. 

The  Legislature  baviog  authority  to  create, 
or  grant  remedies  against  public  corporations 
in  favor  of  subcontractors  engaged  In  public  con- 
tracts, it  likewise  bag  povrer  to  repeal  or  take 
away  such  remedies,  provided  that  in  so  doing 
it  does  not  violate  an  existing  contract  or  change 
the  substantial  rights  of  tbe  parties.^ 

2.  CoNsnruTiONAi,  Law  *=»144— Muwicipai, 

COBPOBATIONS    *=>S27   —   PUBUC    IMPBOVE- 
HERT  COWTBACTB— StTBM'irUTED  ReIOCDIES— 

Bmcr  OP  Repeai. 
Tbe  repeal  of  Comp.  Laws  1907,  i  1400x, 
aatborizing  subcontractors  to  jointly  sue  the 
extractor  and  the  public  corporation  for  labor 
and  material  used  in  construction  of  a  public 
building  and  amendments  and  additions  thereto 
made  by  Laws  1917,  c.  36,  operative  March  5, 
1917,  does  not  deprive  a  materialman  of  Us 
rights  under  his  contract  made  prior  to  the 
repeal,  the  amendments  and  substituted  reme- 
dies provided  by  chapter  36  not  diminishing  such 
rights,  but  protecting  him  therein  and  at  the 
same  time  saving  the  public  corporation  from 
loss  or  inconvenience  in  being  made  a  party 
defendant  in  actions  against  the  contractor. 

3.  Schools  and  School  Distbicts  ^=>86(2)— 
Public  Ikpbovement  Contbacts— Rights 
of  sukbties— assignuents. 

A  contractor,  reconstructing  a  public  school 
building,  who  has  given  tbe  public  corporation  a 
bond  covering  payment  of  labor  and  materials, 
may,  after  Laws  1917,  c.  36,  repealing  Comp. 
Laws  1907,  {  1400x,  l)ecame  effective,  assign 
to  tbe  surety  any  amount  due  from  tbe  public 
corporation  under  an  agreement  with  such  sure- 


Kirkman  v.  Bird.  22  UUh,  101.  Q  Pae.  33g,  R  U 
X.  A.  ees.  83  Am.  St.  Rep.  774. 


ty  providing  therefor,  and  on  a  suit  by  a  ma- 
terialman against  the  contractor  wherein  the 
public  corporation  was  garnished,  the  suret} 
had  a  right  to  intervene  under  its  claim  that  no 
liability  attached  to  the  assigned  funds,  chapter 
36  having  substituted  substantial  remedies  for 
the  enforcement  of  the  materialman's  right  un- 
der the  former  statute. 

Appeal  from  District  Court,  Salt  Lake 
County;  O.  O.  Evans,  Judge. 

Action  by  the  Salt  Lake  Electric  Supply 
Company  against  Con  West  and  the  Board  of 
Education  of  Salt  Uike  City,  wherein  the 
United  States  Fidelity  ft  Guaranty  Company 
intervened.  From  a  Judgment  sustaining  a 
demurrer  to  the  complaint  in  intervention 
and  dismissing  the  complaint  Intervener  ap- 
peals. Reversed  and  r^nanded,  with  direc- 
tions. 

Booth,  Lee,  Badger  ft  Rich,  of  Salt  Lake 
City,  for  appellant 

Ilutcbiuson  ft  Hutchinson,  of  Salt  Lake 
City,  for  respondent 


GIDEON,  J.  On  July  19,  1918,  plnlntilt 
Instituted  this  action  against  the  defendant 
West  to  recover  Judgment  for  certain  ma- 
terial and  labor  furnished  the  defendant  on 
or  about  January  1, 1917.  Tbe  material  was 
used  in  installing  an  electrical  system  In  a 
public  school  building  belonging  to  the  gar- 
nishee. Salt  Lake  City  school  board.  At  that 
time  West  had  a  contract  with  the  school 
ttoard  to  repair  or  reconstruct  the  building 
in  question. 

At  tbe  date  of  filing  the  complaint  the  nec- 
essary afBdavit  and  undertaking  were  filed  to 
entitle  plaintiff  to  a  writ  of  attachment  The 
writ  was  issued,  and  thereafter  a  writ  of 
garnishment  was  served  on  the  board  of 
education  of  Salt  Lake  City,  garnishee. 
That  t>oard  filed  an  answer.  Tbe  appellant, 
United  States  Fidelity  ft  Guaranty  Compa- 
ny, petitioned  for  and  was  granted  permis- 
sion to  Intervene  in  the  garnishment  pro- 
ceedings. To  its  complaint  in  Intervention 
tbe  plaintiff  demurred.  3%e  demurrer  was 
sustained.  The  intervener  refused  to  plead 
further,  and  Judgment  dismissing  its  com- 
plaint was  entered.  Firom  that  Judgment  the 
intervener  appeals,  and  assigns  as  error  tbe 
sustaining  of  the  demurrer. 

It  is  necessary  to  state  briefly  tbe  con- 
tents of  the  complaint  in  Intervention. 

It  is  alleged  that  on  November  28, 1916,  tbe 
garnishee  school  board  entered  in  to  a  con- 
tract with  the  defendant  West  by  which 
West  undertook  to  reconstruct  one  of  tbe 
public  school  buildings  of  Salt  Lake  City; 
that  at  tbe  same  time,  and  as  a  part  of  the 
agreement,  the  defendant  executed  a  bond  to 
the  said  board  of  education  in  the  sum  of 
$10,500,  with  tbe  appellant  as  sole  surety. 


As>For  othar  caaas  see  tame  topic  and  KET-NUMBER  In  all  Key-Numbered  Dtsaata  and  Indexes 
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with  the  oblteatlon,  among  others,  that  said 
West  would  "promptly  make  payment  to  all 
persons  supplying  labor  and  material  used 
in  the  prosecution  of  the  work  provided  for 
In  said  contract."  Copy  of  the  bond  Is  set 
out  In  the  complaint  It  la  further  alleged 
that  as  a  part  of  the  agreement  for  the  ex- 
ecution of  the  bond  West  made  a  written 
agreement  of  indemnity  by  which  he  as- 
signed and  transferred  to  the  guaranty 
company  all  his  right,  interest,  etc.,  in  the 
tools,  plant,  and  equipment  used  in  the  re- 
construction of  the  building,  and  also  trans- 
ferred and  conveyed  to  the  guaranty  com- 
pany all  deferred  payments  In  the  hands  of 
the  board  of  education.  The  assignment  of 
such  deferred  payments  should  be  in  full 
force  and  effect  as  of  the  date  of  its  execu- 
tion if  West  failed  or  was  unable  to  com- 
plete the  work  in  accordance  with  the  con- 
tract, or  in  the  event  he  made  default  In 
carrying  out  the  terms  of  the  contract  It 
is  also  alleged  that  on  or  about  May  1,  1917, 
West  defaulted  in  the  completion  of  the 
contract,  abandoned  the  same,  and  failed  to 
pay  certain  materialmen  and  laborers  who 
performed  work  and  furnished  material  used 
in  the  reconstruction  of  said  building;  that 
one  of  the  materialmen  on  or  about  Decem- 
ber 1,  1917,  Instituted  an  action  in  the  dis- 
trict court  of  Salt  Lake  county  against  de- 
fendant Westr  and  against  the  appellant  as 
surety,  in  which  action  other '  materialmen 
and  laborers  intervened.  Thereafter  the  In- 
tervener, appellant  herein,  paid  claims  to 
laborers  and  materialmen  amounting  in  the 
aggregate  to  $6,943.66.  It  is  further  stated 
that  on  or  about  June  7,  1918,  as  part  con- 
Blderation  for  the  payment  of  the  (daims 
aforesaid,  the  defendant  West  executed  and 
delivered  to  the  guaranty  company  an  addi- 
tional assignment  of  all  moneys  doe  him 
from  the  garnishee,  board  of  education,  and 
authorized  and  empowered  the  appellant  to 
compromise  and  settle  all  disputes  against 
the  said  defendant  West  and  the  board  of 
education.  Copy  of  that  assignment  la  set 
out  In  the  complaint  in  Intervention.  There- 
after, it  is  alleged,  about  June  17,  1918,  the 
appellant  as  such  assignee  entered  Into  an 
agreement  with  the  garnishee  board  of  ed- 
ucation, in  which  it  was  ascertained  and 
agreed  tliat  there  was  then  due  and  owing 
from  said  board  of  education  to  the  guaranty 
company  the  sum  of  $1,433.65.  It  is  further 
claimed  by  reason  of  the  payments  made  by 
the  Intervener  and  by  reason  of  the  agree- 
ment of  Indemnity  and  the  assignments 
aforesaid  that  the  moneys  remaining  in  the 
hands  of  the  school  board  at  the  date  of  the 
institution  of  this  action  was  the  property 
of  and  belonged  to  the  interveners.  The 
additional  allegation  Is  made  upon  informa- 
tion and  belief  that  all  the  goods  furnished 
by  the  plaintlfT  to  the  defendant  West  were 
furnished    subsequent   to    the   7tli   day   of 


Mardi,  1917.  The  dates  are  material,  aa 
will  appear  further  on  In  thla  opinion. 

It  is  the  contention  of  the  appellant  that 
by  reason  of  the  assignments  made  by  West 
as  herein  set  out,  the  money  could  not  be 
reached  by  garnishment  proceedings  Institut- 
ed by- materialmen. 

By  the  provisions  of  aecti<m  140Qx,  C!omp. 
Laws  Utah  1907,  subcontractors  were  au- 
thorized to  Jointly  sue  the  contractor  and  the 
public  corporation  for  labor  and  material 
used  in  the  construction  of  a  public  building, 
and  judgment  could  be  entered  against  such 
public  corporation  for  any  amount  owing 
and  unpaid  to  the  contractor  at  the  date  of 
service  of  summons  upon  such  public  cor- 
poration. It  was  also  provided  in  that  sec- 
tion that  the  contractor  in  such  action  could 
file  a  bond  in  the  court  in  wtiich  the  action 
was  commenced,  In  such  sum  and  with  such 
sureties  as  the  Judge  of  the  court  should  ap- 
prove, conditioned  for  the  payment  of  any 
Judgment  that  might  be  recovered,  and 
thereafter  the  liability  of  the  public  corpora- 
tion should  cease  and  the  action  against  it 
be  discontinued.  By  IJaws  Utah  1909,  chap- 
ter 68,  public  corporations  were  required, 
before  entering  upon  any  contract  for  the 
construction  or  repair  of  any  building,  to 
take  from  the  principal  contractor  a  bond 
conditioned  that  the  contractor  would  pay 
all  materialmen  and  laborers,  and  provid- 
ing further  that  In  the  event  of  failure 
upon  the  part  of  such  contractor  to  make 
the  payment  an  action  might  be  brought  by 
the  public  corporation  on  the  bond,  or  it 
such  corporation  failed  to  bring  such  action 
the  action  could  be  Instituted  by  any  sub- 
contractor. It  la  also  provided  in  that  chap- 
ter that  suits  should  not  be  instituted  until 
after  the  expiration  of  six  months  from  the 
completion  of  the  building,  but  must  be 
brought  within  one  year  thereafter;  that 
where  suit  was  Instituted  by  creditors  only 
one  action  should  l>e  brought  There  was  no 
express  repeal  or  any  reference  whatever  In 
chapter  68«  Laws  1900,  to  said  section  1400x. 

It  is  the  contention  of  appellant  that  the 
giving  of  the  bond  in  this  case,  as  required 
by  said  diapter  68,  released  the  fond  In  the 
hands  of  the  board  of  education  from  any 
preferential  claim  or  lien  in  favor  of  labor- 
ers or  materialmen,  that  section  1400x  does 
not  apply,  and  that  no  suit  could  be  institut- 
ed by  virtue  of  said  section  1400x  where  a 
bond  had  been  given  and  conditioned  as  re- 
quired by  the  provisions  of  said  chapter  68. 
It  is  also  further  contended  that  section 
1400x  cannot  be  Invoked  In  this  proceeding, 
as  It  had  been  expressly  repealed  by  chapter 
36,  Laws  Utah  1917,  more  than  a  year  prior 
to  the  institution  of  this  action. 

Section  1400x  has  been  considered  by  this 
court  In  a  number  of  cases,  and  wUl  be 
found  set  out  In  Its  entirety  in  South  Hlg:h 
School  District  T.  McMlIlen  P.  &  &  S.  Co, 
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49  Utah,  477,  164  Pac.  1041,  and  parts  of 
■aid  section  are  also  found  In  the  case  of 
Baker  Lumber  Co.  ▼.  A.  A.  Clark  Co.,  178 
Pac.  764. 

Chapter  36,  Iaws  Utah  1917,  which  be- 
came operative  and  In  effect  March  S,  1917, 
by  express  provision  repeals  section  1400x, 
amends  section  1  of  chapter  68,  Laws  1909, 
re^nacts  Section  2  of  that  act,  and  adds 
three  new  sections.  Section  2  of  said  chap- 
ter 68,  which  is  retained  In  the  amendment 
of  1917,  provides  for  the  instltntlon  of  any 
action  by  the  obligee  of  the  bond,  or  upon 
bis  failnre  such  action  may  be  brought  by 
any  one  supplying  labor  or  material  as  here- 
inabove set  out  It  is  further  provided  that 
the  surety  may  pay  into  tbe  court  for  dlstri- 
bntion  among  the  several  claimants  and 
creditors  the  full  amount  of  tbe  surety's  lia- 
bility, to  wit,  the  penalty  named  in  the  bond, 
less  any  amount  which  said  surety  has  there- 
tofore paid  to  the  obligee  of  the  bond,  and 
tbereaftei;  the  surety  is  relieved  from  all  fur- 
ther liability.  By  the  third  section  of  said 
chapter  36,  Laws  1917,  it  is  provided  that, 
should  sudi  municipal  corporation  fall  to 
secure  a  pennl  bond  as  provided  by  section 
2  of  that  chapter,  said  municipal  corporation 
should  make  payments  to  all  persons  supply- 
ing labor  or  material,  and  any  creditor  has 
a  direct  right  of  action  upon  such  accounts 
against  the  municipal  corporation  In  any 
court  within  the  county  where  said  contract 
was  performed,  and  not  elsewhere,  and  that 
sodi  action  must  be  commenced  within  one 
year  after  complete  performance,  or  after 
final  settlement  of  the  contract  or  abandon- 
ment thereof. 

It  has  been  determined  by  this  court  in  at 
least  two  decisions  that  an  assignment  of 
any  amount  due  to  a  contractor  from  a  pub- 
lic corporation  for  the  construction  of  a  pub- 
lic building  would  not  defeat  the  preferen- 
tial claim  or  right  of  laborers  or  material- 
men given  them  under  section  1400x,  and 
that  if  an  action  is  instituted  by  any  laborer 
or  materialman  while  there  is  any  amount 
due  tbe  contractor  in  the  hands  of  the  mu- 
nicipal corporation,  such  materialman  or  la- 
borer will  be  protected.  South  High  School 
District  v.  McMllIen,  and  Baker  Lumber  Co. 
T.  A.  A.  Clark  Co.,  supra. 

It  Is  the  claim  of  the  respondent,  as  I  un- 
derstand its  contention,  that  the  assignment 
to  tbe  surety  company  could  not  deprive  It 
of  its  preferential  right  to  receive  payment 
out  of  any  money  due  the  contractor  so  long 
as  that  money  remained  in  the  hands  of  the 
school  board;  that  tbe  form  of  action  or 
procedure  for  the  recovery  of  such  money  is 
immaterial ;  that  it  has  the  right  to  reach 
the  fund  by  instituting  an  action  for  labor 
or  material  furnished  and  bring  the  school 
tward  into  the  proceedings  by  garnishment. 
On  the  other  hand,  as  indicated  above,  it  is 
the  contention  of  appellant  that  on  giving 
the  bond  u  required  by  chapter  68,  Laws 


Utah  1909,  the  fund  was  relieved  from  any 
lien  or  dalm;  that  while  the  remedy  provid- 
ed by  section  i400z  was  not  repealed  by  the 
act  of  1909,  still  it  was  rendered  inapplica- 
ble where  tbe  bond  was  given  as  required  by 
said  chapter  68;  that  tbe  materialmen  and 
laborers  had  a  direct  action,  not  only  against 
the  contractor,  but  against  its  surety  and  for 
that  reason  tbe  contractor,  after  having  giv- 
en such  bond,  was  free  to  make  such  assign- 
ment or  transfer  of  any  moneys  due  him 
from  the  municipal  corporation  as  he  might 
desire  or  his  necessities  might  require. 

[1]  In  my  Judgment  it  is  not  necessary  in 
this  case  to  determine  whether  tbe  giving 
of  the  bond  as  required  by  said  chapter  68, 
Laws  Utah  1909,  would  relieve  the  fund  in 
tbe  hands  of  the  public  corporation  from 
any  preferential  claim  or  lien  on  behalf  of 
subcontractors.  The  general  purpose  of  sec- 
tion 1400X  and  said  chapter  68  are  the  same, 
namely,  to  provide  a  remedy  for  subcontrac- 
tors to  collect  any  amounts  due  them  for  la- 
bor or  material  used  in  the  construction  or 
repair  of  public  buildings — no  direct  lien  for 
such  material  or  labor  existed  or  could  be 
acquired  against  tbe  building  itself.  The 
remedy  provided  by  either  or  both  of  such 
acts  depended  wholly  upon  tbe  statute. 
There  was  no  contractual  relation  between 
the  subcontractor  and  the  public  corporation, 
and  no  remedy  existed  by  general  law.  The 
remedy  and  the  rights  thereunder  against 
the  public  corporation  are  purely  creatures 
of  statute.  The  legislative  authority  creat- 
ing or  granting  such  remedies  could  likewise 
and  tmder  the  same  authority  repeal  or  take 
away  such  remedy,  provided  that  in  so  doing 
it  did  not  violate  any  existing  contract  or 
change  the  substantial  rights  of  the  parties. 

12  C.  J.  par.  727,  p.  106T,  and  cases  dted; 
Kirkman  r.  Bird,  22  Utah,  101,  61  Pac.  338, 
58  L.  R.  A.  669,  83  Am.  St.  Rep.  774;  Os- 
bom  r.  Johnson  Wall  Paper  Co.,  99  Ala.  309, 

13  South.  776;  Wilson  y.  Simon,  91  Md.  1, 
45  AtL  1022,  80  Am.  St  Rep.  427. 

[2,  3]  Chapter  36,  Laws  Utah  1917,  which 
repealed  section  1400x  and  amended  and 
added  to  said  chapter  68,  left  the  plnintitt  a 
sufficient  and  complete  remedy  to  enforce  its 
claim,  not  only  against  its  debtor,  the  con- 
tractor, but  against  the  surety  company,  by 
complying  with  the  provisions  of  that  seo 
tlon.  Said  chapter  36  reserved  for  the  bene- 
at  of  the  subcontractor  a  right  of  action 
Jointly  against  the  contractor  and  its  sure- 
ty, and  provided  for  a  personal  Judgment 
against  both  the  contractor  and  the  surety. 
Moreover,  section  3,  which  was  an  added  sec- 
tion to  that  chapter,  provided  that  in  the 
event  the  public  corporation  fiiiled  to  take 
or  require  the  bond  as  specified  in  section  2 
of  said  chapter,  the  subcontractor  had  a  di- 
rect right  of  action  against  the  public  cor- 
poration. The  repeal  of  section  1400x  and 
the  amendments  and  additions  made  in  said 
chapter  36  do  not  deprive  the  plalntlil  of  a 


Digitized  by 


Google 


218 


182  PACIFIC  KBPORTBR 


(Utah 


right  growing  ont  of  his  contract  made  prior 
to  the  enactment  of  that  chapter.  The  reme- 
dy provided  thereunder  is  as  perfect  as  It 
was  before.  It  was  not  the  object  of  that 
chapter  to  diminish  the  rights  of  a  subcon- 
tractor, but,  on  the  contrary,  to  protect  hlna 
in  that  right  and  at  the  same  time  save  the 
public  corporation  from  any  probable  loss 
or  inconvenience  by  being  made  a  party  de- 
fendant in  actions  by  sulicon tractors  against 
the  contractor  of  such  public  corporation. 
Whatever  may  have  been  the  rights  of  the 
contractor  to  assign  any  amounts  due  from 
a  public  corporation  for  work  in  building  or 
repairing  public  buildings  prior  to  the  Qfth 
day  of  March,  1917,  the  date  when  chapter 
30  became  effective  and  section  1400x  wa* 
expressly  repealed,  the  right  to  make  such 
assignment  after  that  date  cannot  be  ques- 
tioned. A  substantial  remedy  Is  provided  In 
that  chapter  for  the  enforcement  of  any 
rights  which  the  subcontractor  had  under 
the  provision  of  the  statute  repealed. 

It  follows  from  the  foregoing  that  the 
court  erred  in  sustaining  the  demurrer  to 
the  complaint  in  Intervention  and  the  case 
must  be  reversed.  The  cause  Is  therefore 
remanded  to  the  district  court,  with  direc- 
tions to  set  aside  its  order  dismissing  the 
complaint  and  proceed  to  determine  the 
case  upon  its  merits.  Appellant  to  recover 
costs. 

WEBER  and  THURMAN,  JJ.,  concur. 
CORFMAN,  C.  J.,  and  FRICK,  J.,  concur 
in  result 

(64  Utab.  533) 

STATE  V.  CHURCH.    (No.  3318.) 

(Supreme  Court  of  Utab.    June  10,  1919.) 

1.  Labce.vt   <8=»<52(1)— Sdfficiknct  of  Evi- 
dence—Felonious Taking. 

In  a  prosecution  for  larceny  of  a  steer,  ev- 
idence of  dofpndant's  attempts  to  conceal  the 
identification  marlts  and  his  declarations  held 
Kuflicicnt  to  show  a  felonious  taking  though 
lie  claimed  be  killed  the  steer  in  the  mistaken 
belief  tliat  it  belonged  to  hia  wife. 

2.  LaBCENY    ®=>5S    —    SCFTICIENCT    OF    EVI- 
DENCE—IDENTITY  OF  Pbopertt. 

In  a  prosecution  for  larceny,  evidence  held 
sufficient  to  show  the  identity  of  an  animal 
killed,  though  the  brand  and  marks  bad  been 
mutilated. 

a.  Criminal  Law  $=3404(4)  —  Evidence  — 
Fabtb  of  Stolen  Anikal. 
In  a  prusecution  for  larceny  of  a  steer,  it 
u-as  not  error  to  admit  in  evidence  pieces  of 
the  ears  arranged  according  to  the  judgment 
of  a  witness  for  the  state  to  show  the  marks 
thereon. 

4.  Ceiminal  Law  €=»40(>(3)— Evidence— Vol- 
UNTAKY  Admissions  of  Defendant. 
Admissions  of  defendant  to  the  sherifC  con- 
cerning the  offense  are  admissible  in  evidence. 


where  the  sheriff  had  made  no  promises  nor 
threats,  but  merely  called  defendant's  attention 
to  the  statute  retating  to  killing  of  live  stock 
on  the  range. 

6.  Larceny  «=s»70(3)  —  Rkquested  Instbuc- 
tions— Applicability  to  Evidence. 
Where  defendant  testified  that  he  and  his 
stepson  pnrsued  and  killed  the  animal  in  ques- 
tion, and  defendant  later  admitted '  the  killing 
to  the  sheriff,  requested  instructions,  that  the 
undisputed  evidence  showed  that  the  stepson 
killed  the  steer  when  defendant  was  absent,  and 
that  defendant  could  be  convicted  only  on  proof 
of  conspiracy,  and  that  he  must  be  acquitted  if 
be  had  nothing  to  do  with  the  killing  prior 
thereto,  was  properly  refused  as  inapplicable  t» 
evidence. 

Appeal  from  District  Court,  Garfield  Coun- 
ty; H.  N.  Hayes,  Judge. 

Ira  B.  Church  was  convicted  of  grand 
larceny,  and  he  appeals.    Affirmed. 

Bean  A  Hunt,  of  Richfield,  for  appellant. 

Dan  B.  Shields,  Atty.  Gen.,  and  0.  A.  Dal- 
by,  H.  Van  Dam,  Jr.,  and  J.  H.  Wolfe,  Asst. 
Attys.  Gen.,  for  the  State. 

CORFMAN,  C.  J.  The  defendant  was  con- 
victed of  the  crime  of  grand  larceny,  June 
15,  1918,  In  the  district  court  for  Garfield 
county,  and  sentenced  for  an  indeterminate 
term  In  the  state  prison.  He  was  charged  in 
the  information  with  the  felonious  taking  of 
a  certain  steer,  the  property  of  Mahonri  M. 
Steele  &  Sons  Company,  a  corporation.  An 
appeal  Is  taken  to  this  court  from  the  Jadg- 
ment  of  conviction. 

The  principal  errors  assigned  and  relied  up- 
on by  the  defendant  for  a  reversal  of  the 
Judgment  are:  (1)  Insufficiency  of  the  evi- 
dence to  sustain  the  verdict  of  the  Jury  In 
two  particulars:  (a)  Failure  to  show  a 
felonious  taking  of  the  steer;  (b)  failure  to 
show  that  the  steer  was  the  property  of 
Mahonri  M.  Steele  &  Sons  Company.  (2> 
The  admission  of  certain  testimony  over  de- 
fendant's objection.  (3)  The  refusal  of  the 
trial  court  to  charge  the  Jury  In  accordance 
with  certain  requests  made  by  the  defend- 
ant 

Substantially,  the  facts  are:  The  defend- 
ant and  his  stepson,  one  H.  E.  Marshall,  were 
Jointly  complained  of  In  the  Information  with 
the  crime  of  grand  larceny.  They  were  tried 
separately.  The  defendant  Church  resided  at 
Tropic,  Garfield  county,  and  owned  a  ranch 
some  14  miles  away  on  or  near  what  is 
known  as  Hunt  creek.  The  wife  of  the  de- 
fendant owned  some  cattle  ranging  at  or  near 
the  defendant's  ranch.  Among  them  was  a 
two  year  old  dark  red  heifer.  Mahonri  M. 
Steele  <&  Sons  had  a  ranch,  three  or  four 
miles  distant  from  the  defendant's  ranch, 
upon  which  they  ranged  about  ^00  head  of 
cattle.  The  Steele  cattle  were  branded  bar 
3-S  on  the  left  rib,  and  marked  with  a  crop 
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off  the  left  and  upper  bit  In  the  right  ear 
and  a  wattle  on  the  left  Jaw.  In  the  fall  of 
1917,  Steele  &  Sons  Company,  after  gathering 
tlieir  cattle  from  the  range  to  drive  them  to 
Delta,  Utah,  found  that  seven  or  eight  bead 
were  missing.  Among  the  missing  was  a 
dark  red  two  year  old  steer  branded  bar  3-S. 
Aloug  about  .November  Stb,  after  the  main 
berd  of  Steele  &  Sons  Company  had  been 
driven  from  the  range,  the  defendant  with 
E  E.  Marshall  made  a  trip  to  the  defend- 
aot's  ranch  for  hay.  The  defendant  testi- 
fied that  his  wife  authorized  him  to  kill  her 
red  heifer  upon  the  range,  as  It  was  wild 
And  the  family  needed  the  meat  for  their  use. 
Both  the  defendant  and  H.  E.  Marshall  testi- 
fied that  after  arriving  at  the  ranch  they 
vent  out  upon  the  range  to  search  for  the 
red  heifer,  and  while  doing  so,  on  the  day 
after  arriving  at  the  ranch,  came  acrosd 
seven  or  eight  bead  of  cattle  among  them  a 
red  animal  whidt  they  took  to  be  the  red 
beifer  and  which,  while  they  were  pursuing 
U  on  horseback,  Marshall  shot  and  killed. 
After  killing  the  animal,  they  discovered  for 
tbe  first  time  that  it  was  not  a  beifer  but  a 
t«d  steer,  the  animal  in  question  in  this  case. 
After  consulting  together,  they  concluded 
they  had  made  a  perilous  mistake,  but  con- 
cluded it  was  best  to  dress  the  animal,  take 
the  carcass  home,  and  ascertain,  if  they 
could,  who  was  the  owner  of  it,  and  try 
and  effect  a  settlement.  They  then  skin- 
ned the  steer,  cut  out  and  stripped  the 
brand  from  the  hide,  knocked  the.  horns 
from  and  the  teeth  out  of  the  head,  cut  the 
ears  Into  bits  and  threw  them  into  the  under- 
brush, with  the  strips  of  the  hide  containing 
the  brand,  some  distance  from  where  the 
animal  was  killed.  Tbey  then  took  the  hide 
np  a  gully  or  wash  and  buried  It  by  caving 
dirt  over  It.  They  then  returned  to  their 
homes  in  Tropic,  arriving  about  11  p.  m.  of 
the  same  day  that  the  animal  was  killed. 
The  beef  was  divided  between  them,'  each 
party  taking  a  part  to  his  home.  The  testi- 
mony is  not  quite  certain  as  to  time,  but 
about  a  day  after  the  return  of  the  defendant 
to  his  home  from  the  range  George  C.  Dodds, 
the  sheriff  of  Garfield  county,  called  at  the 
defendant's  home  where  he  was  served  with 
fresh  beef  at  dinner.  The  sheriff  testified 
that  be  then  advised  the  defendant  that  it 
was  against  the  law  to  kill  a  beef  without 
tirst  notifying  him  or  to  have  it  inspected  by 
two  landowners  In  the  county,  and  that  he 
was  guilty  of  a  crime  If  he  did  not  present 
the  hide  to  him.  The  defendant  replied:  "I 
can't  do  it  I  killed  this  animal  up  In  Can- 
nonville."  The  sheriff  then  said:  "Ton  have 
got  to  do  It  anyhow,  Ira."  The  defendant 
claimed  that  he  had  to  get  a  load  of  hay 
npon  East  Fork,  and  said:  "I  have  to  get  It 
first"  The  sheriff  then  told  the  defendant  he 
could  go  and  get  his  hay.  The  defendant 
left,  and  the  sheriff  then  procured  a  deputy 
and   followed   him.     After   following   him 


some  distance,  the  sheriff  and  the  deputy 
met  the  defendant  coming  back,  and  on 
meeting  tbem  the  defendant  said  to  the 
sheriff: 

"This  is  just  worrying  the  life  out  of  me.  I 
have  been  thinking  about  it,  and  I  had  de- 
cided to  come  back  and.  make  a  dean  breast 
of  It." 

The  defendant  then  told  the  sheriff  when 
and  where  they  bad  killed  the  steer;  that 
they  had  killed  a  dark  red  two  year  old 
steer  with  short  stubby  bom  and  a  little 
white  on  the  end  of  the  tall.  It  was  then 
arranged  for  the  defendant  to  accompany  the 
sheriff  and  his  deputy  to  the  place  of  the 
killing.  Arriving  there,  and  after  some 
search,  the  burled  hide,  parts  of  the  ears, 
and  strips  of  the  hide  that  had  ccmtained 
the  brand  were  gathered  together  and  left  In 
charge  of  the  sheriff.  The  head,  with  the 
horns  knocked  off  and  the  teeth  out,  was 
also  found.  The  sheriff  further  testified  that 
the  defendant  had  said  to  him,  in  speaking 
of  the  killing  of  the  steer: 

"I  went  up  there  to  violate  the  law.  I  went 
up  to  kill  a  deer  and  couldn't  find  any,  and  we 
saw  this  bunch  of  cattle  there,  and  I  let  temp- 
tation get  the  best  of  me." 

James  A.  Steele,  a  witness  In  behalf  of 
the  state,  testified  that  about  November  16, 
1917,  he  met  tbe  defendant  and  H.  B.  Mar- 
shall at  Panguitch,  and  tbey  advised  him 
while  In  conversation  that  tbey  had  killed  a 
steer,  and  they  presumed  It  belonged  to 
MahonrI  M.  Steele  &  Sons  Company  and  tbey 
wished  to  buy  the  steer.  Tbe  witness  In- 
formed them  that  he  had  no  authority  to  sell, 
and  that  they  had  better  write  tbe  company 
at  Delta.  The  witness  further  testified 
that  be  advised  them  that  it  would  be  useless 
for  tbem  to  write  to  tbe  Steele  Company  un- 
less they  were  sure  tbey  bad  killed  the  com- 
pany's anlmaL  They,  tbe  defendant  and 
Marshall,  then  proceeded  to  mark  out  for 
the  witness  tbe  bar  3-S  brand  and  stated 
tbe  bar  was  on  the  left  rib  of  the  animal 
they  had  killed.  The  witness  then  dictated  a 
letter,  which  was  signed  by  the  defendant 
and  Marshall,  to  M.  M.  Steele,  vice  president 
of  the  Steele  Company,  vvhich  reads: 

"Dear  Sir:  BVom  our  best  information  yon 
have  several  head  of  cattle  left  on  this  range. 
We  have  one  in  our  possession  here,  ear-marked 
as  follows:  Crop  off  right,  under  bit  and  under- 
half  crop  In  left,  branded  3^8  with  a  bar  over 
it  ou  left  ribs,  dark  red  heavy  set,  two  year 
old  steer.  If  you  would  like  to  sell  him  for 
the  price  of  $^.00  please  send  bill  of  sale  to 
James  M.  Steele  and  upon  receipt  of  tbe  same 
will  deposit  money  with  him  for  the  above 
amount  Said  steer  has  wattle  on  left  jaw. 
Kindly  answer  to  Jim  by  telephone  at  Circle- 
ville.    We  will  pay  the  phone  biU. 

"Ira  B.  Church. 
"H.  E.  MarshaU. 

"P.  S.  Anything  we  can  do  to  look  after  your 
stuff,  will  be  pleased  to  do  so.     Ira  B.  Church 
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and  R.  B.  Marshall.     We  expect  to  drive  on 
Sunday,  answer  by  telephone." 

Alvln  Jensen,  a  witness  in  behalf  of  the 
state,  testified  that  he  was  manager  and 
had  charge  of  the  Steele  cattle  In  the  sammer 
of  1917,  and  that  in  the  fall  of  that  year  they 
failed  to  gather,  among  others,  a  dark  red 
blocky  steer,  two  years  old,  stubby  horns, 
white  tip  on  the  tall,  branded  bar  3-S  on  left 
rib.  The  witness  also  testified  that  this 
steer  was  earmarked ;  that  he  was  purchased 
of  another,  and  when  purchased  had  an  "nn- 
der-half  crop  in  the  left  ear  and  that  mark 
in  the  right"  (referring  to  certain  parts  of 
the  ear  then  being  exhibited  to  him  together 
with  the  hide  of  the  animal  In  question) 
This  witness  also  testified  that  he  knew  the 
steer  In  question,  and  that  it  was  plainly 
branded,  but  that  he  could  not  make  out  the 
brand  from  the  shredded  portion  of  the  hide 
where  the  brand  had  been  cut  ont  by  the  de- 
fendants. The  witness  further  testified  on 
cross-examination  that,  when  the  main  herd 
was  driven  from  the  range,  he  did  not  know 
whether  or  not  the  animal  was  then  on  the 
range;  that  it  might  have  been  driven  off 
before,  and  "may  be  there  now." 

The  defendant  testified,  as  did  also  the 
witness  H.  E.  Marshall,  that  they  pursued 
the  steer  in  absolute  good  faith  and  killed 
it  believing  It  to  be  the  wild  heifer  belong- 
ing to  Mrs.  Church,  the  wife  of  the  defend- 
ant here;  that,  realizing  their  mistake, 
they  became  excited  and  concluded  to  de- 
stroy the  Identity  of  the  animal  by  the  acts 
performed  in  cutting  oat  the  brand  and 
shredding  It,  cutting  the  ears  Into  bits, 
knocking  out  the  teeth,  breaking  the  horns 
from  the  head,  and  scattering  them,  while 
at  the  same  time  burying  the  hide.  They 
also  testified  that  they  made  some  effort 
to  find  the  owner  of  the  animal,  after  the 
sheriff  hod  visited  them,  and  that  they  were 
prompted  to  write  the  above  letter  to  the 
vice  president  of  Mahonri  M.  Steele  I&  Sons 
Company  at  the  solicitation  of  the  witness 
Juiiies  A.  Steele,  In  the  hope  of  extricating 
themselves  from  the  difBcnlty  Into  which 
their  mistake  had  placed  them.  The  defend- 
ant also  testified  that  he  made  the  admissions 
to  Sheriff  Dobbs,  concerning  the  killing  of  the 
animal  and  the  disposition  of  the  hide,  ears, 
and  head,  with  the  brand  and  markings,  on 
the  representation  that  the  sherlft  was  his 
friend,  would  do  all  he  could  for  him  to 
keep  him  out  of  trouble,  and  through  the  fear 
thot  otherwise  he  would  be  prosecuted  for 
falling  to  comply  with  the  statute  before 
killing  an  animal  upon  the  range.  The  de- 
fendant's testimony  concerning  many  of  his 
statements  and  admissions  to  the  sheriff  also 
ronfiicts  In  many  particulars,  not  necessary  to 
here  point  out  or  discuss,  with  the  testimony 
of  the  sheriff  in  that  regard. 

[1, 2]  After  reviewing  the  testimony  of  all 


the  witnesses,  we  are  of  the  opinion  that  tho 
contention  of  the  defendant  that  the  evi- 
dence was  Insufficient  to  Justify  the  verdict 
cannot  be  sustained  on  either  ground  as- 
signed. There  was  substantial  evidence,  aa 
we  have  pointed  ont,  tending  to  shovr  a 
felonious  taking.  The  thorough  and  carefol 
methods  ad<H)ted  by  the  defendant  and  Mar- 
shall for  obliterating  the  brands,  marks,  and 
other  means  of  identifying  the  animal  killed, 
was  not  at  all  Incompatible  with  guilty  intent 
to  steaL  The  defendant's  frank  admissions 
to  the  sheriff,  without  any  suggestion  at  th» 
time  that  the  animal  was  killed  by  mistake, 
and  the  letter  written  without  any  soliclta" 
tion  to  the  officer  of  the  Steele  0>mpany, 
were  facts  and  circumstances  peculiarly  with- 
in the  province  of  the  Jury  to  pass  upon.  The 
same  may  be  said  with  reference  to  the  iden- 
tlty  of  the  animal.  The  evidence  is  absolute- 
ly uncontradicted  that  the  Steele  Company 
had  been  unable  to  gather  from  the  range  a 
steer  of  the  description  of  the  one  killed.  The 
brand,  markings,  and  appearance  in  every 
detail  tallied  with  the  one  killed  and  taken 
by  the  defendant  and  H.  E.  Marshall.  It  Is 
true  that  one  witness,  the  manager  of  the 
Steele  herd  on  cross-examination  answered 
that  for  all  he  knew  the  missing  steer  might 
still  be  on  the  range ;  yet  the  facts  remained 
that  an  animal  of  the  precise  description, 
brand,  and  markings,  of  the  Steele  steer,  had 
been  killed  there  by  the  defendants.  It  the 
minute  description  given  of  it  by  the  state's 
witness  as  well  as  the  defendant,  as  to  its 
age,  size,  color,  brand,  and  markings,  together 
with  the  production  of  the  mutilated  hide  as 
an  exhibit,  was  not,  under  all  the  circum- 
stances sufficient  to  take  the  case  to  the 
Jury,  then  the  efforts  to  apprehend  and  con- 
vict offenders  for  stealing  live  stock  from  the 
public  range  had  best  be  abandoned. 

[3]  The  defendant  next  complains  that  the 
trial  court  erred  in  the  admission  of  certain 
testimony.  The  state  offered  as  an  exhibit 
pieces  of  the  ears  of  the  steer,  arranged  upon 
a  board  for  the  purpose  of  showing,  accord- 
ing to  the  Judgment  of  a  state  witness,  how 
they  were  before  being  cut  into  pieces  by  the 
defendant  for  the  purpose  of  obliterating  the 
markings.  The  witness  was  then  permitted 
to  point  out  and  testify,  over  the  defendant's 
objection,  as  to  his  Judgment  where  and 
what  the  markings  were.  There  is  nothing 
in  the  record  to  show  that  the  parts  of  the 
ears,  admitted  to  have  belonged  to  the  steer, 
might  not  have  been  arranged  in  accordance 
with  the  views  of  the  defendant  or  any  other 
witness  who  might  have  differed  from  the 
witness  who  testified  as  to  the  arrangement. 

[4]  It  is  also  contended  by  defendant  that 
the  court  erred  in  admitting  the  testimony 
as  to  the  admissions  made  by  the  defendant 
concerning  the  killing  of  the  steer.  It  is 
urged  by  counsel  that  the  admissions  were 
Involuntary  for  the  reason  that  the  sheriff 
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pen  tbe  defendant  to  understand  tbat  lie 
waa  in  a  position  to  make  tbe  defendant 
trouble  by  reason  of  bis  falling  to  comply 
with  tbe  statute  before  killing  an  animal 
apon  tbe  rangei  Counsel  cites  1  R.  C.  Ix  pp. 
553  to  S58:  1  Greenleaf,  Bv.  {  219 ;  Amos  ▼. 
State,  83  Ala.  1,  3  Sontb.  740,  8  Am.  St  Rep. 
682;  EUUs  T.  State,  65  Miss.  44,  3  Soutb.  188, 
7  Am.  St  Rep.  634;  Bradford  T.  State,  104 
Ala.  68,  16  South.  107,  63  Am.  St  Bep.  24 ;  6 
Am.  St  Bep.  244,  note;  46  Am.  Rep.  2S5, 
note. 

We  do  not  tbtnk  the  rule  announced  by  tbe 
authorities  cited  applies  to  tbe  case  at  bar. 

Hie  sberlfT  testified  tbat  be  made  no  prom- 
ises nor  threats  against  tbe  defendant  wbat- 
ever,  nor  did  anything  more  than  read,  or 
call  bis  attention  to,  tbe  statute.  As  we 
view  tbe  record,  tbe  admissions  made  to  the 
sheria,  and  in  tbe  letter  to  tbe  vice  president 
of  tbe  Steele  Company,  by  tbe  defendant, 
were  wholly  without  coercion  and  purely 
Tolnntary.  We  And  no  prejudicial  error  in 
the  admission  of  any  of  tbe  testimony  com- 
plained of  by  defendant 

IS]  Tbe  defendant  next  complains  of  tbe 
failure  of  tbe  trial  court  to  charge  tbe  Jury 
according  to  tbe  following  requests: 

"Tbe  undisputed  evidence  in  this  case  is  that 
there  was  but  one  gun,  and  that  Marshall  had 


it  and  fired  and  Ulled  tbe  steer;  and  that 
Church  was  not  present  Therefore,  you  are 
instructed  that  unless  yon  find  from  the  evi- 
dence, t>eyond  a  reasonable  doubt  that  the  de- 
fendant and  said  Marshall  conspired  together 
to  feloniously  steal  said  steer  prior  to  tbe  time 
It  was  killed,  it  will  be  yonr  duty  to  acquit  the 
defendant." 

"Tou  are  instructed  that  defendant  would 
not  be  guilty  of  grand  larceny,  the  offense  charg- 
ed, if  he  had  nothing  to  do  whether  directly  or 
indirectly  with  the  steer,  prior  to  its  deatli, 
and  at  tbe  immediate  time  of  its  killing,  even 
though,  after  its  death,  he  helped  dress  the  same 
and  appropriated  some  of  the  meat  for  his  own 
use,  for  merely  dressing  the  animal  and  ap- 
propriating the  meat  is  not  grand  larceny  on  the 
part  of  the  defendant  unless  be  connived,  aid- 
ed, and  abetted  in  Its  taking  and  killing." 

We  need  not  pause  to  discuss  these  re- 
quests. It  Is  clear  that  neither  of  tbem  as  a 
whole  correctly  states  tbe  law  applicable  to 
tbe  facts  in  tbe  case.  In  so  far  as  tbe  in- 
structionB  refused  were  applicable  to  tbe 
facts,  tbe  trial  court,  in  substance,  bad  so 
charged  the  Jury. 

After  careful  review,  we  find  no  prejudidal 
error  in  tbe  r«cord.  It  is  therefore  ordered 
tbat  tbe  Judgment  be  affirmed. 

FRICK,  a  J.,  and  WEBER.  GIDEON,  and 
THURMAN,   33^  concur. 
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ANDHOVITCH    t.    FOWLBB.     <No.    3851.) 

(Supreme  Court  of  Utah.    Jane  18,  1919.) 

1.  Apfbai.  and  Ebbor  €=>2S7(2)— Objections 
IN   LowEB  CoCBT— Motion  to  Stbikx  Ib- 

BE8P0NSIVI   Answeb. 

Where  testimony  was  not  responaiTe,  it 
waa  the  prerogative  of  defendant,  who  asked 
the  queation,  and  not  plaintiff,  to  move  that  the 
answer  be  stricken;  so,  where  incompetent  evi- 
dence was  elicited,  defendant  cannot  defeat  an 
assignment  of  error  complaining  of  the  admis- 
sion of  sttch  evidence  on  Uie  ground  plaintiff  did 
not  move  to  strike.^ 

2.  Evidence  e=>273(S)  —  Declabations  or 
Ownership— Aduissibiutt. 

In  an  action  to  recover  a  popcorn  stand, 
which  defendant,  a  constable,  had  levied  upon 
as  belonging  to  one  K.,  where  plaintiff  introduc- 
ed much  evidence  to  show  that  K.  was  liis  em- 
ployi,  testimony  as  to  K.'s  declarations  of  own- 
ership in  himself  is  incompetent.* 

3.  Kepletin  «=972— Actions— Evidence. 

In  an  action  in  claim  and  delivery  to  re- 
cover a  popcorn  stand,  which  defendant,  a  con- 
stable, bad  levied  upon  as  property  of  another, 
evidence  held  insufficient  to  sustaia  a  verdict 
for  defendant. 

Appeal  from  District  Court,  Salt  Lake 
County;  J.  D.  Call,  Judge. 

Action  in  claim  and  delivery  by  John  An- 
drovitch  against  Thomas  S.  Fowler,  begun  In 
the  city  court  and  appealed  by  defendant  to 
the  district  court  From  a  Judgment  there 
for  defendant,  plaintiff  appeals.  Reversed 
and  remanded  for  new  trial. 

R.  Gilray  and  H.  V.  Van  Pelt,  both  ol  Salt 
Lake  City,  for  appellant. 

Joseph  W.  Rozzelle,  of  Salt  Lake  City,  for 
respondent, 

THtJIlMAX,  J.  This  is  an  action  in  claim 
and  delivery  to  recover  a  certain  popcorn 
stand  and  miscellaneous  supplies  pertaining 
thereto,  all  of  the  value  of  $150.  The  com- 
plaint alleges  ownership  in  the  plaintiff  and 
unlawful  detention  of  the  property  by  de- 
fendant, to  appellant's  damage  in  the  sum  of 
$300,  for  which  sum  plaintiff  prays  Judgment, 
and  for  the  value  of  the  property,  if  delivery 
cannot  be  had. 

Defendant  denies  the  ownei-shlp  of  plain- 
tiff and  the  unlawful  detention  of  the  prop- 
erty, and  as  a  further  defense  In  substance 
alleges  that  he,  as  constable  of  Salt  Lake 
City  precinct.  Salt  Lake  county,  Utah,  levied 
upon  the  machine  and  appurtenances  as  the 
property  of  one  John  Klakor,  in  whose  pos- 
session the  property  was,  in  satisfaction  of 

'Oleoson  v.  Railroad  Co.,  4»  UUh.  WO,  164  Pac 
484. 
•Surbaugb  v.   Butterfleld.  44   UUb,   44C.  140  Pae. 

757. 


a  Judgmeot  against  said  Klakor  In  tbe  Jus- 
tice's court  of  said  precinct ;  that  said  £Qakor 
and  plaintiff  for  some  time  previoos  to  the 
levy  had  been  holding  Klakor  out  to  the  pub- 
lic as  the  owner  of  said  property,  and  said 
levy  was  made  by  defendant  on  account  of 
said  holding  out,  and  plaintiff  was  therefore 
estopped  from  asserting  title  in  himself. 

The  action  was  commenced  in  the  city  court 
of  Salt  Lake  City,  in  which  court  a  Judgment 
was  rendered  for  defendant.  Plaintiff  ap- 
pealed to  the  district  court  of  Salt  Lake  coun- 
ty, and  a  Jury  in  said  court  found  for  the 
plaintiff.  A  new  trial  was  granted.  The  case 
was  again  tried  to  a  Jury,  verdict  rendered 
for  defendant,  and  Judgment  entered  accord- 
ingly, from  which  Judgment  plaintiff  prose- 
cutes this  appeaL 

The  ownership  of  the  property  presents  the 
only  question  for  determination.  The  ques- 
tion arises  on  two  assignments  of  error:  (1) 
The  absence  of  any  evidence  to  sustain  the 
verdict ;  and  (2)  error  of  the  court  in  admit- 
ting certain  evidence  over  plaintiff's  objec- 
tion. 

The  testimony  of  plaintiff  himself  was  to 
the  effect  that  he  purchased  the  popcorn  ma- 
chine and  stand  for  the  sum  of  $660,  $500  of 
which  was  paid  in  cash  and  $160  in  promis- 
sory notes,  whicli  he  afterwards  paid;  that  be 
ran  the  machine  himself  for  about  two  weeks, 
and  then  hired  Klakor  to  run  it ;  that  be  paid 
Klakor  $5  per  da^  for  his  services ;  that  once 
or  twice  a  month  he  came  down  from  Alta, 
where  he  worked,  and  collected  the  proceeds 
of  the  machine,  less  Klakor's  wages;  tbat 
Klakor  ran  the  machine  for  plaintiff  abont , 
8  months,  up  to  January  22,  1918;  tliat  nei- 
ther Klakor  nor  any  other  person  except  tbe 
plaintiff  was  interested  in  the  madilne;  tbat 
tbe  machine  earned  about  $8  per  day,  and  be 
paid  tbe  Kenyon  Hotel,  in  front  of  which  tbe 
stand  was  situated,  $50  per  month  as  rent; 
that  he  paid  for  the  gas  to  run  the  macblne 
$3  or  $4  per  month;  that  Klakor  was  bis 
manager,  and  carried  on  the  business  for  blm. 
Another  witness  for  plaintiff  testified  he  was 
present  when  plaintiff  bougtit  the  machine, 
was  a  witness  to  the  purchase  by  plaintiff, 
saw  him  pay  the  money  for  it,  and  had  tbe 
understanding  that  Klakor  had  negotiated 
the  transaction  and  was  hired  by  plalntitr  to 
run  the  machine.  This  witness  was  a  real 
estate  dealer  In  Salt  Lake  City,  was  a  notary 
public,  and  witnessed  some  documents  per- 
taining to  the  transaction. 

In  addition  to  this  evidence,  a  lease  and 
assignment  thereof  to  plaintiff  from  tbe  les- 
see of  the  Kenyon  Hotel  of  the  right  to  oper- 
ate the  machine  in  front  of  said  hotel  was 
introduced  In  evidence,  together  with  a  let- 
ter from  the  former  owner  of  tbe  machine, 
acknowledging  that  tbe  machine  and  sap- 
plies  pertaining  thereto  had  been  fully  pcdd 
for.    This  letter  was  addressed  to  Klakor  aa 
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manager  of  Jobn  Androrltch  &  Co.  Plaintiff 
testified  that  be  alone  constituted  Jobn  An- 
drovltcb  &  Co. 

This  evidence  for  plaintiff.  Is  not  contro- 
Terted  by  a  syllable  of  testimony  In  bebalf 
of  defendant,  unless  we  Include  the  testimony 
hereinafter  to  be  considered,  which  was  ad- 
mitted over  plalntlfTs  objection.  It  is  true 
that  Klakor  operated  the  machine  and  had  it 
In  his  custody  and  control,  all  of  which  was 
consistent  with  bis  position  as  manager  for 
plaintiff.  It  is  also  true  that,  while  plaintiff 
paid  for  the  license.  It  was  made  in  Klakor's 
name,  which  circumstance  was  satisfactorily 
explained.  Klakor  was  absent  from  the  state 
wben  the  case  was  tried  and  plaintiff  was  un- 
able to  procure  blm  as  a  witness. 

[1-3]  During  the  course  of  the  trial  a  wit- 
ness who  had  been  employed  at  one  time  by 
BGakor  to  repair  the  machine  was  asked  what 
Klakor  said  "about  the  ownership  of  the 
maddne."  This  was  objected  to  by  plain- 
tiff on  the  ground  that  it  was  irrelevant,  im- 
material, and  inoompetoit.  The  objection 
was  overruled  and  exception  taken.  The 
witness   answered: 

"He  said  he  paid  something  like  $500  for  the 
machine,  but  It  was  not  the  machine  he  bought ; 
he  thought  be  was  'stung'  on  the  machine,  but 
it  was  the  lease  he  considered  was  worth  the 
mmey." 

It  is  conceded  that  plaintiff  was  not  present 
when  this  declaration  by  Klakor  was  made, 
and  appellant,  in  st4)port  of  his  objection, 
insists  that  the  testimony  was  hearsay,  was 
not  part  of  the  res  gestae,  and  was  therefore 
Incompetent  Many  cases  are  cited  in  sup- 
port of  appellant's  contention,  among  which 
are  the  following:  Abbott  v.  Hutchlns,  14 
Me.  390,  31  Am.  Dec.  50;  Carter  v.  Felland, 
17  Mo.  383;  Holmes  v.  Sawtelle,  53  Me. 
179;  Van  Fleet  v.  Van  Bleet.  60  Mich.  1,  14 
N.  W.  671 ;  Ward  v.  Ward,  87  Mich.  253 ;  King 
V.  Frost,  28  Minn.  417.  10  N.  W.  423 ;  Win- 
chester &  Partridge  Mfg.  Co.  v.  Creary,  116 
U.  S.  161,  6  Sup.  Ot.  369,  29  L.  ISd.  591; 
Freda  v.  Tlschbein,  174  Mich.  391,  140  N.  W. 
502,  49  L.  E.  A.  (N.  S.)  700,  and  note;  1  El- 
liott, Bv.  pp.  632,  633. 

The  consistency  of  respondent's  position  in 
respect  to  this  question  is  exceedingly  doubt- 
ful. He  contends:  (1)  That  the  answer  of 
the  witness  was  not  responsive  to  the  ques- 
tion, and  that  plaintiff  might  have  moved  to 
strike  it  out,  but  no  such  motion  was  made ; 
and  (2)  that  the  declaration  of  Klakor  did  not 
amonnt  to  a  claim  of  ownership,  and  the  tes- 
timony was  therefore  harmless. 

Replying  to  the  first  proposition  it  is  suffi- 
cient to  say,  if  the  evidence  was  competent 
and  not  responsive  to  the  question,  it  was 
the  prerogative  of  the  party  asking  the  ques- 
tion, and  not  of  the  opposing  party,  to  move 
that  the  answer  be  stricken.  Gleason  t. 
Railroad  Co.,  49  Utah,  at  page  409,  164  Pac. 


484,  and  cases  cited.  If  the  evidmoe  called 
for  was  incompetent,  the  objection  to  the 
question  should  have  been  sustained.  As  to 
the  second  proposition,  respondent's  position 
is  even  more  perilous.  If  the  statement  of 
Klakor  did  not  tend  to  prove  ownership  in 
himself,  and  was  therefore  harmless,  then  the 
defendant,  as  before  stated,  is  without  a 
syllable  of  evidence  to  disprove  plaintiff's 
title,  or  prove  title  In  himself. 

But,  notwithstanding  the  attitude  of  re- 
spondent In  respect  to  the  question,  whether 
consistent  or  inconsistent,  the  question  should 
be  disposed  of  on  its  merits.  It  cannot  be 
disputed  that  the  question  propounded  to  the 
witness  called  for  any  statement  which  Klak- 
or could  have  made  respecting  the  ownership 
ot  the  machine.  The  answer  of  the  witness 
tended  to  establish  ownership  in  Klakor,  and 
was  therefore  responsive.  If  the  statement 
of  Klakor  had  any  application  whatever  to 
the  question  of  ownership,  it  was  entirely  self- 
serving;  it  t^ided  to  establish  title  in  him- 
self in  disparagement  of  the  title  of  his  prin- 
cipal. This  would  seem  to  be  fundamentally 
wrong.  In  Abbott  v.  Hutchlns,  supra,  it  was 
held  that  the  declarations  of  a  servant  in  pos- 
session of  chattels  attached  for  his  debt,  to 
the  effect  that  they  are  his  pro];>erty,  are  in- 
admissible against  his  master  in  an  action 
against  the  attaching  ofBcer.  The  court,  by 
way  of  illustration,  in  the  course  of  its  opin- 
ion, said: 

"A  clerk  In  a  store,  or  any  other  person,  hav- 
ing the  charge  or  oversight  of  another's  prop- 
erty, may,  upon  the  same  principle,  bring  the 
title  of  the  owner  into  jeopardy,  by  declaring 
the  property  his.  And  If  the  assurance  with 
whidi  it  is  made,  and  the  frequency  of  its  rep- 
etition, should  at  length  command  belief,  the 
interest  of  the  owner  may  be  defeated,  without 
any  fault  whatever  on  his  part  Such  cannot 
be  the  law." 

This  case  is  exactly  in  point.  It  Is  refer- 
red to  in  Jones,  Com.  on  Evidence  (2d  Ed.)  | 
351.  The  principle  is  also  recognized  by  al- 
lusion to  the  same  section  In  the  opinion  of 
this  court  in  Surbaugb  t.  Butterfield,  44 
Utah,  446,  140  Pac.  757. 

In  the  case  at  bar  the  uncontradicted  evi- 
dence shows  that  Klakor  was  the  agent  and 
manager  of  plaintiff.  In  the  custody,  control, 
and  operation  of  the  property  in  question  at 
the  time  the  statement  above  referred  to  was 
made.  The  agency  was  positively  established 
by  the  evidence  on  behalf  of  plaintiff,  and 
was  not  in  any  respect  controverted  by  evi- 
dence for  the  defendant  Klakor,  in  sign- 
ing documents  pertaining  to  the .  business, 
signed  as  manager  of  John  Audrovltch  &  Co., 
which  company  consisted  of  John  Androvitch 
alone.  The  position  of  Klakor  being  that  of 
a  servant  merely,  as  shown  by  all  the  testi- 
mony, we  are  inclined  to  hold,  in  conformity 
with  the  case  above  referred  to,  that  his 
declaration  tending  to  show   title  in  him- 
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self,  as  against  bis  principal,  sbould  not  have 
been  admitted.  Our  decision,  however,  need 
not  rest  upon  ttiat  ground  alone.  It  is  not  our 
purpose  to  consider  cases  In  detail  or  at 
length.  Practically  every  question  pertaining 
to  declarations  of  third  persons  respecting 
ownership  while  in  possession  of  property 
that  can  ix)38ibly  be  raised  in  the  trial  of  a 
case  has  been  raised  and  Judicially  deter- 
mined in  the  different  jurisdictions  of  the 
country.  The  opinions  of  the  courts,  as  on 
many  other  questions,  are  not  always  In  har- 
mony, and  it  would  be  unprofitable  to  undei^ 
take  to  either  reconcile  or  distinguish  them. 
8  WIgmore,  BJv.  1779.  It  may  be  stated,  how- 
ever, that  there  are  some  questions  pertain- 
ing to  the  subject  under  review  about  wliicb 
there  is  little  or  no  conflict  of  opinion.  In 
the  note  to  Freda  t.  Tischbeln,  supra,  49  L. 
R.  A.  (N.  S.)  at  page  708,  last  column,  it  is 
said: 

"AU  the  cases  are  in  accord  in  holding  that 
the  les  gestffi  rule  does  not  extend  so  for  as  to 
indnde  declarations  as  to  soarce  of  title.  Such 
declarations  are  not  properly  a  part  of  the 
res  ge8t«e  of  the  possession,  since  they  are  not 
explanatory  of  possession,  bat  of  the  method 
of  obtaining  title,  which  is  a  past  event." 

Many  cases  are  cited  in  support  of  this 
proposition.  Most  of  them  are  Alabama 
cases,  in  which  state  the  courts  have  gone 
to  an  unusual  length  in  admitting  as  evi- 
dence of  ownership  declarationti  of  third 
persons  in  possession  of  property,  as  witness 
DafTron  v.  Crump,  69  Ala.  77.  The  cases  re- 
ferred to  in  the  note  from  which  the  above 
quotation  Is  taken  strongly  support  the  propo- 
sition there  laid  down.  See,  specially,  Hop- 
kins V.  Heywood  (a  Vermont  case,  in  whidi 


many  other  caaes  are  referred  to)  86  Vt  486, 
86  Aa.  305. 

We  are  of  the  opinion  that  the  questioo  Im 
issue  here  is  controlled  by  the  principle  enun- 
ciated in  the  excerpt  above  quoted  and  the 
cases  dted  in  support  thereof.  Here  the 
declarant  did  not  assert  personal  ownership 
directly,  but  told  how,  and  for  what  price,  he 
obtained  it  In  fact.  It  is  a  mere  recital  of  a 
past  transaction,  and  brings  the  case  square- 
ly within  the  principle  of  the  authorities  cit- 
ed. The  entire  note  from  which  the  above  is 
quoted  is  exceedingly  Ulomlnating  «nd  In* 
structlva 

The  cases  relied  on  by  respondent  can 
easily  be  distinguished.  Creighton  v.  Hap- 
pes,  99  Ind.  369;  Avery  v.  demons,  18  Conn. 
306,  46  Am.  Dec.  323;  Reiley  v.  Haynes,  38 
Kan.  259,  16  Pac.  440,  6  Am.  St  Rep.  737; 
Hardy  v.  Moore,  62  Iowa,  65,  17  N.  W.  200; 
16  Cyc.  1173G,  and  cases  cited;  1  ElUott,  Et. 
564. 

In  view  of  the  law  aa  we  find  it,  as  applied 
to  the  facts  of  this  case,  we  have  no  hesitancy 
in  arriving  at  the  conclusion  that  the  ob- 
jection of  appellant  to  the  question  calling 
for  Klakor's  statement  as  to  the  ownership 
of  the  property  ought  to  have  been  sustained, 
and  that  the  court  erred  in  overruling  the  ob- 
jection. Furthermore,  with  the  elimination 
of  this  evidence  from  the  case,  we  find  no 
substantial  evidence  whatever  to  sustain  the 
verdict  in  defendant's  favor. 

The  Judgment  Is  reversed,  at  appellant's 
cost,  and  tbe  caae  Is  remanded  for  a  luiw 
trUL 

CORFMAN,  O.  J.,  and  FBICEC,  WEBEB. 
and  GIDEON,  JJ.,  concur. 
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(Supreme  Court  of  Oklahoma.    May  27,  1919. 
Rehearing  Denied  July  8,  1919.) 

(SyUahiu  by  tk«  Cowrt.) 
\.  FoixowxD  Cask. 

Judgment  of  the  court  below  affirmed  upon 
the  authority  of  Myatt  y.  Ponca  City  Land  & 
Improvement  Co.,  14  Okl.  189,  78  Pac.  185,  68 
L.  R.  A.  810.       . 

(Additional  ByUabu*  hy  Editorial  Staff.) 
2.  ESjbctmknt    4=99(3)— Reootkbt— Title    or 

Pl.AIItTIIT. 

In  ejectment  plaintiff  mnat  recover  on  the 
•trength  of  hia  own  title,  and  not  upon  the  weak- 
neas  of  that  of  his  adversary. 

8.  EjEcncKNT  9=s9(3)— Title  of  PiAiimiT— 
Chain, 
Plaintiff,  who  deraigned  title  through  a  pat> 
ent  from  United  States  to  one  S.,  a  deed  of  gen- 
eral warranty  from  S.  to  H.,  a  power  of  attor- 
ney from  H.  to  S.,  a  deed  from  S.  as  attorney  in 
fact  to  B.  and  D.,  and  their  deed  to  a  company 
and  its  deed  of  special  warranty,  showed  a  com- 
plete legal  title,  entitling  him  to  ejectment 
against  any  one  disputing  it. 

4.  Deeds  «=3l3— Gbanteb— Intaud  Oboani- 
zation. 
A  deed  of  land  to  a  void  organization  known 
by  company  name  could  convey  no  title  what- 
ever, nor  would  such  a  deed  in  any  way  affect 
the  grantor'a  title  under  a  deed  to  it  made  in 
due  course  by  its  grantor. 

Error  from  District  Court,  Kay  County; 
W.  U.  Bowles,  Judge. 

Action  in  ejectment  by  Charles  F.  Calkins 
against  the  Ponca  City  I4nd  &  Improvement 
Company,  in  which  a  motion  of  J.  W.  Lynch 
to  be  substituted  in  place  of  the  named  de- 
fendant was  sustained.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Bam  K.  SnlUvan,  of  Newklrk,  W.  P.  Hack- 
ney, of  Winfleld,  Kan.,  and  J.  T.  Lefferty,  of 
ELansaa  City,   Mb.,   for  plaintiffs   In  error. 

J.  r.  King,  of  Newklrk,  for  defendant  In 
error. 

KANE,  J.  Tbia  was  an  action  in  eject- 
ment commenced  by  the  defendant  In  error, 
plaintiff  below,  against  the  Ponca  City  Land 
ft  Improvement  Company  and  its  tenant, 
Charles  Bryant,  for  the  possession  of  lot  28, 
in  blodc  40,  townslte  of  Hartman,  a  legal 
subdtTlalon  of  P<»ica  City.  Bryant  disclaim- 
ed any  Interest  in  the  lot,  except  as  tenant, 
of  Us  codefendant,  the  Ponca  City  Land  ft 
Improvement  Company,  and  dropped  out  of 
the  case.  Later,  James  W.  Lyndi  filed  his 
motion  to  be  snbstltnted  In  place  of  the  Pon- 
ca City  Land  ft  Improranent  Company, 
which  motion  was  sustained,  and  thereafter 
the  action  proceeded  between  CSalklns  and 
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Lynch,  finally  resulting  In  a  Judgment  In  fa« 
vor  of  the  former,  whereupon  Lynch  com" 
menced  this  proceeding  in  error  for  the  pur- 
pose of  reviewing  the  action  of  the  trial  court. 

The  record  before  us  is  very  voluminous, 
but  a  careful  analysis  thereof  discloses  that 
the  questions  presented  for  review  are  but 
echoes  of  the  old  Ponca  City  town-site  fight, 
various  phases  of  which  have  been  dragging 
their  way  through  the  courts  of  this  juris- 
diction for  the  past  quarter  of  a  century  or 
more.  Out  of  the  many  cases  growing  out  of 
this  unhappy  controversy,  {he  following  have 
reached  this  court:  Barnes  and  Dalton  v. 
Lynch,  9  OkL  166,  59  Pac.  995;  Myatt  ▼. 
Ponca  City  Land  ft  Improvement  Co.,  14  Okl. 
189,  78  Pac.  186,  68  L.  R.  A.  810 ;  Lynch  v. 
United  States,  13  OkL  142.  73  Pac.  1005; 
Lafferty  v.  Evans,  17  Okl.  247,  87  Pac.  304,  21 
L.  R.  A.  (N.  S.)  363;  Lynch  v.  Perryman,  29 
Okl.  615,  119  Pac.  229. 

As  the  opinions  rendered  in  the  foregoing 
cases  contain  elaborate  statements  of  the 
facts  as  disclosed  by  the  record  herdn  and 
admittedly  settle  many  of  the  questions  of 
law  arising  in  the  case  at  bar,  we  will  not 
attempt  a  restatement  of  the  facts  in  detail 
or  a  discussion  of  any  of  the  principles  of  law 
admlttely  settled,  except  where  we  may  find 
It  necessary  for  the  discussion  of  some  ques- 
tion which  it  is  claimed  Is  peculiar  to  this 
particular  case. 

The  plaintiff  deralgns  title  to  the  lot  In 
controversy  through  the  following  chain  of 
conveyances: 

(1)  Patent  from  the  United  States  to 
Daniel  F.  Stiles. 

(2)  Deed  of  general  warranty  from  Danld 
F.  Stiles  to  Harry  C.  O.  Stiles. 

(3)  Power  of  attorney  from  Harry  0.  OL 
Stiles  to  Daniel  F.  Stiles. 

(4)  Deed  from  Daniel  F.  Stiles  as  attomer 
in  fact  to  Barnes  and  Dalton. 

aS)  Deed  from  Barnes  and  Dalton  to  the 
Parlln  ft  Orendorff  Company. 

(6)  Deed  of  special  warranty  from  Parlin 
&  Orendorff  (Company  to  C.  F.  Calkins. 

[1]  The  record  further  shows  that  CV>nk- 
right  and  Prather  were  the  original  town-site 
settlers  on  the  lot  In  controversy;  that  they 
made  valuable  and  lasting  Improvements 
thereon  under  the  town-site  laws  of  ^tbe  Unit- 
ed States,  and  received  the  usual  town-site 
certificate  therefor  from  Barnes  and  Dalton, 
the  promoters  of  the  town-site  company; 
and  that  they  sold  their  improvements  and 
assigned  their  certificate  to  the  Parlin  ft  Oren- 
dorff Company,  whereupon  the  deed  to  the 
lot  was  made  to  the  Parlin  ft  Orendorff  Com- 
pany by  Barnes  and  Dalton,  Instead  of  to  the 
original  town-site  settlers,  in  accordance  with 
the  practice  adopted  by  Lynch,  Barnes  and 
Dalton  and  the  other  town-site  promoter! 
and  organizers  of  the  Ponca  City  Land  ft  Im- 
provement  Company.     Thus    far   the   case 
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seems  to  be  In  all  respects  similar  to  the  cose 
of  Myatt  V.  Ponca  City  Land  &  Improvement 
CJompany,  supra,  which  must  be  held  to  be 
controlling,  unless,  as  counsel  for  plaintiff  in 
error  contend,  certain  facts  which  they  call 
to  our  attention  distinguish  the  two  cases. 

Looking  to  the  opinions  in  the  cases  here- 
inbefore cited  for  points  of  contact,  the  con- 
tention of  counsel  for  plaintiff  In  error  may 
be  summarized  as  follows: 

It  seems  that,  at  the  time  of  the  transfer 
of  the  lot  in  controversy  from  Barnes  and 
Dalton  to  the  Parlin  &  Orendorff  Company, 
there  were  two  certain  actions  pending  in 
the  district  court  of  Kay  county  entitled,  re- 
spectively, Barnes  and  Dalton  v.  Lynch  and 
Pryor  v.  Ponca  City  Land  &  Improvement 
Company,  commenced  for  the  purpose  of 
compelling  the  conveyance  of  the  tract  of  land, 
of  which  this  lot  formed  a  part,  from  Barnes 
and  Dalton  to  the  Ponca  City  Land  &  Im- 
provement Company,  after  the  organization 
of  that  company ;  that  one  of  these  cases  pro- 
ceeded to  a  Judgment  whereby  it  was  consid- 
ered, ordered,  and  adjudged  by  the  court  that 
Barnes  and  Dalton  make,  execute,  and  deliv- 
er to  the  Ponca  City  Land  &  Improvement 
Company  a  good  and  sufficient  conveyance 
for  all  of  said  real  estate,  etc.  This  case  was 
subsequently  appealed  to  the  Supreme  Court, 
where  the  appeal  was  dismissed.  Burton  & 
Barnes  et  al.  v.  J.  W.  Lynch  et  al.,  9  Okl.  11, 
e9  Pac.  995.  Lynch  now  claims  that  Inas- 
much as  the  action  of  Barnes  et  al.,  supra, 
was  Us  pendens  at  the  time  of  the  conveyance 
of  the  lot  from  Barnes  and  Dalton  to  the 
Parlin  &  Ordendorff  Company,  the  legal  ef- 
fect of  the  judgment  rendered  therein  was 
to  vest  in  him  the  title  to  the  lot  in  contro- 
versy, under  the  rule  announced  by  this 
court  In  Lyndi  v.  Perryman,  supra.  Counsel 
argue  that  as  to  the  defendant  in  error  the 
Judgment  in  the  cases  referred  to  was  lis 
pendens: 

(1)  Because  he  does  not  contend  that  be 
ever  had  any  interest  In  snid  lots ;  and 

(2)  Because  he  was  informed  of  the  judg- 
ment and  that  its  effect  would  be  to  vest  the 
title  of  the  lot  in  controversy  in  Lynch,  be- 
fore he  procured  his  title  from  the  Parlin 
&  Orendorff  Company ;  that  it  was  not  neces- 
sary for  them  to  so  inform  him  of  anything 
other  than  tliat  established  by  the  judgment 
Itself;  that,  this  being  an  action  In  eject- 
ment, the  burden  was  on  the  defendant  In  er- 
ror to  establish  his  right  to  recover  on  the 
strength  of  his  own  title  alone  and  his 
grantor  the  Parlin  &  Orendorff  Company  nev- 
er having  Any  title,  as  shown  In  the  original 
deed  he  could  get  none  from  them. 

[2]  We  are  unable  to  agree  with  any  of 
these  contentious,  except  that  iu  ejectment 


the  plaintiff  Is  required  to  recover  on  the 
strength  of  his  own  title,  and  not  upon  the 
weakness  of  his  adversary's. 

[3, 4]  In  the  cose  at  bar  we  think  the  plain- 
tiff, by  the  chain  of  conveyances  hereinbefore 
set  out,  showed  complete  legal  title  to  the 
lot  to  be  in  him,  and  that  he  was  entitled  to 
ejectment  against  any  one  disputing  his  right 
of  possession.  The  legal  title  being  in  Barnes 
and  Dalton  when  they  executed  the  deed  to 
the  Parlin  &  Orendorff  Company,  of  course  it 
immediately  passed  to  the  latter.  But  even 
if  a  deed  had  been  subsequently  made  by 
Barnes  and  Dalton  to  the  void  organiza- 
tion known  as  the  Ponca  City  Land  &  Im- 
provement Company,  as  directed  by  the  Judg- 
ment of  the  district  court,  such  deed  would 
have  conveyed  no  title  to  the  company.  A 
deed  of  land  to  such  an  organization  as  that 
was  held  to  be  in  Myatt  v.  Ponca  City  Land 
&  Improvement  Company,  supra,  would  con- 
vey no  title  whatever,  nor  would  such  a  deed 
In  any  way  effect  the  title  acquired  by  the 
Parlin  &  Orendorff  Company  under  the  deed 
made  In  due  course  by  Barnes  and  Dalton. 
In  the  Myatt  Case,  supra,  it  was  held  that 
the  Ponca  City  Land  &  Improvement  Com- 
pany, because  of  its  fraud  upon  the  laws  of 
the  states  of  Oldahoma  and  Kansas,  was  a 
mere  nullity  incapable  of  acquiring  or  hold- 
ing real  estate  In  this  state.  But  if  we  go 
still  farther  and  assume,  as  counsel  contends, 
that  the  title  to  this  land  passed  to  Lynch  by 
operation  of  law  under  the  rule  announced  in 
the  Perryman  Case,  still  Lynch  would  merely 
bold  as  trustee  for  the  tovra-slte  settlers  and 
their  assigns.  Myatt  v.  Land  Company,  su- 
pra. He  could  in  no  event  deprive  them  of 
acquiring  title  to  the  lots  whidi  they  earned 
by  settlement,  improvement,  or  purchase  in 
purusance  of  their  agreement  with  Lyndi 
and  the  other  town-site  promoters. 

The  rule  announced  in  the  Perryman  Case 
would  no  doubt  be  equitable  as  between 
Barnes  and  Dalton  and  Lyncli,  or  betweoi 
the  tenants  of  the  Ponca  City  Land  &  Im- 
provement Company,  such  as  Perryman  was, 
and  Lyndi ;  but  to  extend  it  to  persons  like 
the  plaintiff,  who  trace  their  title  badt 
through  the  original  entryman  to  the  United 
States,  would  be  to  pervert  not  only  the 
principles  of  law,  but  the  weU-establlabed 
principles  of  equity. 

As  in  our  judgment  the  plaintiff  Is  dear- 
ly entitled  to  recover  upon  the  settled  law 
and  the  uncontradicted  &cts  of  the  case,  no 
useful  purpose  would  be  subserved  In  dlscosa* 
Ing  any  of  the  other  questions  presented  for 
review. 

Judgment  of  the  court  below  is  therefor* 
affirmed. 

All  the  Justices  concur; 
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ONB   CADILLAC   AUTOMOBILE,   1918 

MODEL  (HARGROVE,  Intervener)  t. 

STATE.     (No.  10424.) 

(Sapreme  Coart  of  Oklahoma.     April  IS,  1919. 
Behearing  Denied  July  8,  1919.) 

(ByWOmt  by  Oa  Cottrt.; 

1.  Just  «=»11(5)— Tkiai,  by  Jubt— Constittt- 

TIOITAI.  PBOTISIONB. 

The  seventh  amendment  to  the  federal  Gon- 
stitntioD  wai  not  intended  to  gaarantee  a  trial 
by  jury  to  litigants  in  civil  actions  in  the 
conrta  of  the  several  states,  and  the  right  to 
sach  trial  in  proceedings  pending  in  state 
courts  mast  be  found  in  gome  provision  of  the 
state  Constitution  or  statute  preserving  or 
granting  such  right. 

2.  JuKT  «=>9— Tbiai.  bt  Just— Statb  Con- 

tri'lYUTlON. 

The  right  to  trial  by  Jury  secured  to  the 
people  of  this  state  by  section  19,  art.  2,  Con- 
stitution, is  a  trial  according  to  the  course  of 
tbe  common  law  as  it  existed,  and  the  same  in 
substance  as  that  which  was  in  use  when  the 
Constitution  was  adopted,  except  as  specifical- 
ly modified  by  other  provisions  of  the  Coustitu- 
tion. 

3.  JnsT  «=>31(2)— Right  to   Jxjbt  Tbiai^ 

FOKFETTURE  —  CONSTJTUTIONAI.  PROVISIONS. 

Chapter  188,  Session  Laws  1917,  is  not 
repugnant  to  the  Constitution  of  the  United 
States  nor  of  this  state,  because  a  jury  trial 
as  to  the  question  whether  property  seized  there- 
under was  being  unlawfully  used  for  conveying 
intoxicating  liquors  is  denied. 

Error  from  District  Court,  Logan  County ; 
Jctua  P.  Hlckam,  Judge. 

Petition  by  tbe  County  Attorney  of  Logan 
Coonty,  in  the  name  of  the  state  of  Okla- 
homa, against  one  Cadillac  automobile,  1918 
model,  tag  No.  6870  Mo.  18,  engine  No.  55P89, 
for  forfeiture  as  having  been  used  In  the  un- 
lawful transportation  of  Intoxicating  liquors, 
with  intervention  by  R.  M.  Hargrove,  owner, 
and  plea  to  the  Jurisdiction.  Decree  for  the 
State  declaring  a  forfeiture  and  ordering  a 
sale,  and  Intervener  brings  error.     Affirmed. 

Turner  &  McAdams,  of  Oklahoma  City,  for 
plaintiff  in  error. 

Fred  W.  Green  and  R.  O.  Basaett,  both  of 
Guthrie,  for  defendant  in  error. 

HARDY,  C.  J.  On  September  7,  1918,  the 
county  attorney  of  Logan  county,  in  tbe  name 
of  tbe  state,  filed  a  petition  against  one  Cad- 
illac automobile,  1918  model,  wherein  he  al- 
leged that  one  Hargrove  and  another  had  im- 
lawfully,  wlUfuUy,  knowingly,  and  intention- 
ally transported  intoxicating  liquors  in  said 
automobile  in  said  county,  contrary  to  and 
in  violation  of  the  laws  of  this  state,  and 
praying  that  said  automobile  be  forfeited  to 
tbe  state  in  pursuance  of  the  provisions  of 
chapter  188,   Sesa  Laws   1917.     Thereafter 


Hargrove  made  special  appearance  and  plead- 
ed to  tbe  Jurisdiction  of  tbe  court,  among 
other  reasons  because  chapter  188,  Sees. 
Laws  1917,  Is  unconstitutional  and  void  and 
repugnant  to  the  Constitution  of  the  United 
States  and  tbe  state  of  Oklahoma,  in  that  it 
specifically  denied  the  right  to  a  trial  by  Ju- 
ry of  the  issue  as  to  whether  the  property 
seized  was  being  used  for  unlawful  pur- 
poses. Trial  resulted  In  a  Judgment  in  favor 
of  the  state,  and  Hargrove  appeals. 

[1]  It  is  now  well  settled  that  the  Seventh 
amendment  to  the  federal  Constitution  was 
not  intended  to  guarantee  a  trial  by  jury  to 
a  litigant  in  a  civil  action  in  tbe  courts  of 
tbe  several  states,  and  the  right  to  such  trial 
in  proceedings  pending  in  state  courts  must 
be  found  in  some  provision  of  the  state  Con- 
stitution or  statute  preserving  or  granting 
such  right.  St.  L.  &  S.  F.  Ry.  Co.  v.  Brown, 
45  Okl.  143,  144  Pac.  1075;  Adams  v.  Iten 
Biscuit  Co.,  162  Pac.  944;  C,  3-  1-  &  P-  Ry. 
Co.  V.  Ward,  173  Pac.  212;  Walker  v.  Sau- 
vlnet,  92  U.  S.  90,  23  L.  Ed.  678;  St.  L.  &  S. 
F.  Ry.  Co.  V.  Brown,  241  U.  S.  223,  86  Sup. 
Ct  602,  60  L.  Ed.  966. 

[2]  The  right  to  trial  by  Jury,  secured  to 
tbe  people  of  this  state  by  section  19,  art.  2, 
of  the  Constitution,  is  a  trial  according  to 
the  course  of  the  common  law  as  it  existed 
and  the  same  in  substance  as  that  which  was 
in  use  when  tbe  Constitution  was  adopted, 
except  as  spedflcally  modified  by  other  pro- 
visions of  the  Constitution.  Baker  v.  New- 
ton, 27  Okl.  436,  112  Pac.  1034,  40  L.  R.  A. 
(N.  S.)  940;  Hale  v.  Marshall,  62  Okl.  688, 
163  Paa  167;  Parker  v.  Hamilton,  49  Okl. 
693,  154  Pac.  66. 

In  State  ex  reL  Caldwell  r.  Hooker,  Coun- 
ty Judge,  22  Okl.  712,  98  Pac.  964,  this  court 
had  under  consideration  an  act  (Laws  1907- 
08,  p.  594,  c.  68)  the  general  object  of  which 
was  to  proUblt  traffic  In  Intoxicating  liq- 
uors, except  as  therein  provided.  In  that 
case  it  was  contended  that  the  act  was  un- 
constitutional because  no  provision  was  made 
therein  for  a  trial  by  Jury  as  to  property 
rights.  This  contention  was  denied,  and  the 
court  Indulged  tbe  presumption  that  the  or- 
dinary procedure,  before  magistrates  and 
county  and  district  courts  was  contemplated, 
and  therefore  the  party  was  entitled  to  a 
trial  by  Jury,  and  that,  tf  the  Legislature 
had  intended  a  procedure  different  from  that 
usually  obtained  before  such  magistrates  and 
courts,  It  would  have  so  declared.  The  opin- 
ion does  not  determine  whether  the  act  would 
have  been  unconstitutional  had  it  spedfically 
denied  a  right  to  a  Jury  trial  upon  such  is- 
sues. 

[3]  Section  2  of  diapter  188,  Sess.  Laws 
1917,  provides: 

"Sec.  2.  The  court  having  Jurisdiction  of  the 
property  so  seized  shall  without  a  Jury  order 
an  immediate  hearing  as  to  whether  the  prop- 
erty  so   seised    was   being   used    for  unlawful 


e=>For  other  esses  see  same  topic  sod  KET-NUMBKR  in  all  Ker-Numbered  Digests  and  Indexes 
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parpoBM,  and  take  snch  legal  evidence  ai  are 
offered  on  each  behalf  and  deteimine  the  same 
as  in  dvil  casea.    *    •    * " 

Ib  this  act  invalid  because  It  provides  for 
a  trial  without  a  Jury?  The  rule  in  the 
courts  of  the  United  States  is  that  in  all 
cases  of  seizure  on  land  or  upon  water,  not 
navigable,  the  issues  of  fact  therein  must  be 
determined  by  a  jury ;  but,  where  the  seizure 
is  made  upon  navigable  waters,  the  cause  is 
determined  without  the  intervention  of  a  ju- 
ry.  The  Sarah,  8  Wheat,  391.  6  L.  Ed.  644; 
Morris's  Cotton,  8  Wall.  607,  19  L.  Kd.  481; 
Confiscation  Cases,  20  WalL  92,  22  L.  Ed. 
320;  Henderson's  Distilled  Spirits,  14  WaU. 
44,  20  li.  Ed.  815;  Shawnee  National  Bank 
V.  United  States,  249  Fed.  683,  61  C.  C.  A. 
509. 

At  common  law.  In  case  of  a  forfeiture  of 
real  estate,  it  was  necessary  that  a  Jury 
should  try  the  question  as  to  whether  a  for- 
feiture should  be  decreed.  2  Blackstone's 
Commentaries,  c.  18,  p.  271.  There  were  nu- 
merous instances,  however,  where  summary 
proceedings  were  disposed  of  without  the  aid 
of  a  Jury.  4  Blackstone's  Commentaries,  c. 
20,  p.  280;  Lawton  v.  Steele,  152  U.  S.  133, 
14  Sup.  Ct  499,  38  L.  Ed.  385.  In  all  of  the 
states  of  the  American  Union,  it  lias  been  the 
practice  to  try  persons  charged  with  petty 
offenses  before  police  magistrates  who  de- 
termine the  question  of  guilt  and  mete  out 
proper  punishment  without  the  intervention 
of  a  Jury,  and  it  lias  never  been  treated  by 
any  of  the  courts  as  an  infraction  of  the 
constitutional  guarantee  of  the  right  to  a 
trial  by  Jury;  and  the  summary  abatement 
of  nuisances  without  Judicial  process  or  pro- 
ceeding was  well  known  to  the  common  law 
long  prior  to  the  adoption  of  the  federal  or 
any  of  the  state  Constitutions,  and  It  has 
never  been  supposed  that  the  constitutional 
guaranty  of  a  Jury  trial  was  intended  to  in- 
terfere with  this  Jurisdiction  and  power. 
Lawton  V.  Steele,  152  U.  S.  133,  14  Sup.  Ct 
499,  88  L.  Ed.  385.  In  the  last-cited  case, 
the  Supreme  Court  of  the  United  States  enu- 
merated certain  instances  In  which  summary 
proceedings  were  resorted  to  without  the  In- 
tervention of  a  Jury;  among  them,  the  kill- 
ing of  diseased  cattle,  pulling  down  houses 
in  the  path  of  a  conflagration,  the  destruc- 
tion of  decayed  fruits,  flsh,  unwholesome 
meats,  infected  clothing,  obscene  books,  pic- 
tures, or  instruments  which  can  only  be  used 
for  Illegal  purposes.  The  court  observed  that 
it  was  not  easy  to  draw  the  line  between 
cases  where  property  illegally  used  might  be 
destroyed  summarily  and  where  Judicial  pro- 
ceedings were  necessary  for  its  condemna- 
tion. That  case  Involved  the  constitutional- 
ity of  an  act  of  the  Legislature  of  the  state 
of  New  Tork  (Laws  1880,  c.  691,  as  amend- 
ed by  Laws  1883,  c.  317),  entitled  "An  act  for 
the  apimintment  of  game  and  fish  protectors," 
whidi  authorized  the  protectors  to  seize,  re- 


move, and  destroy  any  net,  poond.  or  other 
means  or  device  for  catddng  or  capturins 
flsh  In  violation  of  the  laws  of  the  state.  A 
game  and  flsh  protector  had  destroyed  cei^ 
tain  nets  taken  in  unlawful  flshlng,  and  hla 
authority  to  do  so  was  upheld.  A  common 
illustration  of  legislation  of  this  kind  is  the 
passage  of  laws  providing  for  summary  nel- 
zure  and  destruction  of  intoxicating  liqnora 
kept  and  Intended  for  Illegal  sale  and  the  fix- 
tures used  in  connection  with  such  illegal 
traffic  and  the  summary  destruction  of  gam- 
bling paraphernalia.  It  is  generally  held  that 
such  laws  are  not  invalid  because  they  deny 
the  right  of  trial  by  Jury.  Our  attention  is 
called  to  no  decision  by  this  court,  nor  do 
we  Imow  of  any,  determining  whether  a  trial 
by  Jury  existed  in  a  proceeding  of  this  char- 
acter prior  to  statehood.  We  are  therefore 
compelled  to  look  further  to  ascertain  what 
was  the  state  of  the  law  in  the  territory 
composing  this  state  prior  to  the  adoption  ot 
our  Constitution.  By  section  11  of  the  Organ- 
ic Act,  26  Stat  at  L.  81,  certain  general  laws 
of  the  state  of  Nebraska  were  temporarily 
put  in  force  In  Oklahoma  territory,  includ- 
ing the  provisions  of  part  2  of  said  laws  en- 
titled "Code  of  Civil  Procedure,"  and  of  part 
3,  thereof,  entitled  "Criminal  Code."  No  de- 
cision In  a  proceeding  of  this  character  was 
rendered  by  the  Supreme  Court  of  Nebraska 
prior  to  the  passage  of  the  Organic  Act,  but 
in  Sothman  v.  State,  66  Neb.  302,  92  N.  W. 
303,  it  was  held  that  a  prosecution  under  sec- 
tions 20,  21,  and  22,  c.  60,  Comp.  Stat  of 
that  state,  commonly  known  as  the  "Search 
and  Seizure  Law,"  although  to  some  extent 
involving  property  rights,  was  not  an  action 
for  the  recovery  of  money  nor  of  specific  real 
or  personal  property,  and  therefore  was  not 
within  the  provisions  of  section  280  of  Code 
of  Civil  Procedure  regulating  the  right  to  a 
trial  by  Jury.  In  1893  (St  1893,  {{  3873- 
46.38),  the  Legislature  of  the  territory  of 
Oklahoma  adopted  a  Civil  Code  of  Procedure 
substantially  the  same  as  that  in  force  in  the 
state  of  Kansas.  The  Supreme  Court  of 
Kansas,  in  State  v.  McManus,  65  Kan.  720, 
70  Pac.  700,  sustained  the  constitutionality  of 
chapter  232,  Laws  1901,  declaring  all  places 
where  the  illegal  traffic  in  intoxicating  liq- 
uors was  carried  on  to  be  nuisances,  and 
providing  for  the  summary  condemnation  and 
destruction  of  the  property  used  in  such 
traffic.  It  was  contended  that  this  act  was 
In  violation  of  article  14,  }  1,  of  the  Consti- 
tution of  the  United  States  and  of  certain 
sections  of  the  state  Constitution,  inclnding 
section  19  of  the  Bill  of  Rights,  which  pro- 
vides that  the  right  of  a  trial  by  Jury  should 
remain  inviolate.  The  proceeding  was  held 
to  be  a  proceeding  In  rem  and  to  afford  due 
process  of  law  and  to  be  unobjectionable  in 
so  far  as  the  provisions  of  the  state  Con- 
stitution were  considered.  Other  decisions 
sustaining  the  validity  of  similar  legislation 
are  as  follows:   Kirkland  v.  State,  72  Ark. 
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171.  78  S.  W.  770,  65  L.  R.  A.  76, 105  Am.  St 
Rep.  25,  2  Ann.  Cas.  242;  Kite  ▼.  People.  32 
Colo.  5.  74  Pac.  886;  Olennon  v.  Brltton,  165 
nL  232,  40  N.  E.  594 ;  Frost  v.  People,  183 
m.  635,  61  N.  E.  1054,  86  Am.  St.  Rep.  352 ; 
Board  of  Police  Com'rs  t.  Wagner,  93  Md. 
182,  48  AtL  455,  62  L.  R.  A.  775,  86  Am.  St 
Rep.  423;  State  ▼.  CNell,  68  Vt  163,  2  AtL 
686,  66  Am.  Rep.  657 ;  Weller  v.  Snover,  42 
N.  J.  Law,  341;  State  t.  Intoxicating  liq- 
nore,  82  Vt  287,  73  AtL  586;  WlUlama  v. 
BlackweU,  2  Hurls.  &  C.  33.  The  reqnire- 
menta  in  section  2,  c.  188.  tbat  the  court 
(hoold  take  eridence  and  determine  the  Is- 
sues as  in  civil  cases,  does  not  mean  that  a 
jury  should  be  impaneled  for  the  trial  of 
such  issues.  A  Jury  trial  is  not  necessary  to 
constitute  due  process  of  law,  tor  there  are 
many  ciril  causes  in  this  state  that  are  tri- 
able before  the  court  without  the  intervention 
of  a  jury.  This  proposition  is  deemed  so 
well  settled  as  to  need  the  citation  of  no  au- 
thorities in  support  thereof. 

This  proceeding  is  not  an  action  for  the  re- 
covery of  specific  real  or  personal  property, 
bat  is  a  proceeding  in  rem,  and  is  not  one  of 
that  class  of  cases  where  a  Jury  trial  may 
be  claimed  by  virtue  of  section  19,  art.  2,  of 
the  Constitution. 

In  Shawnee  National  Bank  v.  United 
States.  249  Fed.  583.  61  O.  O.  A.  509,  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit 
held,  in  a  proceeding  to  forfeit  an  automo- 
bile seized  on  land  under  Revised  Stat.  S 
2140  (Comp.  Stat  {  4141),  on  the  ground  that 
it  bad  been  used  In  conveying  intoxicating 
liquors  into  the  Indian  country,  that  the  par- 
ties were  entitled  to  the  usual  rights  and 
remedies  incident  to  such  an  action.  Includ- 
ing the  right  to  a  trial  by  Jury.  That  cause 
originated  in  the  District  Court  of  the  Unit- 
ed SUtes  for  the  Western  District  of  Okla- 
homa, and  the  right  of  the  parties  to  a  jury 
trial  was  governed  by  the  rule  prevailing  in 
the  federal  courts,  and  the  case  is  not  con- 
clusive of  the  question  in  the  case  at  bar. 
Where  the  property  Involved  is  of  minor  val- 
ae,  such  as  dice,  cards,  gambling  tables,  bar 
fixtures,  or  fish  nets,  numerous  decisions 
could  be  cited  where  similar  proi)erty  was  in- 
volved. At  the  time  most  of  these  statutes 
vere  enacted  and  decisions  construing  them 
were  rendered,  the  automobile  and  truck  bad 
not  come  into  general  use,  and,  while  an  au- 
tomobile Is  a  valuable  article  of  property,  the 
manufacture  of  which  is  perfectly  lawful, 
and  while  it  is  ordinarily  used  for  lawful 
purposes,  this  does  not  prevent  the  Legisla- 
ture from  prohibiting  the  use  thereof  In  aid 
of  the  illegal  traffic  in  intoxicating  liquors 
and  to  authorize  its  summary  destruction 
wbere  such  illegal  use  has  l>een  established. 
Ldwton  V.  Steele,  supra ;  State  v.  O'Neli,  68 
Vt  140,  2  Atl.  586,  56  Am.  Rep.  557. 

Other  questions  not  being  briefed  or  urged 


in  the  oral  argument  will  not  be  considered. 
Hie  fact  that  the  automobile  was  being  Il- 
legally used  was  established  in  this  proceed- 
ing in  the  manner  provided  by  law,  and  the 
decree  declaring  it  forfeited  to  the  state  and 
ordering  a  sale  thereof  is  affirmed. 


(72  Old.   26S) 

ONE  BUICK  AUTOMOBILE,  MODEL  D,  44 

(BROWN,  Intervener)  v.  STATE. 

(No.  10426.) 

(Supreme  Court  of  Oklahoma.    April  IS,  1919.) 

(ByttoUu  &v  the  Court) 
Tbanbpobtatior  or  Liquobs— Fobixitobs  of 

AUTOMOBIUE. 

Affirmed  on  authority  of  One  Cadillac  Au- 
tomobile Tag  No.  6870,  No.  18,  Engine  No. 
55P89,  V.  State  of  Oklahoma,  Na  10424,  182 
Pac.  227. 

Error  from  District  Court,  Logan  County; 
John  P.  Hickam,  Judge. 

Proceeding  by  the  State  for  the  forfeiture 
of  an  automobile  as  having  l>een  used  in 
the  unlawful  transportation  of  intoxicating 
liquor,  in  wltich  Ofa  Brown  appeared  spe- 
cially and  filed  a  plea  to  the  Jurisdiction. 
Judgment  for  the  State,  and  the  intervener 
brings  error.    Affirmed. 

Turner  &  McAdams,  of  Oklahoma  City, 
for  plaintiff  in  error. 

Fred  W.  Green,  Co.  Atty.,  and  E.  C.  Bas- 
sett,  both  of  Outhrle,  for  defendant  in  er- 
ror. 

HARDT,  C.  J.  On  September  23,  1918,  the 
sheriir  of  Logan  county,  by  his  deputy,  filed 
his  verified  return  in  the  district  court  of 
said  county,  reciting  that  he  had  seized  the 
Buick  automobile  roadster,  and  arrested  one 
Ofa  Brown,  who  was  transporting  intoxicat- 
ing liquor  in  said  automobile  in  and  through 
said  county,  and  praying  that  the  matter  be 
set  down  for  hearing  at  an  early  date  to  de- 
termine whether  said  automobile  was  being 
unlawfully  used  in  the  conveyance  of  In- 
toxicating liquor  within  said  county  and 
state  and  whether  said  intoxicating  liquor 
should  be  confiscated  and  destroyed  as  re- 
quired by  law  and  the  automobile  forfeited 
to  the  state.  A  date  was  set  for  the  hearing, 
and  the  said  Ofa  Brown  filed  a  special  ap- 
pearance and  pleaded  to  the  Jurisdiction  of 
the  court,  in  which,  among  other  things, 
he  urged  tbat  chapter  188,  Session  Laws 
1917,  was  unconstitutional  and  void  and  re- 
pugnant to  the  Constitution  of  the  United 
States  anil  the  state  of  Oklahoma,  in  that 
It  specifically  denies  the  right  of  a  trial  by 
a  Jury  of  the  issue  as  to  whether  the  prop- 
erty seized  was  being  used  for  unlawful 
purposes  in  violation  of  article  2,  |  19,  and 
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of  article  2,  |  20,  of  the  Constltatlon.  Oth- 
er objections  were  urged  In  the  plea,  but  the 
only  question  urged  In  the  brief  and  oral 
argument  Is  that  Just  stated. 

The  questions  urged  In  this  case  are  Iden- 
tical with  those  presented  In  No.  10124,  One 
<Jadlllac  Automobile  v.  State  of  Olclahoma, 
182  Pac.  227,  this  day  decided,  and  upon  the 
authority  of  that  case  the  judgment  la  af- 
firmed. 


(75  Okl.  131) 

BBINHBIMEJR  v.  MATS.    (No.  9065.) 

(Supreme  Court  of  Oklahoma.    March  4,  1919. 
Further  Rehearing  Denied  July  8,  1919.) 

(Syllalu*  hy  the  Court.) 

1.  IiANDLOBD   AKD  TENANT   «=355(3)— LEASB— 

Lessee's  Refusal  to  Deliveb  Pbemises— 

Dauaoes. 
In  a  lease  providing  that  "at  the  termina- 
tion of  this  lease  contract,  party  of  the  second 
part  hereby  agrees  and  binds  himself,  his  heirs, 
executors,  administrators  and  assigns  to  sur- 
render the  peaceable  and  exclusive  possession 
of  said  house  and  premises  to  said  J.  G.  Mays, 
his  heirs,  assigns,  executors  or  administrators, 
in  the  same  condition  as  he  may  have  received 
them,  ordinary  n-ear  and  tear  and  damage  by 
fire,  wind,  and  rain  excepted,"  the  rule  as  to  the 
measure  of  damages  for  failure  on  the  part  of 
the  lessee  to  deliver  the  premises  as  provided 
nnder  this  provision  is  the  reasonable  and  neces- 
sary cost  for  their  restoration  to  the  condition 
in  which  they  were  received  by  him. 

2.  KviOENCB  <S=»441(1)  —  Parol  Evidencb— 
Wbitten  Contbact. 

In  the  absence  of  fraud,  accident,  or  mis- 
take, where  parties  meet  and  negotiate  con- 
cerning a  contract,  discuss  its  proposed  terms 
and  conditions,  and  finally  end  the  matter  by 
executing  a  written  contract  fully  covering  the 
subject,  it  represents  the  final  agreement  of  the 
parties,  and  parol  evidence  tending  to  vary, 
contradict,  enlarge  or  narrow  its  terms  is  not 
permissible. 

(Additional  Byttabu*  ly  Editorial  Staff.) 

3.  Estoppel  ®=s>90(1)— Acquiescence— Injo- 
BT  TO  Leased  Pbeuises. 

That  the  improvements  and  changes  made 
by  a  lessee  on  leased  premises  were  within  the 
knowledge  and  consent  of  the  lessor  did  not  estop 
the  lessor  from  claiming  a  compliance  with  pro- 
vision of  the  lease  that  premises  should  be 
surrendered  in  same  condition  as  received,  nat- 
ural wear  and  tear  excepted. 

Error  from  District  Court,  Orady  County; 
Will  Linn,  Judge. 

On  second  petition  for  rehearing.  AfDrmed. 
For  former  opinion,  see  174  Pac.  752. 

Riddle  &  Hammerly,  of  Chlckasha,  for 
plaintiff  in  error. 

Welborne  &  Bailey,  of  (^ickasha,  for  de- 
fendant In  error. 


PITCHFORD,  J.  This  action  was  com- 
menced In  the  district  court  of  Grady  coun- 
ty by  the  defendant  In  error  against  the 
plaintiff  in  error,  to  recover  damages  for 
breach  of  a  lease  contract  on  two  counts. 
The  parties  will  be  referred  to  as  they  appear- 
ed in  the  trial  court.  The  plaintiff  for  bis 
cause  of  action  alleges,  in  so  far  as  material 
to  the  Issues  here,  that  on  the  22d  day  of 
October,  1909,  plaintiff  and  defendant  en- 
tered into  a  rental  contract  whereby  the  de- 
fendant leased  from  the  plaintiff  a  certain 
building  in  Chlckasha,  Okl.,  to  be  used  for 
the  purpose  of  conducting  a  gents*  furnish- 
ing store,  the  lease  being  for  the  term  of 
five  years.  The  lease  contains  the  following 
provision: 

"At  the  termination  of  this  lease  contract, 
party  of  the  second  part  hereby  agrees  and 
binds  himself,  his  heirs,  executors  and  adminis- 
trators and  assigns  to  surrender  the  peaceable 
and  exclusive  possession  of  said  house  and  prem- 
ises to  said  J.  G.  Mays,  his  heirs,  assigns,  ex- 
ecutors or  administrators  in  the  same  condi- 
tion us  be  may  have  received  them,  ordinary 
wear  and  tear  and  damage  by  fire,  wind  and 
rain  excepted." 

The  plaintiff  alleges  that  the  defendant 
breached  this  provision  by  removing  a  por- 
tion of  the  partition  wall  between  the  leased 
premises  and  the  building  adjoining,  making 
one  room,  and  by  changing  the  front  of  said 
building,  and  that  the  plaintiff  was  thereby 
damaged  in  the  sum  of  $701.25.  For  the 
second  cause  of  action,  the  plaintiff  alleges 
that  he  entered  Into  a  contract  with  the  de- 
fendant on  the  7th  day  of  December,  1914, 
whereby  the  defendant  was  to  have  the  use 
of  said  storeroom  in  said  building  and  to 
pay  therefor  a  rental  of  $65  per  month ;  tliat 
the  defendant  continued  to  occupy  the  prem- 
ises and  pay  the  rent  until  the  Ist  of  June, 
1915,  when  defendant  abandoned  the  prem- 
ises and  refused  to  pay  the  rent  for  the  re- 
mainder of  the  year.  Plaintiff  alleges  that 
he  made  an  effort  In  good  faith  to  lease  said 
premises  after  the  defendant  abandoned  the 
same,  but  was  unable  to  secure  a  tenant,  and 
therefore,  by  reason  of  the  breach  of  sold 
lease,  plaintiff  was  .damaged  in  the  sum  of 
f455.  The  defense  interposed  by  the  defend- 
ant was  that  the  changes  made  in  the  building 
by  him  were  made  by  reason  of  an  agree- 
ment and  understanding  with  the  plaintiff, 
and  that  the  only  condition  imposed  bn  him 
by  the  plaintiff  in  making  the  changes  was 
that  the  defendant  should  pay  the  expenses 
of  the  changes  and  remodeling  of  said  build- 
ing. There  was  a  trial  to  the  jury,  and  ver- 
dict and  judgment  rendered  for  the  plaintiff 
for  the  sum  asked  for  In  the  petition,  to  wit, 
$1,156.25.  From  this  judgment  the  defend- 
ant appeals,  and  assigns  as  error  that  the 
verdict  of  the  jury  was  contrary  to  the  ev- 
idence and  the  law,  and  against  natural  jus- 
tice, was  unconscionable  and  inequltaM& 
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The  defendant  over  the  objection  of  tbt; 
pUlntlff  was  permitted  to  introduce  evidence 
to  the  effect  tliat  the  defendant  occupied  the 
Inman  Building  adjoining  the  building  leased 
from  the  plaintiff ;  that  a  partition  wall  sup- 
ported the  two  buildings;  that  the  defend- 
ant desired  to  lease  the  plaintiff's  building 
and  throw  the  two  into  one  for  the  purpose 
of  conducting  a  gents'  furnishing  store ;  that 
it  was  well  known  to  the  plaintiff  that  it 
would  be  necessary,  before  the  building  could 
be  used  for  the  purposes  intended,  to  remove 
t  portion  of  the  partition  wall. 

[2]  If  all  this  was  contemplated  at  tbe 
time  of  the  execution  of  tbe  lease,  why  not 
bave  tbe  same  Incorporated  therein?  Why 
have  the  lease  to  contain  provisions  in  di- 
rect conflict  with  tbe  understanding  of  tbe 
parties?  A  written  contract  is  presumed  to 
incorporate  tbe  agreement  of  the  parties. 
There  is  no  ambiguity  in  the  lease  in  tbe  in- 
stant case;  fraud  is  not  charged;  no  acd- 
doit  or  mistake  is  alleged.  There  is  a  long 
line  of  authorities  of  tills  court  holding  that 
In  the  absence  of  fraud,  accident,  or  mis- 
take, where  parties  meet  and  negotiate  con- 
cerning a  contract,  discuss  its  proposed 
terms  and  conditions,  and  finally  end  the 
matter  by  executing  a  written  contract  fully 
covering  tbe  subject.  It  represents  tbe  final 
agreement  of  tbe  parties;  and  parol  evi- 
dence tending  to  vary,  contradict,  enlarge,  or 
narrow  its  terms  Is  not  admissible.  Miller 
Bros.  V.  McCall,  3T  Okl.  634.  133  Pac.  183; 
Kirkbride  Drilling  &  Oil  Co.  v.  Satterlee,  32 
OkL  22,  121  Pac.  635;  Gamble  v.  Riley.  39 
Okl.  363,  135  Pac.  300;  German  Stock  Food 
Ca  V.  Miller,  39  Okl.  634,  136  Pac.  426; 
Coyle  V.  Arkansas  V.  &  W.  Ry.  Co.,  41  Okl. 
ms.  139  Pac.  294:  Spalding  v.  Howard,  51 
Okl.  502,  152  Puc.  106. 

11,3]  We  bave  examined  tbe  authorities 
cited  by  plaintiff  In  error,  but  fail  to  see 
wherein  tne  same  are  applicable  to  tbe  case 
at  bar.  The  case  of  McGregor  v.  Board  of 
Education  of  the  City  of  New  York,  107  N. 
I.  511,  14  N.  E.  420,  arose  out  of  an  action 
by  tbe  lessor  against  tbe  lessee  under  a  lease 
whereby  the  premises  were  let  to  tbe  defend- 
ant to  be  used  for  tbe  purpose  of  a  public 
school.  Alterations  in  tiie  Interior  of  tbe 
building  were  permitted  by  tlie  lessor  to  be 
made  by  tbe  lessee.  In  the  printed  form  of 
tbe  lease  used  to  express  the  agreement,  the 
clause  forbidding  alterations  was  stricken 
ont  before 'execution.  There  was  also  an  ex- 
press covenant  that  the  lessee  should  make 
all  requisite  alterations,  and  a  further  cove- 
nant on  their  part  to  surrender  tbe  premises 
at  tbe  expiration  of  tbe  lease,  "In  the  same 
condition  as  they  were  at  the  execution  of 
this  lease,  reasonable  use  and  wear  thereto 
as  a  public  school  and  damages  by  the  ele 
ments  excepted."  Tbe  lessee  entered  and 
changed  the  dwelling  house  Into  schoolrooms, 
removing  partitions  and  making  alterations 
necessary  for  the  new  use.    This  lease  was 


followed  by  three  others  In  similar  form. 
The  lease  itself  discloses  that  alterations 
were  contemplated  at  the  time  by  the  par- 
ties. 

In  the  case  of  Chesapeake  Brewing  Co.  t. 
Goldberg,  107  Md.  485,  69  AU.  37,  15  Ann. 
Cas.  879,  tbe  lease  contained  this  clause: 

"And  the  said  lessee  hereby  covenants  and 
agrees  with  the  said  lessor  •  •  •  that  ho 
will  keep  said  premises  in  repair,  and  surrender 
the  same  at  the  end  of  the  term  hereby  created, 
or  any  renewal  thereof,  in  tbe  same  condition  as 
they  now  are,  losses  by  fire  and  acts  of  God  ex- 
cepted." 

At  the  trial  it  waa  proven  without  objec- 
tion that  at  the  time  the  lease  was  made  it 
was  understood  and  agreed  between  the  par> 
ties  tliat  the  property  should  be  Improved 
and  put  in  good  condition  before  the  lessee 
entered  into  possession.  The  lessee  agreed 
to  pay  $100  toward  these  repairs  and  im- 
provements, which  cost,  as  testified  to  by  the 
lessor,  $560  or  $650.  The  lessor  testified  that 
he  overhauled  the  property  from  top  to  bot- 
tom, and  delivered  It  to  the  defendant  brew- 
ing company  In  good  condition.  He  further 
stated  tliat  he  told  the  defendant  company 
that  if  they  would  pay  $100  he  would  rent  it 
to  them,  and  they  agreed  and  fulfilled  their 
contract,  and  it  was  held  that  the  evidence 
of  tills  collateral  agreement  to  Improve  the 
property  l)efore  the  lessee  entered.  If  not  le- 
gally admissible,  yet  being  admitted  without 
objection,  should  be  considered  and  allowed 
its  full  force  and  effect ;  that  when  evidence 
is  let  In  generally  without  objection  and  no 
attempt  is  made  in  the  trial  court  to  limit 
or  confine  its  effect,  it  is  in  for  all  purposes, 
and  must  be  considered  and  allowed  its  full 
forc&  There  was  other  evidence  In  the  case 
let  In  without  objection,  tending  to  prove 
that  before  the  repairs  were  made  the  prop- 
erty was  in  such  bad  condition  that  it  was 
not  fit  for  use.  These  improvements  seem  to 
have  been  made  after  the  lease  was  signed, 
but  before  the  lessee  had  entered  into  pos- 
session. Tbe  contention  of  the  plaintiff  was 
that  the  premises  should  have  been  returned 
in  the  condition  they  were  in  at  the  signing 
of  the  lease,  the  defendant  contending  that 
they  were  to  be  returned  in  the  condition  in 
which  they  were  received  by  the  lessee.  Tbe 
lease  was  silent  as  to  tbe  date  of  the  month, 
the  only  evidence  as  to  the  time  of  its  exe- 
cution being  tbe  recital  at  the  commencement 

of  the  lease  that  it  was  made  on  this 

day  of  March  in  the  year  1904.  The  court 
held  that  the  omission  of  the  date  Indicated 
that  tbe  minds  of  the  contracting  parties 
were  not  directed  to  the  time  of  making  the 
lease,  because  tbe  words  "now  are"  are  inap- 
plicable to  any  particular  date  in  the  month, 
and  the  covenant  in  tbe  lease  was  "that  the 
premises  are  now  in  good  repair,"  when  tbe 
evidence  tended  to  show  that  in  fact  before 
the  repairs  were  made — that  is,  at  the  time 
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the  lease  was  executed — ^tbey  were  in  bad 
condition,  and  it  was  lield  that  it  was  the 
understanding  and  contention  of  the  original 
parties  to  the  lease  that  the  premises  should 
be  rendered  at  the  end  of  the  term  in  the 
same  condition  they  were  at  the  l)eglnnlng 
thereof. 

The  case  of  Clark  &  Stevens  v.  Gerke  et 
al.,  KM  Md.  604,  65  AtL  326,  grew  out  of  a 
lease  given  by  the  appellees  to  the  appellant. 
Among  the  stipulations  of  the  lease  was  one 
for  the  making  by  the  lessees  of  certain  re- 
pairs and  alterations  in  the  premises,  which 
were  st>ecifically  provided  for  and  definitely 
described.  The  specifications  made  no  pro- 
visions for  repair  of  the  side  walls  of  the 
building.  In  anticipation  of  their  occupancy 
of  the  premises,  the  appellant  sought  from 
the  proper  authorities  a  permit  as  required 
by  the  ordinances  of  the  city  for  doing  the  re- 
Itairs  or  making  the  improvements  required 
by  the  stipulations  of  the  lease.  L'pon  in- 
vestigation the  authorities  pronounced  the 
side  walls  unsafe  and  dangerous,  and  sent 
notice  to  the  owners  of  the  building  that  the 
walls  were  a  menace  to  the  safety  of  persons 
and  property,  and  condemned  the  building, 
and  the  owners  of  the  property  were  di- 
rected to  have  the  same  made  safe  and  se- 
cure  immediately.  The  lessors  failed  to  com- 
ply with  the  orders  so  received,  and  the  les- 
sees did  the  work  required  of  the  lessors. 
The  question  arose  as  to  who  should  pay  the 
expenses  Incurred  so  as  to  meet  the  require- 
ments of  the  ordinance.    The  court  said: 

"Covenants  in  a  lease  requiring  the  less«e  to 
keep  the  premises  in  good  order  and  surrender 
the  peaceable  and  quiet  possssion  of  the  same  at 
the  expiration  of  the  term  in  as  good  condition 
aa  when  received,  natural  wear,  tear  and  decay 
excepted,  and  providing  that  whatever  altera- 
tions or  repairs  the  lessee  should  be  permitted 
to  make  should  be  done  at  his  own  expense,  and 
that  previous  to  quitting  the  premises  he  would 
pot  them  in  the  same  condition  in  which  he  re- 
ceived them,  do  not  impose  a  present  obligation 
to  put  the  property  in  an  Improved  condition, 
but  only  to  keep  and  surrender  it  in  the  condi- 
tion in  which  the  lessee  received  it,  subject  to 
the  natural  deterioration  from  wear,  tear,  and 
decay,  and  hence  did  not  obligate  the  lessee  to 
pay  for  the  removal  and  rebuilding  of  a  portion 
of  the  building  leased  made  pursuant  to  the  or- 
der of  the  inspector  of  buildings,  which  changes 
were  necessary  to  be  made  before  the  lessee 
eonld  enter  into  the  enjoyment  of  the  lease." 

The  defendant  further  contends  that  the 
Improvements  and  changes  made  by  him  were 
made  with  the  knowledge  and  consent  of  the 
plalntiflf,  and  that  therefore  the  plaintifT  is 
estopped  from  claiming  a  compliance  with 
the  provision  of  the  lease  quoted.  With  this 
contention  we  cannot  agree.  It  is  true  the 
plttintifr  was  aware  of  the  changes,  he  dis- 
cussed the  same  with  defendant,  and  at  the 
time  Informed  the  defendant  the  building  be- 
longed to  him  (the  defendant)  during   the 


term  of  the  lease,  and  all  he  required  of  the 
defendant  was  that  the  property  be  retoni' 
ed  to  him  as  provided  by  the  lease. 

There  was  no  error  committed  by  the  court 
In  refusing  to  give  the  instructions  tendered 
by  the  defendant,  for  the  reason  that  the  In- 
structions were  based  upon  propositions 
which  were  not  supported  by  competent  evi- 
dence, but  should  we  hold  that  the  instruc- 
tions offered  and  refused  were  proper,  the 
substance  of  these  instructions  is  covered  by 
instruction  No.  11,  given  by  the  court,  in 
which  the  Jury  were  instructed  that,  if  they 
t>elieved  and  found  from  the  evidence  in  the 
case  that  after  the  execution  of  the  lease  con- 
tract, the  plaintiff  Mays  agreed  with  the  de- 
fendant CBeinheimer  that  the  defendant  might 
make  the  changes  and  improvements  on  the 
building,  and  released  lilm  from  his  written 
contract  to  surrender  the  premises  at  the  end 
of  said  lease  in  the  same  condition  in  which 
they  were  received,  then  and  in  that  event 
the  law  would  be  for  the  defendant  on  the 
first  count  of  the  petition.  This  instruction 
was  more  favorable  to  the  defendant  than  be 
was  entitled  to  under  the  evidence.  On  the 
question  of  damages,  the  court  instructed  the 
Jruy  that  if  the  defendant  failed  to  return 
the  premises  in  the  condition  named  under 
the  lease,  the  defendant  would  be  liable  for 
such  sum  as  would  be  the  reasonable  and 
necessary  cost  for  their  restoration  to  the 
condition  in  which  the  same  were  delivered 
to  the  defendant.  Under  the  facts  In  the 
case  this  instruction  was  a  correct  statement 
of  the  law. 

In  the  case  of  Willoughby  v.  Atkinson  Fur- 
nishing Co.,  Supreme  Judicial  Court  of  Maine, 
93  Me.  185,  44  Atl.  612,  the  facts  are  almost 
Identical  with  the  facts  in  the  instant  case. 
There  the  lease  contained  the  usual  covenant 
on  the  part  of  the  lessee  to  "deliver  the  prem- 
ises at  the  end  of  the  term  in  as  good  order 
and  condition,  reasonable  use  and  wearing 
thereof  or  inevitable  accident  excepted,  as 
the  same  are  or  may  l>e  put  Into  by  said  les- 
sor, and  not  make  or  suffer  any  waste  there- 
of." It  also  contained  the  provision,  "with 
the  privilege  of  removing  whatever  partitions 
the  lessee  should  desire  to  remove  during 
their  term  of  occupancy,  provided  the  said 
lessee  replaced  said  partitions  In  as  good 
condition  as  they  found  them."  The  prop- 
erty leased  was  a  brick  building.  It  con- 
sisted of  two  stores  upon  the  ground  floor. 
For  the  purpose  of  using  the  building  as  one 
store,  the  lessee  took  down  partitions  and 
made  numerous  other  alterations,  but  failed 
upon  the  termination  of  the  lease  to  replace 
the  partitions  removed  and  to  restore  the 
building  In  other  respects  to  the  same  con- 
dition in  which  It  was  at  the  time  of  the 
lease.  In  delivering  the  opinion,  the  court 
said: 

"The  defendant  contends  that  the  measnri 
of  damages  is  the  injury,  if  any,  to  the  market 
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nlae  of  the  property;  that,  if  the  alterations 
made  hj  the  leasee  enhance  the  market  value 
of  the  property,  no  damages  would  be  recover- 
able upon  this  branch  of  the  case.  We  do  not 
think  that  this  is  the  correct  rule.  The  plain- 
tiff was  the  owner  of  the  building  so  arranged' 
as  to  consist  of  two  stores,  offices,  and  halls.  In 
bis  lease  he  allowed  the  defendant,  at  its  own 
expense,  to  make  such  alterations  as  would  con- 
vert the  whole  building  into  one  store,  but  the 
iMsee  was  required,  by  the  provisions  in  the 
lease  already  referred  to,  at  the  expiration  of 
the  term  to  replace  any  partitions  removed,  and 
to  deliver  ap  the  building  in  as  good  condition 
as  when  leased.  The  defendant  cannot  say,  in 
answer  to  a  claim  for  damages  for  nonper- 
formance of  its  covenants,  that  the  radical 
changes  voluntarily  made  by  it  enhanced,  or 
did  not  diminish,  the  value  of  the  property.  The 
owner  was  entitled  to  exercise  his  own  judg- 
ment as  to  the  interior  arrangement  of  his  own 
bnilding.  He  allowed  the  alterations  to  be 
made,  but  he  protected  bis  rights  by  the  clauses 
in  the  lease  which  required  the  lessee  to  restore 
the  building  in  the  same  condition,  so  far  as 
volnntary  alterations  are  concerned,  as  when 
leased. 

"The  rule  as  to  the  measure  of  damages  is  a 
simple  one.  It  is  the  cost  of  doing  what  the 
defendant  covenanted  to  do  but  did  not  do— 
the  cost  of  replacing  the  partitions  and  restor- 
ing the  building  to  the  same  condition,  so  far  as 
these  voluntary  alterations  are  concerned,  as  it 
was  in  when  leased.  In  an  English  case,  decid- 
ed by  the  Court  of  Queen's  Bench  in  1891,  it 
was  decided  that  the  measure  of  damages  for  a 
breach  of  a  covenant  to  leave  demised  premises 
in  repair  is  the  amount  of  money  necessary  to 
pot  the  premises  into  the  state  of  repair  re- 
quired by  the  covenant.  Joyner  t.  Weeks,  2 
Q.  B.  81." 

If  error  was  committed  by  the  trial  court, 
the  same  was  In  favor  of  the  defendant,  and 
he  cannot  be  heard  to  complain. 

Tbe  Jadgment  of  the  court  below  is  there- 
fore affirmed. 

All  the  Justices  concur. 


(75  Okl.  79) 

In  re  mCKOBrS  GUABDIANSHIP. 

HICKORT  et  al.  r.  CAMPBELL  et  aL 

(No.  10564.) 

(Supreme  Court  of  Oklahoma.    June  17, 1919.) 

(Byttabtu  Iv  tJ^e  Court.) 

1.  IMDIANB    «=>13— POWKB    OV    PBOBATE    AT> 
TOBUKT— STATUTS. 

Section  6  of  an  act  of  Congress  approved 
Uay  27,  1908,  c.  199,  86  Stat  at  L.  S12,  de- 
fining  the  duties  and  powers  of  the  local  rep- 
resentative now  officially  known  as  the  probate 
attorney,  provide  that  be  may  "go  to  the  fur- 
ther extent  of  prosecuting  any  necessary  rem- 
edy •  •  •  to  preserve  the  property  and 
protect  the  Interest  of  minor  allottees"  grants 
to  him  power  filU  and  plenary  to  preserve  the 
property  and  protect  their  interest  which  by 


necessity  most  carry  with  it  tbe  right  of  an 
appeal  by  him,  and  this  right  of  appeal  Is  not 
denied  or  prevented  by  the  failure  of  the  guard- 
ian to  assent  or  join  tbere'i. 

2.  Indians  «=>13— Mirob  Aixottexs— Jubis- 
DicTioN  or  State  Pbobatb  Coubt— Poweb 

or   PbOBATE   Al'TOBNET. 

Under  section  8,  supra,  the  person  and 
property  of  minor  allottees  are  made  subject 
to  the  jurisdiction  of  tiie  probate  courts  of  the 
state,  and  in  tbe  same  section  the  power*  and 
duties  of  the  probate  attorney  are  defined. 
Courts  in  exercising  the  jurisdiction  conferred 
must  recognize  the  powers  and  duties  of  the 
probate  attorney  as  defined  in  aaid  section. 

3.  INDIANB  «=3l3— Interest  or  Minob  Ai,- 
LOTTEES— Appeal  bt  Pbobatb  Attobnet— 
Bond. 

Under  section  6,  supra,  bond  as  a  condition 
precedent  to  an  appeal  by  the  probate  at- 
torney not  being  required  by  the  act,  the  stat- 
ute requiring  bond  is  therefore  ineffective  and 
inapplicable  in  an  appeal  by  him  from  an  order 
affecting  the  interest  of  a  minor  allottee  from 
whom  it  is  his  official  duty  to  represent. 

4.  Indians  «=9l3— Sai.b  or  Subplub  Aixot- 
MENT— Value  or  Land— Fikonto. 

On  hearing  return  of  sale  wherein  $26,000 
has  been  bid  for  the  lands,  four  witnesses  fixed 
the  value  of  the  land  ranging  from  $80,000  to 
$36,000,  the  guardian  at  $24,000,  the  bidder 
at  $25,000,  and  the  appraisers  at  $26,000,  the 
court  found  that  the  value  of  the  land  sold 
was  not  disproportionate  to  the  amount  of  the 
bid.  Beld,  that,  as  the  value  of  the  land  is  a 
matter  of  judgment,  witnesses  might  honestly 
differ,  and  the  finding  of  the  court  should  not 
he  disturbed. 

6.  Infants  <S=92— CAPACirr— SuaaEsnoNS  to 

COUBT. 

Theoretically  speaking,  a  minor  has  no  ca- 
pacity at  all  to  judge  what  is  best  for  him  or 
his  estate;  but,  practically  speaking,  when  a 
minor  is  of  an  age  approaching  majority  and 
has  had  the  benefits  of  an  education,  he  may 
suggest  facts  and  views  of  policy  worthy  of 
consideration  by  a  court  in  the  exercise  of  its 
discretion  and,  if  worthy  of  consideration, 
should  be  given  great  weight 

6.  GuABDiAN  AND  Wabd  «=390  —  Sale  or 
Realty  bt  Ouabdl&n— JnoouENTS  and  Ob- 
debs— Modification  OB  Vacation— Rights 
or  Biooeb. 

In  a  sale  of  real  estate,  prior  to  passing 
of  title  by  guardian  to  a  purchaser,  all  Judg- 
ments and  orders  made  in  reference  thereto 
sleep  in  the  bosom  of  the  court  and  may, 
upon  proper  notice  and  for  sufficient  reasons, 
be  modified,  vacated,  or  set  aside.  Until  title 
passes,  tbe  interest  of  the  bidder  is  secondary 
to  the  interest  of  a  minor,  and  such  interest 
of  the  bidder  does  not  deprive  the  court  of  its 
discretion  to  act  for  the  best  interest  of  the 
minor  and  make  all  necessary  orders  in  refer- 
ence thereto. 

7.  Guabdian  and  Wabd  «=>108— Sals— Vai/- 
UB  or  Land— Avdunt  or  Bid— Oohsidsba- 

TION. 

The  court,  in  hearing  the  issue  whether  or 
not  the  value  of  the  land  sold  is  dispropo^ 


tt=>ToT  ether  oases  see  same  topic  and  KBT-NUUBEB  in  all  Key-Numberea  Dlsasts  and  ladazas 
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tionatcj  to  the  amount  of  the  bid,  should  con- 
fine the  evidence  as  to  its  value  on  day  of  sale, 
and  not  as  to  its  value  on  day  of  confirmation. 

8.  Indians  ^=>13— Saee  of  Interest  or  Mi- 
nors—Confibmation  OF  Sale— Issues— 
Hearing  on  Appeal. 

Upon  hearing  return  of  sale  of  real  estate, 
the  oldest  of  the  minors  and  probate  attorney 
protested  against  the  confirmation  of  the  sale 
for  the  reason  that  the  amount  of  the  bid 
was  disproportionate  to  the  value  of  the  land 
and  for  the  further  reason  that  It  was  not  for 
the  best  interest  of  the  estate  of  the  minors 
that  the  land  be  sold.  The  county  court  found 
that  the  bid  was  not  disproportionate  to  the 
value  of  the  land,  and  that  the  guardian  con- 
ducted the  sale  as  by  law  required,  but  de- 
nied confirmation  without  giving  a  reason  there- 
for. The  order  denying  confirmation  was  ap- 
pealed to  the  district  court,  who  heard  evi- 
dence as  to  whether  the  bid  was  disproportion- 
ate to  the  value  of  the  land,  but  refused  to 
bear  evidence  as  to  whether  it  was  for  the  best 
interest  of  the  minors  that  the  lands  be  sold. 
Beld,  that  both  issues  were  properly  before 
the  county  court,  that  a  better  procedure 
would  have  been  to  have  separated  the  two  is- 
sues and  heard  each  separately;  and  further 
held,  that  the  appeal  from  the  county  court 
brought  up  both  issues,  and  it  was  error  for 
the  district  court  not  to  hear  evidence  as  to 
'whether  it  was  for  the  best  interest  of  the 
minors  that  the  lands  be  sold. 

9.  Indians  0=»13— Estate— Duty  of  Court. 

The  watrbfulness  and  vigilance  of  a  court 
should  be  quiclcened  when  dealing  with  an  es- 
tate of  full-blood  Indians,  whose  Icnowledge  of 
the  English  language  may  be  totally  lacking  or 
deficient  and  whose  timidity  to  appear  in  court 
is  well  Itnowu  and  whose  experience  in  the 
affairs  of  life  has  been  limited. 

Error  from  District  Court,  Tolsa  County; 
Owen  Owen,  Judge. 

In  the  matter  of  the  guardianship  of  Lou- 
ina  Hickory  and  others.  J.  C.  W.  Bland  was 
appointed  guardian  of  Louina  Hickory  and 
others,  Indian  minors,  and  was  authorized 
by  the  county  court  to  sell  that  part  of  their 
deceased  mother's  allotment  commonly  known 
as  the  surplus  allotment,  and  made  a  sale 
to  J.  O.  Campbell,  and  on  the  county  court's 
denial  of  confirmation  Campbell  appealed  to 
the  district  court,  where  the  sale  was  con- 
firmed, from  whidi  Judgment  James  S.  Wat- 
son, United  States  Probate  Attorney  and 
next  friend,  brings  error.  Decree  of  district 
court  confirming  the  sale  set  aside,  with  di- 
rection. 

James  S.  Watson,  of  Tulsa,  for  plaintiffs 
In  error. 

W.  T.  &  A.  O.  Hunt  and  C.  P.  Chenault, 
all  of  Tulsa,  for  defendants  in  error. 

HIGQINS,  J.  On  January  3,  1915,  Jennie 
Hickory  departed  this  life,  leaving  surriring 
ber  a  husband,  Thomas  Hickory,  and  three 
minor  children,  to  wit,  Louina,  Sallie,  and 
Sanunle.    All  parties  being  full-blood  Creek 


Indians.  J.  C.  W.  Bland  was  by  the  county 
court  of  Tulsa  county  appointed  guardian  ot 
the  persona  and  estates  of  these  Indian  min- 
ors and  filed  his  petition  for  the  sale  of  that 
portion  of  their  deceased  mother's  allotment 
commonly  known  as  the  "surplus  allotment" 
The  county  court  entered  its  decree  author- 
izing a  sale  of  the  said  land,  whereupon  a 
sale  was  had,  and  one  J.  O.  Campbell  bid 
the  sum  of  $26,000  therefor.  The  county 
court  denied  confirmation  to  him,  whereup- 
on the  bidder,  J.  O.  Campbell,  appealed  to 
the  district  court,  and  upon  hearing  in  that 
court  the  sale  was  confirmed,  from  which 
judgment  the  local  representative  of  the 
Interior  Department,  in  this  case  the  pro- 
bate attorney,  lodged  an  appeal  in  this  court. 

The  guardian  and  J.  O.  Campbell,  the  bid- 
der, moved  this  court  to  dismiss  the  appeal 
for  the  reason:  First,  that  the  appeal  is 
taken  by  the  probate  attorney  as  next  friend 
without  the  aid  or  consent  of  the  guardian; 
and,  second,  that  no  supersedeas  bond  was 
given,  filed,  or  approved  as  by  law  required. 

Tlie  probate  attorney  contends  that  the 
cause  should  be  reversed  for  the  reasons: 
First,  that  the  amount  of  the  bid  is  dispro- 
portionate to  the  value  of  the  land;  and, 
second,  that  the  district  court  erred  In  not 
hearing  evidence  as  to  whether  or  not  It 
was  to  the  best  Interest  of  the  estate  the 
land  be  sold. 

[1]  As  to  the  first  proposition  raised  by 
defendants  in  error  in  the. motion  to  dismiss, 
alleging  that  the  probate  attorney  is  without 
legal  authority  to  take  this  appeal,  the 
guardian  not  having  done  so  or  consented 
thereto,  Clark  v.  De  Graffenreid  (OkL)  166 
Pac.  736,  holds  that  the  probate  attorney  has 
legal  authority  to  take  an  appeal  from  a 
judgment  affecting  the  rights  of  minor  al- 
lottees. The  power  thus  conferred  is  su- 
perior and  greater  than  the  power  conferred 
on  a  guardian,  and,  where  there  is  a  conflict, 
the  power  of  the  probate  attorney  must 
prevail,  and  he  cannot  be  deprived  of  this 
power  by  any  act  of  the  guardian.  The 
guardian  cannot  deprive  him  of  any  power 
upon  liim  conferred  by  Congress.  We  there- 
fore find  the  appeal  has  been  legally  taken 
to  this  court 

[2,  3]  As  to  the  second  proposition  that  the 
case  should  be  dismissed  for  the  reason  that 
no  appeal  bond  was  given  by  the  probate 
attorney  as  next  friend  of  the  minors,  from 
the  district  court  to  this  court:  It  appears 
that  tills  proposition  was  raised  in  the  last- 
cited  case,  and  that  the  matter  was  not  fully 
determined  therein.  Waiving  the  question 
whether  or  not  as  a  matter  of  right  an  ap- 
peal can  be  taken  from  the  district  court 
to  this  court  without  giving  bond,  we  shall 
discuss  the  question  whether  or  not  a  pro- 
bate attorney  can  appeal  from  a  judgment 
affecting  the  person  or  property  interest  of 
minor  allottees  of  the  Five  Civilized  Tribes 
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without  glring  an  appeal  bond.  The  pow- 
ers and  duties  of  ttie  probate  attorney  or 
local  representative  of  the  Interior  Depart- 
ment is  set  forth  In  section  6  of  an  act  of 
Congress  approved  May  27,  1908,  c.  199,  86 
Stat,  at  Ia  312,  which  Is  as  follows: 

"That  the  persons  and  property  of  minor  al- 
lottees of  the  Five  Civilized  Tribes  shall,  ez- 
oppt  as  otherwise  •  •  •  provided  by  law, 
be  subject  to  the  jurisdiction  of  the  probate 
ronrts  of  the  state  of  Oklahoma.  The  Secre- 
tary of  the  Interior  is  hereby  empowered,  un- 
der rules  and  regolations  to  be  prescribed  by 
bim,  to  appoint  such  local  representatives 
within  the  state  of  Oklahoma  who  shall  be  citi- 
zens of  that  state  or  now  domiciled  therein  as 
be  may  deem  necessary  to  inquire  into  and  in- 
vestigate the  conduct  of  guardians  or  curators 
having  in  charge  the  estates  of  such  minors, 
and  whenever  such  representative  or  represen- 
tatives of  the  Secretary  of  the  Interior  shall 
be  of  opinion  that  the  estate  of  any  minor  is 
Dot  being  properly  cared  for  by  the  guardian 
or  cnrator,  or  that  the  same  is  in  any  manner 
being  dissipated  or  wasted  or  being  permitted 
to  deteriorate  in  value  by  reason  of  the  negli- 
gence or  carelessness  or  incompetency  of  the 
guardian  or  cnrator,  said  representative  or 
representatives  of  the  Secretary  of  the  In- 
terior shall  have  power  and  it  shall  be  their 
dnty  to  report  said  matter  in  fuU  to  the  proper 
probate  court  and  take  the  necessary  steps  to 
have  snch  matter  fully  investigated,  and  go 
to  the  further  extent  of  prosecuting  any  nec- 
essary remedy,  either  civil  or  criminal,  or 
both,  to  preserve  the  property  and  protect  the 
interests  of  said  minor  allottees.    •    •    •  >• 

Jurisdiction  of  the  state  courts  over  the 
person  and  property  of  minor  allottees  must 
come  from  a  grunt  of  Congress,  otherwise 
they  have  no  Jurisdiction. 

In  the  same  breath  sXibJecting  the  property 
of  the  minor  allottees  to  courts  of  the  state. 
Congress  provided  for  the  appointment  of 
representatives,  now  officially  known  as  pro- 
bate attorneys,  and  defined  their  dnties  and 
powers.  Courts  In  accepting  the  jurisdic- 
tim  most  also  recognize  the  duties  and  pow- 
ers of  the  prol)ato  attorney.  Congress,  In 
conferring  power  upon  probate  attorneys  to 
prosecute  any  necessary  remedy  to  preserve 
and  protect  the  interest  of  minor  allottees, 
meant  to,  and  did,  grant  full  and  complete 
power,  which  necessarily  means  the  right  of 
an  appeal.  Tlte  grant  of  an  authority  to 
appeal  having  been  conferred  by  Congress, 
consequently  an  appeal  bond  by  the  probate 
attorney  cannot  be  required  as  a  condition 
precedent  to  an  appeal,  for  the  reason  the 
«ct  of  Congress  does  not  require  it.  The 
probate  attorney  mnst  follow  the  necessary 
I%al  procedure,  but  the  right  of  an  appeal 
cannot  be  denied  him  by  any  condition  pre- 
cedent not  required  by  Congress. 

Full  and  complete  powers  to  preserve  and 
protect  estates  of  minor  allottees  necessa- 
rily means  that  all  legal  Issues  by  the  pro- 
hate  attorney  raised  must  be  determined  and 
oassed  upon  both  in  the  trial  and  appellate 


courts  before  any  Judgment  shall  become 
effective  affecting  the  interest  of  any  minor 
allottee  for  whom  it  Is  his  duty  to  represent. 

[4]  As  to  the  first  proposition  raised  by 
the  probate  attorney  In  which  his  contention 
is  that  the  value  of  the  land  was  dispropor- 
tionate to  the  amount  of  the  bid  therefor: 
The  evidence  offered  at  the  hearing  in  the 
district  court  on  behalf  of  the  plaintiff  in 
error  consisted  of  four  witnesses  who  tes- 
tified to  the  value  to  be  from  |30,000  to 
$36,000.  It  was  stated  that  some  represen- 
tative of  the  Interior  Department  had  fix- 
ed the  value  at  ?36,000.  This  appraiser  did 
not  appear  in  person  and  testify;  It  was 
merely  a  statement  made  by  the  probate 
attorney.  The  guardian  testified  that  the 
land  was  worth  $24,000;  the  three  apprais- 
ers appointed  by  the  court  fixed  Its  value 
at  $26,000.  The  value  of  land  Is  largely  a 
matter  of  Judgment,  in  which  witnesses  may 
honestly  differ.  This  was  the  highest  bid, 
and  no  one  else  raised  the  bid  on  the  day  of 
confirmation.  We  do  not  believe  the  Judg- 
ment of  the  court  in  which  it  found 
that  the  value  of  the  land  was  not  dispro- 
portionate to  the  amount  of  the  bid  should 
be  distnrl>ed.  i 

In  the  hearing  of  the  matter  before  the  dis- 
trict court,  the  probate  attorney  sought  to 
prove  the  value  of  the  land  on  the  day  of  coH' 
flrmation.  Objections  were  made  thereto  and 
sustained  by  the  court  for  the  reason  that  the 
evidence  should  tie  as  to  its  value  on  the  day 
of  sale.  We  believe  the  holding  of  the  court 
Is  correct  and  such  holding  Is  upheld  In  Re 
Estate  of  Leonls,  138  Cal.  194,  71  Paa  171. 

Now  as  to  the  second  proposition  raised  by 
the  probate  attorney  In  the  district  court,  the 
court  heard  evidence  as  to  whether  or  not  the 
value  of  the  land  sold  was  disproportionate 
to  the  amount  of  the  bid,  but  refused  to  hear 
evidence  as  to  whether  It  was  for  the  best  In- 
terest of  the  estate  of  the  minors  that  the 
lands  be  sold,  and  It  was  this  refusal  to  hear 
evidence  that  tbe  probate  attorney  complains 
of.  In  order  to  determine  whether  or  not  this 
was  error.  It  will  be  required  to  determine 
what  Issues  were  before  the  county  court  and 
what  Issues  were  appealed  to  the  district 
court.  This  will  necessitate  a  statement  as 
to  what  the  petition  for  sale  and  decree  deny- 
ing confirmation  each  contain. 

In  the  petition  It  Is  stated  that  the  mincnrs 
own  and  possess  certain  personal  property, 
approximately  $10,000  each.  Invested  in  prom- 
issory notes  secured  by  a  first  mortgage  on 
real  estate;  that  the  annual  income  of  each 
minor  and  charge  against  each  Is  approxi- 
mately $1,000;  that  Lonlna  owns  an  allot- 
ment of  land:  that  the  minors  are  the  sole 
owners  of  their  deceased  mother's  allotment, 
each  owning  an  undivided  one-third;  and 
that  Sallle  and  Sammie  have  the  use  and  oc- 
cupancy of  the  homestead  allotment  of  their 
mother  until  April  26,  1931,  they  having  been 
born  since  Mar<^  6, 1906.   The  father,  Thorn- 
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as  Hickory,  to  treated  by  tbe  parties  as  hav- 
ing no  interest  lu  the  land,  and  this  opinion 
will  so  treat  him  as  having  no  interest  there- 
in. The  petition  further  states  that  the  lands 
involved  bring  an  annual  rental  of  $334,  and 
it  is  to  tbe  best  interest  of  the  estate  of  the 
minors  that  it  be  sold  and  the  proceeds  there- 
of put  ont  at  Interest  or  Invested  In  some 
productive  stock  or  government  bonds  or 
loaned  out  on  the  best  obtainable  terms  as 
the  court  may  direct. 

Tbe  probate  attorney  and  Thomas  Hick- 
ory, fatlier  of  tbe  minors,  recommended  a 
sale  of  the  property,  stating  that  it  was  to  the 
best  interest  of  the  minors  that  it  be  sold.  A 
decree  was  entered  by  the  county  court  au- 
thorizing a  sale  for  the  reason  and  for  the  pur- 
poses as  stated  in  the  petition.  Tbe  lands  in 
question  are  situated  near  the  city  of  Tulsa 
and  very  nearly  touch  one  of  the  additions  of 
that  city.  When  offered  for  sale,  J.  O.  Camp- 
bell, one  of  the  defendants  in  error,  was  the 
purchaser,  bidding  therefor  the  sum  of 
(26,000. 

When  the  return  of  sale  came  oa  for  con- 
firmation In  tlie  county  court,  the  probate  at- 
torney appeared  and  contested  confirmation 
of  sale  for  the  reason  that  the  bid  was  dis- 
proportionate to  the  value  of  the  land  and  for 
the  further  reason  that  It  was  not  for  tbe  best 
interest  of  the  minors  that  the  land  be  sold. 
A  letter  from  Louina,  the  oldest  of  the  minors 
to  her  father,  objecting  to  a  sale  of  the  land, 
was  colled  to  the  attention  of  the  court  The 
county  court  found  that  the  sale  was  legally 
and  fairly  conducted,  and  that  the  sum  bid 
was  not  disproportionate  to  the  value  of  the 
property  sold,  and  that  no  sum  exceeding  such 
bid  can  be  obtained;  that  the  guardian  in  all 
things,  proceeded  and  properly  managed  such 
sale  as  by  law  and  the  order  of  the  court  re- 
quired, further  reciting  the  appearance  of  and 
protest  of  the  probate  attorney  and  the  letter 
of  Louina  objecting  to  the  sale.  After  listen- 
ing to  tlie  argument  of  counsel,  the  court  en> 
tered  an  order  denying  couflrmation. 

It  is  clearly  to  be  seen  that  there  were  two 
issues  before  the  court:  The  issue  whether 
or  not  tbe  value  of  the  land  sold  was  dispro- 
portionate to  the  amount  bid;  and,  second, 
whether  or  not  it  was  to  the  best  interest  of 
the  minors  that  the  land  be  sold.  It  would 
have  been  a  better  procedure  to  have  sepa- 
rated tbe  two  issues.  Tbe  court  would  be  an- 
thorized  to  bear  both,  if  there  be  no  Jurisdic- 
tional objections. 

Now  as  to  the  matter  of  confirmation  of 
sale,  the  court  in  the  decree  found  that  all 
matters  required  by  law  and  the  order  of  the 
court  to  be  done  bad  been  performed,  so  if 
there  were  no  other  legal  objections  it  was  the 
duty  of  the  court  as  a  matter  of  law  to  con- 
firm the  sale  and  order  that  a  deed  issue,  and 
tbe  denial  of  the  confirmation  would  have 
been  an  arbitrary  Judgment  The  decree  is 
silent  as  to  the  reason  confirmation  was  de- 
nied.   But  was  the  matter  of  confirmation 


the  only  issue  before  the  court?  There  was 
the  probate  attorney  objecting  for  the  reasons 
stated.  Tbe  guardian  who  does  not  appear 
related  to  his  wards,  likely  a  stranger  to 
them,  was  asking  that  tbe  sale  of  the  lands 
be  approved,  when  on  the  other  hand  bis 
ward  was  protesting  against  the  sale,  the  her- 
itage of  her  deceased  mother;  so  we  must 
either  believe  that  tbe  court  acted  arbitrarily 
in  denying  confirmation,  or  that  be  became 
convinced  upon  tbe  other  issues  presented,  to 
wit  that  it  was  not  for  the  best  interest  of 
the  minors  that  the  lands  be  sold.  The  con- 
tents of  the  letter  written  by  the  minor  is  not 
shown  in  the  evidence,  as  we  have  here  only 
the  evidence  in  the  district  court  and  not  the 
evidence  of  tbe  county  court ;  bat  in  view  of 
the  fact  that  the  minor  appeared  in  the  dis- 
trict court  when  the  matter  came  on  for  hear- 
ing there  and  testified,  so  it  may  not  be  amiss 
here  to  set  forth  her  evidence  in  tbe  district 
court  on  the  presumption  that  tbe  same  rea- 
son was  given  in  the  county  court  The  mi- 
nor testified  as  follows  in  the  district  court : 

"My  name  is  Louina  Hickory.  I  am  a  sister 
of  Sailie  and  Sammie  Hickory.  We  are  the 
heirs  of  Jennie  Hickory,  deceased.  We  are 
tbe  minors,  whose  lands  are  attempting  to  be 
sold  by  the  guardian  at  this  time.  Sallie  and 
I  are  attending  tbe  convent  school  at  I^irceil, 
Okl.  Sammie  is  staying  with  Mrs.  Sallie  Mor- 
rison, near  Broken  Arrow.  I  am  15  years  of 
age.  I  have  been  attending  school  at  Purcell 
for  tbe  last  four  years,  Sallie,  Sammie,  and 
I  inherited  this  land  from  my  mother,  Jennie 
Hickory.  I  would  like  to  hold  the  land.  I 
don't  want  the  land  sold.  I  am  the  oldest  one 
of  the  minors  who  owns  this  land.  I  talked 
with  my  mother  in  regard  to  this  land  before 
she  died." 

In  the  district  court  the  plaintiff  in  error 
further  attempted  to  prove  that  It  was  the 
dying  request  of  the  full-blood  Indian  mother 
that  the  lands  be  held  for  her  children;  but 
objections  were  made  to  the  introduction  of 
this  evidence,  which  were  sustained  by  tbe 
court 

If  tbe  county  court  still  retained  Jnrisdic- 
ti<m  to  rehear  and  set  aside  the  decree  of  saI6 
previously  entered,  then  not  to  hear  this  fuU* 
blood  Indian  child,  who  likely  knew  nothing 
of  the  decree  of  sale,  protest  against  the  sale 
by  "her  guardian  of  the  heritage  left  her  by 
her  mother,  would  have  been  an  abuse  of  dis- 
cretion, and.  If  the  full-blood  Indian  mother 
made  a  djing  request  that  her  lands  be  held 
for  her  minor  children,  two  of  whom  had  no 
lands,  this  evidence  in  good  conscience  sboold 
have  been  heard. 

[8-1]  Tlieoretically  speaking,  a  minor  has 
no  capacity  at  all  to  Judge  what  is  best  for 
him  or  his  estate;  but,  property  speaking; 
when  the  minor  is  of  an  age  approaching  ma- 
jority as  in  this  case,  she  may  suggest  facts 
and  views  of  policy  worthy  of  consideration 
by  the  court  and  such  facts,  if  wortby,  should 
be  given  great  weight  by  the  court  in  exec^ 
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dsing  ItB  discretion.  We  are  therefore  under 
the  belief  that  the  county  court  did  hear  both 
iBsaes,  and,  owing  to  the  silence  In  the  decree 
as  to  why  the  CMiflrmatlon  was  denied,  it 
must  havei  been  that  the  court  deemed  it  was 
not  to  the  best  interest  of  the  minors  that 
these  lauds  be  sold.  If  this  was  the  reason 
why  the  county  court  denied  confirmation, 
then  the  next  question  for  consideration  is 
frtiether  or  not  it  still  retained  Jurisdiction 
to  again  hear  the  question  whether  or  not  it 
was  to  the  best  interest  of  the  minors  that 
these  lands  be  sold,  and  set  asMe  the  order 
previously  entered  decreeing  a  sale.  The  law 
appears  to  be  settled  in  this  state  that  a 
county  court  has  full  control  and  Jurisdiction 
of  all  prot>ate  matters  during  the  minority  of 
a  minor  to  modify  or  vacate  an  order  or  Judg- 
ment by  it  made.  In  the  case  of  Twin  State 
Oil  Ct>.  y.  Johnson,  179  Pac.  606,  rendered  in 
this  court  on  Bfarch  18, 1919,  not  yet  offlclally 
reported,  it  is  stated: 

"County  courts  in  this  state  have  full  con- 
trol and  Jurisdiction  of  all  probate  matters, 
and  may  at  any  time  prior  to  the  majority  of 
a  minor  whose  estate  is  involved  in  any  pro- 
ceeding in  said  courts,  upon  proper  notice  and 
for  sufficient  legai  grounds,  modify  or  vacate 
any  oijder  or  Judgment  made  by  said  court  in 
said  proceeding." 

The  court  has  further  spoken  to  the  same 
effect  In  Bamett  v.  Blaclcstone  et  a1.,  158  Pac. 
688,  so  as  a  matter  of  law,  prior  to  the  pass- 
ing of  title  in  a  guardianship  sale,  the  court 
still  retained  its  Jurisdiction  and,  upon  prop- 
er notice  and  for  good  reasons  shown,  may 
set  aside  the  order  authorizing  a  sale  of  a 
minor's  land.  We  therefore  find  that  both  is- 
sues presented  in  the  county  court  on  the  day 
of  confirmation  could  have  properly  been 
heard  by  the  court  and  were  heard,  and  that 
the  appeal  from  the  county  court  to  the  dis- 
trict court  was  upon  both  issues. 

A  probate  sale  of  a  minor's  land  when  the 
proceeds  are  merely  intended  as  an  invest- 
ment is  one  friendly  to  the  minor,  and  when 
it  is  made  to  appear  to  the  court,  prior  to  the 
passing  of  title  that  It  Is  not  to  the  best  In- 
terest that  the  lands  be  sold,  then  it  Is  the 
duty  of  the  court,  upon  proper  notice,  to  hear 
the  matter,  and.  If  the  best  interest  of  minors 
require  it,  to  set  aside  the.  order  previously 
given  autborizing  tlte  sale.    A  bidder's  right 


prior  to  passing  of  title  to  him  is  seconda- 
ry to  the  minor's  interest;  his  rights  have 
not  l)ecome  so  great  as  to  take  away  the  dis- 
cretion of  the  court  to  act  for  the  best  Inter- 
est of  the  minors. 

Defendants  in  error  rely  upon  estate  of 
Thomas  Spriggs,  20  CaL  121,  and  in  support 
of  their  contention  that  the  decree  of  sale  be- 
came final  after  the  expiration  of  time  for  an 
appeal.  The  same  is  held  In  Estate  of  I^eonia, 
138  Cal.  194,  H  Pat  171.  We  do  not  believe 
the  law  of  Callfomia  is  applicable  to  the  case 
at  bar  for  the  reason  that  the  Judgments  of 
probate  courts  there,  if  no  appeal  is  taken,  be- 
come final  at  the  expiration  of  the  term, 
wherein  the  law  of  this  state,  as  above  stated, 
is  that,  until  the  minor  becomes  of  nge,  all 
Judgments  and  orders  sleep  in  the  bosom  of 
the  court  and  may  t>e  modified,  vacated,  or 
set  aside  during  such  time  upon  proper  notice 
and  for  good  cause  shown. 

In  Re  Billy  et  al.,  34  Okl.  120, 124  Pac  608, 
Commissioner  Sharp,  speaking  for  the  court, 
says: 

"Standing  in  loco  parentis,  the  court  should 
be  ever  vigilant  and  watchful  in  behalf  of  these 
wards.  •  •  •  The  true  object  of  the  courts 
in  pxerciaing  this  vast  and  responsible  juris- 
diction should  be  to  the  best  interest  of  the 
minor,  without  regard  to  other  considerations." 

[I]  The  watchfulness  and  vigilance  of 
courts  should  be  quickened  when  dealing  with 
the  estates  of  full-blood  Indian  minors  whose 
parents  and  relatives  likely  do  dot  speak  a 
word  of  English,  and  their  timidity  to  appear 
in  courts  is  well  known,  and  their  exi)eilence 
in  the  affairs  of  life  has  been  limited. 

We  are  of  the  opinion  that  the  district 
court  erred  In  refusing  to  hear  evidence  as  to 
whether  or  not  it  was  to  the  best  interest  of 
the  minors  that  the  lands  be  sold.  This  issue 
should  have  t>cen  beard  and  passed  upon  l>e- 
for  any  order  of  confirmation  was  heard  or 
made. 

It  is  the  Judgment  of  this  court  that  the  de- 
cree of  the  district  court,  confirming  the  sale, 
be  and  the  same  is  hereby  set  aside,  and  that 
court  is  directed  to  proceed  in  accordance 
with  this  opinion. 

OWEN,  C.  J.,  and  SHARP,  PirOHPOBD, 
and  McNeill,  JJ.;  concur.       ' 
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MORTGAGE  ft  DEBENTURE  CO.,  Ltmited, 
T.  BURROWS  et  al. 

(Supreme  CJonrt  of  Oklahoma.    Jane  17,  1919.) 

(SylUbut  (y  the  Court.) 

1.  Indians  €s>16(1)  —  Indian  "Minob"  — 

Rights 'or  Majobitt— EmccT. 
A  "minor"  within  the  meaning  of  section  6 
of  Act  Cong.  May  27,  1908,  c.  199,  35  Stat.  L. 
812,  includes  males  under  tiie  age  of  21  years, 
and  females  under  the  age  of  18  years,  and  an 
order  of  the  district  court  granting  such  minor 
the  rights  of  majority  does  not  confer  upon  him 
or  her  the  authority  to  do  any  act  affecting  at 
the  time,  or  thereafter,  his  or  her  allotted  lands 
independent  of  the  jurisdiction  and  supervision 
of  the  county  courts  of  the  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  XMrst  and  Second  Series,  Minor.] 

2  Indians  «=3l6(l)— Auknation  of  Land- 
Indian  Mjnobs  —  "Except  as  Othkbwisb 
Pbovidbd  bt  Law." 

'  The  qaalification  in  section  6  of  Act  Cong. 
May  27,  1906,  c.  199,  86  Stat  L.  812,  "except 
aa  otherwise  specifically  provided  by  law," 
means  federal  law  and  not  state  law. 

8.  Indians  4=920  —  Aixotxent  —  Execution 
Sale  Axteb  Majobitt. 
Lands  allotted  to  a  Choctaw  Indian  of  one- 
fourth  blood  are  not  subject  to  sale  on  execution 
after  she  becomes  of  age,  to  satisfy  a  Judgment 
rendered  against  ber  after  reaching  her  majority 
upon  an  indebtedness  Incurred  before  reaching 
the  age  of  18  years. 

Error  from  District  Court,  Garvin  Coun- 
ty;  F.  B.  Swank,  Judge. 

Action  for  Injunction  by  Julia  Christian 
Burrows,  n'^  James,  against  the  Mortgage 
ft  Debenture  Company,  Limited,  and  others. 
Demurrer  to  petition  overruled  and  Judgment 
for  plaintiff,  and  defendant  the  Mortgage  & 
Debenture  Company,  Limited,  'brings  error. 
Affirmed. 

Tlbbetts  &  Green,  of  Guthrie,  tor  plaintiff 
In  error. 

Blanton  &  Andrews,  of  Pauls  Valley,  for 
defendants  in  error. 

PITCHFORD,  J.  Julia  Christian  Bur- 
tows,  defendant  in  error,  filed  this  action 
in  the  district  court  of  Garvin  county,  seek- 
ing to  enjoin  the  Mortgage  ft  Debenture  Com- 
pany, plaintiff  in  error,  from  selling  certain 
lands  belonging  to  the  defendant  In  error. 
For  convenience  the  parties  will  be  designat- 
ed in  this  action  as  they  appeared  in  the 
court  below.  The  plaintiff  Is  a  member  of 
the  Choctaw  Tribe  of  Indians,  of  one-fourth 
Indian  blood.  She  became  of  age  on  the 
21th  of  August,  1913.  By  decree  of  the  dis- 
trict court  of  Garvin  county  of  date  August 
16,  1910,  the  plaintiff  was  granted  rights 
of  majority  upon  the  application  of  ber  next 
friend,   F.   L.   Christian,  and  on  the  last- 


named  date  she  executed  a  mortgage  to  one 
Samuel  H.  Graves,  covering  her  allotment  for 
$1,200  and  interest,  evidenced  by  promissory 
note  due  and  payable  on  the  1st  day  of  July. 
1917.  Thereafter  Graves  sold  an^  conveyed 
the  notes  and  mortgage  to  the  defendant  the 
Mortgage  ft  Debenture  Company.  On  the 
17th  of  May,  1915,  the  plaintiff  recovered 
Judgment  against  the  defendant  in  the  dis- 
trict court  of  Garvin  county,  canceling  the 
mortgage  as  a  cloud  on  her  title,  and  at  the 
same  time,  and  as  part  of  the  some  Judg- 
ment, it  was  adjudged  that  the  defendant 
should  have  and  recover  from  the  plaintiff 
$1,371,  with  Interest  and  attorney's  fee,  the 
amount  due  upon  the  note. 

On  July  16, 1916,  the  defendant  caused  an 
execution  to  issue  on  said  judgment,  and 
thereafter  the  lands  constituting  the  allot- 
ment of  plaintiff  were  levied  upon  by  the 
sheriff  for  the  purpose  of  satisfying  said 
Judgment.  Thereupon  the  plaintiff  institut- 
ed this  action  for  the  purposes  before  stated. 
The  defendant  filed  a  demurrer  to  the  peti- 
tion, which  was  overruled  by  the  court  The 
defendant  refusing  to  plead  further,  and, 
electing  to  stand  on  its  demurrer,  Judgment 
was  rendered  in  favor  of  the  plaintiff  as 
prayed  for.  E^m  this  Judgment  the  defend- 
ant appeals. 

The  two  assignments  of  error  presented 
and  argued  by  the  defendants  are: 

First.  The  court  erred  in  holding  the  allega- 
tions of  the  petition  sufficient  to  establish  a 
cause  of  action  and  in  overruling  the  demurrer. 

Second.  The  decision  of  the  court  deprives  the 
plaintiff  in  error  herein  of  certain  rights  to 
which  it  is  entitled  by  virtue  of  the  act  of  Con- 
gress of  May  27,  1908,  to  wit,  the  right  to  obtain 
satisfaction  of  its  judgment  out  of  real  estate 
owned  by  the  defendant  in  error. 

The  assignments  of  error  are  so  related 
and  interdependent  as  to  enable  us  to  treat 
them  together;  in  fact,  counsel  for  defend- 
ant in  their  brief  have  so  treated  them.  The 
court  by  its  order  granting  the  righta  of  ma- 
jority to  the  plaintiff  conferred  upon  her,  in 
so  far  as  ber  contracts  were  concerned,  the 
same  powers  as  if  she  had  been  an  adult. 
That  is,  she  had  the  power  to  contract  and 
execute  notes  and  mortgages,  the  same  as 
any  adult,  and  to  deal  with  any  real  estate 
that  she  might  have  owned,  except  any  lands 
received  by  her  as  a  member  of  the  Choctaw 
Tribe  of  Indians. 

The  act  of  Congress  to  enable  the  people 
of  Oklahoma  and  Indian  Territory  to  form 
a  Constitution  and  a  state  government,  and 
to  be  admitted  to  the  Union,  provided  in 
section  1  that  nothing  contained  in  the  said 
Constitution  should  be  construed  to  limit  or 
impair  the  rights  of  persons  or  property  per- 
taining to  the  Indiana  of  said  territory,  so 
long  as  such  rights  shall  remain  unextin- 
guished, or  to  limit  or  affect  the  authority  of 
the  government  of  the  United  States  to  make 
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any  law,  or  reflation  respecting  snch  In- 
dians, tbdr  lands,  property,  or  other  rights 
by  treaties,  agreement,  law,  or  otherwise, 
which  It  would  have  been  competent  to  make 
If  the  act  bad  never  been  passed.  This  pro- 
TlMon  of  the  Enabling  Act  was  incorporated 
Into  the  Constitution  of  Oklahoma. 
Section  3  of  article  1  provides: 

"That  the  people  inhabiting  the  state  do  agree 
and  declare  that  they  forever  disclaim  all  right 
and  title  in  or  to  any  unappropriated  public 
lands  lying  within  the  boundaries  thereof,  and 
to  all  lands  lying  within  said  limits  owned  or 
held  by  any  Indian  Tribe,  or  nation,  and  that 
until  the  title  to  any  such  public  land  shall 
have  been  extinguished  by  the  United  States,  the 
lame  shall  be  and  remain  subject  to  the  juris- 
diction, disposal,  and  control  of  the  United 
States." 

Section  5  of  the  Supplemental  Choctaw 
and  Chickasaw  Treaty  (Act  July  1,  1902,  c 
1362,  32  Stat  L.  641)  provides  that  the  word 
"minor"  shall  be  held  to  mean  males  under 
the  age  of  21  years  and  females  under  the 
age  of  18  years.  Section  15  of  the  same 
treaty  provides: 

"That  lands  allotted  to  members  and  frcedmen 
shall  not  he  affected  or  incumbered  by  any  deed, 
debt,  or  obligation  of  any  character  contracted 
prior  to  the  time  at  which  said  land  may  be 
alienated  under  this  act,  nor  shall  said  lands  be 
sold  except  as  herein  provided." 

[1-S]  The  act  of  Congress  of  May  27,  1908, 
e.  109,  35  Stat  L.  312,  provides  as  follows: 

"Sec  3.  That  the  rolls  of  citizenship  and  of 
freedmen  of  the  Five  Civilised  Tribes  approved 
by  the  Secretary  of  the  Interior  shall  be  conclu- 
sire  evidence  as  to  the  quantum  of  Indian  blood 
of  any  enrolled  citizen  or  freedman  of  said 
tribes  and  of  no  other  persons  to  determine 
qaestions  arising  under  this  act  and  the  enroll- 
ment records  of  the  Commissioner  to  the  Five 
Civflized  Trities  shall  hereafter  be  conclusive 
evidence  as  to  the  age  of  said  citizen  or  freed- 
man." 

"Sec  5.  That  any  attempted  alienation  or  in- 
cnmbrance  by  deed,  mortgage,  contract  to  sell, 
power  of  attorney,  or  other  instrument  or  meth- 
od of  incnmbering  real  estate,  made  before  or 
after  the  approval  of  this  act,  which  affects  the 
title  of  the  land  allotted  to  aUotteeg  of  the  live 
Civilized  Tribes  prior  to  removal  of  restrictions 
therefrom,  and  also  any  lease  of  such  restricted 
land  made  in  violation  of  law  before  or  after 
the  approval  of  this  act  shall  be  absolutely  null 
and  void. 

"Sec  6.  That  the  persona  and  property  of 
minor  allottees  of  the  Five  Civilized  Tribes 
shall,  except  as  otherwise  specifically  provided 
by  law,  be  subject  to  the  jurisdiction  of  the 
probate  conrts  of  the  state  of  Oklahoma." 

The  qualiflcation  In  section  6,  supra,  "ex- 
cept as  otherwise  provided  by  law," 
as  held  In  Truskett  v.  Closser,  236  U.  8.  223, 
35  Sup.  Ct.  385,  59  L.  Ed.  549,  means  federal 
law  and  not  state  law.  It  will  be  xeen  from 
the  foregoing  that  the  state  of  Oklahoma  has 
in  clear  and  unequivocal  terms  disclaimed  all 


jurisdiction  over  the  allotted  lands  of  the 
various  tribes  of  Indians.  The  jurisdiction 
over  these  lands  is  lodged  exclusively  in 
the  federal  government. 

The  case  of  Dodd  v.  Cook,  41  Okl.  106, 
137  Pac.  348,  was  in  some  respects  similar 
to  the  case  at  bar.  There,  Minnie  Gore,  a 
Choctaw  Indian  of  one-fourth  blood.  Inher- 
ited her  father's  allotment.  In  November, 
1904,  she  executed  a  deed  to  the  land  so  In- 
herited to  Q.  W.  Dodd.  At  the  time  of  the 
execution  of  the  deed  she  was  a  minor,  but 
was  married  to  one  GaskeU,  and  executed 
the  deed  in  the  name  of  Minnie  Gaskell,  n^e 
Gore.  The  question  was  whether  the  deed 
conveying  such  land  while  she  was  a  minor, 
although  married,  was  a  valid  conveyance. 
The  court,  quoting  from  Jefferson  v.  Wink- 
ler, 26  Okl.  663, 110  Pac  766,  said: 

"A  'minor'  within  the  meaning  of  said  section 
includes  males  under  the  age  of  21  years  and 
females  under  the  age  of  18  years,  and  the  mar- 
riage of  audi  a  minor  does  not  confer  npon  bim 
or  her  the  authority  to  sell  his  or  her  allotted 
lands  independent  of  the  jurisdiction  and  super- 
vision of  the  probate  courts  of  the  state." 

To  the  same  effect  Is  GUI  v.  Hagg^ty,  32 
Okl.  407,  122  Pac.  641.  In  the  cases  just 
cited,  the  act  of  May  27,  1908  (35  »tat.  L. 
312),  was  exhaustively  discussed.  The  con- 
clusion there  reached  was  that  a  conveyance 
of  this  character  by  a  minor,  although  such 
minor  may  have  been  married  at  the  time, 
conveys  no  title  to  the  land  conveyed  and 
gives  no  right  or  interest  to  the  grantee  of 
such  land. 

In  the  case  of  Truskett  t.  Closser,  supra, 
the  facts  were  as  follows:  One  Goodman, 
who  was  one-eighth  Indian  blood  and  seven- 
eighths  white  blood,  did  not  attain  the  full 
age  of  21  years  until  September  25,  1910. 
Before  that  date,  to  wit,  on  October  12,  1909, 
In  a  proceeding  brought  by  bis  next  friend, 
the  district  court  of  Washington  county,  Okl., 
by  a  decree  duly  entered,  removed  from 
Goodman  the  disability  of  minority  and  con- 
ferred upon  him  the  rights  of  majority  con- 
cerning contracts,  and  authorized  and  em- 
powered him  to  transact  business  in  general 
with  the  same  effect  as  If  such  business  were 
transacted  by  a  person  over  the  age  of  ^' 
years.  In  pursuance  of  this  decree,  Good- 
man granted  to  one  Overfleld  a  lease  for  oil 
and  gas  mining  purposes  covering  his  entire 
allotment  for  a  term  of  15  years  from  its 
date,  and  as  long  thereafter  as  oil  or  gai 
should  be  found  in  paying  quantities.  On 
September  14,  1010,  that  Is,  subsequent  to 
the  decree  conferring  majority  rights  upon 
Goodman,  and  subsequent  to  the  lease  grant- 
ed above,  the  legal  guardian  of  Goodman 
granted  a  lease  in  behalf  of  Goodman  to 
other  parties  covering  the  same  lauds.  The 
last  lease  was  both  authorized  and  conflrm- 
ed  by  the  order  of  the  county  court  of  the 
proper   county.     The   question    there   was: 
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Of  the  two  leases,  whldi  constituted  the  bet- 
ter title?  The  decree  there  entered  was  In 
XaTor  of  the  subsequent  lessee  and  decreed 
the  cancellation  of  the  lease  executed  by 
Goodman. 

We  do  DOt  think  It  would  be  seriously  con- 
tended that  the  plaintiff  would  have  been 
bound  by  any  deed  or  mortgage  executed  by 
her  prior  to  her  majority  as  shown  by  the  en- 
rollment record;  in  fact,  defendant  confesses 
that  the  mortgage  she  executed  on  the  date 
of  the  order  conferring  majority  rights  was 
of  no  effect,  and  that  the  court  correctly  so 
declared.  Therefore,  if  neither  a  deed  nor 
mortgage  of  that  date  would  be  effectual  to 
convey  any  rights,  how  can  it  be  successfully 
claimed  that  by  the  executlcm  of  the  note  dur- 
ing the  minority  of  the  plaintiff,  and  there- 
after reducing  the  note  to  Judgment,  any 
greater  rights  could  accrue  to  the  Judgment 
creditor  than  could  be  obtained  by  a  deed  or 
mortgage  executed  at  the  same  time.  The 
Indian  citizen,  by  no  act  on  his  or  her  part, 
can  be  bound  by  any  transaction  affecting  his 
or  her  allotted  lands  during  the  period  of  re- 
striction. 

In  First  State  Bank  of  Hewitt  y.  Lowery, 
decided  by  this  court  February  25,  1919,  178 
Pac  983,  Owen.  J.,  in  delivering  the  opinion, 
said: 

"It  is  contended  by  counsel  that  under  section 
1  of  that  act"  (Act  Congress  May  27,  1908) 
"this  land  was  free  from  any  restrictions  with- 
in the  meaning  of  the  act.  With  this  jve  do  not 
agree.  Section  6  of  tlie  act  provides  that  propr 
erty  of  minor  allottees  shall  be  subject  to  the 
Jarisdiction  of  the  probate  courts  of  the  state, 
and  no  provision  is  made  for  the  sale  of  lands 
held  by  minors  except  through  probate  proceed- 
ings. It  has  been  repeatedly  held  in  effect  that 
minority  is  a  restriction  upon  alienation  of  such 
lands  within  the  meaning  of  this  act,  and  that 
such  lands  can  only  be  conveyed  by  a  guardian 
authorized  in  a  proper  proceeding  in  the  county 
court.  McKeever  v.  Carter,  53  Okl.  860,  1B7 
Pae.  56;  Tiger  v.  Read,  159  Pac.  499;  Egan 
T.  Ingram,  161  Paa  225 ;  Barnard  v.  Bilby,  171 
Pae.  444;   Crow  t.  Hardridge,  175  Pac.  115; 


Etchen  v.  Cheney,  235  Fed.  104,  148  O.  C.  A. 
598." 

We  therefore  conclude  that  the  lands  of  the 
plaintiff  herein  levied  npon  are  not  subject  to 
sale  on  execution  to  satisfy  the  Judgment  ren- 
dered against  her  upon  a  note  executed  dar- 
ing her  minority,  as  shown  by  the  enrollment 
records. 

The  Judgment  of  the  trial  court  la  therefore 
affirmed. 

OWEN.  C.  J.,  and  HIOQINS.  SHARP,  and 
McNeill.  JJ.,  concur. 


(7S  Okl.  i») 
BOABD  OP  COM-RS  OF  CRAIQ  COUN- 
TI  V.  SMARTT,  Sheriff. 
(No.  7464.) 

(Supreme  Court  of  Oklahoma.    Joly  IS,  1919.) 

Error  from  County  Court.  Craig  County; 
E.  M.  Probosco,  Judge. 

On  rehearing.  Rehearing  granted,  former 
opinion  (158  Pac.  601,  !«  R.  A.  1916F,  892) 
withdrawn,  and  Jndgment  of  lower  court 
affirmed. 

WlUiard  H.  Voyles,  of  Vinlta.  tat  plaintifr 
in  error. 

W.  H.  Kom^ay,  of  Vlnita,  for  defendant 
in  error. 

OWEN,  C.  J.  The  question  presented  in 
this  case  is  identical  with  that  presented  in 
Smartt  v.  Board  of  County  Commissioners 
(No.  7737)  169  Pac.  1101,  L.  a  A.  19180,  318. 
On  authority  of  that  case,  the  petition  for  ro> 
hearing  will  be  granted,  the  opinion  filed 
May  16.  1916  (158  Pac.  601,  L.  R.  A.  1916F. 
892),  withdrawn,  and  the  Judgment  of  the 
lower  court  affirmed. 

RAINET,   PITCHFORD,    McNEILL,    and 

HIOGINS,  J  J.,  concur. 
SHARP,  J.,  dissents. 
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CO.  V.  UNION  CX)NST. 
(No.  812a) 


(Sapreme  Court  of  Oklahoma.     July  1,  1919.) 


(SyXlatm*  hy  the  Court.) 
L  Consideration  fob  Gdakantt— Stattjtb. 

When  a  ^aranty  ia  entered  into  at  the 
same  time  with  the  original  obligation,  or  with 
the  acceptance  of  the  latter  by  the  guarantee, 
»nd  forms,  with  that  obligation,  a  part  of  the 
consideration  to  him,  no  other  consideration 
need  exist.  In  all  other  cases  there  must  be  a 
consideration  distinct  from  that  of  the  original 
obligation.    Rev.  Laws  1910,  1 1028. 

2.  GUABAWTT      «=»16(2)   —  CONSIDEBATIOW  — 
BrATUTK. 

July  28,  1909,  the  Union  Trust  Company 
executed  an  instrument  in  writing  addressed  to 
the  St  Lonis  &  San  Frandsco  Railway  Com- 
ptoy,  claimed  by  the  latter  company  to  be  an 
absolute  guaranty  of  payment  for  certain  mate- 
rials furnished  and  construction  work  perform- 
ed under  a  contract  entered  into  December  7, 
1909,  between  the  railway  company  and  the  Un- 
ion Construction  Company.  In  an  action  on  the 
alleged  contract  of  guaranty,  the  trust  company 
pleaded  want  of  consideration  for  the  making  of 
tbe  instrument,  and  disclaimed  liability  there- 
on. Held,  that  the  contract  being  made  long 
after  the  alleged  contract  of  guaranty,  and  there 
being  no  evidence  that  the  latter  contract  was 
made  or  "accepted"  pursuant  to  the  instrument 
first  executed,  or  in  reliance  thereon,  or  that  it 
bid  any  connection  either  with  tbe  making  or 
performance  of  such  contract,  and  there  being 
no  "consideration  distinct  from  that  of  the  orig- 
inal obligation"  to  support  the  undertaking 
(treated  as  a  contract  of  guaranty),  the  court 
did  not  err  in  granting  the  trust  company  a  new 
trial. 

(AiHtional  Byllahut  hv  BMoridt  Stalf.) 

8.  Appeai,  and  Ebbob  4s»842(l)— Obdebb  Re- 
view abi.b— New  Trail. 
Where  a  new  trial  was  granted  upon  a  pure, 
simple,  and  unmixed  question  of  law,  the  court's 
action  ia  reviewable  on  appeal. 

Error  from  District  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Action  by  the  St  Louis  ft  San  Francisco 
Bailroad  Company  against  the  Union  Con- 
struction Company  and  Union  Trust  Com- 
pany. Verdict  Instructed  for  plaintiff,  mo- 
tions for  new  trial  sustained  as  to  defendant 
Union  Trust  Company,  and  plaintiff  brings 
error.    Affirmed. 

B.  A.  Kletnschmldt;  of  Oklahoma  City,  W. 
F.  Evans,  of  St  Louis,  Mo.,  and  Jones  ft  Fos- 
ter, of  Muskogee,  for  plaintiff  In  error. 

WUliam  F.  Tucker  and  Hnlette  F.  Aby, 
both  of  Tulsa,  for  defendants  in  error. 

SHARP,  J.  Plaintiff's  amended  petition 
alleges  that  on  the  7th  day  of  December, 
1908,  it  entered  Into  a  written  contract  with 
tbe  defendant  Union  Construction  Company, 
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whereby  it  agreed  to  construct  for  said  de- 
fendant a  certain  side  track  on  Its  Western 
Division,  near  Price,  in  Tulsa  county,  995 
feet  in  length,  for  which  defendant  agreed 
to  pay  "an  amount  equal  to  the  cost  of  la- 
bor,  engineering,  and  ten  per  cent  of  labor 
and  material  for  handling,  accounting,  su- 
pervision, and  use  of  tools;  and  shall  also 
do  all  grading  and  furnish  cross  and  switch 
ties"  for  use  in  the  construction  of  the  side 
track.  As  a  cause  of  action  against  defend- 
ant Union  Trust  Company,  tbe  amended  peti- 
tion alleges  that  in  consideration  of  the  for- 
bearance of  plaintiff  to  require  of  the  de- 
fendant Union  Construction  Company  pay- 
ment. In  advance  of  the  cost  of  construction 
of  the  side  track,  the  trust  company  made, 
executed,  and  delivered  to  the  plaintiff  a 
written  contract  of  guaranty,  as  follows: 
"Tulsa,  Okla.,  July  26,  1909. 

"Tbe  St  Louis  &  San  Francisco  Railway  Co., 
St  Louis,  Mo.— Gentlemen:  This  is  to  certify 
that  the  undersigned  hereby  guarantees  pay- 
ment to  your  company  for  any  bill  incurred  by 
the  Union  Construction  Company  for  switch 
ties,  cross-ties  and  labor  in  laying  track  for  a 
thousand  foot  spur  on  mile  No.  428,  A.  V.  ft 
W.  R.  R. 

"We  further  certify  that  the  said  Union  Con- 
struction Company  is  the  owner  in  fee  simple  of 
the  land  on  which  said  spur  ia  to  be  built 
Tours  very  truly.  Union  Trust  Company,-  by 
Gray  Etidt,  Assistant  Secretary." 


There  was  also  attached  to  the  petition  an 
itemized  statement  of  the  labor,  materials, 
etc.,  fnmished  in  constructing  the  side  track, 
including  10  per  cent  for  supervision,  use  of 
tools,  etc.,  amounting  in  all  to  $483.78.  The 
answer  of  the  defendant  Union  Construction 
Company  consisted  of  a  general  denial.  The 
answer  of  the  defendant  Union  Trust  Com- 
pany denied,  seriatim,  tbe  averments  of  the 
petition';  specifically  denied  any  considera- 
tion for  the  execution  of  the  instrument  of 
July  26,  1909;  and  disclaimed  any  liability 
on  account  of  the  execution  thereof.  At  the 
conclusion  of  plaintiff's  testimony,  the  de- 
fendant Union  Trust  Company  demurred  to 
the  evidence,  which  demurrer  was  overruled. 
Thereupon  plaintiff  and  defendant  Union 
Trust  Company  each  moved  for  an  Instructed 
verdict  The  request  of  the  defendant  was 
overruled,  and  that  of  the  plaintiff  granted, 
whereupon  the  Jury  returned  a  verdict  In 
plaintiff's  favor  for  $483.78  and  Interest,  for 
which  Judgment  was  entered.  Defendants 
thereupon  filed  separate  motions  for  new 
trlaL  The  court  overruled  the  motion  of  Un- 
ion Construction  Company  and  sustained  that 
of  Union  Trust  Company,  upon  the  ground 
that  the  alleged  contract  of  guaranty  was  a 
mere  offer  of  guaranty,  and  was  not  valid 
and  binding  upon  defendant  Union  Trust 
Company  until  accepted  by  plaintiff  and  no- 
tice of  such  acceptance  given  the  trust  com- 
pany.    This  the  plaintiff  contends  was  error. 
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on  account  of  wbich  tbe  judgment  granting 
a  new  trial  should  be  reversed. 

[3]  As  the  new  trial  was  granted  upon  a 
pure,  simple,  and  unmixed  question  of  law, 
tbe  action  of  tbe  court  in  tbat  respect  is  sub- 
ject to  review  on  appeaL  Duncan  t.  McAl- 
ester-Cboctaw  Coal  Co.,  27  Old.  427, 112  Paa 
982;  Sbarp  v.  Cboctaw  Ry.  &  Ugbting  Co., 
34  Okl.  730,  126  Paa  1025;  St  Louis  &  San 
Francisco  Ky.  Co.  v.  Wood,  62  Oltl.  176,  152 
Pae.  848. 

[1]  On  the  part  of  plaintiff  in  error,  it  Is 
contended  tbnt  tbe  Instrument  executed  by 
tbe  Union  Trust  Company  was  an  absolute 
guaranty,  binding  upon  It  without  notice  of 
acceptance,  while  on  the  part  of  the  defend- 
ant Union  Trust  Company  It  Is  contended 
tbat  tbe  Instrument  was  a  mere  offer  to 
guaranty  the  payment  of  a  prospective  con- 
tract, and  was  not  therefore  binding  nntil 
notice  of  its  acceptance  was  communicated 
to  it  by  tbe  railroad  company.  These  con- 
tentions are  each  based  upon  section  1031, 
Revised  Laws  of  1910,  which  declares  that 
a  mere  offer  to  guarantee  is  not  binding  un- 
til notice  of  its  acceptance  is  communicated 
by  the  guarantee  to  tbe  guarantor;  but  an 
al>solute  guaranty  is  binding  upon  the  guar- 
antor without  notice  of  acceptance.  Grant- 
ing, for  the  purpose  of  tbe  case  only,  that  in 
legal  effect  the  instrument  should  be  held  to 
be  an  absolute  guaranty,  binding  upon  the 
guarantor  without  notice  of  its  acceptance, 
what  consideration  was  there  to  support  it? 
Like  other  contracts,  a  contract  of  guaranty 
is  not  enforceable  unless  based  on  a  sufficient 
consideration.  Brant  on  Suretyship  and 
Guaranty,  J  22;  12  B.  C.  L.  1076;  20  Cya 
1413-1415.  This  fundamental  requirement 
of  tbe  law  of  guaranty  is  made  tbe  subject 
of  legislative  enactment  in  tills  jurisdiction. 
Section  1028,  Revised  Lews,  provides  that 
where  a  guaranty  is  entered  Into  at  the  same 
time  with  the  original  obligation,  or  with 
the  acceptance  of  the  latter  by  the  guarantee, 
and  forms  with  that  obligation  a  part  ot  tbe 
consideration  to  him,  no  other  consideration 
need  exist;  but  that  in  all  other  cases  there 
must  be  a  consideration  distinct  from  that  of 
the  original  obligation.  In  Marshall  v.  State 
ex  rel.  Lankford,  15S  Pac  11C6,  this  statute 
was  under  consideration,  and  it  was  held 
tbat  the  levying  of  the  assessments  and  tbe 
taking  of  the  note  and  mortgage  constituted 
"one  continuous  general  transaction,"  and 
that  there  was  a  consideration  to  support 
tbe  note  and  mortgage  sued  on.  In  Clements 
V,  Jackson  County  Oil  &  Gas  Co.,  161  Pac. 
217,  tbe  principal  contract  was  entered  into 
Octol)er  29,  1914,  and  tbe  contract  of  guaran- 
ty for  continuing  the  drilling  of  an  oil  well 
to  a  lower  depth  was  entered  into  January 
16,  1915.    It  was  held  tbat  tbe  latter  con- 


tract, being  made  long  after  the  original, 
and  not  being  supported  by  a  consideration, 
could  not  be  enforced.  In  support  of  Its 
(.ouclusloa,  tbe  court  cited  Bank  of  Carroll- 
ton  v.  Latting,  37  Okl.  8,  130  Pac.  144,  44 
L.  R.  A.  (N.  S.)  48L 

[2]  The  instrument,  treated  as  a  contract 
of  guaranty,  was  entered  into  on  July  26, 
1909,  and  refers  to  any  bill  Incurred  by  tbe 
construction  company  "for  switch  ties,  cross- 
ties,  and  labor  in  laying  track  for  a  thou- 
sand foot  spur  on  mile  No.  428,  A.  V.  &  W. 
R.  R.,"  while  tbe  contract  of  December  7th, 
following,  provided  for  the  payment  in  ad- 
vance to  tbe  railroad  company  of  "an  amount 
equal  to  tbe  cost  of  labor,  engineering,  and 
10  per  cent,  of  labor  and  materials  for  han- 
dling, accounting,  supervision,  and  ilae  of 
tools;  and  shall  also  do  grading  and  fnr- 
nisb  cross  and  swltcb-  ties."  No  effort  waa 
made  to  prove  that  the  principal  contract 
was  entered  into  on  account  of  the  contract 
of  guaranty,  or  tbat  tbe  latter  was  a  mate- 
rial Inducement  to  tbe  making  or  perform- 
ance of  tbe  grading  contract.  Indeed,  there 
was  no  proof  of  any  connection  between  tbe 
two  contracts,  other  than  such  as  might  be 
inferred  from  tbe  identity  of  the  parties  and 
the  similar  nature  of  tbe  subject-matter. 
The  allegation  of  the  amended  petition  that 
the  contract  of  guaranty  "was  the  sole  and 
only  consideration  moving  to  plaintiff"  for 
the  material  and  labor  furnished  and  per- 
formed, "and  for  Its  forbearance  to  collect 
the  cost  of  said  labor  and  materials  from 
said  Union  Construction  Company  in  ad- 
vance," being  put  in  issue,  was  not  proved, 
nor  was  any  offer  of  proof  made  in  support 
of  such  allegation.  On  tbe  other  hand,  the 
contract  of  December  7th  provided  that  the 
construction  company  should,  "before  said 
side  track  is  constructed,"  pay  to  tbe  raO- 
road  company  tbe  cost,  of  tbe  worlc.  How 
this  was  to  be  known  in  advance  is  not  made 
to  appear.  As  the  guaranty  was  not  entered 
into  at  the  same  time  with  the  principal  con- 
tract, and  as  it  does  not  appear  from  tbe  evi- 
dence tbat  the  latter  contract  was  made  or 
"accepted"  pursuant  to  tbe  contract  of  guar-' 
anty,  or  in  reliance  thereon,  or  tbat  it  ttad 
aught  to  do  with  either  the  making  or  per- 
formance of  such  contract,  and  as  there  was 
no  "consideration  distinct  from  tbat  of  tbe 
original  obligation"  as  required  by  section 
1028,  no  liability  attached  against  tbe  guar- 
antor. 

The  Judgment  of  th'e  trial  court  granting 
tbe  Union  Trust  Company  a  new  trial  is 
therefore  affirmed. 

OWEN,  C.  J.,  and  HARRISON,  PITCH- 
FOBD,  JOHNSON,  and  McNEIU^  JJ., 
concur. 
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HEBRON  T.  HARBOUR.    (Na  9381.) 

(Supreme  Court  of  Oklahoma.    Feb.  18,  1919. 
Rehearing  Denied  July  8,  1919.) 


fSylla&K*  by  the  Court.) 

1.  COHVETA.NCE    OF   REAL   ESTATB— ACKNOWL- 
EUOME.NT  or  POWEB  OF  ATIOBNET. 

By  the  provision  of  section  1163,  Rev.  Lawa 
of  lylO,  a  power  of  attorney  in  fact  for  the 
conveyance  of  real  estate  or  any  interest  there- 
in must  be  acknowledged  and  recorded  in  the 
manner  required  by  chapter  13  on  CJonveyances 
for  the  execution,  acknowledgment,  and  record- 
ing of  deeds  or  mortgagcM 

2.  Acknowledouknt  «=»29— Powkb  or  Ax- 
TOBNBT  in  Fact— Requisites. 

An  acknowledgment  in  the  technical  legal 
■ense  in  which  it  is  used  in  section  1163,  Rev. 
Laws  of  1910,  means  a  formal  declaration  or 
admission  before  the  officer  authorized  to  take 
acknowledgments  by  the  person  who  has  execut- 
ed the  instrument  that  such  instrument  is  his 
act  and  deed,  and  section  1179,  Rev.  Laws  of 
1910,  requires  that  such  an  acknowledgment  by 
individuals  must  be  substantially  in  the  form 
prescribed  in  said  section,  and  fully  set  out  in 
the  opinion. 

[Ed.  Note. — For  other  definitions,  see  Words 
atld  Phrases,  EHrst  and  Second  Series,  Ac- 
knowledgment.] 

3.  ACKNOWLEDOMENT       «=>29   —    SumOIBN- 

CT  or  CEttnncATB— Statijte. 
In  determining  the  sufficiency  of  a  certifi- 
cate of  acknowledgment,  technical  rules  of  con- 
struction will  not  be  appli^.  A  substantial 
and  not  a  literal  compliance  with  the  statute 
is  the  certificate  of  acknowledgment  to  a  deed, 
mortgage,  or  contract  relating  to  real  estate  is 
til  that  the  law  requires,  and,  although  words 
not  in  the  statute  are  used  in  the  place  of  others, 
or  words  in  the  statute  are  omitted,  yet,  if  the 
meaning  of  the  words  used  is  the  some,  or  they 
represent  the  same  fact,  or  if  the  omission-  of 
a  word  or  words  is  immaterial,  or  can  b«  sup- 
plied by  a  reasonable  and  fair  construction  of 
the  whole  instrument,  the  acknowledgment  will 
be  held  sufficient  Tested  by  this  rule,  the  ac- 
knowledgment to  the  power  of  attorney  set 
forth  in  the  opinion  is  wanting  in  several  of 
the  material  averments  prescribed  in  the  stat- 
otory  form,  and  therefore  is  fatally  defective. 

4.  PbINCIPAI.    AMD    AGENT       «=3lO(2>— POWBB 

or  ArroBNET  —  Defective  Acerowledo- 

mnr. 
Where  the  acknowledgment  to  a  power  of 
attorney  is  fatally  defective,  the  instrument  is 
invalid  as  against  a  third  person. 

5. -COTERANTS  «S>39,  100(1)— GENBBAI,  COV- 
ENANTS or  Tttlb— Bbeach. 
Where  a  grantor,  under  general  covenants 
of  title,  sells  and  conveys  land  to  a  grantee  of 
which  he  has  no  title,  breach  of  the  covenant 
occurs  when  made,  and  notes  given  for  the  pur- 
chase .price  are  without  consideration,  and 
where  defended  acainst  on  this  ground  are  un- 
snforoeable.  Hot  is  this  rule  affected  by  the 
fact  diat  both  parties  knew  of  the  lack  of  title. 
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6.  Yen  dob  ajtd  Pubchaseb      €b9190  —  Ac- 
quisition OP  Advebse  Title  bx  Pubchas- 
eb—Rbimbubsbment. 
Where  a  purchaser  acquires  an  adverse  ti- 
tle which  inures  to  the  benefit  of  his  vendor, 
the  most  that  the  purchaser  can  demand  is  to 
be  reimbursed  for  his  outlay ;   but  he  is  entitled 
to  be  reimbursed  for  what  he  has  paid  out  in 
acquiring  the  outstanding  adverse  or  superior 
title  and  in  perfecting  the  title  of  the  vendor, 
together  with  Interest,  and  the  expenses  neces- 
sarily  incurred,   such   amount  not   to   exceed, 
however,  the  value  of  the  land. 


Error  from  District  Court,  Oklaboma 
County;   John  W.  Hayson,  Judge. 

Action  by  T.  J.  Herron  against  J.  F.  Har- 
bour. Judgment  for  defendant  and  plain- 
tlir  brings  error.    Affirmed. 

See,  also,  67  Okl.  71,  165  Paa  606, 

Wilson,  Tomerlln  A  Buckholta,  of  OUabo* 
ma  City,  for  plaintiff  In  error. 

J.  H.  Severest  and  R.  M.  Campbell,  both 
of  Oklahoma  City,  for  defendant  In  error. 

RAINEY,  J.  The  record  in  this  case  dis- 
closes that  Alice  Wakefield  and  Ira  C.  Wel- 
bom,  owners  of  an  undivided  one-half  Inter- 
est In  a  tract  of  land  In  Texas,  executed  to 
one  W,  C.  Welbom  a  general  power  of  attor- 
ney to  convey  said  land,  and  that  W.  O.  Wel- 
bom attempted  to  convey  the  same  to  the 
plaintiff,  T.  J.  Herron,  by  warranty  deeds, 
and  that  the  plaintiff  In  turn  attempted  to 
convey  said  land  to  Harbour  by  warranty 
deeds,  and  this  suit  was  Instituted  by  Her- 
ron on  the  notes  given  by  Harbour  for  the 
purchase  price  thereof. 

The  defense  interposed  by  Harbour  Is  that 
the  title  to  the  land  attempted  to  be  con- 
veyed him  by  Herron  was  fatally  defective, 
and  that  the  consideration  has  failed,  for 
the  reason  that  the  power  of  attorney  exe- 
cuted to  W.  C.  Welbom  by  Ira  C.  Welborn 
and  Alice  Wakefield  was  not  properly  ac- 
knowledged. Although  the  action  Involves 
a  Texas  contract,  the  laws  of  Texas  being 
neither  pleaded  nor  proved.  It  Is  agreed  the 
sufiicicncy  of  the  acknowledgment  must  be 
tested  by  the  laws  of  Oklahoma. 

The  acknowledgment  to  the  power  of  at- 
torney which  Is  assailed  by  the  defendant 
Is  as  follows : 

"Personally  appeared  before  me,  J.  M,  Car- 
son, Jr.,  notary  public  in  and  for  said  coonty  of 
Brazos,  state  of  Texas,  Mrs.  Alice  Wakefield, 
who  acknowledged  the  above  letter  of  attorney, 
whereof  I  have  hereunto  set  my  hand  and  seal 
this  the  9th  day  of  Oct  A.  D.  1909. 

J.  M.  Carson,  Jr.,  Notary  Public.    [Seal.] 

"My  commisdon  expires  6—1—1912." 

The  Oklaboma  statute  with  reference  to 
the  execution  and  recording  of  powers  of 
attorney  is  section  1163,  Rev.  Laws  of  1910, 
which  reads  as  follows: 
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"A  power  of  attorney  In  fact  for  the  convey- 
ance of  real  estate  or  any  interest  therein,  or 
for  the  execution  or  release  of  any  mortgage 
therefor,  shall  be  executed,  acknowledged  and 
recorded  in  the  manner  required  by  this  chap- 
ter for  the  execution,  acknowledgment  and  re- 
cording of  deeds  and  mortgages,  and  shall  be 
recorded  in  the  county  where  the  land  is  situ- 
ated, and  no  deed,  mortgage  or  release  of  a 
mortgage  executed  by  an  attorney  in  fact  shall 
be  received  for  record  or  recorded  until  the 
power  under  which  the  same  is  executed  has 
been  duty  filed  for  record  in  the  same  office; 
and  the  recording  of  any  deed,  mortgage  or  re- 
lease of  mortgage  shall  be  of  no  effect  for  any 
purpose  until  the  power  under  which  it  is  ex- 
ecuted has  been  duly  filed  for  record  in  the 
same  office." 

This  provision  requires  a  power  of  attor- 
ney to  be  acknowledged  and  recorded  in  the 
manner  required  In  the  same  chapter  for 
the  execution,  acknowledgment,  and  record- 
ing of  deeds  and  mortgages,  the  chapter  spec- 
ified being  chapter  13  on  Conveyances,  and 
section  1169  of  said  chapter,  with  reference 
to  the  necessity  of  acknowledgments  in  order 
to  entitle  the.  same  to  record  is  as  follows : 

.  "No  deed,  mortgage  or  other  instrument  af- 
fecting the  real  estate,  shall  be  received  for 
record  or  recorded  unless  executed  and  acknowl- 
edged in  substantial  compliance  with  this  chap- 
ter; and  the  recording  of  any  such  instrument 
not  so  executed  and  acknowledged  shall  not  be 
effective  for  any  purpose." 

Section  1179  of  the  same  chapter  provides : 

"An  acknowledgment  by  individuals  to  any 
instrument  affecting  real  estate  must   be  sub- 
stantially in  the  following  form,  to  wit: 
"State  of  Oklahoma, County— ss.: 

"Before  me,  »  in  and  for  said  county 

and  state,  on  this  day  of ,  person- 
ally appeared and ,  to  me  known  to 

be  the  identical  person  who  executed  the  within 
and  foregoing  instrument  and  acknowledged  to 

me  that executed  the  same  as free 

and  voluntary  act  and  deed  for  the  uses  and 
purposes  therein  set  forth." 

[1-4]  Is  the  acknowledgmeBt  to  the  power 
of  attorney  fatally  defective?  An  acknowl- 
edgment In  the  technical  legal  sense  In  which 
it  is  used  in  section  1163,  Uev.  Laws  of  1910, 
supra,  means  a  formal  declaration  or  ad- 
mission before  the  officer  authorized  to  take 
acknowledgments  by  the  person  who  has  ex- 
ecuted the  Instrument  that  such  Instrument 
is  his  act  and  deed.    1  Corpus  Juris,  p.  745. 

From  an  examination  of  numerous  cases, 
we  find  that  the  authorities  are  not  all 
agreed  as  to  the  sufficiency  of  a  certificate 
of  acknowledgment  to  deeds  and  other  con- 
tracts relating  to  real  estate,  due  largely,  we 
think,  to  the  fact  that  the  sufficiency  of  cer- 
tificates of  acknowledgment  are  generally 
tested  and  controlled  by  statutory  enact- 
ments. In  the  absence  of  a  mandatory  stat- 
ute, even  where  the  statutes  prescribe  a 
form  containing  the  averment  of  several 


facts  in  the  certificate,  the  two  essential 
averments  to  the  validity  of  the  certificate 
are  the  identity  of  the  party  who  executed 
the  instrument,  and  that  he  did,  in  fact,  ac- 
knowledge It. 

In  Arkansas  it  is  held  that  the  omtsslim 
from  a  certificate  of  the  words  "for  the 
uses  and  purposes,"  or  "the  consideration 
and  purposes  therein  set  forth"  is  fatal, 
where  no  other  words  of  similar  Import  are 
used.  Jacoway  v.  Gault,  20  Ark.  190,  73 
Am.  Dec.  494;   Little  v.  Dodge,  32  Ark.  453. 

In  Tennessee  it  has  frequently  been  held 
that  the  omission  of  the  words  "for  the  pur- 
poses therein  contakied"  Is  fatal  to  the  ac- 
knowledgment. Childers  v.  W'm.  U.  Coleman 
Co.  et  al.,  122  Tenn.  109,  118  S.  W.  1018; 
Currle  v.  Eerr,  79  Tenn.  (11  Lea)  138. 

On  the  other  hand,  the  Texas  courts  bold 
tliat  the  omission  from  the  certificate  of 
acknowledgment  of  words  conveying  the 
same  meaning  Is  not  a  fatal  defect.  Arlola 
et  al.  V.  Newman,  51  Tex.  Civ.  App.  617,  113 
S.  W.  157;  Butler  v.  Brown,  77  Tex.  342, 
14  S.  W.  136. 

The  Supreme  Court  of  Missouri.  In  the 
case  of  Gross  v.  Watts  et  al.,  206  Mo.  373, 
104  S.  W.  30, 121  Am.  St  Rep.  662,  in  holding 
that  the  failure  to  state  In  a  certificate  of  ac- 
knowledgment that  the  Instrument  was  ac- 
knowledged as  the  free  act  and  deed  of 
the  grantor  did  not  render  it  insufficient, 
pointed  out  that,  although  the  Missouri  stat- 
utes prescribed  a  form  to  be  used  by  the 
officer  taking  the  acknowledgment,  the  stat- 
ute was  not  mandatory,  as  it  did  not  require 
the  form  to  be  used,  but  merely  provided 
"it  may  be  used."  Our  statute  differs  from 
the  Missouri  statute  In  this  very  material 
respect,  and  provides  that  the  acknowledg- 
ment "must"  be  substantially  in  the  form 
prescribed.  Our  statute  is  mandatory;  but 
In  determining  the  sufficiency  of  the  certifi- 
cate technical  rules  of  construction  should 
not  be  applied.  The  certificate  need  not 
disclose  a  literal  compliance  with  the  statute. 
The  correct  rule  is  stated  in  Oarton  et  ux 
V.  Hudson-Klmberly  Publishing  Co,  8  OkL 
631,  58  Pac.  046,  where  it  Is  said : 

"A  substantial,  and  not  a  literal,  compliance 
with  the  statute  In  the  certificate  of  acknowl- 
edgment to  a  deed  or  mortgage  of  real  estate 
is  all  that  the  law  requires ;  and,  although 
words  not  In  the  statute  are  used  in  the  place 
of  others,  or  words  in  the  statute  are  omitted, 
yet  if  the  meaning  of  the  words  used  is  the 
same,  or  they  represent  the  same  fact,  or  if  the 
omission  of  a  word  or  words  is  immaterial,  or 
can  be  supplied  by  a  reasonable  and  fair  con- 
struction of  the  whole  instrument,  the  acknowl- 
edgment will  be  held  sufficient" 

This  is  the  prevailing  rule.  Schley  ▼.  Car 
Co.,  120  n.  S.  675,  7  Sup.  Ct  730,  30  L.  Ed. 
780;  Bank  v.  Ranch,  6  Idaho,  752,  61  Pac 
764;  Donahue  v.  MUls,  41  Ark.  421;  Dicker- 
son  ▼.  Davis,  12  Iowa,  353;   Gray  r.  Kaolf- 
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man.  82  Tex.  65,  17  S.  W.  S13;  1  Am.  ft  Bag. 
Enc.  Law  (2d  Ed.)  p.  S38. 

In  applying  this  rule  It  la  necessary  for 
<B  to  determine  whether  the  words  employed 
In  the  certificate  of  acknowledgment  under 
consideration  convey  the  same  meaning  as 
the  words  used  in  the  form  prescribed  by 
the  statute,  or  so  nearly  the  same  as  to  sub- 
stantially comply  therewith.  Assailing  the 
sufficiency  of  this  certificate  counsel  for  de- 
fendant, in  their  brief,  say : 

"This  purported  certificate  does  not  say  that 
the  grantor  acknowledged  the  execution  of  the 
instrument  It  does  not  in  any  way  identify 
Mrs.  Wakefield  with  sncb  execution.  It  merely 
says  that  she  acknowledged  the  aboye  letter  of 
attorney.  Acknowledged  it  bow  and  for  what 
purpose?  The  certificate  does  not  disclose. 
The  same  certificate  might  be  made  with  ref- 
erence to  an  utter  stranger  to  the  document. 
It  might  just  as  well  be  said,  so  far  as'  the 
certificate  discloses  and  so  far  as  the  laniniage 
of  the  Certificate  is  concerned,  that  Mrs.  Wake- 
field acknowledge  the  instrument  to  be  spurious 
as  that  she  acknowledged  it  to  be  genuine ; 
that  she  acknowledged  it  to  be  the  act  and  deed 
of  another,  as  the  act  and  deed  of  herself.  The 
■o-called  certificate  docs  not  show  that  the  in- 
strument referred  to  was  her  act  and  deed.  It 
does  not  show  that  Mrs.  Wakefield  was  known 
to  the  notary  to  be  the  person  who  executed 
the  instrument  or  was  proyen  to  be  such  per- 
son." 

This  criticism  seems  to  us  to  be  quite 
appropriate,  and  we  are  of  the  opinion  that 
the  certificate  is  so  entirely  wanting  in  sever- 
al of  the  material  averments  prescribed  by 
the  statutory  form  as  to  render  It  fatally 
defective. 

It  is  asserted,  however,  that  even  If  it 
la  conceded  (as  we  have  fonnd)  that  the 
acknowledgment  is  fatally  defective  by  vir- 
tue of  section  1154,  Rev.  Laws  of  1910,  found 
In  the  same  chapter  on  Conveyances,  a  valid 
acknowledgment  (or  any  at  all)  was  not  es- 
sential to  the  validity  of  the  power  of  at- 
torney.   This  section  reads: 

"Except  as  hereinafter  provided,  no  acknowl- 
edgment or  recording  shall  be  necessary  to  the 
validity  of  any  deed,  mortgage  or  contract  re- 
lating to  real  estate  as  between  the  parties 
thereto,  but  no  deed,  mortgage,  contract,  bond, 
lease  or  other  instrument  relating  to  real  es- 
tate other  than  a  lease  for  a  period  not  ex- 
ceeding one  year  and  accompanied  by  actual 
possession,  shall  be  valid  as  against  third  per- 
sons nnlcas  acknowledged  and  recorded  as  here- 
in provided." 

In  the  opinion  of  the  majority  of  the  court 
where  a  power  of  attorney  is  unacknowledged 
or  where  the  acknowledgment  Is  fatally  de- 
fective it  has  no  validity  whatever,  and  the 
above  provision  was  not  intended  to  and 
does  not  apply.  My  own  view  is  that  since 
a  power  of  attorney  is  a  "contract  relating 
to  real  estate,"  the  above  section  applies  to 
It  the  same  as  it  would  to  a  deed,  mortgage, 


or  other  contract  relating  to  real  estate, 
and  where  the  certificate  of  acknowledgment 
to  a  power  of  attorney  is  fatally  defective, 
said  power  of  attorney  should  be  held  valid, 
if  called  in  question  in  an  action  between 
the  parties  to  the  Instrument  But  this 
provision  does  not  help  the  plaintiff's  cose, 
for  it  specifically  provides  that  any  deed, 
mortgage,  or  contract  relating  to  real  estate 
is  invalid  as  against  third  persons  unless  ac- 
knowledged and  recorded  as  therein  pro- 
vided. 

A  third  person  Is  defined  by  section  2931, 
Rev.' Laws  of  1910,'  to  include  "all  who  are 
not  parties  to  the  obligation  or  transaction 
concerning  which  the  phrase  is  used."  Now, 
the  parties  to  the  power  of  attorney  are 
Ira  iC.  Welbom  and  Alice  Wakefield,  by 
whom  It  was  executed,  and  W.  C.  Welborn, 
to  whom  It  was  executed.  Defendant  Har- 
bour was  not  a  party  thereto,  but  was  a 
third  person  within  the  purview  of  that 
term  as  employed  in  said  section  1154,  supra, 
and  although  the  stotutory  definition  of  a 
third  person  excludes  those  who  are  parties 
to  the  transaction,  as  well  as  those  who  are 
parties  to  the  obligation,  Mr.  Harbour  Is 
still  out  of  range,  for  If  it  be  conceded  for 
the  sake  of  argument  (as  it  is  not)  that  the 
power  of  attorney  was  executed  by  Ira  C. 
Welbom  and  Alice  Wakefield  to  W.  C.  Wel- 
bom with  the  intent  and  for  the  purpose 
of  having  W.  0.  Welbora  convey  the  land 
therein  described  to  Herron,  and  that  he 
did  In  fact  so  convey  It,  and  that  under 
such  circumstances  Herron  was  a  party  to 
the  transaction,  such  transaction  was  com- 
pleted when  Herron  received  his  deed,  and 
when  he  subsequently,  pursuant  to  negotia- 
tions, attempted  to  convey  the  land  to  Har- 
bour, such  proceeding  became  a  new  and  in- 
dependent transaction.  I,  therefore,  concur 
with  the  majority  of  the  court  In  the  view 
that  the  acknowledgment  was  invalid  as  to 
Harbour,  although  for  different  reasons,  as 
Just  stated. 

[S]  Such  was  the  condition  of  the  title  at 
the  time  of  the  institution  of  this  suit,  and 
the  defendant  had  the  right  to  plead,  as  he 
did,  that  the  deed  from  plaintiff  to  him 
did  not  convey  the  land  therein  described, 
and  the  notes  g^iven  for  the  purchase  price 
were  without  consideration  and  unenforcea- 
ble in  the  action.  Joiner  v.  Ardmore  Loan 
&  Trust  Co.,  83  Okl.  266,  124  Pac.  1073; 
Riddle  V.  Hudson,  172  Pac.  921.  And  the 
rule  is  applicable,  notwithstanding  the  fact 
that  both  plaintiff  and  defendant  knew  of 
the  defect  in  the  title.  Joiner  v.  Ardmore 
Loan  &  Trast  Co.,  supra;  Brown  v.  Taylor, 
115  Tenn.  1,  88  S.  W.  033,  4  L.  R.  A.  (N.  S.) 
309,  112  Am.  St  Rep.  811;  Barlow  et  aL 
V.  Delaney  et  al.  (O.  0.)  40  SVd.  97;  Riddle 
V.  Hudson,  supra. 

If  the  situation  of  the  parties  had  continued 
as  It  existed  at  the  time  of  the  Institution  of 
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the  action,  what  we  have  said  would  dispose 
of  this  case,  but  tho  record  further  shows 
that  subsequent  to  the  first  trial  of  this 
qiuse  the  defendant  secured  a  good  title  to 
the  land  conveyed  him  by  the  plaintiff  by 
obtaining  quitclaim  deeds  from  Mrs.  Wake- 
field and  Ira  C.  Welborn,  and  after  the  cause 
was  reversed  by  the  Supreme  Court  the 
plaintiff,  by  leave  of  court,  filed  his  amend- 
ed reply  to  the  defendant's  amended  answer, 
and  pleaded  that  by  virtue  of  said  quitclaim 
deeds  any  defect  or  irregularity  complained 
of  by  the  defendant  had  been  completely 
cured.  The  quitclaim  deeds,  which  were  in- 
troduced In  evidence,  contained  the  follow- 
ing recital: 

"That  I  (name  of  grantor)  for  and  in  consid- 
eration of  the  sum  of  ten  ($10.00)  dollars  cash 
in  hand  paid  by  J.  F.  Barbour,  receipt  of  which 
is  hereby  admowledged,  and  the  further  con- 
sideration to  perfect  the  title  to  the  hereinafter 
described  land,  said  defect  in  said  title  bemg  a 
defective  acknowledgment  to  a  power  of  attor- 
ney which  I  made  to  W.  C.  Welborn,  dated 
October  6,  190S,  as  recorded  in  Book  23,  page 
431,  of  the  Deed  Records  of  Reeves  County, 
Texas,  and  to  correct  that  certain  deed  by  Ira 
C.  Welborn  by  his  ageht  and  attorney  in  fact, 
W.  G  Welborn,  dated  October  9,  1909,  convey- 
ing to  T.  J.  Herron  the  hereinafter  described 
land,  said  deed  recorded  in  Book  34,  page  187, 
of  the  Deed  Records  of  Reeves  County,  Texas, 
and  to  perfect  the  title  to  the  hereinafter  de- 
scribed land  in  J.  F.  Harbour,  the  grantee  here- 
in, the  said  T.  J.  Herron  having  heretofore,  by 
deied  dated  October  28,  1010,  conveyed  the  here- 
inafter described  land  to  the  said  J.  F.  Har- 
bour; and  for  the  further  consideration  that 
the  said  J.  F.  Harbour,  make  payment  of  the 
consideration  to  the  said  T.  J.  Herron,  as  men- 
tioned in  said  deed  from  T.  J.  Herron  to  the 
said  J.  F.  Harbour  as  dated  October  28,  1910. 
as  aforesaid,  have  granted,  sold,  conveyed  and 
quitclaimp<l  and  by  these  presents  do  grant,  sell, 
and  quitclaim  unto  the  said  J.  F.  Harbour,  .of 
the  county  of  Oklahoma,  state  of  Oklahoma,  all 
my  right,  title,  interrst,  and  estate  in  and  to 
the  following  described  land  in  Reeves  county, 
state  of  Texas,  to  wit" 

Then  follows  the  description  of  the  land. 

These  deeds  were  delivered  to  and  filed 
for  record  by  the  defendant,  and,  according 
to  the  recitals  therein,  he  agreed  to  pay 
the  plaintiff  the  consideration  named  in  the 
original  deed  from  the  plaintiff  to  him.  It 
also  appears  from  the  record  that  these 
deeds  were  executed  by  Ira  C.  Welborn  and 
Mrs.  Alice  Wakefield  pursuant  to  a  contract 


entered  Into  between  W.  C.  Welborn  and 
the  defendent  Harbour,  wherein  Mr.  Har- 
bour, for  considerations  named  in  the  con- 
tract, was  to  purchase  the  other  undivided 
one-half  interest  in  said  land  from  Mr.  W. 
C.  Welborn,  together  with  other  lands.  For 
various  reasons  this  contract  could  not  be 
carried  out  promptly,  and  the  grantors  in 
the  quitclaim  deeds  refused  to  deliver  the 
deeds  to  Mr.  Harbour  until  he  conveyed 
them  certain  unincumbered  lands  to  which 
he  had  title,  and  exceeding  in  value  the 
sum  claimed  by  the  plaintiff  to  be  due  on 
the  purchase  price.  Mr.  Harbour  positively 
testified  that  he  was  required  to  deed  tbls 
land  to  Alice  Wakefield  and  Ira  C.  Welborn 
in  order  to  procure  the  correctton  deeds, 
and  also  to  convey  certain  other  lands  to 
Mr.  W.  C.  Welborn.  While  there  Is  some 
evidence  in  the  record  to  the  effect  that  the 
quitclaim  deeds  recited  the  true  considera- 
tion for  their  execution  and  delivery,  the 
evidence,  as  a  whole,  amply  supports  Mr. 
Harbour's  contention  that  he  paid  a  new  and 
independent  consideration  to  the  grantors 
in  the  quitclaim  deeds  in  excess  of  the  notes 
executed  to  Mr.  Herron  as  a  part  of  the 
purchase  price  for  the  same  land.  The  true 
consideration  In  a  deed  may  be  shown  by 
parol. 

[6]  It  has  uniformly  been  held  that,  where 
a  vendor  sells  land,  the  title  to  which  la 
defective  and  the  purchaser  is  compelled  to 
acquire  an  outstanding  title  which  inures  to 
the  benefit  of  the  seller,  said  pnrhaser  Is 
entitled  to  be  reimbursed  for  what  he  has 
reasonably  exi)ended  in  acquiring  the  out- 
standing adverse  or  superior  title.  Be  Is 
also  entitled  to  interest  and  expenses  nec- 
essarily incurred,  the  total  amount  not  to 
exceed,  however,  the  value  of  the  land, 
liewls  ▼.  Bosklns,  27  Ark.  61;  Smith  ▼. 
Meek,  85  Ky.  46,  2  S.  W.  650;  Hardeman 
v.  Cowan,  18  Miss.  (10  Smedes  A  M.)  486; 
Kindley  v.  Gray.  41  N.  C.  445:  Stephens  v. 
Black,  77  Pa.  138:  Austin  v.  McKlnney,  73 
Tenn.  (5  Len)  488 ;  Denaon  v.  Love.  88  Tex. 
468:  Davis  v.  Jelks.  13  La.  Ann.  432:  Thred- 
(flll  V.  Pintard.  63  D.  R.  (12  How.)  24,  13  I<. 
Ed.  877 :  80  Cyc.  p.  IftTO.        v 

This  case  has  been  twice  tried  In  the  dls- 
tslct  court,  each  trial  resulting  In  a  Judg- 
ment for  the  defendant,  and  there  being  no 
reversible  error  called  to  our  attention  In 
the  briefs,  the  Judgment  Is  affirmed. 

All  the  Justices  concur. 
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to  make  qnestioiiB  for  the  jury  as  to  whether  the 
bolder  of  the  Junior  mortgage  was  not  put  upon 
inquiry  and  would  not  have  learned  of  the  prior 
mortgagee's  lien  by  investigation,  and  the  trial 
court  erred  in  instructing  a  verdict. 


Vonaet  oplnlcm    modified. 

For  former  <q[>lnloii,  see  173  Paa  369. 

VEB.  CURIAM.  Shortly  after  the  opinion 
in  tbe  foregoing  case  was  handed  down,  an 
order  was  made  withdrawing  it  for  correc- 
tion. That  portion  of  the  statement  in  tbe 
opinion  beginning  with  snbdlvlslon  1,  down  to 
and  Inclusive  of  the  words  "enrolled  as  a 
freedman,"  should,  in  order  to  accurately 
state  tbe  facts,  read  as  follows: 

"An  examination  of  tbe  record  discloses  that 
a  number  of  witnesses  testified  that  Nicey 
Sitemore,  tlte  deceased  allottee,  was  a  daugh- 
ter of  Ooremor  Nero,  a  negro,  and  a  full-blood 
Creek  Indian  woman,  and  that  Lucy  Barnett 
was  the  stepdaughter  of  Governor  Nero  and  the 
daughter  of  a  negro  woman  called  Polly.  Tbe 
record  evidence  admitted  and  offered  supports 
this  testimony,  inasmuch  as  the  enrollment  card 
of  Niccy  Sizemore,  admitted,  establishes  the 
fact  that  she  was  enrolled  as  a  full-blood  Creek 
Indian,  and  the  card  of  Lucy  Barnett,  offered 
and  excluded,  shows  that  she  was  enrolled  as  a 
freedauu." 

Also,  there  should  be  stricken  from  the 
opinion  the  third  paragraph  of  the  syllabus 
and  all  that  portion  of  subdivision  3  of  the 
opinion  treating  of  the  question  of  tbe  appli- 
cability of  section  3  of  the  act  of  May  27, 
1908  (35  Stat  at  L.  313,  c.  199). 

As  corrected  in  this  resipect,  the  opinion 
is  approved  and  adopted  and  ordered  reflled. 


Ci2  OU.   308) 

BLKVINS  St  al.  v.  W.  A.  GRAHAM  CO. 
(No.  8164.) 

(Supreme  Court  <rf  Oklahoma.    May  13,  1919.) 

(Bfllalmt  bt  Ms  Court.) 

1.  (Thatcel  Moktoaoes  ^=9lS7(3)— Bxistkncx 
or  Phiob  Lien— Question  fob  Jxrar. 
In  a  suit  for  conversion  by  a  mortgagee 
whose  mortgage  was  prior  as  to  date,  but  was 
not  witnessed  or  acknowledged,  but  filed  in  the 
office  of  the  county  clerk,  against  a  mortgagee 
who  sold  the  property  covered  by  the  mort- 
gages and  applied  the  proceeds  of  the  sale  up- 
on the  debt  secured  by  his  mortgage,  and  where 
the  holder  of  such  junior  mortgage  saw  and  read 
the  senior  mortgage  in  the  office  of  tbe  county 
clerk,  but  pursued  his  investigations  no  further, 
but  deemed  said  senior  mortgage  void  for  want 
of  subscribing  witnesses  or  proper  acknowledg- 
ment before  some  officer  authorized  to  take 
ai^nowledgments,  and  proceeded  to  take  his 
mortgage  and  have  the  same  properly  executed 
and  filed  for  record,  and,  when  default  was 
made  by  the  mortgagor,  sold  the  property  and 
applied  the  proceeds  as  aforesaid,  evidence  held 


2.  Chattxi.  Mobtoaoes  4=3lS3— MoBTOAas 
Not  Fiuso— VAuniTT  as  to  Subsequent 
MoBTaAOB— Statute. 

Comp.  Laws  OkL  1909,  |  4422,  provided 
that  a  mortgage  of  personal  property  was  void 
as  against  creditors  and  subsequent  purchasers 
and  incumbrancers  in  good  faith  for  value,  un- 
less the  original  or  an  authenticated  copy  was 
filed  as  therein  required.  Rev.  Laws  OkL  1910, 
§  4031,  contains  a  similar  provision,  except  that 
the  words  "in  good  faith"  are  omitted ;  but  a 
further  provision  of  such  section,  relating  to 
mortgages  on  property  in  an  unorganized  coun- 
ty, makes  such  mortgages  void  against  subse- 
quent purchasers  or  incumbrancers  in  good  faith 
for  value,  unless  filed.  Section  4035  provides 
that  a  chattel  mortgage  shall  cease  to  be  valid 
as  against  subsequent  purchasers  or  incumbranc- 
ers- in  good  faith  after  the  expiration  of  three 
years,  nnless  a  renewal  certificate  is  filed.  Held, 
that  the  Ijegislature  did  not  intend  to  make  an 
unfiled  mortgage  invalid  as  against  a  purchaser 
for  value;  but,  having  notice  of  the  mortgage, 
used  the  words  "purchasers,  and  incumbrancers 
•  •'  ♦  for  value"  in  the  first  part  of  the  sec- 
tion in  the  same  sense  as  the  words  "purchas- 
er, or  incumbrancers  •  •  •  in  good  faith 
for  value"  in  the  last  part  of  tbe  section. 

3.  Statutes  <8=>181(2),  184,  205,  225— Con - 
BTBucnoN  —  Otreb  Statutes  —  Remedy  — 
Consequences. 

To  ascertain  the  intention  of  the  Legisla- 
ture in  the  enactment  of  the  statute,  the  court 
may  look  to  each  part  of  the  statute,  to  other 
statutes  upon  the  same  or  relative  subjects,  to 
the  evils  and  mischiefs  to  be  remedied,  and  to 
the  natural  or  absurd  consequences  of  any  par- 
ticular interpretation. 

Error  from  Oount7  Court,  Mays  County; 
H.  A.  Kehn,  Judge. 

Action  in  conversion  by  George  Blevins  and 
anoth^  against  the  W.  A.  Graham  Company. 
Judgment  for  defendant  on  a  directed  verdict, 
and  plaintiffs  bring  error.  Reversed  and  re- 
manded, with  directions. 

A.  O.  Brewster  and  Forrester  Brewster, 
both  of  Pryor,  for  plaintUTs  in  error. 

J.  H.  Langl^,  of  Pryor,  for  defendant  in 
error. 

JOHNSON,  J.  This  was  an  action  in  con- 
version brought  in  the  county  court  of  Mayes 
county,  Okl.,  by  George  Blevins  and  B.  N. 
Jackson,  plaintiffs  in  error,  against  W.  A. 
Graham  Company,  a  corporation,  defendant 
In  error.  Judgment  was  for  tlie  defendant 
The  trial  court,  after  hearing  the  cause,  di- 
rected the  Jury  to  return  a  verdict  for  the  de- 
fendant. To  this  ruling  the  plaintiff  duly  ex- 
cepted, and  brings  error,  setting  up  five  as- 
signments of  error,  only  one  of  which  it  is 
necessary  to  comment  upon  here,  as  the  other 
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assignments  of  error  can  all  be  disposed  of 
by  disposing  of  this  one.  Did  tike  court  err  in 
perenaptorily  instructing  tlie  Jury  to  return  a 
verdict  in  favor  of  the  defendant? 

The  parties  practically  agree  upon  the  evi- 
dence, and  the  case  depends  upon  the  con- 
struction of  sections  4031  and  4036,  Revised 
Laws  1910,  relating  to  Chattel  Mortgages. 

The  record  discloses  the  following  facts: 
On  April  16,  1915,  one  Mayes  Johnson  execut- 
ed to  the  plaintiffs  his  chattel  mortgage,  cov- 
ering a  certain  horse,  as  security  therefor. 
The  chattel  mortgage  was  neither  acknowl- 
edged by  a  proper  officer  nor  subscribed  by 
any  witnesses.  It  was  deposited  with  the 
county  clerk  (ex  officio  register  of  deeds)  on 
April  21, 1015,  and  marked  "FUed." 

On  May  16,  1915,  the  same  Mayea  Johnson 
and  Kmma  Johnson,  his  wife,  executed  to  de- 
fendant their  promissory  note  for  $700,  to- 
gether with  their  chattel  mortgage  on  person- 
al property  to  secure  the  same,  which  per- 
sonal property  included  die  same  horse  cov- 
ered by  plaintiff's  mortgage.  The  defendant's 
mortgage  was  duly  acknowledged  by  a  prop- 
er officer  and  duly  filed  for  record  May  15, 
1915.  One  C.  H.  Oraham,  secretary  and  treas- 
urer of  the  defendant  coriwratlon,  who  acted 
as  the  representative  of  the  corporation  In  the 
securing  of  defendant's  mortgage,  searched 
the  records  of  the  office  of  the  county  clerk, 
prior  to  the  taking  of  defendant's  mortgage, 
and  saw  the  plaintifTs  mortgage  and  read  it. 
About  June  15,  1915,  the  defendant  took  pos- 
session of  the  horse  on  account  of  default 
In  the  payment  of  Its  note^  and  sold  it,  ap- 
plying the  proceeds  to  the  $700  note.  The 
plaintiff  brought  an  action  for  damages  in 
conversion  with  the  result  as  above  stated. 

The  claim  Is  made  on  behalf  of  the  defend- 
ant that  the  statutes  of  Oklahoma  invalidate 
plaintiff's  mortgage  as  to  them,  because 
neither  the  original  mortgage  nor  a  copy 
thereof  authenticated  by  the  register  of  deeds 
was  filed  for  record.  For  many  yiters  the 
statute  of  Oklahoma  relating  to  this  subject 
read  as  follows: 

"A  mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor,  and  subse- 
quent purchasers,  and  incumbrancers  of  the 
proper^  in  good  faith,  for  value,  unless  the 
original  or  an  authenticated  copy  thereof,  be 
filed  by  depositing  the  same  in  the  office  of  the 
register  of  deeds  of  the  county  where  the  prop- 
erty mortgaged,  or  any  part  thereof,  is  at  such 
time  situated."  Section  4422,  Snyder's  Comp. 
Laws  OkL  1909. 

See  Strabom-Hutton-Evans  Commission 
Cto.  v.  Florer,  7  OkL  499,  64  Pac.  710. 

In  1911  the  Legislature  of  Oklah(mia  adopt- 
ed the  revision  of  the  state  statutes  made  by 
code  commissioners  known  as  the  Revised 
Laws  of  Oldahoma,  and  the  corresponding 
provlsi<m  is  found  as  a  part  of  section  4031, 
but  the  words  "In  good  faith"  are  omitted. 
It  is  contended  that  this  diange  of  the  statute 
renders  void  the  plaintiff's  mortgage,  becanae 


the  defendants  were  snbsequent  Incambranc- 
ers  for  value.  The  statute  in  question  'is  a 
portion  of  a  chapter  relating  to  the  execution, 
recording,  and  effect  of  mortgages  upon  real 
and  pers(Mial  property.  Other  sections  of  the 
chapter  retain  the  exception  of  actual  notice- 
as  equivalent  to  a  sufficient  notice  by  record. 
Sections  4031,  4036,  Revised  Laws  Okl.  1910i 

[3]  In  order  to  ascertain  the  intention  of' 
the  Legislature  in  the  enactment  of  section 
4031,  the  court  may  look  to  each  part  of  th» 
statute,  to  other  statutes  upon  the  same  or 
relative  subjects,  to  the  old  law  upon  the 
subject,  to  the  evils  and  mischiefs  to  l>e  rem- 
edied, and  to  the  natural  or  absurd  conse- 
quences of  any  particular  interpretation. 
Lewis'  Suth.  Stat  Const.  H  878,  382,  471;. 
Endlich  on  Interp.  of  Stats.  U  39,  295,  298; 
Holy  Trbiity  Church  v.  United  States,  143  U. 
S.  457,  12  Sup.  Ct  611,  36  L.  B>d.  226;  Knowl- 
ton  T.  Moore,  178  U.  S.  41,  20  aup.  Ct  747,  44 
L.  Ed.  969;  United  States  v.  Hogg,  112  Fed. 
909,  60  C.  0.  A.  60S;  Interstate  Drainage  & 
Invest.  Co.  v.  Board  of  Com'rs,  158  Fed.  270, 
85  G.  C.  A.  532;  Hemmer  y.  United  States^ 
204  Fed.  ^8, 123  C.  O.  A.  104 ;  Harper  t.  Vic- 
tor, 212  Fed.  903,  129  C.  C.  A.  423. 

[1,  2]  The  remaining  portion  of  section  4031 
is  as  follows: 

"And  a  mortgage  of  i)er8onaI  property  8itn> 
ated  in  portions  of  this  state  attached  to  an  or- 
ganized county  thereof  for  judicial  purposea 
shall  be  void  against  creditors  of  the  mortga- 
gor, subsequent  purchasers,  or  incumbrancers  of 
the  property  in  good  faith  for  value,  unless  the 
original  or  an  authenticated  copy  thereof,  I>e  de^ 
posited  and  filed  in  the  office  of  the  register  of 
deeds  of  the  county  to  which  the  territory  in 
which  such  property  is  situated  is  attached  for 
Judicial  purposes." 

If  a  literal  interpretation  is  placed  upon 
this  section,  an  unrecorded  mortgage  upon 
personal  property  situated  in  unorganized 
counties  is  void  as  to  purchasers  In  good, 
faith,  but  a  mortgage  upon  property  situated 
in  organized  counties  is  void  as  to  purchasers 
in  bad  faith.  Section  4035  provides  tbat  a 
diattel  mortgage  shall  cease  to  be  valid  aa 
against  subsequent  purchasers  or  incumbran- 
cers in  good  faith  after  the  expiration  of 
three  years  frmn  filing  for  record,  unless  a  re- 
newal certificate  is  ffied.  We  cannot  believe 
that  the  Legislature  of  Oklahoma  intended  to 
inaugurate  a  new  policy  or  to  declare  that  one 
who  knew  of  an  ^stlng  Incumbrance  might 
Ignore  it  and  acquire  property  free  from  any 
lien,  if  he  but  paid  SMue  consideration  to  the 
seller.  Nor  was  it  Intended  that  one  rule 
should  apply  in  organized  counties  and  the 
opposite  rule  in  unorganized  coimties,  nor 
one  rale  as  to  the  real  estate  mortgages,  and 
its  opposite  as  to  chattel  mortgage&  The  pur- 
pose of  the  statute  was  to  give  constructiTe 
notice  to  those  whose  dealings  were  in  good 
faith,  and  who  had  no  actual  knowledge  oC 
the  facts.  The  words  "purchasers,  and  in- 
cnmbrancers  for  value"  in  the  first  portion  «C 
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tection  4081  are  used  In  the  same  sense  as  the 
words  "purchasers,  or  incumbrancers  of  the 
property  In  good  faith  for  valued  in  the  re- 
mainder of  the  section.  Van  Rensselaer  t. 
Clark,  17  Wend.  (N.  T.)  25,  31  Am.  Dec  280; 
Gibson  V.  Ldnthicum,  50  Okl.  181, 160  Pac.  908; 
Merchants'  Nat  Bank  t.  Frazler,  159  Pac. 
«17;  Stockyards  Loan  Co.  t.  Nichols  et  al, 
156  C.  C.  A.  209,  243  Fed.  6H,  1  A.  L.  B.  547. 
The  rule  of  construction  of  the  sections  of 
the  statutes  referred  to  and  the  authorities 
dted  in  support  of  the  rule  are  from  the  opin- 
ion of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Bighth  Circuit  in  the  case  of 
Stockyards  Loan  Co.  t.  Jas.  Nichols  et  al.,  156 
C.  C.  A.  209,  243  Fed.  611,  1  A.  U  R.  547,  and 
where  the  facts  are  exactly  the  same  as  in 
the  instant  case,  this  court  said  in  the  case  of 
Gibson  T.  Unthicum,  50  Okl.  181,  150  Paa 
90S: 

"A  chattel  mortgage  is  Talid  between  the  par- 
ties thereto  and  pnrchaserB  with  actual  notice 
of  its  existence,  although  same  be  neither  wit- 
nessed nor  acknowledged." 

Also  in  the  case  of  Dabney  et  al.  t.  Hatha- 
way, 51  Okl.  658,  152  Pac.  77: 

"Under  section  4031,  Rev.  Laws  1910,  which 
makes  a  chattel  mortgage  void  as  against  cred- 
itorg  of  the  mortgagor,  and  subsequent  pur> 
chasers  and  incumbrancers  of  the  property  for 
value,  unless  the  mortgage  'be  filed  by  depositing 
the  same  in  the  office  of  the  register  of  deeds  of 
the  county  where  the  property  mortgaged,  or  any 
part  thereof,  is  at  such  time  situated.'  Held, 
that  the  mortgagee  bag  done  all  the  law 
regnires  of  him  when  he  has  filed  the  mort- 
gage by  depositing  it  in  the  office  of  the  regis- 
ter of  deeds ;  and,  if  the  instrument  is  not  then 
properly  recorded  and  indexed,  it  is  the  fault  of 
the  register  of  deeds,  and  the  mortgagee  will 
not  loae  his  rights  or  be  made  to  suffer  by  rea- 
•on  of  the  laches  of  the  register  of  deeds." 

The  defendant  In  support  of  his  contention 
cites  the  case  of  Greenville  National  Bank  ▼. 
Evans-Snyder-Buel  Co.,  9  Okl.  353,  60  Pac. 
249: 

"A  chattel  mortgage  which  is  not  signed  by 
two  witnesses,  under  section  3275  of  the  Stat- 
utes of  Oklahoma  1893,  which  provides  that  'a 
mortgage  of  personal  property  must  be  signed 
by  the  mortgagor  in  the  presence  of  two  per- 
sons, who  must  sign  the  same  as  witnesses 
thereto,  and  no  further  proof  or  acknowledg- 
ment is  required  to  admit  it  to  be  filed,'  is  not 
entitled  to  be  filed  in  the  office  of  the  register 
of  deeds  of  any  county  in  Oklahoma,  and  if  a 
reeister  of  deeds  files  a  chattel  mortgage  which 
baa  not  been  signed  by  two  witnesses,  such  fil- 
ing gives  the  mortgagee  absolutely  no  rights 
which  he  would  not  have  had  \Htbont  such 
fiUng" 

—which  has  been  expressly  overruled  by  this 
court  In  the  case  of  Frick  CO.  t.  Oats  et  al^ 
20  OkL  491,  94  Pac.  688: 


"In  an  action  of  replevin,  the  right  of  a 
creditor  to  the  possession  of  the  property  in  con- 
troversy, who  holds  a  chattel  mortgage  on  his 
debtor's  property,  good  as  between  the  parties, 
but  void  as  to  other  creditors  because  not  filed 
as  required  by  law,  but  who  has  taken  posses- 
sion of  the  mortgaged  property,  after  condition 
broken,  as  security  for  the  debt,  with  the  con- 
sent of  the  mortgagor,  is  superior,  under  section 
3578,  Wilson's  Rev.  &  Ann.  St.  Okl.  1903,  to 
that  of  a  subsequent  execution  creditor  who  has 
levied  upon  the  same.  Greenville  National  Bank 
T.  Evans-Snyder-Bucl  Co.,  9  Okl.  353,  60  Pac. 
249,  is  overruled." 

We  hold  that  in  view  of  the  authorities  su- 
pra, and  the  evidence,  there  were  questions 
for  the  Jury  as  to  whether  the  holder  of  the 
Junior  mortgaj;e  was  not  put  upon  Inquiry, 
and  could  not  have  learned  of  the  prior  mort- 
gagee's lien  by  investigation,  and  that  the 
trial  court  erred  in  instructing  a  verdict. 

Cause  reversed  and  remanded,  with  direc- 
tion that  further  proceedings  be  had  not  in- 
consistent with  the  views  herein  expressed. 

SHARP,  RAINET,  PITCIJFORD,  HAR- 
RISON, and  McNeill^  JJ,,  concur. 


ANDREWS  T.  STATB. 


(16  Okl.  Cr.  703) 
(No.  A-3345.) 


(Criminal  Court  of  Appeals  of   Oklahoma. 
Aug.  26,  1919.) 

Appeal  from  District  Court,  Choctaw  Coun- 
ty; C.  E.  Dudley,  Judge. 

Henry  Andrews  was  convicted  of  robbery, 
and  he  appeala  Appeal  dismissed,  on  motion 
of  plaintiff  In  error. 

Warren  &  Warren,  of  Hugo,  for  plaintiff 
in  error. 

PER  CURIAM.  Plaintiff  In  error,  Henry 
Andrews,  was  convicted  in  the  district  'court 
of  Choctaw  county  on  a  change  of  venue  from 
McGurtain  county  of  the  crime  of  robbery. 
The  information  charges  that  In  McCnrtaln 
county,  on  or  about  the  11th  day  of  May, 
1917,  he  did  unlawfully  and  feloniously  and 
by  means  of  force  and  fear  take  from  the 
possession  of  Louis  Kirk  the  sum  of  $773.50. 
The  Jury  fixed  his  punishment  at  imprison- 
ment In  the  penitentiary  for  the  term  of  20 
years.  From  the  Judgment  rendered  on  the 
verdict  on  the  Slst  day  of  October,  1917,  an 
appeal  was  taken  by  filing  In  this  court  May 
1, 1918,  a  petition  In  error  with  case-made. 

Plaintiff  In  error  has  filed  a  motion  to  dis- 
miss his  appeal,  ajgned  by  himself  and  ac- 
knowledged before  J.  O.  Duncan,  a  notary 
public  in  and  for  Pittsburg  county,  which  mo- 
tion is  allowed,  and  the  appeal  herein  Is  dis- 
missed. 
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AMERICAN  EXPRESS  CO.   v.  BAGWELL 
BROS.     (No.  8939.) 

(Supreme  Court  of  Oklahoma.    May  21,  1918. 
On  Rehearing,  Sept.  9,  1919.) 

Commissioners'  Opinion,   DMsion  No.   1. 
Error  from  County  Ck>nrt,  Bryan  County; 
J.  L.  Rappolee,  Judge. 

Action  by  Bagwell  Bros,  against  the  Amer- 
ican Express  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  On  rehear- 
ing, reversed  and  remanded  for  a  new  triaL 

G.  P.  Deck,  of  Durant,  and  Porter  Newman, 
of  Durant,  for  plaintiff  in  error. 

RCMMONS,  C.  The  plaintiff  in  error  in 
due  time  perfected  Its  appeal  from  the  Judg- 
ment of  the  trial  court,  and  in  accordance 
with  the  rules  of  this  court  on  July  0,  1917, 
duly  serred  and  filed  its  brief  herein.  The 
defendant  in  error  has  failed  to  file  a  brief, 
request  an  extension  of  time  in  which  to  file 
brief,  or  offer  any  excuse  for  failure  to  file 
brief. 

From  an  examination  of  the  brief  of  plain- 
tiff in  error,  the  argument  and  authorities 
seem  to  sustain  the  assignments  of  error  pre- 
sented in  its  brief.  This  court  not  being  re- 
quired to  search  the  record  for  reasons  to  af- 
firm the  Judgment  of  the  court  below,  under 
rule  7  of  this  court  (171  Pac.  x),  the  Judgment 
of  the  trial  court  should  be  reversed,  and  this 
cause  remanded  for  a  new  trial. 

On  Rehearing. 

PER  CURIAM.  This  cause  was  reversed 
on  May  21,  1918,  for  failure  of  defendant  in 
error  to  file  brief  as  required  by  rule  7  (171 
Pac.  X).  Rehearing  was  granted  on  showing 
made  as  to  why  brief  had  not  been  filed.  The 
causa  was  submitted  on  October  9,  1918,  and 
on  November  14,  1918,  an  order  was  entered 
granting  defendant  in  error  tlilrty  days  ad- 
ditional time  In  which  to  file  brief.  No  brief 
having  been  filed  as  yet  and  no  reason  giv- 
en for  failure  to  file  same,  the  opinion  filed 
May  21,  1918,  reversing  said  cause  is  adhered 
to  and  cause  reversed  and  remanded  for  new 
trial. 


ANDREWS  T.  STATE.     (No.  A-3251.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  12, 1919.) 

Appeal  from  District  Court,  Jefferson 
County ;  Cham  Jones,  Judge. 

Brooks  Andrews  was  convicted  of  a  viola- 
tion of  the  prohibitory  liquor  laws,  second  of- 
fense, and  sentenced  to  pay  a  fine  of  $500 
and  to  serve  one  year's  imprisonment  in  the 
state  reformatory  at  Granite,  and  appeals. 
Affirmed. 


Bridges  &  Vertreos,  of  Waurlka,  for  plain- 
tiff in  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  Brooks  Andrews  was  con- 
victed In  the  district  court  of  Jefferson  coun- 
ty of  a  violation  of  the  prohibitory  liquor 
laws,  second  offense,  and  his  punishment  fix- 
ed as  above  stated. 

This  appeal  has  been  pending  in  this  court 
since  the  29th  day  of  January,  1918;  the 
cause  having  been  submitted  June  3, 1919,  at 
which  time  no  appearance  was  made  by  any 
counsel  r^resentlng  plaintiff  In'  error,  nor 
has  any  brief  been  filed  in  bis  behalf.  Role 
IX  of  this  court  (16S  Pac.  x)  provides: 

"When  no  counsel  appears,  and  no  briefs  are 
filed,  the  court  will  examine  the  pleadings,  the 
instructions  of  the  court  and  the  exceptions 
taken  thereto,  and  the  judgment  and  sentence^ 
and  if  no  prejudicial  error  appeaia,  will  affirm 
the  judgment." 

This  appeal  has  evidently  been  abandoned. 
An  examination  of  the  pleadings,  instruc- 
tions, and  Judgment  and  sentence  discloses  no 
prejudicial  error,  and  in  accordance  with  rule 
IX,  supra,  the  Judgment  Is  affirmed. 


BOWDRY  T.  STATa    (No.  A-S249.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  12,  1919.) 

Appeal  from  County  Court,  Tulsa  Coonty; 
H.  L.  Standeven,  Judge. 

B.  W.  Bowdry  was  convicted  of  the  crime 
of  unlawful  possession  of  intoxicating  liq- 
uors, and  sentenced  to  pay  a  fine  of  $200,  and 
to  serve  90  days  in  the  county  Jail,  and  he 
appeals.    Appeal  dismissed. 

O.  S.  Booth,  of  Tulsa,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  This  Is  an  appeal  from  the 
county  court  of  Tulsa  county,  wherein  the  de- 
fendant, B.  W.  Bowdry,  was  convicted  of  the 
crime  of  unlawful  possession  of  intoxicating 
liquors  in  the  county  court  of  Tulsa  county, 
and  'Judgment  rendered  on  the  22d  day  of 
September,  1917,  adjudging  that  the  defend- 
ant pay  a  fine  of  $200  and  be  sentenced  to  the 
county  ;iall  for  a  period  of  90  days.  From 
this  Judgment,  an  appeal  was  attempted  to  be 
taken  to  this  court,  but  the  petition  in  error 
and  case-made  were  not  filed  in  this  court 
until  the  22d  day  of  January,  1918,  more  than 
120  days  after  the  rendition  of  Judgment,  to 
wit,  the  122d  day. 

Where  the  appeal  in  misdemeanor  cases  is 
not  filed  within  120  days  after  the  rendition 
of  the  Judgment,  this  court  has  no  Jnrisdlo 
tion  to  entertain  the  same.  Eaton  r.  Stat^ 
7  Okl.  Cr.  48,  121  Pat  1089;  Welch  v.  Statek 
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9  OkL  Cr.  3S,  130  Pac.  S14;  Jones  v.  State, 

4  Okl.  Cr.  660,  112  Paa  760;  Bates  t.  State, 

5  OkL  Cr.  249,  114  Pac.  271 :  Higb  ▼.  State, 
0  OkL  Cr.  183,  131  Pa&  188. 

In  conformity  wltb  the  repeated  dedaions 
of  this  court  in  the  foregoing  and  other  cases 
to  tbe  same  effect,  the  appeal  la  dismissed. 
Mandate  forthwith. 


CUNEO  T.  STATE.    (No.  A-82S2.) 

(Criminal  Coart  of  Appeals  of  Oklahoma. 
Oct  14.  1919.) 

Appeal  from  County  Court,  Comanche 
County ;  B.  J.  Ray,  Judge. 

Joe  Cuneo  was  convicted  of  a  violation  of 
tbe  prohibitory  liquor  law,  and  he  appeals. 
Affirmed. 

J.  F.  Thomas,  of  Lawton,  for  plaintiff  in 
error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  0.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  Joe 
Cimeo,  was  convicted  on  a  charge  that  he  did 
bare  possession  of  intoxicating  liquors  with 
intent  to  sell  the  same,  and  bis  punishment 
fixed  at  a  fine  of  |50  and  30  days'  confine- 
ment in  the  county  JalL  From  the  Judgment, 
be  appeals. 

Tbe  sole  question  presented  is  the  suffl- 
dency  of  the  evidence  to  support  the  verdict 
Tbe  fact  that  the  defendant  did  have  posses- 
BioD  of  whisky  at  his  place  of  business  was 
undisputed,  and  it  was  for  the  Jury  to  deter- 
mine on  the  evidence  in  the  case  as  to  wheth- 
er or  not  he  intended  to  sell  the  same.  There 
la  nothing  in  the  record  to  Indicate  that  the 
defendant  did  not  have  a  fair  triaL 

Tbe  Judgment  is  therefore  affirmed. 


GARCIA  et  ux.  V.  STATB.   (No.  A-3305.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Ang.  19, 1919.) 

Appeal  from  County  Court  Coal  County; 
C.  M.  Threadgill,  Judge. 

V.  Garcia  and  Mrs.  V.  Garcia  were  convict- 
ed of  a  violation  of  tbe  prohibitory  liquor 
law,  and  they  appeaL   Affirmed. 

George  Trice,  of  Coalgate,  for  plaintiffs  In 
error. 


The  Attorney  General  and  W.  C.  HaIl,'A8A. 
Atty.  Gen.,  for  the  SUte. 

PER  CURIAM.  Plaintiffs  In  error,  V.  Gar- 
cia and  Mrs.  V.  Garcia,  were  convicted  in  the 
county  court  of  Coal  county  on  an  Informa- 
tion Jointly  charging  that  they  did  have  In 
their  possession  6  quarts  of  whisky  and  about 
65  gallons  of  Choctaw  beer,  with  the  unlaw- 
ful int«it  to  sell  the  same.  The  Jury  fixed 
the  punishment  of  F.  Garcia  at  a  fine  of  $600 
and  00  days  In  the  county  Jail,  and  of  Mrs. 
V.  Garcia  at  $280  and  30  days  in  the  county 
JalL  From  the  Judgments  rendered  on  the 
verdicts  an  appeal  was  perfected  by  filing  In 
tills  court  on  March  27,  1918,  a  petition  in  er- 
ror with  case-made. 

No  briefs  have  been  filed.  When  the  case 
was  called  for  final  submission,  no  appear- 
ance was  made  on  behalf  of  plaintiffs  in  er- 
ror. The  Attorney  General  has  moved  to  af- 
firm tbe  Judgments  for  failure  to  prosecute 
the  appeaL 

Finding  no  available  error  In  the  record, 
the  Judgments  herein  are  afllrmed. 


GODFREY  T.  STATE.     (No.  A-S557.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  9,  1919.) 

Appeal  from  District  Ck>urt  Logan  Coun- 
ty ;  John  R.  Hickman,  Judge. 

Henry  Godfrey  was  convicted  of  keeping  a 
place  with  the  Intent  to  sell  Intoxicating  liq- 
uors, and  he  appeals.    Reversed. 

H.  G.  Olds,  of  Guthrie,  for  plaintiff  In  er- 
ror. 
W.  C  Han,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  PlalnUff  in  error,  Henry 
Godfrey,  was  convicted  on  an  Information 
charging  that  he  did  keep  a  place  in  the  city 
of  Guthrie  wltb  the  felonious  intent  to  sell 
intoxicating  liquors,  and  on  the  26th  day  of 
November,  1918,  he  was  sentenced  to  be  Im- 
prisoned in  the  penitentiary  for  the  term  of 
two  years  and  to  poy  a  fine  of  $250.  To  re- 
verse the  Judgment  an  appeal  was  duly  per- 
fected. 

In  the  case  of  Proctor  v.  State,  15  OkL  Cr. 
— ,  176  Pac.  771,  the  statute  upon  which  the 
prosecution  in  this  case  was  based  was  held 
unconstitutional  and  void.  For  the  reasons 
stated  in  the  opinion  in  the  Proctor  Case,  the 
Jndgment  is  reversed. 
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(16  Okl.  Cr.  US) 

Ex  parte  HERBINO.    (No.  A-8091.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  12,  1919.) 

(SyOabv  hv  ih«  Court.) 

Habeas  Cobfus  ®=»30(1),  94— Scofb  aw  Iir- 
QoiBT— Surr. 
Where  a  prisoner  in  custody  under  sentence 
of  conviction  seeks  to  be  discharged  on  ha- 
beas corpus,  the  inquiry  is  limited  to  the  ques- 
tion whether  the  court  in  which  the  prisoner 
was  convicted  had  jurisdiction  of  the  person  of 
the  defendant  and  of  the  crime  charged ;  and, 
if  the  trial  court  had  jurisdiction  and  power  to 
convict  and  sentence,  the  writ  cannot  issue  to 
correct  mere  errors. 

Petition  of  Kd  Herring  for  writ  of  habeas 
corptis.    Writ  denied. 

John  H.  Venerable,  of  Miami,  for  petl- 
tloner. 

B.  McMillan,  Aast  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  This  is  a  petition  for  writ 
of  habeas  corpus  filed  In  this  court  on  Au- 
gust 1,  1017.    Petitioner,  Ed  Herring,  alleges: 

That  he  is  imprisoned  and  restrained  In 
the  penitentiary  at  Granite  by  virtue  of  an 
unlawful  and  Illegal  judgment  and  sentence 
of  conviction  in  the  district  court  of  Grady 
county ;  that  on  the  19th  day  of  May,  1917, 
petitioner  was  arrested  on  a  complaint  filed 
before  a  justice  of  the  peace  in  and  for  the 
dty  of  Chlckasha,  the  charging  part  of  which 
complaint  Is  as  follows: 

"Did  then  and  there  willfully  and  unlawfully, 
linowingly  and  feloniously  have  in  his  posses- 
sion, a  certain  forged  check  in  words  and  fig- 
ures as  follows,  to  wit: 

"  'Chlckasha,  Okl.,  May  15,  1917. 

"'The  Oklahoma  National  Bank,  pay  to  or- 
der of  Henry  Mitchell,  or  order  $25.00,  twenty- 
five  dollars.  [Signed]    Fred  Jelks.' 

"Indorsed  on  back:    'Henry  Mitchell.' 

"Which  he,  the  said  Ed  Herring,  alias  Henry 
Mitchell,  well  knew  to  be  forged,  and  counter- 
feited and  which  said  check,  the  said  Ed  Hei^ 
ring,  alias  Henry  Mitchell,  offered  to  pass  and 
utter  as  true  and  genuine,  to  the  Oklahoma  Na- 
tional Bank,  for  the  consideration  of  said  check, 
to  wit.  $25.00,  with  the  felonious  intent  then 
and  there  npon  the  part  of  him,  the  said  Ed 
Herring,  alias  Henry  Mitchell,  to  cheat,  wrong 
and  defraud  the  said  Fred  Jelks  out  of  the  sum 
of  $25.00." 

A  certified  copy  of  which  complaint  is  at- 
tached and  made  a  part  hereof.  That  peti- 
tioner on  the  preliminary  examination  held 
by  said  justice  of  the  peace  was  bound  over 
to  await  the  action  of  the  district  court  of 
Grady  county  as  shown  by  the  Indorsement 
on  the  complaint  hereto  attached  for  the 
crime  of  forgery.     That  thereafter  on  the 


25th  day  of  May,  1917,  the  county  attorney  of 
Grady  county  filed  an  information  in  the  dis- 
trict court  of  Grady  county  on  the  charge  of 
"attempting  to  pass  forged  check,"  the  charge 
ing  part  of  which  information  reads  as  fol- 
lows: 

"That  on  or  about  said  day  and  date  and  in 
said  county  and  state,  the  said  Ed  Herring, 
alias  Henry  Mitchell,  then  and  there  being, 
did  then  and  there  willfully,  unlawfully,  and 
knowingly  and  feloniously  have  in  his  possession 
a  certain  forged  check  in  words  and  figures 
as  follows,  to  wit: 

"  'Chlckasha,  OkL,  May  18, 1917. 

"'The  Oklahoma  National  Bank,  pay  to  ths 
order  of  Henry  Mitchell,  or  order,  $25.00^ 
twenty-five  dollars.  [Signed]    Fred  Jelks.' 

"Indorsed  on  back:   "Henry  Mitchell.' 

"Whidi  he  the  said  Ed  Herring,  alias  Henry 
Mitchell,  well  knew  to  be  forged  and  counter- 
feited, and  which  said  check  the  said  Ed  Her- 
ring, alias  Henry  Mitchell,  offered  to  pass  for 
the  consideration  of  said  check,  to  wit,  $25.00, 
with  the  felonious  intent  then  and  there  upon 
the  part  of  him,  the  said  Ed  Herring,  alias 
Henry  Mitchell  to  cheat,  wrong  and  defraud  the 
said  Fred  Jelks  out  of  the  sum  of  $25.00,  con- 
trary to,  etc:" 

A  certified  copy  of  said  Information  is  here- 
to attached,  made  a  part  hereof.  That 
thereafter  on  the  26th  day  of  May,  1917,  peti- 
tioner entered  a  plea  of  gtillty  to  the  Charge 
preferred  against  him  in  said  information, 
and  was  by  the  district  court  of  Grady  coun- 
ty sentenced  to  one  year  in  the  penitentiary 
at  Granite.  A  copy  of  the  judgment  and  sen- 
tence is  herewith  attached  and  made  a  part 
hereof. 

It  is  further  alleged  that  the  restraint  by 
the  warden  of  the  state  penitentiary  is  Illegal 
and  unauthorized,  for  the  following  reasons: 

That  the  said  complaint  filed  before  the 
justice  of  the  peace  fails  to  state  facts  suflB- 
clent  to  charge  petitioner  with  any  crime 
known  to  the  law;  that  said  justice  of  the 
peace  in  issuing  the  warrant  on  said  com- 
plnint,  and  in  boldlng  petitioner  to  await  the 
action  of  said  district  court,  was  without  ju- 
risdiction or  authority,  and  the  district  court 
of  Grady  county  acquired  no  jurisdiction  of 
either  the  subject-matter  or  the  person  of  your 
petitioner;  that  the  judgment  and  sentence 
of  the  court  under  which  the  warden  of  the 
penitentiary  holds  petitioner  is  null  and  void, 
and  gives  said  warden  no  authority  wliatever 
to  hold  your  petitioner. 

Petitioner  further  alleges  that  the  Infor- 
mation filed  in  the  district  court  fails  to  state 
facts  sufllcient  to  show  that  any  crime  known 
to  the  law  has  been  committed,  or  that  peti- 
tioner has  committed  any  crime  against  the 
laws  of  the  state  of  Oklahoma ;  that  said  in- 
formation and  the  complaint  each  attempts 
to  charge  your  petitioner  with  the  crime  of 
uttering  a  forged  instrument,  but  each  falls  to 
state  sufficient  facts  to  show  that  any  crime 
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known  to  the  law  haa  been  committed,  or 
that  petitioner  was  guilty  of  any  offense 
against  the  laws  of  the  state  of  Oklahoma ; 
tbat  for  that  reason  the  Judgment  and  sen- 
tence passed  on  said  information  is  null  and 

TOld. 

Petitioner  further  represents  that  he  is  a 
minor,  16  years  of  age,  and  that,  while  he 
pleaded  guilty  to  the  charge  as  set  out  In 
laid  Information,  he  is  not  gnllty  of  the  com- 
mission of  any  crime. 

Argament  upon  the  petition  for  said  writ 
was  had  on  August  25,  1917,  and  the  writ 
was  refused. 

Section  4893,  Revised  Statutes,  provides: 

"No  conrt  or  jud^e  shall  ingaire  into  the  le- 
gality of  any  judgment  or  process,  whereby  the 
Tarty  la  in  custody,  or  discharge  him  when  the 
tenn  of  commitment  haa  not  expired  in  either 
of  the  cases  following: 

"Flrrt.    •    •    • 

"Second.  TJpon  any  process  Issued  on  any 
final  judgment  of  a  conrt  of  competent  Juris- 
diction ;   or 

"Third.    •    •    • 

"Fonrth.  Upon  a  warrant  or  commitment  is- 
(Qed  from  the  District  court  or  any  other  court 
of  competent  jurisdiction,  upon  an  indictment 
or  information." 

The  general  rule  is  that  the  writ  of  habeas 
corpus  may  not  be  used  either  before  or  aft- 
er conviction  to  test  the  snfflclency  of  an  In- 
dictment or  information.  If  the  district 
court  had  jurisdiction  to  pronounce  the  judg- 
ment, it  cannot  be  reviewed  on  habeas  corpus. 

The  contention  of  counsel  for  petitioner 
that  neither  the  original  complaint,  nor  the 
Information  filed  in  the  district  court,  charg- 
es DO  offense,  is  without  merit  The  court 
had  jurisdiction  over  the  offense  charged  and 
over  the  person  of  the  defendant  Irregular- 
ity, If  any,  in  the  proceedings  had  upon  the 
preliminary  examination,  should  have  been 
raised  by  a  motion  to  quash,  or  motion  to  set 
aside  the  Information. 

In  the  case  of  Ex  parte  Woods,  7  Okl.  Cr. 
M5, 125  Pac.  440,  it  is  said,  where  a  prisoner 
In  custody  under  sentence  of  conviction  seeks 
to  be  discharged  on  habeas  corpus,  the  law 
b  well  settled  that  the  Inquiry  is  limited  to 
the  question  whether  the  court  In  which  the 
prisoner  was  convicted '  had  jurisdiction  of 
the  person  of  the  defendant  and  of  the  cilme 
charged.  And  If  the  trial  court  had  Jurisdic- 
tion and  power  to  convict  and  sentence,  the 
writ  cannot  Issue  to  correct  mere  errors. 

In  He  Talley,  4  Okl.  Cr.  398,  112  Pac.  86, 
SI  L.  R.  A.  (N.  S.)  805,  it  Is  said : 

"The  writ  of  habeas  corpus  is  not  designed  for 
the  correction  of  errors  or  mere  irregularities, 
arj  cannot  be  substituted  for  an  appeal  or 
writ  of  error.  And  where  a  petitioner  is  im- 
piisoned  under  a  judgment  of  conviction  for 
crime,  unless  the  court  was  without  jurisdiction 
to  render  the  particular  judgment,  and  the  judg- 
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ment  is  void  and  not  merely  voidaM'e,  rdief 

cannot  be  had  by  habeas  corpna,  however  nn- 

merous  and  gross  may  have  been  the  errors  com- 

mitted  during  the  trial  or  in  the  proceedings 

preliminary  thereto." 

For  the  reasons  stated,  the  writ  of  habeas 
corpus  was  denied. 


(16  OU.  Cr.  W)' 

BTAL  y.  STATE.     (No.  A-2801.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  10,  1919.     Rehearing  Denied 

Aug.  2,  1919.) 

(Syltahut  («  tht  Conrt.)    • 
L  Cbimiwal  Law  ®=j594(1)— Continuancb— 
Absent  Witness— Sutficikncy  or  Appu- 

CATION. 

Where  an  absent  witness  has  been  summon- 
ed and  it  is  not  averred  in  the  affidavit  upon 
which  the  motion  for  a  continuance  is  predicat- 
ed, or  shown  by  evidence,  that  such  witness  is 
not  absent  by  consent  or  procurement  of  the 
defendant,  and  that  the  cause  of  the  absence  of 
said  witness  is  unknown,  and  no  attachment  is 
asked  for  said  witness,  and  it  is  averred  in 
said  affidavit  that  the  whereabouts  of  said  wit- 
ness is  unknown,  such  application  is  Insufficient 
upon  Its  face  and  properly  overruled. 

2.  WrrNESSKs  ®=374(2)— Intekest— Orrea  to 
Purchase  Pbopebtt  of  PBOSECtrnNO  Wix- 

RBSS. 

The  state  introduced  evidence  tending  to 
show  that  ^n  effort  was  made  by  a  witness  for 
the  defendant,  and  without  the  defendant's  in- 
stance, to  purchase  at  an  excessive  value  all 
the  property  of  the  prosecuting  witness,  with 
the  condition  that  such  witness  leave  the  state 
and  stay  away  two  years  and  not  appear 
against  the  defendant,  and  the  party  making 
such  offer  appeared  and  testified  for  the  de- 
fendant, denying  that  he  had  made  any  such 
statements  or  offer.  Held,  that  said  offer  to  pur- 
chase said  property  may  be  shown  for  the  pur- 
pose of  showing  the  interest  of  such  witness 
for  the  defendant,  if  the  court  limits  auch  evi- 
dence solely  to  such  interest 

3.  Cbtminal  Law  iSsaSSKlO)— Admissibtlitt 
ov  Evidence— ATTEMPT  to  Prevent  Testi- 
KONT  OF  State's  Witness. 

An  effort  of  a  defendant  to  cause  a  witness 
for  the  state  not  to  appear  against  him  is  a 
circumstance  tending  to  show  the  guilt  of  the 
defendant,  and  the  facts  of  such  effort  may  be 
properly  admitted  on  his  trial. 

4.  Criminal  Law  «=9742(2)  —  Testimont  Of 
Ac  coMPUCB— Question  fob  Jubt. 

Unless  the  court  is  able  to  instruct  the 
Jury  as  a  matter  of  law  that  a  witness  Is  an 
accomplice,  whether  or  not  the  witness  is  an 
accomplice  is  a  question  of  fact  for  the  jury  to 
determine. 

6.  Cbiminai.  Law   <8=>1159(5)— Review— Ac- 
complice Testimony— Conviction. 
Where    evidence   is    submitted   tending   to 
show  that  a  witness  for  the  state  is  an  aceom- 
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pUc«  of  th«  erlns  for  vMch  the  defendaot  la 
being  tried  and  also  evidence  to  corroborate 
■auch  evidence  of  aoch  accomplice,  and  tbese 
questions  are  properly  submitted  to  the  jury,  a 
verdict  of  conviction  will  not  be  disturbed  upon 
the  ground  that  the  conviction  ia  in  violation 
of  section  6884,  Revised  Laws. 

6.  Crimikai.  Law  *=>780<3),  789(4)  —  Lab- 
cent  «=»70(1)  —  Taking  of  Live  Stock  — 

GBII.T. 

Instructions  given  by  the  court  and  except- 
ed to  by  the  defendant,  considered  in  connec- 
tion with  the  entire  instructions  of  the  court, 
and  held  free  from  error. 

7.  Labcent  «=»55— Live  Stock— Conviotiok. 

The  evidence  in  this  case  carefully  exam- 
ined, and  hdd,  though  in  conflict,  aufficient  to 
reasonably  support  the  verdict  of  the  jury. 

8.  Cbiminai,  Law  <s=>938(1)  —  New  Tfiai  — 
Newlt  Discovesed  Evidence  —  Effect  or 

RbSITLT— DiBCBBTION  OF  TBIAL  COUBT— CASB 

Ovebbulbd. 
A  motion  was  made  for  a  new  trial  upon 
the  ground  of  newly  discovered  evidence,  the 
motion  being  predicated  upon  an  affidavit  of  a 
witness  for  the  state  at  the  trial  that  he  (wit- 
ness) committed  the  offense  for  which  the  de- 
fendant was  convicted,  and  that  defendant  had 
no  part  in  the  commission  of  the  offense,  to- 
gether with  affidavits  as  to  the  good  character 
of  the  defendant.  Beld:  (1)  That  such  show- 
ing does  not  entitle  the  defendant  as  a  matter 
of  right  to  a  new  trial,  but  calls  into  exercise 
the  sound  discretion  of  the  court,  and  such 
motion  should  be  overruled  unless  the  trial 
court  believes  that  such  recantation  is  probably 
true  and  that  another  trial  would  probably  re- 
sult in  the  acquittal  of  the  defendant 

(2)  The  holding  in  the  second  syllabus  in  N. 
D.  Chappell  v.  State,  6  Okl.  Cr.  398,  11»  Pac. 
139,  is  hereby  expressly  disapproved,  and  the 
same  modified  to  conform  to  the  rule  of  law 
herein  announced. 


Appeal  from  District  Court,  Mdntosb 
County;    R.  W.  HIggins,  Judge. 

John  Ryal  was  convicted  of  larceny  of  live 
stock,  and  appeals.    Aflinned. 

Presly  B.  Cole,  of  McAlester,  for  plaintiff 
In  error. 

S.  P.  Freellng.  Atty.  Gen.,  and  R.  N.  McMil- 
lan, Asst.  Atty.  Gen.,  for  tbe  State. 


ARMSTRONG,  J.  The  plaintiff  In  error, 
John  Ryal,  hereinafter  referred  to  as  "de- 
fendant," was,  together  with  Nick  Barrow 
and  Sam  Guy,  Jointly  Informed  against  for 
the  offense  of  larceny  of  live  stock.  The  pros- 
ecution was  dismissed  as  to  Nick  Barrow  and 
Sam  Gny,  and  upon  his  trial  defendant  was 
convicted  and  his  punishment  fixed  at  sU 
years'  Imprisonment  in  the  penitentiary. 

To  reverse  the  Judgment  rendered,  the  de- 
fendant prosecutes  this  appeal. 

The  information  contains  two  counts,  and 
the  state  elected  to  stand  upon   the  first 


count,  which  count,  omitting  caption  and  lAg- 
nature,  is  as  follows: 

"That  John  Ryal,  Nick  Barrow  and  Sam 
Guy,  on  the  day  and  year  aforesaid,  in  the 
county  and  state  aforesaid,  acting  together,  did 
unlawfully,  willfully,  wrongfully,  stealthily  and 
feloniously,  take,  steal  and  carry  away,  on* 
ba-y  mare  about  three  years  old,  with  whito 
spot  on  forehead,  about  14%  hands  high  of  tb« 
personal  property  of  one  J.  B3.  Watson,  ^th- 
out  the  consent  and  against  the  will  of  him  the 
said  J.  B.  Watson,  the  true  owner  thereof, 
and  with  the  nnlawfnl,  wrongful  and  feloniooa 
intent  then  and  there  on  the  part  of  them  tb« 
said  John  Ryal,  Nick  Barrow  and  Bam  Guy,  to 
deprive  the  said  J.  E,  Watson  of  the  said  prop- 
erty, live  stock  and  horse,  and  to  convert  the 
same  to  the  nse  and  benefit  of  them  the  aaid 
John  Ryal,  Nick  Barrow  and  Sam  Gny,  con- 
trary to  tbe  form  of  the  statutes,  in  such  casea 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state." 

The  defendant  moved  for  a  continuance  oa 
the  ground  of  tbe  absence  of  Myrtle  Gage 
and  Benry  Turpln,  witnesses  for  the  defend- 
ant. Tbe  affidavit  which  is  the  basis  for 
the  motion  for  a  continuance,  and  in  support 
of  whldi  no  evidence  is  offered,  avers:  "lliat 
Myrtle  Gage  resides  near  Chanute,  Okl.,  bat 
whose  whereabouts  is  now  unknown,  and  Hen- 
ry  Turpln,  whose  residence  is  not  stated,  and 
whose  whereabouts  is  now  totally  unknown," 
have  each  been  legally  subpoenaed  in  this  case 
as  witnesses  for  the  defendant,  and  for  some 
reason  unknown  to  the  defendant  are  absent, 
and  that  if  present  Myrtle  Gage  would  testi- 
fy that  early  in  S^tember,  Just  after  tbe 
theft  was  committed,  Sam  Guy  and  Nick  Bar- 
row brought  some  horses  and  put  then»  In 
'  their  pasture,  that  she  was  Informed  at  tbat 
time  that  the  horses  put  In  the  pasture  were 
the  horses  of  Sam  Guy  and  that  he  wonlil 
pay  for  their  pasturage:  and  that  Henry 
Turpln,  If  present,  would  testify  that  be 
worked  for  John  Ryal  at  the  same  time  that 
Sam  Guy,  one  of  the  defendants,  worked  for 
him,  that  he  is  well  acquainted  with  Sana 
Guy,  and  that  Sam  Guy  was  well  acquainted 
with  and  knew  all  of  John  Ryal's  borsee, 
that,  at  the  time  said  witness  was  working 
for  him,  tbe  defendant  Sam  Guy  tried  to  in- 
duce the  said  Henry  Turpln  to  aid  or  assist 
him  In  stealing  horses  or  cattle,  and  that  If 
they  were  intercepted  they  would  turn  state's 
evidence  on  John  Ryal  and  go  free,  and  thla 
affiant  believes  the  same  to  be  true. 

The  said  affidavit  further  avers  that  tbe 
facts  which  the  defendant  expects  to  prove  by 
said  absent  witnesses  cannot  be  proved  by 
other  witnesses.  There  is  no  allegation  In 
said  affidavit  that  the  said  witnesses  are  not 
absent  by  tbe  procurement  or  consent  of  tbe 
defendant,  or  that  the  affiant  believes  that 
the  evidence  which  Myrtle  Gage  would  give 
is  true. 

The  court  overruled  the  motion  for  a  con- 
tinuance, and  the  defendant  excepted. 

There  is  evidence  that  a  bay  mare  belong!  as 
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to  J.  E.  Watson  and  anotlier  bay  mare  and 
a  light  bay  borse  belonging  to  J.  Ardlca  were 
In  a  pasture  near  tbe  home  of  the  defendant 
In  Mcintosh  county;  that  the  said  animals 
vcre  mlased  and  nnauccessfully  hunted  by 
their  owners;  that,  shortly  after  said  ani- 
mals were  missed,  they  were  In  the  lot  of 
defendant  near  his  home;  and  that  the  said 
inlmals  were  by  direction  of  the  defendant 
started  at  night  and  driven  to  the  home  of 
Mr.  Barrow,  In  Washita  county,  Okl.,  the 
father-in-law  of  the  defendant,  by  Sam  Guy 
lad  others;  that  the  defendant,  In  advance 
of  the  starting  of  said  drive  of  said  horses, 
went  from  his  home  to  Washita  county,  Okl., 
and  met  the  said  horses  about  two  miles 
from  tbe  home  of  the  said  Barrow,  and  by  bis 
direction  they  were  put  in  tbe  pasture  of 
said  Barrow ;  and  that  the  next  day, .  by  di- 
rection of  defendant,  a  part  of  said  animals, 
indndlng  tbe  said  mare  belonging  to  Watson 
■ad  tbe  mare  and  horse  belonging  to  Ardlca, 
were  taken  from  the  home  of  tbe  father-ln- 
bw  of  tbe  defendant  to  the  home  of  defend- 
anfa  brother-in-law  In  Custer  county;  and 
that  the  aberifT  of  Mcintosh  county,  accom- 
panied by  Watson,  there  found  the  animals 
belonging  to  Watson  and  Ardlca,  and  Watson 
got  said  animals  and  took  them  back  to  Mc- 
intosh connty;  that  the  sheriff  of  Mcin- 
tosh county,  two  or  three  weeks  after  said 
animals  were  driven  from  Mcintosh  coun- 
ty, saw  the  defendant  in  the  Jail  of  Wash- 
ita ootmty  where  be  had  been  Incarcerat- 
ed by  request  of  said  sheriff,  and  was  in- 
formed by  the  defendant  "that  be  did  not 
know  anything  al>out  said  animals  belonging 
to  Watson  and  Ardlca,  that  he  had  got  tbe 
fdlows  to  bring  his  horsics  through,  but 
knew  nothing  about  their  stealing  any  oth- 
ers," and  directed  the  sheriff  to  go  up  to  old 
man  Barrows'  and  see  what  horses  they 
btongbt,  which  direction  was  given  after  said 
averred  stolen  stock  had  been  removed  from 
old  man  Barrows,  in  Washita  county  to  Cu»- 
ter  county  to  defendant's  brothei^ln-law's,  by 
direction  of  tbe  defendant. 

O'he  undented  evidence  is  that  Sam  Quy 
helped  to  drive  the  horses  from  defendant's 
bt  in  Mcintosh  county  to  Washita  connty. 

Dick  Ransom  testified  that  he  was  a  jail 
gnard  at  the  Jail  in  Mcintosh  oounty,  and 
that  Sam  Guy,  one  of  the  defendants  charged 
la  tlie  information  in  this  case,  was  confined 
in  said  Jail;  that  he  knew  tiie  defendant; 
that  the  defendant  offered  to  pay  witness 
(500,  which  he  said  be  would  get  from  bis 
mother,  if  Ransom  would  turn  Sam  Quy  out 
and  run  blm  off,  saying: 

"ToTQ  Mm  out.  Get  him  oat,  and  tell  him 
to  come  to  my  house  and  I  will  give  him  some 
money  to  get  away  with,  and,  if  he  don't  get 
away,  I  wiU  kill  the  son  of  a  bitch." 

There  was  nndenled  evidence  that  tbe  said 
mare  belonglnt;  to  the  said  Wntson  and  the 
nld  mare  and  horse  belonging  to  the  said 


Ardlca  were  not  taken  by  consent  of  said 
owners. 

The  defendant  testified  in  his  own  behalf 
and  denied  all  the  material  evidence  of  the 
state  tending  to  show  that  he  was  guilty  of 
the  larceny  of  the  said  live  stock  wltb  which 
he  was  charged,  and  offered  evidence  of  sev- 
eral witnesses  tending  to  show  that  the  lar- 
ceny of  said  live  stock  was  done  by  Sam 
Guy,  and  that  Sam  Gny  claimed  them  as  bis 
own,  and  that  tbe  alleged  stolen  horses  were 
added  to  the  bunch  of  his  horses  by  the  said 
Guy  after  they  had  started  from  his  (defend- 
ant's) lot,  and  that  the  said  alleged  stolen 
live  stock  was'  not  in  the  lot  of  defendant 
when  defendant  directed  tbe  same  to  be  driv- 
en to  Washita  county. 

There  was  also  evidence  tending  to  show 
that  the  defendant  did  not  have  the  conver- 
sation with  Bansom  as  testified  by  said  Ran- 
som. The  defendant  testified  "that,  if  he  had 
such  conversation  with  Ransom,  he  did  not 
remember  it,"  but  admitted  that  he  was  at 
the  Jail  and  talked  to  Jack  Ransom  and  asked 
blm  why  he  did  not  turn  the  negro  out.  The 
defendant  admitted  that  be  had  directed  Nick 
Barrow  and  Vance  Thomasberry,  but  no  one 
else,  to  drive  his  horses  from  Mcintosh  coun- 
ty to  Washita  county,  and  the  uncontradict- 
ed evidence  is  that  at  tliat  time  the  said 
Nick  Barrow  was  15  years  old,  and  Vance 
Thomasberry  was  11  years  old. 

B.  H.  Taf  t  having  testified  as  a  witness  for 
the  defendant,  Watson,  the  owner  of  one  ot 
the  horses  alleged  to  have  been  stolen,  was 
recalled,  and  testified  that  said  Taft  and  two 
others  offered  to  buy  his  (Watson's)  property 
and  to  pay  $1,000  for  the  same,  if  Watson 
would  sign  a  bill  of  sale  and  leave  the  coun- 
try and  not  appear  to  prosecute  John  Ryal, 
and  nothing  was  said  about  John  Ryal  or 
that  he  was  to  pay  the  said  $1,000.  Tbe 
court,  upon  admitting  said  evidence  against 
the  objection  and  exception  of  the  defendant, 
Instructed  the  Jury: 

"That  said  evidence  is  considered  for  on* 
pnrpose  only,  and  that  is  whether  or  not  the 
witness  Taft  has  any  interest  in  the  prosecu- 
tion or  defense  of  this  action,  and  is  to  be  con- 
sidered by  you  only  for  that  purpose." 

Among  other  instractions,  the  court  gave 
tbe  following,  to  each  of  which  tbe  defendant 
excepted: 

"No.  7.  If  you  believe  from  the  evidence  in 
this  case  beyond  a  reasonable  doubt  that  on  or 
about  the  date  charged  in  the  information,  or 
at  any  time'  within  three  years  next  prior  to 
the  date  of  the  filing  of  the  information  in  this 
cause,  the  defendant,  John  Ryal,  either  alone, 
or  acting  in  conjunction  with  or  aiding  and 
abetting  one  Nick  Barrow  and  one  Sam  Guy, 
or  either  of  them,  unlawfully,  willfully,  and  fe- 
loniously, by  stealth,  took,  stole,  and  carried 
away  the  certain  bay  mare  described  in  tbe 
first  count  of  the  information,  with  tbe  intent 
to  convert  the  same  to  his  own  nse,  and  to  de- 
prive the  true  owner,  J.  B.  Watson,  ot  the 
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nae  and  posseasloB  thereof,  70a  wOI  find  the 
defendant  guilty. 

"But,  on  tbe  other  hand,  If  70U  entertain  a 
reasonable  doubt  as  to  any  of  the  material  al- 
legations of  the  information  as  above  explained 
as  necessary  to  be  proved,  yon  must  give  the 
defendant  the  benefit  of  the  doubt  and  acquit 
him. 

"No.  8.  Ton  are  instrtfcted  that  an  'accom- 
plice' is  a  person  involved  either  directly  or  in- 
directly in  the  commission  of  a  crime.  To  ren- 
der a  person  an  accomplice  he  must  in  some 
manner  aid  or  assist  or  participate  in  the  crim- 
inal act,  and  by  that  connection  he  becomes 
equally  involved  in  such  offense.  Tou  are  fur- 
ther instructed  that  a  convictio;^  cannot  be  had 
upon  the  testimony  of  an  accomplice  unless  he 
be  corroborated  by  such  other  evidence  as  tends 
to  connect  the  defendant,  John  Ryal,  with  the 
commission  of  the  offense,  and  the  corrobora- 
tion is  not  sufficient  if  it  merely  shows  the  com- 
mission of  an  offense,  or  the  circumstances 
thereof;  but  you  are  further  instructed  that  it 
is  not  necessary  that  the  corroborating  evi- 
dence go  so  far  as  to  establish  by  itself  and 
without  the  aid  of  the  testimony  of  the  accom- 
plice that  the  defendant  committed  the  crime  as 
cfiarged.  And  if  there  be  sufficient  corroborat- 
ing evidence  outside  of  that  given  by  the  ac- 
complice, which,  when  considered  together  with 
that  of  the  testimony  of  such  accomplice,  will 
satisfy  the  minds  of  the  jury  of  the  guilt  of 
the  d'efendant,  John  Ryal,  beyond  a  reasonable 
doubt,  then  the  guilt  of  the  defendant,  John 
Ryal,  is  sufficiently  established." 

On  the  2d  day  of  February,  1018,  the  de- 
fendant filed  a  motion  for  a  new  trial  upon 
the  following  grounds: 

"(1)  That  the  court  erred  in  orerrullng  the 
defendant's  motion  for  a  continuance. 

"(2)  That  the  court  erred  in  allowing  the  tes- 
timony of  Dick  Ransom,  witness  for  the  state, 
to  go  to  jury,  which  was  duly  excepted  to  by 
the  defendant 

"(3)  That  the  court  admitted  over  the  objec- 
tion of  defendant  transcript  of  the  committing 
justice  of  the  peace  to  be  introduced  as  testi- 
mony. 

"(4)  That  the  court  erred  in  overruling  vari- 
ous and  sundry  objections  of  defendants  to  the 
introduction  of  testimony  to  which  exceptions 
were  duly  saved  at  the  time  by  defendant 

"(6)  That  the  court  erred  in  giving  instrae- 
tlons  Nob.  7  and  8,  to  which  exceptions  were 
duly  saved  by  the  defendant. 

"(6)  That  the  verdict  is  not  sustained  by  snf- 
fident  evidence  and  ia  contrary  to  law" 

— ^whlch  motion  was  OTermled,  and  defend- 
ant excepted. 

On  July  5,  1016,  the  defendant  filed  a  mo- 
tlon  to  set  aside  the  judgment  rendered  in 
this  case  on  the  ground  of  newly  discovered 
testimony,  and  In  support  thereof  submit- 
ted many  affidavits  showing  admissions  by 
Sam  Gny  to  several  persons  that  he  and  not 
the  defendant  committed  the  larceny  of 
which  the  defendant  was  convicted;  that 
Sam  Guy  was  a  man  of  bad  character,  "a 
thief,  a  bootlegger,  and  a  preacher";  and 
that  the  defendant  was  a  man  of  fine  chara^ 


ter  as  a  citizen  and  as  an  honest  man,  and 
many  of  the  affiants  were  surprised  at  his 
conviction. 

In  addition  to  said  several  affidavits,  the 
defendant  presented  the  following  affidavit 
made  by  Sam  Guy,  caption  omitted: 

"Affiant,  Sam  Guy,  being  duly  sworn  deposes 
and  says:  My  name  Is  Sam  Guy.  I  reside  near 
the  defendant,  John  Ryal,  south  of  Henrietta. 
I  am  the  same  Sam  Guy,  the  colored  man  that 
testified  for  the  state  against  John  Ryal  at) 
Eufaula  at  the  trial  in  the  above-entitled  cans* 
in  which  John  Ryal  was  convicted  of  larceny 
and  given  six  years  in  the  state  penitentiary. 
The  defendant,  John  Ryal,  Nick  Barrow  and 
myself  were  all  arrested,  charged  with  stealing 
the  horses  that  were  taken  from  John  Ryal's 
borne  near  Henrietta  to  Barrow's  and  Gages' 
pasture  near  Canute,  Oklahoma.  I  was  prom- 
ised that  if  I  turned  state's  evidence  against 
John  Ryal  that  the  case  against  me  would  be 
dismissed  and  I  would  never  be  prosecuted  for 
it.  I  will  further  state  that  John  Ryal  had 
nothing  to  do  with  the  taking,  stealing  or  car- 
rying away  any  of  the  horses  that  were  stolen, 
and  I  alone  am  responsible  for  same,  and  John 
Ryal  did  not  know  that  they  were  to  be  takeu 
to  Canute  and  did  not  see  Uiem  after  they  ar- 
rived and  neither  did  we  tell  him  about  it.  I 
swore  at  the  trial  at  EHifanla  to  save  myscif 
and  that  was  the  only  reason  that  I  swore  as  I 
did  against  John  Ry^  and  further  affiant  saith 
not.  [bigned]    Sam  Guy. 

"Subscribed  and  sworn  to  before  me  this  25t]i 
day  of  March,  1916. 

"[Seal.]    Geo.  W.  Burroughs, 
"Notary  Public,  Okmulgee  County,  OkL 

"My  commission  expires  Feb.  12,  1917." 

The  state  did  not  offer  any  evidence  in  con« 
tradlctlon  of  the  affidavits  offered  by  the  de- 
fendant 

The  court  overruled  the  motion  for  a  nev 
trial  on  account  of  newly  discovered  evi- 
denoe,  and  the  defendant  excepted. 

[1]  It  is  first  Insisted  that  the  court  com- 
mitted prejudicial  error  -  in  overruling  the 
motion  for  a  continuance,  and  with  this  con- 
tentlon  we  cannot  agree.  It  is  not  averred 
In  the  affidavit  upon  which  the  said  motion 
Is  predicated  that  the  afllant  believes  that  the 
testimony  which  Myrtle  Gage  would  give  ia 
true^  and  avers  that  the  whereabouts  of 
Henry  Turpin  Is  totally  unknown,  and  the 
necessary  averment  that  the  said  witnesses 
are  not  absent  by  the  procurement  or  con- 
sent of  the  defendant  Is  not  made,  and  hence 
the  affidavit  does  not  ccmiply  with  the  stat- 
ute governing  continuances. 

"The  affidavit  should  state  that  the  witness 
is  not  absent  by  procurement  or  consent  of  the 
defendant."  Musgraves  v.  State.  8  OkL  Cr. 
423,  106  Pac.  545. 

It  is  averred  in  the  affidavit  for  a  con- 
tinuance that  the  absent  witnesses  had  been 
summoned,  but  it  is  not  shown  therein  why 
they  are  absent,  nor  that  an  attachment  was 
asked  for  said  absent  witnesses,  and  hence 
it  is  not  shown  that  the  defendant  had  e& 
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hanated  all  of  hlB  legal  remedies  to  secnre  the 
presence  of  aaid  witnesses,  and  therefore  the 
application   was  Insufficient  upon   Its  face. 

"When  the  witnesses  have  been  subpoenaed 
and  there  is  no  showing  why  they  are  absent, 
defendant  should  have  an  attachment  issued 
for  them.  And  if  be  does  not  ask  for  an  at- 
tachment he  is  not  entitled  to  a  continuance." 
Somie  McCarter  T.  State,  14  Okl.  Cr.  305, 
170  Pac.  712;  Bose  v.  State,  8  Okl.  Cr.  294, 
127  Pac.  873. 

"Application  for  a  continuance  should  be 
most  strongly  construed  against  the  pleader." 
MnsgraTes  t.  State,  supra. 

It  is  tbe  anbroken  line  ot  decisions  of  this 
court  tlutt  a  motion  for  a  continuance  on 
aecoant  of  absent  witnesses  Is  addressed  to 
the  sound  discretion  of  the  court,  and,  unless 
an  abuse  of  this  discretion  appears,  a  <xm- 
Tlction  wlU  not  be  reversed  on  account  of 
the  denial  of  such  motion.  We  are  unable  to 
see  that  the  court  In  overruling  the  motion 
for  a  continuance  In  this  case  abused  its 
sound  discretion. 

[2]  The  defoidant  also  seriously  complains 
that  the  ooart  committed  reversibler  error  In 
admitting  the  evidence  In  regard  to  a  pro' 
posed  purchase  of  Watson's  property,  and  to 
have  him  leave  the  country  and  not  prose- 
cate  the  defendant,  for  the  reason  that.the 
defendant  was  not  shown  to  have  actuated  or 
to  have  been  connected  with  the  transaction. 
The  evidence  shows  that  the  said  transaction, 
if  It  did  occur,  was  done  by  Taft,  a  witness 
for  the  defendant,  and,  as  the  court  instruct- 
ed the  Jury  that  the  only  purpose  of  said 
evidence  was  to  show  that  Taft  was  Inter- 
ested in  the  case  and  that  they  must  consider 
said  evidence  only  for  such  purpose,  we  are 
not  able  to  see  that  the  said  complaint  of  the 
defendant  Is  well  grounded.  It  does  not  re- 
«pilre  the  citation  of  authorities  to  support 
the  rule  that  a  witness  is  Interested  In  the 
case  in  which  he  testifies  may  be  shown. 

We  have  carefully  considered  the  seventh 
and  eighth  paragraphs  of  the  Instructions 
given  the  Jury  by  the  court,  and  are  of  the 
opinion  that  each  of  said  paragraphs  states 
the  law. 

[S]  The  dtfendant  farther  complalps  that 
the  court  committed  prejudicial  error  In  not 
■ustalnlng  fals  motlcm  to  strike  the  evidence 
ot  Jack  Ransom,  which  tbe  defendant  In- 
directly- admits  to  be  true,  by  testifying 
"that.  If  he  had  such  conversation  with  Ran- 
som, he  does  not  remember  it"  Certainly 
said  contention,  based  upon  the  ground  that 
sadi  conversation,  if  It  occurred,  "was  after 
the  commission  of  the  ofCense,"  is  without 
merit  The  evidence  of  Ransom  shows  an 
effort  on  tbe  part  of  the  defeodant  to  get  an 
Important  witness  out  of  the  way,  and  this 
is  a  drcnmstance  tending  to  show  an  Indirect 
admission  on  the  part  of  the  defendant  of 
gnUt  Certainly  It  Is  untenable  to  say  tliat 
tlie  effort  of  a  defendant  to  suppress  evl- 
agabut  him,  U  mot  made  nntU  souie 
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time  after  tbe  commission  of  tbe  crime.  Is 
Inadmissible  We  are  of  the  opinion  that 
the  court  did  not  err  In  admitting  Ransom's 
evidence. 

The  defendant  Insists  that  there  is  no  evi- 
dence to  In  any  manner  connect  him  with  the 
offense  charged,  except  ttaat  of  accomplices, 
and  that  the  evidence  of  such  accomplices  Is 
not  corroborated,  and  hence  the  verdict  ren- 
dered  against  him  Is  in  violation  of  the  law 
which  prohibits  a  oonvlcti<»>  upon  the  on- 
corroborated  evidence  of  an  acoompilce. 

[4,  (]  The  Jury  In  order  to  have  reached 
tbe  verdict  rendered  must  have  found,  either 
that  the  witnesses  for  the  state  were  not 
accompUfes  of  the  defendant  or  that  If  ao- 
comiAlces,  the  evidence  of  such  witnesses  was 
corroborated,  end  we  are  of  the  opinion  that 
under  the  evidence  the  Jury  were  warranted 
in  finding  tliat  the  said  witnesses  were  not 
accomplices.  If,  however,  tbe  said  witnesses 
were  accomplices,  whicb  we  do  not  hold,  we 
think  tbe  evidence  fully  Justified  the  Jury  in 
finding,  from  the  evidence  of  the  sheriff  of 
Mcintosh  county,  the  evidence  of  an  effort 
of  defendant  to  prevent  one  of  the  most  im- 
portant witnesses  against  him  from  appear- 
ing against  him,  thus  Indirectly  tending  to 
admit  guilt  and  from  parts  of  the  defend- 
ant's evidence  that  the  evidence  of  the  state's 
witnesses  was  corroborated,  and  hence  It  is 
Immaterial  whether  the  Jury  determined  that 
the  state's  witnesses  were  not  accomplices,  or 
that  if  accomplices,  their  testimony  was 
sufficiently  corroborated,  as  in  either  event 
a  legal  conviction  might  follow.  These  were 
questions  properly  within  the  province  of  the 
Jury,  and  there  being  evidence  to  reasonably 
support  either  theory  that  tbe  Jury  may  have 
adopted,  and  the  court  having  properly  la- 
structed  the  Jury,  the  contention  of  the  de- 
fendant that  Ills  conviction  has  been  brought 
about  ^lely  by  tbe  evidence  of  accomplices 
and  in  vlolaUon  of  section  6884  is  not  well 
taken. 

That  a  witness  was  Jointly  informed 
against  with  the  defendant  for  an  offense 
does  not  make  him  an  accomplice.  The  proof 
only  must  I>e  looked  to,  to  determine  whether 
or  not  tlie  witness  was  an  accomplice  of  the 
defendant  and  tills  is  a  question  for  the  Jury. 

[t,  7]  There  are  several  other  contentions 
of  the  defendant  as  to  the  rejection  or  ad- 
mission of  evidence  which,  after  proper  con- 
sideration, we  deem  unnecessary  to  discuss; 
for  if  thereby  technical  MTors  were  commit- 
ted, whlcb  we  do  not  bold,  such  errors  are 
harmless  and  must  be  disregarded.  Secttoa 
6006,  Revised  Laws. 

We  have  vrith  great  care  fully  considered 
the  evidence  In  this  case,  and,  while  the  evi- 
dence la  In  confilct  we  are  <tf  tbe  oplnloa 
that  the  evidence  Is  snffldent  to  reasonably 
support  the  verdict  and  Judgment  rendered. 

In  Dugan  Dunbar  v.  State  (No.  A-284Q 
178  Faa  689,  not  yet  officially  reported.  It  ie 
Iteld: 
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"Where  the  evidence  Is  conflicting,  but  the 
facts  and  drcuRistances  in  tbn  evidence  are 
sufficient  to  authorize  the  jury  reasonably  to 
infer  that  defendant  is  guilty  of  the  crime 
charged,  the  judgment  will  not  be  reversed  be- 
cause of  Insufficient  evidence." 

The  ruling  In  Dngan  Dunbar  v.  State, 
supra,  finds  support  In-  an  unbroken  line  of 
decisions  of  this  court. 

For  the  reasons  lierelnbefore  stated,  and 
upon  the  authorities  dted,  we  are  of  the 
opinion  that  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial. 

[8]  On  the  6tti  day  of  July,  ldl6,  the  de- 
fendant filed  a  motion  to  set  aside  the  judg^ 
ment  rendered  against  him  and  grant  him  a 
new  trial  upon  the  gronnds  of  newly  dU- 
oovered  evidence,  which  the  defendant  did 
not  know  prior  to  his  trial,  as  follows : 

"That  Sam  Guy  had,  since  the  conviction  of 
the  defendant,  stated  to  different  persons  that 
he  (Sam  Guy)  commilted  the  offense  of  which 
the  defendant  was  convicted,  and  that  the  de- 
fendant was  not  connected  with  and  tiad  no 
knowledge  of  the  said  crime;  that  Nick  Bar- 
row, wuo  was  jointly  charged  with  the  defend- 
ant in  said  case,  prior  to  the  trial  stated  tliat 
John  Ryal  had  nothing  to  do  with  the  larceny 
of  said  horses;  that  Sam  Guy  offered  to  Wal- 
ter Payne,  about  the  1st  day  of  September, 
1015,  to  trade  a  span  of  mares  for  a  span  of 
mules  owned  by  Payne,  when  in  fact  Sam  Guy 
owned  no  live  stock  of  any  kind;  that  Oscar 
Watson,  Taylor  Taylor,  Alva  Smith,  B.  B.  Hen- 
don,  Chas.  King,  A.  A.  Blum,  S.  T.  Jones  and 
W.  P.  Jones  have  voluntarily  expressed  them- 
selves as  being  surprised  at  the  conviction  of 
the  defendant,  and  would  have  testified  to  the 
good  character  of  the  defendant,  that  said  de- 
fendant had  no  idea  that  said  witnesses  were 
competent  and  material  evidence  for  him  or 
that  they  would  testify  to  his  good  character 
before  the  trial,  and  tiad  no  means  of  ascer- 
taining the  same ;  that  said  above  foregoing 
witnesses  have  assnred  the  defendant  that  if  a 
new  trial  is  granted  in  this  case  that  they  and 
each  of  said  witnesses  will  attend  said  trial  and 
testify  as  stated  in  the  affidavits  hereto  attach- 
ed and  marked  Exhibits  A,  B,  O,  D,  B,  F,  G, 
H,  I,  J,  K,  li,  M,  N,  O,  P,  and  Q." 

The  original  case-made  was  made  a  part  of 
said  motion. 

On  July  24, 1916,  the  defendant  by  leave  of 
«oart  filed  three  additional  affidavits  In  sup- 
port of  bis  said  motioQ  to  set  aside  judgment 
and  grant  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  and  in  two  of  said  afiida- 
Vlts  It  is  respectively  alleged  that  affiant 
knows  Sam  Guy  and  bis  general  reputation. 
«nd  his  repmtatlcn]  Is  that  oif  a  "disreputable 
negro  thief,"  and  "a  vl<^ator  of  law  and  a 
maker  and  seller  ot  Choctaw  beer  end  a 
preacher,"  and  the  other  of  said  additional 
affidavits  filed  is  a  Joint  affidavit  of  PbiUp 
McMack  and  his  wife,  and  contains  like 
Avenmentsas  is  contained  In  the  two  other 
Additional  affidavits  filed  as  to  their  knowl- 
edge tft  and  the  reputation  of  Sam  Guy,  and 
also  that  tbey  luiow  the  defendant  and  his 


general  reputation,  and  that  his  reputatl<«  la 
that  "he  is  an  honest,  truthful,  law-abiding 
citizen." 

In  addition  to  the  affidavits  above  ean- 
merated,  the  defeodiant  in  support  of  liis  said 
motion  filed  the  affidavit  of  Sam  Guy,  a  copy 
of  which  is  heretofore  set  out  In  this  c^inion, 
in  which  Sam  Guy  avers  that  the  defendant 
I  did  not  commit  the  larceny  of  which  he  was 
convicted  In  this  case,  ttiat  affiant  swore 
falsely  at  said  trial  of  defendant,  and  that  be 
(afiiant)  committed  the  offense  of  whicb  de- 
fendant was  convicted,  and  that  tbe  defend* 
ant  had  nothing  to  do  with  it 

It  is  difficult  to  understand  how  the  char- 
acter of  the  defendant,  a  matured  man,  wbo 
bad  lived  in  the  community  for  several  years, 
could  l)e  newly  discovered  evidence.  Certain- 
ly with  the  slightest  effort  defendant  could, 
have  ascertained  what  his  neighbors  tbought 
of  him,  and  on  bis  trial  have  produced  such 
evidence,  if  his  repntation  was  good,  to  gener- 
ate a  doubt  of  ttls  guilt,  and  where  the  state 
could  have  rebutted  such  evidoice.  This  tb« 
defendant  did  not  da 

The  evidence  in  this  case  shows  that  Sam 
Guy  was  well  known  to  defendant  and  was 
for  some  time  employed  by  him,  and  certain- 
ly it  would  not  have  required  much  exertion 
to  have  secured  the  evidence  as  to  Sam  Guy's 
reputation  lat  the  trial  of  the  defendant  All 
the  affidavits  offered  in  support  <^  said  mo- 
tion, except  the  affidavit  of  Sam  Guy,  state 
facts  tending  to  support  an  Impeachment  of 
the  state's  witness,  together  with  an  expres- 
sion on  the  part  of  the  affiants  as  to  their 
being  surprised  at  the  conviction  of  the  de- 
fendant Certainly  not  any  <xie  of  said  affi- 
davits in  any  manner  can  be  regarded  in  I&w 
as  disclosing  newly  discovered  evidmoe,  ex- 
cept possibly  the  statement  contained  in  tbe 
affidavit  of  Sam  Guy,  whicb  we  will  bereattec 
C(»islder. 

A  motion  for  a  new  trial  on  tbe  grounds 
of  newly  discovered  evidence  as  to  tbe  bad 
character  of  the  state's  witness  and  tbe  good 
character  of  tbe  defendant  should  not  be 
granted,  e^edally  when,  as  In  this  case,  the 
characters  of  tbe  state's  witnesses  are  not  at- 
tacked at  the  trial,  or  the  good  character  ot 
the  defendant  set  up. 

In  W.  T.  Caple  v.  State,  8  OkL  Cr.  621,  lOS 
Pac.  681,  it  Is  held: 

(1)  "When  parties  are  indicted,  they  mast 
recognize  the  fact  that  it  is  a  serious  matter, 
and  be  diligent  in  preparing  for  trial.  Ik  is 
too  late  after  conviction  to  begin  to  inveatigata 
the '  character  of  the  witnesses  for  the  state, 
of  whom  they  have  notice  before  trial." 

(2)  "A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence  to  impeach 
the  reputation  for  truth  and  veracity  of  wit- 
nesses for  the  state." 

It  has  been  settled  by  e  long  line  of  deci- 
sions that  a  new  trial  mi  the  ground  of  newl7 
discovered  evidence  will  not  be  granted  in 
orda  that  the  defeated  party  may  Impeaoh 


Digitized  by 


Google 


OH) 


KTAIi  ▼.  STATE 
(lit  P.) 


269 


the  wttnenes  of  hla  adyenair  Iv  proving 
that  they  are  not  credible.  Corley  v.  New 
York  is  Harlem  R.  R.  Co.,  12  App.  DIt.  410, 
42  N.  T.  Supp.  941;  People  ex  rel.  Stemmler 
V.  McGolre.  2  Hun  (N.  T.)  269,  affirmed  60 
N.  Y.  640;  Schultz  v.  Tbird  Avenue  R.  R.  Co., 
4T  N.  T.  Super.  OL  28S.  The  cases  dted. 
It  Is  true,  vere  not  criminal  cases,  but  the 
Mme  role  Is  apidlcable  to  a  criminal  case,  on 
a  motion  for'a  new  trial  on  the  ground  of  new- 
ly discovered  evidence,  that  la  applicable  to 
a  dvll  case.  People  ▼.  Baker,  27  App.  Div, 
597.  50  N.  T.  Suppl  771. 

We  are  therefore  of  the  (pinion  that  the 
affidavits  filed  in  said  motion  attacking  the 
character  of  the  named  state's  witnesses  and 
tending  to  establish  the  good  character  of  de- 
fendant do  not  present  any  grounds  whatever 
why  said  motion  should  be  granted. 

The  defendant  mosrt  earnestly  insists  that 
under  the  holding  of  this  court  in  the  second 
syllabus  of  Chaw)ell  v.  State,  6  Okl.  Cr.  398, 
m'Pac.  139,  which  reads: 

"Where,  subsequent  to  a  conviction,  a  witness 
lAo  testified  for  the  state  upon  the  trial  of 
the  ease  makes  an  affidavit,  stating  that  the 
testimony  given  by  snch  witness  was  false,  and 
where  the  testimony  for  the  state,  excluding 
Bitch  admittedly  false  testimony,  is  not  conclu- 
lire  as  to  the  guilt  of  the  defendant,  a  new 
trial  should  be  granted." 


— tlia  ooart  committed  prejudicial  error  in 
overraUng  the  motion  for  a  new  trial  on  the 
gromid  of  newly  discovered  evidence. 

In  People  v.  Shilltano,  218  N.  Y.  161,  U2 
N.  B.  7S3,  K  R.  A.  19ieF,  1044.  it  is  held: 

"Where,  after  conviction,  the  state's  witness- 
es asserted  that  their  testimony  at  trial  was 
false,  accused  is  not  as  a  matter  of  law  entitled 
to  a  new  trial,  but  new  trial  will  be  granted 
only  if  the  trial  court  in  the  exercise  of  its  dis- 
cretion determines  that  the  recantation  waa 
probably  true." 

In  People  ▼.  Tallmadge,  114  CaL  427,  40 
Fae.  282,  the  court  said:  , 

"Applications  on  the  ground  of  newly  discov- 
ered evidence  are  addressed  to  the  lUscretion 
of  the  trial  court,  and  its  action  will  not  be  set 
aside  except  for  an  abuse  of  such  discretion, 
snd  the  presumption  is  that  the  discretion  was 
properly  exercised;  and  it  has  been  repeatedly 
held  by  this  court  that  such  applications  are 
to  be  regarded  with  disfavor.  Hayne  on  New 
Trial  and  Appeal,  par.  87,  and  cases  there  cited; 
People  ▼.  Sutton,  73  CaL  243,  15  Pac.  86; 
People  ▼.  Freeman,  92  Cal.  359,  28  Pac.  261. 
It  cannot  be  said  that,  as  a  matter  of  law,  a 
new  trial  should  be  granted  whenever  an  im- 
portant witness  against  the  defendant  shall 
make  an  affidavit  that  he  committed  perjury  in 
hit  testimony;  if  that  were  so,  justice  would  be 
defeated  in  many  grave  cases.  Notwitlistanding 
SDch  an  affidavit,  the  appellate  court  will  rest 
largely  upon  the  discretion  of  the  judge  who 
heard  the  trial,  and  will  not  disturb  his  ruling 
except  in  dear  cases  of  abas*  of  discretion." 


In  People  v.  UcGulre^  2  Hon  (N.  T^  289,  It ' 
Is  said: 

"By  one  of  the  affidavits,  a  witness  who  gave 
material  evidence  in  the  plsfaitifrs  favor,  con- 
cerning the  number  of  votes  polled  in  one  of  the 
contested  election  districts,  stated  in  substance  • 
that  he  had  committed  perjury  in  testifying 
asihe  did,  but  the  court  declined  to  set  aside  the 
verdict  on  the  faith  of  it.  In  that  respect  the 
decision  was  clearly  right,  because  the  affidavit 
of  such  a  person  is  not  entitled  to  so  much  ' 
weight  as  to  justify  the  conclusion  that  the  evi- 
dence given  by  him,  and  which  the  jury  may 
have  regarded  as  credible  and  reliable,  waa 
corruptly  and  willfully  false." 

No  aatborl^  is  pointed  to  In  support  of 
said  paragraph  8  of  the  syllabus  of  CSiapp^ 
V.  States  sapia,  and  we  are  of  the  opinion 
that  the  same  la  In  conflict  with  the  great 
weight  of  authority,  and  Is  too  broad  and 
does  not  correctly  and  fuUy  state  the  law. 
An  affidavit  of  a  material  witness  for  the 
state  that  he  perjured  himself  on  the  trial 
of  the  defendant,  and  proof  of  the  good 
character  of  the  defendant,  do  not  aa  a  mat- 
ter of  right  entitle  a  defendant  to  a  new 
trial;  but  the  granting  of  same  is  a  matter 
of  discretion  of  the  trial  court,  and  the  court, 
under  such  state  of  the  record,  should  not 
grant  a  new  trial  unless  the  court,  in  the  ex- 
ercise of  its  sound  discretion,  determines  that 
ttie  recantation  of  the  witness  was  probably 
true.  The  said  second  paragraph  of  the  syl- 
labus in  Chappell  v.  State  Is  hereby  modified 
to  conform  to  the  views  herein  expressed  tn 
regard  to  said  syllabus. 

It  is  the  settled  law  of  this  court  that  a 
case  will  not  be  reversed  on  account  of  the 
overruling  of  a  motion  for  a  new  trial,  unless 
it  Is  clearly  shown  that  the  court  abused  its 
discretion. 

"A  motion  for  a  new  trial  *  *  *  is  ad- 
dressed to  the  sound  discretion  of  the  court." 
Jim  Noel  r.  State,  14  OU.  Cr.  648,  174  Pw 
293. 

"Motions  for  new  trial  upon  the  ground  of 
newly  discovered  evidence,  made  before  or  after 
judgment,  are  addressed  to  the  discretion  of 
the  trial  court,  and  its  ruling  thereon  will  not 
be  disturbed,  except  for  an  abuse  of  discre- 
Uon."  Frank  Hawkins  v.  SUte,  U  Okl.  Cr.  73. 
142  Pac.  1093. 

See,  also.  Drew  r.  State,  6  Okl.  Cr.  348* 
118  Pac.  667;  Howey  v.  State,  9  Okl.  Or. 
453,  132  Pac.  490;  Harper  v.  State,  7  OkL 
Or.  581,  124  Pac.  1116. 

The  defendant  finally  insists  that  under  the 
third  paragraph  of  the  syllabus  in  Smith  v. 
State,  3  OkL  Or.  629,  106  Pac.  418,  which 
reads: 

"A  Judgment  of  conviction  wlU  bs  reversed 
on  appeal  where  the  record  shows  that  it  ia 
founded  solely  on  perjured  testimony" 

— ^the  court  committed  reversible  error  in 
overruling  the  motion   for  a   new   trial   on  ■ 
the  ground   of  newly  discovered   evidence. 
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The  said  synabaa  relied  npoa  nndonbtedly 
correctly  annonnces  the  law,  but  It  la  not  In 
point  in  the  instant  case,  because  the  record 
does  not  show  that  the  conviction  in  this  case 
"was  founded  solely  on  perjured  testimony," 
there  being  otber  evidence  than  the  evidence 
set  up  in  the  motion  as  perjured,  and  there 
Is  no  evidence  in  the  record  except  the  aver- 
ments of  the  ex  parte  affidavits  filed  to  sup- 
port the  motion  for  a  new  trial  that  perjury 
was  committed  in  the  trial  of  the  case.  It  is 
true  that  there  was  conflict  in  the  evidence  as 
to  the  guilt  of  the  defendant;  but,  there 
being  evidence  in  the  case  to  reasonably  sup- 
port the  verdict  rendered,  this  court  cannot 
disturb  it,  the  facts  being  exclusively  with 
the  Jury. 

The  contrary  statements  made  by  Barrow 
out  of  court  as  to  the  facts  testified  by  him  at 
the  trial  are  not  grounds  for  a  new  trial,  or 
even  of  consideration. 

"A  verdict  should  not  be  set  aside  becauie 
of  affidavits  being  filed  in  support  of  a  motion 
for  new  trial  showliig  that  the  affiants  have 
heard  a  witness  for  the  state  make  statements 
directly  contrary  to  such  witness'  testimony  in 
the  trial."  Bowlegs  v.  State,  9  Old.  Or.  69, 130 
Pac.824. 

Again,  at  the.  utmost,  the  only  affidavit  of 
the  affiants  filed  at  all  worthy  of  any  con- 
sideration is  that  of  Sam  Guy,  and,  if  the 
evidence  of  Sam  Guy  at  tbe  trial  be  excluded, 
there  remains  sufficient  evidence  to  reason- 
ably support  the  verdict  of  the  Jury. 

We  are  unable  to'  see  that  error  was  com- 
mitted in  overruling  the  motion  for  a  new 
trial  on  account  of  newly  discovered  evidence. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  of  the  trial  court  is  afllrmed. 

DOXIiE,  P.  J.,  and  MATSON,  J.,  concur. 
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STATE.     (No,  A-2957,) 


(Criminal  Court  of  Appeals  of  Oklahoma. 
July  9,  1919.) 

(Byllaiua  iV  'k«  Court.) 

1.  Crivinax,  Law  «=>1159(3)— AppxAIi— Sup- 
nciENCY  OF  Evidence. 

Where  the  evidence  is  in  confiict  and  there 
is  evidence  tending  reasonably  to  sustain  the 
finding  of  the  jury,  this  court  will  not  disturb 
the  verdict  on  tbe  ground  that  the  evidence  is 
insufficient, 

2.  Ckuiirax.  Law  «=3561(3)  —  Rkasonabis 
Doubt— KvioKNCB  of  Pbevious  Good  Chab- 

ACTEB. 

Evidence  of  previous  good  character  may 
generate  a  doubt  of  guilt,  where  without  such  ev- 
idence no  such  doubt  would  exist,  but  where 
there  is  legal  evidence  which,  taken  together 
with  such  good  character,  showing  the  guilt 
of  the  defendant  beyond   a  reasonable  doubt. 


such  good  character  cannot  shield  die  defend- 
ant from  the  penalty  of  the  law. 

3.  Cbiminai,   Law   «=3lllOa).   1114a)— Ap- 

PEAI/— RecOBD. 

In  considering  an  appeal,  this  court  confines 
its  review  to  the  record  filed,  and  if  the  same 
Is  not  full  and  complete  it  is  the  duty  of  tbe 
counsel  for  plaintiff  in  error  to  suggest  a  dimi- 
nution thereof,  and  have  the  same  corrected  be- 
fore the  cause  is  submitted.  This  court  has 
boen  very  liberal  in  permitting  records  to  be 
withdrawn  and  corrections  to  be  made  where 
any  matters  have  been  by  inadvertence  or  mis- 
take omitted  therefrom.  Any  assignment  oi 
error  not  supported  by  the  record  will  not  be 
considered. 

4.  Cbiuinai.  Law  «=>1166^(S)  —  Habi<i.e8S 
Ebrob— Rduko   OS    Chaxixnoes    to    Ju- 

B0R8. 

Where  a  defendant  has  not  exhausted  his 
peremptory  challenges  of  jurors  and  hns  not 
liad  forced  upon  him  a  disqualified  juror,  the 
action  of  tbe  court  in  overruling  challenges  of 
defendant  to  other  Jurors  for  cause,  if  error,  is 
harmless. 

5.  Cbuuhal  Law  <8=»494,  670(3),  778(7),  805 

(8),     1151— InBANITT— BUBDER    OF    PSOOF— 

Evidence— BxpEBT  Testimokt— WKiam. 
Instructions  given   by  the  trial  court  ex- 
amined,  and   held   to  correctly  cover  the   law 
of  the  case  when  they  are  considered  as  a  whole. 

^Ad<it(>onat  Syllalnu  Iv  Bditorial  Staff.) 

6.  Homicide  <9=>270— Defense  of  iKBAam 

T-QUESnoN  FOB  JUBT. 

In  a  trial  tor  homicide,  where  the  only-  de- 
fense was  epileptic  Insanity  at  time  of  killing. 
the  theory  of  insanity  presented  an  issue  of 
fact  entirely  for  the  consideration  of  jury. 

7.  Cbiuinai.  Law  «=>1159(5)  —  Defense  of 
Imsanitt—Vebdict— Review  . 

In  a  trial  for  homicide,  where  there  was 
evidence  of  defendant's  sanity  at  the  time  of 
the  homicide,  notwithstanding  evidence  to  the 
contrary,  sufficient  to  support  a  conviction,  the 
Criminal  Court  of  Appeals  is  powerless  to  set 
aside  verdict. 

8.  Criminai.  Law  ♦a»822(l)— Cobsiboction 
OF  Cbabok. 

On  appeal  the  Criminal  Court  of  Appeals 
must  consider  the  charge  as  a  whole. 

Appeal  from  District  Court,  Caddo  County  ; 
Will  Unn,  Judge. 

John  Cuble  Hodges  was  convicted  of  mur- 
der and  appeals.    Affirmed. 

C  B.  Cs^e,  of  Anadarko,  for  plaintilf  In 
error. 

S.  P.  Freellng,  Atty.  Gen.,  and  R.  McMillan, 
Asst  Atty.  Gen.,  for  the  SUte. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
John  Cubie  Hodges,  hereinafter  called  de- 
fendant, was  Informed  against  for  the  mur- 
der of  Clyde  Berger,  convicted  and  sentenced 
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to  Imprisonment  In  fbe  penitentiary  at  Hc- 
Alester  for  the  term  of  his  natural  life.  To 
reTerse  the  judgment  rendered,  he  prosecntes 
this  appeaL 

Tbe  defendant  filed  a  motion  for  a  continu- 
ance upon  the  ground  of  the  absence  of  Jesse 
H.  Jones,  a  witness  for  the  defendant,  for 
vhoin  a  subpoena  was  issued  on  the 


day  of  August,  1918,  and  who  was  out  of  the 
state  at  tbe  time  of  the  issuance  of  the  8ut>- 
pcDa,  and  who  was  still  out  of  tbe  state  at 
tbe  time  of  the  trial,  and  averred  that  If 
aid  witness  was  present  he  would  testify  as 
to  the  mental  Incapacity  of  the  defendant  at 
times,  and  state  facts  tending  to  show  that 
tbe  defendant  sufTered  from  epilepsy. 

Tbe  state  resisted  the  continuance  upon 
tbe  ground  of  want  of  diligence  <m  the  part 
of  tbe  defendant,  and  that  the  evidence  of 
said  absent  witness  would  be  cumulative. 

On  bearing  of  said  motion  It  was  shown 
tliat  defendant  had  present  a  number  of  wit- 
nesses to  prove  that  he  was  an  epileptic  and 
was  afflicted  with  epileptic  insanity,  but 
had  no  witness  other- than  the  absent  witness 
by  whom  he  could  prove  the  particular  acts 
of  the  defendant  set  forth  in  the  motion  for 
continuance  as  having  occurred  In  the  pres- 
aoe  of  the  said  absent  witness,  Jesse  Jonea. 

Tbe  court  overruled  the  application  for  a 
coDtlnnance,  and  the  defendant  excepted. 

The  trial  having  been  entered  upon,  sev- 
eral jarora  upon  their  voir  dire  examination 
were  excused  by  the  court,  and  other  Jurors, 
upon  like  examination,  where  challenged  by 
tbe  defendant  for  cause  and  such  challenges 
overruled,  to  which  said  respective  actions  of 
the  court  the  defendant  separately  excepted, 
but  as  the  record  does  not  show  that  the 
defendant  exhausted  his  peremptory  chal- 
lenges, nor  that  tbe  Jury  by  which  be  was 
tried  was  not  an  impartial  Jury,  we  do  not 
think  it  necessary  to  recite  the  examina- 
tions other  than  tbe  material  evidence  of 
Charles  Daugherty,  called  as  a  Juror,  and 
who  testified  tliat  he  had  not  been  summoned 
by  the  sheritt;  that  he  was  an  employ^  of 
one  Thompson,  and  attended  the  trial  at  the 
request  of  said  Thompson,  who  It  was  other- 
wise shown  was  a  particular  friend  of  the 
deceased,  and  that  the  sheriff  bad  never  men- 
tioned the  subject  to  him.  As  soon  as  It  ap- 
peared that  Daugherty  was  not  a  regular 
summoned  Juror,  he  was  Immediately,  by  con- 
sent of  tbe  state  and  without  objection  of  the 
defendant,   discharged. 

Tbe  undenied  material  evidence  Is  that  the 
defendant  and  Alie  Berger,  a  brother  of 
Clj-de  Berger,  had  a  controversy  about  the 
raiting  of  some  land  about  12  o'clock  a.  m., 
on  October  23,  1915,  in  which  the  defendant 
called  Alie  Berger  a  Uar,  and  was  knocked 
down  by  him  with  a  blow  of  his  fist;  that 
npou  the  defendant  getting  np  Alie  Berger 
expressed  to  the  defendant  sorrow  for  having 
Ut  him,  and  asked  the  defendant  to  drop  It 
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and  have  no  farther  trouble,  and  that  the 
defendant  and  Alie  Berger  went  their  respec- 
tive ways,  and  that  shortly  after  they  bad 
separated  the  defendant  remarked  to  an- 
other that  Alie  Berger  would  be  sorry  for 
what  he  bad  done;  that  shortly  thereafter 
the  defendant  purchased  a  38-caliber  pistol 
at  a  store  and  cartridges  for  the  same  from 
another  store,  and  that  about ,  two  hours 
after  said  dlfBcuIty  In  which  the  defendant 
was  knocked  down  went  into  a  butcher  shop 
In  tbe  town  of  Carnegie,  in  Caddo  county, 
OkL,  In  which  Alie  and  Clyde  Berger  were^ 
and  tbe  defendant  began  talking  to  Clyde 
Berger  about  the  lease  of  the  land  over  which 
the  difficulty  arose  between  AUe  Berger  and 
defendant,  and  Alie  Berger  Joined  in  said  con- 
versation and  said  to  the  defendant,  "go  on ; 
there  was  no  use  of  having  any  trouble." 
Then  the  attention  of  AUe  Berger  was  called 
by  some  one  outside  of  the  shop  wanting  to 
borrow  a  horse,  and  AUe  Berger  went  to  the 
door  of  the  shop,  and  the  defendant  shot  him 
twice,  and  that  immediately  upon  the  defend- 
ant having  fired  the  shots  Clyde  Berger  start- 
ed toward  the  defendant,  and  the  defendant 
shot  him,  and  defendant  and  Clyde  Berger 
grappled,  and  defendant  and  Clyde  Berger 
feU  upon  tbe  floor,  and  defendant  again 
shot  Clyde  Berger;  that  tbe  defendant  was 
removed  to  tbe  office  of  a  doctor  and  his  face 
washed  and  examined,  and  Clyde  Berger  was 
taken  to  a  hospital  In  Cbickastaa,  and  about 
five  or  six  hours  after  being  shot  by  the  de- 
fendant died  from  tbe  eCTects  of  said  shoot- 
ing. The  defendant  testified  that  he  had 
no  recollection  of  having  purchased  the  pistol 
and  cartridges  on  the  day  he  shot  Clyde  Ber- 
ger and  AUe  Berger ;  that  he  had  no  recollec 
tion  of  having  shot  "these  people";  that  up 
to  tbe  time  AUe  Berger  struck  him,  and 
still,  bis  (defendant's)  feelings  were  good  to- 
wards AUe  Berger;  that  he,  defendant,  bad 
never  had  any  trouble  before;  that  be  was 
given  to  epUeptic  spells,  and  that  such  spells 
would  be  brought  upon  him  by  excitement; 
and  that  the  first  thing  he  remembered  after 
being  struck  by  Alie  Berger  was  when  be 
found  himself  in  I>r.  Contrell's  office  near  the 
scene  of  the  shooting,  after  he  bad  kUled 
Clyde  Berger. 

[1,3]  The  evidence  la  in  conflict  as  to  tbe 
mental  condition  of  the  defendant  prior  to 
and  at  the  time  he  killed  Clyde  Berger,  which 
evidence  Is  very  voluminous,  and  no  useful 
purpose  would  be  served  by  reciting  the  same, 
tending  on  one  side  to  show  that  the  defend- 
ant was,  and  on  the  other  side  that  he  was 
not,  at  the  time  he  killed  Clyde  Berger,  in 
such  mental  condition  as.  In  law,  to  be  re- 
sponsible for  such  killing. 

There  was  also  evidence,  which  was  not 
denied  by  the  state,  that  the  defendant  prior 
to  tbe  killing  of  Clyde  Berger  had  the  gen- 
eral reputation  of  beiag  a  i)eaceable  and  law- 
abiding  citizen. 


Digitized  by 


Google 


262 


182  PACIFIC  REPOSTBB 


(OKL, 


The  court,  among  other  inatractloiu,  gave 
the  following,  viz.: 

"No.  8.  Oentlemen  of  the  jury,  you  are  fa- 
structpd  that  the  defendant  has  interposed  aa 
one  of  bin  defenses  in  this  case  the  pica  of  in- 
sanity. When  that  defense  is  interposed,  the 
burden  of  proof  is  upon  the  defendant  to  intro- 
duce sufficient  evidence  to  raise  in  your  minds 
a  rcsKonable  doubt  of  bis  sanity.  It  is  not 
required  that  the  defendant  shall  prove  bis  in- 
sanity to  the  satisfaction  of  the  minds  of  the 
jury  by  competent  evidence  beyond  a  reasonable 
doubt,  or  by  a  preponderance  of  the  evidence. 
It  is  sufficient  if  he  only  introduces  sufficient 
evidence  to  raise  in  your  minds  a  reasonable 
doubt  of  his  sanity,  and  when  this  is  done  yon 
are  instructed  that  the  burden  of  proof  is  upon 
the  state  to  prove  the  sanity  of  the  defendant 
by  competent  evidence,  beyond  a  reasonable 
doubt,  before  you  would  be  justified  in  convict- 
ing the  defendant  as  charged  in  the  information, 
and  then  the  burden  of  proving  the  sanity  of 
the  defendant  rests  upon  the  state,  like  that  of 
proving  any  other  material  allegation  of  the 
information ;  and,  if  you  believe  that  the  state 
has  failed  to  prove,  by  competent  evidence,  be- 
j'ond  a. reasonable  doubt,  the  sanity  of  the  de- 
fendant, and  if  from  all  the  evidence  in  the  case 
there  is  a  reasonable  doubt  In  your  minds  as 
to  the  sanity  of  the  defendant  at  the  time  it  is 
alleged  be  shot  and  killed  the  deceased,  Clyde 
Berger,  you  will  then  return  a  verdict  of  not 
guilty  and  acquit  the  defendant." 

"No.  11.  The  court  instructs  the  jury  that 
testimony  has  been  given  by  certain  witnesses 
whom  in  law  are  termed  experts,  and  in  this 
connection  I  would  suggest  to  you  that  while 
in  cases  such  as  are  being  tried,  the  law  re- 
ceives the  evidence  of  men,  expert  in  certain 
lines  as  to  their  _  opinions  derived  from' their 
knowledge  of  particular  matters,  the  ultimate 
weight  which  is  to  be  given  to  the  testimony  of 
expert  witnesses  is  a  question  to  be  determined 
by  the  jury.  There  is  no  rule  of  law  which 
requires  you  to  surrender  your  own  judgment 
to  that  of  any  person  testifying  as  an  expert 
witness,  or  to  give  controlling  effect  to  the  opin- 
ion of  scientific  witnesses ;  in  other  words,  the 
testimony  of  an  expert  like  that  of  any  other 
witness  is  to  be  received  by  you  and  given  such 
weight  as  you  think  it  properly  entitled  to, 
bat  you  are  not  bound  or  concluded  by  the 
testimony  of  any  witness,  expert  or  other. 

"(b)  The  court  instructs  the  jury  that  be- 
fore the  opinion  of  an  expert  has  any  value 
whatever,  the  jury  must  first  find  to  be  true 
the  facts  upon  which  such  opinion  is  based." 

To  tbe  glTlng  of  said  Instructtons  the  de- 
fendant respectively  excepted. 

The  defendant  made  timely  motion  for  a 
new  trial,  and  a  motion  In  arrest  of  judg- 
ment, each  of  which  motions  were  overrule*!, 
and  tbe  action  of  the  court  in  overruling  said 
motions  separately  excepted  to. 

[(]  The  defendant  complains  that  he  suf- 
fered prejudicial  error  by  reason  of  his  ap- 
plication for  a  continuance  being  denied. 
The  facts  are  that,  notwithstanding  his 
prosecution  bad  been  pending  for  many 
months,  the  defendant  did  not,  until  August 
proceeding  his  trial  on  September  4tb,  cause 


a  Bnbpoena  to  Issae  for  ttie  absent  witness,, 
who  was  at  the  time  and  at  the  time  of  tbe 
trial  absent  from  the  state,  and  do.  excuse 
was  offered  for  such  want  of  diligence,  and  it 
was  on  the  hearing  of  tbe  said  application 
for  a  continuance  shown  that  tbe  testimony 
which  the  absent  witness  vk-ould  give  would 
be  cumulative,  and  that  there  were  witnesses 
present  who  would  testify  to  a  like  statement 
of  facts  shown  to  be  within  the  knowledge 
of  said  absent  witness.  We  are  of  the  opin- 
ion that  the  court  did  not  err  in  overruling 
the  motion  for  a  continuance. 

"An  application  for  a  continuance  on  ac- 
count of  absent  witnesses  should  show  due  dili- 
gence." Smith  ▼.  State,  14  OkL  Or.  S48,  171 
Pac.  341. 

"A  motion  for  a  continuance  based  on  the 
absence  of  a  witness  who  has  not  been  served 
with  process  and  who  has  left  the  jurisdiction 
of  the  court  should  be  overruled."  Pugh  v. 
State,  6  Okl.  Cr.  578,  120  Pac.  200. 

"As  a  general  rule,  a  continuance  should 
not  be  granted  to  enable  a  defendant  to  obtain 
cumulative  evidence."  Litchfield  v.  State,  8 
Okl.  Cr.  164,  126  Pac.  707,  45  li.  R.  A.  (N.  S.) 
153. 

"A  defendant  is  not  entitled  to  a  continuance, 
as  a  matter  of  right,  to  secure  cumulative  evi- 
dence." Jones  y.  State,  8  OU.  Cr.  576, 129  Pac. 
44& 

That  the  granting  of  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  unless  an  abuse  of  discretion  is 
shown  a  judgment  will  not  be  reversed  on 
appeal  on  account  of  a  denial  of  a  continu- 
ance, ia  held  in  an  unbroken  line  of  decisions 
of  this  court. 

[4]  The  defendant  further  insists  that  the 
court  committed  prejudicial  error  in  excus- 
ing jurors  for  cause,  in  overruling  defend- 
ant's challenges  to  Jurors  for  cause,  and  It 
was  fundamental  error  for  the  stenographer 
not  to  take  down  as  requested  the  comj^ete 
evidence  of  jurors  on  their  Tolr  dire,  and 
that  the  court  erred  in  not,  on  its  own  motion, 
discharging  tbe  panel  because  the  jury  had 
been  tampered  with.  It  is  sufficient  answer 
to  the  charge  that  the  court  erred  in  excus- 
ing jurors  to  point  out  that  the  record  does 
not  disclose  that  the  court  in  so  doing  abused 
its  discretion.  So  far  as  overruling  the  chal- 
lenges of  the  defendant  for  cause,  it  is  suffi- 
cient to  say  that  the  record  does  not  show 
that  the  defendant  exhausted  his  peremptory- 
challenges,  or  was  required  to  accept  a  dls- 
quallfled  Juror.  If  legal  information  had 
come  to*the  court  that  an  attempt  had  been 
made  to  pack  the  Jury,  it  was  tbe  duty  of  the 
court,  on  its  own  motion,  to  have  discharged 
the  panel,  but  this  very  serious  chai-ge  is 
not  supported  by  evidence.  Tbe  most  that 
can  be  said  along  such  line  is  that  one 
Thompson,  an  overzealous  friend  of  the  de- 
ceased, caused  one  Charles  Daugherty,  an 
employ^  of  said  Thompson,  to  attend   the 
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trial,  and  said  Daugherty  did  so,  and,  with- 
out being  summoned  by  the  sheriff,  was  for 
iome  reason  not  appearing  in  the  record, 
.vlled-as  a  Juror.  As  soon  as  It  appeared  lo 
the  wurt  that  Daugherty  was  not  a  regular- 
ly summoned  Juror,  he  was  immediately, 
by  consent  of  the  state  and  without  objection 
of  the  defendant,  discharged.  Counsel  for 
the  defendant  condemn  the  sheriff  and  his 
deputies  for  an  attempt  to  pack  the  Jury,  but 
there  Is  no  evidence  in  this  record  that  will 
support  the  charge  that  the  sheriff  or  anybody 
else  attempted  to  pack  the  Jury  on  this  de- 
fendant. Before  this  court  will  brand  any 
public  ofDclal  of  this  state  with  an  attempt  to 
pack  a  Jury,  which  is  a  most  serious  offense, 
the  defendant  must  produce  a  record  clearly 
establishing  such  fact.  By-  some  Inadver- 
tence or  mistake,  Daugherty  was  called  to 
tbe  Jury  box  and  was  immediately  discharg- 
ed. He  did  not  participate  as  a  juror  in  the 
trial,  and  there  was  no  action  taken  by  the 
trial  court,  appearing  of  record,  relative  to 
the  examination  and  discharge  of  Daugherty 
that  In  any  way  was  prejudicial  to  the  sub- 
stantial rights  of  the  defendant,  or  would 
authorize  the  discharge  of  the  entire  panel 
under  the  circumstances.  There  was  no 
showing  that  the  sheriff  or  any  of  bis  depu- 
ties were  purposely  summoning  as  Jurors 
men  prejudiced  to  the  defendant,  nor  was 
there  any  showing  whatever  of  any  collusion 
between  the  sheriff  and  Thompson,  or  'be- 
tween Thompson  and  any  other  official  of  the 
court,  w^horeby  Daugherty  was  called  as  a 
Juror  In  this  case. 

Any  attempt  to  pack  a  trial  Jnry,  whether 
successful  or  not,  deserves  and  will  meet  tbe 
severe  condemnation  of  this  court;  and, 
vk'bere  tbe  record  supports  such  contention  or 
there  is  a  reasonable  probability  that  tbe 
defendant  was  Imposed  upon  by  fraud  or 
collusion  in  the  selection  of  Jurors,  the  Judg- 
ment of  convictiun  will  be  reversed. 

Where  it  is  contended  that  an  attempt 
has  been  made  to  pack  the  trial  Jury  with 
friends  of  the  deceased,  tbe  record  must  sup- 
port such  contention,  else  a  Judgment  of  con- 
viction will  not  be  reversed  upon  such 
ground. 

We  fail  to  find  any  prejudicial  error  com- 
mitted by  the  court  in  excusing  Jurors  for 
caase,  or  in  overruling  challenges  of  Jurors  by 
the  defendant  for  cause,  or  in  not,  on  Its 
own  motion,  discharging  tbe  panel  of  Jurors. 

(7, 1]  Tbe  only  defense  interposed,  by  tbe 
defendant  was  that  of  epileptic  iiuianlty  at 
tbe  time  of  the  killing,  and  It  is  Insisted  that 
the  defendant  should  have  been  acquitted  on 
tbat  ground.    Tbe  theory  of  insanity  preseut- 
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ed  an  Issue  of  fact  entirely  for  the  considera- 
tion and  determination  of  the  Jury;  and, 
there  being  evidence  of  the  sanity  of  the  de- 
fendant at  the  time  be  killed  Clyde  Berger, 
notwithstanding  there  was  evidence  to  tbe 
contrary,  sufDcient  to  supi>ort  tbe  finding  of 
the  Jury,  we  are,  as  repeatedly  held  by  this 
court,  powerless  to  set  aside  the  verdict 
The  verdict  of  guilty  necessarily  included  a 
finding  by  the  Jury  that  the  defendant  was 
sane  at  the  time  he  killed  Clyde  Berger.  Jan- 
uary V.  State,  181  Pa&  614,  not  yet  offldally 
reported. 

[2]  It  is  true  that  tbe  defendant  offered 
evidence,  which  ^as  not  denied  by  the  state, 
that  previous  to  tbe  killing  of  Clyde  Berger 
he  had  the  general  reputation  of  being  a  man 
of  peace  and  quietude,  and  it  is  also  true 
that  the  law  offers  a  premium  for  eucb  previ- 
ous good  character,  permitting  it  to  generate 
a  doubt  of  tbe  guilt  of  an  accused,  where 
without  such  good  character  no  doubt  would 
exist,  but  where  the  guilt  of  the  defendant  is 
clearly  shown  by  evidence  beyond  a  reason- 
able doubt,  as  in  the  instant  case,  such  good 
character  cannot  be  a  shield  for  the  crime 
committed  and  work  an  acquittal.  Ernst 
T.  State,  184  Pac.  793,  not  yet  officially  re- 
ported. 

[S]  Instruction  No.  8,  complained  of 
correctly  Instructs  tb*  law,  and  the  court  did 
not  err  in  giving  the  same.  Adair  v.  State, 
6  Okl.  Or.  284,  118  Pac.  416,  44  U  R.  A.  (N. 
8,)  119. 

In  the  Adair  Case  an  instruction  in  the 
identical  words  of  Instruction  No.  8,  given  In 
this  case,  was  requested  and  refused.  Judge 
Doyle  in  a  very  exhaustive  opinion,  in  wbidi 
be  collates  the  authorities,  both  American 
and  Ekiglish,  upon  the  question  covered  by 
the  said  instruction,  held  tbat  tbe  said  refus- 
ed instruction  correctly  announced  tbe  law. 

Instruction  No.  11,  given  tbe  Jury  and 
complained  of  by  tbe  defendant,  we  tbink 
somewhat  involved  by  reason  of  tbe  ex- 
pression therein,  "I  suggest,"  which  we 
tblnk  may  be  properly  defined  tbat  "I  In- 
struct," and,  as  thus  defined,  to  correctly 
state  the  law,  especially  when  tbe  cbaige  of 
tbe  court  Is  considered  as  a  whole,  as  we 
must  consider  It;  and  the  giving  of  said 
instruction  does  not  warrant  a  reversal  of 
this  case.  Miller  v.  State,  9  Okl.  Cr.  205,  131 
Pa&  717,  U  R.  A.  1915A,  1088. 

We  are  of  tbe  opinion  that  the  motion  for 
a  new  trial,  and  the  motion  in  arrest  of 
Judgment  were  each  properly  overruled 

The  Judgment  of  tbe  trial  court  is  nfflrmed. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 
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at  OM.  Cr.  198) 

WEEMS   ▼.    STATU.      (No.   A-3113.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma.    July 
16,  1919.) 

(ByUabna  hy  Ma  Court.) 

a.  CBnnwAt  Law  €=»1151— Dentai.  ot  Con- 
tinuance—Abube  OF  DiSCBETION. 
While  a  trial  court  must  be  fair  to  a  de- 
fendant, and  give  him  an  opportunity  to  prepare 
for  trial,  this  court  will  not  hold  that  overrul- 
ing a  motion  for  a  continuance  to  prepare  for 
trial  is  a  denial  of  a  fair  trial,  unless  it  clearly 
appears  that  the  trial  court  in  overruling  said 
motion  abused  its  discretion.* 

2.  Chimin Ai,  Law  <&=>1130(2)— Admission  of 
EviDENCifi— Appeai^Bbief. 
Where  a  defendant  complains  of  the  er- 
roneous admission  or  rejection  of  evidence,  be 
must  specifically  point  out  in  his  brief  a  synop- 
sis of  the  evidence  of  which  he  complains  as  im- 
properly admitted  or  rejected. 

5.  Cbiminajl  Law  ^=3510,  824(7)— Convic- 
tion ON  Accomplice's  Testiuokt— Appeal 
— Revkbsal. 

A  conviction  cannot  be  legally  bad  alone 
upon  the  uncorroborated  evidence  of  an  accom- 
plice; and,  where  the  record  shows  that  a 
conviction  is  so  had,  it  will,  on  appeal,  be  set 
aside,  whether  or  not  the  defendant  requesteo 
the  court  to  instruct  the  jury  that  a  convic- 
tion could  not  be  legally  had  on  the  uncorrob- 
orated evidence  of  an  accomplice. 

4.  Cbiuinal  Law  ®=>1159(5)— Accomplice's 
Testimony — Cobhobobation— Appeal. 
Where  the  evidence  of  an  accomplice  shows 
the  guilt  of  a  defendant  beyond  a  reasonable 
doubt,  and  such  evidence  is  corroborated  by  le- 
gal evidence,  this  court  will  not  disturb  a  ver- 
dict of  conviction. 

6.  Cbiminal  Law  ©=j1144(9)— Gbant  of  Sep- 

ABATB  TBIAL— PBESUMPTION  OF  ReOULABITT. 

Where  one  of  several  codefendants  is  put 
on  trial  separately,  and  the  record  is  silent  as 
to  how  said  severance  was  granted,  it  will  be 
presumed  that  it  was  regularly  granted  on  the 
motion  of  the  state,  or  on  the  motion  of  the 
defendant. 

8.  Labcent  ^=>S5— Labcent  of  Domestic 
Stock— Sufficiency  of  Evidence. 
The  record  in  this  case  carefully  examined 
and  considered,  and  the  evidence  held  sufficient 
to  reasonably  sustain  the  verdict  rendered,  and 
that  the  trial  of  the  case  was  free  from  prejudi- 
cial error. 

Appeal  from  District  Court,  Caddo  Coun- 
ty;  Will  Linn,  Judge. 

John  Weems  was  convicted  of  stealing 
domestic  animals,  and  be  appeals.    Affirmed. 

J.  W.  Osmond,  of  AnadarUo,  for  plaintiff 
in  error. 

8.  P.  Freeling,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 


ABMSTRONG,  J.  The 'Plaintiff  in  error, 
John  Weems,  hereinafter  called  defendant, 
was  with  others  jointly  informed  against 
for  stealing  domestic  animals,  tried .  sepa- 
rately, convicted  and  sentenced  to  impris- 
onment in  the  penitentiary  at  McAlester  for 
a  term  of  2^  years,  the  serving  of  said  8«i- 
tence  to  commence  npon  the  expiration  of 
the  sentence  now  being  served  by  hlra  in 
said  penitentiary.  To  reverse  the  judgment 
rendered,   he   prosecutes   this  appeal.  " 

The  defendant  has  not  abstracted  the  evi- 
dence in  this  case,  as  required  by  the  rules 
of  this  court,  but  Invites  the  court  "to  ex- 
amine the  entire  record  as  to  the  evidence 
without  the  same  being  set  out  in  the  brief." 
The  evidence  is  very  voluminous,  covering 
hundreds  of  pages  of  typewritten  matter; 
and,  as  to  do  so  would  serve  no  useful  pur- 
pose, we  will  not  undertake  a  recital 
thereof. 

It  is  first  insisted  by  defendant  that  he 
did  not  have  a  fair  trial,  because  the  court 
overruled  his  motion  for  a  continuance,  bas- 
ed upon  the  ground  that  the  court  had  only 
4  days  previous  to  the  trial  appointed  coun- 
sel to  defend  him,  and  that  the  counsel 
80  appointed,  by  reason  of  being  engaged 
for  1%  days  of  the  said  4  days  in  the  trial  of 
the  defendant  for  another  offense,  had  not 
had  time  to  properly  prepare  the  case  for 
trial.  In  support  of  said  contention  defend- 
ant cites  Frank  v.  State,  8  OkL  Cr.  71, 
126  Pnc.  582,  and  Brewer  v.  State,  13  Okl. 
Cr.  514,  165  Pac.  6.14,  neither  of  which  said 
cases  we  think  in  point.  In  the  former  case 
there  was  a  distinct  statutory  ground  for  a 
continuance  for  the  term,  against  which  the 
state  made  no  showing,  while  In  the  later 
case  the  statement  therein  relied  upon  by 
the  defrtidant  In  support  of  error  in  denying 
his  motion  for  continuance,  is  mere  dictum 
based  upon  a  hypothetical  case  not  in  ac- 
cord with  the  Instant  case,  and  the  evidence 
shows  that  the  defendant  had  been  out  on 
bail  for  several  months,  and  had  ample  op- 
portunity to  prepare  for  trial,  and  that  he 
availed  himself  of  that  opportunity  Is  shown 
by  the  fact  that  In  the  trial  of  his  case,  in 
addition  to  himself,  he  produced  19  witness- 
es who  testified  In  his  behalf,  and  after  the 
trial  had  been  entered  upon  the  court  ad- 
journed to  give  him  and  his  counsel  further 
time  to  prepare  his  defense.  The  able  de- 
fense Interposed  by  the  very  competent  at- 
torney appointed  by  the  court  is  shown  by 
the  record,  and  shows  that  the  defendant 
was  not  Injuriously  affected  by  being  placed 
on  trial  at  the  time  he  was  tried. 

[1]  It  Is  a  well-established  rule  of  tbla 
court,  which  will  always  be  enforced,  that 
the  trial  court  must  treat  the  defendant 
with  fairness  and  allow  reasonable  oppor- 
tunity to  defend,  and  this  court  will  not  hes- 
itate to  reverse  a  conviction  where  said  mle 
has  been  violated.    Harris  ▼.  State,  9  OkL 
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Cr.  656,  132  Pac.  1121.  Bnt  we  are  anable 
to  see  that  the  conrt  in  this  case  did  not 
treat  the  defendant  with  fairness  and  give 
him  reasonable  opportunity  to  defend. 

Tbe  defendant  had  a  fair  and  impartial 
trial  Every  safeguard  under  the  Constitu- 
tion and  laws  of  this  state  was  thrown 
around  him,  by  the  court  appointing  a  most 
competent  attorney  to  defend  him,  and,  aft- 
er the  trial  had  been  entered  upon,  by  sus- 
pending the  trial  to  give  defendant  and  his 
counsel  additional  time  to  prepare  to  meet 
tbe  evidence  that  had  been  introduced  by 
tbe  state,  and  by  granting  this  appeal  at  the 
expense  of  the  county. 

We  are  of  the  opinion  that  the  conrt  did 
not  abuse  Its  discretion  in  oTermling  the 
motion  for  a  continuance. 

[5]  The  defendant  further  complains  l)e- 
cause  he  was  tried  separately  from  his  co- 
defendants,  without  severance  having  been 
properly  granted,  and  Insists  that  the  sev- 
erance was  erroneously  granted  by  the  court 
on  its  own  motion.  The  record  Is  silent  as 
to  how  said  severance  was  brought  about, 
and  in  this  state  of  the  record  it  must  be 
prei^med  that  the  severance  was  properly 
granted,  either  on  the  motion  of  the  defend- 
ant or  on  tbe  motion  of  the  state.  We  are 
nnable  to  see  how  the  defendant  was  preju- 
dicially affected  by  being  tried  alone,  or  how 
be  could  have  been  beneficially  affected  by 
being  Jointly  tried  with  his  codefendants. 

"There  is  no  presumption  against  the  regn- 
larity  of  the  proceedings  in  a  court  of  record. 
Soch  proceedings  are  presumed  to  be  regular, 
nnlrss  the  contrary  is  affirmatively  made  to 
appear."  Beatty  T.  State,  5  Old.  Or.  105,  118 
Pac.  237. 

"We  never  presume  ettot  in  tbe  proceedings 
of  a  court  of  record,  but,  on  the  contrary,  the  pre- 
nimption  is  that  the  trial  court  was  regular  and 
fnir;  and  the  burden  is  upon  the  party  com- 
plaining of  any  ruling  of  the  trial  court  to  show 
that  it  Was  erroneous,  and  that  he  suffered  in- 
jury thereby."  Thomsbcrry  v.  Sute,  8  OkL 
Cr.  88,  128  Pac  690. 

[2]  It  is  further  contended  by  the  defend- 
ant that  prejudicial  error  was  committed 
"In  permitting  the  introduction  and  in  the 
rejection  of  evidence  prejudicial  to  his 
rigiits,"  bnt  he  faUed  to  point  out  in  his  brief 
tbe  evidence  improperly  admitted,  or  the 
evidence  improperly  excluded. 

If  the  defendant  is  nnable  to  point  out  the 
evidence  erroneously  admitted,  or  errone- 
onsly  rejected,  he  certainly  cannot  expect 
this  court  to  find  it,  where  the  number  of 
witnesses  examined  Is  as  great  and  the  evi- 
dence as  voluminous  as  in  the  instant  case. 

[J,  ♦]  Finally,  the  defendant  complains 
that  the  court  committed  prejudicial  error 
in  failing  to  instruct,  without  being  request- 
ed  by  the  defendant  so  to  do,  that  the  evi- 
dence of  Milt  Boydston,  his  codefendant  and 
accomplice,  must  be  corroborated  to  author- 
ize the  Jury  to  convict  the  defendant  upon 


his  t^timony,  and  that  tbe  verdict  is  con- 
trary to  the  law  and  the  evidence.  If  tlie 
record  disclosed  that  tbe  defendant  was 
convicted  upon  the  evidence  alone  of  Mlit 
Boydston,  and  that  he  was  an  accomplice  of 
the  defendant,  this  court,  regardless  of 
whether  or  not  an  Instmction  was  asked  or 
given  that  a  conviction  could  not  be  legally 
had  upon  the  uncorroborated  testimony  of  an 
accomplice,  would  hold  the  defendant's  con- 
viction erroneous  and  reverse  the  Judgment 
rendered.  Section  6884,  Revised  Laws; 
Jones  V.  State,  14  Okl.  Cr.  217,  189  Pac. 
1133. 

A  careful  reading  of  the  entire  testimony 
in  tbe  case  shows  that,  not  only  was  tbe  evi- 
dence of  Milt  Boydston  amply  corroborated, 
but  that  If  the  evidence  of  Mlit  Boydston  be 
eliminated,  there  remains  evidence  suffi- 
cient, though  tbe  evidence  Is  in  conflict,  to 
reasonably  supi>ort  the  verdict  of  the  Jury. 

"Where  there  is  any  legal  evidence  to  reason- 
ably support  the  verdict  rendered,  this  court 
will  not  disturb  such  verdict,  notwithstanding 
the  evidence  is  in  conflict.''  Rosecoe  Arnold  v. 
State,  178  PaQ.  887,  not  yet  officially  reported. 

[(]  The  evidence  of  Ullt  Boydston  clearly 
showing  the  guilt  of  the  defendant,  and  his 
evidence  being  corroborated,  and  there  be- 
ing evidence,  other  than  that  of  Milt  Boyds- 
ton, tending  to  show  the  guilt  Of  the  defend- 
ant, the  Jury  was  Justified  in  finding  the  de- 
fendant guilty  of  larceny  of  domestic  animals 
as  charged  In  the  information.  A  different 
verdict  than  that  of  guilty  conld  not  have 
been   reasonably  expected. 

Finding  no  reversible  error  In  tbe  record, 
the  Judgment  of  the  trial  conrt  is  affirmed. 

DOYLE,  P.  3,,  and  MATSON,  J.,  concur. 


BALDOCK  V.  STATE. 


(16  OkL  Cr.  KB) 
(No.  A-2771.) 


(Criminal    Court    of    Appeals    of    Oklahoma. 
July  18, 1919.) 

(ByUahui  hy  the  Court.) 

1.  Criminai.  Law  ©=»547(4)  —  Absent  Wrr- 

NESBE8— TRANSCBIPT  OF  TBSTIMONT  OH  PbE- 
LIVINABT   HEABING — ^ADUIBSIBIUTT. 

Where  a  witness  for  the  state,  whom  the 
defendant  had  an  opportunity  to  cross-examine, 
is  without  the  state,  a  transcribed  copy  of  the 
stenographic  notes  of  the  testimony  of  such 
witness  given  on  the  preliminary  examination 
of  the  defendant  is  admissible  in  evidence 
against  the  defendant  upon  his  subsequent  trial, 
notwithstanding  such  transcript  of  said  testi- 
mony has  not  been  filed  in  the  trial  court 

2.  HouiciDK  ®=>255(3)— Manslauqhteb  in 
Second  Dkobee— Sufficixnot  of  Evi- 
dence. 

The  record  in  this  case  caretuUy  examined 
and  considered,  and  the  evidence  found  inanffi- 
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dent  to  snpport  the  verdict  retarned  and  the 
jndgment  thereon  rendered. 

(Additional  Syllabiit  hv  Editorial  Stelf.) 

8.  Cbiminai.  Law  ®=»59(5)— "Aocomplick"— 
Conviction— Evidence. 
To  legally  convict  one  as  an  "accomplice," 
a  principal  under  Rev.  Laws  1010,  {  2104,  it 
mast  be  shown  beyond  a  reasonable  doubt  tbat 
he  advised,  counseled,  procured,  encouraged,  or 
in  some  way  aided  and  abetted  another  to  com- 
mit the  crime  charged. 

"[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

Appeal  from  District  Court,  Greer  Coun- 
ty; T.  P.  Clay,  Judge. 

A.  W.  Baldock  was  convicted  of  man- 
slaughter in  the  second  degree,  and  be  ap- 
peals. Reversed  and  remanded,  with  In- 
structions to  discharge  defendant. 

A.  M.  Stewart  and  Chas.  L.  Mooi^  both 
Of  Oklahoma  City,  for  plaintiff  In  error. 

S;  P.  Freeling,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG.  J.  The  plaintiff  in  error. 
A.  tV.  Baldock.  hereinafter  called  defendant, 
was  infonncd  against  for  the  murder  of  E. 
T.  Hurt,  convicted  of  manslaughter  in  the 
second  degree,  and  sentenced  to  serve  six 
months'  imprisomnent  in  the  county  Jail  of 
Greer  county,  at  bard  labor,  and  to  pay  a 
fine  of  $500. 

To  reverse  the  judgment  rendered,  he 
prosecutes  this  appeal. 

The  material  undenied  evidence  is  tbat 
Logan  Pool  worked  In  the  Star  caf€  at  Mnn- 
gum,  Okl.,  as  a  cook,  and  that  on  the  8tb 
day  of  June.  1915.  after  supper,  the  defend- 
ant went  to  said  restaurant  and  asked  for 
Logan  Pool,  who  at  the  time  was  in  the 
kitchen  of  said  restaurant;  that  a  message 
was  sent  to  and  said  Pool  came  Into  the  din- 
ing room  where  the  defendant  was,  and  at 
the  time  had  on  an  apron  but  no  coat,  and 
was  apparently  quiet  and  cool;  that  the  de- 
fendant and  Pool  then  went  out  in  front  of 
the  restaurant  and  talked  some  15  or  20  min- 
utes and  returned  to  the  dining  room,  at 
wbidi  time  Pool  appeared  to  be  pale,  like  he 
was  mad  and  nervous,  went  back  Into  the 
kitchen,  pulled  off  his  apron,  put  on  his  coat 
and  hat,  and  rejoined  the  defendant,  and 
they  together  left  the  restaurant,  and  Pool 
went  to  near  the  front  of  the  Owl  Drug 
store;  and  that,  after  Pool  reached  said  point, 
E.  T.  Hurt,  the  deceased,  passed  and  went 
Into  the  said  drug  store  from  which  he  was 
shortly  thereafter  called,  and  went  out 
where  Pool  was,  and  almost  immediately 
thereafter  said  Hurt  was  shot  by  said  Pool, 
and  Hurt  returned  to  the  drug  store  and 
announced  that  Pool  had  shot  him,  and  In  a 
Bhort  time  Hurt  was  removed  to  Dr.  Bor- 


der's hospital,  where,  on  the  12th  day  of 
June,  1916.  he.  from  effect  of  the  gunshot 
wound  Inflicted  upon  him  by  Pool,  died;  that 
Pool  wf.s  convicted  of  manslaughter  in  the 
first  degree  for  killing  Hurt 

The  evidence  is  In  conflict  as  to  the  where- 
abouts of  the  defendant  at  the  time  Pool 
shot  the  deceased,  there  being  evidence  that 
just  before  the  shooting,  when  the  deceased 
passed  Pool  going  into  the  Owl  Drug  store, 
the  defendant  was  near  Pool,  and  pointed 
out  the  deceased  as  the  one  having  on  light 
clothes,  while  on  the  other  hand  there  ia 
evidence  that  the  defendant  had  left  Pod 
prior  to  the  shooting,  going  in  the  direction 
of  his  home,  and  there  was  also  evidence 
that  immediately  after  the  shot  b^  was  seen 
running  from  the  scene  of  the  shooting,  and 
that  he — with  many  others,  attracted  by  the 
shot — ^was  at  the  said  drug  store  before  the 
deceased  was  removed  therefrom  to  the  hos- 
pital. 

A  transcript  of  the  evidence  of  the  wife 
of  Pool,  who  was  examined  as  a  witness  for 
the  state  on  the  prelbninary  examination  of 
Pool  for  the  killing  of  Hurt,  which  evidence 
was  taken  down  by  the  court  stenographer, 
but  said  transcript  was  not  filed  in  the  of- 
fice of  the  court  clerk  of  the  county,  was  ad- 
mitted in  evidence,  and  to  the  Introduction 
of  said  transcript,  for  which  a  predicate 
therefor  had  been  laid  by  showing  that  a 
subpcena  had  been  served  upon  said  witness 
to  attend  this  trial,  and  that  she  was  in 
Texas  and  unable  to  attend  the  trial  by  rea- 
son of  her  expected  early  confinement,  the 
defendant  objected  and  excepted. 

As  shown  by  said  transcript,  the  said 
witness  testified  at  said  preliminary  exam- 
ination that  she  .was  the  wife  of  the  said 
Pool,  and  that  prior  to  and  since  her  mar- 
riage she  had  worked  as  a  barber  in  defend- 
ant's barber  shop  in  Mangum.  and  he  had 
told  her  that  be  loved  her  better  Ihan  any 
woman  in  the  world ;  that  the  deceased  was 
regularly  shaved  by  her  and  often  lingered 
long  in  her  chair  after  she  had  shaved  him, 
and  gave  her  freqnent  tips,  all  of  which  was 
known  to  the  defendant;  that  prior  to  her 
marriage  she  lived  in  the  home  of  the  de- 
fendant as  one  of  the  family;  that  prior 
to  and  since  her  marriage  she  and  the  de- 
fendant frequently  had  sexual  Intercourse  lii 
the  barber  shop ;  and  that  the  last  time  She 
had  had  sexual  Intercourse  with  him  was  on 
Friday  two  weeks  before  the  preliminary 
trial  of  her  husband ;  and  that  since  her  mar- 
riage she  had  had  frequently  sexual  Inter- 
course with  Hurt,  the  deceased. 

The  state  Introduced  said  Logan  Pool  as  a 
witness,  who  testified  tbat  be  was  a  convict 
In  the  penitentiary  at  McAIester;  that  his 
wife  worked  for  the  defendant  in  Ills  barber 
shop  prior  to  his  marriage  to  her;  tbat  on 
the  8th  day  of  June  the  defendant  came  to 
where  he  was  employed  and  asked  for  him. 
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and  tbat  h»  went  oat  of  the  kitchen  In  re- 
sponse thereto  and  met  the  defendant  In  the 
nstanrant,  and  he  and  defendant  then  went 
nut  In  front  of  the  restaurant,  and  the  de- 
fendant began  telling  him  about  his  (witness') 
home  being  broken  up  by  Hurt,  saying  that  If 
be  was  in  the  place  of  witness  he  would  take 
a  gun  or  club  and  catch  them  together  and 
knock  bis  head  off;  tc^d  witness  of  different 
occasions,  when  Hart  would  come  down  to 
tbe  shop  to  have  work  done,  that  he  would 
lay  In  the  chair  as  much  as  an  hour  after 
his  work  was  completed,  and  some  times 
his  (witness*)  wife  would  have  to  leave  the 
shop  and  go  ont  to  try  to  get  blm  to  leave 
the  chair;  that  Hurt  would  follow  her  out 
and  meet  her  at  the  Owl  Drug  store  on  differ- 
ent occasions;  and  that  one  of  Hurt's  next 
door  neighbors  said,  if  witness  would  kill 
Bnrt  be  would  be  paid  for  It;  that  he  told 
tbe  defendant  to  wait  there,  and  he  would 
go  into  the  restaurant,  and  then  go  down  the 
street  with  him;  tbat  he  went  in,  took  off  his 
apron,  got  his  coat  and  hat  and  tbe  pistol, 
and  went  out  of  the  restaurant  with  the  de- 
fendant; and  that  they  went  on  together  to 
B.  E.  Davis'  store ;  that  he  (witness)  went  in 
the  store  and  inquired  for  Hurt,  and  was  in- 
formed by  the  party  inquired  of  that  he  did 
not  know  where  Hart  was;  that,  while  he 
was  in  Davis'  store,  the  defendant  remain^ 
in  front  of  the  store,  and  witness  rejoined 
him  there,  and  they  continued  on  to  near  tbe 
post  office,  where  they  were  passed  by  three 
persons,  one  of  whom  tbe  defendant  In* 
formed  witness — ^tbe  one  in  a  light  suit — was 
Hart;  that  Hurt  and  those  with  blm  went 
into  tbe  Owl  Drug  store;  tbat  witness  called 
Hurt  out,  and  when  Hurt  came  witness  be- 
gan speaking  to  him,  to  which  Hurt  did  not 
reply,  but  pulled  his  gun  and  snapped  It  in 
hto  face ;  tbat  he  then  shot  Hurt ;  that  after 
he  fired  was  tbe  last  time  be  saw  tbe  defend- 
ant; tbat  be  and  defendant  on  said  night  did 
not  reach  any  agreement,  or  consent,  by 
which  be  was  to  kill  Hurt ;  tbat  tbe  defend- 
ant did  not  assist  him  in  getting  a  gun;  that 
he  did  not  believe  that  the  defendant  knew 
that  he  bad  a  gua ;  tbat  be  did  not  say  any- 
thing to  the  defendant  about  liaving  a  gun; 
tbat  what  the  defendant  told  him  made  him 
so  mad  tbat  be  went  and  got  the  gun ;  that 
they  had  no  agreement  to  go  to  any  particu- 
lar place,  or  to  hunt  Hurt ;  that  they  were 
talking  out  in  the  public  street  in  an  ordinary 
tone  of  voice  where  people  were  passing  all 
the  time;  tbat  any  passers-by  could  have 
heard  what  they  said;  that  they  left  the 
restaurant  together,  and  went  together ;  that 
tbe  defendant  was  going  in  the  direction  of 
his  home;  that  the  defendant  did  not  know 
for  what  purpose  be  went  into  Davis' ;  that 
he  was  looking  for  Hurt,  but  that  be  did  not 
communicate  this  to  the  defendant;  that  he 
dill  not  have  any  understanding  that  he  was  to 
have  any  consideration  for  testifying  against 
tbe  defendant;   tbat  the  defendant,  prior  to 
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the  time  he  talked  to  Um  In  front  of  the 
restaurant,  had  talked  to  blm  about  bU  do- 
mestic troubles;  that,  prior  to  having  tbe  talk 
with  tbe  defendant  in  front  of  tbe  restao- 
rant,  be  bad  not  threatened  to  kill  Hurt; 
that  be  told  tbe  defendant,  when  talking 
with  blm  tbat  night,  that  he  thought  tliat 
Hurt  had  such  a  hold  on  his  wife  tbat  be 
could  not  do  anything  with  her ;  that  the  re-' 
lations  of  witness  and  defendant  were  friend- 
ly until  he  found  out  that  tbe  defendant  had 
tried  to  keep  his  wife  from  marrying  blm; 
that  tbe  night  he  talked  to  tbe  defendant  in 
front  of  the  restaurant  tbat  Us  relations  to 
the  defendant  were  not  very  friendly;  that 
he  made  no  arrangment  with  the  defendant 
to  murder  iiurt ;  that  be  and  bis  wife  sepa- 
rated on  tbe  day  preceding  tbe  killing  of 
Hurt;  that  tbe  separation  of  the  witness 
and  bis  wife  was  not  due  to  anything  done 
or  said  by  tbe  defendant,  but  was  caused  by 
tbe  phone  talk  that  he  overheard  between 
Hurt  and  witness'  wife;  that  be  did  not  re- 
member whether  or  not  the  defendant  said 
to  him,  when  talking  In  front  of  tbe  restau- 
rant, "Now  is  your  time" ;  that  the  defendant 
bad  nothing  to  do  with  the  killing  of  Hnrt; 
that  he  killed  Hurt  in  self-defense. 

Mrs.  Duglass  testified  tbat  the  night  Hurt 
was  killed  she  passed  very  close  to  the  de- 
fendant when  he  and  Fool  were  talking  iii 
front  of  tbe  Star  cafe  the  night  Hnrt  was 
killed,  and  tbat  she  heard  the  defendant  say 
to  Pool,  "Now  Is  your  time,"  and  Pool  replied, 
"All  right,  you  go  down  the  street  and  walk 
slow,  and  I  will  catch  you." 

Will  Lattmere  testified  that  tbe  night 
Hurt  was  shot  he  after  dark  passed  tbe  Star 
cafe,  and  that  tbe  defendant  and  Pool  were 
in  conversation  in  front  of  said  caf6,  and  be 
beard  the  defendant  say,  "She  says  she  has 
plenty  of  money." 

Several  witnesses  testified  that  they  were 
castomers  of  defendant's  shop,  and  had  seen 
the  defendant  and  the  wife  of  Pool  together 
in  said  shop  and  bad  never  seen  anything  im- 
proper between  them,  and  another  witness 
testified  that  he  was  a  customer  of  said  shop 
and  had  seen  the  defendant,  in  his  shop, 
"punch  Pool's  vrtfe  in  the  ribs." 

The  defendant  testified:  That  be  had  al- 
ways maintained  ^endly  relations  with 
Fool  and  his  wife,  and  that  Mrs.  Pool  prior 
to  her  marriage  lived  in  his  borne  and 
worked  in  his  shop  as  a  barber,  and  that  he 
treated  her  just  like  he  would  a  daughter. 
That  she  showed  him  a  letter  from  Pool 
proposing  marriage.  Tbat  he  spoke  well  of 
Fool  and  advised  her  to  accept  his  proposal 
of  marriage.  That  he  and  his  wife  went  with 
her  to  the  depot  when  ebe  wont  to  Elk  City 
to  be  married  to  Pool.  That  when  she 
worked  In  bis  shop  her  conduct  was  good. 
That  be  never  saw  anything  imnsual  with 
her  and  Hurt.  That  she  often  got  tips  from 
Hurt  and  others  and  always  told  him  about 
it.    That,  after  her  marriage  and  return  to 
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Hangum,  Pool  and  wife  lived  the  first  door 
north  of  where  defendant  lived.  That  at 
the  time  of  the  killing  Pool  and  wife  lived  In 
the  northeast  part  of  Mangum.  That  he  had 
beard  of  the  domestic  troubles  of  Pool  and 
bis  wife.  Thnt  he  was  Informed  of  It  pre- 
ceding the  killing  of  Hurt  on  Tuesday,  and 
was  so  informed  by  Pool's  wife,  who  came  to 
bis  shop  for  tbat  purpose,  and  after  she  had 
related  to  him  the  particulars  of  their  trou- 
bles he  told  her  he  would  speak  to  Pool  the 
first  time  he  saw  him,  and  tell  him  that  he 
had  never  in  Ills  shop  or  In  his  home  seen  a 
thing  wrong.  That  on  the  night  of  the  killing 
of  Hurt  he  came  from  his  home  to  uptown 
to  get  some  tobacco,  and  concluded  to  buy 
some  fresh  meat  for  breakfast,  and  went  to  a 
butcher  shop  which  is  a  few  doors  north  of 
the  Star  caf4.  That  the  shop  was  closed, 
and  then  went  in  front  of  said  cate  and 
looked  in  the  window  to  see  if  Pool  was 
there,  then  went  into  the  restaurant,  and  in 
obedience  to  defendant's  request  Pool  came 
out  of  the  kitchen  In  his  shirt  sleeves  with 
an  apron  on,  and  they  went  out  in  front  of 
thecaf£,  where  it  was  well  lighted  and  where 
many  people  were  passing;  and  that  be  told 
Pool  that  he  did  not  want  him  to  think 
that  be  was  meddling  in  ills  family  aCTalrs, 
but  tbat  Cleo  (Pool's  wife)  told  blm  that  be 
(Pool)  had  threatened  to  kill  her  over  some 
remarks  he  had  heard  about  her  character. 
That  he  did  not  think  these  remarks  true. 
That  be  had  never  heard  of  anything  wrong. 
That  she  could  not  have  stayed  In  his  borne 
if  she  had  not  been  what  she  ought  to  have ' 
been,  an  upright  girl.  That  whoever  told 
you  tbat  your  wife  was  a  sport  before  she 
married  you  ought  to  have  bis  head  knocked 
off  with  a  club.  That  she  made  an  honest 
living  while  she  worked  for  him  and  made 
plenty  of  money,  and  never  did  anything  to 
cause  him  to  be  suspicious  of  her.  That  he 
believed  she  was  true,  and  that  Pool  replied, 
"Burt,  you  do  not  know  It  all,"  and  was  al- 
most in  tears;  that  be  (Pool)  had  overheard 
a  phone  conversation  of  her  with  Hurt ;  that 
Hurt  was  renting  a  house  for  her  and  Is  go- 
ing to  move  her  to-morrow,  and  making  ar- 
rangements to  take  her  to  Wichita ;  that  he 
(Pool)  had  tried  to  quiet  her  and  could  not 
do  it;  that  you  (defendant)  and  your  wife 
and  he  could  not  do  any  more,  and  defend- 
ant replied  be  thought  we  could  settle  it 
without  any  trouble,  and  when  they  got 
through  talking  defendant  said: 

"Now,  Pool,  you  can  rely  on  us,  I  and  my 
wife,  being  your  friends.  We  always  favored 
Cleo  before  you  knew  her.  We  will  do  any^ 
tbing  to  help  settle  your  trouble.  We  certain- 
ly are  your  friends,  and  if  you  ever  needed 
friends  now  is  the  thne." 

And  defendant  started  to  walk  down  the 
street  Tbat  Pool  started  Into  the  restau- 
rant, turned  around,  and  said  "Walt  a  min- 
ute." be  was  going  down  that  way,  and  de- 


fendant stepped  into  the  restaurant  and  wait- 
ed for  Pool,  who  got  his  coat  and  bat  and 
rejoined  defendant,  and  they  left  the  reetaa> 
rant  and  went  down  the  street  together. 
That  he  had  no  agreement  with  Pool  about 
killing  Hurt  That  he  did  not  know  any- 
thing about  It  That  be  did  not  know  of 
Pool's  having  a  gun.  Tbat  be  (defendant) 
did  not  have,  and  bad  never  owned  a  gun. 
That  in  said  conversation  nothing  was  said 
about  a  gun.  Thnt  nothing  was  said  about 
trying  to  find  Hurt  That  there  was  no  un- 
derstanding between  them  about  where  they 
were  going.  That  he  (defendant)  was  going 
home  bis  usual  way.  That  Pool  said  be  was 
going  to  the  Palace  theater.  That  defend- 
ant stopped  In  front  of  Irvlng's  to  get  the 
Western  Union  time,  and  when  be  did  so 
Pool  was  walking  right  ahead  of  blm.  Tbat 
he  neves  paid  any  more  attention  to  blm. 
That  the  next  time  he  saw  Pool  was  when  be 
got  In  front  of  Maugura  Drug  store.  That 
defendant  went  Into  Davis'  to  get  some  to- 
bacco, and  after  he  got  the  tobacco  he  cams 
out  on  the  square,  and  Pool  came  np  right 
against  him,  and,  after  they  bad  reached 
near  the  comer  of  the  courthouse  square 
Pool  left  him,  saying,  "There  goes  Hurt,  I 
am  going  to  speak  to  him,"  and  defendant 
ftald,  "Yon  had  better  come  on  and  go  home." 
That  he  was  on  Lincoln  street  at  some  dis- 
tance from  Pool  when  the  pistol  flrod.  That 
Pool  had  left  him.  That  after  the  pistol 
fired,  he  went  back  to  the  drug  store,  and 
from  the  dnig  store  to  Davis*  store.  Tbat  be 
stood  a  while  after  the  pistol  fired  and 
watched  Pool  and  saw  him  when  he  broke 
and  ran  across  the  street.  That  be  first  dis- 
covered that  Hurt  was  shot  when  he  got  to 
the  drug  store.  Thnt  it  struck  blm  tbat 
Pool  was  going  straight  home  to  carry  out 
his  threat  to  kill  his  wife,  and  that  he  want- 
ed to  notify  her  was  the  reason  that  he  went 
to  Davis'  store,  and  when  be  ran  Into  tbe 
store  Pool's  wife's  father  was  standing  In 
the  door,  and  be  told  him  be  had  better  phone 
to  bis  daughter  to  leave  the  house;  tbat 
Pool  bad  shot  Hurt  and  was  "on  tbe  road 
up  there."  That  Pool's  fatber-ln-law  would 
not  have  anything  to  do  with  it  and  that  be 
asked  Thad  Tucker  to  phone,  but  it  could  not 
be  done  because  they  did  not  know  tbe  phone 
number  and  It  was  not  on  tbe  calendar. 
That  be  stayed  at  the  store  about  IB  or  20 
minutes  and  went  back  to  the  drug  store  and 
stopped  there  about  a  minute,  and  then  went 
home.  Thnt  Hurt's  name  was  not  mentioned 
from  the  time  they  left  the  Star  caf6  to 
where  Pool  left  hira.  That  there  was  no  under- 
standing between  talm  and  Pool  to,  and  tbat 
he  did  not  assist  in  any  way  to,  find  Hurt  or 
to  kill  him.  That  he  told  Pool  he  thought  the 
best  thing  for  Mrs.  Pool  to  do  was  to  quit 
working  at  his  shop ;  that  it  would  keep  faer 
from  coming  in  contact  with  those  people  be 
was  Jealous  of.   That  be  bad  no  intention  at 
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any  ttme  to  canoe  the  death  of  Hurt  or  to  do 
him  any  barm.  That  the  night  Hurt  was 
tilled  be  did  not  act  In  the  furtherance  of 
bis  death.  That  he  did  not  Icnow  that  he 
vas  going  to  be  killed.  That  he  had  no  ill 
feeling  towards  Hurt.  That  Hurt  was  one 
of  his  best  friends  and  customers. 

The  defendant  separately  objected  and 
excepted  to  every  paragraph  of  the  Instruc- 
tions given  to  the  Jury,  and  requested  several 
instructions  which  were  refused,  and  their 
refusal  separately  excepted  to,  which  said 
instructions  given,  and  instructions  refused, 
we  deem  unnecessary  to  recite. 

The  defendant  filed  a  motion  for  a  new 
trial  upon  the  ground,  among  other  grounds, 
*That  the  verdict  Is  contrary  to  the  evidence 
and  Is  not  sustained  by  the  evidence." 

The  material  question  presented  for  review 
Is:  Does  the  evidence  sulliclently  support  the 
Teroict  rendered? 

The  state  having  introduced  Pool  as  a  wit- 
ness, it  thereby  vouched  for  his  veracity, 
and  relies  almost  entirely  upon  his  evidence 
for  a  conviction;  but  he  ^oes  not  testify 
that  in  the  conversation  had  with  the  de- 
fendant in  front  of  the  Star  cnf^  on  the  night 
of,  and  before,  the  killing  of  Hurt,  or'that  at 
any  other  time,  that  the  defendant  advised, 
eouniteled,  procured,  or  encouraged,  or  in  any 
way  aided  or  abetted,  rool  to  kill  Hurt,  or 
can  it  reasonably  be  Inferred  from  the  entire 
evidence  of  Tool  that  the  defendant  was  an 
accomplice  of  Pool  in  said  killing.  While,  on 
the  contrary,  Pool  testified  tbat  the  defend- 
ant did  not  know  tliat  be  (Pool)  on  the  night 
of  the  killing  bad  a  pistol,  until  after  the 
(hot  was  fired  by  Pool  that  resulted  in  the 
death  of  Hurt,  and  that  the  defendant  "did 
not  have  anything  whatever  to  do  with  the 
killing  of  Hart,  and  tbat  he  (Pool)  killed 
Hurt  In  self-defense." 

[31  In  order  to  legally  convict  one  as  an 
accomplice — a  principal  under  our  statutes 
(Rev.  Laws  19ip,  i  2104) — It  must  be  shown 
beyond  a  reasonable  doubt  that  the'  one  so 
accused  advisfd,  ootmseled,  procured,  or  en- 
couraged, or  in  some  way  aided  and  abetted, 
another  to  commit  the  crime  charged.  In 
the  in<<tant  case  It  was  essential  to  a  proper 
conviction  of  the  defendant  that  the  state 
prove  beyond  a  reasonable  doubt  that  he  ad- 
vised, counseled,  procured,  encouraged,  or 
in  some  way  aided  or  abetted  the  defendant 
to  killing  Hurt  Hendrix  v.  State,  8  Okl.  Cr. 
630.  12D  Pac.  78,  43  L.  B.  A.   (N.   S.)  846. 

"An  'accomplice'  is  one  who  Is  not  present 
at  tbe  commission  of  the  offense,  bat  who, 
before  the  act  is  done,  advises,  commands,  or 
CDCOursKes  another  to  commit  an  offense;  or 
who,  being  present,  aids  by  acts,  or  encourages 
by  words,  the  principal  offender  in  the  com- 
mission of  the  offense."  Smith  v.  State,  13 
Tex.  App.  607,  Bll. 

Webster  defines  an  "accomplice"  as  fol- 
lows: 
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"A  co-operator  or  as  as  assoctat«l  in  gen- 
eral, an  associate  in  crime,  a  participator  or 
partner  in  gnilt." 

The  evidence  tbat  a  lady,  who  passed  near 
the  defendant  when  be  and  Pool  were  talk- 
ing In  front  of  the  Star  cate  on  the  nlgbt  of 
and  before  Hurt  was  killed,  heard  the  d«- 
fendant  say  to  Pool,  "Now  is  your  time,**  but 
did  not  hear  the  other  part  of  said  con- 
versation, or  know  in  what  connection  "now 
is  your  time"  was  used,  we  think  reasonably 
explained  by  tbe  evidence  of  the  defendant  as 
not  being  used  in  a  criminal  sense  by  the 
defendant,  the  defendant  testifying,  and  who 
Is  not  impeached,  that  he  said  to  Pool  at 
the  time  and  place  named,  "If  you  ever  need- 
ed a  friend,  now  is  your  time,"  and  therefore 
little  if  any,  incrimlBoting  weight  can  be 
given  to  what  she  heard  the  defendant  say, 
"Now  Is  your  time,"  even  If  she  heard  exacts 
ly  w^hat  the  defendant  said. 

[1]  The  evidence  of  the  wife  of  Poo^ 
shown  by  a  transcript  of  her  evidence  taken 
at  the  preltminary  examination  of  Pool  for 
killing  Hurt,  and  which  transcript  had  not 
been  filed  in  the  trial- court,  a-nd  whose  ad- 
mission as  evidence  was  objected  to  by  the 
defendant,  we  think  updn  proof  by  tbe  state 
that  Mrs.  Pool  had  been  summoned  in  the 
case,  and  that  she  was  in  the  state  of  Texas 
and  nibble  to  attend  the  trtal  by  reason  of 
expecting  to  I>e  confined  at  an  early  day; 
that  the  said  transcript  was  properly  admit- 
ted. S'ald'  evidence  shows  that  she  smiled 
upon  both  the  defendant  and  Hurt,  and  that 
each,  Hurt  and  the  defendant,  reveled  in  her 
adulterous  embraces,  and  that  at  the  time  of 
the  kUling  of  Hurt  be  seemed  to  have  been 
more  favored  by  her  than  was  the  defendant; 
and  it  Is  Insisted  by  the  state  that  this  situa-- 
tlon  furnished  a  motive  on  the  part  of  tbe 
defendant  to  have  Hurt  etTectually  pat  out  ot 
tbe  way,  and  that  this  motive,  together  with 
other-  evidence  in  the  case,  is  sufllclpnt  to 
sustain  the  conviction  of  the  defendant. 
WItfa  this  ^contention  we  cannot  agree,  as  wo 
are  unable  to  see  that  the  evidence  warranted 
the  conviction  of  the  defendant  of  any  of- 
fense: certainly  It  did  not  of  manslaughter 
in  the  second  degree,  an  offense  not  support- 
ed by  any  evidence  in  the  case,  and  did  not 
authorize  the  instruction  given  by  the  court 
that  the  defendant  might  be  found  guilty 
"of  manslaughter  In  the  second  degree." 

[2]  If  all  the  evidence  in  the  case  be  elimi- 
nated, except  the  evidence  for  the  state,  we 
think  such  evidence  insufilcient  to  support  the 
verdict  rendered  in  this  case,  or  to  establish 
the  guilt  of  the  defendant  of  any  offense,  And 
that  tbe  court  committed  fundamental  error 
in  overruling  the  motion  for  a  new  trial ;  and 
when  the  entire  evidence  is  considered — ' 
which  should  be  done  when  acting  upon .  a 
motion  for  a  new  trial — and  it  is  remem- 
bered that  the  veracity  of  the  defendant  Is 
not  questioned  by  the  state,  said  error  o( 
tbe  trial  court  is  emphasized. 
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"So  where  the  Issue  la  oae  of  fact  only,  and 
the  court  on  rcTiew  of  the  whole  evidence  i* 
not  eatisfied  that  the  facts  proved  jastify  the 
verdict  found,  a  new  trial  should  be  granted." 
12  Cyc.  page  732,  and  authorities  cited  in 
note  16. 

"While  it  is  well  settled  that  this  court  will 
not  disturb  the  verdict  on  account  of  the  evi- 
dence when  there  is  evidence  to  support  it,  the 
converse  rule  is  equally  well  settled,  that  it  is 
not  only  the  province,  but  the  duty,  of  the 
court  to  set  aside  such  a  verdict  wlien  it  is 
contrary  to  the  evidence,  or  where  there  is  no 
evidence  to  support  it."  Benson  t.  State,  10 
Okl.  Cr.  IS,  133  Pac.  271. 

As  the  error  ptdated  out  must  work  a  re- 
versal of  tbe  judgment  rendered,  we  deem  it 
unnecessary  to  review  any  of  the  other  er- 
rors assigned. 

The  Judgment  of  conviction  is  reversed, 
and  the  case  remanded,  and,  as  the  convic- 
tion of  the  defendant  of  any  offense  cannot 
be  legally  had  under  the  evidence  In  the  case, 
the  trial  court  Is  hereby  directed  to  enter  an 
order  discharging  the  defendant  in  said  case. 

DOYLE,  P.  J.,  and  MATSON,  J^  concur. 


(M  uont  am 

STATE  T.  SLOTHOWER  et  aL 
(No.  4414.) 

(Supreme  Clourt  of  Montana.    June  30,  1910.) 

1.  Cbhunai,    Law    *=>607(3)— "Accbsbobt." 

The  term  "accessory"  within  Rev.  Codes,  | 
8120,  defining  accessories  as  all  persons  who, 
after  full  knowledge  that  a  felony  has  been 
committed,  conceal  it  from  the  magistrate,  or 
harbor  or  protect  the  person  diarged  with  or 
convicted  thereof,  refers  exclusively  to  an  ac- 
cessory after  the  fact. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Acces- 
sory.] 

2.  Cbimirai.  Law    «=>742(2)  —  EviDERca  — 

ACCOUFUCE— JtTBT   QUESTIOH. 

In  larceny  prosecution,  question  of  whether 
ivitness  was  an  accomplice  held  properly  sub- 
initted  to  jury ;  the  questions  of  whether  a  wit- 
Bess  entertained  the  criminal  intent  that  moved 
defendants  to  commit  the  crime,  and  whether 
be  advised  and  encouraged,  being  questions  for 
jury  tmdcr  appropriate  instructions. 

S.  Cbiminal  Law    €=3507(1)  —  Evidknob  — 

"ACCOMPUCK." 

To  constitute  witness  in  larceny  prosecution 
an  accomplice,  he  must  have  entertained  a  crim- 
inal intent  common  with  that  which  moved  the 
defendants  to  commit  the  crime,  and  where  be 
was  not  personally  present,  joining  in  the  Iar> 
oeny,  he  must  also  have  advised  and  encour- 
aged defendants. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 


4.  Cbthikal  Law   «s»511(2)  —  EvioEiro  — 

ACOOUFLICE— COBBOBORATINO    TESTIUONT. 

Under  Rev.  Codes,  §  9290,  providing  that 
conviction  cannot  be  had  upon  uncorroborated 
testimony  of  an  accomplice,  it  is  not  necessary 
that  accomplice  be  corroborated  upon  every 
fact  to  which  he  testifies,  or  that  indeppndent 
testimony  be  sufficient  of  itself  to  establish 
guilt  or  connect  defendants  with  commission  of 
crime;  it  being  sufficient  if  it  tends  to  connect 
them  with  the  commission  of  the  crime. 

5.  Cbiminai.  Law    «s»511(2)  —  Oobbobobat- 
iKo   Evidence— Aooomplicb—Testimow?. 

In  larceny  prosecution,  evidence  independ- 
ently of  testimony  of  witness  claimed  to  be 
accomplice  held  to  raise  inference  that  defend- 
ants were  connected  with  commission  of  the 
crime. 

6.  Labcent      4=955— THErr  or  Hoos— Sur< 
nciERCT  or  Evidence. 

In  prosecution  for  stealing  hogs,  evidence 
held  to  sustain  conviction. 

7.  Cbiuinai.  Law   <C=»10S6(4)  —  Appeal  — 
FAiLtJBE  TO  Object  in  Imweb  Ck>UBT— Evi- 

OENCE. 

Where  defendants  failed  to  object  to  Intro- 
duction in  evidence  of  gloves  from  a  store  for 
purposes  of  comparison  to  prove  that  glove 
found  at  place  of  crime  was  defendants,  and  did 
not  request  to  have  the  gloves  withdrawn  upon 
county  attorney's  failure  to  introduce  the  found 
glove  in  evidence,  they  cannot  complain  of  such 
evidence  on  appeaL 

8.  Cbihinai.  Law   «=9ll69(3)  —  Revibw  — 

VXBDICT. 

Where  the  evidence  is  in  irrecondlable  con< 
flict  and  there  is  substantial  evidence  to  sup- 
port verdict,  the  verdict  will  not  be  disturbed 
on  appeaL 

ft  CanciNAL  Law  <8=>552(3)  —  CiBCtTvsTAir- 
tiAX,  Evidence— SumciENCT. 
Where  a  conviction  is  sought  upon  circum- 
stantial evidence,  the  criminatory  circumstances 
proved  must  be  consistent  with  each  other,  and 
point  so  clearly  to  the  guilt  of  the  accused  as  to 
be  inconsistent  with  any  other  rational  bypotbe* 
sis. 

10.  Cbdiinai.  Law   «s»304(2)  —  Etidbrck  — 
JUDICIAI,  NoncB. 
Under  Rev.  Codes,  f  7888,  court  may  take 
judicial    notice    of    the    time    of    tbe    moon's 

changes. 

Appeal  from  District  Court,  Fergus  Coun- 
ty ;  Jack  Briscoe,  Judge. 

J.  H.  Slothower  and  others  were  con\-lcted 
of  grand  larceny,  and  from  Judgment  of  con- 
viction and  from  order  denying  new  trial, 
they  appeal.    Af9rmed. 

John  A.  Coleman,  of  Lewlstown.  for  appel- 
lants. 

Frank  Woody,  of  Missoula,  and  Otto  A. 
Gerth,  of  Great  Falls,  for  the  State. 

HOLLOWAT,  J.  The  defendants  were 
convicted  of  the  crime  of  grand  larceny,  and 
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appealed  from  the  Jndgment  and  from  an  or- 
der denying  them  a  new  trial. 

William  McOollum,  a  witness  for  the  state, 
testified  that  on  the  evening  of  February  13th 
ot  this  year  he  and  his  wife  visited  the  home 
of  defendant  Slothower ;  that  the  four  de- 
fendants were  present;  that  after  supper 
the  defendants  pr^ared  to  leave;  that  one  of 
them  remarked  that  they  intended  to  have 
pig  liver  for  breakfast;  that  they  invited 
bim  to  accompany  them,  but  be  declined; 
tbat  they  left  In  an  automobile  driven  by  de- 
ffeodant  Anderson,  taking  with  them  a  rifle; 
that  as  they  left  he  inquired  whether  they 
wanted  bim  to  have  water  heated,  and  re- 
ceived a  negative  reply;  that  later  be  and 
his  wife  went  to  their  home,  but  that  he  im- 
mediately returned  to  Slothower's  place  and 
waited  for  some  time;  that  shortly  after 
midnight  the  four  defendants  returned  with 
diiee  bogs  which  had  Just  been  killed ;  that 
one  of  the  four  stated  that  they  bad  procured 
the  hogs  from  Harry  Wight's  ranch;  that 
defendant  Slothower  complained  that  be  bad 
lost  one  of  bis  gloves  and  the  cleaning  rod 
for  his  gun,  probably  In  Wight's  hogpen; 
that  the  five  men  then  heated  water  and 
dressed  the  hogs,  and  that  he  (McCoUum)  re- 
ceived a  i)ortion  of  the  meat,  which  he  took 
to  his  home  and  concealed.  When  asked 
whether  he  had  informed  the  county  attorney 
of  the  killing  of  the  hogs,  he  repliql:  "I 
think  so,  and  I  claim  I  took  part  In  It  too." 
.  [1,1]  By  Instruction  21  the  court  defined 
the  term  "accomplice"  substantially  in  the 
language  approved  by  this  court  In  State  ex 
pel.  Webb  v.  District  Court,  37  Mont.  191, 
96  Pac  593,  15  Ann.  Cas.  743,  and  Informed 
the  jury  that  It  was  a  question  of  fact  for 
their  determination  whether  McCoUum  was 
an  accomplice.  By  instruction  22  the  court 
defined  an  "accessory,"  and  advised  the  Jury 
that  an  accessory  is  not  an  accomplice.  The 
term  "accessory,"  defined  by  section  8120,  Be- 
vised  Codes,  refers  exclusively  to  an  acces- 
sory after  the  fact  State  v.  De  Wolfe,  29 
Mont  415,  74  Paa  10S4.  That  Instruction  22 
correctly  states  the  law  Is  not  debatable. 
State  ex  rel.  Webb  v.  District  Court,  above ; 
State  T.  Spotted  Hawk,  22  Mont  33,  55  Pac. 
1026;  People  v.  Coftey,  161  Cal.  433,  119 
Pac  801.  39  L.  R.  A.  (N.  S.)  704.  But  ap- 
pellants contend  that  the  testimony  of  Mc- 
CoUum establishes  the  fact  that  be  was  an 
accomplice,  and  the  court  should  have  In- 
structed the  jury  to  that  effect  Instead  of 
giving  the  instructions  above.  So  far  as  dls- 
dosed  by  the  record,  a  peremptory  instruc- 
tion was  not  requested ;  but,  aside  from  this 
technical  objection  to  the  position  now  as- 
sumed, we  think  the  court  properly  submit- 
ted the  question  to  the  Jury. 

[1]  To  constitute  McCoUum  an  accomplice, 
be  must  have  entertained  a  criminal  intent 
common  with  that  which  moved  the  defend- 
unts  to  kill  the  bogs  and  appropriate  them 


to  their  own  use;  and,  since  he  wa?  n(A  per- 
iwnally  present  Joining  in  the  larceny,  he 
must  also  have  advised  and  encouraged  Its 
L-uminissibn.  ^STiether  he  entertained  the 
criminal  Intent,  and  whether  he  advised  and 
encouraged  the  defendants,  were  questions 
properly  for  the  determination  of  the  Jury 
under  appropriate  Instructions.  1  Am.  & 
Bug.  Ency.  Law,  383;  1  R.  U.  L.  158;  12  Cyc. 
449;  Peoide  t.  Curlee,  53  Cal.  604;  People 
V.  Oompton.  123  CaL  403.  56  Pac.  44. 

[4]  If  McCollum  was  found  to  be  an  ac- 
complice, the  question  then  arises :  Was  be 
corroborated  by  other  evidence  which  In  It- 
self and  without  the  aid  of  his  testimony 
tends  to  connect  the  defendants  with  the 
commission  of  the  crime?  Section  9290,  Rev. 
Codes.  It  is  not  necessary  that  the  accomplice 
be  corroborated  upon  every  fact  to  which  be 
testifies.  1  Am.  &  Eng.  Ency.  Uiw,  402; 
People  r.  Kuntz,  73  CaL  313,  14  Pac.  830. 
Neither  Is  It  necessary  that  the  independent 
evidence  shall  be  sufficient  of  Itself  to  estab- 
lish defendants^  guilt  (State  v.  Stevenson,  26 
Mont  332,  07  Pac.  1001),  or  connect  them 
with  the  commission  of  ttie  crime  (State  v. 
Calder,  23  Mont.  504,  50  Pac.  903).  It  Is 
sufficient  if  it  tends  to  connect  them  with  the 
commission  of  the  larceny.  State  v.  Calder, 
above;  People  v.  Ogle,  104  N.  X.  511,  11  N. 
E.53. 

[1, 6]  The  corpns  delicti — the  fact  that  the 
larceny  bad  been  committed — was  establish- 
ed beycmd  question  by  the  testimony  of 
Wight  Mrs.  McCollum  testified  that  sbe  was 
present  at  Slothower's  place  on  the  evening 
of  Febrnary  13th;  that  the  four  defendants 
were  present ;  that  about  8  p.  m.  they  left  in 
an  automobile;  that  one  of  them  remarked 
that  they  were  going  to  have  pig's  liver  for 
breakfast;  that  they  Invited  her  husband  to 
go  with  them,  and,  when  he  declined,  tbey 
remarked  that  there  were  enough  of  them 
anyway.  The  testimony  of  employes  ot  the 
Moore  Mercantile  Company  disclosed  that  de- 
fendant Slothower  purchased  a  pair  of  gloves 
on  February  lltb,  and  Wight  testified  that  he 
found  a  glove  and  a  cleaning  rod  for  a  gun  In 
his  hogpen  on  the  morning  of  the  14th.  J.  W. 
Stevenson,  a  constable,  testified  that  about 
February  18tb  be  went  to  Slothower's  place 
with  a  search  warrant;  that  he  notified  de- 
fendant Slothower  of  his  mission  and  made  a 
search  of  the  premises;  that  he  asked  SIoh 
thower  If  there  was  any  meat  in  his  cellar, 
and  received  an  answer  In  the  negative;  that 
he  then  searched  the  cellar  and  found  a  re- 
cently butchered  bog,  excepting  the  head; 
that  Slothower  said  he  had  purchased  the 
hog  from  George  Eraser  about  a  week  before. 
C.  H.  Kelly,  who  accompanied  Stevenson,  tes- 
tified to  substantially  the  same  things.  To 
Roy  Ross,  Slothower  said  that  the  bog  found 
In  his  cellar  was  a  stray.  A  deputy  sheriff 
and  Wight  testified  to  trailing  the  automobile 
for  two  miles  from  the  Wight  place  in  the 
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direction  of  defendant  Slothower's  home,  by 
tbe  marks  of  blood  upon  fbe  enow-covered 
ground,  until  they  reached  a  point  where  the 
snow  disappeared.  The  testimony  of  Wight, 
together  with  that  of  Kelly  and  Stevenson, 
shows  that  the  carcasses  found  In  the  pos- 
session of  Slotbower  and  McGoUum  and  In 
a  strawstack  near  Slothower's  place  corre- 
sponded in  size  and  description  with  the 
bogs  stolen  from  Wight.  In  his  own  defense, 
Slotbower  testified  that  the  hog  found  in  bis 
cellar  was  one  he  bad  purchased  from  a  Mr. 
Harr,  but  admitted  that  be  might  have  told 
Kelly  and  Stevenson  that  he  bought  it  from 
Fraser,  and  that  be  might  have  told  Ross 
that  It  was  a  stray.  We  think  it  is  a  fair 
inference  from  this  evidence.  Independently 
of  the  testimony  of  McOolIum,  that  these  de- 
fendants were  connected  with  the  commission 
of  the  larceny.  The  evidence  in  its  entirety 
Is  amply  sufficient  to  sustain  the  verdict  and 
Judgment.  Indeed,  if  the  witness  McCoUum 
is  to  be  believed,  tbey  admitted  their  guilt 

[7]  Complaint  is  made  of  the  ruling  of  the 
court  admitting  in  evidence  certain  gloves 
from  the  store  of  the  Moore  Mercantile  Com- 
pany, presumably  for  tbe  purpose  of  com- 
parison and  as  tending  to  prove  that  tbe 
glove  found  in  Wight's  hogpen  belonged  to 
defendant  Slotbower.  The  gloves  were  ad- 
mitted without  objection,  and  defendants, 
falling  to  request  tbe  court  to  withdraw  them 
when  tbe  county  attorney  finally  neglected  to 
offer  in  evidence  tbe  glove  found  by  Wight 
are  not  now  in  position  to  complain. 

[S]  The  defendants  Eaden  and  Anderson 
testified  that  they  spent  tbe  night  of  Febru- 
ary 13tb  with  Anderson's  parents  in  Moore, 
and  remained  there  until  after  noon  on  the 
14th.  In  this  tbey  were  corroborated  by  An- 
derson's parents.  In  rebuttal  tbe  state  called 
J.  H.  Springer,  who  testified  that  on  the  fore- 
noon of  the  14 tb  be  saw  and  talked  with 
Bad^  and  Anderson  at  bis  (Springer's) 
randi,  nine  miles  from  Moore  where  they 
were  then  living,  and  he  was  able  to  fix  the 
time  definitely  by  a  memorandum  he  bad  then 
made.  The  Jury  were  called  upon  to  deter- 
mine the  credibility  of  these  witnesses,  and 
by  their  verdict  they  indicated  that  they 
ebose  to  believe  McCollum,  Mrs.  McColIum, 
and  Springer,  rather  than  E}aden,  Anderson, 
and  Anderson's  parents.  Tbe  evidence  was 
in  irreconcilable  conflict;  but  since  there  is 
substantial  evidence  to  support  tbe  verdict 
we  boimot  substitute  our  judgment  upon  tbe 
weight  of  the  evidence  for  that  of  the  Jury. 

By  Instruction  No.  2  the  court  defined  dr- 
comstantial  evidence  and  continued: 

"Tbe  rule  of  law  is  that,  to  warrant  a  con- 
viction on  a  criminal  charge  upon  circumstan- 
tial evidence  alone,  the  circumstances  should  be 
such  as  to  produce  the  same  degree  of  certainty 
as  that  which  arises  from  direct  testimony,  and 
sufficient  to  exclude  all  reasonable  doubt  <^  the 
party's  guilt" 


(II  At  the  instance  of  defendants  tbe  court 
gave  instruction  28,  defining  "circumstantial 
evidence,"  and  stating  the  rule  by  which  the 
suffldeucy  of  circumstantial  evidence  is  to  be 
tested,  as  contended  for  by  defendants.  In 
State  V.  Woods,  54  Mont  103, 160  Pac.  SO,  the 
rule  is  stated  tersely  as  follows: 

"Where  a  conviction  is  sought  upon  drcnm- 
Btantial  evidence,  the  criminatory  drcumstanccs 
proved  must  be  consistent  with  each  other,  and 
point  so  clearly  to  the  guilt 'of  the  accused  as 
to  be  inconsistent  with  any  other  rational  hy- 
pothesis." 

The  rule  as  thus  stated  has  been  recognized 
and  approved  for  so  many  years  that  there 
cannot  be  any  excuse  for  an  attempt  to  devi- 
ate substantially  from  It  or  to  smother  the 
essential  prindple  in  a  multitude  of  mean- 
ingless words. 

Neither  iustruction  2  nor  28  is  technically 
accurate,  but  neither  one  of  them  is  funda- 
mentally erroneous  so  far  as  it  goes.  There 
is  not  any  substantial  confiict  between  them ; 
on  tbe  contrary,  they  may  be  construed  to- 
gether and  harmonized  in  all  essential  pat^ 
ticulars. 

[10]  The. defendants  denied  that  tbey  were 
together  on  tbe  evening  of  February  ISth, 
but  admitted  that  tbey  were  all  at  Slothow- 
er's place  one  evening  in  February,  when 
Slothower  and  Anderson  secured  some  po- 
tatoes' from  a  neighbor,  Knute  Skajeveland. 
Tbey  testified  that  it  was  tbe  evening  of  the 
8th.  To  sustain  the  state's  theory  that  It' 
was  the  evening  of  the  13th  before  the  lar- 
ceny was  committed,  Skajeveland  was  called 
as  a  witness.  He  testified  tliat  it  was  the 
evening  before  tbe  full  moon  in  February, 
but  was  unable  to  fix  the  date  more  definite- 
ly. Tbe  court  after  first  examining  an  al- 
manac, instructed  the  Jury  that  "tbe  moon 
was  full  tbe  night  of  February  14,  1910." 
It  is  urged  that  tbe  court  was  not  authorized 
to  take  Judicial  notice  of  the  time  of  the 
moon's  changes,  but  in  this  appellants  are  In 
error.  Section  7888,  Rev.  Codes;  State  v. 
Board  of  Commissioners,  34  Mont  426,  87 
Pac.  450;  People  v.  Mayes,  113  Cal.  618,  45 
Pac.  860;  15  R.  C.  L.  1100.  In  State  v.  Mor- 
ris, 47  Conn.  179,  the  court  said: 

"The  time  of  the  rising  or  setting  of  the  sua 
on  any  given  day  l>elong8  to  a  dass  of  facts, 
like  the  succession  of  the  seasons,  changes  of 
the  moon,  days  of  the  month  and  week,  etc.,  of 
which  courts  will  take  judicial  notice.  The  al- 
manac in  such  cases  is  nsed,  like  the  statute, 
not  strictly  as  evidence,  but  for  the  purpose  of 
refreshing  the  memory  of  the  court. and  jury.** 

We  find  no  reversible  error  in  the  record, 
The  judgment  and  order  are  affirmed. 
Affirmed. 

COOPER.  J.,  concurs. 

BRANTLY,  C.  J.,  being  absent  takes  no 
part  In  the  foregoing  decision. 
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Alfred  H.  McAdoo  and  James  E.  Mahon, 
both  of  Los  Angeles,  for  appellant  - 

Gerecht  &  Chambers,  of  Los  Angelea,  for 
respondent. 


(Sapreme  Court  of  California.    May  IS,  1819.) 

Pbohibition  «=»9— Scopx  6f  Rkiocdt. 

Application  to  Supreme  Court  for  a  writ  of 
prohibition  against  the  superior  court  vill  be 
denied ;  it  not  appearing  that  superior  court  is 
acting  in  excess  of  its  Jurisdiction. 

In  Bank. 

Application  by  tbe  Blndge  Company  and 
others  for  a  writ  of  prohibition  Btcainst  the 
Superior  Conrt  of  Los  Angelea  County  and 
others.    Writ  denied. 

Anderson  ft  Anderson  and  Nathan  Newby, 
all  of  Los  Angeles,  tor  petitioners. 

PER  CURIAM.  The  within  application  Is 
denied  upon  the  ground  that  it  Is  not  made 
to  appear,  that  the  superior  court  Is  acting 
in  excess  'of  Its  Jurisdiction.  See  Western, 
etc  TeL  Co.  v.  Superior  Court,  16  CaL  App. 
7U1,  U5  Pac.  1091,  UOO. 

All  concur. 


nSO  Cal.  (20 

CONCOFF    T.    HIPPODBOBfB    THEATER 
CO.    (L.  A.  4895.) 

(Supreme  Court  of  California.    June  20,  1919.) 

1.  coipobations  «=>423   —  lxabilitt  fob 
Sebvant's  Acts— Tobts. 

A  corporation  Is  liable  for  the  torts  of  its 
terrant,  if  such  servant  bad  express  or  implied 
authority  from  it  to  do  the  tortlona  act,  but 
Bot  otherwise. 

2.  Falsb  Ijcpbisonubnt  «=>22  —  Botder  ot 
Pboop— AirrBOBiTT  or  Agent. 

In  an  action  for  false  arrest  and  Imprison- 
nent  occasioned  by  the  act  of  the  servant  of  a 
corporation,  the  burden  is  on  plaintiff  to  prove 
that  such  servant  bad  express  or  implied  an- 
tliority  from  the  corporation  to  do  the  tortious 
act 

3.  Faisx  IXFBisoNUENT  4=>31  —  AtrrHOBTTT 
or  Sebvant— EviDKNCx. 

In  an  action  against  a  theater  company  for 
falee  arrest  and  imprisonment  of  a  patron  by 
defendant's  usher,  evidence  held  not  to  disclose 
an  implied  authority  on  the  part  of  the  nsber 
arising  from  the  scope  of  bis  duties  to  make  the 
srrest 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
Osnnty ;   Fred  H.  Taft,  Judge. 

Action  by  A.  Concoff  against  the  Hippo- 
drome Theater  Company  for  false  arrest 
and  Imprisonment  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 


SHAW,  J.  The  defendant  appeals  from  a 
Judgment  in  favor  of  plaintitC  for  $200  ren- 
dered in  an  action  by  the  plaintiff  for  dama- 
ges from  an  alleged  false  arrest  and  impris- 
ooment 

Tbe  defendant  was  conducting  a  theater 
in  the  dty  of  Los  Angeles  and  had  in  its  em- 
ployment as  an  usher,  one  John  Barcena. 
Plaintiff  purchased  a  ticket  of  admission  to 
the  theater,  and  proceeded  to  tbe  front  there- 
of, and  was  in  the  act  of  getting  to  a  seat 
when  he  was  Interrupted  by  Barcena.  The 
plaintiff  alleges  that  Barcena  arrested  htm, 
compelled  him  to  go  to  the  entrance  of  the 
theater,  and  there  delivered  him  into  the  cus- 
tody of  a  police  officer,  by  whom  he  was  tak- 
en to  the  city  Jail  and  kept  there  for  an  hour, 
all  without  probable  cause  or  right  or  any 
authority  to  do  so.  It  Is  further  alleged 
that  Barcena  did  this  in  the  regular  course 
of  bis  employment  as  serrant  of  the  defend- 
ant 

[1-3]  A  corporation  is  liable  for  tbe  torts  of 
its  servant  if  such  servant  has  authority 
from  it  to  do  tbe  tortious  act,  but  not  other- 
wise. The  burden  is  on  the  plaintiff  to  prove 
such  authority.  The  authority  may  be  either 
express  or  implied.  There  was  no  evidence 
that  any  express  authority  was  given  by  the 
defendant  to  Barcena  to  arrest  the  plaintiff, 
and  no  claim  is  made  to  that  effect.  The 
contention  Is  that  there  was  an  implied,  au- 
thority arising  from  the  fact  that  the  arrest 
was  within  the  scope  of  the  duties  which 
Barcena  was  employed  by  the  defendant  to 
perform.    This  contention  is  untoiable. 

The  evidence  merely  shows  that  he  was 
employed  as  an  nsher  in  the  theater  which 
was  the  scene  of  the  arreErt,  and  that'as  snch 
usher  his  duty  was  to  attend  to  the  seating 
of  the  patrons  after  they  bad  entered  tbe 
room.  It  may  be  true  that  one  of  the  implied 
duties  of  an  usher  in  such  position  is  to 
prevent  disorderly  conduct  in  the  theater, 
and  perhaps  to  eject  persons  guilty  thereof, 
but  there  is  no  evidence  on  the  subject  re- 
specting his  duties  In  that  particular,  or 
that  he  had  any  such  authority.  But  in  any 
event  there  was  no  implied  authority  to  him 
from  the  defendant  to  arrest  or  imprison 
persons  who  might  commit  criminal  offenses 
while  In  the  theater.  Such  authority  is  not 
to  be  implied  from  the  mere  fact  that  he  was 
an  usher  with  the  duty  of  attending  to  the 
seating  of  the  patrons  and  keeping  order. 
The  authorities  are  practically  unanimous 
to  this  effect  Daniel  v.  Atlantic  Coast,  etc., 
Co.,  136  N.  C.  517,  48  S.  E.  816,  67  L.  R.  A. 
455,  1  Ann.  Cas.  718 ;   Allen  t.  London,  etc.» 
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Co.,  L.  R.,  6  6.  B.  65;  Barabasz  y.  Kabat, 
86  Md.  36,  37  Atl.  720;  Carter  v.  Howe 
Machine  Co.,  51  Md.  296,  34  Am.  Rep.  311; 
Mall  V.  Lord.  39  N.  Y.  381;  Markley  ▼. 
Snow,  207  Pa.  447,  56  AU.  999,  64  L.  R.  A, 
685. 

The  finding  of  the  court  was  to  the  efTect 
that  Barcena  was  employed  by  the  d&fendant 
as  an  usher,  and  that  among  bis  duties  was 
that  of  preserving  order  In  the  theater.  As 
we  hare  shown,  the  latter  proposition  is  not 
sustained  by  any  direct  evidence.  But  even 
If  It  were  supported  it  is  Insufficient  to  sus> 
tain  the  conclusion  that  the  defendant  was 
liable  for  the  act  of  Barcena  in  making  the 
arrest  and  Imprisonment  complained  of.  The 
statement  in  the  findings  that  Barcena, 
"as  agent  and  servant  of  the  defendant,  and 
acting  within  the  scope. of  his  authority  as 
such,"  arrested  the  plaintiff  is  a  mere  con- 
clusion of  law,  and  it  is  wholly  unjustified 
by  the  evidence  or  by  the  facts  found. 
Aside  from  this  conclusion  there  is  nothing 
in  the  findings  to  show  that  the  defendant 
was  responsible  for  the  act.  The  appeal 
must  be  sustained.  It  may  be  added  that  the 
fluding  that  Barcena  arrested  the  plaintiff 
Is  supported  by  very  slight  evidence.  It  was 
shown  that  Barcena  took  charge  of  him  and 
conducted  him  to  the  entrance  of  the  theater, 
apparently  for  the  purpose  of  ejecting  him, 
but  the  arrest  appears  to  have  been  made  by 
a  deputy  constable  who  was  In  the  theater 
Ht  the  time  and  by  a  police  officer  who  was 
stationed  at  the  front  door. 

The  judgment  is  reversed. 

W*  concur:  LAWLOB,  J. ;   OLNBT,  J. 


(180  Cal.  6U) 

FORD  V.  CALIFORNIA  PAC.  INV.  00.  et  aL 

(L.  A.  4890.) 

(Supreme  Court  of  California.    June  19,  1919.) 

Execution  <S=9263(1)  —  Sale  —  Pbocecdinob 
FOB  Vacation. 
Although  a  purchaser  at  an  execution  sale 
is  not  a  party  to  the  action,  the  sale  may  be 
vacated  as  unfair  and  fraudulent  on  motion  in 
the  case  wherein  the  sale  was  ordered,  and  a 
separate  action  brought  for  that  purpose  is  un- 
necessary. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederick  W.  Houser,  Judge. 

Action  by  Melissa  H.  L.  Ford  against  the 
California  Pacific  Investment  Company  and 


H.  B.  Learned  and  others.  Judgment  fot 
plalntitr,  and  defendant  H.  B.  Learned  ap- 
peals.   Affirmed. 

'  John  O.  Bender,  of  Los  Angeles,  for  ap- 
pellant 

Slosson  &  Mitchell  and  Daniel  Beecber,  aU 
of  Los  Angeles,  for  respondent 

OLKET,  J.  This  is  an  appeal  from  an 
order  vacating  an  execution  sale  on  the 
grounds  that  the  price  was  wholly  di^ropor- 
tionate  to  the  real  value  of  the  pn^erty.  and 
that  the  sale  was  unfair  and  frauduloit 
The  appellant  is  the  purchaser  at  the  sale. 
He  was  not  a  party  to  the  action,  and  bis 
position  is  that  where  a  purchaser  at  a  ju- 
dicial sale  is  not  a  party  to  the  action  the 
sale  cannot  be  vacated  on  motion,  but  only 
in  a  separate  action  brought  for  that  pur- 
pose. This  is  the  sole  question  in  the  case, 
and  it  is  answered  by  Thompson  v.  Supo-ior 
Court  119  Cal.  688,  542,  51  Pac!  863,  884. 
where  an  order  vacating  a  judicial  sale  was 
under  attack,  and  the  court  said: 

"It  is  contended  that  this  order  is  void  for 
want  of  jurisdiction ;  that  the  title  to  the  prop- 
erty having  vested  in  the  petitioner  by  the  sale, 
he  could  not  be  divested  of  that  title  in  such  a 
proceediog.  The  rule,  however,  is  quite  other- 
wise. While  the  party  seeking  relief  may  re- 
sort to  bis  bill  in  equity,  he  may — and,  indeed, 
it  is  often  the  preferable  practice — apply  by  mo- 
tion to  the  court  which  has  decreed  the  sale, 
and  in  applying  to  such  court  he  may  base  his 
application  upon  any  equitable  principle  of  re- 
lief which  would  give  jurisdiction  to  a  court  of 
equity  in  any  other  case  of  sale — fraud,  mistake, 
accident  or  other  ground  of  purely  equitable  cog- 
nizance. And  particularly  will  the  court  enter- 
tain such  applications  where  the  deception  has 
been  practiced  or  the  mistake  induced  by  the 
act  of  the  purchaser.  In  all  such  cases  due 
regard  will  be  had  to  the  intervening  rights  of 
third  pers<His,  bat  no  such  rights  have  here 
arisen.  Amongst  numerous  authorities  support- 
ing this  proposition  may  be  instanced  [citing 
a  number  of  authorities]." 

See,  also,  Georgeson  v.  Consnmers'  Lum- 
ber Co.,  8  Cal.  Unrep.  Ca&  584,  31  Pac.  257. 

If  Bryan  v.  Berry,  8  CaL  135,  the  only 
decision  by  this  court  to  which  appellant's 
counsel  has  referred  us,  Is  to  be  taken  as 
holding  to  the  contrary,  it  must  be  deemed 
to  have  been  overruled  on  this  point 

Order  affirmed. 

We  concur:  SHAW,  J. ;  LAWLOR,  3. 
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CX)NIGLIO  T.  CONNECTICUT  FIRE 
CO.    (Ia  a.  4896.) 


OOXIGLIO  ▼.  OOSINECTK3DT  FIRE  INS.  CO.  275 

(ISt  P.) 

Action  by  A.  ConlgUe  against  th«  Connectl- 
INS.    cot  Fire  Insurams  Comjiany.  -  From  Judg- 
ment for  plaintiff,  d^eudant  appeals.     Af- 
firmed. 


(Supreme  Court  of  California.    Jane  17,  1019.) 

1.  ISSURANCE   ®=»282(13)— SOLB   AMD  CNCON- 
DinONAL    OWNERSUIP. 

A  fire  insurance  policy  was  not  vitiated  be- 
cause there  was  contained,  among  the  fixtures, 
a  computing  scale  of  which  plaintiff  was  not 
the  sole  and  unconditional  owner,  the  title  being 
hi  the  vendor,  where  the  scale  was  not  specific- 
ally named  in  the  policy,  and  plaintiff  inanrer 
waived  in  open  court  all  daim  for  damage  there- 
to, and  plaintiff  had  not  concealed  or  misrep- 
resented any  material  fact  relating  to  this  prop- 
erty, although  be  had  included  the  scale  in  his 
ncbedule  of  losses,  believing  hla  equitable  inter- 
est therein  entitled  Um  to  recover  the  cash 
valoe  thereol 

2.  INSITRAITCB    «=>670— FiNDINOS. 

Id  action  on  fire  insurance  policy,  findings 
Md  to  establish  that  a  subsequent  explosion  was 
ciDsed  by  fire  within  and  not  without  the  in- 
iorcd  building. 

3.  IifsiiBAifCK    4=9066(4)  — AcnoiT   ott    Tax 

POUCT— EVIDBRCB. 

Evidence  held  to  show  that  the  stodc  and 
fixtorea  insured  had  been  attacked  by  fire  when 
an  ezplosioD  took  place. 

1  Insubarck  «s»11S(6)  —  Irsdbabu  Intkb- 
EST— Conditional  Sale  Pubcbabeb. 
A  purchaser  of  property  under  conditional 
nle  by  the  terms  of  which  title  is  to  remain 
in  the  vendor  iintil  full  payinent  is  made  has  at 
least  an  insurable  Interest  to  the  extent  of  his 
paymsits  on  account. 

6.  Insurance   ®=>146(3)  —  Cohstbuction   or 

POLICT. 

_  Insurance  contracts  are  to  be  interpreted 
in  the  light  of  the  fact  that  they  are  drawn  by 
insurance  companies,  and  are  rarely,  if  ever, 
onderstood  by  the  people  who  pay  the  premiums, 
•0  that  every  rational  indulgence  must  be  shown 
the  assured. 

tt.  Appeal  and  Ebbob  «=s>1047(4)— Tbial  9=> 
377(1)— Ibbeoulabity—Pbejudicb. 
In  action  on  fire  policy,  that  plaintifTs  at- 
torneys, after  argument,  tendered  to  the  judge 
and  he  read  an  accountant's  report  concerning 
books  and  matters  of  account  which  had  been 
introdnced  in  evidence  to  show  the  amount  and 
value  of  plaintiffs  stoclt  when  the  fire  occurred, 
and  also  sent  to  the  judge,  without  serving  it 
on  opposing  counsel,  a  summary  of  plai.ntiff's 
testimony  as  to  value  of  destroyed  property,  held 
not  reversible  error,  where-  plaintiff's  counsel 
made  no  closing  argument,  and  there  was  no 
order  that  the  case  stand  submitted,  and  sub- 
sequently defendant's  couiisel  furnished  the 
court  with  "memoranda  of  figures  used  on  ar- 
joment.'' 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Leslie  R.  Hewitt,  Judge. 


John  E.  Layng,  of  Los  Angeles,  for  appel- 
lant 

Force  Parker  and  F.  D.  K.  Moote,  both  of 
Los  Angela,   for  respondent 

MELVIN,  J.  Plaintiff  recovered  Judgment 
on  a  policy  of 'fire  insurance  issued  by  de- 
fendant. Insuring  plaintiff  against  all  loss  by 
fire  In  the  sum  of  $1,500  on  a  stock  of  mer- 
chandise while  contained  In  a  described 
building,  In  the  city  of  Los  Angeles,  and  $500 
on  furniture  and  fixtures  while  contained  In 
said  building.  Judgment  was  rendered  In 
favor  of  plaintiff  for  the  aggregate  of  these 
sums,  together  with  interest  and  costs.  From 
this  Judgment  defendant  appeals. 

The  court  found  that  on  July  21,  1913,  the 
stock  and  fixtures  covered  by  said  policy 
were  totally  destroyed  by  fire;  that  the  mer- 
chandise, the  furniture,  and  other  equipment 
were  worth  much  more  than  the  respective 
amounts  of  Insurance,  and  that  defendant 
was  fully  liable.  The  court  also  found  as 
follows: 

"That  during  said  fire,  bnt  aubsequent  to  the 
commencement  thereof,  an  explosion  occurred 
in  said  building.  That  there  was  no  explosion 
prior  to  said  fire.  That  to  the  contrary  said 
fire  preceded  and  was  the  cause  of  said  explo- 
sion." 

The  court  also  by  the  findings  negatived  de- 
fendant's attempted  showing  of  fraud  In  the 
pr«0eBtatl<m  by  plaintiff  of  his  proofs  of  loss. 

[1]  One  of  the  contentions  of  defendant 
was  that  the  policy  was  vitiated  because 
there  was  contained  among  the  fixtures  a 
certain  comiHitlng  scale  of  which  the  plain- 
tiff was  not  the  sole  and  unconditional  owner, 
title  being  vested  in  the  vendor,  a  certain 
scale  company.  Upon  this  branch  of  the  case 
the  court  found  that  the  scale  was  not  specifi- 
cally named  In  the  policy;  that  plaintiff 
waived  In  open  court  all  claim  for  loss  of  or 
damage  to  said  scale ;  that  plaintiff  had  not 
concealed  or  misrepresented  any  material 
fact  relating  to  this  personal  property,  al- 
though he  bad  Included  In  his  schedule  of 
losses  the  snid  scale,  believing  that  his  equi- 
table Interest  therein  entitled  hlra  to  recover 
from  the  Insurer  the  cash  value  of  the  proi>- 
erty. 

[2]  Appellant  contends  that  the  findings 
fall  to  Indicate  that  the  explosion  occurred  by 
reason  of  a  fire  within  the  building.  This  Is 
hyr>ercritlclsm.  There  was  a  finding,  which 
Is  quoted  above,  that  the  fire  preceded  and 
caused  the  explosion.  There  was  also  a  find- ' 
Ing  against  defendant's  contention  that  the 
building  and  contents  were  destroyed  by  an 
explosion  occurring  "within  said  frame  buUd- 
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Ing,"  and  another  tbat  "an  explosion  did  oc- 
cnr  In  said  building  on  said  21st  day  of  July, 
1013,  but  that  Raid  explosion  was  subsequent 
to  the  commencement  of  said  fire,  and  was 
the  result  of  and  was  occasioned  by  said 
fire."  We  cannot  see  how,  in  view  of  these 
findings,  It  may  be  fairly  or  at  all  Inferred 
that  a  fire  without  the  building  may  have 
caused  the  explosion  within.       * 

[31  Appellant  denies  that  the  testimony  or 
any  of  It  tends  to  establish  the  conclusion 
that  the  stock  and  store  fixtures  had  been 
attacked  by  fire  when  the  explosion  took 
place. 

Several  witnesses  testified  that  they  saw 
"light"  or  "fire"  or  "flames"  in  the  direction 
of  plaintiff's  store  some  time  before  the  ex . 
plosion.  One  witness,  RIoloc,  said  he  saw  the 
fire  "at"  plaintiffs  store,  and  that  shortly 
after  there  was  an  explosion.  Without  re- 
viewing the  testimony  in  detail,  we  think  it 
suflldent  to  say  that  the  findings  are  support- 
ed. Many  of  the  witnesses  spoke  through 
an  interpreter,  and  their  statements  are  not, 
perhaps,  so  clear  and  satisfying  as  would  be 
those  of  witnesses  familiar  with  the  English 
language;  but  there  was  sufficient  testimony 
to  Justify  the  court  In  concluding  that  there 
was  a  fire  within  plaintiff's  store  which  by 
its  size  and  extent  must  have  been  attacking 
the  stock  and  fixtures  at  the  time  of  its  dis- 
covery and  before  any  question  relating  to 
the  injury  worked  by  the  explosion  could 
arise. 

Defendant  bases  Its  contention  that  the  ex- 
plosion and  not  the  fire  caused  the  damage 
upon  testimony  regarding  fragments  of  the 
building  found  at  some  distance  from  the  site 
of  the  store.  But  other  witnesses  said  that 
they  could  find  no  part  of  the  stock  or  fix- 
tures thos  dispersed.  One  of  defendant's 
own  witnesses  testified  that  there  were  of  the 
grocery  stock  outside  of  the  lines  of  the  build- 
ing the  next  morning  only  a  few  cans.  The 
testimony  on  behalf  of  plaintiff.  If  believed, 
Justified  the  court  in  concluding  that  there 
bad  been  a  substantial  destruction  of  the 
stock  and  fixtures  before  the  explosion  dis- 
sipated any  of  the  parts  of  the  house.  Foun- 
tain V.  Connecticut  Fire  Insurance  Co.,  158 
Cal.  7C0,  112  Pac.  646,  139  Am.  St.  Rep.  214, 
cited  by  appellants.  Is  not  In  point  here.  In 
that  case  the  evidence,  without  substantial 
conflict,  was  that  the  building  bad  been  de- 
stroyed by  earthquake  before  the  fire  started. 
Appellant  asks  this  court  to  compare  the  tes- 
timony of  certain  witnesses,  who  said  tbat 
they  observed  the  illumination  from  a  distance 
of  several  blocks,  and  tbat  they  subsequent- 
ly heard  an  explosion,  with  tbat  of  witness 
Vatcber  that  there  was  no  light  in  or  about 
the  plaintiff's  premises  prior  to  the  detona- 
tion. Such  a  comparison  Is  beyond  our  duty 
or  power.  That  was  the  peculiar  province  of 
the  learned  Judge  of  the  superior  court  who 
presided  at  the  trial,  trying  matters  both  of 


law  and  of  fact,  a  Jury  having  heea  waived 
by  the  parties. 

[4,  S]  It  Is  contended  that  plaintiff  had  no 
Insurable  Interest  In  the  automatic  scale  de- 
scribed in  the  findings;  that  the  policy  Is 
nonseverable,  and  that  by  reason  thereof  it 
never  attached  to  the  risk.  There  Is  no  merit 
In  the  insurance  company's  position  In  that 
behalf.  A  purcbaser  of  property  under  con- 
ditional sale  by  the  terms  of  which  title  is  to 
remain  In  the  vendor  until  full  payment  is 
made  has  at  least  an  Insurable  Interest  to  the 
extent  of  bis  payments  on  account  14  Ruling 
Case  Law,  916,  |  93 ;  Tabbut  v.  American  In- 
surance Co.,  185  Mass.  419,  70  N.  E.  430,  102 
Am.  St  Rep.  353.  See  20  Am.  Dec.  613,  note. 
Vendor  and  Vendee.  Appellant  suffered  no 
possible  injury  by  reason  of  the  fact  that 
plaintiff  owed  $50  on  the  scale  at  the  time  of 
the  fire,  because  there  was  a  waiver  at  the 
trial  of  any  claim  arising  out  of  the  destruc- 
tion of  that  article.  It  is  tme  that  in  the 
portion  of  the  policy  signed  by  the  witnessed 
mark  of  Conlgllo  (who  conid  not  read  or 
write)  was  a  declaration  that  the  interest  of 
th^  Insured  in  tbe  property  was  "fee  Binu)Ie," 
but  there  was  no  showing  that  appellant  was 
or  could  be  Jnjnred  In  the  slightest  degree  by 
such  alleged  misrepresentation.  It  is  to  be 
remembered  that  contracts  of  this  sort  are  to 
be  interpreted  in  the  light  of  the  fact  tbat 
they  are  drawn  by  the  insurance  companies 
and  are  rarely,  if  ever,  understood  by  the 
people  who  pay  the  premiums.  Every  ration- 
al Indulgence  must  be  shown  by  the  assured. 
Raulet  v.  Northwestern  National  Insurance 
Co.,  157  Cal.  213,  107  Pac.  292.  The  case  of 
Goorberg  v.  Western  Assurance  Co.,  150  CaL 
510,  89  Paa  130,  10  L.  R.  A.  (N.  S.)  876.  119 
Am.  St  Rep.  246,  11  Ann.  Cas.  801,  dted  by 
appellant,  has  no  application  to  the  facts,  of 
this  case.  In  that  case  the  applicant  for 
Insurance  had  misrepresented  his  title  to 
the  land  on  which  his  house  was  built,  stat- 
ing that  he  owned  the  fee,  whereas  he  was  a 
mere  "squatter"  on  lands  of  the  government 
The  court  held  that  such  a  misrepresentation 
was  material  because  it  increased  the  hazard 
on  all  property  covered  by  the  policy. 

[6]  It  Is  further  contended  that  there  was 
a  gross  irregularity  demanding  reversal  of 
the  Judgment,  due  to  the  fact  that  plalntUTs 
attorneys,  after  argument  tendered  to  the 
Judge,  and  he  read,  a  report  of  an  account- 
ant regarding  certain  books  and  matters  of 
account  which  had  been  Introduced  in  evi- 
dence with  the  purpose  of  showing  the 
amount  and  value  of  stock  in  plaintiff's  store 
at  the  time  when  the  fire  started.  It  Is 
shown  by  affidavits  that  at  the  close  of  the 
taking  of  testimony  in  the  case  one  of  the 
counsel  for  plaintiff  made  an  opening  argu- 
ment. During  the  reply  of  defendant's  coun- 
sel the  Judge  of  the  court  stated  that  be 
would  be  pleased  if  the  attorneys  would  fut^ 
nlsh  him  with  statements  of  the  fig;urea 
deemed  of  importance  and  brought  oat  in  the 
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coarse  of  the  trial.  PlalntlCs  connael  made 
no  cloBlng  argument,  and  tbere  was,  accord- 
ing to  bis  aflSdavlt,  no  formal  or  other  order 
that  the  cause  stand  submitted.  Subsequent- 
ly, defendant's  counsel  furnished  the  court 
with  a  document  purporting  to  contain  "mem- 
oranda of  figures  used  on  argument,"  but 
which  also  contained  certain  argumentative 
matter  and  certain  authorities.  Thereafter 
plaintiff's  counsel  served  on  defendant's 
counsel  and  delivered  to  the  Judge,  as  tiielr 
reply  to  defendant's  written  argument,  a  re- 
port of  one  Rea,  an  accountant.  This  was 
adopted  by  counsel  for  plaintiff  as  their  argu- 
ment. It  was  a  review  of  all  the  evidence 
in  the  record  on  the  amount  and  value  of 
plaintiff's  stock.  Plaintiff's  counsel  also  sent 
to  the  Judge,  without  serving  It  upon  oppos- 
ing counsel,  a  summary  of  the  testimony  of 
Mr.  Conlgllo  as  to  the  value  of  the  property 
destroyed.  While  this  may  have  been  an  Ir- 
regularity, it  does  not  appear  that  the  "sum- 
mary" was  In  any  respect  improper.  It  con- 
idsted  of  a  tabulated  statement  of  figures  In- 
dicating the  value  of  property  destroyed  as 
kr.  Conlgllo  estimated  its  worth.  It  Was  aC- 
Cotnpanlcd  by  no  comment  Nor  can'  we  see 
bow  defendant  was  injured  by  the  annlysis  of 
the  testimony '  mad6  by  the  accountant.  It 
was  in  the  nature  of  an  Informal  brief  fur- 
nlslied  by  plaintiff's  representatives.  It  does 
not  appear  that  appellant's  counsel  regarded 
this  document  and  its  service  as  a  serious 
Invasion  of  the  rights  of  the  Insurance  com- 
pany, for  he  made  no  motion  to  reopen  the 
case  for  the  cross-examination  of  Mr.  Rea.  In 
other  words,  there  is  no  showing  that  the  in- 
formality in  the  manner  of  argument  In- 
Jared  the  defendant,  or  that  it  did  or  could 
prejudice  that  litigant  with  the  learned  Judge 
of  the  trial  court. 
The  Judgment  is  affirmed. 

We  concur:     WILBUR,  J.;    LENNON,  J. 


<uo  Cat.  an 

In  re  BERGLAND'S  ESTATE.    (L.  A.  6951.) 

(Supreme  Court  of  California.    June  20,  1SL9.) 

1.  Wills  «»656  —  Coitstbuction  —  Pbovi- 

SIONS  FOB  FOBFZITUBX  lit  CaSE  OF  CONTEST. 

Although  under  Civ.  Code,  {  1320,  several 
testamentary  instruments  executed  by  the  same 
testator  are  to  be  taken  and  construed  togeth- 
er as  one  instrument,  where  testator  executed 
a  wUl  containing  a  clause  forfeiting  bequests 
to  any  beneficiary  who  objected  to  the  dis- 
tribution or  attempted  to  defeat  the  provisioDS 
of  the  will,  such  provision  was  not  applicable 
to  a  later  olographic  will  making  no  reference 
to  the  former  .will  or  to  its  forfeiture  clause; 
the  tpstator's  intent  being  controlling  in  view 
of  section  1319. 


2.  Wills  «=>e66  —  CoNSTBtrcTioN— Fobfei- 

TCBX  ClAUBE. 
While  clauses  In  wills  providing  for  forfei- 
ture in  case  of  objection  to  distribution  or  at- 
tempt to  contest  are  valid  and  should  be  given 
effect  according  to  testator's  intent,  such  pro- 
visions are  to  be  strictly  construed,  and  not 
extended  beyond  what  was  plainly  the  testator's 
intent 

8.  Wills  9=»665  —  Conbtbuctiqw— Pobpei- 

TUBB   FOB  CONTESnNO   WILL— OoOD    FAITH. 

A  clause  in  a  will  forfeiting  bequests  to 
beneficiaries  objecting  to  the  distribution  or 
attempting  to  defeat  its  provisions  dops  not  ex- 
tend to  an  attempt  made  in  good  faith  to  pro- 
bate a  later  purported  will,  spurious  in  fact 
bnt  believed  to  be  genuine. 

4.  Wills  €=»6a5  —  Constbdction  —  Fobfei- 

TUBK .   BT     ATTEUPT     TO     PBOBATE.    FOBQED 

Will— Evidence  of  Foboebt. 
That  a  petition  to  probate  a  later  purported 
will  was  dismissed  and  a  certain  person  convict- 
ed of  the  crime  of  forging  it  IS  not  competent 
evidence  to .  show  that  it  was  spurious,  as  a 
basis  for  proving  an  attempt  to  defeat  the  pro- 
visions of  an  earlier  will,  providing  for  forfei- 
ture of  bequests  to  beneficiaries  attempting  to 
defeat  Its' provisions. 

5.  Wills  «=>665  —  CoNSTBUcTioir  —  Fobfei- 
TUBE  Clauses  —  "Attempt  to  Defeat 
Will." 

Under  a  will  containing  a  provision  forfeit- 
ing the  interest  of  a  benefioiary  who  attempts 
to  defcajt  its  provisions,  a  proceeding  to  probate 
a  later  will  known  to  be  spurious  constitutes  an 
attempt  to  defeat  the  will,  notwithstanding  it 
is  not  carried  to  the  point  of  hearing  and  trial 
but  Is  withdrawn. 

6.  Wills  ^=3665  —  FosFErrnsE  of  Contebt- 

INO    WUJ/— BUBDEN    OF    PBOOF. 

Where  a  forfeiture  is  claimed  under  a  danse 
in  a  will  forfeiting  bequests  to  beneficiaries  at- 
tempting to  defeat  its  provisions,  the  burden  is 
on  the  party  claiming  forfeiture  to  show  bad 
faith  on  the  part  of  a  beneficiary  seeking  to 
probate  a  later  purported  will  which  is  spuri- 
ous. 

7.  Wills  9=»66!^Fobfeitubk  fob  Cortxetf— 
Pkbsumption  of  Bad  Faith. 

Where  it  was  claimed  that  a  beneficiary  in 
a  will  bad  forfeited  her  share  by  attempting 
to  probate  a  later  spurious  will,  no  presump- 
tion of  bad  faith  arosei  from  the  withdrawal  of 
her  petition  for  probate. 

Department  1. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloane,  Judge. 

Proceedings  to  probate  the  wiU  of  Andrew 
Bergland,  deceased.  On  appeal  from  an  or- 
der of  distribution.   Affinned. 

See,  also,  177  Cal.  227,  170  Pac.  400. 

John  H.  Bowlby,  of  San  Dlego^  for  appel- 
lant 
Luce  &  Luce,  of  San  Diego,  for  respondent 
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OTyKET,  J.  This  Is  an  appeal  from  an  or- 
der  distributing  to  one  Kate  J.  Misner  a  por- 
Hon  of  a  legacy  left  her  by  tbe  decedent  The 
Role  question  is  as  to  whether  she  had  for- 
feited the  legacy  nnder  a  provision  of  the  de- 
cedent's will  reading  as  follows: 

"Fourthly,  it  is  my  positive  instruction  thaC 
eboiild  any  one  or  more  of  the  benefidariea 
named  in  this  will  object  to  tbe  distribution  as 
made,  or  attempt  to  defeat  tbe  provisions  of  this 
will  that  said  person  or  persons  siiall  receive 
the  sum  of  five  dollars  ($5.00)  each  and  no 
more.  And  any  and  all  other  provisions  made 
herein  for  such  objector  other  than  the  sum 
of  five  dollars  ($5.00)  as  stated,  shall  be  an- 
nulled and  revelled  and  such  person  or  persons 
shall  take  notbiug  from  my  estate  other  than 
the  sum  of  five  dollars  ($5.00)." 

There  is  no  dispute  as  to  the  facts,  which 
are: 

The  decedent,  Andrew  Bergland,  died 
March  3, 1016,  leaving  as  his  heirs  two  sons, 
Charles  and  Louis,  and  a  daughter,  the  last 
the  legatee  mentioned  whose  legacy  Is  in 
question.  Immediately  upon  his  death  a  for- 
mal instrument,  attested  by  two  witnesses, 
very  evidently  drawn  by  a  lawyer,  and  mak- 
ing a  complete  disposldon  of  the  decedent's 
estate,  was  offered  for  probate  as  his  will  by 
the  parties  named  as  executors  therein.  Un- 
der it  tbe  sons  and  the  daughter  are  all  sub- 
stantial benenciarles.  It  likewise  contains 
the  forfeiture  provisions  quoted,  but  it  does 
not  provide  for  tbe  legacy  in  question  here. 
It  is  dated  June  7,  1010,  and  was  reaffirmed 
by  formal  codicils — otherwise  immaterial 
here — on  March  10,  1014,  and  December  26. 
1014. 

Two  days  after  the  offer  of  this  formal 
will  for  probate,  the  daughter  offered,  as  be- 
ing an  olographic  will  of  the  decedent,  a 
writing  reading  as  follows: 

"August  20.  1015. 
"i  give  al  Money  in  Banks  to  my  Datcr  Kate 
Misner  when  i  Die.  A.  Bergland." 

Tbe  gift  mode  by  this  instrument  is  the 
legacy  involved  her^.  It  is  to  be  noted  that 
tbe  date  of  this  writing  is  subsequent  to  the 
dates  of  the  formal  will  and  its  codicils,  and 
al.so  that  It  makes  no  reference  whatever  to 
them. 

Eight  days  after  the  olographic  writing 
was  presented  for  probate  the  daughter  offer- 
ed for  prol>atc  still  another  Instrument,  dat- 
ed this  time  December  25,  1915,  which  pur- 
Itorted  to  dispose  of  practically  all  the  de- 
cedent's property  in  a  manner  substantially 
different  from  that  of  the  will  of  1010  and 
moi-e  advantageous  to  the  daughter  and  to 
appoint  the  daughter  executrix. 

No  objection  was  made  by  any  one,  so  far 
as  the  record  discloses,  to  the  probate  of  tbe 
will  of  lOlO  with  its  codicils,  but  the  two 
sons  hied  formal  objections  to  the  probating 
of  the  two  Instruments  offered  by  the  daugh- 
ter, alleging  that  both  were  forgeries,  and 


rthat  the  Instmraent  of  December  25,  1915. 
was  the  result  of  a  conspiracy  to  which  the 
daughter  was  a  party.  The  daughter  pressed 
her  petition  for  the  probate  of  the  instru- 
ment of  December  25,  1015,  until  it  came  on 
for  trial,  when  she  dismissed  it.  Later,  after 
hearing,  the  will  of  1010  with  its  codicils  and 
the  olographic  writing  of  August  20,  1015, 
were  both  admitted  to  probate  as  constitut- 
ing together  the  last  will  of  the  decedent 

Subsequently,  the  daughter  petitioned  for 
the  distribution  to  her  of  tbe  money  of  her 
father  In  bank  at  the  time  of  his  death,  pur- 
suant to  the  provisions  of  the  olographic  will 
of  1015,  and  this  petition  was  opposed  by  the 
sons  on  the  ground  that  imder  the  forfeiture 
clause  of  the  will  of  1010  she  had  lost  all 
right  to  this  legacy  by  her  action  in  seeking 
tbe  probate  of  the  spurious  will  of  December 
25,  1015.  The  lower  court  granted  tbe  peti- 
tion of  the  daughter,  and  from  its  order  this 
appeal  Is  taken  by  one  of  the  sons. 

The  contention  of  the  appellant  must  be 
overruled  for  two  reasons: 

[11  First  the  forfeiture  danse  contained 
in  the  will  of  1010  has  no  application  to 
the  will  of  1015  or  to  the  legacy  given  bj 
it  The  will  of  1015  contains  no  reference  to 
that  of  1910,  is  not  a  codidl  to  it  and  so  far 
as  anytliing  appears  is  wholly  independent 
of  it,  its  provisions  prevailing  over  any  in- 
consistent provisions  of  the  earlier  will  mere- 
ly because.  In  the  particular  covered  by  It  it 
is  a  later  expression  of  tbe  decedent's  testa- 
mentary wishes.  It  is  true  there  is  a  gen- 
eral rule  of  testamentary  construction  for- 
mulated by  our  Civil  Code  (section  1320)  as 
follows: 

"Several  testamentary  instruments,  executed 
by  the  same  testator,  are  to  be  taken  and  con- 
strued together  as  one  instrument" 

But  this,  like  any  other  rule  of  constmc- 
tlon.  Is  but  a  guide  for  tbe  purpose  of  ascer- 
taining the  Intention  of  the  testator.  It  can- 
not be  used  to  inject  into  the  later  Instru- 
ment terms  and  provisions  not  found  in  it 
unless  by  express  reference  in  the  later  in- 
strument or  by  necessary  Implication  It  ap- 
pear that  such  was  the  testator's  intention. 
It  is  always  his  intention  as  fairly  ascer- 
tained and  expressed  that  must  govern,  and 
the  Code  makes  the  rule  quoted,  together 
with  other  rules  of  construction,  subordinate 
to  this.  Section  1310,  Civ.  Code.  In  the  case 
of  a  codicil  which  by  its  terms  picks  up  tbe 
will  previously  executed,  and.  in  effect,  re- 
nttlrms  it,  it  Is  apparent  that  the  decedent's 
testamentary  intent  at  the  time  of  the  exe- 
cution of  the  codicil  includes  as  one  both 
tbe  codicil  and  tbe  will,  with  the  result  that 
unless  there  is  something  to  indicate  a  con- 
trary intention,  any  gift  made  by  the  codicil 
is  subject  to  conditions  Imposed  by  the  will 
on  the  testator's  gifts  generally.  Of  this 
character  was  the  codicil  In  the  Estate  of 
Hlte,  155  Cal.  436,  101  Pac  443,  21  U  lU  A. 
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(K.  S.)  953,  17  Ann.  Cas.  993,  wherein  a  for- 
feiture clause  contained  in  a  tvIU  was  beld 
to  operate  because  of  a  contest  made  to  a 
codicil.  But  here  we  do  not  have  a  single 
testamentary  act  covering  both  will  and  cod- 
icil, but  two  distinct  testamentary  acts  oc- 
curring at  difTerent  times,  the  later  making 
no  reference  to  the  earlier,  and  consisting  in 
terms  of  an  unqualified  and  unconditional 
bequest.  There  is  no  language,  no  expres- 
sion of  any  nature,  that  would  indicate  that 
the  testator  Intended  that  the  terms  of  this 
bequest  should  be  modified  and  the  gift  be 
subject  to  conditions  elsewhere  prescribed. 
The  two  wills  should  be  read  together  in  the 
sense  that  each  should  be  read  in  the  light  of 
the  other,  and  their  terms  harmonized  so  far 
aa  possible,  but  this  Is  a  very  dlfCereut  thing 
from  changing  the  express  terms  of  the  later 
will  by  Importing  conditions  into  it  without 
express  warrant  contained  in  it  itself.  We 
do  not  mean  to  say  that  a  case  is  not  pos- 
sible where  this  may  be  properly  done  by  im- 
plication only.  But  to  justify  this  the  cir- 
cumstances must  be  such  as  fairly  to  show 
afflrmatively  that  the  testamentary  intent  of 
th«  decedent  at  the  time  at  his  last  expres- 
sion included  not  merely  the  matters  which 
he  then  set  down,  but  also  those  which  he 
bad  set  down  on  a  prerlous  occasion.  Dep- 
pen's  Trustee  v'.  Deppen,  132  Ky.  756,  117  S. 
W.  352. 

[2]  In  the  present  case  there  is  nothing  to 
give  rise  to  any  implication  that  the  testator 
when  he  wrote  and  signed  the  olographic 
will  of  1915  intended  to  do  anything  differ- 
eat  from  whatl  liis  language  literally  ex- 
pressea,  namely,  to  make  an  unqualified  and 
nnconditioBal  gift  to  his  daughter.  This  be- 
comes doubly  clear  when  we  consider  the 
dkaracter  of  the  condition  which  it  is  sought 
to  import  and  the  effect  such  importation 
would  have.  While  it  is  the  rule  in  this 
state  that  forfeiture  clauses  of  the  nature  of 
that  involved  here  are  valid  and  are  to  be 
given  effect  according  to  the  intent  of  the 
testator,  yet  it  is  also  the  rule,  and  a  salu- 
tary one,  that  such  a  provision — being  by 
way  of  forfeiture  and  condition  subsequent— 
is  to  be  strictly  construed  and  not  extended 
beyond  what  was  plainly  the  testator's  in- 
tent. In  the  present  case  the  importation  of 
the  wiU  of  1910  with  Its  forfeiture  clause  in- 
to the  will  of  1915  would  mean  that  the  tes- 
tator intended,  not  only  that  his  daughter 
should  forfeit  the  legacy  there  given  if  she 
contested  the  disposition  made  by  the  will 
of  1910,  but  also  that  If  any  beneficiary  un- 
der the  will  of  1910  contested  the  will  of 
1915,  he  or  she  should  forfeit  the  testator's 
bonnty.  It  is  hardly  conceivable  that  the 
testator,  when  he  executed  the  Informal  and 
unwitnessed  olographic  writing  of  1916,  in- 
tended that  if  its  authenticity  should  be 
questioned  by  his  sons,  for  instance,  they 
should   be  cat  off  from  their   inheritance. 


The  informal  and  unattested  nature  of  ths 
instrument  is  such  as  to  make  such  Intent 
wholly  unreasonable.  Tet  this  result  would 
necessarily  ensue,  if  the  appellant's  conten- 
tion is  to  be  sustained.  In  this  respect  the 
position  of  the  appellant  and  bis  brother  Is 
no  better  than  that  of  the  respondent.  They 
have  endeavored  to  contest  the  later  will, 
and  if  the  earlier  will  is  to  be  read  into  it 
and  made  a  part  of  it,  the  later  will  is  pro- 
tected by  the  forfeiture  clause  of  the  ear- 
lier, and  the  case  of  the  sons  comes  directly 
within  Estate  of  Hlte,  supra.  The  answer, 
both  as  to  the  daughter  and  as  to  the  sons, 
Is  that  such  construction  is  not  Justified  ei- 
ther by  implication  or  by  express  language, 
and  that  the  later  will  is  Just  what  it  pur- 
ports to  be,  an  absolute  gift  to  the  daughter, 
imconditioned  on  the  one  hand  by  the  for- 
feiture clause  and  unprotected  on  the  other 
by  it. 

[3]  Second.  The  forfeiture  provision  has 
no  application  to  an  attempt  made  In  good 
faith  to  probate  what  purports  to  be  a  later 
will.  The  language  of  the  clause  is  that  If 
any  beneficiary  "object  to  the  distribution 
(of  the  estate)  as  made  (by  the  will),  or  at- 
tempt to  defeat  the  provisions  of  this  will." 
any  gift  to  such  beneficiary  other  than  $5 
shall  be  annulled  and  revoked.  If  an  at- 
tempt were  made  knowingly  to  probate  a 
spurious  will  of  a  later  date  which  purport- 
ed to  distribute  the  testator's  estate  in  a 
manner  different  from  that  of  the  genuine 
will,  such  an  attempt  would  quite  certainly 
come  within  the  language  of  the  forfeiture 
clause  as  an  attempt  to  defeat  the  provisions 
of  the  will.  In  re  Kirkholder's  Estate,  171 
App.  Dlv.  153,  167  N.  T.  Supp.  37. 

Bat  it  is  not  alleged  in  the  present  case 
that  the  daughter  acted  in  bad  faith  in  pre- 
senting the  purported  will  of  December  25, 
1915,  and  seeking  its  probate,  and  no  evi- 
dence on  the  point  was  Introduced.  It  was 
alleged  in  the  objection  to  the  probate  of 
the  instrument  that  it  was  a  forgery,  made 
pursuant  to  a  conspiracy  to  which  the  daugh- 
ter was  a  party,  but  this  allegation  Is  not 
repeated  in  the  objections  to  her  petition  for 
distribution,  and  apparently  the  omission  is 
not  an  oversight  The  expressed  position  of 
appellant's  counsel  is  that  the  good  faith  of 
the  daut^iter  Is  Immaterial,  that  the  mere 
fitct  that  she  unsuccessfully  endeavored  to 
probate  an  instrument  making  a  different 
disposition  of  the  estate  from  that  directed 
by  the  will  of  1910  is  suiflcient  to  work  a 
forfeiture. 

[4J  It  Is  to  be  noted  that  there  is  no  proof 
In  this  proceeding  that  the  instrument  of 
December  25,  1915,  was.  In  fact,  spurious. 
All  that  appears  is  that  the  petition  for  its 
probate  was  withdrawn,  and  also  the  fact 
that  a  certain  person  was  convicted  of  the 
crime  of  forging  it  But  neither  the  dis- 
missal nor  the  criminal  conviction  is  compe- 
tent evidence  in  the  present  proceeding  that 
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Ijt  was  not  genuine.  We,  however,  do  not 
desire  to  rest  our  conclusion  upon  this 
ground,  and  will  assume  that  It  was  spurious. 

[5]  Respondent  contends  that  proceeding^ 
taken  by  the  daughter  to  probate  the  spuri- 
ous will  do  not  amount  to  a  contest  or  to  ah 
attempt  to  defeat  the  testator's  real  will, 
that  In  order  to  amount  to  this  the  proceed- 
ings'must  have  been  carried  to  the  point  of 
a  bearing  and  trial,  which  was  not  done. 
With  this  we  do  not  agree.  The  attempt  was 
there,  manifested  by  overt  acts  designed  and 
taken  for  the  purpose  of  bringing  about  a 
different  disposition  of  the  estate,  assuming 
that  the  instrument  was  known  to  the 
daughter  not  to  be  genuine,  ^e  fact  that 
she  desisted  from  her  attempt  before  actually 
going  to  trial  Is  immaterial.  The  attempt 
was  made,  and  that  is  enough.  Estate  of 
Hlte,  supra.  The  question,  therefore,-  re- 
duces itself  to  this.  Is  an  attempt  made  In 
good  fttlth  to  probate  a  spurious  instrument 
— whether  such  attempt  is  carried  through 
to  a  final  adjudication  of  the  spurious  char- 
acter of  the  instrument  or  not — such  an  at- 
tempt to  defeat  the  testator's  wishes  as  Is 
meant  by  the  language  of  the  will? 

As  we  have  already  said,  the  forfeiture 
clause  is  to  be  strictly  construed,  that  is, 
while  it  is  valid  and  is  to  be  enforced  ac- 
cording to  the  ascertained  intent  of  the  tes- 
tator, yet  in  ascertaining  his  intent  no  wider 
scope  is  to  be  given  to  his  language  than  is 
plainly  required.  The  conditions  upon  which 
the  forfeiture  is  to  work  under  the  will  are 
two:  First,  In  case  any  beneficiary  "object 
to  the  distribution  (of  the  estate)  as  made 
(by  the  will)";  or,  second,  "attempt  to  defeat 
the  provisions  of  this  will."  The  attempt  to 
probate  a  later  will  cannot  be  said  to  be  an 
objection  to  the  distribution  made  by  the 
first  wilL  Is  it  within  the  second  condition, 
"an  attempt  to  defeat  the  provisions  of  this 
will"?  It  would  certainly  have  the  effect,  if 
successful,  of  defeating  those  provisions. 
This,  however,  is  not  a  complete  answer. 
While  the  -  effect  would  be  to  nullify,  and 
thereby  In  one  sense  defeat,  the  provisions  of 
the  first  will,  that  result  is  but  incidental, 
and  is  not  the  primary  object  of  the  attempt 
to  probate  the  purported  later  will,  provided 
such  attempt  be  made  in  good  faith.  The 
primary  object  of  such  attempt  is  to  establish 
what  is  believed  to  be  the  final  expression  of 
the  decedent's  testamentary  wishes.  In  the 
words  "attempt  to  defeat"  lies  the  idea  of 
action  taken  for  the  purpose  of  defeating  the 
provisions  of  the  wiU.  A  direct  contest  of 
the  validity  of  the  will  would,  of  course,  be 
•such  action  regardless  of  the  good  or  bad 
faith  of  the  beneficiary,  and  such  was  the 
ruling  in  Estate  of  MUler,  166  Cal.  119,  103 
Pac.  842,  23  L.  R.  ii.  (N.  S.)  86&  So,  also, 
would  be  an  attempt  to  accomplish  the  same 
result  indirectly,  as  by  seeking  to  probate  a 
later  instrument,  known  to  be  fAlse.    In  such 


a  case  the  primary  purpose  Is  to  defeat  the 
provisions  of  the  real  will.  But  it  is  easy  t» 
conceive  of  a  beneficiary  offering  for  probate- 
purely  through  a  sense  of  duty  to  the  dece- 
dent what  he  believes  to  be  the  genuine  ex- 
pression of  the  testator's  last  desire^  without 
any  purpose  whatever  of  defeating  a  prior 
will  and  without  any  interest  in  defeating  it. 
Many  a  child  has  still  such  regard  for  hi» 
parent  that  he  or  she  would  endeavor  to  es- 
tablish and  carry  out  what  was  believed  to> 
be  the  father's  will,  although  so  doing  is  di- 
rectly contrary  to  his  or  her  own  material 
Interest.  In  such  a  case  there  is  no  element 
of  an  "attempt  to  defeat"  a  prior  will. 

It  follows  that  an  attempt  in  good  faith  to 
probate  a  later  purported  will,  spurious  in 
fact,  but  believed  to  be  genuine  by  the  party 
seeking  Its  probate,  does  not  fall  within  the 
forfeiture  clause  under  consideration  here. 

As  8tre.ngthening  this  conclusion,  it  may 
be  worthy  of  note  that  to  hold  that  the  tes- 
tator Intended  to  forbid  under  penalty  any 
attempt  to  probate  what  was  genuinely  be- 
lieved to  be  a  later  will  would  mean  that  he 
Intended  decidedly  to  limit  his  own  freedom 
of  subsequent  testamentary  action.  Sndi 
penalty  would  seriously  discourage  any  at- 
tempt to  probate  even  a  genuine  later  will, 
and  would  distinctly  lessen  the  chance  of 
any  later  testamentary  eziwesslon  by  the 
testator  being  made  effective.  It  la  not  to 
be  presumed  that  he  contemplated  or  Intend- 
ed auy  such  consequence. 

(t,  7]  Appellant  contends  that  the  burden 
rested  on  the  respondent  to  show  Qiat  she 
acted  in  good  faitli.  This  is  not  true.  The 
fact  of  bad  faith  was  an  essential  element 
of  the  appellant's  case.  The  burden  rest- 
ed on  him  to  show  that  <  the  respondent 
had  brought  herself  -within  the  forfeiture- 
clause,  and  this  could  not  be  shown  without 
it  appearing  that  her  attempt  to  probate  the 
spurious  will  of  December  25,  1915,  was  ia 
Imd  faith  and  for  an  ulterior  object  Ai^l- 
lant  argues  that  bad  faith  must  be  presumed 
from  the  fact  that  the  respondent's  petitl<» 
for  probate  was  withdrawn,  and  dtes  In.  re 
Kirkholder's  Estate,  171  App.  Dlv.  163,  15T 
N.  Y.  Supp.  87.  It  is  <aear,  however,  that 
no  presumption  of  bad  faith  arises  from  the 
withdrawal  of  the  petition.  It  would  not 
have  arisen  even  if  the  matter  liad  been 
carried  to  a  hearing  and  final  adjudication 
tliat  the  will  was  not  genuine,  unless  pos- 
sibly as  a  part  of  such  adjudication  facts 
were  found  that  proved  the  respondent's  bad. 
faith.  If  such  facts  were  found  as  a  part  of 
such  adjudication,  it  may  be  that  such  find- 
ing would  be  res  Judicata  as  between  the 
parties.  This  was  the  situation  in  In  re 
Kirkholder's  Estate,  supra,  and  therein  lies 
the  difference  between  it  and  the  case  at  bar. 

Finally,  we  would  say  that  there  are  grave 
reasons  of  public  policy  why  a  provision  for 
forfeiture  In  case  of  an  unsuccessful  but 
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bona  fide  attempt  t»  probate  a  purported  la- 
ter will  should  not  be  enforced.  It  Is  tbe 
IKdtcy  of  the  law  to  encourage  the  presenta- 
tion for  probate  of  wills  of  decedents  in  or- 
der to  make  the  more  certain  that  those  real- 
ly entitled  to  their  bounty  shall  enjoy  It  To 
place  upon  one  under  the  moral,  If  not  the 
legal,  obligation  of  probating  the  decedent's 
will  the  burden  of  gambling  on  his  ability  to 
do  BO  successfully,  no  matter  how  sincere  he 
may  be,  would  be  directly  opposed  to  such 
policy.  These  reasons  are  very  different 
from  those  applicable  to  direct  attacks  upon 
a  wlU.  and  the  question  is  not  precluded  by 
Estate  of  Hlte,  supra.  It  Is  unnecessary  to 
put  this  decision  upon  that  ground,  and  we 
do  not  do  80.  We  mention  the  point,  how- 
ever, to  avoid  any  inference  that  our  dls- 
cnssion  of  the  case  solely  as  one  of  the  con- 
struction of  the  will  means  that  this  ques- 
tion of  public  policy  Is  not  present  in  It  It 
is  present  but  it  1b  not  necessary  to  de- 
ddelt 
Order  affirmed 

We  concur :    SHAW,  J. ;  LAWIX)R,  J. 
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MANN  V.  SCOTT  et  al.    (I*  A.  4698.) 

{Bapreme  Court  of  California.    June  13,  1919.) 

i,  MumciFiO.  Corporations  ®=»700(7)— Atj- 
TOMOBiLB  Accidents— CoNTRiBUTOBT  Neo- 

UOKNCE — JUBY     Ql'ESTION. 

Where  a  pedestrian  was  strock  by  defend- 
ant's antomobile  while  attempting  to  board  a 
ttreet  car,  evidence  held  not  to  show,  as  a  mat- 
ter of  law,  that  plaintiff  was  negligent    - 

2.  MuNtciPAi,     Corporations     «=>TO5(10)— 
Cbobsino   Streets— Dtjtt  to  Stop,   IjOOK 
AND  Listen. 
A  pedestrian  about  to  cross  a  city  street  la 

under  no  positive  duty  to  stop,  look  and  listen. 

8w  MuwiciPAL     Corporations     «=»70B(10)— 
Actokobilb  Accidents  —  Care  Required 
or  Pedestrians. 
Where  a  pedestrian  about  to  board  a  street 
car  is  struck  by  an  automobile,  the  question  of 
negligence,   under  the  usual  rule  of  ordinary 
care  devolving  upon   pedegtriana,  must  be  ex- 
amined in  the  light  of  all  the  attending  eircum- 
ttances,  including  the  knowledge  of  the  ezist- 
eoce  of  a  statute  or  an   ordinance  describing 
legolationa   for  the   observance   of   automobile 
drivers. 

4.  Hdmicipal  Corporations  «=»706(7)— Au- 
TOMOBiu    Accident  —  Boabdino    Street 
Cabs— Questions  or  Fact. 
Where  a  pedestrian  was  struck  by  defend- 
ant's automobile  while  about  to  board  a  street 
car,  whedier,  if  she  saw  the  automobile,  she 
woold  have  been  warranted  in  approaching  the 
street  car,  without  further  watching  the  auto- 
■oUle,  relying  upon  the  ordinance  requiring  au- 
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tomobiles  so  situated  to  stop,  held  a  quesdon 
for  the  Jury. 

6.  MUNIOIPAI.  OOBPORATIONB  4=»706(5)— AU- 

TouoBiLx   Accidents  —  Evidence  —  Sum- 

CIENCT. 

Where  a  pedestrian  while  attempting  to 
board  a  street  car,  was  struck  by  defendant's 
automobile  which  was  passing  in  violation  of 
a  city  ordinance,  evidence  held  sufficient  to  sup- 
port a  finding  that  defendant  was  negligent 

6.  Municipal  Corporations  $=3592(2) — Reg- 
ulation or  Automobiles— Statutory  En- 
actments —  Inconsistency  with  Ordi- 
nance. 

Motor  Vehicle  Act  of  1913,  requiring  auto- 
mobile drivers  when  passing  street  cars  in  a 
city  to  operate  the  automobile  with  due  euro 
and  caution  to  prevent  injury  to  those  boarding 
or  alighting  from  the  car,  and  a  city  ordinance 
requiring  an  automobile  driver  to  stop  10  feet 
behind  a  car  standing  still  to  allow  passengers 
to  board  or  alight,  are  not  inconsistent 

7.  Municipal  Cobpobationb  iS=a502(2)— Or- 
dinances —  Validity— Enactments— Con- 
flict WITH  State  Laws. 

Where  the  Legislature  has  assumed  to  reg- 
ulate a  given  course  of  conduct  by  prohibitory 
enactments,  a  municipality  with  subordinate 
power  to  act  In  the  matter  may  make  such 
new  and  additional  regulations  in  aid  and  fur- 
therance of  the  purpose  of  the  general  law  as 
may  seem  fit  and  appropriate  to  the  necessities 
of  the  particular.  locality,  and  which  are  not  in 
themselves  unreasonable. 

8.  Municipal  Oorpobationb  «=»70fi(8)  — 
Street  Oar  Accidents— Inbtbuctionb. 

In  an  action  for  personal  injury  sustained 
by  being  struck  by  an  automobile  while  at- 
tempting to  board  a  street  car,  it  was  not  er- 
ror to  instruct  the  jury  in  the  language  of  Mo- 
tor Vehicle  Act  1913,  -regulating  the  care  to 
be  observed  by  automobile  drivers  while  passing 
a  street  car,  and  also  in  the  language  of  a 
city  ordinance,  requiring  an  automobile  driver 
to  stop  10  feet  behind  the  car  discharging  or 
receiving  passengers;  such  enactments  not  be- 
ing in  conflict 

9.  Municipal  Corporations  «s>700(9— Au- 

TOMOBILB  ACCIDBNTB— iNSTBUCnONB. 
In  an  action  for  personal  injury  sustained 
by  being  struck  by  defendant's  automobile  while 
attempting  to  board  a  street  car,  it  was  not  er- 
ror to  instruct  that  if  defendant  violated  a 
city  ordinance,  and  "by  reason  thereof  plain- 
tiff sustained  injuries,  then  you  should  find 
for  plaintiff,  if  you  further  find"  that  plain- 
tiff was  in  the  exercise  of  reasonable  rare,  was 
not  erroneous  in  that  the  jury  should  have  been 
instructed  that  the  violation  'of  the  ordinance 
was  "negligence." 

In  Banlc 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Grant  Jackson,  Judge. 

Action  by  Merta  Mann  against  De  Witt 
Scott,  doing  business  under  the  flctlttoua 
name  and  style  of  Sootty'a  Personal  Auto 
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Service  and  another.  Judgment  tot  plain- 
tiff, and,  from  the  denial  of  a  new  trial,  de- 
fondants  appeal.    Affirmed. 

Unfus  V.  Bowden  and  Duke  Stone,  both 
of  Los  Angeles,  for  appellants. 

Shepnrd,  01m  &  Swenson,  of  Los  Angeles, 
for  respondent. 

LENNOX,  J.  The  facts  upon  which  this 
appeal  is  bnscd  are  stated  in  the  opinion  of 
Mr.  Justice  Finlayson,  presiding  in  the  Dis- 
trict Court  of  Appeal,  Second  Appellate  Dis- 
trict, Division  2.  We  adopt  that  opinion  in 
part  as  follows: 

"While  crossing  from  the  sidewalk  to  where 
was  standing  a  street  car  that  she  intended 
taking,  plaintiff  was  struck  by  an  automobile 
owned  by  defendant  Scott  and  driven  by  his 
chauffeur,  defendant  Layman.  She  brought  the 
action  to  recover  damages  for  the  personal  in- 
juries thus  occasioned.  Verdict  and  judgment 
were  for  plaintiff.  From  the  judgment  and  or- 
der denying  their  motion  for  a  new  trial  defend- 
ants appeal.  The  injury  occurred  shortly  after 
9  o  clock  in  the  evening,  in  the  city  of  Los 
Angeles,  on  Main  street,  which  runs  approx- 
imately north  and  south,  and  at  the  intersection 
of  that  thoroughfare  with  Republic  street.  Ap- 
pellants' main  contentions  are:  (1)  That  the 
court  erred  in  not  granting  their  motion  for  n 
nonsuit,  in  that,  so  it  is  claimed,  respondent's 
case  shows  contributory  negligence ;  (2)  that, 
fur  the  same  reason,  the  evidence  is  insufficient 
to  sustain  the  verdict;  and  (3)  that  the  court 
committed  prejudicial  error  in  giving  certain 
instructions  to  the  jury. 

[I]  "1.  We  cannot  say  that,  as  a  matter  of 
law,  respondent  was  guilty  of  contributory  neg- 
ligence— that  is,  that  'all  tiie  facts  plainly  and 
inevitably  point  to  such  negligence,  leaving  uo 
room  for  argument  or  doubt.'  Bailey  v.  Mar- 
ket Street  By.  Co.,  11©  Cal.  328,  42  Pac.  914. 
As  is  usual  in  such  cases,  there  is  a  sharp  con- 
flict between  the  several  witnesses.  There  was 
evidence,  however,  to  support  the  following 
(acts:  immediately  prior  to  tho  ncrideot  re- 
spondent Iind  stopped  to  mail  a  letter  in  a  mail 
box  on  the  west  side  of  Main  street,  at  the 
nortliwest  comer  of  the  intersection  of  that 
tliuroughfare  with  Republic  street.  It  was  her 
purpose  to  board  a  south-bound  Main  street 
car,  which  she  saw  coming  toward  her  from 
the  north.  The  automobile  and  the  street  car 
were  both  traveling  on  Main  street  in  the  same 
direction.  As  respondent  stepped  up  to  the 
box  to  drop  her  letter  she  noticed  the  street 
car  stop.  It  bad  stopped  on  the  near  side  of 
the  crossing,  upon  a  signal  given  by  two  per- 
sons who  wished  to  board  the  car.  Just  before 
dropping  the  letter  respondent  glanced  up,  look- 
ed toward  the  north,  saw  the  street  car  coming, 
and  started  for  it.  She  testified  that,  as  she 
glanced  up  and  saw  the  car  approaching,  there 
was  nothing  else  in  sight;  that,  as  she  stepped 
from  the  sidewalk,  there  was  no  automobile 
or  other  vehicle  in  sight;  that  as  she  stepped 
off  the  sidewalk  she  looked  to  see  if  the  street 
was  deor— to  see  if  anything  wos  coming— and 
then  started  for  the  street  car,  which,  in  the 
meantime,  bad  stopped  on  the  near  side  of  the 
crossing,  directly  opposite  the  spot  where  she 
stepped   from  the  sidewalk.     Asked  on   cross- 


examination  which  way  she  was  looking  as 
she  stepped  from  the  curb,  plaintiff  replied  that 
she  did  not  know,  but  that  she  supposed  she 
was  looking  directly  toward  the  street  car. 
which  had  stopped  just  as  she  mailed  the  letter. 
She  intended  Iwarding  the  car  at  its  front-end 
entrance.  When  she  left  the  sidewalk  she  did 
not  again  look  to  see  if  any  automobile  was  com- 
ing. After  taking  two  or  three  steps  from  the 
curb,  and  when  about  four  feet  from  the  side- 
walk, she  w.ns  struck  down  and  injured  by  ap- 
pellants' automobile,  which,  coming  toward  her 
from  the  north,  was  traveling  abreast  of  the 
street  car,  and  between  it  and  the  sidewalk. 
The  place  where  the  street  car  bad  stopped  waa 
the  usual  stopping  place.  As  the  motorman 
brought  his  car  to  a  stop  to  permit  the  passen- 
gers to  enter,  he  saw  the  headlight  of  appeilant'a 
automobile  dash  upon  respondent.  This  caused 
him  to  look  back.  As  he  did  so  he  saw  appel- 
lants' automobile  to  his  right,  opposite  about  the 
middle  of  his  car,  still  traveling,  and  going  at  a 
speed  of  between  8  and  12  miles  an  hour.  When 
the  automobile  came  to  a  stop  its  rear  wheel 
was  about  directiy  opposite  the  front  entrance 
of  the  street  car.  The  street  car  had  come  to 
a  stop  just  as  the  automobile  reached  the  rear 
end  of  the  car.  For  a  short  distance  north  of 
the  intersection  of  Main  and  Republic  streets, 
the  street  car  was  traveling  ahead  of  appellants' 
automobile.  Defendant  Layman,  who  was  driv- 
ing the  automobile,  testifies  that,  before  reach- 
ing the  intersection,  the  street  car  waa  ahead 
of  him ;  that  there  was  a  machine  or  two  park- 
ed along  the  sidewalk  on  Main  street ;  that 
there  was  no  room  to  pass  between  the  ma- 
chines and  the  car ;  that  he  wanted  the  street 
car,  which  was  traveling  very  slowly,  to  run  on ; 
and  that  be  ran  on  slowly  behind  the  car  until 
be  hnd  passed  the  machines  parked  along  the 
sidewalk,  when  he  swung  his  automobile  l>cside 
the  street  car  and  ran  along  beside  it  at  about 
12  miles  an  hour.  It  will  thus  be  seen  that 
the  jury  may  welt  have  been  justified  in  findinf 
that  the  driver  of  the  automobile,  while  travel- 
ing in  the  same  direction  as  the  street  car,  aaw 
the  car  slow  down  to  permit  tlie  entrance  of 
passengers,  and,  instead  of  bringing  bis  automo- 
bile to  a  stop  behind  the  car  when  it  stopped, 
continued  on  his  course,  intending  to  pass  the 
car  as  it  stood  waiting  for  passengers,  aa  he 
doubUcss  would  have  done  had  be  not  collided 
with  the  respondent. 

[2-4]  "Appellants  contend  that,  before  leaT* 
Ing  the  sidewalk  to  board  the  street  car  aa  it 
stood  in  Main  street  opposite  her,  respondent, 
as  a  matter  of  law,  was  in  duty  bound  to  look 
toward  the  north  to  see  if  any  automobile  waa 
approaching,  and,  further,  that,  had  she  so  look- 
ed, she  necessarily  must  have  seen  appellanta' 
on-coming  automobile,  and  that,  therefore,  her 
testimony  that  she  did  look  and  saw  no  au- 
tomobile is  not  enough  to  support  a  verdict 
in  her  favor— citing  in  support  of  this  contention 
Chrissinger  v.  Southern  Pacific  Railway  0>., 
169  Cal.  619,  149  Pac.  175,  an  action  againat 
a  steam  railway  company.  •  •  •  There  ia 
no  positive  duty  to  stop,  look,  and  listen  when 
a  pedestrian  is  about  to  cross  a  city  atreet. 
•  •  •  Blackwell  v.  Renwick.  21  Cal.  App. 
131,  131  Pac.  94;  •  •  •  CUrk  v.  Bennett, 
123  Cal.  275.  65  Pac.  908.  Compare  also  Scott 
v.  Traction  Co.,  152  Cal.  604,  010,  83  Pac  677. 
The  qnestion   of  ttegiigeace  under  the   usual 
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rnlp  of  ordinarr  care  that  derolrea  upon  foot 
trarelers,  must  be  examined  in  the  light  of  nil 
the  Bttendnnt  circumstances,  one  of  which  may 
be  knovrlrdge  of  tlie  existence  of  a  statute  or 
an  ortUuance  prescribing  certain  fixed  regula- 
tions for  ohscrvanoe  by  automobile  drivers.  And 
it  may  be  that  if  the  jurors  in  this  case  rejected, 
as  improbable,  respondent's  testimony  that  she 
looked  and  saw  no  approaching  automobile, 
tbey,  neverthelesa,  concluded — as  well  they 
might — that  if  she  did  not  see  the  automobile 
before  leaving  the  sidewalk,  she  reasoned  that 
its  driTer  would  comply  with  the  city  ordinance, 
referred  to  in  the  court's  instructions,  requir- 
ing an  automobile  traveling  behind  a  street  car 
to  stop  10  feet  in  the  rear  of  the  car  if  It  stops 
to  let  off  or  take  on  passengers,  until  the  pas- 
sengers bare  safely  alighted  from  or  boarded 
the  car.  Whether,  if  she  saw  the  automobile, 
respondent  would  have  been  warranted  in  going 
toward  the  street  car  without  further  watching 
the  automobile  approach,  relying  upon  a  com- 
pliance by  the  appellants  with  the  requirements 
of  the  ordinance,  was  a  question  upon  which 
men's  minds  might  well  differ,  and  hence  it 
was  properly  a  case  for  the  jury.    •    •    • 

[5]  "2.  Neither,  can  we  hold  that  there  was 
not  sufficient  evidence  to  justify  the  jury  in 
finding  that  appellants  were  guilty  of  negli- 
gence. The  evidence  was  such  that  this  ques- 
tion was  wholly  within  the  province  of  the 
jury.     [Scott  r.  Traction  Co.,  supra.] 

"3.  We  see  no  reason  for  reversing  the  judg- 
ment on  account  of  any  alleged  prejudicial  er- 
ror in  the  matter  of  instructions.  The  court 
rabstantially  in  the  language  of  the  Motor  Ve- 
hicle Act  [of  1913  (St.  1913,  p.  639)]  instruct- 
ed the  jury  to  the  effect  that  automobiles  ap- 
proaching an  intersecting  street  shall  be  un- 
der the  control  of  the  operator;  that  it  shall 
be  the  duty  of  the  operator,  when  overtaking 
another  vehicle,  to  sound  an  audible  and  suitable 
signal  before  passing;  and  that  the  driver  of 
an  automobile,  when  passing  street  cars  opet^ 
ated  in  the  city,  shall  operate  his  automobile 
'with  doe  care  and  caution,  so  that  the  safety 
of  passengers  alighting  from  or  boarding  such 
street  car  shall  be  protected,  and  for  that  pur- 
pose said  vehicle  shall  be  brought  to  a  full  stop, 
if  reasonably  necessary  to  obtain  his  object.* 
The  court,  substantially  in  the  language  of  th« 
ordinance  above  referred  to,  likewise  instructed 
the  jury  as  follows:  'If  you  believe  *  •  • 
that  the  defendant  Layman  was  in  the  employ 
of  the  defendant  Scott,  and  was  driving  his 
automobile  *  *  *  in  a  southerly  direction  on 
Main  street  at  or  near  the  intersection  of 
Bepublic  street  •  •  *  and  that  *  •  •  a 
street  car  was  proceeding  in  a  southerly  di- 
rection on  said  Main  street;  '  that  the  said 
street  car  bad  stopped  *  *  *  for  the 
purpose  of  permitting  passengers  to  alight 
therefrom,  or  to  board  the  same;  and  that  the 
defendant  Layman  violated  the  ordinance  of 
the  city  of  Los  Angeles  prescribing  and  directing 
that  the  driver  of  an  automobile  must  stop 
the  same  at  least  10  feet  in  the  rear  of  such 
street  car  •  •  •  until  such  passengers,'  or 
intended  passengers,  have  •  *  *  boarded 
said  street  car,  •  •  •  and  that  the  defend- 
ant Layman  fiailed  and  neglected  to  so  stop 
said  automobile,  *  *  *  but  proceeded  to  pass 
the  street  car  in  violation  of  said  ordinance,  and 
that  by  reason  thereof  plaintiff  sustained  in- 


juries, then  yon  should  find  for  plaintiff— if  you 
further  find  that  at  that  time  the  plaintiff  was 
in  the  exercise  of  reasonable  care  with  regard 
to  her  own  safety.'  It  is  not  disputed  that,  at 
the  time  of  the  accident,  there  was  an  ordi- 
nance of  the  city  of  Los  Angeles  prescribing 
regulations  substantially  as  set  forth  in  the  in-, 
struction  last  quoted.  It  is,  however,  contend- 
ed: (1)  That  the  State  Motor  Vehicle  Act  is 
the  controlling  law  upon  the  subject,  and  that 
it  was  error  to  give  an  instruction  embodying 
the  regulatory  provisions  of  the  city  ordinance; 

(2)  that  an  instruction  on  both  the  state  law  and 
city  ordinance,  where  they  are  distinct  and  in- 
dependent de<darations  of  law,  is  error;    and 

(3)  that,  instead  of  instructing  that  a  vioIatioQ 
of  the  ordinance,  when  the  proximate  cause  of 
the  injury,  is  negligence,  the  court  erroneously 
instructed  ,the  jury,  in  absolute  terms,  that,  if 
appellants  violated  the  ordinance  in  the  par- 
ticular designated;  and  if,  by  reason  thereof, 
plaintiff  sustained  injuries,  'then  you  should  find 
for  plaintiff.'" 

[(,  7]  npon  a  careful  reconsideration  of 
the  appellants'  contention  that  tlie  State 
Motor  Velilcle  Act  of  1913  is  the  control- 
ling law  upon  tlie  subject,  and  tliat  it  was 
error  to  give  an  instruction  embodying  the 
regulatory  provisions  of  the  city  ordinance, 
we  are  constrained  to  confirm  the  opinion 
of  the  District  Court  of  Appeal  that  tbe 
municipal  ordinance  in  the  respect  noted 
was  not  inconsistent  witli  tlie  state  law, 
but  was  valid  and  operative  in  the  city  of 
Los  Angeles  at  the  time  of  the  ptalntilT's 
injury.  And  this,  we  ttihik,  is  so  regardless 
of  the  question  of  whether  or  not  the  regu- 
lation of  the  traffic  upon  the  streets  of  a 
city  is  a  "municipal  affair."  Conceding  that 
if  there  were  in  fact  a  conflict  between  the 
ordinance  and  tbe  Motor  Vehicle  Act,  tbe 
state  law  would  prevail,  still  we  find  no  con- 
flict or  inconsistency  between  the  two  enact- 
ments. The  state  law  requires  that  a  mo- 
tor vehicle  be  operated  with  due  care  and 
caution  when  it  overtakes  a  street  car 
which  is  stopping  on  a  city  street  to  receive 
or  discharge  passengers,  and  further  pro- 
vides that  the  vehicle  shall  be  brought  to  a 
full  stop  if  reasonably  necessary  for  the 
safety  of  such  passengers.  The  municipal 
ordinance  requires  that  tbe  vehicle  shall  in 
all  cases  be  stopped  at  a  distance  of  10  feet 
in  the  rear  of  .the  stopping  street  car.  The 
ordinance  certainly  does  not  attempt  to 
make  lawful  the  performance  of  any  act 
forbidden  by  the  state  law.  It  follows  that 
a  conflict,  if  any,  can  exist  only  upon  the 
theory  that  the  ordinance  prohibits  that 
which  is  aflSrmatively  authorized  by  the 
Motor  Vehicle  Act.  In  short,  the  appellants 
are  placed  under  the  necessity  of  contend- 
ing that  that  act  afSrmatively  authorizes 
motor  vehicles  to  pass  a  stopping  street  car 
in  a  city  whenever  the  apparent  risk  involv- 
ed in  so  doing  would  not  deter  an  ordinari- 
ly prudent  and  careful  driver.  We  do  not 
80  construe  the  statute.    Where  the  Legls- 
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latnre  has  assumed  to  regulate  a  glren 
course  of  conduct  by  prohibitory  enactments, 
a  municipality  with  subordinate  ix>wer  to 
act  In  the  matter  may  make  such  new  and 
additional  regulations  In  aid  and  further- 
ance of  the  purpose  of  the  general  law  as 
may  seem  fit  and  appropriate  to  the  necessi- 
ties of  the  particular'  locality,  and  which 
are  not  in  themselTes  unreasonable.  Mr. 
Justice  Benshaw  stated  In  the  case  of  In  re 
Hoffman.  165  Cal.  114,  118,  99  Pic.  617.  619 
(132  Am.  St.  Rep.  75),  that  the  correctness 
of  this  principle  cannot  be  doubted.  He  con- 
tinues: 

"If  the  state  sbould  pass  a  law  declaring  It 
unlawful  to  erect  a  chimney  of  a  height  exceed- 
ing 150  feet,  would  any  one  seriously  contend 
that  a  city  of  the  state  within  the  earthqualce 
zone  might  not  by  ordinance,  in  the  dear  ex- 
erciae  of  police  power,  for  the  benefit  of  its 
dtizpns,  still  further  restrict  the  height  of  chim- 
neys? Such,  in  prindple,  is  the  present  case. 
The  Legislature  has  In  effect  declared  that  it 
shall  be  unlawful  to  sell  milk  containing  lesa 
than  11.5  per  centum  solids,  3  per  centum  of 
which  solids  shall  be  milk  fat.  An  ordinance 
of  a  municipality  requiring  of  the  milk  vended 
therein  a  larger  percentafre  of  s<^id8,  if  not 
in  its  exactions  unreasonable,  does  no  violence 
to  the  law  of  the  state.  The  state's  dedaration 
merely  is  that  milk  shall  not  be  sold  containing 
less  than  11.5  per  centum  of  solids,  3  per  centum 
of  which  shall  be  milk  fat.  If  the  dty  of 
Los  Angeles  bad  provided  that  milk  might  be 
vended  which  contained  less  per  centum  of 
milk  fats  than  that  exacted  by  the  state  law, 
there  would  be  presented  a  plain  case  of  con- 
flict. Tiie  municipality  would  be  endeavoring 
to  legalize  that  which  the  state  bad  declared  to 
be  unlawful.  But  what  the  dty  has  In  fact 
done  has  been  to  impose  not  fewer,  but  addi- 
tional, qualifications  upon  the  milk  which  may 
be  vended  to  its  consumers.  The  state  in  Its 
laws  deals  with  all  of  its  territory  and  all  of 
its  people.  The  exactions  which  it  prescribes 
operate  (except  in  municipal  afFairs),  upon 
the  people  of  the  state,  urban  and  rural,  but  it 
may  often,  and  does  often,  happen  that  the  re- 
quirements which  the  state  sees  fit  to  impose 
may  not  be  adequate  to  meet  the  demands  of 
densely  populated  munidpalitics ;  so  that  it 
becomes  proper  and  even  necessary  for  munici- 
palities to  add  to  state  regulations  provisions 
adapted  to  their  special  requirements.  Such 
is  the  nature  of  the  legislation  here  questioned." 

It  Is  true  that  In  the  case  of  In  re  Hoff- 
man, supra,  the  state  statute  therein  con- 
sidered was  general  In  Its  terms,  and  made 
no  distinction  between  regulations  applica- 
ble In  urban  and  those  applicable  In  rural 
communities,  whereas  the  Motor  Vehicle  Act 
makes  express  provision  that  certain  rules 
shall  apply  In  business  districts,  that  other 
rules  shall  apply  in  territory  which  Is  close- 
ly built  up,  and  that  still  different  rules 
shall  apply  In  country  districts.  But  It 
does  not  follow  that,  because  the  Legisla- 
ture has  seen  fit  to  distinguish  In  the  opera- 
tion of  the  act  between  urban  and  rural 
communities  and  to  make  certain  general 


rules  applicable  In  all  of  the  dtles  of  the 
state.  It  has  thereby  Impliedly  prohibited  the 
enactment  of  additional  local  regulations  by 
municipalities  In  Keeping  with  the  purpose 
of  the  general  law.  The  question  whether 
the  Legislature  has  undertaken  to  occupy 
exclusively  a  given  field  of  legislation  Is. 
we  think,  to  be  determined  in  every  case 
upon  an  analysis  of  the  statute  and  of  the 
facts  and  drcumstances  upon  which  it  was 
Intended  to  operate.  Such  was  the  analysis 
made  In  the  case  of  In  re  Hoffman,  supra. 
The  opinion  of  this  court  In  Ex  parte  Hong 
Shen,  98  Cal.  681,  6^  33  Pac.  799.  800,  was 
based  upon  the  same  process  of  reasoning. 
There  It  was  said: 

"Our  Constitution  provides  that  'any  county, 
dty,  town,  or  township,  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary, 
and  other  regulations  as  are  not  in  conflict 
with  general  laws.'  Artide  11,  |  11.  It  is 
claimed  by  the  petitioner  that.  Inasmuch  as 
the  Legislature  has  regulated  the  sale  of  cer- 
tain poisons,  Incljiding  opium,  by  the  acta  above 
referred  to,  it  is  not  within  the  power  of  the 
board  of  supervisors  of  the  dty  and  county 
of  San  Francisco  to  make  another  regulation 
or  to  prohibit  the  sale  of  opium ;  that  an  ordi- 
nance is  in  conflict  with  the  general  laws  when 
it  makes  another  and  different  regulation  for  the 
sale  of  an  artide  of  commerce  than  that  pro- 
vided by  a  statute  of  the  state. 

"The  soundness  of  this  contention  we  cannot 
admit.  They  may  be  different  regulations  with- 
out a  conflict.  •  •  •  So,  in  the  action  at 
bar,  the  Legislature  has  simply  prohibited  the 
sale  of  opium,  and  certain  other  poisons,  unless 
a  certain  record  is  kept.  It  has  not  directly 
authorized  the  sale  of  opium  without  the  pre- 
scription of  a  physidan;  it  has  not  legislated 
upon  that  subject  at  all,  except  in  providing 
that  where  a  physician's  prescription  is  pre- 
sented no  other  record  need  be  kept.  The  city 
has  gone  further  than  the  statute,  and  provid- 
ed that  no  opium  shall  be  sold  without  a  pre- 
scription. While  the  regulation  is  different  from 
that  of  the  state  there  is  no  conflict,  and  there- 
fore it  is  not  In  violation  of  the  provision  of 
the  Constitution  quoted  above." 

Upon  a  careful  analysis  of  the  Motor 
Vehicle  Act  of  1913  and  of  its  purpose  view- 
ed in  the  light  of  the  traffic  conditions  upon 
which  it  was  intended  to  operate,  we  are  of 
the  opinion  that  the  reasoning  of  the  court 
in  the  cose  last  quoted  is  decisive  of  the 
question  now  presented.  In  other  words, 
we  believe  that  by  extending  the  operation 
of  the  act  in  terms  to  the  trafllc  upon  city 
streets  the  Legislature  did  no  more  than  to 
prescribe  obviously  necessary  safeguards  for 
travel  upon  such  streets  viewed  as  part  of 
the  public  highways  of  the  state  in  whlcli 
all  of  the  people  of  the  state  are  essentially 
Interested,  and  that  it  did  not  thereby  in- 
tend to  prohibit  the  enactment  of  such  new 
and  additional  -police  regulations  in  fur- 
therance of  the  purpose  of  the  act  as  might 
appear  reasonable  and  proper  in  a  giT«!i 
locality.    It  is  true  that  the  Motor  VeUde 
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Act  of  lOlB  expressly  Hmttea  the  scope  of 
such  police  regulations.  Stats.  1915,  c.  188, 
i  22d.  It  may  perhaps  be  open  to  qnestlan 
whether  the  ordinance  here  In  controversy 
falls  within  the  prohibition  of  that  act,  but 
It  is  snfBcient  for  the  purpose  of  this  case 
to  say  that  the  Motor  Vehicle  Act  as  in 
force  at  the  time  of  the  plalntlfTs  tnjnry 
did  not  contain  a  clanse  prescribing  limita- 
tions opon  the  local  regulation  of  trafDc. 
UoreoTer.  the .  very  tact  that  sabdlvlslon 
"d"  was  added  to  section  22  of  the  Motor 
Vehicle  Act  in  1915  shows,  we  think,  that 
the  construction  which  we  have  placed  upon 
the  act  as  It  stood  at  the  time  of  the  plain- 
tiff's injury  accords  with  the  legislative  In- 
tent. 

The  remalnlitg  contentions  of  the  appel- 
lants are  fully  and  correctly  answered  In 
the  remaining  portion  of  the  opinion  of  Mr. 
Jastlce  Flnlayson,  which  we  adopt  as  fol- 
lows: 


[8]  *Vor  was  it  prejadldal  error  to  instruct 
Cm  Juty  in  the  language  of  both  the  state  law 
and  the  oniiiumce.  Upon  this  point  appellants 
dte  Sheppard  v.  Transit  Co.,  189  Mo.  362  [87 
8.  W.  1007],  where  the  court  enunciated  the 
well-recognized  doctrine  that  where  two  incon- 
■istent  instructioDs  are  given,  one  declaring  the 
law  correctly  and  the  other  erroneously,  the 
one  that  declares  the  law  correctly' does  not 
core  the  error  of  the  other.  But  here  there 
ia  DO  ineoDBistency  between  the  specific  require- 
ments of  the  ordinance  and  the  more  general 
requirement  of  the  atate  law  that  the  driver 
of  an  automobile  passing  a  street  car  'shall 
operate  the  vehicle  with  due  care  and  caution,' 
and  shall  bring  it  to  'a  full  stop  if  reasonably 
necessary'  to  the  safety  of  passengers  alighting 
from  or  boarding  such  street  car.  The  ordi- 
nance has  simply  declared  what,  under  certain 
drcnmstances,  shall  be  necessary  to  constitute 
'dne  care  and  caution'  for  the  safety  of  such 
passengers.  BVrthermore,  if  as  we  hold,  the 
ordinance  is  operative  •  •  •  appellants 
were  not  injured  merely  because,  in  another 
part  of  die  instructions,  the  court  gave  certain 
of  the  provisions  of  the  state  law  that  prescribe 
for  appellants  less  onerous  requirements. 

19]  "We  perceive  no  prejudicial  error  In  the 
instmction  to  the  effect  that,  if  the  jury  be- 
lieved appellants  violated  the  ordinance,  'and 
that,  by  reason  thereof,  plaintiff  sustained  in- 
juries, then  yon  should  find  for  the  plaintiff^ 
if  you  further  Qnd  that  at  that  time  the  plain- 
tiff waa  In  the  exercise  of  reasonable  care  with 
regard  to  her  own  safety,'  Assuming  that  il) 
would  have  been  more  consonant  with  time-hon- 
ored nssge  to  have  told  the  jury  that  a  violation 
of  the  ordinance  is  'negligence,'  for  which,  if 
audi  violation  was  the  proximate  cause  of  her 
injuries,  respondent  could  recover,  nevertheless, 
in  the  instruction  as  given  the  court  not  only 
told  the  jury  that  respondent  herself  must  be 
free  from  contributory  negligence,  but  that,  to 
entitle  her  to  a  verdict,  they  must  find,  not  only 
that  appellants  violated  the  ordinance,  but  thai! 
"bf  reason  thereof— that  is,  by  reason  of  their 
violation  of  the  ordinance — 'plaintiff  sustained 


rnijurtes.'  By  this  language  Hie  jurors  were 
told,  in  effect,  that  they  could  find  for  respond- 
ent. She  being  free  from  contributory  negligence, 
if  her  injuries  were  caused  by  appellants'  vio- 
lation of  the  ordinance.  It  was  not  necessary 
for  the  court  to  add  that  they  could  find  for 
respondent  if,  and  only  if,  appellants'  acts  were 
the  'proximate'  cause  of  her  injuries;  for,  in 
other  instructions  given  by  it,  the  court  fully 
Instructed  the  jury  that,  to  find  a  verdict  for 
plaintiff,  they  must  not  only  find  that  the  de- 
fendants were  negligent,  but  'also  thst  such 
negligence  was  the  proximate  cause  of  the  In- 
jury to  the  plaintiff,'  and  likewise  instructed 
the  jury  as  to  the  meaning  of  the  phrase  'prox- 
imate cause.'  The  instruction  complained  of, 
which  is  one  of  a  series,  cannot  fairly  be  torn 
from  its  context  for  criticism.  The  Instructions, 
as  a  whole,  show  that  the  jurors  were  fully  ad- 
vised as  to  the  necessity  for  finding  that  re- 
spondent's Injuries  resulted  from  appellants'' 
conduct  as  the  proximate  cause  thereof." 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:  ANOELLOTTI,  C.  J.;  SHAW, 
J.;  WILBUR,  J,;  OLNEI,  J.;  LAWU)tt, 
J.;  MELVIN,  J. 


aSO  Cal.  570) 
In  re  MOORE'S  ESTATE. 

MOORB  at  aL  V.  McKEVITT. 
(S.  r.  8854.) 

(Supreme  Court  of  California.    June  16,  1919. 
Rehearing  Denied  July  16,  1919.) 

1.  Wills  €=>200-"CoNTraT  of  Will"— Or- 
FEB  OF  Lateb  Will. 

Code  Civ.  Proc.  {{  1327,  1333,  as  to  con- 
clusiveness of  will  not  contested  within  a  year 
after  probate,  does  not  bar  the  offering,  more 
than  a  year  after  such  probate,  of  another  doc- 
ument as  a  aubsequent  and  genuine  last  will; 
audi  offer  not  being  a  contest  of  the  will  ad- 
mitted to  probate,  in  view  of  section  1290,  pro- 
viding that  a  will  may  be  offered  "at  any  time" 
after  testator's  death,  and  section  1423,  as  to 
procedure  when  a  Ister  will  is  offered. 

2.  WiTWESSES  ®=>258— Testiftiho  FBQit  Pa- 
FEBS  IR  Legal  Psoceedinos. 

In  view  of  Code  Civ.  Proc.  {  2047,  allowing 
testimony  from  a  writing,  sitfaougb  witness  re- 
tains no  recollection  of  facts,  on  the  issue  of 
testator's  mental  capacity,  it  waa  error  to  re- 
fuse to  allow  testator's  former  attorney,  testi- 
fying from  a  document  in  the  form  of  a  bill 
of.  exceptions,  prepared  by  such  attorney  while 
its  contents  were  fresh  in  his  memory,  using 
the  court  reporter's  notes  to  check  It,  which 
purported  to  contain  testator's  testimony  in 
an  action,  to  state  what  testator  testified  to 
while  on  the  witness  stand  in  such  action. 

8.  Witnesses   «=3258  —  Testiftino   fbom 

Wbitino— "Mat." 

Code  Civ.  Proc.  |  2047,  providing  that  a 

witness  "may"  testify  from  a  writing,  though  ha 

retain  no  recollection  of  the  particular  facts, 
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is  mondatoiT,  and  anowing  sach  testiUMiij  to 
not  diwretlonarr. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  May.] 

4.  Appeal  and  Erkob  €=>1066— Trial  ®=> 
252(22)— inbtbuction—suppkession  of  ev- 
IDENCE. 

An  instruction  with  respect  to  the  presump- 
tion of  law  that  evidaice  willfully  suppressed 
would  be  adverse  if  produced  was  error,  there 
being  no  evidence  of  suppression,  and  the  error 
held  prejudicial,  in  view  of  argument  of  conn- 
seL 

6.  Btidenck   «=>78— SUFPREssi6n    or   En- 

DBNCE. 

In  a  will  contest,  failure  to  call  as  witness- 
es those  named  as  legatees  to  not  necessarily 
suppression    of   evidence. 

Angellotti,  C.  J.,  and  Lawlor,  J.,  dissenting. 

In  Bank. 

Appeal  from  Superior  Court,  Santa  Cms 
County ;  Edgar  T.  Zook,  Judge. 

In  the  matter  of  the  estate  of  Thomas  W. 
Moore,  deceased.  A  purported  will  was  ad- 
mitted to  probate  in  1914,  and  Charles  Moore, 
William  A.  Moore,  and  Stella  Moore  Tolle 
were  appointed,  respectively,  administrators 
and  administratrix  of  the  estate.  In  1916, 
another  purported  will,  of  date  subsequent 
to  the  will  first  probated,  was  offered,  to 
which  the  above  parties  filed  written  oppo- 
sition. From  a  Judgment  against  the  valid- 
ity of  the  second  will,  Hugh  K.  McKevltt  ap- 
peals.   Reversed. 

Marcel  B.  Cerf,  C.  H.  Sooy,  and  A.  B.  Well- 
er,  all  of  San  Francisco,  and  Netberton, 
Johnston  &  Snyder,  of  Santa  Cruz,  for  ai>- 
pellant. 

Charles  M.  Cassin  and  James  L.  Atterldge, 
both  of  San  Jose,  J.  Early  Craig,  of  San 
Francisco,  and  John  H.  Leonard,  of  Santa 
Cruz,  for  respondents. 

MELVIN,  J.  This  appeal  Is  taken  from  a 
Judgment  pronounced  after  verdict  of  a  Jury 
declaring  that  Thomas  W.  Moore  was  not 
of  sound  and  disposing  mind  on  November 
21, 1908,  at  the  time  of  executing  a  purported 
wUl. 

Mr.  Moore  died  on  May  12,  1914.  A  par- 
ported  will,  dated  January  13,  1896,  was  ad- 
mitted to  probate  on  June  19,  1914.  In  ac- 
cordance with  the  terms  of  this  writing,  re- 
spondents Charles  Moore,  William  A.  Moore, 
and  Stella  Moore  Tolle,  nephews  and  niece 
of  the  deceased,  were  appointed,  respective- 
ly administrators  and  administratrix  of 
the  estate.  In  October,  1916,  a  purported 
will,  bearing  date  of  November  21,  1908,  was 
Offered  for  probate,  with  a  petition,  asking 
not  only  for  its  admission,  but  praying  that 
the  letters  previously  issued  be  revoked,  and 
that  those  persons  who  had  been  administer- 


ing the  estate  be  reqtilred  to  accoimt  to  an 
admintotrator  to  be  appointed  uadw  tlie  later 
will.  Respondents  filed  written  opposition 
to  the  later  will,  based  upon  the  alleged  nn- 
soundnees  of  the  testator's  mind  at  the  time 
of  the  execution  thereof.  They  were  success- 
ful In  their  contest. 

[t]  Respondents  deny  the  Jurisdiction  of 
the  superior  court  to  entertain  the  appellant's 
petition,  up<Hi  the  ground  that  under  sections 
1833  and  1327,  Code  of  Civil  Procedure,  no 
contest  of  a  will  may  be  effectually  main- 
tained. Section  1327  provides  that  the  pro- 
bate of  a  will  may  be  contested  within  one 
year  after  such  probate.  Section  1333 
makes  the  probate  conclusive  (exc^t  as  to 
those  under  certain  disabilities)  unless  there 
has  been  a  contest  filed  within  one  year.  If, 
as  respondents  contend,  the  offer  of  another 
document  as  a  genuine  last  will,  more  than  a 
year  following  the  probate  of  a  writing  hav- 
ing the  characteristics  of  a  testament,  is  a 
contest  of  the  probate,  these  sections  would 
seem  to  be  conclusive.  Respondents  dte  and 
quote  at  length  from  the  opinion  in  Dstate  of 
Adslt,  reported  in  Myrlck's  Probate  Deci- 
sions, at  page  266,  in  which  that  learned  Ju- 
rist adopted  the  view  expressed  by  Page,  in 
his  work  on  Wills  (section  322),  that  the 
profert  of  a  will  discovered  after  an  earlier 
will  has  been  admitted  to  probate  necessarily 
involves  a  contest  of  the  probated  will  and 
must  be  made  within  the  time  limited  for  con- 
test Respondents  also  cite  with  apparent 
confidence  the  Estate  of  Marx,  174  Cal.  762, 
767,  164  Pac.  640,  L.  K.  A.  1917P,  284.  In 
that  case  Mr.  Justice  Shaw,  who  prepared 
the  opinion,  was  discussing  the  effect  of  the 
subsequent  offer  of  an  earlier  will  after  one 
of  later  date,  not  disposing  of  the  entire  es- 
tate, bad  been  probated,  and  it  was  held 
that,  where  the  two  writings  could  be  so 
construed  together  as  to  constitute  the  last 
will  of  the  testator,  it  was  the  court's  duty 
to  give  them  such  effect.  In  the  course  of 
the  discussion  in  the  opinion  the  following 
language  was  used: 

"After  a  will  has  been  probated,  and  another 
paper  of  an  earlier  date  to  found,  wMch  con- 
stitutes a  part  of  the  last  will  of  the  decedent, 
together  with  that  already  probated,  it  to  not 
necessary  to  revoke  the  former  order  of  pro- 
bate. A  different  question  would  be  presented, 
if  the  earlier  will  had  been  the  one  first  discov- 
ered and  probated.  In  that  case,  the  later  will, 
if  admitted  to  probate,  would  partially  super- 
sede and  revoke  the  prior  will  if  inconsistent  in 
part  only,  or  wholly  revoke  it  if  entirely  in- 
consistent. Within  the  year  from  the  first 
probate,  the  later  will  could  be  offered  for  pro- 
bate iu  connection  with  a.  petition  to  revoke  the 
probate  of  the  earlier  one,  if  it  was  incon- 
sistent therewith,  on  the  ground  that  the  later 
will  substantially  affected  the  validity  of  die 
will  probated,  as  provided  in  subdivisiMi  4  of 
section  1312  of  the  Code  of  Civil  Procedure. 
Co<Je  Civ.  Proc.  §|  1327,  1328,  1329, 1330.    Aft- 


4s9For  otber  c«ms  m*  um«  toplo  uid  KBY-NUUBER  In  all  K«y-Number«d  DlgMts  and  Indsua 


Digitized  by 


Google 


CaL) 


IN  RE  MOOTtK'S  E8TATB 
(l«t  P.) 


287 


ir  that  p«riod  pcrbaps  tbe  probate  of  the  earlier 
will  woold  be  conclnsive  to  far  as  it  disposed 
of  the  estate.  Code  Civ.  Proc.  }  1333 ;  State 
T.  McGIynn,  20  CaL  283,  81  Am.  Dec.  118. 
The  present  petition  was  filed  within  the  year, 
tad  therefore  the  precise  question  last  meoition- 
ed  does  not  arise." 

Counsel  for  respondent  Insists  tbat  this  Is 
a  decision  upon  the  question  presented  In  the 
case  now  under  consideration.  We  do  not 
agree  with  this  contention.  Tbe  court  was 
not  there  seeldng  to  define  the  rights  of  one 
offering  a  snbseqnent  will  which  would  by 
its  terms  utterly  supersede  one  of  earlier  date 
inerionsly  probated.  Some  of  the  possible  ob- 
jectioas  to  such  an  offer  were  suggested  for 
tbe  purpose  of  Ulpstrattng  the  fact  that  the 
wills  of  Marx  and  the  order  and  date  of  their 
presentation  Involved  quite  a  different  prob- 
lem. 

Appellant's  contention  Is  that,  while  sec- 
tion 1333,  Code  of  Civil  Procedure,  relates  to 
tbe  conclusiveness  of  the  unopposed  probate 
of  a  will  against  a  contest,  the  offer  of  anoth- 
er will  is  not  a  contest  of  the  one  admitted 
to  probate.  This  posltI(m  is  wdl  taken. 
Tbere  can  be  no  qnestion  that  the  probate  of 
wills  Is  purely  a  creature  of  statute,  and 
that  we  must  look  to  the  statutes  pertaining 
to  estates  of  deceased  persons  rather  than  to 
those  of  general  application.  If  we  seek  to 
define  the  powers  and  limitations  of  the  pro- 
bate courts.  For  example,  this  court  has 
recently  held  that  the  general  statute  of  lim- 
itations does  not  apply  to  a  proceeding  to 
probate  a  wUl.  Estate  of  Hume,  176  Pac. 
681.  In  the  opinion  In  that  case  attention  Is 
called  to  the  fact  that  section  1299,  Code  of 
CiTil  Procedure^  contains  the  declaration  that 
any  person  interested  in  the  estate  "may,  at 
any  time  after  the  death  of  the  testator,  peti- 
tion the  court  having  Jurisdiction  to  have  the 
will  proved."  This  Implies  that  there  Is  no 
arbitrary  time  limit,  and  tbe  provisions  for 
contesting  the  validity  of  a  will  containing 
nothing  In  the  nature  of  a  statute  of  limita- 
tion, it  follows  that  no  such  grdnnd  may  be 
arged  on  douurrer  to  a  petition  for  probate 
of  a  wiU.  Sudi,  In  brief,  are  the  reasons  for 
the  decision  In  the  Hume  Case.  Upon  like 
reasoning,  it  may  be  said  that  presentation  of 
a  later  wIU  for  probate  Is  not  en.umera'ted  as 
one  of  tbe  grounds  of  contest  to  a  will  of 
earlier  date  previously  offered  and  that, 
therefore,  the  conclusiveness  of  probate  aris- 
ing by  reason  of  section  1333,  Code  of  Civil 
Procedure,  is  only  potent  against  a  contest  of 
tbe  ?vill  which  has  not  been  attacked  within 
the  statutory  period  therein  prescribed,  but 
not  against  the  offer  of  another  and  a  later 
will.  It  is  true  that  a  will  may  be  contested 
npoa  any  questions  "substantially  affecting 
the  validity  of  the  wUl"  (section  1312,  Code 
Civ.  Proc.),  and  respondents  assert  that  the 
productiim  of  a  testament  of  later  date  than 
the  one  previously  offered  for  probate,  rais- 


es Just  such  a  question.  There  might  he  some 
force  In  this  assertion,  were  it  not  for  the 
fact  that  the  I<eglslature  has  elsewhere  spe- 
cifically provided  for  .the  procedure  to  be  fol- 
lowed when  a  later  will  is  offered  for  probate 
In  place  of  one  already  proven  in  due  form. 
Section  1423  of  the  Code  of  Civil  Procedure, 
so  far  as  material  here.  Is  as  follows: 

"Upon  the  admission  to  probate  of  a  later  will 
than  tbe  one  before  admitted  to  probate,  tbe 
pre-existing  grant  of  letters  testamentary  or 
of  administration  must  be  revoked." 

It  will  be  apparent  from  an  examination 
of  the  statutes  and  authorities  relating  to 
the  results,  respectively,  of  a  successful  con- 
test and  the  admission  of  a  posterior  will  to 
probate,  tbat  the  latter  was  not  regarded 
by  the  Legislature  or  the  courts  as  equiva- 
lent to  the  former.  Upon  the  successful  rev- 
ocation of  a  will  the  powers  of  the  execu- 
tor cease  ipso  facto.  Section  1331,  Code 
Civ.  Proc;  Estate  of  Crozier.  65  Cal.  332,  4 
Pac.  109;  In  re  Freud,  73  Cal.  555,  15  Pac. 
135.  But  upon  the  admission  to  probate  of 
a  posterior  will  the  pre-existing  grant  of  let- 
ters testamentary  must  be  revoked.  Section 
1423.  Code  Civ.  Proc  The  necessity  for  spe- 
cific revocation  of  prior  letters  upon  the  pro- 
bate of  a  subsequent  will  differentiates  that 
procedure  from  a  will  contest.  Moreover, 
section  1423,  Code  of  Civil  Procedure,  is  not 
found  in  the  chapter  of  tbe  Code  relating  to 
contests.  It  is  clear  that  the  legislative  in- 
tention was  to  keep  distinct  and  separate 
the  practice  respecting  contests  from  tbat  to 
be  followed  In  petitioning  for  probate  of  a 
will  and  after  probate  of  an  earlier  writing. 
As  was  well  said  by  the  Supreme  Court  of 
Tennessee  In  the  opinion  in  Hfurrell  v.  Rich, 
131  Tenn.  878,  404, 175  S.  W.  420,  427: 

'The  latter  proceeding  does  not  in  any  re- 
spect question  the  correctness  of  the  judgment 
rendered  by  the  probate  court  in  the  former 
proceeding.  The  paper  here  involved  does  not 
speak  as  the  will  until  established  by  the  judg- 
ment upon  the  issue  devisavit  vel  non;  nor  does 
that  judgment  assail,  collaterally  or  otherwise, 
the  correctness  of  the  proceeding  or  tbe  judg- 
ment for  the  probate  of  the  Clarendon  will. 
The  judgment  probating  the  will  here  involved 
on  the  issue  devisavit  vel  non  in  the  circuit 
court,  if  that  judgment  shall  be  affirmed,  may, 
ii^  connection  with  the  revocatoty  clause  of  the 
will,  render  null  the  Clarendon  will.  Bat  thi» 
result  does  not  flow  from  any  collateral  at- 
tack made  either  upon  the  proceedings  or  jml;;- 
ment  which  established  the  Clarendon  will.  It 
flows  from  the  law  which  gives  vitality  and 
force  to  the  last  testamentary  act  of  the  testa- 
tor." 

It  has  been  held  that  petitioning  for  pro- 
bate of  a  wUl  later  in  date  than  one  contain- 
ing- a  proviso  which  cuts  off  with  a  small 
legacy  all  who  may  contest  it  does  not  bring 
the  proponent  of  the  later  will  within  the 
terms  of  tlie  proviso.  Estate  of  Bergland, 
177  CaL  227,  170  Pac.  400.    And  in  Estate  of 
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Walker,  160  Cal.  647,  117  Pac.  610,  86  li.  R. 
A.  (X.  S.)  88,  It  was  determined  tbat  a  decree 
of  distribution  In  a  supimsed  Intestate's  es- 
tate, although  It  had  become  final,  did  not 
prevent  the  probating  of  a  subsequently  dis- 
covered will.  Dpon  the  principles  announced 
in  the  opinions  In  those  cases  and  In  the  au- 
thorities therein  dted,  we  must  bold  that  the 
offer  for  probate  of  the  second  will  in  this 
proceeding  was  not  a  contest,  and  that  there- 
fore the  superior  court  had  jurisdiction  of 
the  matter. 

This  we  believe  to  be  in  accord  with  the 
weight  of  authority  in  other  jurisdictions. 
The  general  rule  seems  to  be  that  courts  of 
probate  have  Inherent  power  to  set  aside 
their  own  orders  admitting  wills  to  probate 
upon  the  disoorery  of  later  and  Inconsistent 
wills.  In  Waters  v.  Stlckney,  94  Mass.  1,  90 
Am.  Dec.  122,  the  action  of  the  probate  court 
was  approved  in  a  proceeding  In  which  after 
admitting  a  will  to  probate  and  after  the  time 
for  appealing  from  the  decree  had  passed, 
the  court  admitted  a  codicil  to  the  same  will, 
written  uiM>n  the  back  of  the  leaf  upon  which 
the  win  was  Inscribed;  such  codicil  having 
escaped  attention  at  the  time  of  the  probate 
of  the  original  will.  In  the  opinion  of  the 
court,  written  by  Mr.  Justice  Gray,  the  fol- 
lowing language  appears: 

"By  the  practice  of  the  English  ecdesiaatical 
courts,  A  will  may  be  proved  either  in  common 
form,  ex  parte,  upon  being  presented  by  the 
executor;  or  in  solemn  form,  after  notice  to 
all  parties  interested— which  last  accords  with 
our  practice  in  all  cases  of  probate  of  wills. 
When  a  will  is  proved  common  form,  the  court 
may,  upon  the  subsequent  application  of  any 
party  interested  and  notice  to  the  executor,  at 
any  time  within  80  years,  order  that  will,  or 
a  later  one,  if  produced,  to  be  proved  in  sol- 
emn form.  1  Williams  on  Executors  (5tb  Am. 
Ed.)  282,  300,  508;  Case  of  Executors,  Hetley, 
77;  Ridgway  v.  Abington,  3  Swab.  &  Tristr. 
8.  And  probate  of  a  will,  granted  upon  the 
mistaken  supposition  that  the  testator  is  dead, 
may  be  revoked  and  canceled  by  the  court 
which  granted  it.  Goods  of  Napier,  1  Phillim. 
R,  83.  Even  when  a  will  is  proved  in  solemn 
form.  It  is  within  the  jurisdiction  of  the  court, 
(or  sufficient  cause  shown,  to  revoke  the  pn^ 
bate.  The  English  authorities  recognize,  as  suf- 
ficient causes  of  revocation,  forgery  of  the  will, 
fraud  In  obtaining  probate,  neglect  or  misman- 
agement in  conducting  the  suit,  or  the  produc- 
tion of  a  later  wilL" 

In  Mew  York  It  was  provided  by  an  early 
statute  (2  Rev.  Stats.  1829,  p.  61,  |  29)  that— 

"The  probate  of  any  will  of  personal  prop- 
erty, taken  by  a  surrogate  having  jurisdiction, 
shall  be  conclusive  evidence  of  the  validity  of 
such  will,  until  such  probate  be  reversed  on  ap- 
peal, or  revoked  by  the  surrogate,  as  herein 
directed,  or  the  will  be  declared  void  by  a  com- 
petent tribunaL" 

The  following  section  (30)  contained  the 
provision  tbat-^ 


"Notwithstanding  a  will  of  personal  property 
may  have  been  admitted  to  probate,  any  of  the 
next  of  kin  to  the  testator  may,  at  any  time 
within  one  year  after  such  probate,  contest  the 
same,  or  the  validity  of  such  will,  in  the  man- 
ner herein  provided." 

And  section  31  is  as  follows; 

"For  that  purpose,  such  relative  shall  file  in 
the  office  of  the  surrogate  by  whom  the  will  was 
proved,  his  allegations  in  writing,  against  the 
validity  of  such  will,  or  against  the  competency 
of  the  proof  thereof." 

These  sections  are  followed  by  tboee  out- 
lining the  procedure  In  the  contest  of  a  will. 
In  Campbell  v.  Logan,  2  Brad.  Sur.  (N.  T.) 
90,  the  surrogate^  In  a  learned  opinion,  held 
that  althougb  a  will  has  been  admitted  to 
probate  a  legatee  under  a  later  will  may  pro- 
pound It  for  probate  and  is  not  concluded  by 
the  probate  of  the  other  wUL  In  the  coarse 
of  the  opinion  the  following  language  ap- 
pears— ^language  which  Is  very  persuasive  In 
view  of  the  fact  tbat  the  sections  reviewed 
are  the  very  ones  from  which  the  correspond- 
ing parts  of  our  probate  act  of  1861  were 
copied  and  now  embodied  in  our  Code  (Hit- 
tell's  General  Laws  of  California,  p.  820  [2d 
Ed.  corrected,  published  In  1870]): 

'The  statute  has  provided  the  means  of  en- 
abling the  next  of  kin  of  a  testator,  within  a 
year  after  the  probate,  on  filing  allegations 
against  the  validity  of  the  will  or  the  compe- 
tency of  its  proof,  to  compel  the  executors  to 
prove  the  will  anew;  and,  after  hearing  the 
proofs,  if  the  surrogate  decide  the  will  to  be 
Invalid,  or  not  sufficiently  proved,  he  may  an- 
nul and  revoke  the  probate  thereof.  But  no 
provision  has  been  made  for  revoking  the 
probate,  where  another  and  later  will  is  subse- 
quently discovered.  And  yet  such  a  ease  may 
often  occur  after  proof  of  a  previous  will,  and 
the  parties  In  interest  nnder  the  last  will  be 
deprived  of  their  rights,  without  notice  and 
without  fault  or  negligence,  unless  a  remedy  ex- 
ists beyond  the  express  provisions  of  the  stat- 
ute." 

The  learned  surrogate  also  in  tbe  same 
opinion  used  this  language: 

"It  is  true,  the  revised  statntes  define  the  Ju- 
risdiction of  the  Borrogate,  and  direct  its  ex- 
erdaa  In  the  cases  and  in  the  manner  pre- 
scribed by  the  statutes  of  the  state'  (2  R.  S. 
[3d  Ed.]  p.  818,  S  1);  but  the  power  to  take 
the  proof  of  Tiills  being  given  generally,  the 
mode  of  its  exercise  In  a  case  not  provided  for 
by  statute,  must  be  regulated  by  the  court  in 
the  exercise  of  a  sound  discretion  according  to 
the  peculiar  circumstances  of  each  particular 
case.  For  example,  there  can  be  no  doubt  that 
a  legatee  or  party  interested  in  a  later  will, 
discovered  after  a  previous  will  has  been  ad- 
mitted to  proof,  has  a  right  to  have  the  last 
will  proved  and  letters  testamentary  issued 
thereon.  But  there  cannot  be  two  last  wills 
and  two  sets  of  letters  at  the  same  time.  It 
is  incidental,  therefore,  to  the  exercise  of  ja- 
risdiction  in  taking  probate  of  the  last  will,  and 
the  consequent  grant  of  letters,  to  revoke  the 
first  probate  and  the  first  letters  testamentaiy*** 
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If  this  be  a  correct  declaration  of  the  law 
(and  we  so  regard  It)  section  1423,  Code  of 
Civil  Procedure,  is  merely  a  statement  of  the 
mle  already  In  effect 

In  Gaines  v.  New  Orleans,  6  Wall.  (73  U. 
S.)  642,  704  as  L.  Ed.  950),  the  court  said: 

rBut  it  la  said  the  probate  of  the  will  in  dis- 
pute cannot  stand,  because  there  was  no  di- 
rect action  by  the  Louisiana  court  annulling 
the  probate  of  the  will  of  1811.  This  was  not 
neoeasary.  The  probate  of  the  will  of  1813, 
by  the  mere  fact  of  its  probate,  necessarily  an- 
nulled the  will  of  1811,  so  far  as  its  provisions 
were  inconsistent,  and  so  far  as  the  estate  was 
not  legally  admioiatered  under  it.  And  this 
precise  point  was  decided  in  the  Hennen  Case." 

In  Gaines  t.  Hennen,  24  How.  (65  U.  S.) 
C53,  567  (16  L.  Ed.  770),  the  following  lan- 
guage was  used: 

"Courts  of  probate  may  for  canae  recall  or 
annul  testamentary  letters,  but  they  can  nei- 
ther destroy  nor  revoke  wills,  though  they  may 
and  often  have  declared  that  a  posterior  will 
c»f  a  testator  shall  be  recognized  in  the  place  of 
a  prior  will  which  had  been  proved,  when  it 
was  not  known  to  the  court  that  the  testator 
bad  revoked  it" 

In  3  Redfleld  on  the  Law  of  WUls  (2d  Ed.) 
123,  124,  Waters  T.  Stlckney,  supra,  la  cited 
with  approval  as  a  learned  examination  of 
tbe  powers  of  probate  courts  in  Afassacbu- 
setts  and  "incidentally  throughout  tbe  coun- 
try, and  In  England."  And  that  case  is  cited 
with  warm  approval  in  the  opinion  in  Cons- 
ens  T.  Advent  Church,  93  Me.  292,  45  AtL  48. 

In  Bowen  v.  Johnson,  5  R.  I.  112,  73  Am. 
Dec  49,  tbe  court  emphatically  declares  the 
Implied  power,  in  tbe  absence  of  any  statute, 
of  a  court  of  probate  to  revoke  probate  of  a 
wUl  once  granted  by  It  upon  discovery  of  a  lat- 
er testament  citing,  with  approval,  Camp- 
bell T.  Logan,  supra,  and  Scbultz  v.  Scbultz, 
10  Graft  (Va.)  358,  60  Am.  Dec.  336.  Other 
cases  supporting  this  same  authority  of  pro- 
bate courts  to  probate  later  wills  are  Vance 
T.  Upson,  64  Tex.  266,  Gale  t.  Nickerson,  144 
Mass.  415,  11  N.  B.  714,  and  Cunningham  y. 
Souxa,  1  Bedf.  Sur.  (N.  T.)  462. 

That  there  is  some  autborlty  holding  or 
aeemlng  to  hold  tbat  tbe  profert  of  a  later 
will  is  a  contest  of  one  previously  admitted 
to  probate  is  true,  but  the  weight  of  author^ 
Ity  la  tbe  other  way.  In  State  ex  reL  Wood 
T.  Superior  Court  of  Chelan  County,  76  Wash. 
27,  135  Pac.  494,  the  court  granted  a  writ  of 
problbltlon  on  tbe  ground  that  a  contest  of 
a  probated  will  Involved  In  tbe  presentation 
to  tbe  probate  court  of  a  later  will  waa 
barred  by  a  statute  of  limitations.  The  ques- 
tion here  involved  was  not  discussed  and  ap- 
parently was  not  snggested.  Hardy  v.  Har- 
diy's  Heirs,  26  Ala.  524,  and  Watson  v.  Turn- 
er, 89  Ala.  220,  8  South.  20.  were  also  dted 
by  respondents. 

Tbe  first  of  these  cases  was  an  appeal  from 
an  application  to  have  a  later  will  admitted 
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to  probate  after  tbe  expiration  of  6  years 
from  the  probate  of  an  earlier  testament. 
Tbe  law  of  Alabama  provided  that  a  will 
might  be  contested  by  a  bill  in  chancery 
within  5  years  after  its  admission  to  probate. 
As  the  provisions  of  the  later  writing  were  la 
part  Inconsistent  with  tbe  earlier  one,  tbe 
court  held  tbat  the  offer  amounted  to  a  con- 
test, which  was  neither  in  the  mode  nor  with- 
in tbe  time  prescribed  by  the  statute.  No 
authorities  are  cited  in  tbe  brief  opinion,  and 
tbe  question  here  discussed  seems  not  to 
have  been  considered.  In  the  Inter  case  the 
decision  in  tbe  Hardy  Case  is  followed,  and 
tbe  court  lays  stress  upon  tbe  fact  tbat  tbe 
ancient  power  of  courts  of  equity  to  probate 
later  wills  Is,  In  Alabama,  entirely  taken 
away  by  tbe  statute  permitting  courts  of 
chancery  to  entertain  bUls  of  contest  Gaines 
V.  Hennen  is  cited,  and  tbe  court  says: 

"Prior  to  this  statute  there  can  be  no  doubt 
of  the  fact  that  the  inherent  jurisdiction  of  pro* 
bate  courts  in  this  country,  as  of  ecclesiastical 
courts  formerly  in  England,  embraced  the  pow- 
er to  set  aside  the  probate  of  a  vill  at  any  time 
upon  the  discovery  of  a  posterior  will  of  the 
testator,  and  npon  proper  proof  of  its  execu- 
tion by  the  testator." 

Tbe  Alabama  cases,  therefore,  must  be  re- 
garded merely  as  interpretations  of  tbe  pe- 
culiar statute  of  tbat-  state.  In  this  connec- 
tion it  is  well  to  remember  tbat  proof  of  a 
writing  as  a  will,  as  well  as  will  contests.  In 
California  are  committed  to  tbe  superior 
court  sitting  in  probate. 

Concluding  tbe  discussion  of  this  branch 
of  tbe  case  we  decide  tbat  tbe  lower  court 
was  clothed  with  Jurisdiction  to  consider  the 
offer  of  the  later  will  by  appellant  and  tfie 
objections  to  it  by  respondents. 

[2]  Appellant's  next  contention  is  tbat  the 
case  of  the  successful  contestants  of  tbe  later 
will  was'  dependent  entirely  upon  opinion  evi- 
dence, and  tbat  tbe  opinions  of  the  witnesses 
were  unsupported  by  any  evidence  of  facts 
which  would  Indicate  incapacity  to  make  a 
will.  It  was  tbe  theory  of  respondents  that 
Mr.  Moore  became  so  feeble  of  mind  as  to 
be  totally  unfit  to  make  a  will  in  1875,  and 
that  from  tbat  time  until  tbe  day  of  bis 
death  tbe  Incapacity  continued.  Some  of 
them  testified  that  ever  since  1875  be  had 
been  dirty,  blasph^noos,  given  to  amorous 
approaches  to  women,  and  that  be  always 
appeared  irrational;  yet  two  of  tbe  witness- 
es did  not  apparently  have  any  scruples 
against  acting  as  executor  and  executrix,  re- 
spectlvely,  of  their  uncle's  first  wlU.  There 
Is  no  mistaking  the  theory  upon  which  re- 
spondents opposed  the  later  will,  because 
their  counsel,  early  In  their  brief,  make  the 
following  dedaratlon: 

"We  make  bold  to  assert  that  at  all  times 
from  the  year  18T5  up  to  the  12th  day  of  May, 
1914,  when  Thomas  W.  Moore  died,  he  was 
a  driveling  idiot;   that  his  mind  was  abstdutaly 
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nnsonnd;  that  be  was  cbOdtsh  and  stmplc,  and 
vas  80  regarded  by  all  persons.  Further,  that 
as  administrator  of  the  estate  of  William  H. 
Moore,  deceased,  he  was  no  more  than  a  rub- 
ber stamp  in  the  hands  of  his  attorneys  and 
advisers." 

In  view  of  these  theories  of  the  contend- 
ing parties  and  the  wide  scope  of  the  testi- 
mony describing  events  extending  over  a 
period  of  many  years,  it  became  very  im- 
portant to  appellant  to  get  into  the  record 
authentic  evidence  of  the  conversation  and 
conduct  of  the  testator  at  any  time  during 
the  years  between  1875  lind  his  death, 
irhich  would  tend  to  support  the  theory  that 
be  was  of  sound  mind  and  not  an  imbecile. 
If  any  such  material  evidence  was  improper- 
ly excluded  appellant  is  entitled  to  a  new 
trlaL  We  think  there  was  such  error  com- 
mitted, and  are  therefore  spared  the  task  of 
deciding  the  correctness  or  fault  of  the  con- 
tention that  the  opinions  of  the  witnesses  of 
respondents  were  unsupported  by  sufficient 
evidence  of  facts.  In  other  words,  we  shall 
assume  that  the  verdict  was  based  upon  con- 
flicting testimony. 

Before  discussing  the  evidence  excluded,  it 
may  be  well  to  quote  some  of  the  testimony 
of  Mr.  Moore,  given  in  a  proceeding  pending 
in  Judge  Graham's  court,  in  San  Francisco, 
12  days  before  the  execution  of  the  later  will. 
He  bad  made  application  for  change  of 
guardian,  and  was  examined  and  cross-ex- 
amined as  a  witness  in  open  court  Proof  of 
his  testimony  there  given  was  offered  and  re- 
ceived.   It  was  In  part  as  follows: 

"Thomas  W.  Moore  called  as  a  witness  in  his 
own  behalf,  being  duly  sworn,  testified  as  fol- 
lows: 

"Mr.  Cantrell:  Q.  Who  is  your  present  guard- 
ian?   A.  William  A.  Moore. 

"Q.  What  relation  is  he  to  you?  A.  He  is  a 
nephew  of  mine. 

"Q.  How  many  times  have  you  seen  yoor 
guardian,  Mr.  Moore,  in  the  last  two  years?  A. 
I  have  seen  him  about  three  times. 

"Q.  About  three  times  in  the  last  two  years? 
A.  He  has  called  on  me  about  three  times  in  the 
last  eight  years. 

"Q.  Has  he  ever  provided  a  home  for  you  or  a 
residence?    A.  No,  sir. 

"Q.  Has  he  ever  asked  you  to  go  down  and 
live  with  him  at  Pescadero?    A.  No,  sir. 

"Q.  Where  doee  he  live  now?    A.  Pescadero. 

"Q.  How  far  is  that  from  here?  A.  About 
60  miles. 

"Q.  Were  you  in  San  Francisco  during  the 
time  of  the  earthquake  and  fire  here?  A.  Tea, 
dr. 

"Q.  Did  your  guardian  come  up  to  attend  to 
yon  in  any  way?  A.  No,  sir.  I  never  saw  him 
for  a  year  after  that. 

"Q.  He  left  you  entirely  on  your  own  re- 
sources, to  hunt  a  home  for  yourself?  A.  Yes, 
air. 

"Q.  Tour  physicians  reside  in  this  city  and 
county?    A.  Tea,  sir;    all  of  them. 

"Q.  Where  do  you  think  that  you  get  proper 
treatment   for   your   complaint?     A.  I    would 


not  take  treatment  anywhere  else  but  in  San 
Francisco. 

"Q.  You  don't  think  you  could  be  treated 
properly  elsewhere?  A.  No,  sir;  I  have  tried 
nearly  all  the  doctors  in  the  world.  I  have 
traveled  all  over  Europe  hunting  doctors. 

"Q.  Where  are  you  living  now?  A.  On  Stdn- 
er  street— 1114  Steiner  street. 

"Q.  Who  got  that  place  for  yon?    A.  I  got  it. 

"Q.  Your  present  guardian  never  provided  a 
place  for  you  to  live  in  at  any  time?  A.  He  did 
not  provide  a  place  for  me. 

"Q.  At  the  time  that  the  guardian  was  ap- 
pointed in  Judge  Troutt's  department,  did  he 
make  any  representations  to  the  court  what  be 
would  charge?  A.  He  said  he  never  wanted  a 
cent.  He  said,  'He  is  my  uncle,'  and  he  never 
wanted  a  cent. 

"The  Court:  Q.  What  are  the  relations  be- 
tween you  and  your  guardian  now— friendly? 
A.  He  is  my  nephew. 

"Q.  Do  you  want  him  to  continue  to  act  as 
your  guardian?    A.  No,  sir." 

On  cross-examination  be  testified,  in  part, 
as  follows: 

"Mr.  Craig:  Q.  You  say  he  does  not  give  you 
money  enough— how  much  money  does  he  give 
yon?    A.  I  get  $600  a  year. 

"Q.  And  bow  much  do  you  want?  A.  I  want 
$75  or  $100  a  month.  I  need  that  very  bad, 
because  when  that  $50  was  allowed  me  every- 
thing was  very  cheap,  and  now  it  is  very  high. 
I  can't  buy  clothes.  I  bought  all  my  own 
clothes  since  he  has  been  my  guardian.  He  nev- 
er bought  me  but  one  suit— one  coat.    •     •     • 

"Q.  Isn't  $50  enough  to  pay  your  board  and 
get  your  clothes?  A.  No,  sir;  it  does  not  sat- 
isfy my  desires  at  all. 

"Q.  How  much  does  your  board  cost  you? 
A.  I  cannot  get  board  less  than  $30. 

"Q.  And  jrou  have  $20  left  for  your  personal 
expenses'/    A.  Yes,  sir. 

"Mr.  Cantrell:  Q.  Part  of  your  expenses,  of 
course,  is  your  physician.  You  have  a  running 
expense  with  the  physician  at  all  times?  A. 
Yes,  sir. 

"Q.  You  say  you  lived  at  Stanyan  street  be- 
fore you  lived  on  Steiner  street;  who  provided 
that  place  for  you  on  Stanyan  street?  A.  I 
did. 

"The  Court:  Q.  You  feel  that  you  are  capable 
of  getting  your  own  home?    A.  Yes,  sir. 

"Q.  You  don't  want  your  guardian  hanging 
over  yon  all  the  time?  A.  No,  sir ;  I  don't  want 
the  guardian  around  me  at  all. 

"Q.  What  do  you  want  this  young  man  re- 
moved for?  A.  Because  he  don't  pay  me,  and 
don't  see  me,  and  don't  pay  any  attention  to  me. 

"Q.  You  get  your  $50  every  montli.  A.  Yes, 
sir. 

"Q.  What  else  can  yon  expect  from  a  guard- 
ian?   A.  I  want  him  to  pay  me  more  money. 

"Q.  Is  that  the  only  trouble?  A.  That  is 
the  main  trouble. 

"Q.  Do  you  understand  the  situation  here— 
there  is  a  heavy  mortgage  on  this  ranch— 
$8,000?     A.  Yes,   sir. 

"Q.  And  it  takes  nearly  all  the  income  from 
the  ranch  to  pay  for  that  mortgage  outside  of 
keeping  yon?  A.  Not  by  a  long  shot  He  has 
the  ranch  rented  for  $1,800  a  year  for  the  last 
five  years." 
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In  angwer  to  hla  own  counsel,  he  testified 
as  follows: 

"Q.  Ton  are  Tery  friendly  with  Capt  Dahler? 
A.  He  ii  my  firiend,  I  know. 

"Q.  He  baa  been  very  good  to  yon?  A.  Very 
Sood  to  me  indeed.  He  ia  better  than  my  guard- 
ian, a  great  deaL 

"Q.  How  long  have  yon  known  Mr.  Dahler? 
A.  About  a  year." 

And  to  questions  by  tbe  court  be  rolled: 

"Q.  Where  did  yon  meet  Mr.  Dahler?  A.  I 
met  him  first  at  Mrs.  Sheerer*!. 

"Q.  And  yon  and  Mr.  Dahler  became  friends? 
A  Yea,  air. 

**Q.  Mr.  Dahler  says  he  is  willing  to  assume 
thla  guardianship  and  act  as  companion  to  you? 
A.  Yes,  sir. 

"Q.  Have  yon  erer  stopped  at  the  Tolle  home? 
A.  No,  sir. 

"Q.  How  about  you  and  Mra.  Oscar  Tolle— 
are  you  good  friends?  A.  I  don't  know  her 
hardly  at  all." 

Notwithstanding  this  testimony,  the  jury 
was  convinced  of  the  testator's  imbecility, 
perhaps  npon  the  theory  that  the  apparent 
lucidity  of  the  old  man's  mind  in  1908,  as 
shown  by  his  testimony,  was  but  due  to  a 
temporary  absence  of  symptoms  of  a  life- 
long condition  of  mental  Incompetency.  It 
therefore  becomes  apparent  that  testimony 
given  by  Mr.  Moore  at  any  other  period  of 
bis  life  after  187S  might  be  of  great  value 
to  the  Jurors  and  Its  exclusion,  therefore, 
highly  prejudicial  to  the  proponents  of  the 
second  will.  Mr.  Warren  Olney,  who  for 
many  years  had  represented  Mr.  Moore  as 
his  attorney,  was  called  as  a  witness,  and 
testified  that  In  his  opinion  the  testator  was 
of  sound  and  disposing  mind  during  the  en- 
tire period  of  their  acquaintance.  Mr.  Olney 
was  shown  a  document  setting  forth  that 
wbldi  purported  to  be  the  testimony  of  Mr. 
Moore  on  the  witness  stand  at  a  trial  in  the 
superior  court  of  Santa  Cruz  county.  This 
document  was  in  the  form  of  a  transcript  of 
a  bill  of  exceptions,  and  was  Indorsed  as  filed 
March  12,  1889.  Regarding  this  paper  Mr. 
Olney  testified  in  part  as  follows: 

'I  recognise  the  document  shown  me.  It  is  a 
correct  statement  of  what  transpired  in  court 
at  the  time  stated  in  the  document.  I  prepared 
this  document  myself  while  Its  contents  were 
fresh  in  my  memory,  using  the  court  reporter's 
notes  to  check  it.  The  portion  shown  to  me  is 
testimony  given  by  Thomas  W.  Moore  on  the 
witness  stand  at  the  date  stated  in  the  docu- 
ment. It  is  a  correct  statement  of  what  Mr. 
Moore  said  on  the  witness  stand.  Looking  at 
the  document  does  not  sufficiently  refresh  my 
memory  to  cause  me  to  remember  and  .narrate 
what  Mr.  Moore  testified  to,  or  the  other  facts 
stated  in  the  document;  but  I  know  that  the 
document  is  a  correct  statement  of  what  occur- 
red." 

Tlie  court  refused  to  allow  tbe  witness, 
testifying  from  tbe  document,  to  state  what 
Mr.  Moore  testified  to  while  on  the  witness 


stand  on  the  occasion  iadlated,  and  also  de-- 
nled  the  offer  of  defendant  to  put  parts  of- 
the  transcript  In  evidence  to  show  tbe  date 
and  nature  of  the  proceeding  and  Mr.  Moor^s 
testimony.  Mr.  Olney's  testimony  was  clear- 
ly admissible.  Section  2047,  Code  Civ.  Proc. 
Respondents'  counsel  concede  that  perhaps 
the  reporter  who  made  and  transcribed  the 
notes  of  Mr.  Moore's  testimony  would  be  per- 
mitted to  read  from  his  transcript,  but  de- 
ny that  any  one  else  might  do  so.  They  al- 
so call  attention  to  the  fact  that  the  tran- 
script did  not  purport  to  contain  all  the  tes- 
timony of  the  witness.  Both  contentions 
are  without  force.  Mr.  Olney  had  heard  the 
testimony,  as  well  as  tbe  reporter.  .He 
prepared  the  document  himself  while  the 
contents  were  fresh  in  his  memory,  "using 
tbe  court  reix>rter's  notes- to  cheCk  it."  True, 
it  was  In  narrative  form,  but  it  contained  "a 
correct  statement  of  what  Mr.  Moore  said  on 
the  witness  stand."  The  omission  of  tbe 
questions  which  elicited  Mr.  Moore's  answers 
made  them  none  the  less  his  statements,  and 
they  were  proper  matters  for  the  Jury's  con- 
sideration, under  appropriate  instructions, 
whether  they  were  all  or  only  part  of  bis 
declarations.  It  would  seem  from  Mr.  Ol- 
ney's testimony  that  the  transcript  contain- 
ed all  of  his  client's  testimony;  but  that  is 
not  material,  as  it  Is  perfectly  competent  for 
a  litigant  to  offer  a  part  of  the  narrative  of 
a  witness  for  the  purpose  of  Illustrating  his 
mental  condition. 

[3]  But  counsel  tor  respondents  call  atten- 
tion to  that  part  of  section  2047  which  pro- 
vides that  a  witness  "may  testify  from  such  a 
writing,  though  he  retain  no  recollection  of 
the  particular  facts,"  and  Insist  that  the  ad- 
mission or  rejection  of  such  testimony  is 
within  the  sound  discretion  of  tbe  trial  court 
ETven  If  this  were  the  meaning  of  the  quoted 
language,  we  would  be  constrained  to  declare 
that  under  the  revealed  clrcimiBtances  tbe 
court  abused  its  discretion.  We  are  con- 
vinced, however,  that  the  quoted  language 
from  section  2047,  Code  of  Civil  Procedure, 
is  mandatory.  That  a  stenographer  has  a 
right  to  read  from  notes  of  testimony  taken 
at  tbe  time  there  can  be  no  doubt.  People 
V.  Sexton,  132  Cal.  37,  64  Pac.  107;  Burbank 
V.  Dennis,  101  Cal.  90,  35  Pac.  444;  People 
V.  Ammerman,  118  Cal.  23,  32,  60  Pac.  15. 
The  tendency  of  courts,  although  there  Is 
some  difference  in  the  practice  In  different 
Jurisdictions,  Is  towards  liberality  rather 
than  strict  technicality  tn  tbe  application  of 
the  rules  with  respect  to  the  admission  of 
this  sort  of  evidence  as  may  be  seen  from 
an  examination  of  the  text  and  citations  in 
1  Greenleaf  on  Evidence  (16th  Ed.)  i  4S9b. 
It  has  been  held  in  Illinois  that  a  witness, 
who  is  testifying  from  recollection,  when  re- 
freshed by  a  memorandum  consisting  of  a 
transcript  of  testimony  in  another  case,  may 
adopt  the  language  of  tbe  transcript  as  relat- 
ing the  substance  of  the  facts  within  hla 
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recollection,  tgldiart  t.  Jernegan,  16  IlL 
518,  520.  Solomon  Railroad  Co.  r.  Jones, 
34  Kan.  443,  458,  8  Pac.  730,  la  very  similar  to 
the  case  at  bar.  Tbere  tbe  attorney  who  had 
prepared  the  bill  of  exceptions  In  another 
case  and  had  an  original  recollection  from 
his  insight  Into  tbe  case,  bnt  depended  large- 
ly npon  the  transcript  was  permitted  to  read 
from  tbe  bill.  We  will  not  lengthen  this 
opinion  by  quotation  from  this  bill  of  ex- 
ceptions, bat  merely  say  In  passing  that  the 
testimony  of  Mr.  Moore,  as  set  forth  in  the 
rejected  memorandum,  was  quite  as  lucid  as 
that  adduced  in  Judge  Graham's  court  many 
years  later. 

[4, 6]  Tbe  court  gave  the  familiar  instmc- 
tlon  with  respect  to  the  presumption  of  law 
tbat  evidence  willfully  suppressed  would  be 
adverse  If  produced.  This  was  error  because 
the  record  fails  to  disclose  any  Instance  of 
suppression  of  evidence  or  anything  that 
could  be  properly  construed  as  such  with- 
holding of  facts  In  defendant's  possession. 
That,  under  tbe  circumstances,  the  error  was 
prejudicial  there  can  be  no  doubt,  and  this 
Is  emphasized  when  we  note  tbat  one  of  the 
counsel  for  respondents.  In  bis  argument, 
sought  to  apply  tbe  rule  subsequently  an- 
nounced in  the  instruction  to  the  circum- 
stance that  no  person  named  In  the  will  bad 
been  called  as  a  witness.  Failure  to  call  as 
witnesses  those  named  as  legatees  Is  not  sup- 
pression of  evidence,  and  there  was  no  show- 
ing that  under  the  facts  of  this  case  It  be- 
came such  suppression.  It  Is  argued,  bow- 
ever,  tbat  no  advantage  may  be  taken  of  the 
en;oneous  statement  of  counsel  in  argument, 
because  no  exception  was  taken  to  It  and  It 
was  not  assigned  as  error — citing  People  v. 
Babcock,  ICO  Cal.  63T.  545.  117  Pac.  649,  a 
case  in  which  not  erroneous  statement  of  law, 
but  alleged  misconduct  was  the  issue.  The 
alleged  error  was  not  In  the  argument  mere- 
ly, but  In  the  subsequent  Instruction  which 
seemed  to  ratify  the  misapplication  of  the 
rule  with  reference  to  suppression  of  evi- 
dence. Under  the  authority  of  Estate  of 
Carpenter,  94  Cal.  406,  410,  29  Pac.  1101,  and 
Thomas  v.  Gates,  126  Cal.  1,  58  Pac.  315,  the 
giving  of  the  instruction  under  the  circum- 
stances must  be  held  error. 

Tbe  Judgment  Is  reversed. 

We  concur:    LENNON,  J.;    WILBUR,  J.; 
SHAW,  J. 
0LNE7,  J.,  does  not  participate. 

ANGELLOTTI,  O.  J.  (dissenting).  I  can- 
not concur  in  the  conclusion  tbat  the  superior 
court  could  properly  entertain  the  petition  for 
the  probate  of  the  alleged  later  will.  In  the 
face  of  the  Judgment  admitting  the  will  of 
January  13,  1806,  to  probate.  Tbat  Judg- 
ment bad  become  final,  and  more  than  one 
year  having  elapsed  from  its  entry  without 
any  contest,  the  probate  of  such  will  Is  con- 
clusive against  the  world,  except  Infants  and 


persons  of  nnsonnd  mind.  It  b  so  expressly 
provided  by  section  1333,  Code  of  Civil  Proce- 
dure. Tbe  whole  matter  of  wills  Is  regulated 
in  this  state  by  statute.  Under  our  statute^ 
as  baa  often  been  said,  the  proceeding  In  proof 
of  a  will  Is  a  proceeding  In  rem,  "to  determine 
the  legal  status  of  a  written  instrument," 
in  which  all  persons  are  required  to  present 
their  claims  and  by  whld>  the  world  U 
bound.  See  Estate  of  Baker,  170  Cal.  678, 
585,  150  Pac.  089;  Estate  of  Allen,  176  CaL 
632,  169  Pac.  364.  A  Judgment  admitting  a 
written  instrument  to  probate  as  the  will  of 
a  deceased  person  Is  necessarily  a  Judgment 
that  the  Instrument  Is  the  will  of  thp  deceas- 
ed, which,  of  course,  means  that  it  is  bis  last 
and  only  eflTectlve  will.  When  a  paper  la 
offered  for  probate  as  tbe  will  of  a  deceased 
person.  If  any  person  Interested  claims  tbat 
it  is  not  tbe  true  will  for  tbe  reason  tbat 
there  is  a  later  will,  be  unquestionably  may 
contest  the  paper  offered  on  that  ground,  for 
his  contention  la  one  "substantially  affecting 
the  validity  of  the  will"  offered.  Subdivision 
4,  {  1312,  Code  Civ.  Proc.  As  in  the  case  of 
original  probate,  such  a  contest  may  be  made 
after  probate  on  the  ground  that  tbe  admit- 
ted will  Is  not  the  will,  because  of  the  execu- 
tion of  a  later  wllL  The  petition  for  pro- 
bate necessarily  tenders  to  the  whole  woild 
the  Issue  that  the  paper  offered  is  the  will  of 
the  deceased,  and  the  whole  world  Is  bound 
by  tbe  judgment,  except  In  so  far  aa  the 
statute  permits  further  proceedings. 

Tbe  only  further  proceeding  authorized 
by  tbe  statutes  Is  the  contest  of  the  validity 
of  the  admitted  will,  which  must  be  Institut- 
ed within  one  year  from  probate,  with  the 
right  to  infants  and  persons  of  unsound  mind 
to  so  contest  within  one  year  after  their 
respective  disabilities  are  removed.  It  is  my 
opinion  that  in  the  absence  of  any  such  con- 
test within  the  year,  the  status  of  the  instru- 
ment as  tbe  last  will  of  the  deceased  Is  con- 
clusively and  for  all  time  established  as 
against  all  Interested  parties  In  so  far  as  any 
proceeding  in  the  probate  court  is  concerned. 
This  it  seems  to  me  Is  substantially  recog- 
nized In  all  our  previous  decisions,  for  even 
In  Estate  of  Walker,  160  Cal.  647,  117  Pac 
510,  36  L.  R.  A.  (N.  S.)  89,  aU  the  Justice* 
concurred  as  to  the  question  of  finality  of 
the  proceedings  In  probate,  and  the  probate 
of  the  subsequently  discovered  will  was  Jus- 
tified by  the  majority  of  the  Justices  concur- 
ring in  affirmance  as  being  solely  for  tbe 
purpose  of  establishing  a  foundation  for  the 
prosecution  by  the  beneficiaries  of  tta^r 
rights  In  equity.  It  was  certainly  expresnly 
recognized  In  Estate  of  Marx,  174  Cal.  782, 
164  Pac.  646,  L.  R.  A.  1917F,  234,  as  Is  shown 
by  tbe  majority  opinion  herein. 

The  effect  of  the  majority  opinion  In  this 
case  apparently  is  that  a  decree  admittlog 
a  will  to  probate  is  not  an  adjudication  that 
the  will  BO  admitted  is  the  will  of  tbe  de- 
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ceased,  but  almply  that 'It  Is  an  Instrument 
tbat  was  at  one  time  dnly  executed  as  a  will 
which  will  stand  as  the  will  pending  the  pro- 
duction and  probate  of  a  later  inatroment  so 
executed.  Such  I  do  not  believe  to  be  the 
theory  of  our  statutory  system  relative  to 
the  proof  of  wUl&  Therefore  I  am  constrain- 
ed to  dissent  from  the  Judgment. 

X  ooncar:  LAWI<OB,  J. 


(ISO  Cat.  tn) 

LOS  ANGELES  INV.  CO.  T.  HOME  SAY. 

BANK  OF  LOS  ANOELBS. 

(L.  A.  489&) 

(Supreme  Court  of  California.    June  19,  1919. 
Rehearing  Denied  July  17,  1919.) 

1.  Banks  and  Banking    «=»148(2)— Fobgbd 
indobsekknt  of  cueok— llabiutt. 

Generally,  If  a  bank  payi  out  money  on  a 
check  drawn  to  order  on  a  forged  indorsement 
of  the  payee's  name,  it  haa  not  paid  in  accord- 
ance with  the  depositor's  order,  and  has  no 
right  to  charge  the  payment  against  the  account. 

2.  Banks  and  Banking   «=>148(2)  —  Fobo- 

ED   INDOBBEMENT  OF  ClIEOK  —  LlABILITr  — 

Neouoence. 
A  bank  which  pays  out  money  on  a  check 
drawn  to  order  on  which  the  payee's  indorse- 
ment has  been  forged  is  liable  to  the  depositor, 
irrespective  of  the  bank's  freedom  from  negli- 
gence. 

8.  Biix8  and  Notes   «=>6— Beabsb  Pafeb. 

Paper  drawn  to  the  order  of  a  fictitious 
payee  is  payable  to  bearer,  but  Is  not  considered 
■o  where  the  maker  did  not  know  the  fact,  but 
believed  the  payee  designated  to  be  an  existing 
person. 

4.  BiLU  AND  Notes  «s96— Ciieces  to  "Fio- 
Trnous  Patees." 
Where  the  officers  of  an  investment  com- 
pany authorized  to  sign  its  checks  signed  checks 
to  the  order  of  fictitious  payees  on  demand  of 
the  fraudulent  manager  of  the  company's  insur- 
ance department  without  any  knowledge  the 
payees  were  fictitious,  such  checks  were  not 
made  to  "fictitious  payees,"  and  were  not  paya- 
ble to  bearer;  the  company  not  being  bound 
by  the  guilty  knowledge  of  its  fraudulent  man- 
ager. 

6.  Pbikcipai.  AND  Agent  «=>18(>— Knowl- 
edge or  Agent— Imputation. 
A  principal  will  not  be  diarged  with  the 
knowledge  of  its  fraudulent  agent  adverse  to 
the  principal  and  against  the  agent's  interest  to 
xeveaL 

e.  Appeal  and  Ebbob  «s>842(7)— Review- 
Finding. 
A  finding  of  negligence  on  the  part  of  plain- 
tiff, in  the  at>sence  of  a  conflict  in  the  evidence, 
was  not  a  finding  on  a  question  of  fact  conclud- 
•d  <m  appeal  by  the  finding ;   the  conclusion  be- 


ing one  which  could  not  reasonably  b«  drawn 
from  the  probative  facts  In  evidence. 

7.  Banks  and  Banking   «=3l48(3)  —  Pat- 

MEHT  ON    FoBGED   IND0BSEUENTS--C0NTBIB- 

UTOBT  Negligence. 
Investment  company,  which  drew  checks  on 
the  requisition  of  the  manager  of  its  insurance 
department  relying  upon  his  honesty  and  the 
regularity  of  his  demands  on  their  face,  held 
not  guilty  of  any  negligence  indudng  or  con- 
tributing to  the  payment  by  a  bank  of  such 
checks  drawn  to  the  order  of  fictitious  payees 
whose  indorsements  were  forged  by  such  fraud- 
ulent manager. 

8.  Banks  and  Banking   «=3l48(3)  —  Pat- 

KENT   ON    FOBOED    lNDOBSEiaCNTS--GOinUB- 

irroBT  Neguoence. 
Any  negligence  of  an  investment  company 
in  drawing  on  the  mere  requisition  of  the  man- 
ager of  its  insurance  department  checks  to  the 
order  of  fictitious  payees  whose  Indorsements 
were  forged  by  the  manager  held  not  to  have 
contributed  to  or  induced  the  acceptance  of 
such  forged  indorsements  by  defendant  bank. 

9.  Banks  and  Banking    ©=»  148(4)  —  Pat- 
ment  on  Forged  Indobseuents— £!zAiaNA- 

TION   BT  DePOSITOB. 

A  bank  depositor  is  not  bound  to  examine 
the  indorsements  on  returned  checks,  though  he 
is  bound  within  a  reasonable  time  to  ascertain 
the  genuineness  of  the  cbedu  themselves. 

10.  Banks  and  Banking      ®s>148(4)— Pat- 

UENT  ON  FOBGED  InDOBSEMENTS. 

Though  there  was  an  account  stated  be- 
tween a  bank  and  its  depositor  by  the  rendition 
of  semimonthly  statements,  such  account  stated 
could  be  opened  by  the  depositor  for  fraud  or 
mistake,  as  mistake  by  the  depositor  in  draw- 
ing checks  on  the  requisition  of  the  manager 
of  its  insurance  department  to  fictitious  payees 
whose  indorsements  were  forged  by  the  manager 
and  the  checks  cashed  with  the  bank. 

11.  Banks  and  Banking   ^s»148(4)— Aobee- 
MBNT  IN  Passbook— Binding  Fobce. 

Before  a  bank,  sued  by  its  depositor  to  re- 
cover the  amount  of  checks  paid  on  forged  in- 
dorsements, can  avail  itself  of  a  statement  head- 
ed "Agreement  with  Depositor,"  printed  in  front 
of  the  passlKiok,  which  statement  provides  that 
after  10  days  the  depositor  cannot  question  the 
genuineness  of  indorsements,  etc.,  the  bank 
must  prove  the  statement  was  called  to  the  at- 
tention of  some  responsible  officer  of  the  de- 
positor, a  corporation. 

12.  Banks  and  Banking      «=»154(3)— Pat- 

MENT     ON     FoBOED     iNDOBSEiaSNTB— TkNDEB 

Back  of  Checks. 
Where  a  bank  paid  diecks  of  its  depositor 
on  forged  indorsements,  and  on  demand  by  the 
depositor  for  payment  of  the  amount  involved 
took  such  a  position  that  tender  back  of  the 
checks  to  it  by  the  depositor  would  have  been 
nn  idle  ceremony,  such  a  tender  back  was  not 
required. 

13.  Appeal  and  Ebbob    4=s>178(4)— RAinna 
Question. 

Such  a  point  as  lack  of  tender  by  piaintiif 
to  defendant,  which  plaintiff  might  and  in  all 
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probability  could  bave  met  by  sufficient  evidence 
if  objection  bad  been  made  during  trial  on  gucb 
ground  to  any  recoyery,  cannot  be  raised  for 
tbe  first  time  on  appeal. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Fred  H.  Taft,  Judge. 

Action  by  the  Los  Angeles  Investment  Com- 
pany, a  corporation,  against  the  Home  Sar- 
Ings  Bank  of  Los  Angeles,  a  corporation. 
From  Judgment  for  defendant,  plaintlfT  ap- 
peals.   Reversed. 

Flint  &  Jutten  and  L.  W.  Jutten,  all  of 
Los  Angeles,  for  appellant 

Herbert  J.  Goudge,  Charles  L.  Chandler, 
and  Goudge,  WUllaras,  Chandler  &  Hughes, 
all  of  Los  Angeles,  for  respondent. 

OLNET,  J.  This  is  an  action  to  recover 
$10,009-20,  the  aggregate  of  certain  checks 
drawn  by  the  plaintiff  upon  its  deposit  ac- 
count with  the  defendant  bank  and  paid  by 
the  latter  on  forged  indorsements.  The  de- 
fendant had  judgment  In  the  court  l)elow, 
and  the  plaintiff  appeals. 
.  The  material  facts  are  not  in  dispute,  and 
are  these: 

The  plaintiff  Is  a  large  concern  in  Los 
Angeles,  engaged  in  many  lines  of  the  real ,' 
estate  business.  Among  other  activities,  it ' 
acted  aa  a  solicitor  and  broker  of  fire  in- 
surance, and  bad  a  separate  department  for 
attending  to  this  class  of  business.  The  man- 
ager of  this  department  was  one  F.  R.  Emory. 
As  might  be  supposed,  the  business  of  the 
department  required  the  constant  making  of 
disbursements,  which  were  made  by  check. 
Emory  bad  no  authority  to  sign  checks,  and  | 
the  method  of  obtaining  them  was  for  the , 
Insurance  department  to  prepare  a  demand 
or  requisition  for  the  payment,  showing  what 
It  was  for  and  to  whom  it  was  to  be  made. 
This  requisition  was  then  transmitted  to 
the  accounting  department,  where  It  was 
esarainod  and,'  If  found  correct,  approved  and 
entered  on  tbe  plaintiffs  books.  A  Check 
in  accordance  with  the  demand  was  then  pre- 
pared and  presented  with  the  approved  de- 
mand to  the  officers  authorized  to  sign  checks. 
Upon  being  signed,  it  was  returned  to  the 
Insurance  department  for  delivery  to  the 
party  to  whom  payment  was  to  be  made.  So 
far  as  appears,  there  would  seem  to  be  no 
substantial  difference  between  the  system 
adopted  by  the  plaintifF  for  tbe  signing  of 
checks  and  making  of  disbursements  and 
those  followed  by  most  large  concerns. 

Beginning  with  February  17, 1014,  and  end- 
ing September  11,  1015,  Emory  prepared  a 
series  of  some  20  demands  on  behalf  of  his 
department  for  cbecks  in  payment  of  ostensi- 
ble claims  ngalnst  the  company  which  did 
not  in  fact  e.xlst.  Several  of  the  demands 
(A^e  a  purely  fictitious  name  as  the  name  of 
the  party  to  be  paid.    la  the  other  cases 


the  name  of  a  persmi  known  to  Emory  was 
used,  but  such  i)erson  had  notlilng  \rhatev» 
to  do  with  the  matter,  was  utterly  ignorant 
of  it,  and  Emory  had  no  Intention  of  making 
any  payment  to  him.  The  demands  in  some 
cases  appeared  to  be  for  return  of  premiums 
In  tbe  other  and  the  majority  of  cases  they 
appeared  to  be  in  settlement  with  an  agent 
for  premiums  collected  by  the  conipany. 

Checks  were  signed  by  the  officers  of  the 
company  In  accordance  with  these  demsmds 
and  returned  to  Emory  for  delivery  to  the 
ostensible  payees.  Upon  their  receipt,  £2ui- 
ory  indorsed  them  in  tbe  name  of  the  os- 
tensible payees,  then  indorsed  his  own  name, 
and  secured  their  payment,  in  most  cases  by 
direct  presentation  to  the  defendant,  and  in 
other  cases  through  other  banks. 

In  addition  to  the  20  checks  so  signed  up- 
on false  demands,  there  was  one  check  sign- 
ed upon  a  bona  fide  demand  and  in  favor  of 
a  genuine  payee,  which  Emory,  instead  of 
delivering,  realized  upon  in  similar  fashion 
by  forging  the  payee's  indorsement 

During  the  period  between  the  first  and 
the  last  of  these  checks,  tbe  bank  sent  the 
usual  bank  statement  with  canceled  checks 
to  the  plaintiff  every  half  month ;  the  state- 
ment specifying  that  claims  or  exceptions 
must  be  made  within  10  days  or  the  ac- 
count would  be  considered  correct 

[1]  The  general  rule  must  be  conceded  that 
the  undertaking  of  a  bank  is  to  pay  out  the 
dei>ositor's  money  only  on  tbe  order  of  the 
depositor  and  in  accordance  with  that  order. 
If  it  pays  out  money  on  a  check  drawn  to 
order,  as  were  the  checks  in  this  case,  upon 
a  forged  indorsement  of  the  payee's  name,  it 
has  not  paid  in  accordance  with  the  depos- 
itor's order,  and,  in  the  absence  of  anything 
further,  has  no  right  to  charge  such  payment 
against  the  depositor's  account 

To  escape  from  the  operation  of  this  ele- 
mentary rule,  the  bank  advances  five  de- 
fenses: 

First  that  It  was  not  negligent  in  paying 
on  the  forged  indorsements. 

Second,  that  the  checks  were  drawn  to 
fictitious  payees  and  were  therefore,  in  ef- 
fect, payable  to  bearer,  with  the  result  tliat 
the  payments  to  Emory,  who  was  the  bear- 
er, were  in  accord  with  the  terms  of  the  de- 
positor's order. 

Third,  that  tbe  depositor  was  guilty  of 
negligence  which  induced  or  contributed  to 
the  payments,  and  therefore  was  estopped 
from  insisting  on  tbe  responsibility  of  the 
bank. 

Fourth,  that  the  rendition  of  the  half- 
monthly  statements  to  the  plaintiff  and  the 
latter's  failure  to  object  thereto  constituted 
a  stated  account  between  the  parties  wbldh 
could  not  be  gone  behind. 

Fifth,  that  the  plaintiff  had  not  offered  to 
return  the  checks  in  question,  and  this  was 
n  condition  precedent  to  its  right  of  recor- 
ery. 
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(21  In  regard  to  the  first  defense,  want  of 
negligence  on  the  part  of  the  bank.  It  is  evi- 
deot  on  very  slight  consideration  that  it  is 
wholly  immaterial  whether  the  bank  was 
negligent  or  not  in  paying  on  the  forged  in- 
dorsements. The  obligation  of  the  bank  is 
not  merely  to  use  reasonable  care  to  pay  on 
the  depositor's  order  and  in  accordance  there- 
with. Its  undertaking  and  obligation  are 
absolnte  that  it  will  pay  only  in  that  manner. 
If  we  have  the  simple  case  of  a  payment  on 
a  forged  indorsement  without  anything  fur- 
ther, it  makes  no  difference  how  careful  the 
bank  was  in  making  payment  or  how  im- 
possible of  detection  the  forgery  was.  That 
1b  a  risk  which  the  bank  and  not  the  de- 
positor assumes.  3  R.  G.  L.  p.  542 ;  1  Morse 
on  Banks  &  Banking,  §  474 ;  Otis  Elevator 
Co.  T.  First  Nat  Bank,  163  CaL  31,  38,  124 
Pat  704,  41  L.  R.  A.  (N.  S.)  B29. 

(1]  As  to  the  second  defense,  it  is  true  that 
paper  drawn  to  the  order  of  .a  fictitious  pay- 
ee is  payable  to  bearer,  and  if  the  checks 
liere  are  of  that  character  the  bonk  was  Jus- 
tifled  in  paying  them.  But  It  is  also  true 
that  paper  is  not  considered  as  drawn  to  a 
fictitious  payee  where  the  maker  did  not 
know  it  to  be  so  drawn  but  believed  the 
payee  designated  to  be  an  existing  person. 
8  Corpus  Juris,  179;  Hatton  t.  Holmes,  87 
CaL  208,  31  Pac.  113L 

It  is  also  true  that  the  payee  named  in 
several  of  the  checks  had  no  existence  in  the 
mind  of  Emory,  and  that  the  payees  named 
in  all  of  the  others  with  one  exception — that 
prepared  on  a  bona  fide  demand — were  per- 
sons to  whom  Emory  did  not  Intend  the 
checks  to  come.  As  to  Emory,  the  payees, 
with  the  single  exception  noted,  were  all 
fictitious.  The  question  is :  Were  they  ficti- 
tious as  to  the  plaintiff  company? 

The  answer  to  this  question  obviously  de- 
pends upon  whether  Emory's  intention  that 
tte  checks  t>e  made  payable  to  persons  who 
were  not  to  receive  the  paper,  who  were 
nonexistent  so  far  as  the  checks  were  con- 
cerned, is  attributable  to  the  company.  The 
bank's  counsel  In  their  brief  say: 

"Bat  appellant  did  intend  something  when  it 
issued  the  checks.  What  was  it?  It  intended 
that  the  money  be  paid  to  the  person  to  whom 
Emory  intended  it  to  be  paid— and  the  money 
wu  10  paid." 

[4,  t]  This  Is  the  very  crux  of  the  matter. 
Bat  is  it  true?  Plainly  it  is  not.  Emory 
did  not  execute  the  checks  on  behalf  of  the 
company.  It  is  the  intention  of  the  officers 
who  did  that  must  be  taken  to  be  the  in- 
tention of  the  company.  The  execution  of 
the  checks  was  one  within  the  scope  of  their 
authority,  not  within  that  of  Emory.  As  to 
these  officers.  It  is  plain  that  they  did  not 
intend  to  execute  checks  to  fictitious  parties 
or  to  pay  money  to  the  person  to  whom 
Anory  intended  It  should  be  paid,  to  wit, 
bbnaelf.    They  intended   to   pay   money   to 


what  tbey  believed  to  be  existent  persona, 
and,  this  being  so,  the  checks  cannot  be  con- 
sidered as  made  to  fictitious  payees. 

Nor  is  the  (ompany  bound  by  the  guilty 
knowledge  of  Emory.  That  knowledge  was 
adverse  to  ills  company  and  such  as  in  the 
nature  of  things  he  would  not  communicate 
to  it.  It  is  elementary  that  a  principal  will 
not  be  charged  with  knowledge  of  an  agent 
under  such  circumstances.  Henry  y.  Allen, 
151  N.  T.  1,  45  N.  B.  S55,  36  L.  R.  A.  658; 
United,  etc.,  Co.  r.  Central,  etc..  Bank,  185 
Pa.  586,  40  Atl.  »7.  This,  of  course,  is  very 
different  from  an  agent  binding  bis  principal 
by  acts  done  within  the  scope  of  his  author- 
ity, although  done  with  knowledge  and  intent 
adverse  to  his  principal ;  and  we  have  no  in- 
tention of  saying  that  an  agent  may  not  bind 
his  principal  imder  such  circumstances.  It 
may  well  be  that  in  this  case,  if  Emory  had 
bad  authority  to  draw  checks,  and  had  drawn 
these  particular  ones  making  them  payable 
to  fictitious  payees,  bis  intent  in  this  respect 
would,  in  legal  effect,  as  to  third  persons  be 
the  intent  of  the  company,  although  such  in- 
tent was  adverse  to  the  company  and  part  of 
a  scheme  to  defraud  it-  But  charging  a  prin- 
cipal with  knowledge  merely  because  suA 
knowledge  is  possessed  by  an  agent,  and 
charging  him  with  acts  done  by  the  agetit 
within  the  scope  of  his  authority,  are  not  the 
same  thing,  and  it  is  only  in  the  latter  case 
that  the  principal  may  be  bound  by  the  nn- 
communicated  information  or  intent  of  the 
agent  when  such  information  or  Intent  is 
hosAle  to  the  principal.  The  point  in  this 
case  is  that  the  checks  were  not  executed  by 
the  guilty  agent ;  we  are  not  concerned  with 
an  act  done  by  him  within  the  scope  of  his 
authority,  and  therefore  his  guilty  intent  and 
knowledge  are  not  the  intent  and  knowledge 
of  his  principal.  The  intent  and  knowledge 
of  the  principal  was,  as  we  have  said,  that  of 
the  officers  who  drew  the  checks,  and  tbey 
were  wholly  innocent  of  any  intention  of 
drawing  diecks  to  fictitious  payees. 

There  Is  eminent  authority  to  sustain  the 
foregoing  views.  In  Shipman  v.  Bank,  126 
N.  Y.  318,  27  N.  B.  371,  12  L.  R.  A.  791,  22 
Am.  St  Rep.  821,  the  facts  and  contentions 
are  practically  identical  with  those  of  the 
case  at  bar.  One  Bedell,  an  employ^  of  the 
pliintiffs  and  in  charge  of  their  real  estate 
department,  secured  from  time  to  time  checks 
of  the  plaintiffs  with  which  to  pay  parties 
whom  Bedell  represented  were  borrowing 
money  from  or  through  the  plaintiffs.  Some- 
of  these  alleged  Iwrrowers  were  real  persons, 
who  were  not,  however,  borrowing  any  money 
and  to  whom  Bedell  had  no  intention  of 
delivering  the  checks.  Others  were  nonexist- 
ent persons.  The  Checks  were  In  each  case 
made  payable  to  the  order  of  the  alleged  tx>r- 
rower.  Bedell,  on  receiving  the  checks,  forg- 
ed the  names  of  the  ostensible  payees,  and 
had  the  checks  presented  to  the  defendant 
bank  on  whom  they  were  drawn,  which  paid' 
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them.  The  amount  InvolTed  was  veiy  large, 
and  the  case  was  elaborately  presented  and 
argued  by  eminent  counsel.  In  reply  to  the 
contention  that  the  checks  were  payable  to 
fictitious  persons  and  therefore  to  bearer, 
the  court  said  (126  K.  Y.  330,  331,  27  N.  £3. 
874. 12  L.  B.  A.  781.  22  Am.  St.  Bep.  821): 

"It  is  claimed  by  the  defendant  that  the  10 
checks  made  payable  to  the  order  of  persons 
having  no  existence  were,  in  legal  effect,  paya- 
ble to  bearer,  it  is  provided  by  statute  that 
paper*  made  payable  to  the  order  of  a  hctitiuus 
person  and  negotiated  by  the  maker  has  the 
same  validity  'as  against  the  maker  and  all 
persons  having  knowledge  of  the  facta^  as  if 
payable  to  bearer.'     1  U.  S.  768,  §  5. 

"We  are  of  the  opinion,  upon  examination  of 
the  authorities  cited  by  counsel  on  butli  sides, 
that  this  rule  applieF  only  to  paper  put  into  cir- 
culation by  the  maker  with  knowledge  that  the 
name  of  the  payee  does  not  represent  a  real 
person.  The  maker's  iuteution  is  the  contiol- 
liug  consideration  which  determines  the  churuo- 
ter  of  such  paper.  It  caunot  be  treated  as  paya- 
ble to  bearer  unless  the  maker  knows  the  payee 
to  be  fictitious  and  actually  intends  to  make  the 
paper  payable  to  a  fictitious  person.  Irving  Na- 
tioual  Bank  v.  AUcy,  7»  N.  )C.  5ii6:  TurubuU 
V.  liowyer,  40  N.  Y.  406  [100  Am.  Dec.  523] ; 
Vagliano  v.  Bank  of  England,  L.  It.  22  Q.  B.  U. 
103;  8.  c.  on  appeal  23  Q.  B.  243;  Armstrong 
V.  Pomeroy  Nat.  Bank,  46  Ohio  St.  012  [22  N. 
a  866,  6  L.  K.  A.  625,  15  Am.  St.  Rep.  U55,  7 
Railway  and  Corporation  Law  Journal,  114] ; 
Gibson  v.  Minet,  1  U.  Black.  569. 

"The  findings  of  the  referee  that  the  plaintiffs 
in  good  faith  believed  that  the  names  of-  the 
payees  represented  real  persons,  entitlod  to  re- 
ceive from  them  the  amount  of  the  check  in 
each  case,  having  been  led  to  believe  this  by 
the  fraudulent  contrivances  of  Bedell,  and  that 
they  intended  that  Bedell  should  deliver  the 
check  to  a  real  payee  therein  named  and  that 
they  did  not  intend  that  they  should  go  into 
circulation  or  be  paid  by  defendant  otherwise 
than  through  a  delivery  to  and  indorsement  by 
the  payee  named ;  and  that  plaintiffs  gave  no 
authority  to  Bedell  to  indorse  the  name  of  the 
payee,  or  to  put  the  checks  into  circulation,  and 
that  no  one  in  fact  relied  on  any  appearance  of 
authority,  derived  from  the  plaintiffs,  in  Bedell 
to  indorse  the  payee's  natae  upon  the  checks 
or  to  put  them  in  circulation — dispose  of  this 
question.  The  indorsement  of  the  names  of  the 
fictitious  payees  upon  the  checks,  with  intent  to 
deceive  and  to  put  the  checks  in  circulation, 
constituted  the  crime  of  forgery  by  means  of 
which,  and  without  any  fault  of  the  plaintiffs, 
payment  was  obtained  thereon.  The  defendant 
does  not  occupy  any  different  position  with  ref- 
erence to  the  checks  payable  to  fictitious  payees 
than  it  does  with  reference  to  those  payable  to 
real  parties  whose  indorsements  were  forged. 

"Bedell,  of  course,  knew  that  the  payees  were 
fictitious,  but  be  was  not  acting  within  the 
•cope  of  bis  employment,  but  in  carrying  out  a 
scheme  of  fraud  upon  the  plaintiffs,  and  under 
such  circumstances  his  knowledge  cannot  be  im- 
puted to  his  principals.  Frank  t.  Chemical 
Nat  Bank.  84  N.  Y.  209  (38  Am.  Rep.  601] ; 
'Weisaer  v.  Denison,  10  N.  Y.  68  [61  Am.  Dec. 
731];    Welsh  t.  German  American   Bank,  73 


N.  Y.  424  [29  Am.  Rep.  175];   Cava  T.  Cave, 
L.  R.  15  Ch.  Div.  643,  644." 

Identical  facts  and  contentions  also  appear 
In  Jordan  Marsh  Co.  t.  National  Shawmut    • 
Bank,  201  Mass.  397,  408,  87  N.  E.  740,  743 
(22  L.  R.  A.  [N.  S.]  250).    Upon  the  point  un- 
der Immediate  discussion  the  court  said: 

"The  question  arises  whether  the  making  of  a 
check  payable  to  a  fictitious  or  uouexisting  per- 
son, through  negligent  failure  to  discover  the 
fraud  by  which  the  check  is  obtained,  stands 
differently  from  making  a  check  to  an  actual 
person,  in  reference  to  its  effect  upon  payment 
by  the  defendant.  We  are  of  opinion  that  there 
is  no  difference  in  law.  In  either  case  it  is  tbe 
duty  of  the  bank  to  see  that  there  is  a  genuine 
•indorsement  In  some  respects  it  would  be 
more  difficult  to  deceive  a  bank  in  this  particu- 
lar, as  against  vigilant  investigation,  if  the 
payee  was  fictitious  than  if  he  were  reaL  In 
some  respects  it  might  be  less  difficult.  We 
know  of  no  decision  that  has  recognized  a  differ- 
ence in  law  between  the  two  cases.  It  has 
been  held  that  there  is  no  difference.  Arm- 
strong V.  National  Bank.  46  Ohio  St.  512,  6 
U  H.  A.  625,  22  N.  E.  866  [15  Am.  St  Rep. 
655]." 

To  the  same  effect  la  TJ.  S.  t.  Nat.  Bank  of 
Commerce.  205  Fed.  433,  123  C.  C.  A.  601. 

The  bank's  counsel  rely  largely  to  sustain 
their  position  upon  two  decisions,  Phillips  y. 
Mercantile  Nat  Bank,  140  N.  Y.  656,  35  N.  B. 
982,  23  L.  R.  A.  6S4,  37  Am.  St.  Rep.  696,  and 
Snyder  v.  Com  Exchange  Bank,  221  Pa.  699, 
70  Atl.  876,  128  Am.  St  Bep.  780.  The  facts 
in  these  two  cases  were  much  the  same  as 
those  In  the  case  at  bar,  with  a  very  impor- 
tant exception,  viz.,  that  the  dishonest  em- 
ployfi  had  authority  to  draw  checks  and  did 
himself  draw  the  very  diecks  In  question. 
In  both  cases  the  ded.sion  is  put  upon  this 
ground  and  on  this  ground  distinguished  from 
Shlpman  v.  Bank,  supra. 

[6, 7]  As  to  the  third  defense,  that  the 
plaintiff  was  guilty  of  negligence  which  In- 
duced or  contributed  to  the  payment  of  the 
checks  by  the  bank,  the  only  negligence  claim- 
ed Is  In  the  olticers  of  the  plaintiff  stgning 
the  checks  on  the  false  demands  or  requisi- 
tions of  Emory,  and  In  the  failure  of  the 
plaintiff  to  discover  the  forgeries  more 
promptly.  The  lower  court  found  such  negli- 
gence, and  It  Is  urged  upon  us  that  the  ques- 
tion being  one  of  fart  Is  concluded  on  appeal 
by  snch  finding.  This  is  not  true,  of  course, 
if  there  is  no  conflict  In  the  evidence  (and 
there  Is  none),  and  the  conclusion  of  negli- 
gence is  one  which  cannot  reasonably  be 
drawn  from  the  probative  facts  put  In  evi- 
dence. We  are  much  Inclined  to  the  opinion 
that  negligence  cannot  be  reasonably  Infer- 
red from  the  probative  facts  In  thhi  case.  The 
company  had  rather  an  elaborate  system  of 
approving,  checking,  and  entering  demands 
before  checks  were  drawn  to  pay  them.  It 
was,  as  we  have  said,  very  similar  to  the 
systems  found  in  other  large  corporations. 
Complaint  is  dilefly  made  that  tbe  company 
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relied  upon  tbe  honesty  of  Its  beads  of  de- 
partments and  the  regularity  on  their  face  of 
tbe  detnauds  or  requisitions  which  such  heads 
approved,  and  make  no  Investigation  to  deter- 
mine whether  snch  demands  were  fraudulent 
or  not.  But  trust  must  be  placed  in  some 
one  (Kohn  t.  Sacramento,  etc.,  Co.,  168  CaL 
1,  141  Pac.  626;  The  Yamato  v.  Bank.  170 
CaL  351,  149  Pac.  826),  and  necessarily  In 
beads  of  departments.  If  trusting  them  In 
regard  to  demands  for  checks  for  disburse- 
ments regular  up(»  their  face  is  negligence, 
so  it  would  be  negligence  to  trust  them  in  a 
bimdred  other  ways  in  which  it  is  within 
their  power  to  defraud  their  employer.  Busi- 
ness could  not  be  conducted  on  any  sucb 
basis.  It  is  impossible  for  any  large  concern 
to  isrestigate  minutely  in  advance  every  de- 
mand for  disbursement  necessary  for  it  to 
make  in  its  daily  business.  The  delay  and 
expense  of  so  doing  would  be  too  great 

(S]  But  however  this  may  be,  even  if  the 
company  were  guilty  of  negligence  in  signing 
the  checks  upon  the  fraudulent  demands  of 
Emory,  it  is  plain  that  such  negligence  did 
not  contribute  to  or  Induce  the  acceptance  by 
the  banks  of  the  forged  indorsements.  The 
forgery  of  the  indorsements  was  entirely  dis- 
tinct from  the  issuance  of  the  checks  on 
false  demands,  and  there  was  no  relation 
between  them.  This  la  clearly  shown  by  the 
fact  that  Emoiy  could  just  as  easily  have 
forged  indorsements  on  and  secured  the  pay- 
ment of  checks  issued  on  genuine  demandis, 
and  in  fact  did  so  in  one  instance. 

This  point  also  is  discussed  in  Jordan 
Marsh  Co.  v.  National  Shawnut  Bank,  supra, 
and  the  matter  is  there  summed  up  as  follows 
(201  Mass.  408,  87  N.  B.  742, 22 1*  B.  A.  [N.  S.] 
250): 

"But  the  whole  duty  of  seeing  whether  there 
is  a  forgery  of  such  an  indorsement  upon  any 
check  rests  primarily  upon  the  banker.  The 
drawer  of  the  chedc  has  nothing  to  do  with 
tliat.  Ordinarily  he  makes  no  representation 
that  lias  any  relation  to  it.  In  the  case  just 
sapposed  be  made  no  representation  in  regard 
to  it  The  checks  payable  to  the  order  of  A.  L. 
Scfton,  which  she  did  not  indorse,  were  wrongly 
paid,  and  the  defendant's  liability  for  payment 
is  like  that  for  the  payment  of  any  other  check 
bearing  such  a  forged  indorsement.  The  plain- 
tiff had  nothing  to  do  with  the  payment,  or  with 
the  defendant's  performance  or  nonperformance 
of  its  duty  to  see  that  payment  was  made  to  the 
rJKht  person.  There  are  many  cases  that  il- 
lustrate the  3nile  that  negligence  of  the  maker 
is  immaterial  unless  it  is  of  a  kind  that  di- 
rectly and  proximately  affects  the  conduct  of 
the  banker  in  the  performance  of  bis  duties. 
[Citing  many  cases.]" 

[S]  The  otlier  particular  in  which  it  la 
dalmed  that  tbe  plaintiff  was  negligent  is, 
as  we  liave  said,  tliat  the  plaintiff  did  not 
examine  more  carefully  the  canceled  checks 
as  they  were  returned  to  It,  and  discover  the 
forgeries  earlier.  The  plaintiff  did  indeed 
make   aome    examination   of    the   returned 


checks  to  see  that  the  indorsements  were 
regular.  But  a  depositor  is  not  bound  to  ex- 
amine the  indorsements  on  returned  checks. 
He  is  bound  within  a  reasonable  time  to  as- 
certain the  genuineness  of  the  checks  them- 
selves (Janln  v.  London,  etc..  Bank,  92  CaL 
14,  27  Pac.  1100,  14  L.  R.  A.  320,  27  Am.  St 
Rep.  82);  but  as  to  indorsements,  the  rule 
and  its  reason  are  correctly  stated  in  Shipman 
v.  Banit,  supra. 

"The  defendant's  contract  was  to  pay  the 
checlcs  only  upon  a  genu>:ie  indorsement  The 
drawer  is  not  presumed  to  know,  and  in  fact 
seldom  docs  know,  the  signature  of  the  payee. 
The  bank  must,  at  its  own  peril,  determine  that 
question.  It  has  the  opportunity,  by  requiring 
identification  when  the  check  is  presented,  or  a 
responsible  guaranty  from  the  party  presenting 
it  of  ascertaining  whether  the  indorsement  is 
genuine  or  not  When  it  returns  the  rheok  to 
the  depositor,  as  evidence  of  a  payment  made 
by  his  direction,  the  latter  has  the  rigtit  to  as- 
sume that  tbe  bank  has  ascertained  the  fact  to 
be  that  the  indorsement  is  genuine.  Wcisscr 
V.  Dennison,  10  N.  T.  68  (61  Am.  Dec.  731]; 
Welsh  V.  German  American  Bank,  78  N.  T. 
424  [20  Am.  Rep.  1751;  Prank  v.  Chemical 
Nat  Bank.  84  N.  T.  209  [38  Am.  Rep.  601] ; 
First  Nat  Bank  v.  Whitman,  94  U.  S.  347  [24 
L.  Ed.  2291:  lieather  Mfg.  Bank  v.  Mortcan. 
117  V.  S.  107  [6  Sup.  Ct.  657,  29  L.  Ed.  811]."* 

See,  also,  Jordan  Marsh  Co.  r.  Nat  Bank, 
supra ;  United,  etc.,  Ca  v.  Central,  etc..  Bank, 
186  Pa.  586,  40  Atl.  97;  German,  etc..  Bank 
V.  Citizens',  etc.  Bank,  101  Iowa,  530,  70  N. 
W.  769,  63  Am.  St  Rep.  399;  Guaranty,  etc., 
Co.  T.  Lively  (Tex.  Civ.  App.),  149  S.  W.  211 ; 
Masonic,  etc.,  Ass'n  v.  First  State  Bank,  99 
Miss.  610,  56  South.  408. 

[10]  As  to  tbe  fourth  ground  of  defense, 
that  there  was  an  account  stated  between  the 
parties  by  reason  of  the  rendition  of  semi- 
monthly statements  by  the  bank  to  tbe  plain- 
tiff and  no  objection  made  by  the  plaintiff, 
it  is  the  rule  that  an  account  stated  may  be 
opened  for  fraud  or  mistake  shown.  The  mis- 
take in  this  case  is  plain,  and  the  rule  is  as 
applicable  to  an  account  stated  between  a 
bank  and  a  depositor  as  to  any  other.  Ship- 
man  v.  Bank,  supra;  Jordan  Marsh  Co.  r. 
Shawmnt  Nat  Bank,  supra;  Janln  v.  Lon- 
don, etc..  Bank,  supra ;  3  R.  C.  L.  632. 

[11]  A  further  question,  however,  presents 
Itself  upon  this  point  In  the  front  of  the 
passbook  used  l^  the  plaintiff  up  to  June, 
1914,  is  a  printed  statement  headed  "Agree- 
ment with  Depositor,"  and  reading  as  follows 
(tbe  italics  are  ours): 

"In  accepting  this  pa8sl>ook  it  is  understood 
that  the  Globe  Savings  Bank  in  receiving  notes, 
drafts  and  checks  on  points  other  than  Ixia 
Angeles,  either  for  collection  or  credit,  shall 
transmit  the  same  in  the  usual  manner  for  col- 
lection, either  to  the  bank  on  which  the  same 
are  drawn,  or  to  sucb  bank  or  persons  as  it  may 
deem  reliable,  with  the  express  understanding 
that  the  same  is  done  solely  for  account  and 
convenience  of  the  depositor,  and  that  the  Glob* 
Savings  Bank  shall  in  no  way  be  liable  fw  d*- 
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fault  of  807  such  bank,  person  or  subagents,  or 
for  loss  in  transit,  or  for  any  otber  cause  what- 
ever, until  the  proceeds  in  actual  monry  shall 
come  into  its  possossion. 

"It  is  also  further  expressly  agreed  nnd  de- 
clared that  it  is  a  condition  upon  which  the 
Globe  Savings  Bank  accepts  the  deposits  of, 
pays  the  checks  of,  and  does  business  for  the 
depositor  herein  named,  that  whenever  this 
book  may  be  written  up  by  the  said  bank  and 
returned  to  said  depositor  with  checks  drawn 
by  said  depositor  on,  and  paid  by  said  bank, 
and  other  vouchers,  by  personal  delivery,  mes- 
senger, mail  or  otlierwise,  said  depositor  shall, 
within  10  days  after  receipt  thereof  make  such 
examination  of  the  account  and  the  returned 
vouchers  and  checks  as  will  satisfy  him  (or  her) 
of  their  correctness,  genuineness  and  regularity, 
both  aa  to  face  and  indortementt,  and  that  a 
failure  by  said  depositor  to  report  in  writing 
anything  to  the  contrary  to  said  bank  within 
10  days  after  such  delivery,  shall  be  deemed  p(» 
itive  and  conclusive  evidence  that  the  examina- 
tion as  above  has  been  made  by  said  deposi- 
tor, and  that  the  account  and  checks  and  vouch- 
ers have  been  found  correct  in  all  the  particu- 
lars above  indicated,  and  that  after  the  said 
10  days  shall  have  elapsed  without  objection 
or  notice  to  the  Mid  banlt  of  errors  or  oroiwiioDS, 
the  said  depositor  shall  not  have  the  right  as 
against  the  said  bank  to  question  or  dispute  the 
genuineness,  regularity  or  correctness  of  the 
snid  account,  vouchers,  or  chocks  or  any  of  them 
concerning  the  amount  thereof,  or  the  sienntureg 
or  other  writing  on  the  face  of  said  checks  or 
the  indttnemenU,  or  other  writings  on  the  back 
thereof." 

This  statement  is  not  signed  by  the  plain- 
tiff, nor  Is  there  any  showing  that  it  was  call- 
ed to  the  plaintiff's  attention  or  wittingly 
agreed  to  by  It.  It  Is  Just  the  character  of 
thing  that  the  average  man  would  not  trouble 
to  read,  or  reading  would  fall  to  appreciate 
the  slgniflcanoe  of  the  Inclusion  In  It  of  "in- 
dorsements," and  the  fact  that  It  very  mate- 
rially changed  the  usual  obligation  of  a  bank 
to  Its  depositors.  There  Is  no  reason,  so  far 
as  we  know,  why  a  depositor  may  not  make 
such  an  agreement  If  he  deliberately  chooses 
to  do  so,  unreasonable  as  it  Is.  But  It  Is 
evident  thqt  the  statement  comes  in  the 
category  of  "traps  for  the  unwary,"  and  be- 
fore sudi  statement  can  be  given  effect  aa  a 
contract  binding  upon  the  depositor  and 
changing  in  a  stbstantlal  particular  the  re- 
lation which  presumably  he  thought  he  was 
entering  into.  It  must  appear  affirmatively 
that  he  consented  and  agreed  to  it  either  by 
being  required  to  sign  it  or  by  baring  his  at- 
tention particularly  called  to  it.  It  is  not 
sufficient  merely  that  it  apt>ear  In  the  front 
of  the  passbook.  The  case  is  not  one  in  which 
the  party  must  know  that  he  Is  accepting  a 
contract,  as  where  he  is  accepting  an  insur- 
ance policy,  and  should  therefore  realize  tba 
necessity  of  acquainting  himself  with  its 
,  terms.  For  this  reason  it  does  not  come 
within  the  principle  of  such  cases  as  Madsen 
7.  Maryland  Casualty  Co.,  168  Cal.  204,  142 
Pac.  61.    It  Is  more  nearly  analogous  to  the 


case  of  special  conditions  or  limitations  print- 
ed on  the  back  of  a  railroad  ticket.  It  is  also 
to  be  noted  that  probably  the  passbook  never 
came  to  the  attention  of  any  responsible 
officer  of  the  plaintiff  authorized  to  make 
contracts.  The  actual  handling  of  the  pass- 
book and  the  making  of  deposits  is  ordinarily 
in  the  case  of  large  concerns  intrusted  to 
some  subordinate.  The  case  comes  within 
the  principles  discussed  on  pages  260  to  263 
of  9  Cyc.  and  is  not  distinguishable  from  Nen- 
man  t.  National  Shoe,  etc.,  Exch.,  26  Misc. 
Rep.  388,  56  N.  Y.  Sum>.  193,  and  Ackenhan- 
sen  y.  Peoples',  etc..  Bank,  110  Mich.  179,  68 
N.  W.  118,  33  Ia  R.  A.  408,  64  Am.  St  Rei>. 

33a 

In  order  for  the  bank  to  avail  Itself  of  the 
statement  as  a  contract  made  by  the  plaintiff, 
it  was  necessary  for  the  bank  to  prove  that 
the  statement  had  been  called  to  the  attri- 
tion of  some  responidble  officer  of  the  com- 
pany. Without  this  it  cannot  be  fairly  said 
that  it  was  accepted  or  consented  to  by  the 
company,  and  nothing  of  this  sort  appears. 

We  are  not  unaware  of  the  numerous  au- 
thorities holding  that  a  rule  or  regulation 
printed  in  a  savings  bank  passbook  accepted 
by  the  depositor  Is  binding  upon  him.  Prac- 
tically all.  If  not  all,  of  these  cases,  howevw, 
are  cases  wherein  either  the  circumstances 
were  such  that  the  consoit  of  the  depositor 
to  the  by-law  reasonably  appeared,  or  the 
bank  was  a  mutual  aaa,  the  members  of 
which  were  the  depositors  who  as  members 
were  bound  by  the  bank's  rules.  In  practical- 
ly all  of  them  also  the  rule  Involved 'was  a 
reasonable  and  customary  one,  whidi  pre- 
sumably the  depositor  would  be  aware  of  as 
an  ordinary  Incident  of  the  relation  of  sar- 
ings  depositor  and  bank.  The  matter  is  dis- 
cussed at  some  length  in  Ackenhausen  t. 
People's  Savings  Bank,  supra,  and  with  that 
discussion  we  agree. 

[1 2]  The  fifth  and  last  point  of  the  respond- 
ent is  that  the  checks  were  not  tendered  back 
to  the  bank  before  the  commencement  of  the 
action.  The  facta  regarding  this  are  that 
immediately  upon  the  discovery  of  the  'for- 
geries the  plaintiff  notified  the  bank  in  writ- 
ing of  that  fact  and  that  it  held  the  bank  re- 
sponsible. Copies  of  the  checks  were  attacb- 
ed  to  the  notice.  The  complaint  alleges  a 
demand  by  the  plaintiff  for  the  amount  of 
the  checks  and  a  refusal  by  the  bank.  Thi.t 
allegation  is  admitted  by  the  answer.  The 
answer  also  denies  liability  and  sets  up  other 
affirmative  defenses,  but  contains  nothing 
whatever  relative  to  any  failure  by  the  plain- 
tiff to  tender  the  checks.  Apparently,  the 
point  was  not  brought  up  in  any  manner  at 
the  trial,  although  at  the  opening  of  the  trial 
the  question  of  a  demand  by  the  plaintiff  was 
discussed,  and  the  bank's  counsel  admitted 
that  such  demand  had  been  made.  The  first 
reference  to  the  nonreturn  of  the  checks  is  in 
the  findings  which  cmitain  a  finding  that  the 
plaintiff  has  not  returned  or  offered  to  return 
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them.  The  conclusions  of  law  contained  In 
the  findings,  however,  show  that  the  decision 
for  the  defendant  was  not  placed  on  this 
ground.  So  far  as  the  record  shows,  we  be- 
lieve it  is  a  fair  conclusion  that  the  bank's 
Ikosltlon  from  the  time  It  was  notified  of 
the  forgeries  has  been  one  of  an  absolate 
repudiation  of  any  liability.  Under  such  cir- 
cumstances a  tender  of  the  checks  would  hare 
been  an  Idle  ceremony,  not  changing  in  the 
slightest  the  existing  positions  of  the  parties, 
and  therefore  not  required  (38  Cyc.  135). 

[13]  If,  however,  the  record  Is  not  suffl- 
cent  to  jnstlfy  an  affirmative  conclnslon  as 
to  the  bank's  position  from  the  time  demand 
was  made  upon  It,  the  bank  cannot  rely  xnpon 
appeal  upon  the  Insufficiency  of  the  record  tn 
this  resx)ect  It  is  clear  that  the  point  was 
not  made  at  the  trial,  that  the  cause  was 
tried  on  other  issues  entirely  and  as  If  this 
point  were  not  present,  and  that  the  necessity 
of  proving  either  tender  or  an  excuse  for  it 
was  not  brought  to  the  plalntifTs  attention. 
Such  a  point,  which  the  plaintiff  might,  and 
In  this  case  in  all  probability  could,  have  met 
by  sufficient  evidence  If  objection  to  Its  re- 
covery had  been  made  on  this  ground  at  the 
trial,  cannot  be  raised  for  the  first  time  oa 
appeaL  Bank  of  Stockton  v.  Howland,  42' 
Gal.  129;  Ridiey  v.  Haley,  138  CaL  441,  71' 
PacL  489. 

We  have  discussed  this  point  as  if  a  tender 
of  the  checks  by  the  plaintlflT  to  the  bank 
were  In  t&ct  necessary  unless  excused  or 
waived.  Redington  v.  Woods,  45  Cal.  406, 
13  Am.  Rep.  190,  would  seem  so  to  bold. 
Vntere  is,  however,  strong  authority  to  the 
contrary  (see  U.  S.  v.  Nat'l  Bank  of  Commerce, 
snpra,  and  cases  there  cited),  and  we  do  not 
dMlre  to  be  considered  as  conceding  that  a 
tender  was  in  fact  necessary. 

Judgment  reversed. 

Weooncor:   SHAW,  J.;  lAWLOR,  J. 
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(Snpreme  Conrt  of  California.    June  17,  1919.) 

1.  Affkai,  Ann  Ebboe  <S=»110— Apfeau  fbov 

JCDOMINT  AND  OBDEB— DISMISSAL  Or  LiAT- 
TEB. 

On  appeal  from  judgment  for  defendants 
and  from  the  order  denying  plaintiff's  motion 
for  new  trial,  the  Supreme  Court  will  diimiss 
the  appeal  from  the  order. 

2.  Fbaud  ®=»68(1)— Exchange  or  Pbopebtiks 

— SCFFtCIKMCT  of  EVIDENCE. 

In  an  action  by  plaintiff  for  damages  from 
defendants'  fraud  in  the  exchange  of  their  city 
lots  for  plaintiff's  tract  of  orange  land,  evidence 
keU  sufficient  to  sustain  findings  for  defendants 
on  all  issues. 


,  BEXEKE  2S9 

P.) 

3.  rsAUD  €=»49— Action— Waives  AND  Lach- 
es AS  IsBrrES. 

In  an  action  for  damages  from  fraud  in  the 
exchange  of  defendants'  dty  lots  for  plaintiff's 
orange  land,  matters  of  plaintiff's  laches  and 
waiver  of  any  fraud  held  within  the  issues,  un- 
der an  averment  of  the  answer  deemed  denied. 

4.  Fbaud     «=385  —  Misbkfkesentation  — 
Waives. 

If  plaintiff,  who  had  exchanged  his  orange 
land  for  city  lots,  knew  of  any  fraud,  or  be- 
lieved there  had  been  fraud,  practiced  by  de- 
fendant owners  of  the  lots,  his  requesting  an 
extension  of  time  on  the  mortgage  of  the  lots 
to  defendants  was  a  waiver  of  their  fraud. 

5.  Fbaud  «s»36,  49  —  Misbefbesentatior — 
DiscovEBT  OF  Facts— Laches. ' 

Where  plaintiff,  who  had  exchanged  his  o^ 
ange  land  for  city  lots,  delayed  action  for  fraud 
and  misrepresentation  after  discovery  of  the 
true  facts  regarding  the  city  property,  he  was 
guilty  of  laches,  which  the  court  might  find,  di- 
rectly or  impliedly,  without  any  pleading  on  the 
subject. 

6.  Fbaud  «=s62— Action— Evidence. 
In  an  action  for  damages  from  the  fraud  of 

defendants  in  procuring  an  exchange  of  their 
city  lots  for  plaintiff's  orange  land,  plaintiffs 
letter  asking  for  an  extension  of  time  on  the 
mortgage  of  the  lots  to  defendants,  was  admis- 
sible on  the  issue  of  waiver  of  the  fraud. 

7.  Evidence  «=9271(19)— Selv-Sebvino  Lrr- 
teb. 

In  an  action  for  damages  from  fraud  of  de- 
fendants in  procuring  an  exchange  of  their  city 
lots  for  plaintiff's  orange  land,  purely  self-serv- 
ing letter,  written  to  plaintiff's  agent,  held  in* 
admissible  to  prove  tiiat  at  inch  agent's  re- 
quest a  third  party  investigated  the  value  of 
the  lots  some  time  after  the  trade  was  made. 

8.  Fbaud  ^ssSB— Action— Evidence. 
In  an  action  for  damages  from  fraud  in  the 

exchange  of  defendants'  city  lota  for  plaintiff's 
orange  land,  testimony  of  the  escrow  holder,  who 
delivered  the  papers  to  plaintiff,  held  admissible 
as  relevant  and  important 

9.  Fbaud  «=>55— Action— Evidence. 

In  an  action  for  damages  from  fraud  In  the 
exchange  of  defendants'  city  lots  for  plaintifrs 
orange  land,  evidence  of  negotiations  of  plain- 
tiff's agent  for  exchange  of  properties  with 
other  persons  t>efore  the  transaction  with  de- 
fendants heid  admissible,  to  show  that  the  trans- 
action did  not  come  from  defendants'  illicit  prac- 
tice upon  plaintiff's  agent 

Department  2. 

Appeal  from  Superior  Court,  Orange  Ooun> 
ty;   Z.  B.  West,  Judge. 

Action  by  George  G.  Tucker  against  John 
Beneke  and  George  F.  Hauser.  Judgment 
for  defendants,  and  plalntlfl  appeals.  Af- 
firmed. 

H.  A.  Barclay,  of  Los  Angeles,  for  appel- 
lant 

Tipton  &  Callor,  of  Los  Angeleai  tor  re- 
spondents. 


*=>For  other  cases  see  same  topic  and  KBT-NUIIBER  In  all  Key-Numbered  Dlgeste  and  Indexes 
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MELVIN-,  7.  [1]  Plaintiff  sued  for  dam- 
ages caused  by  the  alleged  fraud  of  defend- 
ants practiced  In  the  exchange  of  plaintUTs 
property  In  California  for  certain  lots  of  de- 
fendants In  Portland,  Or.  After  trial,  judg- 
ment was  entered  In  favor  of  defendants, 
and  plaintiff  appealed,  September  8,  1016, 
from  said  Judgment  and  from  the  order  de- 
nying his  motion  for  a  new  trial.  Regarding 
the  latter  appeal,  this  court  wUl  take  the 
QBual  course  and  dismiss  it  Roberts  t.  Col- 
year,  180  Pac.  937. 

According  to  the  allegations  of  plaintifTs 
"second  amended  complaint,"  he  was  'fbe 
owner,  on  March  13,  1013,  of  certain  de- 
scribed real  property,  10  acres  in  area,  in 
Anaheim.  The  land  was  planted  to  oranges 
and  a  substantial  dwelling  house  was  situ- 
ated thereon.  Plaintiff  also  owned  an  in- 
terest in  a  pumping  plant  sufficient  to  supply 
all  necessary  water  for  use  on  the  property 
and  certain  nursery  stock.  There  were  two 
mortgages  on  tlie  property,  and  the  net  val- 
ue, as  set  forth  in  the  complaint,  was  $5,400. 

It  is  further  alleged  that  defendants  then 
owned  certain  described  lots  in  Portland, 
Or.,  which  they  represented  to  plaintiff 
were  of  the  value  of  $7,500;  that  they  lived 
in  Anaheim  and  knew  all  about  plaintiff's 
property:  that  plaintiff  was  ignorant  of  the 
values  of  Portland  real  estate;  that  cer- 
tain negotiations  looking  to  a  trade  of  the 
Portland  lots  for  the  property  in  Anaheim 
were  liad;  that  plaintiff,  being  compelled 
to  leave  for  Texas,  gave  power  of  attorney 
to  Mrs.  K.  V.  Barton,  who  then  resided  near 
Anaheim,  to  make  some  disposition  of  his 
property.  Then  follow  allegations  that  de- 
fendants represented  to  Mrs.  Barton  that  the 
two  Portland  lots  were  worth  $7,500,  and 
that  each  lot  was  100  feet  front  by  100  feet 
in  depth ;  that  believing  and  relying  on  said 
statements  Mrs.  Barton,  on  March  13,  1913, 
entered  into  a  written  agreement  with  de- 
fendants for  an  exchange  of  the  pn^wrties, 
and  subsequently  completed  such  exchange, 
executing  and  delivering  to  defendants  a 
mortgage  for  $1,750,  paying  an  assessment 
of  $350  for  street  work  on  the  lots  In  Port- 
land, and  exchanging  deeds;  and  that  short- 
ly thereafter  Mrs.  Barton  departed  for  Eng- 
land. Defendants  (it  is  alleged)  entered  into 
possession  of  the  property  at  Anaheim,  sold 
the  nursery  stock  for  upwards  of  $3,600, 
paying  off  a  mortgage  on  the  land  with  the 
proceeds.  It  is  further  averred  that  in  March, 
1915,  plaintiff  desired  to  sell  the  Portland 
lots  and  caused  an  investigation  to  be  made, 
which  revealed  for  the  first  time  the  fraud  of 
defendants;  that  the  lots  in  Portland  were 
not  worth  more  than  $2,500  to  $2,000  at  the 
time  of  the  excliange,  and  that  each  lot  was 
60  feet  by  100  feet  instead  of  100  feet  square, 
as  had  been  r^resented. 

Judgment  was  prayed  for  $2,900,  the  al- 
leged difference  between  the  actual  worth 
ot  the  lots  In  Portland  and  the  value  of 


plaintiff's  equity  In  Oie  property  In  Anabelm, 
for  $1,750,  the  amount  of  the  mortgage  on 
the  Portland  lots  given  to  defendants,  and 
for  certain  taxes  and  interest  amounting  in 
all  to  $4,600. 

Defendants  answered,  duly  traverdng  the 
essential  averments  of  the  complaint  ▲ 
trial  was  had,  and  the  court  found,  among 
other  things,  as  follows:  But  a  small  part 
of  the  orange  stock  in  the  nursery  was  bud- 
ded at  the  time  of  the  exchange  of  land  and 
but  little  value  was  added  to  the  Orange 
county  land  by  said  stock.  Said  proper^ 
was  of  no  greater  value  than  $11,000,  and 
plaintiff's  equity  did  not  exceed  $3,400. 

Further  findings  were  to  the  effect  that 
defendants  were  free  from  fraud;  that  nei- 
ther  of  them  misrepresented  the  dimensions 
of  the  lots  In  Portland;  that  plaintiff's  at- 
torney In  fact  was  informed  that  each  lot 
had  a  frontage  of  but  50  feet;  that  prior  to 
the  consummation  of  the  exchange  the  es- 
crow holder  of  the  contractlug  parties  held 
an  abstract  and  a  certificate  of  title  of  the 
Oregon  lots,  on  each  of  which  the  real  di- 
mensions of  the  lots  were  delineated;  and 
that  on  June  4,  1913.  this  certificate  was 
shown  to  plaintiff.    The  court  also  found: 

'That  the  defendants  represented  that  in  their 
opinion  the  Portland  lots  were  worth  $7,500, 
and  gave  the  basis  on  which  their  estimation 
was  based,  but  that  the  plaintiff's  attorney  in 
fact  K.  V.  Barton,  was  informed  by  one  of 
the  defendants  prior  to  the  exchange  that  said 
lots  would  not  sell  for  that  price  at  that  time; 
that  the  value  of  both  the  Orange  county  prop- 
erty and  the  Portland  lots  were  a  trading  val- 
uation." 

There  was  a  further  finding  that— 

"The  nursery  stock  did  not  belong  to  the  plain* 
tiff,  but  went  with  the  place  in  the  exchange, 
and  that  the  amount  realized  therefor  was  about 
$600." 

It  was  found  likewise  that  the  defendants 
did  not  allege  that  the  Portland  lots  were 
worth  $7,500,  but  gave  that  estimate  of  the 
value,  with  their  reasons  therefor;  that  U 
said  lots  were  worth  less,  the  fact  was  not 
known  to  defendants;  that  such  representa- 
tions as  were  made  were  not  made  by  de- 
fendants with  intent  to  deceive  the  plaintiff 
or  his  attorney  in  fact;  and  that  neither  the 
plaintiff  nor  said  attorney  in  fact  was  de- 
ceived by  such  representations.  It  was  al- 
so  found  that — 

"After  the  plaintiff  learned  that  the  Portland 
lots  were  each  only  50  feet  front  by  100  feet 
deep,  and  of  the  alleged  value  of  $4,200  only, 
be  sought  and  obtained  from  the  defendants  an 
extension  of  time  on  the  mortgage,  and  that  no 
suit  has  yet  been  brought  to  foreclose  the  same." 

[2]  Appellant's  counsd,  while  recognizing 
the  rule  that  this  court  may  not  disturb 
findings  based  upon  conflicting  testimony.  In- 
sists that  there  Is  no  substantial  conflict  re- 
garding the  essential  matters  found  by  tb* 
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eonrt,  and  that  therefore  this  court  abould 
reverse  the  Judgment  With  this  contention 
we  are  nnable  to  agree.  It  is  tme  that  there 
waa  a  sharp  conflict  of  testimony  regarding 
the  transaction,  and  particularly  with  ref- 
erence to  the  understanding  of  the  plaintiff's 
attorney  in  fact  and  plaintiff  himself  on 
the  subject  of  the  size  of  the  lots,  but  there 
was  testimony  contradictory  of  theirs  upon 
which  the  court  might  act,  and  evidently  did 
act.  it  is  to  be  remembered  that  the  court 
was  confronted  with  the  amazing  testimony 
of  the  plaintiff  that,  although  he  received 
the  deed  to  the  Portland  property  in  June, 
1913,  and  then  went  to  Portland  and  made 
Inquiries  about  his  lots,  he  did  not  discover 
that  the  smaller  dimension  of  each  was  only 
60  feet  until  some  time  In  1915.  On  this 
point  he  deposed  as  follows: 

"At  Portland  I  had  to  wait  several  hours  for 
the  train  for  Lyle,  Wash.,  and  went  out  to 
find  the  lots.  I  foand  a  real  estate  agent,  whose 
name  I  do  not  remember,  near  the  tract  whore 
the  lots  are.  I  asked  bim  what  lots  were  sell- 
ing for  along  there.  He  said  about  ^5  or  $40 
per  front  foot;  and,  as  I  understood  lots  were 
100  by  100  feet  each,  I  tbouRht  the  value  was 
about,  or  near,  what  I  paid  for  them,  $7,500." 

Testifying  regarding  Mr.  Tucker's  visit  to 
tbe  First  N'atlonnl  Bank  of  Anaheim,  Just 
before  the  plaintiff  went  to  Portland,  Mr. 
Uartung,  who  had  custody  of  the  papers, 
Kdd: 

"Mr.  Tucker  came  to  the  bank  in  the  early 
part  of  June,  1913.  I  delivered  to  him  the  deed 
of  Bcneke  &  Hauser  for  the  Portland  lots,  bis 
power  of  attorney  to  Mrs.  Barton  and  the  deed 
froQ)  Fletcher  to  him,  and  took  his  receipt. 
(Receipt  produced,  idcntiflrd  and  introduced  in 
evidence,  dated  June  4,  1013.)  At  that  time  I 
•bowed  Mr.  Tucker  the  certificate  of  title.  He 
looked  it  over  and  saw  the  map  at  the  back 
of  it.    He  made  no  comment  on  the  certificate." 

Mrs.  Barton  testified  that  the  lots  were 
represented  to  her  as  being  each  100  feet  by 
100  feet,  and  the  attorney  who  drew  the 
agreement  between  the  parties  produced  a 
memorandum  indicating  his  understanding 
of  the  area  of  the  lots  to  be  the  same  as  hers, 
yet  be  testified  that  in  drawing  the  agree- 
ment be — 

"put  nothing  in  it  as  to  the  sise  of  lots  or  de- 
■cription  of  them  any  more  than  the  number 
of  the  lota  and  the  block,  thinking  that  the  ref- 
erence to  the  map  would  be  sufficient  to  give 
the  size." 

Bespondent  Benefce  testified  positively  that 
be  told  Mrs.  Barton  the  true  size  of  the  lots 
and  she  said  they  were  very  small.  .  This 
testimony  alone,  if  believed,  would  support 
the  finding  that  no  misrepresentation  as  to 
the  size  of  tlie  lots  was  made. 

Appellant  makes  vigorous  attack  upon  the 
floding  that  the  figure  of  $7,500  was  given 
as  the  value  according  to  opinion  of  defend- 
■Bts,  accompanied  by  the  basis  of  estimation, 


and  that  one  of  tbem  told  Mrs.  Barton, 
prior  to  the  exchange,  that  the  lots  would 
not  sell  for  that  price  at  that  time,  and  that 
the  value  of  both  the  Orange  county  prop- 
erty and  the  Portland  lots  were  a  trading 
valuation,  but  this  finding  is  directly  support- 
ed by  testimony  which  need  not  be  here  de- 
tailed. Mr.  Hauser  gave  that  version  and 
he  was  supported  by  the  testimony  of  his 
codefendant.  Both  defendants  detuiled  con- 
versations in  which  they  told  Mrs.  Barton 
that  property  near  their  lota  had  sold  for 
prices  which  they  believed  Justified  their 
estimate,  and  at  the  trial  experts  In  realty 
values  at  Portland  gave  testimony  tending  to 
support  such  estimates. 

That  plaintiff  and  his  attorney  in  fact  did 
not  rely  upon  the  representations  of  defend- 
ants was  a  finding  amply  supported.  In 
January,  1013,  Mrs.  Barton  sought  Informa- 
tion regarding  tlie  lots  and  received  from  the 
Bank  of  Portland  a  telegram  with  the  state- 
ment that  the  lots  were  assessed  for  $t,8S5, 
"usually  considered  about  one  third  actual 
valuation."  Mrs.  Barton  also  had  a  friend 
Investigate  the  value  of  the  Portland  lotsi 
He  reiwrtcd  that  they  were  worth  from  $.'J0 
to  $40  a  front  foot,  basing  his  figures  on  the 
estimates  of  five  or  six  real  estate  ngeuta  in 
Portland. 

The  estimates  of  the  value  of  the  Portland 
lots  as  given  by  expert  witnesses  varied 
considerably,  as  did  those  concerning  the 
true  value  of  the  place  at  Anahebn.  Without 
going  through  an  analysis  of  all  the  figures. 
It  Is  sufficient  to  call  attention  to  the  fact 
that  there  was  evidence  Justifying  the 
court's  conclusion  that  plaintiff  was  not 
prejudiced  by  reason  of  any  false  represen- 
tations which  might  have  been  made. 

Appellant  insists  that  the  finding  with 
reference  to  the  value  of  the  stock  in  the 
nursery  is  so  fiagrantly  at  variance  with  the 
evidence  as  to  necessitate  a  reversal  of  the 
Judgment.  In  the  oral  argument  counsel  for 
plaintiff  amerted  that  there  was  no  testi- 
mony supporting  the  finding  that  defendants 
received  only  $600  as  their  share  of  the 
nursery  stock,  but  that  their  admitted  re- 
turn from  the  sale  of  the  young  trees  was 
$l,8e7US3,  and  he  insisted  that  this  discrep- 
ancy between  the  testimony  and  the  Qiidiugs 
should  compel  a  reversal  of  the  Judgment. 
With  this  view  of  the  matter  we  do  not 
agree.  It  was  alleged  in  the  coroplnint  that 
defendants  sold  the  nursery  stork  "belonging 
to  plaintiff."  Defendants  denied  that  any 
stock  belonged  to  plaintiff,  but  admitted 
that  certain  young  trees  'Svent  with  the 
orange  ranch,"  and  that  after  defendants 
budded.  Irrigated,  and  cared  for  such  nur- 
sery stock  they  received  therefor  about  $tt00. 
It  was  shown  at  the  trial  that  plaintiff  had 
owned  an  interest  in  certain  nursery  stock 
on  the  place.  This  was  transferred  to  de- 
fendants by  plaintiff's  attorney  In  fact,  on 
the  date  of  the  exchange  of  the  properties. 
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by  a  writing.  It  whs  a  part  of  the  trade, 
and  therefore  the  court  doubtless  meant  hy 
Its  finding  that  after  that  date  the  nursery 
stock  "did  not  belong  to  plaintiff."  That  the 
stock  was  sold  for  more  than  defendants  al- 
leged their  net  return  thereon  to  be  la  wholly 
linniaterial,  as  the  record  falls  to  disclose  Its 
value  at  the  time  of  the  trade  before  de- 
fendants put  any  care  and  attention  upon 
It.  Such  value  might  have  been  of  some  use 
in  determining  whether  or  not  there  was  a 
glaring  discrepancy  between  the  valaea  of  the 
two  parcels  of  land,  one  in  Oregon  and  one 
In  California,  at  the  time  of  the  exchange. 
The  subsequent  selling  price  was  a  matter 
without  the  Issues,  and  the  finding,  even  if 
erroneous,  was  immaterial,  and  therefore 
without  prejudice  to  appellant 

[3-6]  The  appellant  attacks  the  finding 
that  after  he  learned  the  size  of  the  lots 
and  their  value  he  sought  and  obtained  from 
defendants  an  extension  of  time  on  the  mort- 
gage and  "no  suit  has  yet  been  brought  to 
foreclose  the  same."  The  contention  is  that 
this  finding  is  not  within  the  issues  and 
that  it  is  not  sustained  by  the  evidence.  The 
defendants,  by  their  answer,  alleged  that 
within  three  months  subsequent  to  the  con- 
snmmatlAi  of  the  exchange  plain  titr  visit- 
ed Portland  and  was  advised  of  the  size, 
character,  and  value  of  the  lots.  This  aver- 
ment, under  our  law,  is  deemed  denied.  Thus 
the  matter  of  waiver  of  any  fraud  was  with- 
in the  issues.  The  matter  of  laches  was  also 
at  Issue.  We  have  hereinabove  adverted  to 
the  evidence  of  appellant's  examination  of 
the  papers  used  in  making  the  exchange  and 
to  his  visit  to  Portland.  The  court  was  jus- 
tified in  regarding  such  means  of  knowledge 
as  actual  knowledge.  Simpson  v.  Daiziel, 
136  Cal.  599,  67  Pttc.  1080;  Mrs.  Barton 
wrote  to  Mr.  Ben^e  on  I>ecember  2,  1914, 
requesting  an  extension  of  time  on  the  mort- 
gage. Of  course,  If  plaintifT  and  his  attor- 
ney  In  fact  were  Ignorant  of  the  time  con- 
dition when  an  extension  of  time  on  the 
mortgage  was  requested  and  granted,  there 
would  have  been  no  room  for  the  applica- 
tion of  the  doctrines  of  waiver  or  laches; 
bnt  the  court  found  against  their  theory  of 
excusable  Ignorance.  Therefore  this  case 
was  fairly  within  the  principles  set  forth  in 
Schmidt  V.  Mesraer,  116  Oal.  267,  48  Pac.  64. 
If  plaintifl  knew  of  any  fraud,  or  believed 
there  had  been  fraud  practiced  by  defend- 
ants, his  conduct  with  reference  to  the  mort- 
gage was  a  waiver  of  the  fraud.  His  con- 
duct in  delaying  action  after  discovery  of 
the  facts  regarding  the  property  in  Oregon 
amounted  also  to  laches,  which  the  court 


might  find,  directly  or  impliedly,  without 
any  pleading  on  the  subject.  Stevinson  v. 
San  Joaquin  &  Kings  Biver  Canal  A  Irriga- 
tion Co.,  162  Cal.  141,  121  Pac.  398.  The 
criticized  finding  amounts  to  a  declaration 
that  plaintiff's  conduct  was  a  waiver  and 
also  involved  laches. 

[6]  Several  assignments  of  errors  of  law 
were  made.  One  of  these  relates  to  the  in- 
troduction of  a  letter  asking  for  an  extension 
of  time  on  the  mortgage.  It  is  sufficiently 
answered  by  the  foregoing  discussion. 

[7]  Nor  was  there  error  in  excluding  a 
letter  written  to  Mrs.  Barton  for  the  pur- 
pose of  proving  that  Mr.  Keller  investigated 
the  value  of  the  lots  at  Portland  in  March, 
1916,  at  Mrs.  Barton's  request  It  was 
purely  self-serving  and  threw  no  light  upon 
the  subject  of  her  previous  knowledge  or 
ignorance  of  the  true  state  of  the  value  or 
dimensions  of  the  Portland  lots. 

[t]  Another  alleged  error  relates  to  the 
admission  of  Mr.  Hartong's  testimony.  He 
was  the  escrow  holder  who  delivered  the 
papers  to  Mr.  Tucker  In  June,  1913.  That 
his  testimony  was,  in  our  opinion,  both  rele- 
vant and  Important  appears  sufficiently  in 
the  analysis  of  the  findings  based  in  part 
thereon. 

[9]  The  court  admitted  erldenoe  of  Mrs. 
Barton's  negotiations  for  exchange  of  prop- 
erties with  other  persons  before  the  trans- 
action with  defendants.  Appellant  assigns 
this  as  error,  asserting  that  there  was  no 
issue  Justifying  its  admission.  The  com- 
plaint did  allege  and  the  answer  doiied  that 
defendant  Hauser,  "knowing  of  plalntHTs 
desire  to  sell,"  proposed  the  exchange  of 
properties,  and  that  after  Mr.  Tucker's  de- 
parture for  Texas  the  offer  was  renewed. 
There  were  also  allegations  and  attempted 
proof  that  confidence  was  placed  in  Mr.  Bene* 
ke  by  Mrs.  Barton  and  that  such  confidence 
was  abused  by  him  by  his  efforts  to  bring 
about  an  exchange.  It  was  therefore  com- 
petent for  him  to  show,  if  he  could,  that 
although  she  saw  him  every  day  she  waa 
trying  to  exchange  the  property  with  another 
person,  and  that  she  made  no  effort  to  close 
the  exchange  with  him  after  the  first  Inquire 
les  made  by  her  In  January,  1913,  until 
March  of  that  year. 

No  other  alleged  errors  require. comment 
or  analysis. 

The  appeal  from  the  order  denying  the 
motion  for  a  new  trial  is  dismissed,  nie 
judgment  Is  affirmed. 

We  concur:    LBNNON,  J.;    WILBUB,  J. 
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and  the  second  account  did  not  on  its  faee  giv« 
any  indication  that  a  sum  set  up  as  a  baluico 
shown  by  the  first  account  wag  that  item,  the 
order  of  settlement  of  the  second  account  did 
not  adjudge  the  propriety  of  such  item. 


(li.  A.  6705.) 


1.  exboittobb  and  adianistratobs  «=3604(2) 
—Accounts— Right  to  Quxstion. 

One  to  whom  the  heirs  of  an  estate  made 
conveyances  purporting  to  transfer  the  legal  ti- 
tle to  all  property  which  decedent  owned  has, 
under  Code  Civ.  Proc.  St  1635,  1636,  sufficient 
interest  to  question  the  account*  of  the  admin- 
istrators. 

2.  ExBCxnroBS  and  Administbatobs  ®=>  111(1) 

— CONFLICTINO    CLAIIia— RlQHI   OV    AOUIN- 
I8TBAI0B  TO  BiND  ESTATE; 

The  administrator  or  executor  has  no  right 
to  take  a  part  in  litigation  between  various  par- 
ties asserting  conflicting  rights  as  heirs,  and 
he  baa  no  right  to  engage  attorneys  for  either 
claimant,  or  to  bind  the  estate  in  any  manner 
on  that  behalf. 

3.  Appeal  and  Ebbob  €s3l51(3)  —  Psbsonb 
AOGBIEVED— Pebsonai,  Repbesentativb. 

An  executor  or  administrator  is  not  a  party 
aggrieved  by  a  decree  determining  the  portions 
which  various  adverse  claimants  shall  take  in 
the  reudue  of  the  estate  for  distributi(Hi,  and 
cannot  appeal  therefrom. 

4.  EZBCUTOBS  AND  Adminibtbatobs  ^=>11^(1) 
— ADTEBSK  CLAIU— AX7TB0BITT  TO  Enoaqs 
COUNSSt.. 

Though  one  claiming  the  entire  estate  of  a 
decedent  under  an  oral  agreement  with  the  dece- 
dent joined  the  administrator  in  a  suit  against 
the  hdrs,  held,  that  the  administrator  did  not 
have  authority  to  employ  counsel  to  defend 
against  the  claim,  and  is  not  on  accounting  en- 
titled to  allowances  for  such  counsel  fees. 

5.  EXECUTOBfl   AND   ADMINIBTBATOBS   9=»4S4— 

Advances— AixowANCB. 
Advances  made  by  an  administrator  to  an 
heir  on  account  of  his  distributive  share  cannot 
be  allowed  on  Uie  adminlstrator'a  accounting, 
bat  are  to  be  allowed  only  as  a  credit  against 
the  heir's  distributive  share  upon  final  distribu- 
tion, and  in  making  payments  in  anticipation  of 
the  decree  the  administrator  acts  at  his  peril, 
and  if  the  heir  be  entitled  to  nothing,  the  admin- 
istrator is  entitled  to  no  allowance. 

&    EXECDTOBS  AND  ADMINISTBATOBS  «5949S— 

Commissions— Allow  AN  OB. 
Where  there  be  more  than  one,  the  statutory 
commissions  must,  under  Code  Civ.  Proc.  { 
1618,  l>e  divided  between  the  administrators,  so 
where  full  commissions  were  allowed  the  ad- 
ministrator he  cannot  on  accounting  claim  cred- 
it for  a  sum  advanced  to  one  who  was  admin- 
istratrix, as  a  payment  on  account  of  her  com- 
missions. 

7.    EXECUTOBS  AND  AdMINIBTBATOBB  €=>513(9) 

—Settlements  of  Accounts— Effect. 
The  settlement  of  an  account  is  not  condu- 
nve,  except  as  to  such  items  as  are  included 
in  it  and  actually  passed  upon  by  the  probate 
court;  so  where  the  court,  in  settling  an  ac- 
eonnt  of  the  administrator,  reserved  an  item, 


8.  Executobs  and  Administbatobs  «=3513(9) 
—Accounts— Settlement— "On   Account." 

Where  the  probate  court  ordered  a  payment 
to  an  attorney  of  the  administrator  on  account 
of  extraordinary  services,  held,  that  the  allow- 
ance  of  a  farther  sum  was  not  precluded,  for 
the  words  "on  account"  might  well  have  been 
used  to  indicate  that  the  allowance  was  not  in- 
tended as  compensation  in  full. 

9.  Executobs  and  Administbatobs  4=3109(1) 
— Expenses— Allowance. 

Where  it  was  necessary  for  the  administra- 
tor of  an  estate  to  maintain  an  office  for  the  es- 
tate, and  to  have  stenographic  and  telephonic 
service  in  handling  the  property,  it  was  not  im- 
proper for  the  probate  court  to  allow  for  the  ex- 
pense of  maintaining  the  office. 

10.  Executobs  and  Administbatobs  «=»503— 
accountino— vouchkbs. 

Where  the  administrator  of  the  estate  need- 
ed an  office,  and  for  that  purpose  employed  his 
own  office  force  and  equipment,  and  made  a  flat 
charge  of  $15  per  month  as  a  fair  proportion 
of  the  total  expense  to  be  borne  by  the  estate, 
he\i,  that  the  monthly  items  might  be  allowed 
under  Code  Civ.  Proc.  §  1632,  up  to  $500,  though 
no  vouchers  were  produced. 

Departmental. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  James  O.  Rlves,  Judge. 

In  the  matter  of  the  estate  of  Elizabeth 
Ross,  deceased.  From  an<  order  settling  the 
final  account  of  the  administrator,  Maggie 
O.  Steinberger  appeals.  Reversed,  with  di- 
rections. 

J.  H.  Merriamt'of  Pasadena,  and  O.  Harold 
Janeway,  Hunsaker  A  Brltland,  and  Le  Roy 
M.  Edwards,  all  of  Los  Angeles,  for  appel- 
lants. 

H.  M.  Barstow,  of  Los  Angeles,  for  respond- 
ent. 

SLOSS,  J.  This  Is  an  appeal  from  parts 
of  an  order  settling  the  final  account  of  the 
administrator  of  the  estate  of  Elizabeth  Ross, 
deceased.  The  appellant,  Maggie  G.  Stein- 
berger, claimed  the  entire  estate  under  an 
oral  agreement  with  tne  decedent,  and  had 
succeeded  in  establishing  her  asserted  right 
in  an  action  brought  by  her  against  the  ad- 
ministrator and  others.  The  judgment  there 
given  In  her  favor  was  affirmed  by  this  court 
In  May,  1917.  Steinberger  v..  Young,  175 
Cal.  81,  165  Pac.  482.  The  character  of  this 
litigation  bears  directly  on  the  present  ap- 
peal, but  we  need  not  elaborate  it  here,  as  it 
Is  fully  described  In  the  opinion  cited,  and 
again  in  the  opinion  just  filed  by  this  de- 
partment In  Estate  of  Ross  (L.  A.  No.  5758) 
182  Pac.  752,  which  presented  the  appeal  of 
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one  Scanlan  from  two  orders  made  In  the 
course  of  proceedings  for  final  distribution. 

[1]  The  present  appellant  attacks  the  ac- 
tion of  the  court  below  In  allowing  certain 
credits  to  the  administrator,  and  various 
Items  of  compensation  to  his  attorney.  The 
administrator,  respondent,  makes  the  pre- 
liminary objection  that  the  appellant  is  not 
an  heir  of  the  decedent  or  any  other  "person 
Interested  in  the  estate,"  and  hence  not  en- 
titled either  to  contest  the  account  (Code 
OlT.  Proc.  11  1635,  1636),  or  to  maintain  an 
appeal  from  the  order  of  settlement.  Wheth- 
er or  not  thld  point  would  be  meritorious 
otherwise,  the  record  shows  that  after  the 
decision  in  Stelnberger  v.  Toung,  supra,  the 
heirs,:  parties  defendant  In  that  case,  made 
conveyances  purporting  to  transfer  to  the  ap- 
pellant the  legal  title  to  all  property  which 
Elizabeth  Ross  owned,  or  In  which  she  had 
any  Interest,'  at  the  time  of  her  death.  Under 
such  conveyances  Mrs.  Stelnberger  certainly 
bad  the  same  right  to  object  to  the  admin- 
istrator's account  that  her  grantors  would 
have  had  as  heirs. 

The  Items  objected  to  are  seven  in  num- 
ber, but  they  may,  for  purposes  of  legal  dis- 
cn^on,  be  grouped  Into  four  classes. 

[2-41  !•  Items  1  and  2  were  credits  of  $41.55 
and  $190,  respectively,  claimed  by  the  ad- 
ministrator for  expenses  incurred  by  him  In 
the  defense  of  the  action  of  Stelnberger  v. 
Young.  The  third  item  allowed  H.  M.  Bar- 
stow,  the  administrator's  attorney,  $1,000 
extra  compensation  for  services  In  that  case 
In  the  superior  court,  and  a  like  sum  for 
services  on  the  appeal  M  this  court 

The  objection  to  these  Items  is  that  the 
action  of  Stelnberger  v.  Jfonng  was  one  involv- 
ing a  controversy  between'  Mrs.  Stelnberger, 
on  the  one  hand,  and  the  heirs  at  law  of  the 
decedent,  and  R.  E.  R.  Scanlan,  on  the  other, 
regarding  the  disposition  of  the  residue  of 
the  estate  after  administration;  that  this 
was  a  controversy  in  which  the  administra- 
tor, as  such,  had  no  concern,  and  that  he  was 
not,  therefore,  entitled  to  defend  the  action  at 
the  expense  of  the  estate.  It  Is  settled  law 
in  this  state  that  the  administrator  or  exec- 
utor has  no  right  to  take  a  part  In  lltlga- 
tion  between  various  parties  asserting  con- 
flicting rights  as  heirs,  and  that  he  has  no 
authority  to  engage  attorneys  for  either 
claimant,  or  to  bind  the  estate  in  any  man- 
ner on  that  behalf.  Roach  v.  Coffey,  73  Cal. 
281,  14  Pac.  840;  Estate  of  Friedman,  188 
Pac.  21.  On  like  grounds,  such  administra- 
tor or  executor  Is  not  a  party  aggrieved  by 
a  decree  determining  the  proportions  In 
which  varloua  claimants  shall  share  in  the 
residue  available  for  distribution,  and  cannot 
appeal  therefrom.  Bates  v.  Ryberg,  40  Cal. 
463;  Jones  v.  Lamont,  118  CaL  499,  50  Pac. 
766,  62  Am.  St  Rep.  251;  Estate  of  WUliams, 
122  Cal.  76,  64  Pac.  386.  These  considera- 
tions govern  the  situation  before  us.  True, 
the  action  of  Stelnberger  t.  Young  was  not 


a  contest  between  persons  claiming  to  have 
succeeded  to  the  estate  as  heirs.  The  plain- 
tiff there  (appellant  here)  asserted  a  right  to 
the  residue  remaining  after  administration 
by  virtue  of  an  agreement  made  by  the  de- 
cedent In  her  lifetime.  Bat  the  administra- 
tor, as  such,  has  no  greater  concern  in  a 
controversy  of  this  kind  than  he  has  In  a  dis- 
pute between  various  parties  claiming  to  be 
entitled  by  succession.  Whatever  might  be 
said  if  the  question  were  a  new  one,  we  think 
argument  is  foreclosed  by  the  decisions  of 
this  court  in  Estate  of  Healy,  137  Cal.  474, 
70  Pac.  455,  and  McCabe  v.  Healy,  138  CaL 
81,  70  Paa  1008.  Following  the  death  of  one 
Healy,  and  the  appointment  of  an  adminis- 
trator, one  Ulty  McCabe  had  instituted  an 
action  against  Healy's  heirs  to  enforce  a  con- 
tract substantially  similar  to  the  one  as- 
serted by  Mrs.  Stelnberger  In  ber  action 
against  Young.  One  of  the  heirs  sought  to 
have  the  administrator  removed  for  the 
reasons  that  he  bad  not  tried  to  intervene 
or  to  take  a  part  In  such  action,  and  that 
the  attorneys  representing  blm  as  adminis- 
trator were  also  acting  as  attorneys  for  the 
plaintiff,  McCabe.  The  court  held.  In  the 
first  of  the  cases  Just  cited,  that  these  facts 
furnished  no  ground  for  removing  the  admin- 
istrator. Referring  to  the  action  of  McCabe 
V.  Healy,  the  court  said: 

"It  is  in  effect  a  suit  to  determine  a  contro- 
versy between  different  heirs  as  to  their  re- 
spective rights  of  inheritance,  and  In  such  a 
controversy  it  is  well  settled  that  the  adminis- 
trator has  no  interest,  but  is  a  mere  officer  of 
the  court,  holding  the  estate  as  a  stakebolder, 
to  be  delivered  to  those  whom  the  court  shall 
decide  to  be  entitled  thereto.  •  •  •  There 
was  *  *  *  no  ground  upon  which  he  would 
have  been  authorized  to  seek  to  intervene 
•  *  •  or  Justified  in  expending  the  money  of 
the  estate  in  defending  the  action  against  the 
plaintiff." 

The  second  case  (138  Cal.  81,  70  Pac.  1008) 
was  an  appeal  from  the  Judgment  rendered 
in  favor  of  the  plaintiff  in  McCabe  v.  Healy. 
In  ruling  that  the  administrator  was  not  a 
necessary  party,  the  court  said: 

"Upon  sound  reason  it  is  plain  he  has  no  in- 
terest in  the  result  of  the  litigation.  This  liti- 
gation Involves  solely  the  ownership  of  the  resi- 
due of  the  estate  of  Matthew  Healy,  deceased — 
a  matter  in  which  the  administrator  has  no 
possible  interest— a  question  to  him  of  indifferent 
concern." 

These  decisions  are  conclusive  against  the 
contention  that  the  administrator  was  au- 
thorized to  expend  moneys  of  the  estate  In 
resisting  the  claim  of  Mrs.  Stelnberger,  or 
that  bis  attorney  was  entitled  to  compensa- 
tion from  the  estate  for  his  services  in  de- 
fending against  her  action.  It  is  argued  that 
Mrs.  Stelnberger,  in  instituting  ber  action, 
voluntarily  made  the  administrator  a  party 
defendant  whereas,  in  McCabe  v.  Healy  the 
administrator  was  not  Joined.    But  this  dr- 
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cumstance  can  bave  no  wetgbt  In  tbe  present 
Inquiry.  If,  as  held  In  the  Healy  Case,  the 
administrator  was  in  no  way  concerned  in 
the  determination  of  tbe  controversy,  the 
mere  fact  that  the  plaintiff  brought  him  into 
the  action  could  not  authorize  him  to  charge 
the  estate  with  the  burden  of  tbe  expense  in- 
curred by  him  in  litigating  a  controversy 
which  affected  the  heirs  alone. 

[5,  S]  2.  The  administratoil  was  allowed 
credit  for  $590  for  cash  advanced  by  him  to 
Anna  M.  Scanlan.  Mrs.  Scanlan  was  a  sis- 
ter of  the  decedent,  and  was,  at  the  time 
the  advances  were  made,  coadministratriz  of 
the  estate.  Whether  the  money  was  re- 
ceived by  Mrs.  Scanlan  as  an  advance  against 
her  supposed  interest  as  heir,  or  on  account 
of  her  commissions  as  administratrix,  the 
Item  was  not  properly  allowed.  Advances 
made  by  an  administrator  to  an  heir  on  ad- 
count  of  bis  distributive  share  cannot  be  con- 
sidered upon  the  hearing  of  an  account,  but 
are  to  be  allowed  only  as  .a  credit  against  the 
heir's  distributive  share  upon  final  distribu- 
tion. Abila  T.  Burnett,  3S.  Cal.  658 ;  Estate  of 
WUley,  140  CaL  238,  73  Pac.  998.  In  making 
payments  in  anticipation  of  the  decree  of  dis- 
tribution, the  administrator  acts  at  ills  peril, 
and  if,  as  in  this  case,  it  turns  out  upon  dis- 
tribution that  the  payee  is  not  entitled  to  re- 
ceive any  part  of  the  residue,  the  administra- 
tor must  look  for  reimbursement  to  the  per- 
son to  whom  the  payment  has  been  made. 
Nor  can  the  administrator  support  the  credit 
as  a  payment  to  Mrs.  Scanlan  on  account  of 
ber  commissions  as  administratrix.  In  that 
view,  tbe  amount  would  have  to  be  deducted 
from  the  allowance  to  Mr.  Young,  since  the 
statutory  commissions  can  l>e  allowed  but 
once,  and  most  be  divided  between  the  admin- 
istrators if  there  be  more  than  one.  C!ode 
Civ.  Proc.  I  1618.  FnU  commissions  were 
allowed  Mr.  Xoung  In  the  order  under  Te> 
view,  and  if  tbe  $690  item  stands,  there  wOl 
bave  been  an  overpayment  of  commissions 
to  this  extent 

[71  The  administrator  claltns  tliat  the  cred- 
it for  payment  to  Mrs.  Scanlan  had  been 
approved  by  the  court  on  the  settlement  of  a 
prior  account,  and  that  any  inquiry  into  this 
Item  was  therefore  precluded.  But  the  rec- 
ord hardly  sustains  the  claim.  It  appears 
tliat  tbe  item  was  Included  In  the  first  ac- 
count But  tbe  court  in  settling  that  account 
expresssly  reserved  "decision  as  to  the  ad- 
vancements to  Mrs.  Scanlan."  The  Item  did 
not  appear  in  any  subsequent  account  It  is 
true  that  the  second  account  began  with  a 
charge  of  the  balance  shown  by  the  first  ac- 
count, in  which  the  administrator  had  claim- 
ed credit  for  this  item.  But  the  second  ac- 
count did  not  on  its  face  give  any  indication 
that  the  $590  was  an  item  of  that  account 
and  it  cannot  t)e  said  that  the  court,  by  its 
order  of  settlement  of  the  second  account, 
adjndged  the  propriety  of  the  claim  of  credit 
The  settlement  of  an  account  Is  not  con- 
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elusive,  "except  as  to  such  Items  as  are  in- 
cluded in  it  and  actually  passed  upon  by  the 
probate  court"  Estate  of  Adams,  131  Cal. 
415,  63  Pac.  838. 

[S]  3.  The  court  allowed  Mr.  Barstow,  as 
attorney  for  the  administrator,  $2,750  for 
extraordinary  services  rendered  prior  to 
July  1,  1912,  in  the  Scanlan  UHgatlon  (fully 
described  in  Estate  of  Koss,  L.  A.  No.  575S), 
and  $100  for  services  rendered  prior  to  that 
date  in  connection  with  the  sale  of  certain 
real  property.  The  appellant  contends  that 
these  allowances  were  improper  because  Mr. 
Barstow  had  already  received  $3,500  as  pay- 
ment for  all  extraordinary  services  rendered 
prior  to  July  1,  1912.  The  record  does  not 
however,  show  that  the  former  allowance 
was  In  full  for  all  services  rendered  before 
the  date  named.  The  order  for  tbe  payment 
of  $3,500  was  made  on  January  31,  1013,  and 
provided  that  the  administrator  be  author- 
ized to  pay  to  Mr.  Barstow  "tbe  sura  of  $3,500 
on  account  of  extraordinary  services  of  said 
attorney  to  July  1,  1912."  The  words  "on 
account"  In  this  order  may  well  have  been 
used  to  Indicate  tliat  the  allowance  was  not 
Intended  to  cover  compensation  in  full  for 
services  to  July  1,  1912.  As  shown  by  Its 
findings,  the  court  below  so  construed  Its 
former  order.  It  is  conceded  that  services 
rendered  in  the  Scanlan  litigation  formed  a 
proper  subject  for  payment  out  of  the  es- 
tate, and  It  is  not  made  to  appear  that  the 
court  abused  Its  discretion  in  making  the 
further  allowance  complained  of. 

[(,  10]  4.  In  his  account  the  administra- 
tor claimed  credit  for  office  expenses  for  a 
period  of  4%  years,  aggregating  $810.  These 
items  included  stenographer's  services, 
stamps,  telephone  calls,  and  the  like,  and 
tbe  administrator  made  a  flat  charge  of  $15 
per  month  for  these  items  during  the  period 
In  question.  He  testltted  tliat  It  was  neces- 
sary to  maintain  an  office  for  tbe  estate,  and 
to  use  a  stenographer  and  telephone  service 
in  handling  the  property  of  the  estate.  For 
these  purposes  he  employed  his  own  office 
force  and  equlpmoit  and  the  charge  of  $15 
per  month  was  estimated  by  him  to  be  a 
fair  and  reasonable  proportion  of  the  total 
expense  to  be  borne  by  the  estate.  The  court 
evidently  accepted  his  view,  and  we  cannot 
say  that  the  conclusion  reached  was  not  a 
proper  one.  It  is  objected  that  there  were 
no  vouchers  for  these  charges.  Section  1632 
of  the  Code  of  Civil  Procedure  authorizes 
the  allowance  of  "any  item  of  expenditure  not 
exceeding  twenty  dollars,  for  which  no  vouch- 
er is  produced,"  if  the  item  be  supported 
by  tbe  administrator's  uncontradicted  oath 
to  the  fact  of  payment  specifying  when, 
where,  and  to  whom  it  was  made.  The  claim 
of  $810  may  well  be  treated  as  made  up  of 
a  series  of  separate  items  of  $15  each,  and 
these  items  were,  we  think,  sufficiently  sup- 
ported by  the  testimony  of  the  adminLstra- 
tor.    In  view  of  tbe  nature  of  these  charges 
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and  the  manner  In  which  a  proportion  of  the 
total  expense  was  allotted  to  the  estate,  there 
could  not  well  be  a  more  definite  speclQcatlon 
of  "when,  where,  and  to  whom"  the  payments 
were  made.  But  section  1632  further  pro- 
vides that  such  allowances  (unsupported  by 
vouchers)  "in  the  whole  must  not  exceed  fire 
hundred  dollars,"  and  the  item  in  question 
must  therefore  be  reduced  to  this  aggregate 
sum. 

The  order  is  reversed,  with  directions  to 
the  court  below  to  settle  the  account  in  ac- 
cordance with  the  views  herein  expressed. 

We  concur:  RICHARDS,  Judge  pro  tem.; 
VICTOR  E.  SHAW,  Judge  pro  tem. 


(41  Cal.  App.  153) 

PEOPLE  V.  MANUEIi.     (Cp.  641.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.     May  12,  1919.) 

1.  JuKY   ^s>116  —  Chaixenqx  to   PAHKI/— 

FOBUS  FOR  DRAWINO  AND  RETURN  OF  JUBT. 

Pen.  Code,  J  1059,  as  to  cballenee  to  panel 
for  departure  from  forms  prescribed  in  respect 
to  drawing  and  return  of  jury,  has  no  applica- 
tion wliere  Jury  constituting  panel  is  not  a 
drawn  jury. 

2.  Jury  ®=3ll6— Cbauxnok  to  Panelt-Bias 
or  Sheriff. 

Bias  of  the  officer  who  summoned  the  Ju- 
rors, by  Pen.  Code,  g  1004,  made  ground  of  chal- 
lenge to  panel  when  it  is  formed  from  persons 
whose  names  are  not  drawn  as  jurors,  held  not 
shown  by  the  fact  that  in  filling  special  venire 
for  trial  of  a  woman  for  forgery,  women  only, 
under  Code  Civ.  Proc.  §  190,  equally  competent 
with  men,  were  summoned,  nor  by  fact  that 
they  were  all  from  a  part  of  the  county  other 
than  where  the  offense  was  charged  to  have  been 
committed. 

Appeal  from  Superior  Ourt,  San  Bernar- 
dino County;    J.  W.  Curtis,  Judge. 

Anna  Manuel  was  convicted  of  forgery, 
and  she  appeals.    Affirmed. 

A.  S.  Maloncy,  of  San  Bernardino,  for  ap- 
pellant. 

U.  S.  Webb,  Atty.  Gen.,  and  Joseph  L. 
Lewinsohn,  Deputy  Atty.  Gen.,  for  the  People. 

SHAW,  J.  Defendant  appeals  from  a 
Judgment  which  followed  her  conviction  of 
the  crime  of  forgery. 

The  sole  error  urged  as  ground  for  revers- 
al is  the  ruling  of  the  court  in  denying  de- 
fendant's challenge  interposed  to  the  panel 
of  Jurors  summoned  to  try  the  case.  The 
ground  of  the  challenge  was  that — 

"There  has  been  a  aubstahtial  departure  from 
the  form  provided  by  law  in  this:  That  the 
sheriff  in  summouing  the  jury  failed  and  inten- 
tionally  omitted    to   draw    the  jury   from   the 


whole  body  of  the  connty,  •  •  •  but  confin- 
ed himself  to  a  certain  part,  namely,  the  city 
of  Upland,  and  to  a  certain  class,  namely,  wo- 
men ;  that  in  so  doing  the  sheriff  •  •  •  was 
biased  and  prejudiced  in  summoning  this  Jury." 

In  support  of  the  motion,  it  was  mttde  to 
appear  that  the  court  made  an  order  direct- 
ing the  sheriff  to  summon  25  good  and  law- 
ful persons  from  the  body  of  the  county  to 
act  as  Jurors  In  the  trial  of  the  case;  that 
in  compliance  with  the  order  the  sheriff 
summoned  25  women,  all  of  whom  were  res- 
idents of  that  part  of  the  county  known  as 
Upland;  that  bis  reason  for  omitting  men 
from  the  Jury  was  that  the  county  had  no 
accommodations  for  keeping  a  mixed  Jary 
over  night,  and.  In  his  opinion,  a  mixed  Jury 
"would  not  be  nice,  provided  they  were  held 
over  and  they  had  night  sessions" ;  that  he 
had  no  prejudice  or  feeling  against  the  de- 
fendant, and  in  summoning  the  Jury  did 
not  omit  men  therefrom  in  order  to  secure 
a  Jury  that  would  convict  defendant. 

[1J  Section  1069,  Pen.  Code,  pro\'idea 
that— 

"A  challenge  to  the  panel  can  be  founded 
only  ou  a  material  departure  from  the  forms 
prescribed  in  respect  to  the  drawing  and  re- 
turn of  the  jury  in  civil  actions,  or  on  the  in- 
tentional omission  of  the  sheriff  to  summon  one 
or  more  of  the  jurors  drawn." 

A  sufficient  answer  to  that  part  of  the 
challenge  based  upon  the  alleged  departure 
from  the  forms  prescribed  in  respect  to  the 
drawing  and  return  of  the  Jury  is  that  tbe 
Jui7  constituting  the  panel  challenged  was 
not  a  drawn  Jury,  and  hence  there  could  be 
no  departure  from  the  forms  prescribed  in 
respect  to  the  drawing  and  return  of  the 
Jury,  within  tbe  meaning  of  the  section 
quoted. 

.  [2]  Since  it  was  not  a  drawn  Jury,  defend- 
ant's right  to  challenge  tbe  panel  is  meas- 
ured by  section  1064,  Pen.  Code,  which  pro- 
vides that — 

"When  the  panel  is  formed  from  persons 
whose  names  are  not  drawn  as  Jnrors,  a  chal- 
lenge may  be  taken  to  the  panel  on  account  of 
any  bias  of  the  officer  who  summoned  them, 
which  would  be  good  ground  of  challenge  to  a 
juror." 

The  claim  of  bias  on  the  part  of  tbe  sberift 
is  predicated  upon  the  fact  that  in  filling  the 
special  venire  he  summoned  women  only  who 
were  residents  of  that  part  of  the  county 
known  as  Upland.  There  is  no  merit  in  tbe 
contention.  That  the  persons  summoned 
were  good  and  lawful  persons  and  In  every 
way  competent  to  act  as  Jurors  ia  not  ques- 
tioned. No  difficulty  appears  to  have  been 
had  in  obtaining  from  those  summoned  a 
jui7  satisfactory  to  defendant;  nor  is  any 
claim  made  that  her  substantial  rights  were 
la  the  slightest  degree  prejudiced  by  reason 
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of  the  acts  of  tbe  sheriff.  In  the  absence. of 
SDch  phowliig,  mere  irregularities  la  tbe  ac- 
tioD  of  the  officer  la  Bummoning  persons  to 
fill  tlie  renlre  would  constitute  no  ground 
for  the  granting  of  a  challenge  to  the  entire 
panel.  Wadsworth  v.  State,  9  Okl.  Cr.  84, 
130  Pac.  SOS;  People  t.  Richards,  1  G&I. 
App.  575,  82  Pac.  691. 

Considered  as  Jurors,  the  law  makes  so 
distinction  between  men  and  women.  Sul>- 
ject  to  qualifications  applicable  alike  to  each, 
they  are  equally  competent  to  act  as  Jurors. 
Section  190,  Code  Civ.  Proc.  Hence  It  cannot 
be  said  the  sheriff,  in  simimoDlng  all  women, 
cofiflned  himself  to  a  certain  class  as  dis- 
tingnlshed  from  another  class,  any  more 
than  had  he  summoned  all  men,  or  a  mixed 
Jnry  composed  of  a  greater  number  of  either 
sex  than  the  other. 

The  fact  that  all  the  Jurors  were  residents 
of  the  yidnlty  of  Upland  furnishes  no 
ground  uiwn  which  to  base  the  claim  that 
the  sheriff  was  biased.  People  r.  Vaughn, 
U  Cal.  App.  201,  Ul  Pac.  620,  where  it  is 
Mid: 

"The  oifer  of  the  defendant  wag  to  prove  that 
the  sheriS  summoned  the  special  Tcnire  'entire- 
ly from  the  dty  of  Marysville,  where  the  feel- 
ing and  prejudice  against  the  defendant  was 
itrong.'  From  this  he  proposed  to  contend  that 
'there  must  have  been  prejudice  and  bias  on 
the  part  of  the  officer.'  The  conclusion  would 
not  be  warranted  from  the  drcnmatance  relied 
upon." 

No  dalm  is  made  In  the  Instant  case  that 
any  feeling  of  prejudice  against  defendant 
existed  among  tbe  residents  of  Upland;  on 
die  contrary,  tbe  very  purpose  of  the  sheriff, 
as  shown,  was  to  obtain  a  Jury  from  a  sec- 
tloa  of  tbe  county  other  than  that  in  which 
the  crime  was  alleged  to  have  been  commit- 
ted. There  is  nothing  in  the  record  to  which 
onr  attention  is  directed  which  even  tends 
to  show  the  slightest  bias  cm  the  part  of  the 
officer  in  summoning  the  Jurors;  on  the  con- 
trary, it  appears  that  he  acted  with  entire 
impartiality  and  without  prejudice  to  tbe 
substantial  rights  of  defendant. 

Tbe  Judgment  is  affirmed. 

We  concur:   CONREY,  P.  3.;  JAMES,  3. 
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(«  Cal.  App.  138) 
OCKENDEN  ▼.  CUTTINO.     (CTr.  28^.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1.    California.    May  10,  1919.) 

Apfkai,  aitd  Ebbob  ^=>766  —  Altebnative 

MSTBOD  —   Bl^BFS   —    FAILUBK  TO   COUFLT 

WITH  Statxttb— Dismissal. 
Where,  on  appeal  by  the  alternative  method, 
do    supplement   was   appended    to    appellant's 


brief  embracing  any  portion  of  the  record,  and 
the  brief  cobtains  no  part  of  the  pleadings  or 
excerpts  from  the  evidence  directing  the  court's 
attention  to  any  portions  thereof,  as  required  by 
Code  Civ.  Proc.  {  953c,  and  appellant's'  atten- 
tion was  directed  thereto  by  the  brief  of  re- 
spondent, and  he  made  no  effort  at  correction 
of  the  defect  and  no  response  to  the  order  to 
show  cause,  the  appeal  will  be  dismissed  and 
the  Judgment  a£Srm«i. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  J.  Van  Nos- 
trand.  Judge. 

Action  by  Thomas  Ockenden  against  Henry 
C.  Cutting.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  On  order  to  show  cause 
why  appeal  should  not  be  dismissed.  Ordered 
that  Judgment  be  affirmed. 

Douglas  A.  Nye^  of  San  Francisco,  for  ap- 
pellant 

Arnold  W.  Uechti,  of  San  Francisco^  for 
respondent. 

RICHARDS,  J.  This  matter  is  presentea 
upon  an  order  to  show  cause  why  the  ap- 
peal should  not  be  dismissed  for  failure  on 
the  part  of  the  appellant  to  comply  with  the 
requirements  of  section  953c  of  the  Code  of 
Civil  Procedure.  Tbe  appeal  was  by  the  al- 
ternative method,  and  a  typewritten  tran- 
script of  110  pages  has  been  filed.  The  main 
question  discussed  in  appellant's  opening 
brief  is  the  sufficiency  of  the  pleadings  and 
evidence  to  support  the  Judgment  a^ealed 
from.  No  supplement  Is  appended  to  appel- 
lant's brief  embracing  any  portion  of  the 
record,  nor  Is  there  printed  In  said  brief  any 
part  of  tbe  pleadings  or  any  excerpts  from 
the  evidence  (except  one  brief  half-page)  di- 
recting tbe  court  to  the  portions  thereof  upon 
which  the  appellant  relies.  Tbe  existence  of 
that  portion  of  section  953c  Ck>de  of  Civil  Pro- 
cedure, which  requires  that  these  things  be 
done,  has  been  utterly  Ignored  in  this  case. 
This  court  and  the  Supreme  Court  have  re- 
peatedly pointed  out  the  necessity  of  a  com- 
pliance with  the  requirements  of  this  section 
of  the  Code  l>efore  any  duty  devolves  upon 
the  court  to  so  far  examine  into  the  merits  of 
tbe  appeal  as  to  search  through  tbe  record  for 
that  which  should  have  been  embraced  in  the 
brief.  Moore  v.  Gnajardo,  174  Pac  92;  Scott 
V.  Hollywood  Park  CJo.,  169  Pac.  370; 
Chandlee    v.    McCalla     (Sup.)  178   Pac.  709. 

Tbe  attention  of  the  appellant  having  been 
directed  by  the  brief  of  respondent  to  his 
failure  to  comply  with  the  statute  in  this  re- 
gard, and  no  effort  at  the  correction  of  the  de- 
fect baring  been  attempted,  nor  any  response 
made  to  the  order  to  show  cause,  it  is  there- 
fore ordered  that  the  Judgment  herein  shall 
be,  and  the  same  is  hereby  affirmed. 

We  concur:  WASTE,  P.  J. ;  KERRIGAN,  J. 
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(41  Cal.  App.  U4) 

EGENBERGEB   et   nx.  v.  NEUMAN  et  bL 
(Civ.  2766.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    May  0,  1819.) 

1.  Bills  and  Notes  4=332,  462(1)— Actiohb— 
Pasties— "Promissory  Note." 

Wblle  a  note  payable  in  tlie  alternative  to 
one  of  two  persons  is  not  a  "promissory  note," 
if,  however,  it  purports  on  its  face  to  be  for 
value  received,  the  setting  forth  of  the  note  ac- 
cording to  its  terms  is  sufficient  to  entitle  the 
plaintiff  to  recover  as  on  a  contract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  rbraaes.  First  and  Second  Series,  Promis- 
sory Note.]    ■ 

2.  MoRTOAOEs  $s»137— Natubb  of  Estats  01- 
Parties. 

Under  CHv.  Ck>de,  |  2920,  a  mortgage  is 
merely  a  contract  by  which  specific  property  is 
hypothecated  for  the  performance  of  an  act,  the 
statute  changing  the  original  character  of  a 
mortgage  so  it  is  no  longer  a  conveyance  of 
land,  but  a  mere  security. 

3.  MoRTOAOES  «=>23— Validitt— Pabtiks. 

Where  a  note  and  mortgage  securing  the 
same  were  made  in  the  alternative,  that  is,  pay- 
able to  one  or  another,  and  both  the  payees 
joined  in  a  suit  to  foreclose  the  mortgage,  held, 
that  the  note  and  mortgage  were  not  void,  and 
foreclosure  might  be  decreed. 

Appeal  from  Superior  Court,  Alameda 
C!ounty;  J.  J.  Trabucco,  Judge. 

Action  by  Valentine  Egenberger  and  Katli- 
erine  Egenberger,  Ills  wife,  against  August 
H.  Neuman  and  otiiers,  and  J.  E.  Davis  and 
another.  From  a  judgment  for  plaintiffs, 
tbe  last-named  defendants  appeal.    Affirmed. 

J.  M.  Kinley,  of  San  Francisco,  for  ap- 
pellants. 

Dibert  &  Stlefvater  and  Albert  P.  Stlef- 
vater,  all  of  Oalxland,  for  respondents. 

LANGDON,  P.  J.  This  Is  an  appeal  by 
defendants  J.  E.  Davis  and  Alice  M.  Davis 
from  a  Judgment  and  decree  foreclosing  a 
mortgage  against  them.  Appellants  are  the 
holdfrs  of  the  legal  title  to  the  property  af- 
fected by  the  foreclosure,  title  having  passed 
to  them  through  mesne  conveyances  from 
August  H.  Neuman  and  Ida  Neuman  after 
the  lien  of  the  mortgage  had  attached.  The 
appellants  demurred  on  general  and  special 
grounds  to  plaintiffs'  amended  complaint. 
Their  demurrers  were  overruled,  and  upon 
their  failure  to  answer  Judgment  was  en- 
tered against  them. 

'  There  Is  but  one  question  upon  this  appeal, 
and  that  is:  Does  the  amended  complaint 
state  facts  sufficient  to  constitute  a  cause  of 
action?  The  argument  of  appellants  is  pred- 
icated upon  the  fact  that  the  note,  and  mort- 
gage securing  the  same,  and  which  were  set 


out  in  the  amended  complaint,  were  made  In 
the  alternative  or  disjunctive  form — that  is, 
they  were  made  to  "Valentine  Egenberger 
or  Katberine  Egenberger." 

[1]  There  are  only  two  authorities  dted 
to  us  directly  upon  this  question,  neither  one 
of  which  is  from  this  state.  The  appellants 
rely  upon  the  case  of  Musselman  r.  Oakes, 
19  IlL  81,  68  Am.  Dec.  583,  in  whldi  it  is 
said  that  a  note  payable  in  tbe  alternative 
to  one  of  two  persons  is  not  a  promissory 
note  and  cannot  be  sued  on  as  such.  This 
contention  may  be  granted;  but  in  the  in- 
stant case  the  action  is  brougb*  to  collect 
the  debt  secured  by  a  mortgage  regardless  <of 
the  means  by  which  the  debt  was  evidenced. 
Furthermore,  in  reply  to  the  contention  of 
counsel  based  upon  the  Oakes  Case,  we  may 
say  that,  while  It  has  been  held  that  a  note 
payable  In  the  alternative  Is  not  a  promis- 
sory note,  if,  however,  it  purports  on  its  face 
to  be  for  value  received,  the  setting  forth  of 
the  note  according  to  its  terms  is  a  sufficient 
statement  of  consideration  to  entitle  the 
plaintiff  to  recover  as  on  a  contract.  Walrad 
V.  Petrle,  4  Wend.  (N.  Y.)  675,  cited  in  1  Dan- 
iel on  Negotiable  Instruments,  {  103.  The 
record  in  the  present  case  discloses  that  the 
note  stated  on  its  face  it  was  given  for  a 
valuable  consideration. 

[2, 3]  However,  the  case  of  Seedhouse  et 
al.  V.  Broward,  Adm'r,  34  Fla.  522, 16  So.  425. 
is  a  case  covering  a  very  similar  state  of 
facts  in  so  far  as  the  language  of  the  note 
and  mortgage  is  concerned.  In  that  case,  as 
in  this,  the  action  was  to  foreclose  a  mort- 
gage securing  a  note,  the  plaintiffs  being 
Henry  Seedhouse  and  Helen  Seedhouse,  hla 
wife.  There,  as  here,  a  demurrer  was  inter- 
posed on  the  ground  that  the  note  and  mort- 
gage were  in  tbe  alternative.  The  court  in 
that  case  pointed  out  that  the  mortgage  was 
not  a  conveyance  of  real  property,  but  a  con- 
tract between  mortgagor  and  mortgagee 
whereby  a  specific  lien  was  created  upon  cer- 
tain property;  that,  viewed  as  a  contract, 
requiring  the  interposition  of  judicial  action 
to  enforce  its  provisions,  there  was  no  reason 
why  the  fact  that  it  and  the  debt  secured 
were  made  payable  to  one  or  the  other  of 
two  parties  definitely  named  therein  shonld 
render  such  contract  void.  The  court  point- 
ed out  that  there  was  some  variance  in  tbe 
authorities  as  to  whether  in  such  a  case  the 
action  could  be  maintained  alone  by  either 
of  the  parties  named  as  alternative  payees 
or  whether  It  must  be  Instituted  jointly  ^y 
both  of  the  payees,  but  added  that  the  better 
practice  was  for  all  of  tbe  parties  named  as 
alternative  payees  to  join  in  the  suit  to  en- 
force such  a  contract  The  reasoning  of  this 
Florida  case  applies  precisely  to  the  facts  of 
the  Instant  case,  and  to  the  legal  effect  of 
mortgages  in  this  state.  For  in  this  state 
also  the  original  character  of  mortgages  has 
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ondergone  a  change,  and  th«y  have  ceased    til  after  the  grantor  had  conyeycd  the  premta- 


to  be  conTeyances  except  In  form.  They  pass 
no  estate  In  the  lands  and  are  mere  security. 
Under  the  Code  a  mortgage  Is  merely  a  con- 
tract by  which  specific  property  Is  hypothe- 
cated for  the  performance  of  an  act.  McMil- 
lan T.  Richards,  9  Cal.  365,  70  Am.  Dec.  655; 
Fogarty  v.  Sawyer,  17  Cal.  5S9;  Dutton  ▼. 
Warschauer,  21  Cal.  609,  82  Am.  Dec.  765; 
Mack  V.  Wetzlar,  39  Cal.  247;  Savings  & 
Loan  Soc.  v.  McKoon,  120  Cal.  177,  62  Pac. 
305;  Civ.  Code,  J  2920. 

In  the  present  case  both  parties  named  In 
the  note  and  mortgage  have  Joined  In  the 
suit  It  would  seem,  therefore,  that  all  the 
elements  exist  here  to  make  the  reasoning  In 
the  Florida  case  applicable. 

There  Is  no  defense  made  on  the  merits, 
bnt  appellants  urge  that  the  mortgage  and 
note  should  have  been  reformed;  that  the 
plaintiffs  should  have  pleaded  the  true  Intent 
of  the  parties  and  made  an  Issue  of  that  mat- 
ter. They  cite  the  case  of  Plerson  v.  McCa- 
hUl,  21  Cal.  122.  That  case  holds  that  where, 
In  reducing  an  agreement  to  writing,  a  mate- 
rial clause  has  been  omitted  by  mistake,  a 
party  seeking  to  avail  lilmself  of  the  actual 
contract  must  obtain  a  reformation  of  the 
writing,  either  by  a  distinct  proceeding  to  re- 
form It  or  by  special  pleading  of  mistake  in 
an  action  in  which  the  contract  is  sought  to 
be  used,  and  asking  Its  correction  as  inde- 
pendent relief.  To  the  same  effect  are  tne 
other  cases  dted  by  the  appellant  upon  this 
point.  This  rule,  however,  is  wholly  Inap- 
pUcable  here.  The  plaintiffs  are  not  contend- 
ing that  a  mistake  has  been  made,  or  that 
the  Instruments  do  not  express  the  true  in- 
tent of  the  parties.  Under  our  conclusion, 
herein  expressed,  the  note  and  mortgage  as 
executed  are  not  void,  and,  as  both  parties 
named  therein  as  alternative  payees  are 
plaintiffs  in  the  suit,  there  Is  no  occasion  to 
ask  for  a  reformation  of  the  instrument,  nor 
to  allege  any  other  Intent  of  the  parties  than 
the  Intent  appearing  upon  the  face  of  the 
tastruments;  the  instruments  are  sought  to 
be  enforced  as  executed. 

The  Judgment  is  affirmed. 

We  concur:   BRITTAIN,  J.;  HAVEN,  J. 
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(Dirtrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    May  9,  1919.     Rehearing  Denied 
by  Supreme  Court  July  7,  1919.) 

L  HoBTOAOEs  ^s»153— Bona  Fiob  Pcbchas- 
EB— Who  is. 
Where  a  deed  granting  defendant  a  right  of 
way  over  the  land  involved  was  not  recorded  nn- 


c8  to  another,  and  such  person  had  mortgaged 
the  same  to  a  bank  which  recorded  its  mort- 
gage, the  bank  was  noder  Civ.  Code,  H  1214, 
1215,  a  bona  fide  incumbrancer,  and  its  rights 
are  prior  to  those  of  defendant 

2.  MoBTOAOES  e=»53C— Bona  Fids  Pubchas- 
EB— Extent  of  Pbotection. 
Where  a  bank  which  had  a  mortgage  on 
lands  was  a  bona  fide  incumbrancer,  its  mort- 
gage having  been  recorded  before  conveyance 
of  a  right  of  way  to  defendant,  held  that  a 
purchaser  at  foreclosure  sale  wag  protected  by 
the  bona  fides  of  the  bank,  and  bU  rights  are 
superior  to  those  of  defendant,  even  though  he 
learned  of  defendant's  asserted  rights  prior  to 
the  consummation  of  his  purchase. 

Appeal  from  Superior  Court,  Stanislaus 
County;  W.  B.  Langdon,  Judge. 

Action  by  T.  M.  Foulger  against  the  Tide- 
water Southern  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Arthur  L.  Levlnsky,  of  Stockton,  for  ap- 
pellant 

Hawkins  &  Hawkhis,  of  Modesto,  for  re- 
spondent 

HART,  J.  This  is  an  action  to  quiet  title 
and  for  damages  for  the  wrongful  taking  of 
a  certain  portion  of  the  land  In  dispute  and 
for  injury  to  the  remaining  portion. 

On  February  15,  1012,  one  Jatues  M.  John- 
son and  his  wife  deeded  to  H.  C.  Lefflng- 
well  and  Ella  E.  Leffing%vell.  bis  wife,  a  cer^ 
tain  tract  of  land  near  Modesto,  In  Stanis- 
laus county;  containing  10  acres.  The  Lef- 
flngweils,  on  December  17,  1913,  conveyed 
the  same  land  to  Lottie  R.  Kerry  and  Wil- 
liam J.  Kerry,  her  husband.  On  January 
16,  •1014,  the  Kerrys  borrowed  from  the 
Modesto  Savings  Bank  $775  and  executed  a 
deed  of  trust,  which  was  recorded  January 
26,  1914,  to  A.  L.  Cressey  and  J.  J.  McMa- 
hon,  as  trusteeo,  to  secure  the  payment  of 
the  note  given  for  the  amount  of  the  loan. 
Default  was  made  in  the  payment  of  said 
note  and,  after  due  proceedings,  said  trus- 
tees sold  the  property,  under  the  terras  of 
the  deed  of  trust  to  T.  M.  Foulger,  the 
plaintiff  herein,  for  the  sum  of  $2,000,  and 
executed  a  deed  to  the  latter,  dated  July 
15,  and  recorded  July  21,  1916. 

It  was  alleged  in  the  complaint  that,  "sub- 
sequent to  the  execution  of  said  deed  of 
trust,  the  defendant,  without  any  right  or 
authority,  entered  upon  said  land  and  prem- 
ises and  constructed  thereon  a  ra^Toad," 
which  runs  in  a  diagonal  line  across  plain- 
tiff's land.  It  was  also  alleged  that  the 
land  was  farming  land,  that  it  was  necessa- 
ry to  irrigate  the  same,  and  that  the  con- 
struction of  the  railroad  cut  off  plaintilTa 
ditches  and  water  supply;  that  the  coia- 
struction  of  the  railroad  severed  plaintiff's 
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land  Into  two  fields,  and  that  It  was  necessa- 
ry  for  blm  to  construct  a  crossing  over  said 
railroad  at  a  cost  of  $50;  that  It  was  neces- 
sary to  siphon  water  across  said  railroad  at 
a  cost  of  $100;  that  by  reason  of  said  sever- 
ance the  market  value  of  the  land  has  de- 
preciated $400;  and  that  plaintiff  Is  dam- 
aged in  the  sum  of  $250  by  reason  of  being 
deprived  of  the  use  of  the  land  occupied. 
Total  damages  In  the  sum  of  $800  were  ask- 
ed for. 

The  complaint  was  filed  on  September  8, 
1917.  On  the  6th  day  of  April.  1917.  de- 
fendant recorded  a  deed  from  H.  G.  Lefl9ng- 
well  to  Tidewater  Southern  Railway  Compa- 
ny, conveying  a  right  of  way  50  feet  wide 
across  the  land  In  question  for  railroad  pur- 
poses, which  deed  was  dated  August  16, 
1912. 

T.  M.  Foulger,  the  plaintiff,  was  sworn 
as  a  witness,  and  testified  that,  some  time 
prior  to  May  25,  1917,  he  examined  the  prop- 
erty In  question;  that  at  that  time  he  saw 
no  railroad  across  the  land,  saw  nothing  In- 
dicating a  railroad  and  saw  no  stakes  upon 
the  ground;  that,  on  July  15,  1016,  he  at- 
tended the  trustees'  sale  of  the  property, 
and  bid  $2,000  for  it,  and  In  addition  he 
was  to  pay  the  interest  and  taxes  above 
that  amount,  amounting  to  $35,  and  that  he 
did  pay  such  sums  for  the  property.  He  said 
that  the  railroad  had  been  buUt  through 
his  land  in  a  cut,  the  dirt  being  piled  on 
both  sides;  that  prior  to  the  building  of  the 
road  the  land  had  been  planted  to  grapes; 
that  the  grapevines  had  been  plowed  up 
and  piled  to  one  side;  that  on  the  east  side 
of  the  track  Is  a  reservoir,  aboat  14  by  16 
feet  in  dimension,  made  of  concrete.  The 
right  of  way  occupied  about  an  acre  of  the 
land,  and  the  amount  on  the  east  Side  of 
the  track  was  about  half  an  acre.  It  was 
necessary  to  pipe  water  under  the  railroad ; 
from  the  reservoir  to  the  balance  of  the] 
land.  The  witness  testified  as  to  what  he 
thought  would  be  the  cost  of  piping,  cross- 
ing the  track,  etc.,  and  the  value  of  the  land 
taken  and  that  severed. 

On  cross-examination  the  witness  said 
that  he  was  on  the  land  on  the  14th  of  July, 
lOie,  the  day  before  he  bought  it,  and  saw 
the  railroad  being  constructed  across  the 
land,  and  saw  a  construction  train  being 
operated  on  the  track.  He  Immediately 
went  to  Judge  Broughton,  president  of  the 
Modesto  Savings  Bank,  and  asked  biro  If  he 
knew  anything  about  a  right  of  way,  that 
they  bad  put  a  railroad  there  since  he  had 
contracted  to  buy  the  land,  and  that  Judge 
Broughton  replied  to  him;  "I  knew  noth- 
ing of  it;  they  haven't  got  any  right  of  way 
from  me."  That  the  witness  investigated 
and  found  they  had  no  ristht  of  way.  That 
he  did  not  go  to  the  railroad  company  to 
see  why  they  were  on  the  land,  but  spoke 
to  their  surveyor.  Mr.  LIndsey,  probably 
within  a  week  after  the  sale.    That  Mr. 


Lindsejr  told  him  to  go  and  see  }St.  Bearce, 
president  of  the  defendant  corporation,  but 
that  he  did  not  go  to  see  him;  he  went  to 
his  attorney,  who  began  trying  to  get  a  set- 
tlement out  of  the  railroad.  It  appeared 
that.  In  the  month  of  May,  1016,  and  pre- 
viously to  bidding  on  the  property,  having 
In  view  the  purpose  of  purchasing  it,  the 
plaintiff  visited  and  examined  the  property. 
At  that  time  no  work  had  been  done  on  the 
ralroad  right  of  way,  and  respondent  saw 
no  indications  of  a  railroad  or  preparations 
to  build  one  on  and  through  the  property. 
He  then  deposited  $300,  and  entered  into 
an  agreement  that  he  would  bid  at  the  trus- 
tees' sale  or  forfeit  the  $300.  He  stated 
that  he  bought  the  land  after  seeing  the 
railroad  there  because  if  be  did  not  he 
would  have  to  forfeit  the  $300;  that  he 
would  not  have  paid  $2,000  for  the  property 
had  he  known  the  railroad  was  there  when 
he  "put  his  contract  up." 

J.  R.  Broughton,  president  of  the  Modesto  ' 
Savings  Bank,  testified  that  at  the  date  of 
the  trust  deed  from  tlie  Kerrys  the  trusteea, 
A.  L.  Cressey  and  J.  J.  McMahon,  were  di- 
rectors of  the  bank;  that  they  had  nothing 
to  do  with  making  the  loan  more  than  ap- 
proving it  at  the  monthly  meeting  of  the 
board  of  directors;  that  they  are  the  par- 
ties who  regularly  act  as  trustees  for  the 
bank.  Questioned  as  to  what  he  did  in  mak- 
ing the  loan,  with  reference  to  an  examina- 
tion of  the  land,  the  witness  said:  "Well, 
we  were  familiar  with  the  quality  of  the 
land,  and  were  satisfied  it  was  good  security 
for  the  amount  we  made  the  loan,  and  satis- 
fied that  the  title  was  all  right";  that  they 
had  an  abstract  prepared  and  relied  upon 
that;  that  he  had  resided  in  Stanislaus 
county  for  39  years,  and  for  30  years  tiad 
been  familiar  with  the  quality  and  value  of 
lands  In  the  county;  that  at  the  time  the 
loan  was  made  to  Mrs.  Kerry  he  bad  no 
knowledge  that  the  defendant  claimed  any 
Interest  In  the  land;  that  while  the  bank 
held  the  trust  deed  it  never  gave  the  rail- 
road company  a  right  to  cross  the  land  in 
question  with  a  track. 

Several  witnesses  testified  as  to  the  value 
of  the  land,  and  plaintiff  rested. 

The  defendant  called  as  a  witness  its  en- 
gineer, J.  C.  LIndsey,  who  testified  that,  in 
November,  1911,  a- survey  was  made  through 
the  lands  now  owned  by  plaintiff;  that  the 
center  line  of  the  railroad  was  staked  out 
with  stakes  each  100  feet,  the  stakes  being 
approximately  8  Inches  above  the  ground; 
that.  In  July,  1015,  another  survey  was 
made,  and  the  stakes  reset;  that  the  original 
stakes  were  not  there  "by  reason  of  the 
farmers'  plowing  them  out  and  cultivating 
the  lands";  that  defendant  began  grading 
on  the  land  In  question  between  June  15 
and  July  1,  1916,  the  grading  was  completed 
about  the  10th  of  July,  and  the  track  laid 
on  the  lOtb,  lltb,  and  12tb  of  July;  on  July 
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11th  trains  began  running  across  there.  The 
witness  said  that  plaintiff  came  to  him  on 
July  IGth  and  asked  about  getting  payment 
for  the  right  of  way;  witness  suggested  that 
plaintiff  write  Mr.  Bearce  regarding  a  set- 
tlement, and  also  told  him  that  the  company 
had  a  deed  from  a  prior  owner.  He  stated 
that  on  the  7th  of  July,  1916,  railroad  ties  6 
by  8  inches,  8  feet  long,  were  placed  on  the 
land  about  2  feet  apart,  and  that  steel  rails 
were  brought  onto  the  land  on  July  11th. 

As  to  what  occurred  at  the  time  of  the 
second  survey,  C.  G.  Burnett,  assistant  en- 
gineer of  defendant,  corroborated  the  tes- 
timony of  Mr.  Lindsey. 

The  court  found  that  the  said  savings 
hank  took  the  deed  of  trust  from  the  Ker- 
rys  without  knowledge  of  the  conveyance  by 
H.  C.  Lefflngwell  to  the  defendant  or  of 
facts  sufficient  to  put  It  upon  notice  of  the 
said  conveyance,  and  that  it  did  not  have 
notice  at  the  time  It  took  said  trust  deed  of 
any  claim  of  the  defendant  in  and  to  said 
real  estate;  that  said  bank  at  the  time  of 
taking  said  deed  of  trust  was  an  Innocent  In- 
cunftrancer  for  value,  and  that  the  said 
deed  of  trust  was  received  by  said  bank  In 
good  faith  and  for  a  valuable  considera- 
tion. It  was  further  found  that  at  the  time 
plalntier  purchased  said  property  at  the 
trustees'  sale  he  had  notice  of  the  fact  that 
the  defendant  was  at  that  time  constructing 
across  said  land  and  premises  a  railroad, 
and  knew  that  a  railroad  bed  had  been 
graded,  and  that  ties  had  been  placed  there- 
mi  and  rails  had  been  laid  upon  said  ties, 
and  that  railroad  ti-ains  had  passed  over  the 
rails.  It  was  also  fonnd  that  at  the  trial 
of  this  action  the  defendant  stipulated  that 
it  only  claimed  a  strip  of  60  feet  wide  as 
Its  right  of  way.  Other  findings  were  made 
relating  to  the  adaptability  of  the  land  to 
fanning  purposes,  the  cutting  of  the  land 
up  into  two  parts  by  the  right  of  way,  the 
interference  of  the  right  of  way  with  the 
proper  and  reqnlslte  nse  of  a  water  ditch 
oD  said  land  for  irrigating  purposes,  and 
the  seTeral  Items  of  damages  suffered  by 
ttie  plaintiff  by  reason  of  the  existence  of 
the  right  of  way  and  the  maintenance  of  a 
railroad  tratft  on  and  over  said  way,  etc. 
While,  as  seen,  the  plaintiff  testified  that  at 
the  time  he  first  visited  the  land  in  contem- 
plation of  purchasing  it  he  saw  or  observed 
no  evidence  of  a  railroad  track  or  no  indica- 
tions that  a  track  was  to  be  built  thereon, 
the  court  made  no  finding  as  to  that  fact. 

The  judgment  is: 

"That  the  plaictiflF  is  the  owner  of  all  the 
land  horeinbefore  described,  subject,  however, 
to  the  easement  of  the  defendant  over  and 
•cross  said  land  upon  the  strip  of  land  hereinbe- 
fore described,  and  the  defendant  has  the  right 
to  maintain  upon  said  right  of  way  50  feet  in 
width  a  railroad." 

Plaintiff  was  further  awarded  the  sum  of 
t500  as  damages  uid  bis  costs  of  suit 


[1,  >]  That  the  deed  of  H.  O.  Lefflngwell 
to  the  defendant,  although  delivered  prior 
to  the  making  and  delivery  of  the  trust  deed 
to  the  Modesto  Savings  Bank,  was  not  re- 
corded until  after  the  delivery  of  said  trust 
deed  to  said  bank,  that  the  bank,  at  the 
time  It  received  the  trust  deed,  was  wholly 
ignorant  of  the  existence  of  the  deed  to  de- 
fendant or  of  facts  which  would  put  it  as  a 
prudent  person  upon  inquiry  as  to  the  fact 
of  said  conveyance  or  of  any  daim  of  inter- 
est by  defendant  in  the  land,  and  that  said 
bank  was  therefore  a  bona  fide  inaim- 
brancer  for  value  are  well-established  facts 
in  the  case;  the  trial  court  having  upon  suffi- 
cient evidence  so  found.  It  follows,  there- 
fore, as  a  proposition  of  law,  that  the  deed 
of  H.  C.  Lefflngwell  to  the  appellant  Is  void 
as  to  the  bank.  Civ.  Code,  §S  1214,  1216. 
This,  under  the  sections  of  the  Civil  Code 
just  named,  is  determinative  of  this  appeal, 
for  the  plaintiff  is  protected  by  and  shelter- 
ed under  the  bona  fides  of  the  savings  bank. 
Therefore  whether  plaintiff  bought  the  prop- 
erty with  notice  of  facts  which,  if  follow- 
ed up  by  him,  were  sufficient  to  ha.ve  invest- 
ed him  with  knowledge  of  the  fact  of  the 
conveyance  of  an  Interest  in  the  land  to  the 
defendant  prior  in  date  to  the  purchase  by 
him,  or  whether  he  had  actual  knowledge  of 
that  ftict,  Is  wholly  unimportant  and  imma- 
terial. 27  Cyc.  1727;  Logan  v.  Eva,  144  Pa. 
312,  22  Atl.  757;  Martin  t.  Jackson,  27  Pa. 
504;  Keyser  t.  Clifton  (Tex.  Civ.  App.)  50 
S.  W.  057. 

In  Logan  v.  Eva,  supra.  It  appeared  that 
Mrs.  Eva  was  the  possessor  Iji  her  separate 
right  of  Sl,700,  of  which  amount  she  turned 
over  to  her  husband  the  sum  of  $14200,  to  be 
by  him  Invested  In  real  estate,  title  to  which 
was  to  be  In  her  name.  The  husband  bought 
the  property  with  said  money,  but  in  viola- 
tion of  the  dlrectl<HiB  of  bis  wife  and  of  his 
trust  took  title  in  his  own  name,  and  there- 
after borrowed  money  from  one  Keesley  and 
gave  the  latter  a  mortgage  on  said  property 
as  security  for  the  loan.  One  Logon,  who 
then  had  notice  of  the  trust,  purchased  the 
property  at  the  foreclosure  sale.  There,  as 
here,  it  was  contended  that  Logan,  having 
notice  of  the  trust  In  favor  of  Mrs.  Eva  or 
her  equitable  title  thereto,  acquired  no  title 
to  the  land  by  the  conveyance  to  him  under 
the  foreclosure  sale.  The  Supreme  Court  of 
Peimsylvania,  refusing  to  sanction  the  con> 
tention,  said: 

"It  is  well  settled  that  a  purchaser  of  land 
is  unaffected  by  a  secret  trust  or  equity  un- 
known to  him,  and  that  he  may  pass  title  there- 
to, untrammeled  by  the  trust,  to  a  person  who 
has  notice  of  it  'A  mortgagee  is  regarded  as 
a  purchaser,  and  is  protected  from  all  secret 
equities  and  trusts  of  which  he  had  no  notice. 
Heister  v.  Fortner,  2  Bin.  [Pa.]  40  [4  Am. 
Dec.  417];  Cover  v.  Black,  1  Pa.  St  493. 
Notice  to  a  purchaser  at  the  sheriff's  sale  of 
the  mortgage  comes  entirely  too  late,  if  the 
mortgagee  had  no  notice   when  the  mortgage 
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wai  ezecnted.'    Martin  ▼.  Jackson,  27  Pa.  St. 
604  [67  Am.  Dec.  489]." 

The  court  in  tbat  case  farther  said: 

"It  must  be  borne  in  mind  tbat  tbe  rnle  wbicb 
protects  a  purcbaaer  with  notice  is  not  tbe  out- 
come of  a  tender  regard  for  bim.  It  is  tbe  loe- 
ical  sequence  of  tbe  doctrine  tbat  a  bona  fide 
porcbaser,  witbout  notice  of  a  secret  equity, 
takes  a  title  unaffected  by  it.  If  such  a  par- 
cba.«er  could  only  pass  his  title  to  persons  igno- 
rant of  tbe  trust,  tbe  marset  value  of  his  prop- 
erty would  be  depreciated  by  the  restriction,  and 
his  enjoyment  of  it  would  be  very  much  impair- 
ed. Hence  the  law  declares  that  tbe  knowledge 
of  his  vendee  is  not  in  the  way  of  tbe  trans- 
mission of  his  title,  untrammeled  by  the  trust." 

In  Keyser  r.  Clifton,  sapra.  It  la  held 
thatr- 

"The  bona  fides  of  the  mortgagee  as  to  tbe 
title  passes  to  tbe  purchaser  at  the  foreclosure 
sale,  regardless  of  the  knowledge  of  the  latter." 

Counsel  for  the  appellant  Insists  that  the 
rnle  enunciated  in  the  above  cases  has  never 
been  and  Is  not  now  the  rule  in  California, 
and  In  support  of  his  position  cites  the  cases 
of  Eversdon  r.  Mayhew,  65  CaL  163,  3  Pac. 
&11,  and  Kennlff  t.  CaulBeld,  140  CaL  34, 
73  Pac.  803.  Those  cases,  as  to  the  facts,  are 
wholly  different  from  this,  and  they  merely 
deal  with  and  apply  the  well-settled  rule 
that  one  who  takes  a  conveyance  of  real 
property  with  notice  of  a  prior  equity  or 
title  of  another  in  or  to  such  property  ac- 
quires no  title  thereto,  or  acquires  the  prop- 
erty subject  to  the  prior  equity  or  interest 
of  which  he  had  knowledge  or  notice  when 
he  received  the  conveyance.  The  cases  are 
not  in  point  here. 

That  the  rule  applied  in  the  cases  first 
above  referred  to  is  the  California  rule  1b 
clear  from  the  provisions  of  section  1214  of 
the  Civil  Code.  Moreover,  the  rule  is  so 
Just'  and  sound  in  principle  that  it  ought  to 
be  the  rule  of  decision  In  every  Jurisdiction 
In  cases  whose  facts  are  analogous  to  those 
of  tbe  instant  case. 

We  are  persuaded  that  there  is  no  merit 
In  this  appeal,  and  the  Judgment  is  accord- 
ingly affinned. 

We  concur:  CHIPMAN,  P.  J.;  BUB- 
NKTT,  J. 


(41  Cal.  App.  15$) 

AMMfVX  MOTION  PICTUBB  MFO.  00.  T. 
EKVAY  et  aL     (Civ.  2117.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    "May  12,  1919.) 

1.  PixADiNO  «=»127(2)  —  AitswKB  —  Anias- 
eioN  OF  Possession  or  Pbopebtt. 
In  action  to  recover  personal  property,  to- 
gether with  damages  for  withholding  the  same. 


defendants'  answer,  denying  that  titer  took 
possession  as  alleged,  or  tbat  they  are  still  un- 
lawfully withholding  or  unlawfully  detaining 
said  property,  held  as  a  matter  of  law  an  ad- 
mission of  possession  at  the  time  the  action 
was-  commenced. 

2.  PlXADINO  «=9l27(2)  —  AirawKB  —  Asifu- 
BtoR  or  Possession. 
Answer,  alleging  tbat  defendants  are  I3i» 
owners  and  entitled  to  immediate  possession, 
and  tbat  defendant  B.  has  been  seriously  dam- 
aged by  wrongful  action  of  plaintiff  in  taking 
said  property  from  bim  under  Code  Civ.  Proc. 
i  509  et  seq.,  held  an  admission  by  defendant* 
tbat  tbe  property  was  in  their  possesion  at 
tbe  time  action  was  commenced. 

8.  BePLKVUT  «=»72— CI.AIM   aitd   Dbuvbbt— 

Joint  Tobt-Fkasobs— Evidkncs. 
Record  held  to  conclusively  show  that  re- 
spondent E.  was  a  joint  tort-feasor  both  h> 
taking  and  withholding  of  the  property  in  qnes- 
tion  from  plaintiff,  and  tbat  therefore  the  court 
should  have  adjudged  tbat  be,  as  well  as  the 
other  defendants,  was  liable  for  damages  re- 
sulting from  their  withholding  of  tbe  property. 

Appeal  from  Superior  Court,  San  Dleg» 
(bounty;  C  N.  Andrews,  Judge. 

Action  by  the  Ammex  Motion  Picture  Man- 
ufacturing Company  against  J.  E.  Erray  and 
others,  doing  business  under  tbe  firm  name 
and  style  of  the  Bell  Motion  Picture  Mann- 
facturing  Company.  From  the  Judgment 
rendered  plaintiff  appeals.  Beversed  and 
remanded,  with  directions. 

Patterson  Sprigg  and  Dwigfat  D.  Bell,  bofb 
of  San  Diego,  for  appellant 

Henning  ft  McGee,  of  San  DieEO,  for  re- 
spondents. 

THOMAS,  J.  This  is  an  appeal  by  plain- 
tiff, on  tbe  Judgment  roll  alone,  from  a  Judg- 
ment in  Its  favor,  decreeing  that  defendants, 
or  any  of  them,  were  not  the  owners  of  that 
certain  personal  property  to  recover  which, 
together  with  damages  for  withholding  same, 
this  action  is  brought;  and  further  decree- 
ing that  plaintiff  have  Judgment  against  all 
the  defendants,  except  Ervay,  for  fSOO',  rental 
value  for  the  use  of  the  property. 

[1,2]  While  the  suit  was  pending  the  proi>- 
er^  in  question  was  delivered  to  the  plaintUC 
under  the  provisions  of  section  609  et  seq. 
of  the  Code  of  Civil  Procedure.  It  is  aUeged 
in  tbe  complaint  "that  on  or  about  the  18th 
day  of  March,  A.  D.  1916,  the  defendant  J. 
B.  Ervay  forcibly,  wrongfully,  and  unlaw- 
fully entered  In  and  upon  said  premises  and 
took  possession  of  the  same,  together  with 
all  the  personal  property  hereinafter  set 
forth,"  and  that  "said  defendants  still  un- 
lawfully withhold  and  detain  said  property." 
The  defendants  by  their  answer  deny  that 
they  took  possession  as  alleged,  or  tbat  "they 
are  still  unlawfully  withholding  or  unlawfully 
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detaining  said  property,"  which,  a>  a  mat- 
ter of  law,  is  an  admission  of  possession  of 
ttie  property  at  the  time  of  the  commence- 
ment of  the  action.  The  answer  further  al- 
leges that  "these  defendants  are  the  owners 
and  entitled  to  the  immediate  possession  of 
said  property";  and,  further,  a  specific  al- 
legation is  made  "that  defendant  Ervay  has 
been  seriously  damaged  by  the  wrongful  ac- 
tion of  the  plaintiflT  in  taking  said  property 
from  tilm,"  etc.,  referring  to  the  taking  by 
the  sheriff  under  affidavit  with  order  in- 
dorsed thereon,  and  undertaking,  as  pro- 
Tided  by  sections  509  et  seq.  of  the  Code  of 
Qvil  Procedure.  This,  we  think,  is  an  ad- 
mission by  defendants  that  the  property  was 
in  tbelr  possession  at  the  time  of  the  com- 
meooement  of  this  action. 
The  court  also  finds  that— 

"At  all  times  in  said  complaint  mentioned  the 
taid  defcndanti  Rrvay  and  Boll  forcibly,  wrong- 
fully, and  unlawfully,  and  without  any  right, 
entered  in  and  upon  and  took  possession  of 
•aid  premises,  togrther  with  the  personal  prop- 
erty therein  contained,  to  the  exclusion  of  the 
rights  of  said  plaintiff." 

Though  (lomewhat  uncertain  in  its  terms, 
how  can  thLs  finding  be  construed,  in  the 
light  of  the  admissions  of  the  answer,  other 
than  as  a  statement  that  both  defendants 
at  all  times  had  the  possession  and  control 
of  this  property? 

[S]  It  therefore  conclusively  appears  from 
the  record  before  us  that  the  respondent  Br- 
vay  was  a  Joint  tort-feaser,  both  in  the  tak- 
ing and  withholding  of  said  property  from 
plaintiff,  and  that  therefore  the  court  should 
have  adjudged  that  he,  as  well  as  the  other 
defendants,  Is  liable  for  all  damages  result- 
ing from  their  withholding  of  the  property. 

Judgment  Is  reversed,  and  cause  remanded, 
with  directions  to  the  lower  court  to  enter 
Judgment  in  accordance  with  the  views  here- 
in expressed,  i 

We  concur:  PINLATSON.  P.  J.;  SLOANS,  J. 


(41  Cal.  App.  109) 

KLEINECKR    v.     NOItTH     CONPIDENOK 

MINDCG  &  DEVELOPMENT  CO. 

et  aL     (Civ.  1968.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    May  8,  1919.) 

L  Aprai.  AifD   Brkob   «=»1011(1)— Fnroiiro 

ox  CONnJCTIRO   EVIOENCB  —  CONCLUSITK- 

ims. 

A  finding  on  conflicting  evidence,  if  sup- 
ported by  substantial  evidence,  is  conclusive 
on  appeal. 

X  CoBPOBATioNS  «=»116— Stock— Option  to 
RtPuacnASE— Passing  op  Timk  Limit. 
Where  an  oral  option  to  repurchase  shares 
of  stock  was  limited  as  to  time  which  bad  ex- 
pired without  attempt  to  take  advantage  of  the 


option,  the  optionee  no  longer  had  any  claim 
upon  the  shares. 

3.  Evidence   «=>420(4)  —  Stock— Aobekmbnt 
TO  Reconvey  upon  Payment  op  Indebted- 
ness—Defeasance— Pabol  Evidence. 
If  a  sale  of  corporate  stock  had  been  ac- 
companied  by   an   unconditional  agreement  to 
reconvey  upon  payment  of  an  indebtedness,  for 
which  the  stock  was  formerly  collateral  securi- 
ty, such  condition  as  a  matter  of  defeasance 
might  be  established  by  paroL 

Appeal  from  Superior  Court,  Tuolumne 
County;  George  F.  Buck,  Judge. 

Action  by  Ella  Klelnecke  against  the 
North  Confidence  Mining  &  Development 
Company  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal,  Judgment  af- 
firmed. 

J.  C.  Webster,  of  Sonora,  for  appellants. 
Frank  W.  Street  and  Horace  M.  Street, 
both  of  Oakland,  for  respondent. 

CniPMAN,  P.  J.  Plaintiff  brought  the  ac 
tion  to  compel  the  defendant  corporation  to 
transfer  to  her  on  Its  books  and  to  deliver 
to  her  a  certificate  for  47,156  shares  of  its 
capital  stock,  of  which  she  alleged  she  was 
the  owner.  The  cause  was  tried  by  the 
court  without  a  Jury,  and  findings  and  Judg- 
ment were  in  favor  of  plaintiff.  Defendants 
appeal  from  the  Judgment  on  the  grounds 
that  the  evidence  Is  insufficient  to  sustain 
the  decision  and  that  the  decision  is  against 
law. 

It  appears  from  the  findings  of  the  court : 
Defendant  corporation  is  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of 
the  state  of  California,  with  a  capital  stock 
of  $75,000,  divided  into  75,000  shares  of  the 
par  value  of  $1  each.  On  July  16.  1908,  de- 
fendant Chute  borrowed  $6,000  from  plain- 
tiff, giving  to  her  bis  promissory  note  for 
said  sum,  payable  in  six  months,  with  inter- 
est, and  Indorsed  and  delivered  to  plaintiff 
three  certificates  representing  in  the  apKre- 
gate  47,156  shares  of  the  capltol  stock  of  the 
defendant  corporation  then  owned  by  him,  as 
security  for  the  payment  of  said  note.  Some 
pasrments  of  interest  were  made  by  defend- 
ant Chute,  and  he  received  from  plaintiff  an 
additional  loan  and  on  July  16,  1912,  he 
executed  and  delivered  to  her  his  promis- 
sory note  for  $8,580,  and  plaintiff  continued 
to  hold  said  shares  of  stock  as  security  for 
the  payment  of  the  latter  note,  the  first  note 
being  destroyed.  The  court  found  that  said 
security  was  on  May  10,  1915,  worth  no 
greater  sum  than  $10,000. 

The  plaintiff  testified  that  In  1913  she  re- 
moved from  Sonora  to  Berkeley;  that  In  the 
month  of  May,  1015,  she  visited  ber  daugh- 
ter, Mrs.  C.  P.  Jones,  in  Sonora,  and  on  the 
10th  of  May,  met  Mr.  Chute  at  the  honse 
by  appointment.    She  testified: 

"I  said  to  him:  'Mr.  Chute,  I  have  a  propo- 
sition to  make  to  yon  in  regard  to  this  stock 
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that  I  liold;  I  don't  want  it  any  more  as  se- 
curity.'  I  had  had  so  much  trouble,  and  I 
didn't  want  to  hold  it  any  more  with  a  string 
tied  to  it,  I  want  it  for  my  own.  He  said,  'Mrs. 
Kleineclce,  anything  you  asic  me  to  do  I  wouid 
do,'  and  after  a  few  minutes  he  said,  'It  would 
be  necessary  for  you  to  have  your  papers  with 
you  to  have  a  transaction  of  that  liind.'  I 
said,  'I  have  brought  them  with  me  for  that 
parposc.'  He  said,  'This  is  no  place  to  talk, 
so  we  will  go  inside.'  We  went  inside  the  room 
he  had  occupied  and  there  was  a  desk  in  the 
room;  he  went  to  the  desk  and  sat  down  to 
it  and  I  got  the  papers  and  handed  them  to 
him,  that  is,  the  note  and  other  papers  that 
were  security,  that  is.  the  paper  that  he  had 
written  when  he  gave  me  the  note  stating  that 
I  was  holding  the  certificates  of  stock  as  se- 
curity. I  had  these  two  papers  and  gave  them 
to  him.  He  said,  'These  papers  must  be  de- 
stroyed.' I  said,  'AH  right'  He  said,  'Tou 
take  these  and  destroy  them.'  *  *  *  I  took 
the  note  and  went  to  the  stove  and  burned  the 
papers  op ;  I  went  back  into  the  room.  •  •  • 
Mr.  Chute  said,  'If  I  give  you  this  stock  I 
want  you  to  give  me  an  option  to  repurchase 
it'  I  said,  'CerUinly,  I  would  do  that'  Then 
he  went  to  work  and  figured  up  the  amount  that 
would  be  actually  due  me  up  to  July  16,  1916, 
if  the  note  hadn't  been  destroyed.  The  amount 
ran  to  something  over  $12,000  and  I  agreed 
to  let  him  repurchase  the  stock  from  me  for 
the  amount  of  $12,000.  This  option  to  repur- 
chase the  stock  to  run  until  the  15th  day  of 
July,  1916." 

Witness  said  Mr.  Chute  gave  her  the  fol- 
lowing form  of  option,  which  was  in  tils 
handwriting : 

"Know   all   men   by  these  presents,   that   I, 

,  being  the  owner  of shares  of  stock 

in  the ,  do  hereby  agree  with to  de- 
posit the  said  shares  of  stock  in  escrow 

in  a  bank  at  any  time  he  may  designate  within 
a  period  of  (2)  years  from  date  upon  the  deposit 
by  him  or  his  assigns  to  my  credit  in  said  des- 
ignated bank,  the  sum  of dollars." 

The  witness  said  she  remained  in  Sonora 
two  or  three  days  and  then  returned  home 
and  received  from  Mr.  Chute  a  letter,  dated 
May  16,  1915,  in  wbicb  he  wrote: 

"I  will  prepare  that  option  to  purchase  your 
stock  and  send  it  to  you  soon.  One  of  the 
parties  told  me  yesterday,  that  if  the  weather 
would  clear  up,  that  the  matter  would  soon 
assume  a  definite  shape." 

Under  date  of  June  6,  1915,  defendant 
Cbute  wrote  to  plaintiff  as  follows: 

"I  will  in  all  probability  send  you  form  of 
option  to  sign  so  that  you  can  sell  your  stock 
in  a  short  time  and  I  can  make  a  commission 
on  the  sale  you  understand." 

In  a  letter  dated  June  29,  1015,  Chute 
wrote,  plaintiff  that  he  was  hoping  to  sell 
tbe  mine,  and  said: 

"I  want  yon  to  be  able  to  sell  your  stock." 

On  cross-examination,  witness  identified 
an  affidavit  made  by  her  on  August  25,  1916, 


In  an  action  by  C.  S.  Fitch  against  the  de- 
fendant corporation,  in  which  she  claimed 
ownership  of  52,156  shares  of  the  stock  of 
tbe  corporation:  and  she  also  identified  a 
notice  dated  Nov«nber  24,  1915,  filed  in  the 
Tuolumne  county  records,  in  which  a  simi- 
lar claim  was  made.  Tbe  court  found  that 
these  claims  were  made  through  mistake  of 
plaintiff's  attorney,  so  far  as  5,000  shares 
were  concerned,  she  holding  a  certificate  for 
that  number  of  shares  as  security  on  anoth- 
er matter. 

Grace  Jones,  daughter  of  plaintiff,  cor- 
roborated tbe  tatter's  testimony  as  to  tbe 
burning  of  soine  papers  in  tbe  stove  on  tbe 
occasion  of  tbe  visit  of  Chute  to  tbe  bouse. 

It  appeared  that  Mr.  Chute  did  not  send 
to  plaintiff  a  form  of  option  for  her  to  ex- 
ecute, nor  did  she  prepare  or  sign  one.  The 
option  was  to  run  to  July  15,  1916.  Mr. 
Chute  not  having  exercised  bis  right  under 
it,  plaintiff,  some  time  after  tbe  right  had 
expired,  commenced  the  action.  Defendant 
Chute  testified  in  his  own  behalf.  His  tes- 
timony as  to  what  occurred  on  May  10,  1915, 
between  him  and  plaintiff  agreed  in  some 
particulars  with  that  of  plaintiff,  but  as  to 
the  destruction  by  burning  of  his  note  and 
the  transfer  of  tbe  shares  of  stock  of  the 
defendant  company  to  her  in  discharge  of 
bis  indebtedness,  his  testimony  is  in  sharp 
conflict,  being  in  effect  that  tbe  status  of 
the  shares  was  not  changed  but  remained 
in  pledge,  and  that  what  took  place  with 
reference  to  an  option  was,  as  he  testified, 
with  this  understanding,  that  his  ovraership 
is  unquestioned  and  that  he  did  not  sell  to 
her  this  stock. 

Tbe  court  found  that  on  tbe  lOtb  day  of 
May,  1915,  "plaintiff  accepted  from  defend* 
ant  Richard  Chute  said  47,166  shares  of 
stock  in  full  payment  of  said  promissory 
note,  and  plaintiff  then  and  there  surrender- 
ed said  promissory  note  to  said  defendant 
as  fully  paid  and  discharged,  and  plaintiff 
ever  since  on  or  about  May  10,  1915,  has 
been  and  now  is  tbe  owner  and  the  posses- 
sor of  said  shares  of  the  capital  stock  of 
said 'defendant,"  the  mining  company;  that 
defendant  Richard  Chute  has  no  right  or  in" 
terest  in  said  shares,  but  that  they  stiU 
stand  upon  the  books  of  said  company  in 
his  name;  that  on  April  18,  1917,  plaintiff 
demanded  of  said  mining  company  that  it 
exeaite  and  deliver  to  her,  in  her  name,  its 
certificate  for  47,156  shares  of  its  capital 
stock,  standing  in  the  name  of  said  Eidiard 
Chute,  and  that  at  the  time  said  demand 
was  made  plaintiff  presented  to  said  mining 
company  the  said  certificates  held  by  plain* 
tiff,  representing  said  47,156  shares,  for  can- 
cellation upon  tlte  issuance  of  a  new  certlfl- 
cate  or  certificates,  in  the  name  of  plaintiff, 
for  said  stock,  but  the  said  mining  compa- 
ny refused  to  comply  with  said  demand. 

[1]  The  vital  contested  question  of  fact  in 
the   case   was   whether   or   not   defendant 
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abate  made  an  -  abeolnto  transfer  at  the 
itwres  of  stock  to  plaintiff  In  discharge  of 
big  indebtedness  to  ber.  The  court  found, 
on  conflicting  erldence,  that  he  made  such 
transfer.  Under  the  settled  rule  -  we  -  can- 
act  disturb  the  finding,  as  It  is  supported  by 
tabstantial  evidence. 

[2, 1]  Appellants  contend,  under  the  prin- 
ciple stated  in  Rohrle  t.  Stidger,  50  Cal.  207, 
and  other  cases  dted.  that  the  transfer  of 
the  shares.  May  10,  1915,  "was  by  way  of 
security  and  that  the  sale  was  not  absolute." 
Tbe  evidence  on  which  the  court  based  its 
flnding  was  that  tbe  sale  was  absolute,  and 
tbe  promissory  notes  which  constituted  tbe 
consideration  were  surrendered  and  destroy- 
ed as  fully  paid.  The  option  to  repurchase 
was  limited  as  to  time  of  acting  under  it, 
and  that  time  having  expired  without  any 
attempt  made  to  talfe  advantage  of  it,  the 
optionee  no  longer  bad  any  claim  upon  the 
shares. 

Respondent  makes  the  point  that  the 
agreetnent  or  option  to  purchase  the  stock, 
behig  for  a  sum  over  $200,  is  invalid  because 
not  hi  writing  (Civ.  Code,  i  1624);  further- 
more, that  there  was  no  consideration  for 
the  agreement  nor  was  any  part  of  tbe  pur- 
diase  price  paid.  No  option  was  ever  made 
in  writing.  In  one  of  his  letters  Chute  said 
be  would  send  plaintiff  a  form  of  option  for 
her  to  sign,  but  he  did  not  send  it.  In  oth- 
er of  his  letters  he  wanted  ber  to  be  able  to 
sell  her  stock.  As  already  stated,  the  ver- 
bal option  expired  July  15,  1916. 

If  tbe  sale  had  been  accompanied  by  an 
onconditional  agreement  to  reconvey  upon 
payment  of  the  Indebtedness,  such  condi- 
tion as  matter  of  defeasance  might  be  es- 
tablished by  parol.  But  there  was  evidence 
Jostlf^ng  the  flnding  that  no  snch  condi- 
tion was  part  of  the  transaction.  The  op- 
tion, as  we  have  seen,  was  given  for  a  stat- 
ed period  of  time  and  was  never  sought  to 
be  availed  of. 

We  think  the  findings  are  supported  by 
tbe  evidence,  and  that  they  support  the 
Jadgment. 

The  Judgment  Is  nOlnned. 

We  concur:     HART,  J.;   BURNETT,  J. 


(a  Cal.  App.  131) 

METROPOLITAN     REDWOOD     LUMBER 

CO.  et  al.  V.  INDUSTRIAL  ACCIDENT 

COMMISSION  et  aL    CCiv.  2912.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    May  9,  1910.) 

BlASTBB   AND    Sebvant   $=>373— Wobkuen's 
Compensation— Injubies  Resultino  from 
Qdabbei.  Between  Employes. 
Personal  injuries  to  one  acting  in  tbe  ca- 
pacity of  storekeeper,   due   to  a  personal  at- 


tack opon  bim  by  a  bookkeeper,  an  employ^ 
of  equal  rank,  following  a  quarrel  between 
them,  cannot  be  made  tbe  basis  for  compensa- 
tion under  the  Workmen's  Compensation  Act.. 

Proceedings  for  compensation  under  the 
Workmen's  Compensation  Act  by  Henri 
Gireaux,  employe,  opposed  by  tbe  Metropoli- 
tan Redwood  Lumber  Company,  employer, 
and  tbe  ^tna  Life  Insurance  Company,  in- 
surer. Award  for  applicant,  and  employer 
and  Insurer  petition  for  a  writ  of  review. 
Award  annulled. 

Redman  &  Alexander,  of  San  E'randsco, 
for  petitioner. 

Christopher  M.  Bradley,  of  San  Francisco 
(Warren  H.  PlUsbury,  of  San  Francisco,  of 
counsel),  for  respondents. 

RICHARDS,  J.  The  following  are  tbe 
undisputed  facts  in  tbe  case.  The  petitioner. 
Metropolitan  Redwood  Lumber  Company, 
maintained  a  store  at  a  small  town  named 
Metropolitan  in  Humboldt  county.  Henri 
Gireaux,  the  applicant  for  compensation  be- 
fore the  Industrial  Accident  Commission, 
was  an  employ^  of  said  petitioner  in  the 
capacity  of  storekeeper  having  In  charge 
Its  stock  of  merchandise  in  its  said  store. 
One  J.  T.  Cleary  was  also  employed  by  tbe 
said  petitioner  as  its  bookkeeper  in  said 
store.  The  post  office  of  the  town  was  at 
the  store,  and  tbe  said  J.  T.  Cleary  was  the 
postmaster,  receiving  in  addition  to  bis  sala- 
ry as  one  of  said  petitioner's  employes  a 
salary  of  $10  per  month  from  the  United 
States  government  for  acting  as  such  post- 
master. The  post  office  seems  to  have  been 
an  adjunct  of  the  store,  and  tbe  several  em- 
ployes of  tbe  petitioner  carried  the  mail  to 
and  from  tbe  post  office  and  tbe  railway  sta- 
tion. A  discord  had  arisen  between  Gireaux 
and  Cleary,  the  former  having  insisted  on 
charging  to  the  latter's  account  some  small 
items  of  merchandise,  such  as  candy,  which 
tbe  latter  had  taken  without  charging  him- 
self. Some  trouble  over  making  change  be- 
tween the  two  intensified  this  discord.  Just 
prior  to  the  collision  causing  the  applicant's 
injuries  he  had  carried  tbe  mail  across  to 
the  train  and  was  coming  back  to  the  store 
with  the  return  bag  of  mail  when  be  was 
met  by  Cleary,  who  was  taking  some  mall 
to  another  train,  but  wh<^  upon  meeting 
Gireaux,  without  further  or  other  provoca- 
tion, dropped  his  mall  and  made  a  personal 
attack  upon  Gireaux,  striking  bim  violently 
and  causing  the  injuries  for  which  he  sought 
compensation.  So  far  as  tbe  petitioner  here- 
in, their  employer,  was  concerned,  the  two 
men  were  of  equal  rank  as  its  employes, 
neither  being  the  superior  of  the  other  In 
his  employment. 

Tbe   Industrial   Accident  Commission  by 
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a  divided  vote  made  the  award  assailed  In 
this  proceeding.  The  only  question  present- 
ed for  our  consideration  is  as  to  whether 
the  said  applicant  was  entitled  to  such  award 
as  for  an  injury  arising  out  of  his  employ- 
ment 

While  the  authorities  cited  hy  the  respec- 
tive parties  hereto  from  other  jurisdictions 
nre  in  conflict  as  to  the  right  of  employto  to 
compensation  in  this  class  of  cases,  we  are 
unnble  to  distinguish  In  principle  between  this 
case  and  the  cases  of  Coronado  Beach  Co. 
v.  Plllshury,  172  Cal.  682,  168  Pac.  212,  L. 
R.  A.  1916P,  1164,  and  Fishering  v.  Pills- 
bury,  172  Cal.  690,  158  Paa  215.  It  Is  true 
that  in  each  of  these  cases,  as  In  this  case, 
the  applicant  at  the  time  of  his  Injuries 
was  in  the  course  of  his  employment;  in 
each  of  those  cases  the  act  of  the  fellow 
employe  which  was  the  immediate  cause  of 
the  injuries  was  a  playful  or,  at  least,  not 
a  willfully  intentional  act  arising  out  of 
ill  will  on  the  part  of  the  person  causing 
said  injuries;  but  the  reasoning  of  the  Sn- 
preme  Court  in  each  of  the  above-dted  cases, 
as  well  as  the  authorities  given  in  support 
thereof,  apply  equally  to  a  case  where  the 
injury  was  intentionally  Inflicted.  In  the 
case  of  Coronado  Beach  Co.  v.  Pillsbury, 
supra,  the  learned  justice  writing  the  opin- 
ion, in  his  very  full  rCsum^  of  the  authori- 
ties touching  this  question,  calls  attention 
to  an  exception  to  the  general  rule  on  non- 
liability of  the  employer  for  Injuries  result- 
ing from  either  tbe  playful  acts  or  Intended 
assaults  of  fellow  employes,  which  exists 
where  the  fellow  employe  committing  the  In- 
Jury  did  so  while  in  an  Intoxicated  state 
of  frenzy  and  passion,  which  was  his  habi- 
tude, and  which  rendered  It  unsafe  for  him 
to  be  permitted  to  woric  with  his  fellow 
employes,  and  which  condition  was  known 
to  his  employer,  who  would  thus  be  negli- 
gent in  subjecting  bis  peaceable  servants  to 
such  known  risk.  A  second  exception  is 
also  noted  in  the  cases  cited  which  arises  in 
in  cases  where  tbe  injured  employe  was  the 
superior  In  rank  to  tbe  one  causing  his  in- 
juries, the  assault  arising  out  of  an  attempt- 
ed exercise  of  discipline  on  the  part  of  the 
superior  employe.  Neither  of  these  excep- 
tions can  be  given  application  to  the  case  at 
bar. 

The  following  authorities  fully  sustain 
our  view  that  ordinarily  and  outside  of  the 
exceptions  above  noted  Injuries  sulTered  by 
employes  due  to  quarrels  between  themselves 
may  not  be  made  tbe  basis  of  compensation 
under  the  Workmen's  Compensation  Acts: 
Jacquemin  v.  Turner,  etc.,  Co,  92  Conn.  382, 
103  Atl.  115,  L.  R.  A.  1918B,  496;  Stillwa- 
gon  V.  Callan  Bros.,  183  App.  Dlv.  141,  170 
N.  Y.  Supp.  677;  Union  S.  M.  Co.  v.  Davis 
(Ind.  App.)  115  N.  E.  676;  Mountain  Ice  Co. 


T.  McNeil.  91  N.  J.  Law,  B28,  103  AG.  184, 
L.  R.  A.  1918B,  494;  De  Fllllppls  v.  Falken- 
berg,  170  App.  Dlv.  153,  155  N.  T.  Supp. 
761;  Tarpper  v.  Weston,  etc.,  Co.,  200  Mich. 
275,  166  N.  W.  857,  L.  R.  A.  1918E,  507. 

The  recent  case  of  Klmbol  v.  Industrial 
Accident  Commission,  173  Cal.  851,  160  Pac. 
150,  L.  R.  A.  1917B,  595,  Ann.  Cas.  1917B, 
312,  to  which  our  attention  has  been  direct- 
ed, arose  ont  of  quite  a  dltferent  state  of 
facts;  and,  if  there  is  anything  contained 
in  the  opinion  therein  touching  this  case, 
it  must  be  taken  as  supporting  rather  than 
opposing  the  views  above  advanced. 

It  follows  that  the  award  of  the  commis- 
sion must  be  held  to  have  been  In  excess 
of  its  Jurisdiction,  and  must  therefore  be 
annulled.    It  is  so  ordered. 

We  concur:  WASTE;  P.  J.;  KERRI- 
GAN, J. 

(41  Cat.  App.  UO) 

BROWN  et  aL  ▼.  BOARD  OF  TRFSTEES 

OF   LELAND   STANFORD  JUNIOR 

UNIVERSITY  et  al.    (Civ.  1967.) 

(District  Court  of  Appeal,  Third  District,  <3al- 
Ifomia.    May  7,  1919.) 

1.  Masteb  and  Sebvawt  -  *=a219(5)— Inju- 
K1E8  TO  Servants— Assumption  of  Risk — 
Faixino  Walijb. 

The  employe  engaged  in  removing  jank 
from  burned  premises  assumes  the  risk  of  in- 
jury from  tbe  failing  of  unsupported  brick 
wall. 

2.  Master  and  Servant  «=3l55(l)— Dutt  to 
Wabn  Servants. 

An  employer  is  under  no  duty  to  warn  em- 
ployes of  an  obvious  and  apparent  rifltierr.  such 
as  the  danger  that  an  unsupported  brick  wall 
left  on  burned  premises  will  falL 

3.  Master  and  Servant  «=>101,  102(2>— Safk 
Place  to  Work. 

A  master  is  compelled  to  provide  for  hi* 
servant  a  place  in  which  to  work  not  absolute- 
ly safe  but  as  safe  as  he  can  make  it  under  the 
circumstances,  and  having  osed  usual  or  requi- 
site precautions  to  that  end  his  duty  is  per- 
formed. 

4.  Master  and  Servant  «=>318(1)  —  Indb- 
pendgnt  Contractors— Removal  of  Jcnk 
FROM  Borneo  Premises. 

Contractors  to  remove  junk  and  debris  from 
burned  premises,  of  which  they  were  given 
possession  with  exclusive  control  of  tbe  work, 
held  independent  contractors,  so  that  the  own- 
ers were  not  liable  for  contractors'  negligence 
causing  injury  to  an  employe  when  an  unsup- 
ported wall  fell. 

5.  Master  and  Servant  «=s>322— Independ- 
ent Contractors— Latent  DEFEcra — DtrrT 
TO  Warn. 

Owners  employing  independent  contractors 
to  remove  junk  and  debris  from  burned  prem- 
ises are  under  duty  to  warn  the  contractors  oi 
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thrir  empIorCs  of  the  latent  defects  In  tmsup- 
ported  brick  wall  left  Btaodiiis. 

6.  Uastxb  and  Sebvant  «=>330(1)  —  Irde- 
nuBKirr  Contractobs— Uks  Ipsa  Loqui- 

TUB. 

The  maximam  of  res  ipsa  loquitur  cannot  be 
hiToked  against  owners  sued  for  injuries  to 
an  employi  of  independent  contractors  having 
«xdiuive  control  of  tjie  removal  of  junk  and 
debris  from  burned  premises  on  wbldi  unsup- 
ported brick  walls  were  left  standinc  on«  of 
wkicfa  fell  on  tlie  employ& 

7.  llASrsB  AND  Sebvant  «=3330(1)  —  Irde- 

FBROBNT  CONTBACTOBS— BUBDEN    Or   PBOOF. 

In  an  action  against  owners  for  the  death 
of  DD  employ^  of  iudependent  contractors  to 
rcmoTe  dibris  and  junk  from  burned  premises 
oo  which  unsupported  brick  walls  were  luft 
itandinc,  the  bunlen  was  on  plaintiff  to  show 
the  accident  was  due  to  the  owners'  negligence. 

Appeal  from  Snperior  Court,  Tehama 
Conoty;  John  F.  Ellison,  Judge. 

Action  by  Helena  Brown  and  others 
against  the  Board  of  Trustees  of  the  Leland 
Stanford  Junior  Dnlversity  and  William  O. 
Stimmel.  From  Judgment  of  nonsuit,  plain- 
tiffs appeal.     Affirmed. 

J.  U.  Lee.  of  Red  Bluff,  and  George  R. 
Freeman  and  Frank  Freeman,  both  of  Wil- 
lows, for  appellants. 

McCoy  &  Cans,  of  Red  Bluff,  and  Wilson 
*  Wilson,  of  San  Francisco,  for  respondents. 

HART,  J.  The  action  was  brought  by 
Helena  Brown,  the  widow  of  Alexander 
Brown,  and  by  ten  children  and  grandchil- 
dren of  the  deceased,  to  recover  damages  for 
the  death  of  said  Alexander  Brown,  alleged 
to  have  been  cuused  by  the  negligence  of  the 
defendants.  The  corporation,  defendant,  was 
the  owner  of  a  tract  of  land  in  Tehama  coun- 
ty known  as  the  "Stanford  Vina  Ranch," 
and  defendant  Stimmel  was  the  superintend- 
ent thereof.  Upon  the  close  of  plaintiff's 
case  the  court  granted  a  motion  made  by  de- 
fendants for  a  nonsuit,  Judgment  followed 
in  their  favor,  and  plaintiffs  prosecute  this 
appeal  from  snid  Judgment 

The  record  discloses  the  following  facts: 
On  and  prior  to  August  18,  1915,  there  was 
upon  'the  Stanford  Ranch  a  building  known 
18  the  winery,  which  was  constructed  with 
brick  walls  and  which  contained  a  large 
amount  of  machinery.  This  building  was 
destroyed  by  Are  on  said  date,  but  the  brick 
walls  remained  standing. 

On  S«>ptember  15,  1915,  Daniel  R.  Buckley, 
a  member  of  the  firm  of  Buckley  &  Brown- 
stone,  tendered  to  defendant  Stimmel,  as 
superintendent  of  the  Stanford  Vina  Randi, 
the  following  offer,  in  writing: 

"I  hereby  offer  you  $700.00  for  all  the  metal 
and  iron  in  the  fermenting  bouse,  engine  room 


(except  boilers),  distillery,  and  carpenter  shop 
and  the  scrap  pointed  out  in  the  yard  near  the 
tool  washerbouse  and  the  scrap  in  the  bone- 
yard.  *  *  *  As  part  of  the  consideration  I 
agree  to  clean  up  and  remove  all  metal  and 
iron  of  every  kind  and  description  from  the 
ruins  of  the  buildings  described  above  without 
any  expense  whatever  to  yon.  I  agree  to  re- 
move this  iron  and  metal  l>efore  October  20, 
1915.      Sincerely  yours,  Daniel  R.  Buckley. 

"Accepted  and  receipt  of  $100.00  acknowl- 
edged.   W.  O.  StimmeL  Sunt." 

The  deceased,  Alexander  Brown,  was  em- 
ployed by  Buckley  &  Brownstone  to  assist  in 
the  work  of  removing  the  metal  from  said 
building,  and  on  September  24th,  while  so 
employed,  one  of  the  walls  of  the  building 
fell  upon  liim  and  caused  his  death.  No  one 
was  with  him  at  the  time,  the  nearest  wit- 
nesses being  from  200  to  300  feet  distant 

The  complaint  alleged  that  after  the  fire 
the  brick  walls  of  the  winery  were  left  stand- 
ing unsupported ;  that  they  were  dangerous 
and.  menacing  and  were  known  to  defendants 
so  to  be,  but  that  they  failed  to  guard  against 
such  danger;  that  defendants  were  careless 
and  negligent  in  failing  to  take  down  such 
walls  or  to  take  measures  to  protect  persons 
against  danger.  This  negligence,  together 
with  the  alleged  fact  that  defendants  did 
not  warn  decedent  of  the  defective  and  un- 
safe condition  of  the  walls,  "and  m  carelessly 
and  negligently  permitting  said  decedent  in 
or  near  the  vicinity  of  the  said  brick  wall," 
are  alleged  to  have  resulted  in  the  death  of 
decedent;  and  it  was  further  alleged  that 
Buckley,  Brownstone,  and  the  decedent  had 
no  knowledge  of  the  defective  and  unsafe 
condition  of  said  walls. 

Arthur  R.  Thorpe  testified  that  Brown, 
at  the  time  the  wall  fell  on  him,  was  engaged 
in  removing  hoop  iron  from  the  fermenting 
room.  T.  J.  Frost  testified  that  he  heard  the 
crash  when  the  wall  fell  and  ran  to  the 
scene  of  the  accident;  that  it  was  the  south 
wall  of  the  building  that  bad  fallen.  The 
defendant  W.  O.  Stimmel,  called  as  a  wit- 
ness by  plaintiffs,  testified  to  the  same  fact, 
and  Mre.  Helena  Brown  testified  as  to  the 
injuries  received  by  her  husband,  his  age, 
etc.,  and  there  was  also  testimony  as  to  the 
amount  decedent  was  earning  as  wages. 

The  motion  for  nonsuit  was  properly 
granted.  The  evidence  shows  that  the  fire 
which  destroyed  the  distillery  or  winery 
building  occurred  several  weeks  prior  to  the 
date  of  the  accident  causing  the  death  of  the 
deceased.  As  the  complaint  alleges,  the  evi- 
dence shows  that  the  walls  of  the  building 
were  of  brick  and  that  sold  walls  remained 
standing  from  and  after  the  fire  until  the 
date  of  the  accident.  There  is  no  evidence 
that  there  was  any  hidden  or  concealed  de- 
fect in  the  walls  by  reason  of  which  they  or 
either  of  them  were  more  likely  to  fall  than 


4=bFoi  otlxr  casei  im  wm«  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


318 


182  PACIFIC  BBPOBTBB 


<Ca1. 


from  the  mere  fact  that  they  stood  nnsup- 
ported.  In  other  words,  there  was,  so  far 
as  the  evidence  shows,  no  other  danger  in  the 
walls  to  persons  working  or  employed  about 
them,  or  who  might  for  any  reason  have  been 
near  or  about  them,  before  the  accident, 
thap  such  danger  as  was  plainly  obvious  to 
any  person  of  average  Intelligence  and  sense, 
viz.  that  they  stood  unsupported.  The  evi- 
dence does  not  directly  show  what  caused 
the  wall  to  fall.  As  to  that,  the  only  evi- 
dence is  the  circumstance  that  the  walls  re- 
mained standing  until  the  worli  of  removing 
the  Junk  and  debris  from  between  them  was 
begun  and  that  the  falling  of  the  south  wall 
of  the  distillery  which  caused  the  accident 
occurred  while  the  eaid  work  was  In  prog- 
ress. At  the  time  of  the  accident  the  de- 
ceased had  been  engaged  for  several  days  in 
removing  the  Junk  from  the  burnt  building. 

[1]  From  the  facta  it  is  clear  that  the  de- 
ceased, as  readily  as  the  defendants  or  any 
other  person,  by  the  exercise  of  his  faculties 
of  sight  and  Judgment  in  an  ordinarily  dili- 
gent manner,  could  have  observed  and  known 
of  the  danger  to  life  and  limb  attending  em- 
ployment in  and  about  the  unsupported  walls 
of  the  burnt  building,  where,  at  the  time  of 
the  accident,  he  was  employed.  Indeed,  no 
one  but  a  person  entirely  bereft  of  all  com- 
mon sense  could  fall  to  perceive,  upon  mere 
casual  observation,  the  danger  in  large  brick 
walls  standing  without  any  support  whatever, 
and  that  it  would  be  necessary  for  one  em- 
ployed about  them  as  the  deceased  was  to  ex- 
ercise proper  care  for  his  own  safety  as 
against  the  contingency  of  their  falling  or 
toppling  over  while  he  was  so  employed.  It 
is  therefore  very  plain  that  the  deceased,  in 
taking  and  entering  upon  the  employment 
while  in  the  prosecution  of  which  he  suffered 
injury,  himself  assumed  the  risk  of  the  em- 
ployment The  case  was  not  one  in  which 
the  defendants.  If  at  all  liable,  were  required 
to  instruct  or  warn  the  deceased  of  the  dan- 
ger of  the  emplojonent  to  which  be  had  been 
assigned. 

[2]  The  law  ca.sts  upon  an  employer  the 
duty  of  warning  or  Instructing  his  employ^ 
of  the  danger  of  the  employment  to  which  he 
assigns  them  only  when  such  danger  is  con- 
cealed or  hidden,  or  where  Inexperienced 
youths  or  persons  are  assigned  to  employ- 
ment on,  in,  or  about  complicated  and  natu- 
rally dangerous  machinery  or  mecnanlcal 
contrivances.  Where,  as  here,  though,  the 
dai>ger  attending  the  employment  is  obvious 
and  apparent,  no  duty  to  warn  or  admonish 
employes  of  such  danger  is  imposed  upon  the 
employer.  See  20  Am.  &  Eng.  Ency.  of  Law, 
p.  04,  and  cases  cited.  Labatt,  in  his  work 
on  Master  &  Servant,  vol.  1,  p.  522,  states 
the  rule  as  follows: 

"The  failure  to  give  instructions  is  not  culpa- 
ble when  the  servant  might,  by  the  exercise  of 
ordinary   care  and   attention,   have  known  of 


the  danger,  or,  as  the  rule  U  also  expreasedt 
where  he  had  all  the  means  necessary  for  asoer- 
taining  the  actual  conditions,  and  there  was  no 
concealed  danger  which  could  not  he  discov- 
ered." 

[S]  It  is  true  that  the  rule  Is  that  the  mas- 
tef  is  compelled  to  provide  for  his  servant 
a  place  in  which  to  work,  not  absolutely  safe^ 
which  is  often  an  impossibility,  but  as  safe 
as  he  can  make  It  under  the  circumstances, 
and  when  the  master  has  used  the  usual  or 
requisite  precautions  to  that  end,  his  dnt; 
to  his  servants  In  that  respect  has  been  per- 
formed. On  the  other  hand,  "the  law  de- 
mands that  one  who  Is  working  in  a  place 
where  he  is  exposed  to  danger  shall  himself 
exercise  his  faculties  for  his  own  protection, 
and  does  not  permit  a  recovery  for  damages 
resulting  from  a  neglect  of  this  rule."  Kenna 
V.  Central  Pac.  R.  R.  Co.,  101  Cal.  20,  35  Pac. 
333;  Brett  v.  Prank  &  Co..  153  CaL  272,  94 
Pac.  1061;  Mugford  v.  Atl.,  Gulf  &  Padf.  Co., 
7  Cal.  App.  678,  95  Pac.  674.  Labatt,  voL  1, 
{  332,  states  the  rule  as  follows: 

"A  servant  Is  not  in  the  exercise  of  ordinary 
care  unless,  at  each  stage  of  his  work,  he  makes 
an  effective  use  of  his  bodily  and  mental  facul- 
ties, and  observes  as  attentively  as  is  reasonably 
possible  under  the  circumstances  the  condition 
of  the  instrumentalities  by  which  his  safety 
may  be  affected,  and  the  results  of  their  opera- 
tion by  himself  or  others,  in  so  far  as  that 
operation  may  tend  to  subject  him  to  danger." 

[4]  Thus  far  we  have  considered  the  case 
upon  the  theory  that  the  defendants  were  the 
employers  of  the  deceased  or  legally  sus- 
tained that  relation  towards  the  deceased. 
We  are,  however,  clearly  of  the  opinion  that 
Buckley  &  Brownstone,  by  whom  the  de- 
ceased was  employed,  were  independent  con- 
tractors. By  their  contract  with  the  defend- 
ants they  agreed,  among  other  things,  to 
remove  the  Junk  and  debris  from  the  burnt 
premises.  Under  the  contract,  they  not  only 
were  entitled  to  and  were  given  possession 
of  the  premises  pending  the  completion  of 
the  contract,  but  had  full,  unrestricted,  and 
unqualiaed  control  over  the  manner  in  whldl 
or  the  means  by  which  the  work  of  remov- 
ing the  Junk  was  to  be  done.  The  defend- 
ants had  no  authority  to  say  or  direct  bow 
the  work  should  be  performed  or  the  mode 
of  doing  the  work  contracted  for.  "The 
chief  consideration  which  determines  one  to 
be  an  independent  contractor  is  the  fact  that 
the  employer  has  no  right  of  control  as  to 
the  mode  of  doing  the  work  contracted  for." 
Green  v.  Soule,  145  Cal.  96,  99,  78  Pac  337, 
338;  16  Am.  &  Eng.  Ency.  of  Law  [2d  Ed.]  p^ 
187;  Buckingham  v.  Commary-Peterson  Co., 
178  Pac.  318,  325.  "An  independent  contract- 
or is  one  who.  In  rendering  services,  exer- 
cises an  Independent  employment  or  occupa- 
tion, and  represents  his  employer  only  as  to 
the  results  of  his  work,  and  not  as  to  the 
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menns  whereby  It  Is  to  be  accomplished." 
Green  v.  Soule,  supra. 

The  extent  of  the  Interest  of  the  defend- 
ants here  In  the  work  which  Buckley  & 
Brownstone  contracted  to  perform  for  them 
was  in  having  the  junk  and  debris  removed 
fh>m  the  destroyed  buUdings.  They  were 
not  at  all  interested  in  how  that  work  was 
to  be  done  or  accomplished  by  the  parties 
who  had  undertaken  it.  As  before  stated, 
the  means  that  the  latter  might  employ  to 
carry  out  their  contract  constituted  a  matter 
of  utter  indifference  to  the  defendants — in- 
deed, a  matter  with  which  they  bad  no  au- 
thority or  right  to  interfere,  unless  the  means 
adopted  for  that  purpose  were  such  as  might 
result  in  the  destruction  of  other  property  of 
the  defendants. 

rs]  It  results  that  the  defendants  could  in 
uo  event  be  held  liable  for  any  negligence  of 
which  the  contractors  might  have  l)een  guilty 
in  prosecuting  the  work  under  their  contract 
and  which  negligence  might  have  been  the 
direct  cause  of  injury  or  damage  to  a  third 
person  or  an  employ&  Of  course,  while,  as 
the  learned  trial  Judge  in  his  written  opin- 
ion declared,  a  party  has  the  right  to  use 
his  own  property  in  any  way  he  sees  flt,  and 
the  further  right,  if  he  desires,  to  maintain 
dangerous  structures  thereon,  he  must 
not  maintain  anything  on  his  property 
in  the  nature  of  a  trap  which  would 
Injure  people  who  are  there  by  his  invita- 
tion, "or,  as  the  decisions  express  it,  he  is 
not  to  permit  unseen  dangers  to  those  who 
have  a  right  to  visit  his  premises  either  upon 
his  Invitation  or  on  business."  And,  If  this 
wns  a  case  where  there  existed  a  latent  or 
hidden  defect  in  the  walls  fraught  with  dan- 
ger to  those  working  or  being  about  and  near 
the  walls,  or  a  dangerous  defect  other  than 
that  wlilch  was  obviens  to  any  person  of 
oommon  intelligence  or  sense,  and  of  which 
defect  the  defendants  had  knowledge  but  of 
which  neither  the  contractors  nor  the  de- 
ceased were  aware  at  the  time  they  entered 
npon  the  work  of  removing  the  Junk  and  d^ 
bris  tiom  the  premises,  it  would  undoubtedly 
have  l>een  the  duty  of  the  defendants  to 
warn  the  contractors  or  the  deceased  of  the 
added  danger  following  from  such  latent  de- 
fect, and  failure  on  their  part  to  do  so  in 
sndi  case  might  Justly  subject  them  to  lia- 
bility for  any  damage  resulting  from  such 
defect.  But,  aa  shown,  the  record  here  dis- 
closes no  such  case. 

[I]  For  the  reason  that  Buckley  &  Brown- 
stone  were  independent  contractors,  and  at 
the  time  of  the  accident  had  exclusive  con- 
trol of  the  thing  causing  it,  the  rule  of  res 
Ipsa  loquitur,  which  counsel  for  the  appel- 
lants undertake  to  invoke  in  this  case,  does 
not  apply.  That  rule,  often  stated  in  the 
decisions,  may  well  be  repeated  here,  viz.: 

"Where  defendant  owes  to  plaintiff  the  duty 
to  UK  care,  and  th«  thing  causing  the  accideBt 


is  shown  to  be  under  the  oinnagement  of  de- 
fendant or  his  servants,  and  the  acddent  ia 
Buch  that  in  the  ordinary  course  of  things  does 
not  occur,  if  those  who  have  the  management 
or  control  use  proper  care,  the  happening  of  the 
accident,  in  the  absence  of  evidence  to  the  con- 
trary, is  evidence  that  it  arose  from  the  lack 
of  reqoisite  care."    29  Cyc.  591. 

The  maxim  merely  means  that  when  the 
conditions  arise  and  exist,  as  indicated  in 
the  definition  thereof,  the  burden  is  cast  upon 
the  defendant  to  explain  how  the  accident 
happened,  and,  if  he  fails  to  do  so,  it  must 
be  accepted  as  an  established  fact  that  the 
accident  was  due  to  want  of  proper  care  on 
the  part  of  the  defendant  And  it  has  been 
said  that— 

"The  maxim  is  in  part  based  upon  the  consid- 
eration that,  where  the  management  and  con- 
trol of  the  thing  which  has  produced  the  injury 
is  exclusively  vested  in  the  defendant,  it  is 
within  hia  power  to  produce  evidence  of  the 
actual  cause  that  produced  the  accident  which 
the  plaintiff  is  unable  to  present."  29  Oyc. 
591 ;  Griffen  v.  Manice,  166  N.  T.  193,  194,  59 
N.  R  925,  52  I«  B.  A.  022,  82  Am.  St  Rep. 
630. 

Thus  it  is  very  manifest  that  the  rule  or 
maxim  of  res  ipsa  loquitur  is  never  appli- 
cable where  the  thing  causing  the  accident 
is  not  under  the  exclusive  control  or  manage- 
ment of  the  defendant  or  the  party  whose 
negligence  it  iq  charged  is  the  efficient  or 
proximate  cause  of  the  accident  or  his  serv- 
ants. There  are  many  California  cases  so 
declaring,  and  a  few  of  them  may  here  be 
named,  viz.:  Judson  ▼.  Giant  Powder  Co.,  107 
Cal.  556,  40  Pac.  1020,  29  L.  R.  A.  718,  48 
Am.  St  Rep.  146;  Kahn  v.  Trlest-Rosenberg 
Cap  Co.,  139  Cal.  344,  73  Pac.  164:  White  v. 
Spreckels,  10  Cal.  App.  287,  101  Pac.  920. 

In  the  case  at  bar  the  evidence,  as  shown, 
discloses  that  Buckley  &  Brownstone,  the 
contractors,  and  not  the  defendants,  bad 
control  of  the  premises  or  the  thing  that 
caused  the  accident  at  the  time  of  the  acci- 
dent 1^0  them  (the  contractors)  the  burnt 
premises  were  turned  over  for  the  purpose  of 
enabling  them  to  perform  the  terms  of  the 
contract  and  for  that  purpose  they  were  in 
their  possession  and  under  their  exclusive 
control  for  and  during  the  time  requisite  for 
the  completion  of  the  contract 
.  [7]  It  follows  that.  If  the  defendants  could 
under  any  view  of  the  case  be  held  liable  for 
the  accident  and  the  death  as  a  result  there- 
of of  the  deceased,  it  was  incumbent  upon 
the  plaintUTs  to  show  that  the  accident  was 
directly  due  to  the  negligence  of  the  defend- 
ants. This  burden  they  failed  to  sustain. 
Indeed,  the  circumstances,  though  very  mea- 
ger in  a  disclosure  of  the  cause  of  the  falling 
of  the  wall,  tend  to  show,  if  anything  at  all 
in  that  particular,  that  it  was  occasioned  by 
or  through  some  act  or  acta  of  the  employes 
occurring  while  they  were  engaged  in  r«mov- 
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ing  the  Junk  and  d^rls  from  the  premises. 
But,  however  that  may  be,  we  are  firmly  of 
the  opinion  that  the  evidence  presented  by 
the  plaintiffs  utterly  failed  to  show  that  the 
defendants  were  In  any  sense  or  measure 
legally  responsible  for  the  unfortunate  ac- 
cident. 
The  Judgment  is  affirmed. 

We    concur:     CHIPMAN,    P.    J.;    BUR- 
NETT, J. 


(41  Cal.  App.  198) 

STATE  NAT.  BANK   v.   KERFOOT  et   aL 
(Civ.  2C38.) 

(District  Oinrt  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  13,  1919.) 

LntiTATiow   or  Actions   «=>183(1)— Compu- 
tation OP  PEBion — Absknck  raoM  Static— 
Sdfficibnct  or  Piaadinos. 
In  an  action  on  a  note  executed  in  another 
state,  dcfeudant's  plea  setting  up  the  two-year 
statute  of  limitation  under  Code  Civ.   Pror.  | 
339,  was  insuflicient,  where  it  speciQcally  admit- 
ted  that  defendant  did  not  arrive  witbiu  the 
state  until  a  time  less  than  two  years  before 
the  commencemeut  of  the  action;   absence  from 
the  state  being  excepted  in  the  computation  of 
time  under  section  351. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Jolin  W.  Shenk,  Judge. 

Action  by  the  State  National  Banlc  against 
John  S.  Kerfoot,  J.  M.  Monroe,  and  another. 
From  a  Judgment  for  plaintlfl,  defendant 
Monroe  appeals.     Atdrmed. 

Morris  M.  Ferguson,  of  Los  Angeles,  for  ap- 
pellant. 

Blcksler,  Smith  &  Parke^  of  Los  Angeles, 
tor  respondent 

(X>NREY,  P.  J.  Defoidant  Monroe's  ap- 
peal from  the  Judgment  Is  presented  upon  the 
Judgment  roll  alone,  which  consists  of  an 
amended  complaint,  the  answer  thereto,  the 
findings  of  fact  and  conclusions  of  law,  and 
the  Judgment  There  was  no  demurrer  to 
said  amended  complaint  The  findings  recite 
the  fact  that  as  alleged  by  the  defendant 
the  action  was  commenced  on  or  about  Octo- 
ber 11,  1913. 

The  plaintiff  is  a  corporation  existing  and 
having  its  place  of  business  at  Oldaboma 
City,  in  the  state  of  Oklahoma. 

The  action  was  brought  to  recover  the 
balance  unpaid  on  a  promissory  note  made 
July  S,  1911,  at  Oklahoma  City,  due  90  days 
after  date  and  payable  at  plaintiff  bank  at 
Oklahoma  City.  The  complaint  alleged  that 
appellant,  since  the  note  became  due,  has 
been  absent  from  the  state  of  California 
about  30  days.    The  answer  alleged  that  ap- 


pellant left  the  state  of  Oklahoma  during  the 
latter  part  of  October,  1911,  and  arrived  in 
Los  Angeles  on  or  about  November  1,  1911, 
and  ever  since  that  time  has  been  within  the 
state  oi  California,  except  about  three  weeks 
in  August,  1914  (which  tliree  weeks,  there- 
fore, were  after  the  commencement  of  this 
action).  The  answer  further  pleads  that  the 
action  is  ttarred  by  the  provisions  of  section 
339  of  the  Code  of  CivU  Procedure,  it  being 
an  action  to  recover  upon  a  contract  founded 
upon  an  instrument  in  writing  executed  out 
of  the  state.  The  court  found  that  appel- 
lant "has  Uved  within  the  state  of  Cali- 
fornia since  November  2,  1911." 

The  complaint  further  alleged  that  by 
mutual  agreement  of  the  parties  to  the  note 
the  time  of  payment  thereof  was  extended  to 
fall  due  January  25,  1913.  The  defendant 
denied  this  allegation,  but  the  court  found, 
presumably  upon  sumcient  evidence,  that  by 
arrangement  made  t>etween  the  plaintiff  and 
appellant's  Joint  co-obligors,  said  co-obligors 
executed  to  defendant  their  promissory  note 
for  the  unpaid  balance  of  the  principal  note 
as  collateral  to  said  principal  note^  "in  con- 
sideration that  plaintiff  extended  the  time  of 
payment  on  the  note  sued  upon  herein  to  cer- 
tain definite  dates,  which  was  done  and  exe- 
cuted." 

We  think  that  the  questions  argued  by 
counsel  concerning  the  extension  of  the  time 
of  the  maturity  of  the  note  need  not  be  dis- 
cussed on  the  decision  of  this  appeal,  since 
at  all  events  the  note  sued  on  was  due  when 
this  action  was  commenced,  and  we  are  of 
the  opinion  that  upon  the  facts  admitted  by 
appellant  in  his  answer  the  statute  of  limita- 
tions had  not  run  in  his  favor  on  the  obliga- 
tion in  question.  For  the  action  was  com- 
menced within  less  than  two  years  after  he 
arrived  within  tlie  state  of  California.  If, 
when  the  cause  of  action  accrues  against  a 
person,  he  is  out  of  the  state,  the  action  may 
be  commenced  within  the  term  limited  by  the 
statute,  after  his  return  to  the  state.  C^de 
(3iT.  Proc.  i  SSL  In  Dougall  ▼.  Schulenberg, 
101  CaL  154,  SS  Pa&  635,  the  court  said: 

'The  defense  of  the  statute  of  limitations 
must  be  specially  pleaded,  otherwise  a  complaint 
is  good  although  it  shows  on  its  face  that  the 
cause  of  action  is  barred.  If  therefore  it  was 
necessary  for  the  plaintiff  to  allege  that  Ilia 
case  was  within  some  exception  to  the  statute 
of  limitations,  becaoae  it  was  presumably  bar- 
red, it  was  only  necessary  for  him  to  do  so  to 
prevent  a  demurrer  on  that  ground.  It  was 
still  necessary  for  the  defendant  to  plead  the 
statute  to  raise  any  issue  upon  that  subject 
*  *  *  This  plea  is  equivalent  to  saying  that 
plaintilTs  action  was  not  brought  within  two 
years  after  the  cause  of  action  accrued;  or, 
perhaps,  in  this  case,  to  the  statement  that  the 
defendant  had  been  in  this  state  for  more  than 
two  years  after  the  cause  of  action  accrued  and 
before  the  action  was  commenced." 
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So  bere^  defendant's  plea  of  tbe  statute  of 
limitations,  when  considered  separately  from 
the  other  allegations  of  his  answer,  Is  equiva- 
lent to  a  statement  that  the  defendant  was  in 
this  state  for  more  than  two  years  after  the 
cause  of  action  accrued.  But  In  this  case 
that  plea  is  quallUed  by  the  specific  admis- 
sion that  appellant  did  not  arrive  within  the 
state  until  the  1st  day  of  November,  1911, 
which  was  less  than  two  years  before  the 
commencement  of  the  action. 

In  view  of  the  facts  above  stated,  we  find 
no  snfflclent  reason  for  sustaining  defendant's 
appeal,  which  he  argiied  only  with  refer- 
ence to  the  matters  above  noted,  and,  which 
be  bases  solely  upon  the  ground  "that  the 
findings  do  not  support  the  Judgment  and  thnt 
there  la  a  failure  to  find  upon  a  material 
issue." 

The  Judgment  Is  affirmed. 

Wte  concur:     SHAW,  J.;  JAMBS,  J. 


(41  Cal.  App.  148) 

PEOPLB  V.  CABALLERO.    {C5r.  647.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  12,  1919.) 

1.  HoHiciDB  «=>228(1)— SuFnonNOT  or  Evi- 
dence—Cobpds  Dbucti. 

In  murder  trial,  evidence  tending  to  show 
that  the  body  foand  in. the  debris  of  a  baraed 
bailding  was  the  body  of  the  alleged  victim, 
and  that  he  was  Ulled  by  a  shot  fired  by  accus- 
ed or  one  of  his  confederates,  Jield  sufficient 
proof  of  corpus  delicti. 

2.  CRnnNAi,  Law   «=>643(I)— Dxposmoirs— 
AsmssiBiuTT  IN  Evidence. 

In  prosecution  for  homicide,  deposition  of  a 
witness  for  the  state,  consisting  of  testimony 
taken  at  the  preliminary  hearing  before  the 
committing  magistrate,  held  properly  intro- 
daced  in  evidence  ander  Pen.  Code,  |  686,  8al>d. 
8,  where  it  was  shown  that  such  witness  was 
without  the  state  in  the  United  States  military 
•er^ce;  the  state  not  being  bound  to  prodace 
Um,  and  there  being  no  process  by  which  his 
attendance  could  have  been  compelled. 

S.  CBnaRAi,    Law    «=>232  —  PBBUinifAET 

HkABINO— RlOHTB  or  AOOUBBD— COUNSBI,. 

Where  the  committhig  magistrate  allowed 
one  acensed  of  murder  a  reasonable  time  to 
lend  for  a  counsel  and  postponed  the  examina- 
tion for  that  purpose,  in  foil  compliance  with 
Pen.  Code,  |  850,  and  no  counsel  then  appear- 
ed, bis  proceeding  with  the  hearing,  under  Pen. 
Code,  I  860,  without  waiting  further,  was  not 
abuse  of  discretion. 

4.  CBnoNAi,  Law  4=9823(2)— Inbtsdotions— 
ComcxNT  ON  Facts  —  Cirss  by  Othxb  In- 

STBUCnORS. 

In  murder  trial,  instruction  commencing 
with  the  phrase,  "The  commission  of  the  homi- 
cide by  defendant  being  proved,"  which  instruc- 


tion was  withdrawn  when  the  Jury  was  recall- 
ed, held  not  erroneous,  as  being  a  comment  on 
the  facts  in  violation  of  Const  art.  6,  {  10, 
when  considered  in  connection  with  other  in- 
structions given,  irrespective  of  whether  the 
court  could  thus  cure  an  erroneous  instruction. 

Appeal  from  Suiierlor  Court,  San  Diego 
County ;  T.  L.  Lewis,  Judge. 

Victorlo  Caballero  was  convicted  of  mur- 
der, and  from  the  Judgment  and  an  order 
denying  tiis  motion  for  a  new  trial  he  ap- 
peals.   Affirmed. 

E.  F.  Da  Fresne,  of  Manila,  P.  I.,  for  ap- 
pellant. 

U.  S.  Webb,  Atty.  Gen.,  and  Joseph  L.  Lew- 
Insohn,  Deputy  Atty.  Gen.,  for  the  People. 

CONREY,  P.  J.  The  defendant  was  con- 
victed of  the  crime  of  mnrder  and  sentenced 
to  Imprisonment  for  life.  He  appeals  from 
the  Judgment  and  from  an  order  denying  tiis 
motion  for  a  new  trial. 

The  court  received  in  evidence  the  testi- 
mony of  one  W.  A.  WIedenbecli,  taken  at  the 
preliminary  examination  before  the  magis- 
trate; it  appearing  that,  at  the  time  of  the 
trial  in  the  superior  court,  Wiedenbeclc  waa 
absent  from  the  state  of  California,  ti^ng 
at  that  time  at  Camp  Lewis,  Wash.,  in  the 
service  of  the  government  of  the  United 
States.  It  was  Shown  by  this  testimony  that 
on  the  14tb  day  of  March,  1914,  Frank  Volney 
Johnston,  the  man  alleged  to  have  been  killed 
at  that  time,  was  the  manager  of  a  store  at 
Tecate,  in  San  Diego  county.  The  witness 
was  assistant  postmaster  and  clerk  in  the 
store.  A  post  office  was  located  in  the  store. 
Between  8  o'clock  and  half  past  8  o'clock  on 
the  evening  of  that  day,  while  Johnston  waa 
sitting  in  the  poet  office  and  the  witness  waa 
in  the  store,  three  men  came  to  the  door,  and 
one  of  them  fired  a  shot  at  the  witness.  Two 
of  these  men  threw  down  the  witneaa  and 
tied  his  arms  behind  him,  while  another  ran 
over  to  the  post  office  and  "covered"  John- 
ston. When  the  two  men  had  tied  the  witness, 
they  ran  out,  and  aa  they  ran  out  there  was 
one  more  shot  fired.  Then  tbey  came  back 
and  tooK  the  witness  to  the  post  office,  where 
the  safe  was,  and  demanded  that  be  open 
the  safe,  which,  however,  he  did  not  do.  Dur- 
ing these  proceedings,  the  witness  recognized 
the  defendant  by  his  eyes  and  by  his  voic& 
The  men  were  masked  with  bandanna  hand- 
kerchiefs. 

There  was  another  witness  who  ap- 
proached the  store  after  the  shots  were  fired 
and  saw  a  man  robbing  the  till  in  the  store, 
whom  he  recognized  as  the  defendant  A 
few  minutes  later  the  store  was  found  to  be 
on  fire,  and  it  was  destroyed  by  the  Ore.  In 
the  d&brls  of  the  store  after  the  fire  there 
were  found  the  remains  of  a  bnman  body. 
The  head  and  limbs  were  burned  alt  so  that 
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the  body  could  not  be  recognized  as  that  of  any 
known  person.  Through  the  heart  there  was 
a  hole  which  the  evidence  tends  to  show  was 
produced  by  a  bullet.  Wiedeubcck  testifled 
that  he  never  saw  Johnston  again  after  the 
fire;  nor  Is  there  any  witness  who  claims  to 
bare  seen  him  alive  after  that  time. 

[1]  Appellant  claims  that  the  verdict  Is  con- 
trary to  law,  in  that  there  was  not  sufficient 
proof  of  the  corpus  delicti.  He  claims  that 
there  is  no  proof  that  Johnston,  the  person 
alleged  to  have  been  murdered,  was  actually 
dead.  In  onr  opinion,  there  is  no  merit  In 
this  contention.  The  surrounding  drcum- 
stanoes  shown  by  the  evidence,  together  with 
the  direct  testimony  of  Wiedenbeck  to  which 
we  have  referred,  strongly  tend  to  prove  that 
the  dead  body  found  after  the  Are  was  the 
body  of  Johnston;  that  he  was  killed  by  a 
pistol  shot ;  and  that  the  shot  was  fired  from 
a  pistol  in  the  bands  of  the  defendant  or  of 
one  of  Ills  two  confederates  at  the  time  and 
place  in  question. 

[2]  Appellant  contends  that  the  court  erred 
in  overruling  tils  objection  to  the  introduc- 
tion in  evidence  of  the  deposition  of  the 
witness  Wiedenbeck.  It  is  provided  by  the 
Penal  Code,  |  686,  subd.  3,  that— 

"Where  the  charge  has  been  preliminarily 
examined  before  a  committing  magistrate  and 
the  testimony  taken  down  by  question  and  an- 
swer in  the  presence  of  the  defendant,  who  has, 
either  in  person  or  by  counsel,  cross-examined 
or  had  an  opportunity  to  cross-examine  the 
witness;  •  •  *  the  deposition  of  such  wit- 
ness may  be  read,  upon  its  being  satisfactorily 
shown  to  the  court  that  be  is  dead  or  in- 
sane, or  cannot  with  dne  diligence  be  found 
within  the  state." 

[3]  When  the  district  attorney  ottered  In 
evidence  the  testimony  of  Wiedenbeck  taken 
at  the  preliminary  examination,  counsel  for 
defendant  made  his  objection  as  follows: 

"I  wish  to  enter  my  objection  to  the  introduc- 
tion of  that  testimony  on  the  ground  that  it  is 
Incompetent,  and  in  violation  of  the  constitu- 
tional rights  of  this  defendant.  The  defendant 
was  brought  before  the  justice  of  the  peace, 
and  the  defendant  demanded  the  services  of 
counsel,  and  the  court  denied  defendant  the 
services  of  counsel  and  .  went  ahead  with  the 
preliminary  examination." 

The  proceedings  before  the  Justice  of  the 
peace  were  shown  to  be  as  follows:  On  July 
2, 1918,  the  charge  against  the  defendant  be- 
ing caNed  for  prelltpinary  examinntion  be- 
fore the  Justice  of  the  peace,  a  shorthand  re- 
porter and  an  interpreter  in  the  Spanish  lan- 
guage were  duly  appointed  and  qualified.  The 
complaint  was  read  and  was  translated  to  the 
defendant  in  Spanish  by  the  interpreter. 
The  court  asked  defendant  If  be  had  an  attor- 
ney, and  defendant  replied,  "My  cousin  will 
come  to  my  aid  and  secure  an  attorney  for 
me."  The  court  Informed  the  defendant  that 
If  defendant  had  an  attorney  he  was  entitled 


to  have  him  attend  at  all  stages  of  the  pro- 
ceedings and  that  defendant  was  entitled  to 
have  a  peace  ofllcer  deliver  a  message  to  any 
attorney  he  might  designate,  free  of  charge. 
Thereupon  the  bearing  was  continued  until 
the  15th  day  of  July,  1918.  At  that  time  the 
defendant  appeared  unaccompanied  by  coun- 
sel, and  informed  the  court  that  he  was  wait- 
ing for  attorney  Valenzuela,  who  had  told 
defendant  that  he  "had  to  be  here."  The 
court  replied  that  Valenzuela  knew  that  the 
case  was  set,  as  he  had  examined  tlie  record, 
and  knew  that  the  case  was  set  for  2  o'clock ; 
whereas  it  was  now  half  past  2.  The  court 
thereupon  directed  that  the  hearing  proceed. 
It  was  under  these  circumstances  and  at  that 
hearing  that  the  testimony  of  Wledent>eck 
was  taken.  The  defendant,  being  asked  it 
he  wanted  to  ask  the  witness  any  questions, 
replied  that  he  had  to  have  Valenzuela  so 
that  he  could  ask  the  questions.  The  result 
was  that  no  cross-examination  was  had.  In 
addition  to  the  foregoing  facts  shown  by  the 
record  of  testimony  and  proceedings  before 
the  committing  magistrate,  the  district  at- 
torney testifled  that  at  said  time  of  the  pre- 
liminary examination  the  defendant  claimed 
that  Mr.  Valenzuela  was  his  attorney.  "We 
got  Mr.  Valenzuela;  it  was  some  time  after 
half  past  2,  about  the  time  of  the  taking  up 
of  the  preliminary  examination.  Mr.  Valen- 
zuela came  down  and  said  he  was  not  going 
to  represent  lUm,  and  would  not  represent 
him ;  he  wanted  him  to,  but  he  was  not  will- 
ing to  do  it;"  that  the  defendant  did  not 
ask  to  have  any  other  counsel  sent  for  on  that 
occasion. 

The  magistrate  allowed  the  defendant  a 
reasonable  time  to  send  for  counsel  and  post- 
poned the  examination  for  that  purpose,  in 
full  compliance  with  the  requirements  of 
section  859  of  the  Penal  Code.  Section  860 
of  that  Code  says: 

"If  the  defendant  requires  the  aid  of  counsel, 
the  magistrate  must,  immediately  after  the  apr 
pearance  of  counsel,  or  if,  after  waiting  a  rea- 
sonable time  therefor,  none  appears,  proceed 
to  examine  the  case." 

We  are  unable  to  say  that  the  committing 
magistrate  abused  the  discretion  vested  la 
him  when  he  determined  that  he  had  waited 
a  reasonable  time  for  the  appearance  of  coun- 
sel for  the  defendant  at  that  bearing. 

The  case  is  In  very  definite  contrast  with 
that  of  People  v.  Napthaly,  105  Cal.  641,  Sd 
Pnc.  29,  where  it  was  held  that  the  court  erred 
in  refusing  to  set  aside  an  information  upon 
the  ground  that  the  defendant  had  not  lieen 
legally  committed  by  any  magistrate  before 
the  filing  of  the  information ;  it  having  been 
made  to  appear  that  at  the  preliminary  ex- 
amination before  the  magistrate  the  defend- 
ant  was  not  represented  by  any  counsel  and 
that  the  magistrate  refused  to  continue  the 
examination  for  the  purpose  of  enabling  hint 
to  employ  counsel,  and  entirely  failed  to  In- 
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tonn  the  defendant  of  his  xlgfatg  as  required 
by  the  provisions  of  the  Penal  Code.  Ck)unsel 
for  apiiellant  claims  that  due  diligence  was 
not  exercised  to  produce  the  witness  Wleden- 
tieck  at  the  trial  of  this  case.  The  obvious 
reply  Is  that,  when  It  was  shown  that  Wie- 
denbeck  was  without  the  state  of  California, 
by  idiowlng  he  was  at  that  time  at  Camp 
Lewis  in  the  state  of  Washington,  the  district 
attorney  was  discharged  from  further  obliga- 
tion to  produce  the  witness  at  the  trial,  since 
tbere  was  no  legal  process  by  which  he  could 
have  compelled  such  attendance.  W.e  hold 
therefore  tliat  suffldeut  foundation  was  es- 
tablished for  the  Introduction  in  evidence  of 
Wledenbeck's  testimony  at  the  preliminary 
examination,  and  that  the  court  did  not  err 
in  overmling  defendant's  objection  thereto. 

[<]  An  instruction,  which  we  will  caU  the 
eighteenth  instruction,  to  the  jury  was  as 
follows: 

"^on  are  farther  inatmcted  that,  upon  a 
trial  for  murder,  the  commission  of  the  homl- 
dde  by  the  defendant  being  proved,  the  burden 
of  proving  drcumstances  of  mitigation  or  that 
juitify  or  that  excuse  it  devolves  upon  liim  un- 
less the  proof  on  the  part  of  the  prosecution 
tends  to  show  that  the  crime  committed  only 
amonnts  to  manslaughter  or  that  the  defendant 
was  Justifiable  or  excoaable." 

Aiipellant  points  out  tliat  tills  instruction 
was  wholly  inapplicable  and  was  not  baseA 
on  any  fact  or  issue  in  the  case.  This  criti- 
cism is  Justified  by  the  fact  tliat  unquestion- 
ably under  the  evidence  either  the  defendant 
was  guilty  of  murder  in  the  first  degree  or 
he  was  not  guilty  at  all,  and  his  sole  conten- 
tion was  that  he  had  not  committed  the 
crime  and  was  not  present  when  the  acts 
were  perpetrated.  Evidently  recognizing  this 
as  the  true  state  of  the  case,  the  court,  at  a 
time  when  the  jury  had  been  recalled  at  its 
request  for  another  purpose,  withdrew  that 
instruction  and  directed  that  the  jury  "treat 
that  instruction  as  if  it  had  never  been  giv- 
en; give  it  no  consideration  whatever  in 
seeing  to  reach  a  verdict" 

Appellant  further  criticizes  the  instruction 
as  being  an  indirect  comment  on  the  facts,  in 
violation  of  section  19  of  article  6  of  the  state 
Constitution,  which  provides: 

"JTodges  iliall  not  diarge  juries  with  respect 
to  matters  of  fact,  but  may  state  the  testimony 
and  declare  the  law." 

Thie  instructlmi  given  Is  In  the  language  of 
section  1105  of  the  Penal  Code.  In  People  v. 
Grill,  161  Cal.  592,  91  Pac.  515,  where  the 
same  instruction  was  given,  it  was  claimed 
hy  appellant  that  the  phrase,  "the  commission 


of  the  bomldde  by  tbe  defetidant  b^nB' 
proved,"  eonstitnted  an  intimation  or  state- 
ment by  the  court  that  the  fact  that  the  de- 
fendant intentionally  fired  the  shot  had  been 
proven.  But  the  court  said  that  the  signifi- 
cation of  the  clause  was  the  same  as  if  the 
sentence  began  thus:  "When,  upon  a  trial 
for  murder,  the  commission  of  the  homicide 
by  the  defendant  has  been  proved,"  eta  It 
was  held  that  thus  understood  the  clause  did 
not  constitute  a  statement  of  fact  by  the 
court  The  case  was  there  distinguished 
from  People  v.  Tapla,  131  Cal.  847,  63  Pac. 
1001,  which  is  relied  upon  by-  appellant  here. 
In  People  v.  Grill,  supra,  the  Supreme  Court 
further  noted  that  in  otlier  instructions  the 
jury  had  been  told  that  they  were  the  ex- 
clusive Judges  of  the  facts,  and  that  the  pros- 
ecution must  show  defendant's  guilt  and 
every  fact  essential  to  a  conviction  beyond  a 
reasonable  doubt  together  with  other  proper 
Instructions  given.  Whereupon  the  Supreme 
Court  said:' 

"In  view  of  these  instructions,  it  would  be 
impossible  for  any  jury  of  ordinary  intelligence 
to  have  supposed  that  the  instruction  complain- 
ed of  was  intended  to  state  to  them  that  the 
fact  that  the  defendant  bad  committed  the  homi- 
cide bad  been  proven," 

So  in  the  case  at  bar  the  court  clearly  in- 
structed the  Jury  that  it  was  their  exclusive 
province  to  determine  the  facts  from  the  evi- 
dence; that  with  questions  of  fact  the 
weight  of  evidence,  and  the  credit  to  be  given 
to  witnesses,  the  court  had  nothing  to  do; 
and  that  the  burden  was  upon  the  prosecu- 
tion to  establish  defendant's  guilt  beyond  a 
reasonable  doubt  We  are  of  the  opinion 
that,  even  if  the  court  could  not  cure  a*  sup- 
posed erroneous  instruction  by  withdrawing 
the  same  when  the  Jury  was  recalled  (as  ap- 
pellant here  contends,  but  wldch  we  do  not: 
concede),  the  instruction  itself,  when  reason- 
ably understood  and  interpreted  in  conneo 
tlon  with  the  other  instructions  given,  was 
not  erroneous,  and  the  giving  thereof  would 
not  constitute  ground  for  reversal  of  the 
judgment  In  People  v.  Wilt  173  CaL  477, 
160  Pac.  561,  referring  to  an  instruction  like 
that  in  question  here  and  containing  the 
phrase  "the  commission  of  the  homicide  by 
the  defendant  being  proved,"  the  Supreme 
Court  said,  "Ordinarily,  this  language  could 
not  fairly  be  held  to  have  any  such  significa- 
tion" as  that  the  court  was  intimating  an 
opinion  or  belief  that  the  homicide  had  been 
proved. 

The  Judgment  and  order  are  affirmed. 

We  concur:    SHAW.  J. ;  JAMES.  J. 
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(41  Od.  Am.  m)  - 

HARPHAM  T.  BOARD  OF  SUP'RS  OF 
VENTURA  COUNTT.  (CIt.  2831.) 

(District  Court  of  Appeal,  Second  District,  Di- 
.  Tision  1,  California.    Mar  IS,  1818.) 

1.  CxBTioBABi  «=933(3)— Gbodkos— Aon  or 
Board  op  Supkbtibobs. 

Where  tlie  board  of  superrisors  exceeded  its 
Jurisdiction  in  determining  that  a  petition  b; 
more  tlian  ten  landowners  asking  for  a  atorm 
water  district,  which  bad  l>een  filed,  was  a  peti- 
tion under  Protection  District  Act  1895,  as 
amended,  and  in  naming  for  the  hearing  of  the 
matter  a  dar  prior  to  any  time  witliin  which 
under  the  statute  the  matter  could  l>e  heard, 
certiorari  lies  at  the  instance  of  any  one  in- 
jured thereby. 

2.  Lbvxzs  ^3»5  —  Quo  Wabbarto  ^9l6  — 
Pboiuction  Dibtbiots— Natubb  of  Ob- 
oanization. 

A  protection  district  organized  under  St. 
1895,  p.  247.  as  amended,  having  no  corporate 
existence  other  than  its  name,  is  not  a  de  facto 
corporation,  and  therefore  a  proccudiog  in  the 
nature  of  quo  warranto  brought  by  the  Attor- 
ney General  under  Code  Civ.  Froc.  {  803,  does 
not  lie  to  test  its  right  of  existence. 

Appeal  from  Superior  Court,  Ventura  Coun- 
ty ;  Merle  J.  Bogers,  Judge. 

Application  for  certiorari  by  G.  E.  Harp- 
bam  to  review  certain  proceediogs  of  the 
Board  of  Supervisors  of  Ventura  Comity, 
whereby  a  cei'iaiu  protection  district  was  cre- 
ated. From  action  of  the  superior  court  in 
suittalnlug  defeuUants'  demurrer  and  enter- 
ing Judgment  of  dismissal  upon  motion  of 
defeniiuuts,  plaintiff  appeals.    Reversed. 

O.  B.  Harpbam,  of  Los  Angeles,  in  pro.  per. 

Don  G.  Bowlier,  Dist.  Atty.,  and  Robert 
M.  Sheridan,  Deputy  Dist  Atty.,  both  of  Ven- 
tura, for  respondent 

CONREY,  P.  J.  The  plaintiff  made  ap- 
plication to  the  superior  court  of  Ventura 
county  for  a  writ  of  review  directed  to  cer- 
tain proceedings  whereby  the  l>oard  of  su- 
pervisors of  that  county  attempted  to  create 
a  certain  protection  district  luiown  as  "Sespe 
Protection  District  of  Ventura  County."  The 
defendants  demurred  to  the  petition  and  mov- 
ed for  dismissal  of  the  action.  The  demurrer 
was  based  upon  the  ground  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  plaintiff  did  not 
have  legal  capacity  to  sue.  The  motion  was 
made  upon  the  ground  that  the  petitioner 
"has  not  legal  capacity  to  sue.  In  this,  that 
plaintiff  is  an  individual  and  is  attaclting  the 
validity  of  a  public  or  quasi  public  corpora- 
tion, and  that  the  legal  -existence  of  same 
cannot  l>e  questioned  by  a  private  individual 
on  certiorari,  bnt  only  by  the  state  of  Cali- 
fornia on  quo  warranto  proceedings."     The 


motion  was  mad*  upon  die  petition  and  upon 
an  affidavit  setting  fortb  various  proceedings 
bad  in  performing  the  work  of  the  supposed 
Sespe  protection  district  during  the  two  years 
intervening  after  the  district  was  declared 
to  be  formed  and  before  the  commencement 
of  this  action.  The  court  sustained  the  de- 
murrer without  leave  to  amend  and  granted 
defendants'  motion  to  dismiss  and  according- 
ly entered  Judgment  of  dlsmissaL  The  plain- 
tiff appeals  from  the  Judgment 

The  petition  shows  tliat  the  only  petition 
filed  before  the  board  of  supervisors  was  a 
petition  signed  by  more  than  ten  owners  of 
land  in  a  certain  district  in  that  petition  de- 
scribed, asking  for  the  formation  of  a  storm 
water  district  in  conformity  with  a  certain 
act  approved  March  13,  1909  (St  1909,  p. 
339).' amended  June  6,  1913  (St  1913,  p.  504). 
That  petition  was  presented  to  the  board  ot 
supervisors  on  April  7,  1916.  Thereupon,  on 
the  same  day,  the  board  of  supervluors  pass- 
ed a  resolution  of  Intention  reciting  that  a 
petition  bad  been  presented  praying  for  the 
formation  of  a  protection  district  in  accord- 
ance with  an  act  of  the  Legislature  approv- 
ed March  27,  1895,  and  acts  amendatory 
thereto,  and  thereupon  the  board  by  resola- 
tion  declared  Its  intention  to  form  a  protec- 
tion district  under  said  act  of  1895  (Stats. 
1895,  p.  248  et  seq.),  which  act  has  been 
amended  at  several  sutmequent  sessions  of 
the  Legislature.  Stata  1897,  p.  219;  Stnts. 
1903,  p.  328;  Stats.  1909,  p.  809;  Stats.  1911, 
p.  446;  Stats.  1915,  p.  1493;  Stats.  1917,  p. 
1219.  The  law  requires  that  the  board  by  its 
resolution  of  intention  shall  fix  a  time  and 
place  for  the  hearing  of  the  matter,  not  less 
than  30  days  after  the  passage  of  the  reso- 
lution. It  Is  only  after  such  notice  and  hear- 
ing, and  due  disposition  of  the  objections,  If 
any  are  made,  that  the  l>oard  may  declare 
the  protection  district  formed.  In  this  case 
the  petition  shows  that  in  its  resolution  ot 
Intention  the  board,  in  fixing  a  time  for  the 
hearing,  named  a  day  only  28  days  subse- 
quent to  the  passage  of  the  resolution,  and 
the  notice  was  given  for  that  day. 

[1]  It  is  apparent  that  if  the  lilaintiff  is 
entitled  to  maintain  a  proceeding  of  this  na- 
ture, the  demurrer  to  his  petition  should  have 
been  overruled,  since  it  states  facts  showing 
that  the  board  of  supervisors  did  exceed  its 
Jurisdiction  in  determining  tliat  the  petition 
which  had  been  filed  was  a  petition  under 
the  Protection  District  Act  of  1895,  and  fur- 
ther exceeded  its  Jurisdiction  by  naming  for 
the  hearing  of  the  matter  a  day  prior  to  any 
time  within  which,  nnder  the  statute,  the 
matter  could  be  brought  to  a  bearing. 

[2]  Respondents  contend  that  upon  the 
showing  made  by  them  the  Sespe  protectioo 
district  is  a  de  facto  corporation,  and  that 
its  right  to  exist  can  only  be  determined  by 
proceedings  in  the  nature  of  quo  warranto^ 
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irttich  proceedinsB  mxat  be  brought  by  the 
Attorney  General  In  the  name  of  the  people 
of  the  state.  In  making  this  contention  re- 
qtondents  must  depend  npon  the  provisions 
of  section  803,  Ck>de  of  Civil  Procedure,  and 
that  port  thereof  which  antborlzes  the  bring- 
ing of  the  action  by  the  Attorney  General 
"against  any  corporation,  either  de  Jure  or  de 
facto,  which  usurps,  intrudes  into,  or  unlaw- 
fully holds  or  exercises  any  franchise,  within 
this  state."  The  contention  of  respondents 
Is  answered  by  the  fact  that  a  protection 
district  organized  under  said  law  of  1895  is 
not  a  public  corporation.  It  was  so  held  in 
Pasadena  Park  Improvement  Go.  v.  Lelande, 
175  CaL  511.  166  Pac.  341,  where  the  point  Is 
decided  and  the  reasons  fully  stated.  The 
court  declared  that  the  powers  conferred  by 
the  act  are  essentially  like  those  conferred 
npon  the  city  councils  and  boards  of  trustees 
to  create  assessment  districts  for  the  Im- 
provement  of  streets.  Such  a  district  has 
no  semblance  of  corporate  existence  other 
than  that  it  has  a  name.  The  name  thus 
siren  la  nothing  more  than  a  convenient  sub- 
stitute for  a  description  of  the  lands  sub- 
ject to  assessment  The  "protection  district" 
exercises  no  corporate  franchise  and  is  In  no 
particular  a  self-governing  body.  It  has  no 
life,  DO  organs,  no  functions.  A  proceeding 
in  the  nature  of  quo  warranto  would  not  lie 
to  test  Its  right  of  existence.  This  being  so, 
and  since  the  matters  complained  of  by  peti- 
tioner involve  an  excess  of  Jurisdiction  by 
the  board  of  supervisors  in  the  attempt  to 
perform  certain  functions  of  a  Judicial  na- 
ture, certiorari  will  lie  at  the  Instance  of 
a  person  who,  like  the  plaintitt,  has  been 
injuriously  affected  thereby. 
The  Judgment  Is  reversed. 

We  concur:  SHAW,  J.;  JAMBS,  J. 


(41  Cai.  App.  195) 

HOCKERSTON  v.  HOCKERSTON. 
(Civ.  2653.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  13,  1919.) 

L  Appeai,  and  Ebbok  <S=>2,  870(6)— Appbax- 

ABLE  ObOEBS. 

Where  order  denying  motion  for  new  trial 
wax  entered  on  the  17tb  day  of  August,  1015, 
appeal  from  the  order  should  be  dismissed  in 
view  of  <3ode  Civ.  Proc.  S  903,  which  took  effect 
prior  to  such  date,  but  the  order  may  be  re- 
viewed on  appeal  from  the  judgment  taken  with- 
in due  time,  in  view  of  section  956. 

2.  DiVOBCE    €=3l84(12)— EXCLUDINQ    COKBOB- 

OBATIVE  Tkstimont— Harmless  Ebbob. 

Wliere   plaintiff's  counsel,   in    his   offer   to 

produce  evidence  additional  to  plaintiff's  testi- 

mouy,   stated   the   facts   which   he   offered   to 

prove  and  bis  statement  contained  no  facts  in 


addition  to  those  already  stated  by  plaintiff  her- 
self, error.  If  any,  in  not  allowing  plaintiff  to 
present  corroborating  testimony  required  by 
Civ.  Code,  S  130,  in  divorce  suits  was  harm- 
less, if  the  facts  to  which  plaintiff  had  testi- 
fied were  insufficient  to  estabUsb  her  cause  of 
action  for  divorce. 

3.  DzvoBCB  «=>27(6)— "Kxtbkkb  Obxtkltt." 

Striking  wife  in  sodden  quarrel  was  not  • 
deliberate  act  or  cause  of  action  on  the  part  of 
defendant  husband,  whereby  he  sought  to  or  did 
become  guilty  of  extreme  cruelty  within  the 
meaning  of  the  statute  authorizing  a  divorce. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Extreme 
Cruelty.] 

Appeal  from  Superior  Court,  Los  Angeles 
CJounty ;  J.  P.  Wood,  Judge. 

Action  for  divorce  by  Marguerite  Hocker- 
ston  against  Frederick  Hockerston.  Judg- 
ment denying  divorce,  and  plaintiff  appeals. 
Affirmed. 


Charles  M. 
appellont. 


Ackerman,  of  Los  Angeles,  for 


CONREY,  P.  3.  This  is  an  action  for  di- 
vorce wherein  the  defendant  did  not  appear ; 
and  the  court,  after  hearing  the  evidence,  en- 
tered Judgment  denying  the  application  for  a 
divorce.  The  plalntltt  has  appealed  from  the 
Judgment  and  from  an  order  denying  her  mo- 
tion for  B  new  trial. 

[1]  The  order  denying  the  motion  for  a  new 
trial  was  entered  on  the '17th  day  of  August, 
1915.  The  amendment  of  section  963,  Code 
of  Civil  Procedure,  taking  away  the  right  of 
appeal  from  an  order  refusing  such  a  motion, 
took  effect  on  the  8th  day  of  August,  1916. 
It  follows  that  the  appeal  from  that  order 
should  be  dismissed,  but  the  order  may  be 
reviewed  on  appeal  from  the  Judgment,  taken 
within  due  time.  Code  Civ.  Proc.  {  956; 
Uirsch  v.  Air  Persons,  173  Cai.  268,  169  Pac. 
712. 

The  complaint  charged  personal  violence 
committed  by  the  defendant  against  the 
plaintiff  on  one  single  stated  occasion,  and 
alleged  that  by  reason  thereof  grievous  men- 
tal suffering,  anguish,  and  distress,  and  griev- 
ous physical  suffering  and  pain,  resulted  to 
the  plaintiff.  The  facts  shown  by  the  plain- 
tiff's testimony  were  as  follows:  On  the  eve- 
ning of  the  stated  day  the  plaintiff  came  home 
after  the  defendant  had  arrived  there.  De- 
fendant Inquired  why  the  plaintiff  was  not 
at  home  in  time.  She  Informed  him  that  she 
bad  been  sent  for  to  get  their  deed  to  the 
property  which  they  had  purchased.  The  de- 
fendant said  that  he  would  call  that  man  up 
and  tell  him  he  had  no  business  calling  her 
up  at  that  time  of  day.  He  took  up  a  desk 
telephone  and  attempted  to  call  the  party. 
The  plaintiff  attempted  to  interfere.     "He 


ftsfor  other  cues  iw  same  topic  and  KBY-NUMBBR  In  all  Ker-Numbered  Dlsesta  aad  IndexM 


Digitized  by 


Google 


326 


182  PAOIFIO  BEPOSTBB 


(CaL 


said  Tie  was  going  to  call  them  tp  and  cnss 
them  out  and  I  would  not  let  him  phone. 
•  •  *  I  Just  held  my  finger  on  the  clicker 
while  he  was  talking  to  them.  •  •  •  And 
he  jerked  It  loose  from  me  and  struck  ma 
with  It."  At  the  end  of  the  encounter  "there 
was  the  print  of  his  hand  upon  my  shoulder, 
and  ray  hand  was  bleeding  and  my  finger  was 
black  where  be  Jerked  out  the  knuckle,  and  I 
had  several  bruises  on  my  neck.  Q.  Do  }'ou 
know  how  many  times  he  struck  you  on  that 
occasion?  A.  No,  I  hardly  do.  •  *  •  He 
struck  me  with  his  fist.  I  do  not  know 
whether  it  was  more  than  once  or  not,  but  I 
know  I  fell  the  three  thnes.  *  •  ♦  I  sup- 
pose he  hit  me  or  I  would  not  have  fallen. 
Ttie  most  I  remember  was  getting  up  after 
the  fall.  •  *  •  He  was  drinking  or  he 
would  not  have  done  so.  He  had  been  drink- 
ing Just  enough  to  make  him  excited." 

At  the  close  of  the  plaintiff's  testimony, 
and  without  waiting  for  other  evidence,  the 
court  expressed  the  opinion  that  the  plaintiff 
should  go  back  and  live  with  the  defendant, 
and  announced  that  "the  decree  is  denied." 
Plaintiff's  attorney  Inquired  If  the  court 
would  hear  any  corroboration.  The  court  re- 
plied: 

"If  yoa  are  only  going  to  prove  this  same  cir- 
cumstance, there  is  no  occasion  to  waste  time 
on  it,  because  there  is  no  extreme  cruelty  shown 
in  that." 

Plaintiff's  attorney  bad  other  witnesses 
present  in  court,  but  admitted  that  he  offered 
to  do  nothing  more  than  to  corroborate  the 
testimony  of  the  plaintiff. 

[2]  In  view  of  the  fact  that  a  divorce  may 
not  be  granted  upon  the  uncorroborated  ad- 
missions or  testimony  of  the  parties  (Civ. 
Code,  {  130),  it  would  generally  be  error  for 
the  court  to  refuse  to  allow  the  plaintiff  op- 
portunity to  present  corroiwrating  evidence. 
In  this  case,  however,  the  plalntlfrs  counsel, 
in  his  offer  to  produce  evidence'  additional  to 
the  plaintilTs  testimony,  stated  the  facts 
which  he  offered  to  prove  by  the  witnesses, 
and  his  statement  contains  no  facts  in  addi- 
tion to  those  already  stated  by  the  plaintiff 
herself.  If,  therefore,  the  court  erred  at  all, 
the  error  was  harmless,  if  the  facts  to  which 
the  plaintiff  hnd  testified  were  not  sufficient 
to  establish  the  plaintiff's  cause  of  action. 
Let  it  be  assumed  that  other  witnesses  had 
testified  to  those  same  facts,  and  the  result  of 
the  case  would  not  be  changed. 

[3]  It  should  further  be  noted  that,  not- 
withstanding the  Judge's  first  announcement 
that  "the  decree  Is  denied,"  the  court  did  not 
treat  the  case  as  closed  at  that  time.  On  the 
contrary,  plaintiff's  attorney  was  permitted 
to  make  bis  offer  of  further  proof,  and  two  or 
three  additional  questions  were  asked  of  the 
plaintiff'  and  answered  by  her.  The  court 
then  again  announced  its  denial,  of  a  decree 


of  divorce.  Assuming  fall  proof  and  ample 
corroboration  of  the  facts  testified  to  by  the 
plaintiff,  those  facts  do  not  show  any  cidlb- 
erate  act  «r  course  of  action  on  the  part  of 
the  defendant  whereby  he  sought  to  or  did 
become  guilty  of  extreme  cruelty  wlebln  the 
meaning  of  the  statute  authorizing  divorces 
upon  the  ground  of  extreme  cruelty.  So  far 
as  the  evidence'  shows,  the  defendant  inn.v 
have  been  usually  affectionate  and  conKtder- 
ate  In  every  way  toward  the  plaintiff,  ex<vi>t 
in  the  instance  of  this  sudden  quarrel,  whore- 
in  it  seems  clear  thatthe  acts  of  both  parties 
to  the  altercation  were  done  under  the  ex- 
citement of  a  sndden  and  unpremeditated  dis- 
agreement. Admitting  that  the  defendant's 
acts  were  wrong  and  unjustifiable,  the  cir- 
cumstances were  not  such  that,  standing  sep- 
arate and  alone,  as  they  do,  they  constituted 
a  cause  of  action  for  divorce.  Some  latitude 
for  the  exercise  of  discretion  Is  permitted  to 
the  court  in  determining  what  constitutes 
extreme  cruelty,  and  in  this  Instance  that 
discretion  was  not  abused  by  the  court. 

The  appeal  from  the  order  Is  dismissed. 
The  Judgment  Is  affirmed. 

We  concur:  SHAW.  J.;  JAMBS,  J. 


(41  Cal.  App.  210) 

MITCHELL    V.     EXCELSIOR    WATEB    & 
MINING    CO.    (Civ.   1989.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  20,  1919.) 

1.  Witnesses        «s>269(8)— Cbosb-Examina- 

TION. 

In  an  action  for  loss  of  plaintiff's  cattle 
tlirough  the  failure  of  defendant  with  whom 
they  were  pastured  to  furnish  feed  and  shelter, 
in  view  of  the  fact  that  plaintiff  on  direct  ex- 
amination asked  defendant's  stock  foreman  how 
many  cattle  were  kept  on  defendant's  rnnges  nt 
the  time  referred  to,  defendant's  questioDs  to 
the  foreman  as  to  whether  there  was  not  ample 
feed  were  pertinent  cross-examination. 

2.  Evidence  ®=3481(1)— Opinion— Testimont 
OF  Stock  Fobeman. 

In  an  action  for  loss  of  plaintiff's  stock  on 
account  of  defendant's  negligence  in  failing  to 
supply  proper  feed  and  shelter,  questions  by 
defendant  to  its  stock  foreman  called  on  direct 
examination  by  plaintiff  held  not  improper  as 
seeking  to  elicit  expert  testimony,  having  to  de 
only  with  whether  defendant's  range  was  ade- 
quate to  feed  the  cattle  on  it,  and  not  involving 
scientific  inquiries. 

3.  Appeal  and  Ebrob  <3=>1058(1)— Habuusb 
Ebbob— Evidence. 

In  an  action  for  death  of  plaintilTs  atock' 
through  the  negligence  of  defendant  in  failing 
to  furnish  proper  feed  and  shelter,  exclusion  of 
evidence  of  defendant's  foreman  as  to  the  eoO- 
ciency  of  defendant's  range  feed  to  take  care  of 
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the  cattle  held  barmlcss  to  defendant,  in  view 
of  the  evidence  received. 

i.  Tkial  «=>47(2)— Pboop  or  Dekbrsb  —  Ob- 

JECnON   TO  Tl::STIMONT. 

In  an  action  for  the  death  of  plaintiff't 
■took  throogb  the  negligence  of  defendant  in 
(ailing  to  fumiab  feed  and  sbelter,  whore  de- 
fendant'a  foreman  was  called  aa  a  witness  by 
plaiutiff,  who  objected  when  defendant  attempt- 
nl  to  elicit  from  him  the  sufficiency  of  defcnd- 
ut'i  range  pasture  to  take  care  of  the  stocic, 
the  objection  being  that  the  questions  were  not 
proper  cross-examination,  and  defendant  made 
DO  further  effort  to  prove  the  ranges  were  not 
oTergiucked,  defendant  was  not  improperly  kept 
from  making  proof  of  such  defense. 

5.  Appeal  and  Ebbob  «=3l001(l)— Bkvikw— 
Verdict. 

Whenever  the  question  is  raised  on  appeal 
U  to  the  side  on  which  the  evidence  pre- 
pooderates,  and  there  is  testimony  supporting 
the  conclusion  of  a  jury,  which  testimony  is  not 
inherently  improbable,  the  answer  always  must 
be  that  the  jury  lias  conclusively  decided  the 
question. 

6.  Animau   ^=323(2)— Gbazino  Litb  Stock 

— DUTT   OF   DEPOSITABT   —   SUFFICIENCT   OP 
GVIDEKCE. 

Evidence  held  sufficient  to  sustain  finding 
for  plaintiff  that  defendant  did  not  supply  his 
cattle  with  suthcient  feed  and  shelter  in  per- 
formance of  the  duty  of  an  agister  or  a  depos- 
iiary  of  living  animals  stipulated  by  Civ.  Code; 
{1834. 

Appeal  from  Superior  Court,  Yuba  Coun- 
ty; Eugene  P.  McDanlel,  Judge. 

Action  by  O.  C.  Mltcbell  against  the  Ex- 
celsior Water  &  Mining  Company,  a  corpora- 
tion. Prom  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

C  F.  Metteer,  of  Sacramento,  and  W.  H. 
Carlin,  of  Murysville,  for  appellant. 

James  Snell,  of  Grn-ss  Valley,  and  Edward 
B.  Stanwood,  of  Marysville,  for  respondent. 

HART,  J.  Plaintiff  in  his  complaint  al- 
leged, in  effect,  that,  in  the  fall  of  1816,  be 
delivered  18S  head  of  horned  cattle  and  one 
horse  to  defendant  upon  defendant's  range 
near  Smartsville,  In  the  county  of  Yuba,  for 
the  purpose  of  being  pastured  during  the 
Vinter  of  A91&-17 ;  that,  after  receipt  of  the 
animals,  defendant  negligently  and  carelessly 
failed  to  furnish  them  with  proper  food  and 
•belter,  and,  because  thereof,  the  horse  and 
58  head  of  cattle  died,  and  others  of  the 
animals  were  lessened  in  value,  and  as  a 
resDlt  thereof  plaintiff  was  damaged  in  the 
•nm  of  $7,400. 

Defendant  by  its  answer  admitted  the  re- 
ceipt of  certain  animals  from  ttie  plaintiff  for 
the  purpose  of  pasturage  for  a  consideration, 
Iwt  denied  any  negligence  or  carelessness  on 
its  part,  denied  any  damage  suffered  by  plain- 


tiff, and  denied  that  any  nf  the  animaU  died 
because  of  any  carelessness,  negligence,  or 
want  of  proper  care  on  defendant's  part. 

The  cause  was  tried  before  a  Jury,  which 
rendered  Its  verdict  In  favor  of  plaintiff  for 
the  sum  of  $2,000.  Judgment  was  entered 
on  the  verdict,  defendant  made  a  motion  for 
a  new  trial,  which  was  denied,  and  prose- 
cutes this  ai^eal  from  the  Judgment 

Appellant  concedes  that  there  was  a  con- 
flict In  the  testimony  which  the  Jury  resolved 
in  favor  of  plaintiff,  and  concedes  that  the 
cattle  which  died  were  undoubtedly  worth 
the  amount  found  by  the  Jury. 

The  only  question  presented  for  our  deci- 
sion Is  as  to  certain  rulings  of  the  court  In 
sustaining  objections  of  plaintiff  to  two  ques- 
tions aslted  by  defendant  on  cross-examina- 
tion of  R.  E.  Colling,  stock  foreman  for  de* 
fendant,  who  was  called  as  a  witness  on  be- 
half of  plaintiff.  The  record  on  this  point  ia 
as  follows: 

"Defendant's  Counsel:  Q.  Mr.  Colling,  yon 
have  been  asked  atxiut  the  number,  taken  andor 
ordinary  conditions,  that  range  daring  the  win- 
ter of  1916-17  was  not  overstocked,  was  it? 

"Mr.  Snell:  The  witness  is  not  qualified  to 
answer  diat. 

"The  Court:  Make  your  objection. 

"Mr.  Snell:  We  object  on  the  ground  there 
is  no  foundation  for  the  introduction  of  tliis 
evidence,  and  it  is  not  proper  cross-examina- 
tion. 

"The  Court:  Sustained. 

"Mr.  Carlin:  Q.  Is  it  not  a  fact  that  there 
was  ample  feed  on  that  range  to  feed  all  that 
stock? 

"Mr.  Snell:  We  object  on  the  ground  that  it 
is  not  proper  cross-examination,  and  the  prop- 
er foundation  has  not  been  laid  for  the  intro- 
duction of  this  evidence. 

"The  Court:  Sustained." 

From  the  testimony  introduced  by  plaintiff. 
It  appears:  That,  for  several  years  prior  to 
the  year  1910,  he  pastured  stock  on'  the 
ranges  of  the  defendant.  That,  in  the  months 
of  October  and  November  of  the  year  1016, 
he  sent  to  the  defendant's  rang^  certain 
numbers  of  cattle  for  the  piurpose  of  pastur- 
hag  them  thnreon,  under  a  previously  made 
agreement  with  the  defendant.  These  cattle 
were  taken  to- said  ranges  for- the  plaintiff 
by  one  Joslah  Sherman,  who  testified  that, 
on  taking  sold  stock  to  said  ranges,  be  said 
to  one  R.  E.  Colling,  stock  foreman  Of  the 
defendant,  that  he  (Collbig,  acting  for  de- 
fendant) waa  to  feed  the  cattle  in  case  it 
became  necessary  to  do  so;  that  is  to  say; 
the  defendant  was  to  feed  the  cattle  hay  U 
the  pasturage  became  short  and  inadequate 
for  that  purpose.  Tliat  he  "asked  him  '(Col- 
ling) what  the  charge  would  be  if  the  cattle 
were  fed  off  his  bay ;  he  said  10  cents  a 
day."    Sherman  then  said  to  Colling:' 

"Any  cattle  it  is  necessary  to  feed,  give  it 
to  them  and  present  your  bill  to  Mr.  MitcbclL 
Tlint  was.  my  instructions." 


^sPor  other  casei>  see  same  topic  and  KET-NIJMBER  m  all  Key-Numbered  DiKests  and  Indexes 
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It  further  appears  from  the  testimony  that 
on  the  defendant's  ranges  In  the  fall  of  1916 
there  were  pastured  approximately  1,600 
head  of  cattle.  The  ranges  embraced,  ap- 
proximately, 3,500  acres  of  range  lands,  of 
which  something  more  than  400  acres  were 
irrigated.  The  defendant  also  laid  in  an  un- 
usually large  supply  of  hay  in  1916  for  the 
purpose  of  meeting  the  contingency  of  a  cold 
and  severe  winter,  the  result  of  which,  if  it 
happened,  would  be  a  shortage  of  pasturage 
followed  by  the  Inadequacy  of  the  range  feed 
to  supply  the  stock  pastured  thereon.  It 
happeued  that,  with  the  arrival  of  the  first 
of  the  winter  months,  cold  north  winds  pre- 
vailed, and  they  were  followed  by  cold  raln\ 
sleet,  and  frosty  weather,  which  continued 
into  the  month  of  February,  1917,  with  the 
result  that  the  ranges  became  comparatively 
barren  of  feed  or  so  short  in  that  particulai 
as  to  render  them  wholly  insufficient  to  feed 
properly  the  large  number  of  cattle  then 
grazing  thereon;  the  defendant  being  there- 
upon compelled  to  feed  the  stock  from  the 
hay  with  which  it  had  provided  Itself  for 
the  purpose  of  meeting  such  a  situation. 

Tliere  is  testimony  that  plaintiff's  cattle, 
when  delivered  to  Colling  on  the  defendant's 
ranges,  were  in  excellent  condition ;  that 
later  on,  after  having  been  on  the  ranges  sev- 
eral weeks,  they  lost  weight  and  were  in  bad 
condition ;  and  that  a  number  of  them  died. 
There  is  ample  testimony  to  support  the 
claim  of  the  plaintiff,  and  the  implied  find- 
ing of  the  Jury,  that  the  death  of  the  plaln- 
tifTs  cattle  was  due  to  want  of  sufficient  feed 
or  nourishment. 

The  record  further  shows  that,  under  date 
of  January  1,  1917,  Colling  wrote  aa  fol- 
lows to  plaintiff: 

"Dear  Sir:  Just  a  ffw  lines  to  notify  yon 
about  your  stock.  I  told  your  boy  to  toll  you. 
but  I  thought  he  might  have  overlooked  It.  You 
have  3  dead  ones  now  and  if  there  isn't  some- 
thing done  in  the  near  future  you  will  have  a 
hoavy  loss  for  gnmc  of  them  are  trottinjr  vory 
thin  and  peed  bay  very  bad  now  and  we  haven't 
but  very  little  bay  and  don't  know  whether  we 
can. get  any  more  or  not.  Roping  to  bear  from 
yon  by  return  mail,  I  remain, 

"Very   respectfully,  R.  B.  Colling." 

To  the  above  letter  the  plaintiff  replied, 
under  date  of  January  3,  1917,  and,  among 
other  things,  said  In  his  letter: 

"Anything  that  needs  bay,  feed  tbem.  That 
is  the  way  they  have  always  been  taken  care  of 
down  there.  If  I  had  knew  you  bad  no  hay 
earlier  in  the  season,  I  would  have  made  a  dif- 
ferent arrangement.    •     •     • " 

Under  date  of  January  4,  1917,  the  plain- 
tiff addressed  to  said  R.  El  Colling  a  letter 
in  the  following  language: 

"Do  not  let  my  cattle  die  for  want  of  feed, 
IB  I  sent  them  down  to  be  well  ted  and  taken 
care  of ;    fed  them,  if  necessary." 


On  February  1,  1917,  the  defendant, 
through  its  secretary  R.  Beatty,  sent  to  the 
plaintiff  a  letter  of  which  the  following  is  a 
copy: 

"Yon  are  hereby  notified  to  remove  your  stock 
placed  on  the  lands  of  the  EJxcelsior  Water 
&  Mining  Company,  for  the  reason  that  the 
pasture  is  insufficient,  owing  to  unusual  cold 
weather  for  the  past  two  months." 

As  supporting  their  contention  that  the 
court  below  committed  prejudicial  error  In 
malting  the  ruliugs  of  which  they  here  com* 
plain  and  to  which  reference  is  hereinabove 
made,  counsel  for  the  appellant,  in  their 
brief,  say: 

"Plaintiff  made  Mr.  Colling  his  witness,  and 
throngliout  his  testimony  the  court  will  see 
that  persistent  effort  was  made  to  show  that 
the  ranges  were  in  fact  overstocked.  He  was 
shown  to  be  fully  qualified  as  a  witness  to'  tes- 
tify to  the  condition  of  the  range.  He  was  the 
range  forpman  in  charge  of  all  the  stock;  bad 
an  experience  of  more  than  five  years  in  such 
work,  and  over  one  year  on  these  very  ranges. 
He  Imew  the  ranges  thorouglily,  knew  the 
number  of  stock  on  the  ranees,  and  had  ample 
experience  to  qualify  him  to  testify  as  to  the 
capacity  of  the  ranges  to  feed  the  stock  placed 
therein  during  the  pasturage  or  feeding  sear 
son." 

•  t1i2]  We  are  Inclined  to  think  that,  inas- 
much as  tiie  plaintiff,  on  direct  examination, 
asked  Colliug  how  many  cattle  were  kept  on 
the  defendant's  ranges  at  the  time  referred 
to,  the  questions  constituted  pertinent  crosa- 
examinutlon.  Nor  do  we  think  the  questions 
called  for  expert  testimony,  within  the  strict 
legal  concept  of  that  phrase.  Whiles  of 
course,  they  invited  the  expression  by  the 
witness  of  his  opinion  of  the  matter  to  which 
they  were  addressed,  they  did  not  involve 
scientific  inquiries  or  the  elucidation  of  a  sub- 
ject beyond  the  competency  of  ordinary  wit- 
nesses who  have  means  and  habits  of  ob- 
servation. Colllug's  practical  experience  of 
several  years  as  an  agister  or  a  foreman  of 
u  stuck-gruzuig  range  undoubtedly  qualified 
him  to  express  a  satisfactory  opinion  as  to 
whether  the  ranges  were  overstocked  at  the 
times  mentioned — that  is,  whether  more  cat- 
tle were  taken  and  kept  on  the  defendant's 
range  lands  than  they,  with  respect  to  feed, 
were  capable  of  accommodating  In  a  suffi- 
cient or  proper  way. 

[3,4]  But,  in  view  of  the  evidence  receiv- 
ed, the  rulings  foreclosing  answers  to  the 
questions  were  without  prejudice.  As  shown, 
both  the  defendant  and  its  foreman  stated  in 
letters  to  the  plaintiff  that  there  was  not  suf- 
ficient herbage  produced  on  the  ranges  to 
supply  his  cattle  with  feed  necessary  to  their 
proper  sustenance.  It  was  for  that  reason 
that  the  defendant  notified  the  i^lntlff  to 
remove  his  stock  from  the  ranges.  It  waa 
so  declared  in  express  language  In  the  let- 
ters from  defendant  and  Its  agents  to  the 
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pUlntlff.  The  letter  to  the  plaintiff  from 
Colling,  dated  January  1.  1917,  stated  that 
some  of  the  latter's  stock  had  already  died. 
As  se«),  there  Is  testimony  that  the  cattle  of 
pUiiutlff,  when  taken  to  the  defendant's 
ranges,  were  In  robust  physical  condition,  but 
that  they  began  to  fall  off  In  weight  within 
a  few  weeks  after  they  were  placed  there- 
in. Upon  this  testimony,  and  that  furnished 
by  the  letters  mentioned,  the  Jury  could  rea- 
sonably and  Justly  have  determined,  and  un- 
doubtedly It  did  thus  conclude,  that  the  cause 
of  the  death  of  plalntlft's  cattle  was  the  in- 
sufficiency or  shortness  of  the  feed  on  the 
defendant's  ranges.  If  the  witness  bad  been 
permitted  to  answer  the  questions  and  had 
said  that  the  ranges  were  not  overstocked, 
the  fact  would  still  have  remained  that  the 
defendant  expressly  admitted  that,  whatever 
the  cause,  there  was  insuthclent  feed  upon 
the  ranges  to  afford  snfficient  nourishment 
for  the  cattle.  But  there  Is  still  another  con- 
rideratlon  to  which  attention  may  well  be  di- 
rected In  this  connection.  The  defendant,  in 
making  its  defense,  was  entitled  to  show,  if 
It  could,  that  the  ranges  were  not  overstock- 
ed, that  there  was  sufficient  feed  growing 
on  the  ranges  to  supply  in  proper  measure  all 
the  cattle  grazing  on  said  ranges,  and  that 
the  death  of  certain  of  the  cattle  of  the  plain- 
tiff was  due  to  some  other  cause  than  that 
of  starvation  or  want  of  sufficient  feed.  The 
objection  to  the  questions  referred  to  was  not 
upon  the  ground  that  they  called  for  immate- 
rial or  irrelevant  testimony,  nor  would  such 
ground  of  objection  have  been  tenable.  There 
was  therefore  nothing  in  the  court's  rulings 
Indicating  or  Intimating  that  the  defendant 
would  not  have  been  permitted  to  make  or 
to  attempt  to  make  the  proof  suggested.  But 
the  defendant,  in  Its  defense,  made  no  ef- 
fort to  prove  that  the  ranges  were  not  over- 
stocked or  that  there  was  no  greater  number 
of  cattle  grazing  on  the  ranges  than  the  feed 
thereon  would  accommodote  or  supply.  The 
witness  Colling,  defendant's  foreman,  to 
whom  the  above  questions  were  propounded 
by  defendant  when  be  was  testifying  as 
plaintiff's  witness,  was  called  by  the  defend- 
ant as  a  witness,  but  was  then  asked  no  ques- 
tion as  to  that  matter.  The  subject-matter 
of  the  questions  was  peculiarly  one  of  de- 
fense, and  It  would  seem  that  defendant  has 
little  ground  of  complaint  when,  having  been 
refused  permission  by  the  court  to  go  Into  it 
on  cross-examination  of  plalntilTs  witness, 
it  failed  even  to  attempt  to  bring  It  In  as  a 
matter  of  defense,  to  which  it  was  pertinent 
and  appropriate. 

[B]  While  the  points  above  considered  are 
conceded  by  counsel  for  defendant  to  pre- 


sent the  only  questions  of  importance  here, 
and,  indeed,  in  one  part  of  their  brief  admit 
that  there  is  a  conflict  in  the  evidence  which 
the  Jury  has  determined  against  defendant, 
yet,  nevertheless,  they  declare  in  another 
part  of  their  brief  that  the  preponderance  of 
the  evidence  was  in  favor  of  appellant. 
Whenever  the  question  is  raised  on  appeal 
as  to  the  side  on  wliich  the  evidence  prepon- 
derates, and  there  is  testimony  supporting 
the  conclusion  of  a  Jury  or  the  findings  of  a 
trial  court,  which  testimony  Is  not  inherently 
improbable,  the  answer  must  always  be  that 
the  Jury  or  the  trial  court  has  conclusively 
decided  the  question.  In  other  words,  the 
preponderance  of  the  evidence  in  such  case 
must  always  be  held  by  a  reviewing  court 
to  be  with  the  victorious  party  in  the  court 
below,  for  the  Jury  or  the  trial  court  has 
so  found  after  subjecting  all  the  testimony 
received  before  It  to  the  tests  whereby  only 
may  the  credence  and  the  weight  to  which 
it  Is  Justly  entitled  be  determined.  In 
this  case,  as  has  been  herein  already  shown, 
the  plaintiff  and  his  employe,  Sherman,  tes- 
tified that,  upon  the  delivery  of  the  former's 
cattle  to  defendant's  ranges,  said  stock  was 
In  a  strong  and  healthy  physical  condition, 
and,  furthermore,  declared  that  they,  at  the 
same  time,  had  or  entered  into  an  express 
understanding  or  agreement  with  the  defend- 
ant or  Its  duly  authorized  agent  that,  in  case 
there  became,  for  any  reason,  a  shortage  of 
growing  feed  on  the  ranges,  the  defendant 
would  furnish  and  feed  plaintiffs  stock  with 
hay.  The  jury  was  apparently  Justified  in 
finding,  as  impliedly  it  did  find,  that  the  de- 
fendant did  iiot  keep  tills  agreement,  and 
that,  as  a  consequence,  there  l>eing  a  short- 
age of  growing  feed  on  the  ranges  properly 
to  feed  the  stock,  a  number  of  the  cattle 
of  plaintiff  died  from  starvation  or  lack  of 
sufficient  or  proper  nourishment 

[(]  The  law  provides  (Civ.  Code,  i  1834) 
that  "a  depositary  of  living  animals  must 
provide  them  with  suitable  food  and  shelter, 
and  treat  them  kindly."  In  this  case  the 
verdict  Implies  that  the  defendant's  conduct 
in  the  matter  of  the.  treatment  of  the  plain- 
tiff's cattle,  or  at  least  a  portion  of  them, 
failed  to  measure  up  to  the  obligation  im- 
posed upon  an  agister  or  a  depositary  of  liv- 
ing animals  by  said  section,  and  we  think,  as 
before  stated,  that  there  is  ample  testimony 
disclosed  by  this  record  which  supports  the 
conclusion  of  the  Jury. 

The  Judgment  is  affirmed. 


We    concur: 
NETT,  J. 


CHIPMAN,    P.    J.}     BTJB- 
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MONROE  T.  PLEASANTS  et  al.    (Civ.  1965.^ 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  10,  19J9.    Reliearins  Denied 
by  Supreme  Court  July  7, 1919.) 

1.  Trial  ®=>3!)7(4)— Findings— Nkckssitt  — 
Absence  of  Evidence. 

Tliere  being  no  evidence  of  taxes  being  as- 
sessed, there  is  no  call  for  finding  thereon  rel- 
ative to  the  question  of  adverse  possession. 

2.  Advebse  Possession  9=389— Patkznt  or 
Taxes. 

The  requirement  of  the  payment  of  taxes  as 
an  element,  under  Code  Civ.  Proc.  §  325,  subd. 

2.  of  adverse  possession,  does  not  apply  where 
no  taxes  have  been  assessed. 

3.  Advebse  Possession  4=»95— Taxes— Bxtb- 
DEN  OF  Pboof. 

The  burden  of  proof  as  to  assessment  of 
taxes,  which  should  be  paid  as  an  element  of 
adverse  possession,  is  on  the  party  combating 
claim  of  adverse  possession. 

4.  Appeal  and  Erbor  ®=»1068(.3)— Harmless 
Error— Uncertainty  in  Judgment. 

It  is  immaterial  to  plaintiff  if  judgment  is 
less  certain  than  it  might  have  been  as  to  quan- 
tity of  water  awarded  to  defendants;  finding 
that  plaintiff  is  not  entitled  to  any  of  the  wa- 
ter flowing  in  the  stream  being  amply  sup- 
ported. 

Appeal  from  Superior  Court,  Modoc  Coun- 
ty; (3larenee  A.  Raker,  Judge. 

Action  by  J.  J.  Monroe  against  Mary 
Pleasants  and  another.  Judgment  for  de- 
fendants,  and   plaintiff   appeals.    Affirmed. 

Jamison  &  Wylle,  of  Alturas,  for  appel- 
lant 

Daly  B.  Robnett,  of  Alturas,  for  respond- 
sits. 

HART,  J.  Plaintiff  brought  the  action  to 
have  defendants  enjoined  from  diverting 
fourteen-fifteenths  of  the  waters  of  Dodson 
cre^.  In  ttie  county  of  Modoc,  and  to  have 
it  decreed  that  plaintiff  was  entitled  to  that 
quantity  of  water  from  said  stream  for  the 
irrigation  of  certain  lands  owned  by  blm.  He 
claimed  to  be  the  owner  of  all  the  waters  of 
said  stream  by  appropriation  by  his  grantors, 
more  than  40  years  prior  to  the  commence- 
ment of  the  action,  but  alleged  that  he  had 
permitted  defendants  to  use  one-flfteenth  of 
said  water  for  the  pnri)ose  of  Irrigating  a 
small  garden  and  some  fruit  trees.  Plaintiff 
also  claimed  ownership  by  prescription,  al- 
leging open,  notorious,  and  adverse  posses- 
sion and  the  payment  of  all  taxes  levied 
against  his  water  rights,  dams,  and  ditches 
for  more  than  5  years  preceding  the  com- 
mencement of  the  action. 

By  way  of  separate  defense,  defendants 
alleged  in  their  answer  that  defendant,  Mary 
A.   Pleasants   and   her   grantors,   for   more 


than  38  years  prior  to  the  commencement  of 
the  action,  had  been  the  owners  of  certain 
lands,  60  acres  of  which  were  riparlaB  to 
the  watershed  of  said  Dodson  creek,  and 
were  entitled  to  the  water  thereof  for  pur- 
poses of  irrigation,  and  that  50  inches  of 
water,  measured  tuider  a  4-inch  pressure, 
were  reasonably  necessary  for  the  irrlgatitm 
of  said  lands.  Ownership  of  said  waters  by 
appropriation  and  also  by  adverse  posses- 
sion wos  also  alleged.  The  answer  prayed 
that  defendants  be  adjudged  the  owners  of 
60  Inches  of  the  water  of  said  stream. 

Plaintiff  alleged  that  at  the  beginning  of 
the  irrigating  season  the  creek  carried  200 
Inches  of  water,  while  defendants  denied 
that  it  ever  contained  more  than  50  inches; 
all  parties  alleging  that  it  diminished  to 
practically  nothing  during  the  dry  seasons. 

The  Judgment  was  in  favor  of  the  defend- 
ants, and  the  api)eal  is  by  the  plaintiff  from 
said  Judgment 

The  claim  for  a  reversal  of  the  Judgment 
is  based  upon  these  propositions:  (1)  That 
certain  findings  essential  to  the  support  of 
the  Judgment  are  not  supported  by  the  evi- 
dence; (2)  that  defendants,  having  relied  on 
adverse  user  or  a  prescriptive  right  to  the 
water,  did  not  prove,  and  the  court  there- 
fore made  no  finding,  that  they  and  their 
predecessors,  etc.,  "have  paid  all  the  taxes 
•  •  •  which  have  been  levied  and  as- 
sessed upon"  said  water  right  (Code  ClT. 
Proa  g  325,  subd.  2);  (3)  that  the  Judgment 
is  uncertain,  in  that  It  awarded  all  the  -wa- 
ter of  the  stream  to  the  defendants  Instead 
of  a  definite  number  of  Inches. 

I.  The  following  findings  are  those  attack^ 
ed  by  the  appellant  as  not  supported  by  the 
evidence:  (1)  That  the  quantity  of  water 
fiowing  In  Dodson  creek  does  not  exceed  80 
inches,  measured  under  a  4-lnch  pressure: 
(2)  that  at  least  60  acres  of  the  land  of  the 
defendant  Mary  Pleasants  is  irrigable  from 
said  stream  and  is  riparian  thereto,  and 
that  60  inches  of  water  are  reasonably  nec- 
essary for  the  growing  of  crops  on  said 
land;  (3)  that  defendant  Mary  Pleasants, 
commencing  with  the  year  18S6,  and  tor 
more  than  five  years  continuously  there- 
after, openly,  notoriously,  uninterruptedly, 
peaceably,  and  adversely  diverted  and  nsed 
all  the  waters  of  said  stream  for  the  Irri- 
gation of  her  said  lands  and  was  so  using 
them  at  the  time  of  the  commencement  of 
the  action;  (4)  that  all  of  the  water  of  said 
stream  is  necessary  and  indispensable  to 
the  proper  irrigation  of  said  defendant's 
lands;  (6)  that  since  the  beginning  of  the 
year  1886  plaintiff  and  his  grantors  made 
no  beneficial  use  of  said  waters,  but  that 
defendant  Mary  A.  Pleasants  did. 

The  lands  of  defendants  are  situated  on 
Dodson  creek  above  those  of  the  plaintiCt. 

In  the  year  1873,  one  Richard  C.  Eobin- 
son,  the  original  homesteader  of  160  acres 
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«f  plalntUTs  land,  filed  In  SieUyOu  comity, 
of  \«blch  Modoc  county  at  the  time  was  a 
part,  an  appropriation  of  lOO  tbches  of  wa- 
ter of  the  flow  of  DtidBon  creek.  In  1876 
Robinson  conveyed  his  right,  title,  and  in- 
terest in  the  homestead  and  In  his  said  wa- 
ter right  and  a  certain  ditch  to  one  Charles 
TJ.  Snyder,  who  secured  a  patent  for  the 
land  in  1877.  In  1885  Snyder  became  flnan- 
dally  InTolred  and  made  an  assignment  to 
one  Louis  Sachs  of  about  2,200  acres,  known 
(S  the  Willow  ranch,  including  the  land 
of  plaintiff,  which  the  latter  acquired  in 
1905  and  has  owned  ever  since. 

Walter  Bonner,  a  witness  called  on  behalf 
of  plaintlir,  testified  that  he  first  became  ac- 
quainted with  the  lands  of  plaintiff  and 
defendants  hi  1875;  that  he  worked  on 
IiIalntlfTs  land  in  1899  and  In  other  ye&n; 
that  hay  had  been  raised  on  the  land  since 
18T5:  and  that  the  crop  must  have  been  ir- 
rigated by  water  from  Dodson  creek.  It 
was  stipulated  at  the  trial  that  Frank  Plum- 
mer  and  one  Gillette,  If  present,  would  testi- 
fy to  substantially  the  same  facts  as  did  the 
wimess  Bonner. 

J.  M.  Kirkpatrtck  testified  that  he  had 
bwn  acquainted  with  the  land  of  plaintiff 
since  1900;  that  in  the  fall  of  that  year  he 
had  purdiased  some  clover  and  timothy  hay 
grown  on  said  land;  that  he  bought  the  land 
to  1903  and  sold  It  to  the  plalntlflf  in  1906; 
that  while  he  owned  it  he  produced  hay 
from  about  76  acres  which  be  Irrigated  from 
the  waters  of  Dodson  creek;  that  he  could 
not  have  produced  the  hay  crop  without  Ir- 
rigation. 

The  plaintiff  testified  that  from  the  time 
he  bought  the  place  in  1905  he  had  cultivat- 
ed and  irrigated  about  110  acres  and  raised 
wild  hay  thereon. 

In  1878,  one  W.  H.  Vineyard  homesteaded 
tbe  lands  now  belonging  to  defendants  and 
filed  with  the  county  recorder  of  Modoc 
county  a  notice  of  location  of  50  Inches  of 
the  waters  of  the  stream  In  question,  which 
was  called  in  the  notice  "Deep  Gulch." 
From  1878  on  he  used  the  water  for  irrlgat- 
lae  a  garden,  orchard,  and  berries,  and  used 
the  water  for  tbe  house  apd  stock.  In  1885 
Vineyard  deeded  his  "water  right  and  water 
ditches,  •  •  *  the  same  being  the  water 
claim  located"  by  the  notice  above  mention- 
ed, to  George  W.  Pleasants,  husband  of  de- 
fendant Mary  Pleasants,  and  they  moved 
onto  the  land  in  18S6  or  18S7.  Mrs.  Fleas- 
ants  testified  that  at  that  time  there  was  on 
the  place  a  young  orchard  of  about  35  or  40 
trees,  some  berry  bushes,  and  a  garden  spot; 
that  they  Irr^ated  these,  and  that  the  trees 
bore  the  Second  year  they  were  there;  that 
later  they  enlarged  the  garden  and  also 
faced  in  a  pasture  which  they  Irrigated; 
that  they  endeavored  at  all  times  to  use  50 
tncbes  of  water,  but  had  to  guess  at  it,  as 
they  had  no  headgate  In.  She  said  that 
some  of  the  water  they  used  went  back  Into 


the  creek  "and  we  figured  that  the  stiblrrl- 
gatlon  and  the  waste  water  would  be  enough 
for  the  Willow  randh  lands.'* 

Mrs.  Pleasants*  two  sons,  Clyde  C.  and 
Porter  H.  Pleasants,  testified  that  defend- 
ants always  used  all  the  water  for  irrigation; 
that  they  raised  alfalfa,  grain,  hay,  and 
garden  stuff  and  had  fruit  trees;  and  that 
the  water  was  necessary  for  the  cultivation 
of  said  crops. 

At  different  times,  while  plaintiff's  lands 
were  Included  In  the  Willow  ranch,  Grant  I. 
Tnggart,  H.  Barnes,  and  Frank  Barnes  were 
managing  the  ranch.  They  testified  that 
they  never  used  the  water  or  made  any 
claim  to  it  and  that  Mr.  Pleasants  was 
using  It. 

In  the  year  1907-08  plaintiff  leaded  his 
land  to  one  Ernest  Chandler,  who  testified 
that  he  used  such  water  as  was  permitted 
to  come  down;  that  he  knew  defendants 
were  using  the  water;  and  that  he  (Chan- 
dler) needed  much  more  water  than  he  got. 

It  appeared  that  the  fiow  of  the  water  had 
never  been  measured,  but  several  witnesses 
testified  that  there  were  about  60  Inches  of 
water  in  the  stream.  It  is  enough  to  say 
upon  the  point  under  consideration  that  the 
foregoing  statement  of  the  evidence  Is  Itself 
sufficient  to  show  that  tbe  Challenged  find- 
ings are  amply  supported.  | 

[1-3]  2.  Conceding,  for  the  purposes  of  this 
case,  that  to  establish  a  prescriptive  title  to 
a  water  right  growing  out  of  a  stream  or 
creek  to  which  the  lands  of  the  party  claim- 
ing the  right  are  riparian,  it  Is  necessary  to 
observe  tbe  requirement  in  that  respect  as 
to  land  of 'the  proviso  of  subdivision  2  of 
section  326  of  the  Code  of  Civil  Procedure, 
and  so  show  that  all  tbe  taxes  which  have 
been  levied  and  assessed  thereon  haVe  been 
paid  by  the  party  claiming  title  by  prescrip. 
tlon  and  his  predecessors  and  grantors,  the 
answer  to  the  contention  of  the  appellant 
that  the  failure  of  the  court  to  find  that 
taxes  had  been  levied  and  assessed  on  the 
water  right  and  paid  by  defendants  is  fatal 
to  the  Judgment  is  found  in  the  fact  that 
there  is  no  evidence  in  the  record  that  any 
taxes  were  or  had  ever  been  levied  and  as- 
sessed upon  the  water  right  in  question,  and 
therefore  there  was  no  call  for  .a  finding  as 
to  that  proposition,  Hellbom  v.  Last 
Chance  Water  Ditch  Co.,  75  Cal.  117,  123, 
17  Pac.  65;  Oneto  v.  Restano,  78  Cal.  374, 
379,  20  Pac.  743;  Spargur  v.  Heard,  90  Cal. 
221,  229,  27  Pac.  198;  Baldwin  v.  Temple, 
101  Cal.  396,  404,  35  Pac.  1008;  SUva  v. 
Hawn,  10  Cal.  App.  544,  651,  102  Pac.  952; 
Smith  V.  Smith,  21  CaL  App.  378,  880,  131 
Pac.  890.  These  cases  hold  that  the  require- 
ment of  the  payment  of  taxes  as  an  element 
of  adverse  possession  does  not  apply  where 
no  taxes  have  been  assessed.  "And,"  it  is 
said  in  Oneto  v.  Restano,  supra,  "the  bur- 
den of  showing  that  taxes  have  been  assess- 
ed is  upon  the  party  combating  the  claim  of 
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possession.'*  See,  also,  as  to  the  latter  atate- 
raent,  Baldwin  v.  Temple,  101  Cal.  404,  36 
Pac.  1011.  supra. 

[4]  8.  In  support  of  the  proposition  that 
the  findings  and  Judgment  are  uncertain,  in 
that  the  quantity  of  water  which  the  defend- 
ants are  thereby  awarded  is  not  specified 
in  inches,  the  appellant  cites  the  case  of 
Riverside  Water  Co.  v.  Sargent  et  al.,  112 
Cal.  2.'«),  44  Paa  660.  In  that  case,  which 
involved  a  controversy  as  to  the  relative 
rights  of  the  plaintiCT  and  defendants  to  the 
use  (acquired  by  appropriation)  of  water 
flowing  in  the  Santa  Ana  river,  in  San  Ber- 
nardiuo  county,  the  court  found  that  plain- 
tiff wns  the  owner  of  all  the  water  flowing 
in  said  river,  "except  so  much  thereof  as 
defendants  are  entitled  to  take  and  use,  as 
hereinafter  stated,"  and  that  defendants 
had,  for  more  than  six  years  before  the 
commencement  of  the  action,  continuously 
diverted  water  from  said  river  by  means  of 
"said  dam  and  ditch,  and  has  the  right  to 
take  the  water  by  those  means  'to  the  ex- 
tent of  the  full  capacity  of  said  ditch,  and 

•  *    *    during      the      irrigating      season, 

•  •  ♦  to  wit,  from  the  15th  doy  of  April 
to  the  l.lth  day  of  September  of  each  year, 

•  •  •  to  the  extent  of  all  the  water  being 
and  flowing  in  said  river  at  the  place  of 
said  diversion."  The  judgment  substantial- 
ly conformed  to  said  findings.  The  court, 
reversing  the  Judgment,  said: 

"Tbe  decisions  of  this  court  egtaUish  that  in 
cases  like  the  present  tbe  findings  and  judg- 
ment must  fix  the  extent  of  the  superior  right, 
viz.  the  quantity  of  water  to  be  allowed  to  the 
party  whose  claim  is  paramount;  otherwise, 
the  judgment  fails  to  attain  the  certainty  nec- 
essary to  an  estoppel  upon  the  main  subject  of 
the  litigation.  [Citing  cases.]  In  this  instance, 
the  court  has  not  found  the  disputed  quantity 
nor  data  from  which  it  may  be  calculated.  In 
view  of  the  fact,  well  known,  that  tbe  carry- 
ing capadty  of  a  water  ditch  is  subject  to  rapid 
changes,  being  affected  by  the  nature  of  the 
soil  through  which  it  passes,  the  rapidity  and 
consequent  scouring  force  of  its  current,  the 
care  it  receives,  and  other  matters  more  casual, 
the  finding  here  seems  well  devised,  as  said  in 
Lakeside  Ditch  Co.  v.  Crane,  80  Cal.  182  [22 
Pac.  761,  to  'lead  to  future  disputes  and  litiga- 
tion.' " 

There  is  a  clear  distinction  between  that 
case  and  this.  Here  the  finding  is  that  the 
plaintiff  is  entitled  to  the  use  of  none  of  the 
waters  of  Dodson  creek,  but  that  the  defend- 
ants, having  since  the  year  1886  continuous- 
ly used  all  the  water  thereof  for  beneficial 
purposes,  are  entitled  to  all  said  water,  and 
it  is  further  found  that  the  quantity  of  wa- 
ter flowing  in  said  stream  does  not  exceed 
60  Inches,  measured  under  a  4-incb  pressure. 


The  judgment  follows  the  flndingB.  Thus 
It  will  be  noted  that  here  there  U  but  one 
right  dealt  with  by  tbe  flndiogs  and  Jadg> 
ment — the  right  of  tbe  defendanta.  Tbe  evl* 
deuce  is  sufiSdently  ample  to  support  tbe 
finding  that  the  plaintiff  is  not  entitled  to 
any  of  tbe  water  flowing  In  said  streanu 
Therefore,  even  If  the  judgment  were  less 
certain  than  It  could  have  been  made  as  to 
the  quantity  of  water  awarded  to  the  de- 
fendants, the  fact  of  sucb  uncertainty  Is  im- 
material to  the  plaintiff.  Watson  r.  Lawson, 
166  Cal.  236,  243,  135  Paa  961.  Of  course, 
where  there  are  two  adverse  daimants  of  a 
water  right,  and  the  court  finds  that  botb 
are  entitled  to  tbe  use  of  tbe  water  of  a 
stream,  there  should  he  as  definite  a  Judg- 
ment as  the  circumstances  Or  conditions  will 
permit  defining  the  respective  rights  of  the 
parties  to  the  water  or  fixing  tbe  proportion 
of  the  water  each  is  entitled  to,  and  tbe 
manner  and  times  of  use  and  diversion,  so 
that  each,  particularly  the  second  or  inferi- 
or claimant,  may  know  when  bis  right  at- 
taches. Watson  T.  I^wson,  supra.  It  Is 
clear  to  our  minds,  from  an  examination  of 
the  evidence,  that  tbe  court  has  done  this 
here.  There  Is  testimony  which  shows  that 
the  quantity  of  water  flowing  In  tbe  .stream 
was  fluctuating.  On  occasions,  accordin;  to 
the  seasons,  there  would  be  a  very  small  or 
limited  amount  of  water  In  the  creeic,  while 
on  others  there  would  be  a  reasonably  fair 
flow,  not,  however,  exceeding  60  Inches,  ac- 
cording to  the  well-supported  finding  of  the 
court.  It  would  seem,  therefore,  that  the 
court  did  the  best  it  could  do  under  the  evi- 
drace  and  the  circumstances  by  finding  the 
maximum  quantity  of  water  fiowlng  In  the 
stream  at  any  time  and  then  finding  that 
the  defendants  were  entitled  to  all  the  water 
up  to  that  maximum. 

There  is  some  dalm  that  the  evidence 
does  not  show  that  the  defendants  used  all 
the  water  of  the  stream.  There  is  some  tes- 
timony that  certain  of  the  waters  of  the 
creek  did  flow  on  to  tbe  Robinson  place  on 
certain  occasions.  But  the  testimony  fur- 
ther shows  that  when  water  from  tbe  creek 
did  reach  the  Robinson  land  It  was  occa- 
sioned either  by  the  flood  water  In  the  first 
part  of  spring  and  before  any  one  could 
make  any  benefldal  use  of  tbe  water,  or  by 
water  which  naturally  ran  off  the  sloping 
lands  of  the  defendants  after  they  had  made 
use  of  It 

There  are  no  other  points  to  be  consid- 
ered. 

The  Judgment  Is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 
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TROUT  T.  OGILVID  rt  aL    (CSr.  2894.) 

(District  Court  of  Appeal,  Second  Pistrict, 
Drndoii  2,  California.    May  12, 1919.) 

1.  Sprcinc  Pekfokmancii  *=»88  —  CoimtL- 
UNo  Testamentabt  Disposition— CnAKAO- 
TER  OF  Reukt  Granted. 

Though  apedfie  performance  in  a  literal 
sense  cannot  be  given  to  compel  a  testamentary 
disposition  of  property  after  testator's  denth, 
nevertheless  a  court  of  equity  may,  when  Jus- 
tified, grant  substantially  the  same  relief  by 
treating  the  heirs  as  trustees  and  compelling 
them  to  convey  the  property  in  accordance  with 
the  terms  of  the  contract. 

2.  Appxal  and  GimoB  «=>1071(3)— Habuless 

EbBOB— FlNDINQ. 

If  the  contract  to  make  a  testamentary  dis- 
position of  property  as  alleged  in  the  complaint 
be  one  that  equity  will  not  enforce,  it  is  im- 
material that  the  finding  that  no  contract  was 
made  is  not  supported  by  the  evidence. 

8.  Fbaodb,  Statxtte  ok  «=»76— Contbacjt  fob 

Tbstamkntabt  Disposition  of  Pbopebtt— 

Kbcbssity  of  Wbitino. 

A  contract  to  make  a  certain  testamentary 

disposition  of  property,  not  being  in   writing, 

was  invalid,  in  view  of  Civ.  Code,  (  1624,  as 

rmended  in  1005,  and  Code  Civ.  Proc.  (  1973, 

)  X  amended  in  1907. 

4.  Specific    Pebfobmance   «=)44 — Contract 

FOR  TeSTAMENTART  DISPOSITION — PART  PER- 
FORMANCE—PaTMENT  OF  Monet.  • 
The  payment  of  money  by  a  spouse  is  not 
sncb  a  part  performBQce  of  an  oral  contract 
for  testamentary  disposition  of  propTty  as 
will  take  the  contract  out  of  the.  statute  of 
frauds,  so  as  to  justify  decree  for  specific  per- 
formance. 

5.  Frauds,  STATtrrx  of  ^ss.^— Orai.  Contract 
— AIarriaob  as  Consideration. 

Marriage  is  not  of  itself  a  sufficient  consid- 
eration to  take  an  oral  contract  for  the  making 
of  a  testamentary  disposition  of  property  out 
of  the  statute  of  frauds. 

tf.  Frauds,   Statute  of  «=9l20(12)  —  Part 
Performance  —  Antenuptial  Aoreeuent 
FOB    Testauentabt    Disposition  —  Acts 
Referable  to  Marital  OnLioATioN. 
Prior  to  the   adoption   of  amendments   of 
1906  to  Civ.  Code,  §  1624.  and  of  1JK)7  to  Code 
Civ.  Proc.  {  1973,  to  take  an  oral  contract  out 
of  the  operation  of  the  statute  of  frauds,  the 
acts  relied  on  mast  be  unequivocally  referable 
to  the  contract,  and  personal  services  perform- 
ed by  a  wife  in  caring  for  husband  in  his  ill- 
ness, and  other  acta  performed  after  the  mar- 
riage, were  referable  to  the  marital  obligation, 
as  well  as  to  prenuptial  oral  contract  for  tes- 
tamentary disposition  of  property,  and  would 
not  take   the  contract  out  of  the  statute  of 
frauds  (Ov.  Code,  {  155). 

7.  Spkcifio    Performance    €=941  —  Partly 
Performed  Oral  Contract. 
In  view  of  Civ.  Code,  1 1741,  expressly  rec- 
ognizing the  power  of  an  equity  court  to  com- 
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pel  specific  performance  of  parol  agreeroentt 
for  sale  of  real  property,  wliich  would  other- 
wise be  invalid,  under  section  1624,  subd..  S, 
It  must  be  assumed  they  intended  to  leave  their 
work  complete,  and  that  there  is  no  other  ex- 
ception in  the  statute  to  the  rule  that  part  per- 
formance does  not  take  oral  agreements  out  of 
the  statute.  * 

8.  Descent  and  Distribution  €=971(1)— De- 
termination    or     HEIBSniP  —  EZCLUBIVB 

Rbmedt. 

In  suit  for  specific  performance  of  a  con- 
tract to  make  testamentary  disposition  of 
property,  it  is  not  error  for  court  to  decline  to 
determine  who  are  heirs  of  deceased,  because 
that  is  a  proceeding  in  the  nature  of  an  action 
to  determine  heirship,  provided  for  by  Code 
Civ.  Proc.  i  1064,  which  must  be  instituted  in 
the  pending  probate  proceedings;  such  remedy 
being  ample  and  exclusive. 

Appeal  from  Superior  Conrt,  Los  Angeles 
County;    Jolin  W,  Sbenk,  Judge. 

Suit  by  Kate  C.  Trout  against  James  O. 
Ogilvie,  administrator  of  the  estate  of  John 
S.  Trout,  deceased,  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Edwin  A.  Meserve  and  Shirley  E.  Meserre, 
both  uf  Los  Augeles,  tor  aiipellaut, 

Stewart  &  Stewart  and  Ilurold  G.  Fer- 
guson, all  of  Los  Angeles,  for  respondenta 

FINLATSGN,  P.  J.  This  Is  a.  suit  In 
equity  to  compel  specific  performance  of  a 
contract  to  make  a  certain  testaineutnry  dis- 
pasition  of  property.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals. 
'  [1]  The  action  is  of  a  type  lllustnUed  hy  a 
line  of  decisions  In  this  state  beginning  with 
Owens  V.  McNally,  113  Cal.  444,  45  Pac.  710. 
33  L.  R.  A.  309.  Though  specific  performance 
In  the  literal  sense  of  the  term,  cannot  be 
given  In  this  class  of  actions,  nevertheless 
a  court  of  equity,  where  the  facts  Justify, 
may  grant  relief  Mbetantlnlly  the  same  as 
specific  performance,  by  treating  the  heirs 
as  trustees  and  compelling  them  to  convey 
tbe  property  In  accordance  with  tbe  terms 
of  the  contract. 

[2]  The  claim  of  appellant  Is  that  she  and 
John  S.  Trout,  now  deceased,  in  December, 
1909,  entered  Into  an  oral  agreement  whereby 
Trout  was  to  make  his  will  In  appellant's 
favor.  There  Is  no  claim  that  the  agreement 
was  induced  by  fraud  on  the  part  of  dece- 
dent The  agreement,  ns  alleged  In  the  com- 
plaint, was  substantially  as  follows:  Trout 
proposed  to  appellant  that  if  slie  would 
marry  hira  and  furnish  a  home  for  him  dar- 
ing tbe  remainder  of  bis  life,  and  would  care 
for  bim,  and  would  assist  him  with  her 
money  In  paying  off  certain  Incumbrances 
then  upon  his  property,  and  a  balance  o\ving 
upon  property  that  he  had  agreed   to  pur- 


4tB9Por  other  eaaw  see  ssms  topis  and  KBT-NUUBKB  In  all  K«v-Nambcr«i  OtswU  ud  lodexa 


Digitized  by 


Google 


334 


182  PACIFIC  REPORTER 


(Cat 


chase,  sbe  should  Inherit  and  sacceed  to  his 
property,  and,  after  the  marriage,  "in  con- 
sideration thereof,  and  in  consideration  of 
the  payment  of  said  sums  for  him,"  be  would 
make  a  wUl  in  her  favor,  devising  and  be- 
queathing to  her  all  of  his  property.  Appel- 
lant, accbrding  to  the  allegations  of  her 
complaint,  accepted  Trout's  offer,  and  there- 
after, in  performance  of  the  agreement, 
married  him. 

The  complaint  alleges  that  defendant 
Ogllvle  is  the  administrator  of  the  estate  of 
John  S.  Trout,  deceased;  that  defendants 
other  than  Ogllvle  claim  to  be  the  beirs  of 
O^out,  but  that  they  are  not;  and  that  ap- 
pellant la  Trout's  sole  heir.  The  answers  deny 
substantially  all  the  allegations  of  the  com- 
plaint. Evidence  on  behalf  of  appellant  was 
introduced.  Defendants  offered  no  evidence. 
The  court  found  tbat  Trout  made  no  contract 
that  appellant  should  inherit  or  succeed  to 
any  of  his  property,  or  that  he  would  make  a 
will  in  her  favor,  but  that  during  the  mar- 
riage she  advanced  and  paid  for  Trout,  upon 
property  belonging  to  him,  and  for  which  she 
has  received  no  payment,  sums  aggregating 
$300.  The  court  declined  to  determine  who 
are  the  heirs  of  Trent  This  declination  was 
placed  upon  the  ground  that.  In  this  action, 
the  court  has  no  Jurisdiction  to  determine 
the  question  of  heirship.  The  judgment  ad- 
judges that  appellant  has  a  lien  npon  a  cer- 
tain lot,  a  part  of  the  estate  of  decedent,  for 
the  $300  so  paid  by  her  for  decedent,  and 
that,  aside  from  such  lien,  appellant  take 
nothing. 

If  tbe  contract  alleged  in  the  complaint  be 
one  that  a  court  of  equity  will  not  enforce,  it 
is  immaterial  that  the  finding  that  no  such 
contract  was  made  is  not  supported  by  the 
evidence.  The  rule  is  that  it  Is  immaterial 
that  there  Is  an  erroneous  finding  upon  an  is- 
sue, where,  if  the  finding  were  otherwise,  a 
different  conclusion  would  not  be  necessitat- 
ed. We  think  the  contract,  as  alleged  in  the 
complaint.  Is  not  enforceable. 

131  SecOons  1624  of  the  Civil  Code  and  1073 
of  the  Code  of  CMl  Procedure  were  amended 
in  1905  and  1907,  respectively,  by  adding  to 
each  section  a  new  subdivision  (subdivision 
7),  whereby  It  Is  provided  that  an  agreement 
to  devise  or  bequeath  property  or  to  make  any 
provision  for  a  person  by  will  is  Invalid  If 
not  In  writing.  The  cases  cited  by  appellant 
involved  agreements  entered  Into  prior  to  the 
adoption  of  these  Code  amendments. 

[4]  Putting  out  of  consideration,  for  the 
present,  the  fact  that  the  agreement  between 
appellant  and  Trout  was  made  long  after 
subdivision  7  had  been  added  to  each  of  these 
Code  sections,  and  assuming,  for  the  purpose 
of  this  decision  only,  that  such  an  agreement, 
though  resting  In  parol  and  made  since  the 
Code  amendments,  may  be  taken  out  of  the 
statute  of  frauds  by  such  acts  of  part  per- 
formance as  ordinarily  woirid  prompt  a  court 


of  equity  to  grant  specific  performance  of 
an  oral  contract  to  sell  real  property — and 
appellant  cannot  possibly  Invoke  any  more 
liberal  construction  of  subdivision  7  of  these 
two  Code  sections — still  we  cannot  say  that 
tbe  acts  of  performance  pleaded  by  appellant 
In  her  complaint  justify  the  relief  sought  by 
her. 

Tbe  allegation  of  tbe  complaint  Is  that.  In 
his  offer  to  appellant,  Trout  said: 

"That  he  would,  after  the  consummation  of 
said  marriage  and  in  consideration  thereof,  and 
in  consideration  of  tbe  payment  by  plaintiff 
of  said  sums  for  him,  make  a  will  in  favor  of 
plaintiff." 

[6]  This  is  tantamount  to  an  allegation 
tbat  tbe  consideration  for  Trout's  agreement 
to  devise  and  bequeath  his  property  to  appel- 
lant was  the  marriage  and  the  payment  by 
appellant  of  the  sums  necessary  to  relieve 
Trout's  property  from  the  Incumbrances 
thereon  and  liquidate  the  balance  owing  on 
property  contracted  for  by  him.  It  needs  no 
authority  to  sustain  the  universally  recog- 
nized rule  that  the  payment  of  money  is  not 
such,  an  act  of  part  performance  as  will  take 
a  contract  out  of  the  operation  of  the  stat- 
ute of  frauds.  The  remedy  at  law  for  a  re- 
covery of  tlte  money  paid,  with  interest,  is 
a  complete  and  adequate  remedy,  and  tbe 
payment  does  not  work  a  fraud  upon  the  party 
paying  if  tbe  other  party  refuses  or  neglects 
to  perform  his  part.  The  marriage,  accord- 
ing to  the  allegations  of  the  complaint.  Is  the 
only  other  consideration  for  Trout's  promise 
to  "make  a  will  in  favor  of  plaintiff."  But 
marriage  is  not  of  itself  sufficient  to  take  a 
contract  out  of  the  statute  of  frauds.  Peek 
v.  Peek,  77  Cal.  106,  19  Pac.  227,  1  L.  R.  A. 
185,  11  Am.  St.  Rep.  244;  Civ.  Code,  (  1624. 
subd.  3;  Hunt  v.  Hunt,  171  N.  T.  396.  64  N. 
E.  159,  59  L.  R.  A.  306;  Finch  v.  Finch,  10 
Ohio  St.  605. 

[6]  Assuming,  without  deciding,  that  ap- 
pellant is  not  so  far  bound  by  the  allegations 
of  her  complaint  as  to  be  precluded  from 
relying  upon  evidence  of  other  considerations 
for  Trout's  promise,  as,  for  instance,  personal 
services  agreed  to  be  and  performed  by  her; 
that  Is,  caring  for  him  In  bis  Illness — and  evi- 
dence of  such  services  was  adduced — still 
appellant  falls  to  show  a  case  for  specific 
performance  of  an  agreement  that,  when  en- 
tered into,  was  clearly  within  the  statute  of 
frauds.  It  Is  true  that  certain  kinds  of  service 
of  a  very  personal  nature  have  been  held  to  be 
suttlcient  acts  of  part  performance  to  justify 
tbe  specific  execution  of  an  agreement  to  de- 
vise real  property,  as,  for  example,  where  the 
services  were  of  suCh  a  peculiar  character 
tbat  It  is  Impossible  to  measure  their  value 
by  any  pecuniary  standard,  and  It  is  evident 
that  the  parties  did  not  Intend  to  measure 
them  by  any  such  standard.  Prior  to  the 
adoptlcm  of  tbe  Code  amendments  already 
adverted  to,  such  acts  of  part  performance — 
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personal  services  of  an  extraordinary  na- 
ture— were  held  to  be  sufficient  to  warrant  a 
court  of  eQUity  in  granting  relief  tantamount 
lo  siieclfic  performance  of  a  contract  to  devise 
or  bequeath  property.  Owens  t.  McNally, 
supra;  Flood  v.  Templeton,  148  Cal.  378,  83 
Pac.  148.  To  take  a  contract  out  of  the  oper- 
ation of  the  statute  of  frauds,  however,  the 
acts  relied  upon  must  be  unequivocally  ref- 
erable to  the  contract.  Acts  which,  though 
in  truth  done  in  performance  of  a  contract, 
admit  of  an  explanation  without  supposing  a 
contract,  are  not,  in  general,  such  acts  of 
part  performance  as  will  take  tlie  case  out 
of  the  operation  of  the  statute.  36  Gyc. 
Q45k  The  acts  relied  upon  must  clearly  ap- 
pear to  have  been  done  in  pursuance  of 
the  contract,  and  to  result  from  the  contract, 
and  not  from  some  other  relation.  Blum  v. 
Robertson,  24  Cal.  142;  Foster  v.  Maglnnis, 
Sfl  Cal.  264,  26  Pac.  828;  Owens  v.  McNally, 
supra,  113  Cal.  451,  45  Pac.  710,  33  L.  R.  A. 
369;  Fritz  v.  Mills,  170  Cal.  458,  150  Pac. 
375 ;  Peek  v.  Peek,  supra ;  Van  Bpps  v.  Red- 
fleld,  69  Conn.  104,  36  Atl.  1011;  Ackerman  v. 
Ackerman,  24  N.  J.  Eq.  587;  Phillips  v. 
Thompson,  1  Johns.  Ch.  (N.  I.)  149;  Pom- 
eroy  on  Specific  Performance,  {|  108,  109. 
Here  the  personal  services  performed  by  ap- 
pellant, caring  for  her  husband  In  his  illness 
—acts  performed  after  the  marriage — are 
referable  as  well  to  her  marital  obligation 
as  a  dutiful  wife  as  to  the  contract  alleged 
in  her  complaint.  "Husband  and  wife  con- 
tract towards  each  other  obligations  of  mu- 
tual respect,  fidelity  and  support."  Ov. 
Code,  t  155. 

It  must  not  be  inferred,  merely  because,  for 
the  purpose  of  this  decision,  we  have  assumed 
that  there  may  be  circumstances  under  which 
a  court  of  equity  may  enforce  a  parol  con- 
tract to  devise  or  bequeath  property,  entered 
into  since  the  amendment  of  1903,  that  such 
assumption  correctly  reflects  our  opinion  as 
to  this  very  important  question.  On  the  con- 
trary, we  strongly  incline  to  the  view  that, 
since  the  Code  amendments  la  question,  such 
contracts,  If  resting  wholly  in  parol,  are  al- 
ways unenforceable.  The  only  case  in  this 
state,  to  which  our  attention  has  been  called, 
arising  out  of  a  contract  entered  Into  after 
the  Code  amendment  of  1905,  is  Hagan  v. 
McNary,  170  Cal.  141,  148  Pac.  937,  L.  R.  A. 
1915B,  662.  That,  however,  was  an  action  at 
law  and  Is  not  authority  in  a  suit  in  equity 
for  si)eclflc  performance. 

Though  courts  of  equity,  very  soon  after 
the  passage  of  the  English  statute  of  frauds, 
asserted  Jurisdiction  to  decree  a  specific  exe- 
cution of  verbal  contracts  for  the  sale  of  lands 
—contracts  within  the  inhibition  of  subdivi- 
sion 5  of  our  statute  of  frauds — nevertheless 
eminent  Judges,  at  different  times,  have  seri- 
ously questioned  the  wisdom  of  allowing  any  | 
exceptions  whatever  to  the  statute,  and  have 
declared  their  intention  not  to  extend  tbemj 
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beyond  the  established  precedents.  Per 
Field,  J.,  In  Arguello  v.  Edinger,  10  Cal.  158 
et  seq. ;  German  v.  Machln,  6  Paige  Ch,  (N. 
Y.)  293;  Phillips  t.  Thompson,  supra,  per 
Kent,  Ch.  There  are  well-considered  cases 
wherein  it  Is  held  that  the  doctrine  of  part 
performance — a  doctrine  that  is  exclusively 
the  creature  of  equity — applies  only  to  con- 
tracts for  the  sale  of  land,  and  does  not  ex- 
tend to  contracts  that  are  violative  of  some 
other  provision  of  the  statute  of  frauds. 
Equitable  Gas,  etc.,  Co.  v.  Baltimore,  etc., 
Co.,  63  Md.  297,  a  suit  in  equity  for  specific 
performance  of  an  oral  agreement  not  to 
be  performed  within  a  year;  McElroy  ▼. 
Ludlum,  32  IC  J.  Eq.  828;  Osborne  v.  Kim- 
ball, 41  Kan.  187.  21  Pac.  163;  Bunt  v.  Hunt, 
supra;  Oddy  v.  James,  48  N.  T.  685;  Turnow 
V.  Hockstadter,  7  Hun  (N.  Y.)  80.  See,  how- 
ever, McManus  v.  Cooke,  35  Ch.  D.  681, 
wherein  Justice  Kay  says: 

"The  doctrine  of  part  performance  of  a  parol 
agreement,  which  enables  proof  of  it  to  be  giv- 
en notwithstanding  the  statute  of  frauds,  though 
principally  applied  in  the  case  of  contracts  for 
the  sale  or  purchase  of  land,  or  for  the  acqui- 
sition of  an  interest  in  land,  has  not  been  con- 
fined to  those  cases.  Probably  it  would  be 
more  accurate  to  say  it  applies  to  all  cases  in 
which  a  court  of  equity  would  entertain  a  suit 
for  specific  performance  if  the  alleged  contract 
had  been  in  writing." 

See,  also,  Pomeroy  on  Spedflc  Perform- 
ance, {  101. 

[7]  Whatever  the  rule  may  be  elsewhere. 
It  would  seem  that  in  this  state  the  lawmak- 
ers intended  that  the  doctrine  of  part  per- 
formance, as  applied  to  parol  contracts  with- 
in the  statute  of  frauds,  should  be  confined  to 
contracts  relating  to  the  sale  of  lands — con- 
tracts within  the  inhibition  of  section  5  of  our 
statute  of  frauds  (Civ.  Code,  1 1624,  subd.  5). 
This  seems  to  be  the  necessary  consequence  of 
section  1741  of  the  Civil  Code,  wherein  ex- 
press recognition  la  given  to  the  power  of  a 
court  of  equity  to  compel  specific  perform- 
ance of  "any  agreement  for  the  sale  of  real 
property  In  case  of  part  performance  there- 
of." The  Code  section  specifically  excepts 
from  the  operation  of  the  statute  of  frauds 
parol  agreements,  partly  performed,  and  oth- 
erwise would  be  Invalid  under  subdivision  5 
of  section  1624.  If  any  other  exception  were 
Intended,  here  was  the  place  to  make  it  The 
framers  of  our  statute  deliberately  added  one 
express  exception,  and  we  must  assume  that 
they  Intended  to  leave  their  work  complete. 
Furthermore,  cases  such  as  that  In  hand  are 
of  a  class  that  frequently  arise  In  fraud  and 
abound  In  perjury.  So  far  as  wc  are  in- 
formed, practically  all  of  the  cases  of  this 
class  that  found  their  way  into  our  courts 
prior  to  the  amendments  of  1905  and  1907, 
whereby  subdivision  7  was  added  to  sections 
1624  of  the  Civil  Code  and  1973  of  the  Code  of 
Civil  Procedure,  were  equitable  actions  foi 
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specific  performance;  and  If,  In  adding  this 
new  subdivision  to  tbeae  Code  sections,  the 
lawmakers  did  not  Intend  to  put  a  quietus 
upon  all  such  cases  where  the  agreement 
sought  to  be  enforced  rests  In  parol,  regard- 
less of  performance  on  the  part  of  the  prom- 
isee, then  we  utterly  fall  to  perceive  what 
was  intended  to  be  accomplished  by  these 
most  Important  and  salutary  Code  amend- 
ments. 

[S]  In  declining  to  determine  whether  de- 
fendants other  than  Ogllvie  were  heirs  of 
Trout,  the  court  committed  no  error.  If, 
as  we  hold,  appellant's  alleged  contract  with 
Trout  is  invalid  and  unenforceable,  then  her 
sole  right  to  receive  any  part  of  his  estate  Is 
OS  an  heir — as  the  surviving  wife  of  John 
S.  Trout  The  Code  has  provided  a  special 
proceeding  whereby  any  person  claiming  to 
be  an  heir  or  entitled  to  distribution  of  any 
part  of  the  estate  of  a  decedent,  may  file  a 
petition  in  the  pending  probate  proceeding  to 
have  the  court  ascertain  and  declare  the 
rights  of  himself  and  all  others  to  the  estate 
or  any  Interest  therein.  Such  a  proceeding  is 
one  In  the  nature  of  an  action  to  determine 
heirship,  and  must  be  Instituted  in  the  pend- 
ing proliate  proceedings.  Code  Civ.  Proc.  { 
1664.  The  remedy  thus  afforded  is  ample  and 
exclusive.  The  subject-matter  of  heirship  Is 
vested  In  the  court,  sitting  as  a  probate  court, 
wherein  the  probate  proceeding  is  pending. 
The  whole  subject-matter  of  dealing  with  the 
estates  of  deceased  persons  is  one  of  statu- 
tory regulation,  and  the  policy  and  Intent 
of  our  statute  very  clearly  contemplates  that 
property  of  decedents  shall  be  subjected  to 
the  process  of  administration  in  the  probate 
court.  There  Is  no  other  method  provided  by 
the  statute  whereby  the  existence  of  heirs 
may  be  conclusively  established,  and  without 
doubt  the  Jurisdiction  of  the  superior  court, 
sitting  in  probate,  is  both  original  and  exclu- 
sive. Estate  of  Strong,  119  Col.  656,  666,  61 
Pac.  1078;  Silva  v.  Santos,  138  Cal.  541,  71 
Paa  703.  It  would  be  an  anomaly  In  Jurispru- 
dence If  a  court  that  Is  vested  with  full  Juris- 
diction In  matters  of  probate  could  be  con- 
trolled in  the  exercise  of  that  Jurisdiction  by 
the  action  of  a  co-ordinate  court,  or  even  by 
the  same  court  sitting  aa  a  court  of  geueml 
Jurisdiction. 

Judgment  affirmed. 

We  concur:    8L0ANB,  J.;    THOMAS,  J. 


(41  Cal.  App.  168) 
CHAPMAN  T.  HICKS  et  aL    (Oiv.  2801.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision   2.    California.    May    12,    1019.) 

1.  MoBTOAOES  ®=»38(1)  — Deed  Absolute  as 
MoBTOAOE— Evidence. 
Evidence   held  to  anstftin  finding  that  an 
instrument  in  form  a  deed  absolute  was  in  fact 
a  mortgage. 


2.  mostgaoeb  9=>32(5)— mobtqaoe  ob  deed 
—Test. 

Tlie  test  of  a  mortgage  is  whether  the  re- 
lation of  debtor  and  creditor  continues  so  that 
there  is  a  subsisting  debt  after  the  conveyance. 

3.  MoBTOAOES  «=>32(2>— Deed  Ab80I.tjts-> 
Intention. 

Tlie  Intention  of  the  parties  must  govern, 
and,  if  a  deed  is  made  for  the  purpose  of  se- 
curing the  payment  of  a  debt,  it  is  a  mortgage, 
no  matter  how  strong  the  language  of  the  deed 
or  any  instrument  aceompan^ng  it  may  be. 

4.  Appeal  and  Ebbob  ®=3l011(l)— Mobt- 
OAOES  9=>.^S(2)— Deed  Absolute— Ques- 
tion FOB  Coubt. 

Altboagb  the  character  of  a  deed  absolute 
cannot  he  changed  to  that  of  a  mortgage  save 
upon  clear  and  convincing  evidence,  yet  whnre 
there  is  a  sabstantial  conflict  it  is  primarily  for 
the  trial  court  to  determine  whether  the  evi- 
dence is  clear  and  convincing. 

5.  Appeal  and  Ebbob  «=»757(1>— Examina- 
tion OF  Ttpewbitten  Tbanscbift. 

No  duty  devolves  on  the  court  on  appeal  to 
examine  the  voluminous  typewritten  transcript 
of  the  stenographic  reporter  in  search  of  error. 

9.  Vendob  and  Pubchabeb  «=>231(16)— As 
Affectino  Efficacy  of  Recobdation. 

The  fact  that  the  aclcnowledgment  of  an  in- 
strument in  form  a  deed  absolute  was  taken  by 
a  notary  at  a  time  when  he  had  a  general  pow- 
er of  attorney  from  the  grantee  does  not  im- 
pair the  efficacy  of  its  recordation  to  import  no- 
tice to  subsequent  purchasers. 

7.  acknowlbdomxnt  «s>20(1)— who  mat 
Take— Intxbested  Pebson. 

Because  of  the  probative  force  accorded  to 
certificates  of  acknowledgment,  as  well  as  the 
usual  important  consequences  of  such  instru- 
ments, public  policy  forbids  the  taking  of  an 
acknowledgment  by  a  person  directly  interested 
financially  or  i>eneficially  in  the  transaction. 

8.  Acknowledgment  «=»20(3)— Who  Mat 
Take— Interested    Pebson— Aoent. 

Where,  as  in  this  state,  the  taking  of  an 
acknowledgment  is  deemed  to  be  a  ministerial 
and  not  a  judicial  act,  an  acknowledgment  may 
be  taken  before  an  agent,  even  though  he  have 
indirectly  a  financial  interest  in  the  transac- 
tion. 

0.  M0BT0A0E8  4=3139— Deed  Absolute  as 
Mobtoaob— Statute. 
In  view  of  Civ.  Code,  {§  2888.  2924,  a  deed 
absolute  in  form  but  in  effect  a  mortgage  does 
not  pass  the  legal  title,  and  the  grantee,  or 
more  properly  the  mortgagee.  Is  vested  with  * 
lien  only. 

10.  Equity  <S=366— Quieting  Title  Against 

MOBTGAGEE— OfFEB  TO  DO  EQUITT. 

Notwithstanding  the  Uen  of  a  mortgagee  is 
extinguished  by  lapse  of  time,  the  mortgagor 
cannot  without  paying  bis  debt  quiet  title  as 
against  mortgagee. 

11.  Equity  ®=>66— Quieiinq  Title  Against 

MOBTGAGEE— OFFEB  TO   DO   EQUITT. 

The  rule  that,  notwithstanding  the  lien  of 
a  mortgage  is  extinguished   by  lapse  of  time. 
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tbe  mortgagor  eumot  without  paying  his  debt 
qniet  the  title  as  against  tlie  mortgagee,  is 
eqoany  applicable  to  a  grantee  of  the  mort- 
gagor who  aiiquires  the  property  while  it  is 
still  burdened  with  a  lieD  tot  the  aecwity  of 
the  debt. 

12.  EquiTT  ^=»66— OmB  to  do  Equttt. 

Where.  In  action  to  quiet  title  against  mort- 
gagor's grantee,  grante*  filed  a  cross-complaint 
asking  for  affirmative  relief,  he  became  an 
actor  aa  much  as  plaintiff  and  was  bonnd  to  do 
equity  by  paying  the  mortgage  debt  though  the 
Ben  of  the  mortgage  had  been  extinguished  by 
lapae   of   time. 

Appeal  from  Superior  Court,  Los  Angelas 
County;  Fred  H.  Taft,  Judge. 

Action  by  William  Chapman  against  O. 
Woods  Hicks  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded. 

Charles  Lants,  Howard  F.  Shepherd,  and 
W.  J.  Davis,  all  of  Los  Angeles,  for  appellant. 

C  EUiott  MlUw  and  C.  W.  Byrer.  both  of 
Ix)s  Angeles,  for  respondents. 

FINLATSON,  P.  J.  73ils  is  an  actloa  to 
qnlet  title.  From  a  Judgment  in  favor  of  de- 
fendants, plaintiff  appeals. 

On  March  7,  190S,  defendant  Hicks  and 
wife  executed  to  plaintiff  an  instrument,  in 
form  a  grant  deed,  bat  which  the  court  found 
to  be  in  effect  a  mortgage  given  to  plaintiff 
to  secure  an  Indebtedness  of  $26S  borrowed 
by  Hicks  and  wife  from  plaintiff  and  evi- 
denced by  a  promissory  note  for  that  sum  ex- 
ecuted by  tbe  borrowers,  as  payors,  to  plaln- 
tur,  as  payee,  bearing  date  March  8,  1905, 
and  due  three  months  after  date.  Plaintiff, 
on  March  8,  1005,  executed  an  Instrument 
whereby  he  agreed  to  reconvey  the  property  to 
Hicks  for  the  amount  so  borrowed,  If  it  were 
paid  on  or  before  the  maturity  of  the  promis- 
8or7  note,  June  8,  190S.  The  instrument  that 
tbe  court  so  found  to  be  a  mortgage — upon 
Its  ftice  a  deed  absolute — was  recorded  March 
8.  1905.  On  March  20,  1905,  Hicks  and  wife 
ctMiveyed  the  property  by  grant  deed  to  de- 
fendant Hudson.  Hicks  made  several  partial 
payments  on  the  note  of  himself  and  wife, 
bat  tbe  evidence  shows  that  a  very  substan- 
tial balance  still  remains  unpaid.  During  a 
period  extending  from  April  29,  1006,  to 
April  24, 1912,  several  letters  were  written  by 
Hicks  to  plaintiff's  attorney  in  fact,  Charles 
L.a.nts,  relative  to  payment  of  the  note — ^let- 
ters which  plaintiff  contends  interrupted  the 
rnnnlng  of  the  statute  of  limitations.  It  was 
stipulated  at  the  trial  that,  ever  since  be  pur- 
chased the  property,  defendant  Hudson  has 
not  been  a  resident  of  this  state ;  and  there 
Is  some  evidence,  though  slight  and  unsatis- 
factory, that  Hudson  was  not  only  a  nonres- 
ident, but  has  actually  been  absent  from  the 
state  ever  since  shortly  after  the  deed  to  him. 


Defendant  Hicks,  though  served  with  sum- 
mons, mnde  no  appearance.  Hudson,  In  ad- 
dition to  an  answer,  filed  a  cross-complaint 
wherein  he  alleged  ownership  in  himself  and 
that  the  prior  deed  to  plaintiff  was,  in  effect, 
a  mortgage,  and  prayed  for  affirmative  relief. 
In  its  findings  the  court  found,  not  only  that 
the  deed  to  plaintiff  was,  in  effect,  a  mort- 
gage, but  that  the  note  and  mortgage  given 
to  plaintiff  by  Hicks  et  ux.  were  barred  by 
the  statute  of  limitations,  and  gave  a  Judg- 
ment wherein,  denying  any  relief  whatsoever 
to  plaintiff  and  granting  to  Hudson  affirma- 
tive relief  in  accordance  with  the  prayer  of 
his  cross-complaint,  it  adjudged  that  Hudson 
Is  the  owner  in  fee  simple  absolute,  quieted 
his  title  as  against  any  claim  of  plaintiff  or 
defendant  Hicks,  and  canceled  the  mortgage. 

The  appeal  is  taken  under  the  alternative 
method.  Appellant,  however,  has  not  printed 
in  his  brief,  or  In  any  supplement  thereto, 
any  part  of  the  Judgment  roll;  nor  has  he 
printed  any  part  of  the  evidence,  save  copies 
of  the  letters  from  Hicks  to  Lants  and  a 
scrap  of  evidence  given  by  Hicks  and  Lantz 
respecting  some  of  the  drcumstnnces  attend- 
ing the  execution  of  tbe  instrument  which 
the  court  found  to  be  a  mortgage,  together 
with  a  detached  modicum  of  the  evidence  of 
certain  witnesses  designed  to  illustrnte  cer- 
tain objections  to  the  admission  of  evidence, 
but  which  is  80  fragmentary  that  It  falls  to 
serve  the  purpose. 

[1]  There  Is  ample  evidence  to  sustain  the 
finding  that  the  instrument  from  Hicks  and 
wife  to  appellant,  though  in  form  a  deed  ab- 
solute, was  in  fact  a  mortgage.  Ou  March  7. 
1905,  Hicks  went  to  the  office  of  Lantz,  the 
attorney  in  fact  for  appellant  under  a  gener- 
al power  of  attorney,  for  the  purpose  of  bor- 
rowing $2<S  from  appellant  through  I^ents. 
According  to  Lantz,  Hicks  asked  him  if  he 
could  not  borrow  the  money  upon  a  mortgage. 
To  this  Lantz  replied  that  he  would  not  care 
to  handle  the  matter  upon  a  mortgage,  but 
that  If  any  arrangements  were  made  for  a 
loan  Hicks  could  make  an  absolute  deed  and 
at  a  later  date  an  agreement  to  reconvey 
would  be  executed.  The  deed  to  appellant, 
though  dated  March  7, 1905,  was  not  acknowl- 
edged until  March  8th — the  date  when  the 
promissory  note  and  the  agreement  to  recon- 
vey were  executed — vrbea  it  was  acknowledg- 
ed before  Lantz,  as  notary  public.  Hicks  tes- 
tified: 

"I  asked  if  I  might  raise  some  money  on  this 
property — on  one  of  the  lots.  Mr.  Lantz  desir- 
ed the  two  lots  as  stated,  and  I  suggested  giv- 
ing a  mortgage.  He  suggested  it  was  just  the 
same  to  me,  the  deed  with  a  mortgage  back. 
I  finally  accepted  that  proposition,  needing 
money  at  the  time.  *  *  *  I  got  the  agree- 
ment back." 

By  the  words  "a  mortgage  hack,"  the  wit- 
ness evidently  had  reference  to  the  agreement 
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to  reconrey — an  agreement  to  the  nature  of 
a  defeasance.  From  this  evidence  It  la  mani- 
fest that  Lantz  gave  Hicks  to  understand 
that,  so  far  as  the  latter's  Interests  were  con- 
cerned, a  deed  with  an  agreement  to  recon- 
vey.  In  the  nature  of  a  defeasance,  would  be 
the  same  as  a  mortgage.  Though  Lantz  ev- 
idently did  not  Intend  that  a  mortgage  eo 
nomine  should  be  executed,  and  was  unwill- 
ing to  accept  a  Hen  in  that  form  to  secure  the 
debt  owing  to  bis  principal,  nevertheless  the 
transaction  shows  that  there  was  no  consid- 
eration for  a  sale  and  conveyance  to  appel- 
lant, but  that  there  was  a  loan  to  Hicks  and 
wife— a  continuing,  subsisting  loan — and  that, 
to  secure  this  loan,  Lantz  was  willing  to  and 
did  accept  a  conveyance  to  his  principal. 

[21  The  test  of  a  mortgage  is  whether  the 
relation  of  debtor  and  creditor  continues  so 
that  there  la  a  sut>si8tiDg  debt  after  the  con- 
reyance  (Husheon  v.  Hnsheon,  71  Gal.  407, 
12  Pac.  410 ;  Holmes  v.  Warren,  145  Cal.  457, 
78  Pac.  954);  and  where  a  deed,  absolute 
on  its  face,  is  given  to  secure  a  debt,  it  will 
be  held  to  be  a  mortgage  even  though  the 
parties  stipulate  It  shall  be  an  absolute  con- 
veyance (Hodgklns  v.  Wright  127  Cal.  688, 
60  Pac.  431 ;    Civ.  Code,  Si  2924  and  2925). 

[3]  The  intention  of  the  parties  must  gov- 
ern, and  it  niatters  not  what  particular  form 
the  transaction  may  take.  If  the  deed  is 
made  for  the  purpose  of  securing  the  pay- 
ment of  a  debt,  it  Is  a  mortgage,  "no  matter 
how  strong  the  language  of  the  deed,  or  any 
Instrument  accompanying  it  knight  be." 
Woods  V.  Jensen,  130  Cal.  200,  62  Pac.  473. 

[4]  Although,  as  has  often  been  said,  the 
character  of  a  deed  absolute  cannot  be  chang- 
ed to  that  of  a  mortgage  save  "upon  clear  and 
convincing  evidence"  (Sheehan  v.  Sullivan, 
126  Cal.  189,  58  Pac.  543)  the  rule  is  well  set- 
tled that,  where  there  is  a  substantial  con- 
flict, it  is  primarily  for  the  trial  court  to  de- 
termine whether  the  evidence  that  the  instru- 
ment was  intended  to  secure  the  payment  of 
a  subsisting  debt  Is  clear  and  convincing 
(Coute  V.  Winston,  153  Cal.  686,  06  Pac.  357). 
"The  presumption  arising  from  the  execution 
and  delivery  of  a  deed  absolute  in  form  is, 
undoubtedly,  that  it  is  made  In  pursuance  of 
an  agreement  to  sell,  and  vests  an  absolute 
title  in  the  grantee.  *  *  *  At  the  same 
time  the  court  has  been  watchful  against  all 
schemes  ot  money-lenders  to  deprive  unfortu- 
nate debtors  of  their  lands  at  less  than  their 
value,  under  the  claim  that  the  transaction 
was  a  purchase,  and  not  a  loan."  Locke  v. 
Moulton,  96  Cal.  22,  29,  30  Pac.  957,  959. 
Here  the  evidence  that  the  deed  was  given  as 
security  tor  the  debt  is  not  only  clear  and  di- 
rect, but,  in  truth,  is  without  substantial  con- 
tradiction. There  was  never  any  mention  of 
a  sale,  or  of  anything  but  a  loan.  Prior  to 
the  execution  of  any  instrument.  Hicks  had 
applied  to  Lantz  for  the  loan,  and  had  offered 
to  mortgage  his   land  as  security,  but  at 


Lantz's  suggestion  he  executed  Instead  a 
deed,  signed  by  himself  and  wife,  and  took 
an  instrument,  signed  by  their  grantee, 
purporting  to  give  him  an  option  to  repur- 
chase for  the  amount  of  the  loan  evidenced 
by  their  promissory  note,  at  any  time  before 
the  maturity  of  the  debt. 

Iti  vain  is  appellant's  contentian  that  the 
deed  was  not  a  mortgage  because,  on  March 
7th,  when  It  was  executed,  there  was  no  debt. 
The  deed  was  made  pursuant  to  the  under- 
standing in  accordance  with  which  the  loan 
was  made  and  the  promissory  note  and  the 
agreement  to  reconvey  were  executed.  Tlie 
very  object  Of  the  admission  of  parol  evi- 
dence is  to  show  the  real  nature  of  the  trans- 
action without  regard  to  the  mode  or  form 
or  sequence  in  which  the  writings  are  signed 
and  delivered..  "If  the  defeasance  forms  a 
part  ot  the  original  transaction,  It  is  not  ma- 
terial that  it  be  executed  at  the  same  time 
as  the  deed."    Sears  v.  Dixon,  33  Cal.  332. 

[6]  Appellant  objects  to  certain  rulings  up- 
on the  admission  of  evidence.  He  has  not 
printed  in  his  brief,  or  in  any  supplement  ap- 
pended thereto,  enough  of  the  evidence  to  en- 
able us  to  pass  upon  the  points  made  in  his 
argument.  The  requirement  of  the  statute 
in  this  regard  has  been  repeatedly  pointed  out. 
Scott  V.  Hollywood  Park  Co.,  176  Cal.  880, 
169  Pac.  379,  and  cases  there  cited.  No  duty 
devolves  upon  us  to  examine  the  voluminous 
typewritten  transcript  of  the  stenograplilc  re- 
porter In  search  of  error. 

[8]  Respondent  Hudson  took  his  title  from 
Hicks  with  notice  of  the  prior  recorded  la- 
strument — In  form  a  deed  absolute  frort 
Hicks  and  wife  to  appellant.  The  fact  that 
the  acknowledgment  of  that  instrument  by 
Hicks  and  wife  was  taken  by  Lantz  as  notary 
public,  even  though  at  that  time  Lantz  lield 
a  general  power  ot  attorney  from  the  grantee, 
or,  more  correctly  speaking,  the  mortgagee, 
appellant  here,  does  not  impair  the  efficacy  of 
its  recordation  to  impart  notice  to  subsequent 
purchasers. 

I1,t]  Because  of  the  probative  force  ac- 
corded to  certificates  of  acknowledgment,  a« 
well  as  the  usually  important  consequences 
of  sudi  instruments,  public  policy  forbids  tlM 
taking  of  an  acknowledgment  by  a  person  di- 
rectly interested,  financially,  or  beneficially,  in 
the  transaction.  1  C.  J.  p.  802 ;  Lee  v.  Mur- 
phy, U»  Cal.  364,  61  Pac.  619,  055 ;  Murray 
v.  Tulare  Irrigation  Co.,  120  Cal.  311,  49  Pac 
563,  52  Pac.  586.  But,  according  to  the 
weight  of  authority,  one  who  is  not  pecnni- 
arily  or  beneficially  interested  in  the  transac- 
tion evidenced  by  the  deed  or  other  instru- 
ment is  not  disqualified  to  take  the  acknowl- 
edgment merely  because  he  is  acting  as  the 
agent  or  attorney  for  the  party  who  is  bene- 
ficially interested.  1  C.  J.  p.  807,  {  IIS.  and 
note^  Bank  of  Woodland  v.  Oberhaus,  125 
Cal;  820,  57  Pac.  1070;  First  Nat.  Bank  t. 
Merrill,  167  Cal.  392,  139  Pac  1066.    And,  in 
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ftict,  wh^e,  aa  in  tbls  state,  Cbe  taking  of 'an 
acknowledgment  Is  deemed  to  be  a  ministeri- 
al nnd  not  a  Jadldal  act,  sncb  an  acknowledg- 
rnent  may  be  taken  before  an  agent  even 
thongb  he  hare,  Indirectly,  a  financial  Inter- 
est In  the  transaction,  as  where  the  acknowl- 
edgment of  a  deed  to  a  bank  Is  taken  before 
the  cashier  who  Is  likewise  a  stockholder  of 
the  grantee  corporation.  Bank  v.  Merrill,  su- 
pra. 

(II  It  is  not  necessary  to  determine  wheth- 
er the  letters  from  Hicks  to  Lantz  constitut- 
ed an  acknowledgment  or  promise  sufflcient 
to  keep  alive  the  original  obligation  of  Hicks 
and  wife  to  pay  the  loan ;  nor  whether,  not- 
withstanding Hndson  has  been  absent  from 
the  state  pra(^lcally  ever  since  the  execntlon 
of  the  deed  to  him,  the  lien  of  appellant's 
mortgage  was  extinguished  by  lapse  of  time 
CO  as  to  prevent  any  Affirmative  relief  there- 
on In  bis  favor  as  the  mortgagee  in  the  In- 
strument so  executed  to  him  to  secure  his 
loan  to  Hicks  et  ux.  Since  the  adoption  of 
the  Codes,  a  deed  absolute  in  form,  but  in 
effect  a  mortgage,  does  not  pass  the  legal  ti- 
tle, and  the  grantee,  or,  more  properly,  the 
mortgagee  is  vested  with  a  Hen  only.  Raynor 
V.  Drew,  72  Cat  807,  18  Pac.  886;  Moisant 
v.McPhee.92Cal.7e,79,28Pac.46;  Locke  ▼. 
Uonlton,  supra,  96  Cal.  21,  30  Pac.  9B7 ;  Civ. 
Code,  CI  2888  and  2924.  Having  found  that 
the  deed  to  appellant  was  in  effect  a  mortgage, 
and  that  therefore  appellant,  as  the  owner  of 
naught  but  a  mortgage  lien,  was  not  entitled  to 
relief  in  a  suit  to  quiet  title  as  against  the 
owner  of  the  legal  title  (Von  DraCbenfels  t. 
Doolittle,  77  Cal.  295, 19  Pac.  618;  Fudlckar  v. 
Irrigation  District,  109  Cal.  38,  41  Pac.  1024), 
the  trial  court  would  have  been  Justified  in 
adjudging  that  appellant  Is  not  the  owner  of 
the  land,  as  alleged  in  his  complaint.  But 
the  Judgment  is  not  thus  limited.  It  is  not 
simply  an  adjudication  that  appellant  does  not 
own  the  land.  Granting  to  respondent  Hud- 
8(«  afllrmatlve  relief,  as  sought  in  his  cross- 
complaint,  and  treating  him  as  an  actor  in 
the  action,  seeking  equitable  relief — as,  in- 
deed, be  became  upon  the  filing  of  his  cross- 
complaint — ^the  trial  court  adjudged  Hudson 
to  be  the  owner  in  fee  simple  absolute,  that 
appellant  and  all  persons  claiming  under  hira 
be  forever  barred  from  asserting  any  title 
to  or  lien  upon  the  premises,  and  that  the 
mortgage  be  canceled  and  annulled.  "He  who 
seeks  equity  must  do  equity."  As  a  condition 
to  affirmative  relief  upon  his  cross-complatnt, 
Hudson  Is  as  much  bound  by  the  equitable 
principle  enunciated  in  this  maxim  as  be 
wonid  be  were  be  a  plaintiff  in  an  action 
seeking  to  qui^t  bis  title.  Where  equitable 
relief  is  sought  by  a  cross-bill,  the  equitable 
tests  usually  applied  to  a  bill  filed  by  a  com- 
plainant are  equally  applicable  to  the  cross- 
complainant.  21  R.  C.  L.  p.  S02 ;  ITnion,  etc., 
Bank  v.  Day,  79  Neb.  845,  113  N.  W.  630. 

[10,111  Though  the  legal  titie  be  in  Hud- 
son, and  though  we  assume,  for  the  purpose 


df '  the  decision,  tiiat  the  lien  :of  the  mortgage 
to  am>ellant  has  become  extinguished  by 
lapse  of  time  so  that  appellant  could  main- 
tain no  affirmative  action  to  foreclose  his 
mortgage,  nevertheless  the  land  remains 
equitably  hardened  with  the  debt  to  secure 
which  the  mortgage  to  appellant  was  given. 
Hudson  received  his  conveyance  from  Hicks 
and  wife  shortly  after  the  latter  had  deeded 
the  land  to  appellant  as  security  for  the  mon- 
ey they  bad  borrowed.  At  that  time  a  liabil- 
ity to  pay  the  debt  rested  upon  the  property 
as  well  as  upon  the  mortgagors.  No  rule  is 
more  firmly  established  in  this  state  than  the 
one  p»  the  effect  that,  notwithstanding  the 
Hen  of  a  mor^ge  is  extinguished  by  lapse 
of  time,  the  mortgagor  cannot,  without  pay- 
ing bis  debt,  quiet  the  title  as  against  the 
mortgagee.  The  rule  is  equally  applicable  to 
a  grantee  of  the  mortgagor  who  acquires  the 
property  while  it  is  still  burdened  with  a 
lien  for  the  security  of  the  debt.  Faxon  v. 
All  Persons,  166  Cal.  707,  137  Pac.  919,  I*  R. 
A.  1916B,  1209 ;  Bulson  ▼.  Moffatt,  173  Cal. 
685,  161  Pac.  259.  "When  the  plaintiff  is  him- 
self the  debtor,  the  applicability  of  the  rule 
is  apparent.  No  different  situation  is  pre- 
sented where  the  plaintiff  has  bought  tbe 
land  before  the  right  to  foreclose  the  mort- 
gage has  become  -barred.  In  sncb  case,  he 
acquired  the  property  subject  to  a  valid  ex- 
isting lien,  which  was,  presumably,  taken  in- 
to account  in  fixing  the  purchase  price.  Such 
pr<9erty,  when  he  acquired  it  was  bound  by 
the  debt,  and  it  would  be  as  inequitable  to  re- 
lieve bim  of  the  burden  withont  payment  as 
It  would  be  to  thus  free  the  original  debtor." 
Faxon  v.  All  Persons,  supra,  166  Cal.  721. 
137  Pac.  925  (L.  R.  A.  1916B.  1209).  Where 
tbe  lien  of  the  mortgage  Is  extinguished  by 
lapse  of  time,  the  mortgagee  has  nothing  that 
the  mortgagor  or  his  grantee  can  redeem  lo 
an  action  brought  in  tbe  exercise  of  tbe  stat- 
utory right  of  "redemption."  so  called,  as 
recognized  by  sections  2903-2905  of  tbe  Civil 
Code  and  section  346  of  the  Code  of  Civil 
Procedure.  Under  such  circumstances,  an  ac- 
tion to  "redeem,"  whether  by  the  mortgagor 
or  his  grantee,  is,  in  effect,  merely  an  action 
to  remove  a  cloud,  and,  as  was  said  in  Ray- 
nor V.  Drew,  supra: 

"Since  a  court  of  <>quity  may  require  justice 
to  l>e  done  as  a  condition  of  removing  the  cloud; 
why  sliould  there  be  any  period  of  limitation  for 
such  an  action?" 

T12]  The  same  principle  applies  with  equal 
force  where  the  grantee  of  the  mortgagor  li 
seeking  such  relief  by  cross-complaint  filed  by 
him  in  an  action  to  quiet  title  brought  against 
him  by  the  mortgagee.  Under  such  circum- 
stances tbe  cross-complainant  is  an  actor  in 
the  action — as  much  so  as  the  plaintiff  him- 
self in  the  suit  to  quiet  title — and  is  equally 
bound  to  do  equity  as  a  condition  to  tbe  ob- 
taining of  equitable  relief. 

Had  tbe  court  specifically  found  that  the 
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loan  to  Hicks  has  not  been  wholly  repaid, 
and  had  It  determined  the  amount  that  re- 
mains  onpald,  this  court  might  have  remand- 
ed the  cause  with  directions  to  enter  a  de- 
cree in  accordance  with  the  views  set  forth  in 
this  opinion,  as  was  done  la  Booth  t.  Hos- 
klns,  75  Cat.  271,  17  Pac.  225,  and  Boyce  t. 
Fisk,  110  Cal.  107,  42  Pac.  473.  For  lack  of 
such  finding,  the  case  must  be  remanded  for 
a  retrial. 
Judgment  reversed. 

We  concur:    SLOANB,  J. ;  THOMAS,  3. 


(41  Cat.  App.  209) 

SLEDGE  et  nx.  t.  STOLZ  et  aL    (Clr.  1976.) 

(District  Court  of  Appeal,  Third  DIattiet,  Gal- 
Uornia.    May  15,  1918.) 

1.  ArPEAI.  AND  Rbbob  «=s>001— Pbebuuptioit 

AOAI.NST    ERBOB. 

l2rror  will  not  be  presumed,  and  the  bur- 
den is  on  appellant  to  show  It 

2.  Afpeai.  and  Ebbob  «s>1160(3)— Otkbbtti.- 
iKo  Dbmcrreb. 

Though  b;  omission  of  an  allegation  a  com- 
plaint does  not  state  a  cause  of  action,  and 
general  demurrer  thereto  was  improperly  over- 
ruled, yet  where  the  appeal  is  on  the  record 
alone,  and  it  making  it  manifest  judgment  for 
plaintiff,  after  a  tri^  on  the  merits,  was  in  no 
way  based  on  or  due  to  any  defect  in  the  com- 
plaint,  the  judgment  will  be  sustained. 

8.  Mines  and  Minxbaus  ^=>S5(4)— Deed- 
Condition. 
Where  the  sole  consideration  for  a  deed  of 
mining  claims,  executed  in  pursuance  of  an 
agreement  (or  development  and  the  payment  of 
royalties,  was  the  payment  of  royalties  provid- 
ed for  in  the  agreement,  there  was  implied  ob- 
ligation to  work  the  mine,  which  was  there- 
fore a  condition  of  the  deed,  and  which  condi- 
tion might  be  enforced  by  forfeiture. 

Appeal  from  Superior  Court,  Tuolumne 
Couuty ;  G.  W.  Nlcol,  Judge. 

Action  by  W.  N.  Sledge  and  wife  against 
H.  B.  N.  Stolz  and  others  and  Tuolumne  Deep 
Channel  Mining  Company.  From  judgment 
for  plaintiffs,  the  last-named  defendant  ap- 
peals.  Affirmed. 

W.  8.  K.  Brown,  of  San  Francisco,  for  ap- 
pellant. 

Grant  &  Zlmdars  and  Wm.  H.  Bryan,  all 
of  San  Francisco,  for  respondent. 

CHIPMAN,  P.  J.  This  Is  an  action  tried 
by  the  court  without  a  jury  to  have  a  decree 
declaring  that  plaintiffs  are  the  owners  of 
certain  mining  claims  free  and  clear  from 
any  rights  acquired  by  defendants  or  any  of 
them  thereto,  under  the  certain  agreement 
and  deed  mentioned  in  the  complaint 


A  general  demurrer  to  tb»  complaint  was 
overruled,  and  defendants  answered  and  went 
to  trial  on  the  merits.  Findings  of  fact  were 
in  favor  of  plaintills,  and  judgmoit  was  en- 
tered In  accordance  tnerewlth.  Defendant 
Tuolumne  Deep  Channel  Mining  Company 
(hereinafter  referred  to  as  the  mining  com* 
pany)  appealed  from  the  judgment  on  tbo 
judgment  roll  alone. 

It  is  alleged  in  the  complaint  that,  on  Au- 
gust 30,  10 12,  plaintiffs  were  the  owners  of 
certain  described  mining  property  situated  In 
Tuolumne  county,  and  on  that  day  entered 
into  a  written  agreement  with  defendants 
H.  F.  Stolz  and  J.  Cabell  Brown,  relative  to 
said  mining  claims,  which  is  attached  to  the 
complaint  as  Exhibit  A  and  made  part  there- 
of; that,  agreeably  to  paragraph  (f  of  said 
Exhibit  A,  plaintiffs  executed  a  deed  of  grant 
of  said  property,  and  placed  the  same  in  es- 
crow with  the  First  National  Bank  of  Sonora, 
with  instructions  as  provided  in  said  sixth 
paragraph  of  said  Exhibit  A,  which  said  deed 
was,  prior  to  November  21, 1014,  delivered  to 
said  defendants  Stolz  and  Brown;  that,  after 
August  SO,  1912,  and  prior  to  January  t, 
1916,  said  defendants  Stolz  and  Brown  trans- 
ferred to  defendant  said  mining  company 
"all  their  right,  title  and  interest  under  said 
contract  Exhibit  A,  and  all  their  right,  title 
and  Interest  of,  in  and  to  the  real  property  de- 
scribed in  this  complaint"  It  Is  then  al- 
leged (paragraph  VI)  "that  nothing  was  done 
by  the  defendants,  or  any  of  them,  on  said 
real  property  in  accordance  with  the  terms 
of  the  said  agreement.  Exhibit  A,  and  the 
deed  made  pursuant  thereto,  or  otherwise, 
or  at  all,  excepting  as  follows."  Then  fol- 
lows a  statement  of  the  work  done,  consistlns 
of  assessment  work  in  1013  and  1014;  also  cer- 
tain drilling  and  prospecting  on  said  claim 
which  "commenced  in  May,  1014,  and  con- 
tinued to  November,  1914,  and  then  ceased," 
and  no  other  work  was  done  until  in  Sep- 
tember 1015,  and  continued  until  December, 
1015,  which  work  was  performed  by  three 
men  and  no  more,  since  which  time  no  work 
of  any  kind  has  been  done  on  said  property: 
that  plaintiffs  have  frequently,  during  the 
year  1016  and  prior  to  hllug  the  complaint 
(which  was  July  3,  1016),  demanded  of  said 
defendants,  "under  penalty  of  forfeiture  of 
all  rights  in  said  property  for  failure  so  to  do 
that  they  do  proceed  and  perform  work  on 
said  premises  as  contemplated  and  as  pro- 
vided for  by  the  said  agreement  l!^xbibit  A 
and  the  deed  made  pursuant  thereto,  but 
said  defendanta  have  refused  and  failed,  and 
each  of  them  has  refused  and  failed,  to  per- 
form any  work  on  said  premises  since  De- 
cember, 1015,  of  any  kind,"  and  that  plain- 
tiils  notified  said  defendant  that  a  "failure 
so  to  do  would  result  In  a  forfeiture  of  all 
their  rights  of,  in  and  to  said  property,  and 
of,  In  and  to  said  contract.  Exhibit  A" ;  that 
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nothing  has  been  paid  to  plalntUfs  a«  proflts 
derived  from  working  aald  mine,  and  defend- 
ants have  and  each  of  them  has  "completely 
violated  the  terms  and  conditions  of  said 
contract,  Exhibit  A  and  the  deed  of  convey- 
ance made  pursuant  thereto  In  falling  to 
work  said  mine  as  provided  by  the  terms  of 
said  contract";  that  defendants,  other  than 
said  above-named  defendants,  claim  to  have 
some  interest  in  said  property,  but  "all  of 
said  rights  and  claims  are  subordinate  to 
the  right  and  ownership  of  these  plaintlfls 
of.  In  and  to  said  property." 

The  consideration  mentioned  in  Exhibit 
A  Is  $5  "and  for  and  In  consideration  of  the 
ooToiants  and  conditions  hereinafter  con- 
tained to  be  by  the  respective  parties  hereto 
kept  and  performed."  By  paragraph  4,  the 
parties  of  the  second  part  (Stolz  and  Brown) 
were  let  Into  possession  of  the  mine  "for  the 
purpose  of  prospecting  and  drilling  the  same 
to  ascertain  what,  if  any,  valuable  mineral 
bearing  earth,  ore  or  rock,  or  placer  gold,  lie 
within,  upon  or  under  the  said  property;" 
that  if  it  proved  "to  the  satisfaction  of  all 
parties  of  the  second  part  that  there  Is  insuffi- 
cient mineral  bearing  earth  •  •  •  to  war- 
rant •  •  •  developing  or  operating,"  the 
agreement  was,  upon  written  notice  to  first 
parties,  "to  be  of  no  further  force  or  effect," 
bat  if  found  satisfactory  by  second  parties 
after  drilling  and  prospecting  the  mine,  they 
were  to  continue  the  work,  and  "shall  pay 
over  and  deliver  unto  the  said  parties  of  the 
first  part,  or  to  W.  N.  Sledge  who  for  that 
purpose  is  hereby  constituted  the  agent  of 
the  parties  of  the  first  part,  twenty-five  per 
cent  of  the  net  profits  derived  from  the  work- 
ing of  all  mineral  bearing  earth  *  *  * 
by  the  parties  of  the  second  part,"  which  was 
to-be  paid  Immediately  after  each  clean-up, 
which  latter  "shall  take  place  not  less  than 
twice  in  each  calendar  year."  Paragraph  6, 
referred  to  in  the  complaint,  provided: 

•That  the  parties  of  the  first  part  will,  con- 
temporanconsly  with  the  execution  and  deliv- 
ery of  this  agreement,  make  and  execute  a  good 
and  sufficient  grant,  bargain  and  sale  deed  of 
the  above-described  mining  claims  and  proper- 
ty, which  said  deed  shall  be  deposited  with  the 
Ilrst  National  Bank  of  Sonera,  in  the  town  of 
Sonora,  state  of  California,  with  instructiona 
to  said  bank  to  deliver  said  deed  to  tlie  pardes 
of  the  second  part  as  soon  u  said  parties  of 
the  second  part  shall  have  expended  the  sum  of 
five  thousand  dollars  in  prospecting,  drilling, 
developing  and  working  said  mining  claims  and 
property,  and  the  production  of  a  writing  sign- 
ed and  sworn  to  by  the  parties  of  the  second 
part,  or  by  either  of  them,  setting  forth  that 
•aid  sum  has  been  so  expended,  or  by  the  pro- 
duction and  exhibition  to  said  bank  of  satis- 
factory proof  of  such  expenditure,  shall  be  fall 
authority  to  said  Iwnk  for  the  delivery  of  said 
deed  by  it  to  the  parties  of  the  second  part, 
and  in  such  event  said  bank  is  hereby  instructed 
to  deliver  said  deed  as  hereinabove  provided." 


The  agreement  then  provides  what  shall 
be  regarded  as  expenses  to  make  up  this 
$5,000: 

"Prorided,  however,  that  said  deed  after  its 
delivery  by  said  bank  shall  in  no  way  interfere 
with  the  right  of  the  parties  of  the  first  part 
to  receive  one-fourth  of  the  net  profits  derived 
from  the  working  of  said  claims  and  property 
thereafter,  nor  avoid  the  obUgation  of  the  par- 
ties of  the  second  itart  to  make  such  payments." 

Paragraph  8  provides  that  second  parties 
shall  commence  said  work  of  drilling,  pros- 
pecting and  working  said  mine  within  one 
year  (rom  the  date  of  the  agreement,  and 
that  "the  actual  work  of  development  and 
operation  shall  be  commenced  by  said  parties 
of  the  second  part  within  two  years  frura  and 
after  the  date  hereof,  and  shall  diligently 
continue  and  prosecute  such  work  until  such 
time  as  said  parties  of  tne  second  part  shall 
determine  In  their  sole  Judgment"  that  fur- 
ther work  is  not  profitable,  "in  which  event 
this  agreement  shall  be  of  no  further  force 
or  effect,  and  any  rights  hereunder,  except 
those  which  shall  have  already  vested,  shall 
cease  and  determine." 

Defendants  answered;  admitted  the  execu- 
tion and  delivery  of  said  Exhibit  A  and  said 
deed  mentioned  In  the  complaint:  denied  that 
nothing  was  done  by  defendants  in  accord- 
ance with  said  Exhibit  A  and  said  deed  made 
pursuant  thereto,  and  denied  other  averments 
relating  to  the  alleged  ceasing  of  work;  de- 
nied that  any  demand  had  been  made  upon 
defendants  to  perform  the  work  contemplated 
by  said  agreement,  under  penalty  of  forfei- 
ture or  otherwise;  alleged  that  defendants 
were  let  into  possession  in  May,  1914,  and 
thereupon  commenced  and  continued  to  work 
said  mine  until  November  21,  1914,  when  de- 
fendants Stolz  and  J»rown  transferred  their 
interest  in  said  contract  and  deed  to  defend- 
ant, said  mining  company,  and  that  thereaft- 
er said  mining  company  prosecuted  said 
work,  describing  the  work  done;  defendant, 
said  mining  company,  alleged  that  since  the 
passing  of  said  deed  to  defendants  Stols  and 
Brown  said  mining  company  has  fully  per- 
formed "all  things  required  of  it  or  of  its  said 
predecessors  in  interest  to  be  done  under  the 
terms  of  said  agreement  Ehchiblt  A;  alleged 
that  plaintUFs  had  full  knowledge  of  the  work 
being  done,  and  at  no  time  objected  thereto 
and  the  manner  in  which  the  work  was  being 
done,  and  by  their  conduct  led  defendants  to 
believe  that  plaintiffs  had  excused  defend- 
ants "from  strict  performance  as  to  time 
and  manner  of  the  covenants  contained  In 
said  agreement";  that  defendants  have  not 
abandoned  said  work,  nor  have  they  any  in- 
tention of  so  doing;  alleged  that,  in  June, 
1916,  plaintiffs  notified  defendants  to  pro- 
ceed with  the  work  within  ten  days  or  suffer 
forfeiture,  and  that  thereupon  said  mining 
company  "immediately  proceeded  with  its 
preparations  to  continue  said  work  of  devel- 
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opment,"  describing  the  work  whldh  followed. 
In  partigraph  VI  defendants  alleged  that  the 
said  deed  Is  freed  of  conditions,  and  that 
aald  deed  does  not  require  any  work  to  be 
done  upon  the  premises  herein  Involved  by 
these  defendants  or  by  any  of  them;  and  al- 
leged further,  that  said  defendants  have 
never  at  any  time  or  at  all,  nor  did  any  of 
them,  nor  do  they  or  any  of  them  now,  deny 
the  right  of  said  plaintiffs  to  receive  twenty- 
flve  per  cent,  of  the  net  profits  derived  and  to 
be  derived  from  the  working"  of  said  mine, 
"as  provided  In  said  agreement  Bbchtbit  A"; 
alleged  that  at  the  time  defendants  took  pos- 
session of  said  mine  said  property  "con- 
sisted of  dry  and  naked  mining  locations 
upon  part  of  the  public  domain,  of  nomi- 
nal, uncertain  and  Indeterminate  value,"  but 
that  by  the  work  done  thereon  by  defendants 
"said  mining  ground  has  been  proved  to  be 
of  great  value,  to  wit,  one  hundred  thousand 
dollars";  and  that  defendants'  vested  prop- 
erty rights  therein  are  of  the  actual  value  of 
seventy-five  thousand  dollars. 

The  court  made  the  following  findings  of 
fact:  That,  on  August  30,  1912,  plaintiffs 
were  the  owners  of  the  mining  claims  re- 
ferred to  in  the  complaint,  and  on  said  day 
entered  into  the  written  agreement  with  de- 
fendants Stolz  and  Brown,  of  which  a  copy 
is  found  in  the  complaint;  "that  at  the  same 
time  and  In  accordance  with  the  provisions 
of  said  agreement  plaintiffs  made  and  exe- 
cuted an  instrument  in  writing  in  the  form 
of  a  deed  of  grant,  bargain,  and  sale  of  said 
properties,  which  writing  in  terms  recited  the 
following"  (refers  by  way  of  preamble  to  the 
agreement  for  prospecting  and  working  the 
said  mining  claims;  recites  the  provision  of 
the  agreement  as  to  placing  a  deed  to  the 
property  with  the  First  National  Bank,  of 
Sonora,  as  shown  In  said  agreement,  with  In- 
structions to  deliver  the  same  to  said  Stolz 
and  Brown  upon  their  compliance  with  the 
conditions  of  said  agreement);  "And  whereas 
it  was  agreed  under  the  terms  of  said  agree- 
ment that  the  making,  executing  and  de- 
livering of  this  deed  shall  in  no  way  affect 
the  rights  of  the  parties  of  the  first  part 
hereto  (plaintiffs)  to  receive  from  said  par- 
ties of  the  second  part  twenty-five  per  cent 
of  the  net  profits  derived  from  the  working 
and  operating  of  said  mining  claims  and 
property"  (except  said  preamble  no  part  of 
the  deed  is  set  forth  in  the  findings  or  in  the 
pleadings);  that,  prior  to  November  21,  1914, 
said  bank  delivered  said  deed  upon  there 
being  filed  with  said  bank  on  account  of  ex- 
penditures, as  provided  In  said  agreement, 
setting  forth  some  of  the  items  constituting 
said  expenditures;  that,  after  August  30, 
1012,  and  prior  to  January  1, 1916,  defendants 
Stolz  and  Brown  transferred  to  defendant 
mining  company  all  their  Interest  In  and  title 
to  said  mining  claims  under  said  agreement 
and  said  deed,    llndlng  VI  is  as  follows: 


^Tliat  at  no  time  after  the  execution  of  said 
agreement,  did  plaintiffs,  or  either  of  them.  In 
a6y  way  hinder  or  prevent  defendants,  or. any 
of  them,  from  entering  ppon  the  said  property 
or  doing  the  work  as  contemplated  in  the  said 
agreement;  but  that  said  defendants  and  each 
and  all  of  them  have  failed  tfi  do  any  work 
upon  said  property  or  in  connection  therewith 
or  therefor  during  the  period  from  the  execu- 
tion of  said  agreement  and  up  to  the  time  of 
the  filing  of  the  complaint  in  tliis  action,  except 
the  following,  viz." 

The  work  described  consisted  of  assess* 
ment  work  in  1913,  not  exceeding  the  sum  of 
$500,  and  certain  borings,  in  1914  and  1915, 
of  the  cost  or  value  of  $2,445,  for  prospect- 
ing purposes ;  that,  "during  the  year  1016  and 
up  to  July  1, 1916,  the  date  of  the  commence- 
ment of  this  action,  defendants  performed  no 
work  whatever  upon  or  in  connection  with 
said  properties";  that  after  July  1,  1916,  and 
to  the  last  day  of  the  trial,  September  7, 
1917,  the  only  work  done  consisted  of  some 
tunneling  of  an  unsubstantial  and  temporary 
nature,  some  road  work  and  surveying,  not 
exceeding  in  value  the  sum  of  $50a  Finding 
VII  refers  to  the  provision  of  said  agree- 
ment, EaEblbit  A,  requiring  defendants  to 
commence  the  work  of  drilling,  prospecting, 
etc.,  witliln  a  certain  time  "and  to  diligently 
continue  and  prosecute  such  work"  until  de- 
fendants should  determine  it  to  be  no  longer 
profitable;  "that  defendants,  or  any  of  them, 
did  not.  In  their  sole  Judgment,  or  otherwise, 
determine  that  the  further  working  or  de- 
velopment of  said  claims  and  property  was 
not  profitable;  but,  on  the  contrary,  defend- 
ants have  always  claimed  and  did  determine 
to  their  satisfaction  that  the  further  working 
or  development  of  said  claims  and  property 
would  be  profitable."  Finding  VIII  is  that 
plaintiffs  made  demand  of  defendants  that 
they  proceed  to  i>erform  work  as  required  by 
said  agreement  and  deed  and  defendants' 
failure  to  do  so  as  alleged  In  the  complaint 
Finding  IX  is  as  follows: 

"That  the  only  consideration  to  plaintiffs,  ov 
either  of  them,  for  the  execution  and  delivery 
of  said  agreement  and  said  instrument  in  form 
of  a  deed  were  the  agreements  made  by  the  par- 
ties of  the  second  part  therein  and  thereby  to 
prospect  and  work  the  said  properties  so  tlMt 
plaintiffs  would  receive  a  return  therefrom  in 
the  form  of  the  royalty  therein  provided  for; 
and  that  plaintiSa,  or  either  of  them,  have  not 
received  anything  whatever  from  defendants, 
or  any  of  them,  resulting  from  the  prospecting 
or  working  of  said  properties,  or  any  of  them, 
or  otherwise";  that  defendants  "hare  wholly 
and  completely  violated  the  terms  and  condi- 
tions of  said  contract.  Exhibit  A  and  the  deed 
of  conveyance  made  pursuant  thereto  in  failuig 
to  work  said  property  as  provided  by  the  terms 
of  said  contract" 

Finding  X  is  to  the  effect  that  plaintiffs 
did  not  excuse  defendants  or  any  of  them 
from  performing  the  said  work,  nor  did  plain- 
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tiffs  do  aiiTthlng.to  lead  defendants  to  be- 
lieve that  plaintiffs  were  content  or  satisfied 
with  the  work  being  done  by  defendants; 
"tbat  defendants  claimed  that  they  did  not 
perform  other  or  more  work  because  tliey 
did  not  have  the  necessary  moneys  so  to  do ; 
and  after  the  delivery  to  them  of  said  instru- 
ment in  form  of  a  deed  defendants  claimed 
to  plaintiffs  that  defendants  were  not  re- 
<inlred  to  do. any  work  under  said  agreement 
or  said  instrument  in  the  form  of  a  deed;  and. 
defendants  thereafter  repudiated  any  and 
all  obligations  on  their  part  to  do  any  work 
on  said  properties,  or  any  of  them,  or  in  con- 
nection therewith  after  the  delivery  to  them 
of  said  instrument  in  the  form  of  a  deed." 
Finding   XI   states    as   follows: 

"That  as  a  resnlt  of  said  previous  work  of 
plaintifb  and  of  said  borings  and  other  prospect- 
Inff  by  defendants.  It  has  been  (letermined  that 
the  said  properties  contain  n  gold-bearing  grav- 
el channel,  which  can  be  profitably  worlfed  and 
mined  by  proper  methods  therefor,  bnt  tbat  the 
actual  money  value  of  said  properties  has  not 
been  determined  with  any  definiteness,  and  the 
same   is  problematical." 

rinding  XII  is: 

"That  the  execution  of  said  agreement  and  of 
said  instrument  iq  form  o(  a  deed  and  their  de- 
liveries constituted  one  and  the  same  transac- 
tion. That  the  consideration  to  plalntitFs  for 
the  execution  of  said  agreement  and  said  instru- 
ment in  form  of  a  deed  and  their  deliveries  was 
the  performance  of  the  work  as  specified  in  the 
■aid  agreement  so  that  plaintiffs  might  receive 
the  profits  from  such  work,  and  that  the  deliv- 
ery of  the  instrument  in  form  of  a  deed  did  not 
in  any  way  alter  the  obligation  of  the  defend- 
ants to  jwrform  th«  said  work  in  the  manner 
and  at  the  times  as  provided  tor  in  the  said 
agreement,  so  that  the  plaintiffs  could  receive 
their  consideration  therefor;  and  that  said  de- 
fendants received  or  acquired  no  rights  under 
■aid  instrument  in  form  of  a  deed  which  in  any 
way.  relieved  tbem  of  the  obligation  to  perform 
■aid  work  as  provided  for  in  said  agreement; 
and  that  the  work  that  defendant  did  upon 
■aid  properties  amonnted  only  to  pt«specting 
work,  and  that  they  did  no  mining  work  what- 
soever looking  toward*  the  extraction  of  min- 
eral therefrom  in  a  manner  that  might  result 
in  plaintiffs'  receiving  any  payment  or  consider- 
ation for  the  execution  and  delivery  of  said 
agreement  and  said  instrument  in  form  of  a 
deed;  and  that  defendants  have  repudiated 
their  obligation  to  do  any  of  the  work  specified 
in  said  agreement,  since  the  delivery  to  tiiem  of 
■aid  instrument  in  the  form  of  a  deed." 

Appellant  states  in  its  reply  brief  that — 

'^!he  sole  question  before  the  court  is.  Does 
the  complaint  state  a  cause  of  action,  and  can 
the  judgment  based  on  it  stand  in  law?" 

Accordingly,  appellant's  argument  is  di- 
rected exclusively  to  the  sufficiency  of  the 
complaint. 

[1]  Appellant  overlooks  the  fact  tbat  the 
Judgment  roll  discloses  the  result  of  the  trial 
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as  shown  in  the  findings  of  fact  which  consti- 
tute the  real  foundation  of  the  Judgment 
Appellant  also  ignores  certain  well-estab- 
lished rules  governing  appellate  courts  where 
the  appeal  is  on  the  Judgment  roll  alone.  It 
may  not  be  amiss  to  recall  some  of  these 
rules.  "On  appeal  all  Intendments  are  in 
favor  of  the  regularity  of  the  action  of  the 
court  BJrror  will  never  be  presumed,  and 
the  burden  is  upon  the  appellant  to  show  that 
it  exists."  2  Hayne's  New  Trial,  p.  1576. 
In  Myers  v.  Canepa,  174  Pac.  903,  appellants 
claimed  that  the  rule  does  not  reach  an  error 
committed  in  passing  npon  the  sufficiency  of 
a  complaint  where  the  question  is  raised  by 
demurrer.    In  reply  the  court  said: 

''Whatever  may  have  been  the  interpretation 
put  upon  section  476  of  the  Code  of  C^vil  Pro- 
cedure prior  to  the  adoption  of  section  4%,  ar- 
ticle 6,  of  the  Constitution,  it  settled  that  in- 
jury is  no  longer  presumed  from  error,  bnt 
must  be  affirmatively  shown.  Vallejo,  etc.,  S. 
R.  Ca  V.  Beed  Orchard  Co.,  169  Cal.  545.  147 
Pac.  238.  The  provision  is:  'Xo  judgment 
shall  be  set  aside  •  •  •  for  any  error  as 'to 
any  matter  of  pleading,  or  for  any  error  as  to 
any  matter  of  procedure,  ualess  after  an  ex- 
amination of  the  entire  cause,  including  the 
evidence,  the  court  shall  be  of  the  opinion  that 
the  error  complained  of  has  resulted  in  a  mis- 
carriage of  justice.'  How  can  the  court  de- 
termine that  defendants  were  injured  by  over- 
ruling the  demurrer  in  this  case  in  the  absence 
of  the  record  showing  what  occurred  at  the 
trial?  It  may  have  been  that  appellants  con- 
sented to  the  trial  upon  its  merits  without  ob- 
jection to  the  evidence  In  support  of  the  com- 
plaint, notwitiistanding  its  defects.  There  may 
be  presnmpttve  waiver,  which  is  a  species  of 
consent  As  was  said  by  Judge  Hart  in  the 
original  ojanion:  'In  considering  an  appeal  sup- 
ported by  the  judgment  roll  only,  all  presump- 
tions and  intendments  are  to  be  indulged  fa- 
vorably to  and  in  support  of  the  judgment  It 
must  in  other  words,  be  presumed  that  there 
was  evidence  sufficient  to  support  the  findings  or 
the  verdict  and  that  whatever  might  have 
properly  occurred  at  the  trial  to  cure  the  de- 
fects of  the  complaint  in  any  vital  particular, 
did  actually  occur.' " 

Said  Judge  Hayne: 

"If  the  judgment  roll  does  not  therefore, 
itself  disclose  the  error  complained  of,  it  is  in- 
cumbent upon  the  appellant  to  make  a  showing 
de  hors  such  judgment  rolL  This  can  be  done 
in  no  other  way  than  by  a  bill  of  exceptions,  or 
in  case  of  a  new  trial  ordered,  statement"  2 
Hayne's  Mew  Trial,  p.  1676. 

[2]  In  the  recent  case  of  Ransome-Cmm- 
mey  Co.  v.  Bennett  (177  Cal.  560)  171  Pac 
304,  the  question  was  directly  before  the 
court  wbere,  as  here,  tnere  was  a  trial  upon 
the  merits  after  general  demurrer  improperly 
overruled  and  judgment  as  here,  on  the  find- 
ings, and  it  did  not  appear  that  the  facts 
were  such  as  that  the  complaint  could  not 
have  bven  so  amended  as  to  obviate  the  ob- 
jection made.  The  syllabus  correctly  states 
the  rule  as  follows: 
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"Tbongh  by  omission  of  an  allegation,  a  com- 
plaint does  not  state  *  *  *  a  cause  of  ac- 
tion, and  general  demnrrer  thereto  was  improp- 
erly overmled,  yet,  the  record  making  it  man- 
ifest judgment  for  defendant,  after  a  trial  on 
the  merits,  was  in  no  way  based  on  or  due  to 
any  defect  in  the  complaint,  it  will  not  be  sus- 
tained on  the  ground  of  insufficiency  of  the 
complaint ;  it  not  appearing  it  cannot  be  amend- 
ed to  obviate  the  defect." 

[9]  Appellant  takes  the  position  that  the 
contract  spoke  from  Ita  date,  August  30, 1912, 
but  that  the  deed  did  not  q)eak  until  the  date 
of  its  delivery,  "and  finally  fixed  In  law  the 
respective  rights  of  the  parties."  The  court 
found  that  the  only  consideration  to  plain tlil 
for  the  execution  and  delivery  of  said  agree- 
ment and  deed  was  that  plaintifrs  were  to 
receive  a  return  from  the  workings  of  the 
mine  "in  the  form  of  a  royalty,"  as  pro- 
vided in  said  agreement,  and  "that  the  exe- 
cution of  said  agreement  and  of  said  instru- 
ment In  form  of  a  deed  and  their  deliveries 
constituted  one  and  the  same  transaction," 
and,  further,  that  "the  delivery  of  the  in- 
strument in  the  form  of  a  deed  did  not  In  any 
way  alter  the  obligation  of  defendants  to  pay 
for  the  said  work  In  the  manner  and  at  the 
times  as  provided  for  in  the  said  agree- 
ment so  that  the  plaintiffs  should  receive 
their  consideration  therefor."  These  two  In- 
struments were  to  be,  and  In  fact  were,  exe- 
cuted contemporaneously.  The  fact  that  the 
deed  was  not  to  be  delivered  until  after  cer- 
tain preliminary  work  was  done  did  not,  in 
our  opinion,  have  the  effect  of  putting  to  an 
end  the  provisions  of  the  agreement.  Exhibit 
A,  nor  was  it  Intended  to  have  any  such  ef- 
fect It  Is  an  unreasonable  interpretation  of 
the  transaction  "that  the  deed  hereinbefore 
and  In  said  complaint  mentioned  is  freed  from 
conditions,  and  that  the  said  deed  does  not 
require  any  work  to  be  done  upon  the  prem- 
ises herein  involved  by  these  defendants  or 
by  any  of  them,"  as  alleged  in  the  answer. 
The  deed  does  not  appear  in  the  record,  and 
we  know  nothing  of  its  provisions  except  as 
appears  by  way  of  preamble  above  set  forth. 

We  must  look  to  the  agreement  to  ascer- 
tain the  consideration  for  the  execution  of 
the  deed,  for  It  was  executed  and  delivered 
pursuant  to  the  agreement.  The  two  docu- 
ments are  inseparable.  We  think  the  trans- 
action was  one  where  the  sole  consideration 
for  the  purchase  price  took  the  form  of  a 
royalty  resulting  from  the  working  of  the 
mine.  In  such  case  there  is  an  Implied  ob- 
ligation on  the  part  of  the  grantee  to  work 
the  mine  to  the  end  that  the  consideration 
may  be  paid,  falling  in  which  the  grantor 
may  have  the  property  restored  to  himself. 
The  cases  relied  upon  by  appellant  as  sup- 
porting its  contention  that  for  breaches  of 
conditions  subsequent  the  grantor's  remedy 
alone  is  for  damages  do  not  apply  here.  In 
Downing  v.  Rademacber,  133  CaL  220, 66  Pac; 


385,  86  Am.  St  Rep.  160,  we  have  a  case 
qnite  similar  to  the  case  before  us,  where, 
as  here,  an  interest  in  a  mine  was  conveyed 
by  deed,  and  contemporaneously  a  separate 
written  agreement  entered  into  by  the  par- 
ties wherein  it  was  provided  that  the  grantee 
was  given  the  exclusive  right  to  work  and 
mine  the  mining  claims,  and  was  required  so 
to  do  and  deliver  to  the  grantor  one-third 
of  all  the  gold  or  other  minerals  taken  from 
the  mine.    Said  the  court: 

"There  is  here  no  question  of  Innocent  pur- 
chasers without  notice.  The  deed  and  the 
agreement  constitute  one  instrument,  and  must 
be  read  as  though  each  referred  to  the  other 
and  expressly  incorporated  its  terms.  And,  in 
legal  effect,  what  do  they  amount  to?  As  be- 
tween the  parties,  at  all  events,  there  is  no 
such  magic  in  a  conveyance  of  a  title  in  fe« 
which  can  be  used  to  do  an  owner  out  of  his 
property.  Under  this  contract  and  deed,  all 
Downing  acquired  was  the  right  to  work  the 
mine  in  his  own  way,  on  condition  that  he  de- 
liver to  Rademacher  one-third  of  the  valuable 
minerals  obtained.  The  conveyance  was,  in 
effect,  subject  to  this  condition." 

It  was  held  that  the  sole  consideration  oC 
the  eonveyanoe  being  for  a  share  of  the  pro- 
ceeds of  the  mine,  the  equities  of  the  grantor 
are  the  same  as  If  a  conditional  leasehold  es- 
tate had  been  granted;  that  there  Is  an  Im- 
plied obligation  to  work  the  mine,  in  order 
that  the  consideration  agreed  may  be  paid, 
and  as  the  share  of  the  grantor  cannot  be 
determined  until  the  mine  is  worked  out,  the 
grant  of  the  mine  Is  condititmai,  for  the  pro- 
tection of  the  grantor.  Among  other  cases 
cited  In  the  opinion  is  Rlchter  y.  Richter,  111 
Ind.  456,  12  N.  B.  60S,  mentioned  as  "directly 
in  iwint"  Btiplainlng  this  case.  Judge  Tem- 
ple said: 

"Richter  executed  to  Us  son  a  warranty  deed 
for  a  farm,  for  an  expressed  consideration  of 
$1,000.  The  real  consideration  was  a  con- 
temporaneous agreement  in  writing,  by  the 
terms  of  which  the  son  agreed  to  support  his 
father  so  long  as  he  should  live.  A  few  months 
afterwards  the  son  refused  to  perform  this  eon- 
tract.  After  a  demand  for  reconveyance,  the 
father  brought  suit  to  compel  it.  The  defense 
there  was  the  same  as  here,  that  the  consider- 
atlon  for  the  deed  was  the  agreement,  and  the 
only  remedy  the  father  had  was  to  sue  upon  it 
The  contract  purported  to  be  a  mortgage,  though 
the  court  held  it  could  not  be  enforced  as  such. 
It  was  said:  TI>ae,  neither  the  deed  nor  the 
mortgage  state  in  express  terms  that  the  es- 
tate is  granted  npon  condition,  but  the  word 
"condition"  is  not  necessary  to  the  creation 
of  an  estate  npon  condition,  if  it  plainly  ap- 
pears from  the  words  used  that  the  intent  of 
the  parties  was  to  create  an  estate  of  that 
description.  Stillwell  v.  Knapper,  69  Ind.  558 
{35  Am.  Rep.  240].  In  the  construction  of 
deeds,  as  in  construing  other  writings,  courts 
seek  to  ascertain  and  give  effect  to  the  real  in- 
tention of  the  parties,  as  such  intention  may  be 
gathered  from  the  language  of  the  whole  instm> 
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OMnt.  -The  intent  is  what  the  law  applied  it- 
wlf  to  in  deeds.  Watters  v.  Bredin,  70  Pa.  235. 
If  from  the  nature  of  the  acts  to  be  performed 
by  the  grantee,  and  the  time  required  for  their 
performance,  it  ia  evidently  the  intention  of 
the  parties  that  the  estate  shall  be  held  and  en- 
joyed on  condition  that  the  grantee  perform  the 
acts  specified,  then  the  estate  ia  upon  condition. 
This  ia  especially  so  when  the  grantor  baa  re- 
served no  other  effectual  remedy  for  the  en- 
forcement of  performance  on  the  part  of  the 
grantee.' " 

Tlie  principle  Involved  In  these  cases  was 
applied  in  Acme  Oil  &  Mining  Ck>.  r.  Williams 
et  al..  140  Cal.  681,  eyl.,  74  Pac.  296,  which 
was  the  case  of  the  conveyance  of  a  lease- 
bold  Interest  in  oil  lands  where  the  sole  con- 
aideratlon  for  the  lease  was  a  royalty  of  ten 
cents  per  Inrrel  of  the  oil  produced.  It  was 
held  that— 

"There  was  an  implied  covenant  or  condition 
for  diligent  operation  of  the  wells,  to  the 'best 
advantage  of  both  parties,  which  is  as  effective 
as  if  expressed  in  the  lease,  and  is  of  the  es- 
•ence  of  the  contract;  and  for  a  substantial 
l>reacb  of  such  implied  condition,  the  lessor  may 
re-enter  and  claim  a  forfeiture  of  the  lease." 

Mcintosh  V.  Robb,  4  Cal.  App.  484,  88  Pac. 
C17,  was  a  raining  lease  case,  the  considera- 
tion being  10  per  cent,  by  way  of  royalty  of 
the  net  proceeds  of  any  and  all  mining  opera- 
tions.   The  court  said: 

"In  contracts  of  this  character  there  is  an 
implied  covenant  for  diligent  search  and  opera- 
tion," and  the  lessee  is  bound  to  proceed  with 
tnipii^  operations  with  reasonable  diligence. 

Cases  are  cited  In  support  of  this  prlnd- 
^e.  In  the  case  at  bar  not  only  was  this  im- 
plied covenant  available  to  plaintUTs,  but  it 
Is  expressly  incorporated  In  the  agreement, 
which  latter  must  be  read  Into  and  made  part 
«f  the  deed. 

The  court  found  that  after  delivery  of  the 
deed  defendants  claimed  that  they  were  not 
required  to  do  any  work  under  said  agree- 
ment or  said  deed;  "and  thereafter  repu- 
diated any  and  ail  obligations  on  their  part 
to  do  any  work  on  said  properties."  Holding 
that  view  as  to  its  obligations,  appellant  can- 
not be  heard  to  complain  that  plaintiffs 
flongbt  the  only  adequate  relief  open  to  them. 
Appellant's  suggestion  that  their  remedy  was 
for  damages  is  devoid  of  merit  A  moment's 
reflection  wonid  convince  the  legal  mind  that 
In  a  case  of  this  character  damages  would  be 
difficult  if  not  impossible  of  ascertainment 
This  fact.  Indeed,  is  one  of  the  reasons  given 
by  the  courts  for  enforcing  the  rule  in  these 
royalty  cases. 

The  Judgment  is  affirmed. 

We  concur:    BDRNBTT,  J.;  HART,  J. 


(41  Cal.  App.  7«) 
MAHa  V.  HARBOR  CENTER  LAND   CO. 
(Civ.  2838,  8.  F.  8687.) 

(District  Court  of  Appeal,  First  District  Di- 
.    vision   One,  California.    May  6,   1019.    On 
Rehearing  in  Supreme  Court  in  Bank,  July 
6,  1919.) 

1.  Infants  4te»S8(2)— DisAFFTSMANdB  or 
Contract— Restoration  or  Consideration 
— Statutb. 

If  contract  for  the  purchase  of  a  lot  by 
a  minor  was  void  and  not  subject  to  ratifica- 
tion, having  been  made  before  he  reached  the 
age  of  18,  the  mere  payment  of  iGstallments 
after  be  reached  the  age  of  18  did  not  remake 
the  old  contract  or  make  a  new  one  to  ob- 
ligate him.  under  Civil  Code,  %  35.  to  restore 
the  consideration  as  a  preliminary  to  disaf- 
firming the  contract 

2.  Infants  €=>5S(2)— 'DiSAmnMANCE  or 
Contract— Return    or  "Considbbation." 

Where  a  lot  was  sold  to  an  infant,  the 
seller's  loss  by  reason  of  having  paid  com- 
mission to  an  agent  and  through  deprivation 
of  opportunity  to  make  a  valid  sate  was  not 
a  "consideration"  to  be  returned  by  the  infant 
as  a  preliminary  to  disaffirmance;  the  seller's 
loss  being  the  result  of  its  own  mistake  in  en- 
tering a  void  contract 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Consid- 
eration.] 

On  Rehearing  in  Supreme  Court 
8.  LiMTTATioN  or  ACTIONS  «s»72(2)— Statute 

or  lilMITATIONS— RCNNINO   AOAIN8T   MiNOR 

— Attainubnt  or  IflAjORrrr. 
Under  Code  Civ.  Proc.  |  352,  the  statute 
of  limiUtions  (Code  Civ.  Proc.  {  330,  subd.  1) 
could  not  commence  to  run  against  the  right  of 
a  minor  to  sue  for  the  recovery  of  payments 
under  his  void  contract  to  buy  a  lot  disaf- 
firmed by  him  ontil  such  minor  had  attained 
liis  majority. 

Appeal  from  Superior  0>urt,  City  and 
County  of  San  Francisco;  Geo.  B.  Crothers, 
Judge. 

Action  by  Paul  F.  Maier.  etc  against  the 
Harbor  Center  Land  Company.  Judgment 
for  plalntlfr,  and  defendant  appealed  to  the 
appellate  coiurt  which  aiUrmeU,  and  de- 
fendant applies  for  hearing  in  the  Supreme 
Court    Application  denied. 

Fanlkner  &  Faulkner,  of  San  Francisco, 
for  appellant. 

Herbert  Cboynskl  and  James  Raleigh  Kel- 
ly, both  of  San  Francisco,  for  respondent 

NOURSE,  Judge  pro  tern.  This  U  an  ai>- 
peal  from  a  Judgment  in  favor  of  plaintiff 
for  the  cancellation  of  a  contract  for  the 
purchase  of  a  lot  of  land,  and  for  the  recov- 
ery of  moneys  paid  thereunder. 

The  facts  are  that  Maler,  a  minor  under 
the  age  of  18,  entered  Into  a  contract  with 
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appellant  tor  the  parchase  of  a  lot  of  land 
for  $1,200.  He  paid  $120  as  an  Initial  In- 
stallment, and  from  time  to  time  thereafter 
paid  monthly  Installments,  taxes,  and  In- 
terest, amounting  In  all  to  $378.05.  Before 
arrirlng  at  the  age  of  21  be  disaffirmed  the 
contract,  and,  through  his  guardian  ad  litem. 
Instituted  this  proceeding  for  the  cancella* 
tlon  of  the  contract  and  the  return  of  the 
moneys  paid  by  Iiim. 

Appellant  filed  an  answer,  counterclaim, 
and  cross-complaint,  to  all  of  which  a  mo- 
tion to  strike  out  was  interposed,  and  grant- 
ed except  as  to  certain  paragraphs  deny- 
ing material  allegatlods  of  the  complaint. 
Thereafter  an  amendment  to  the  answer  was 
filed,  setting  up  a  denial  of  payment  to  ap- 
pellant, and  upon  this  state  of  the  plead- 
ings the  cause  proceeded  to  trial,  resulting 
in  findings  and  Judgment  for  plaintiff  and 
respondent  herein. 

Appellant  concedes  that  the  contract  was 
Toid  ah  initio,  but  Insists  that  It  became 
rltallzed  by  the  acts  of  the  minor  after  he 
reached  the  age  of  18  years.  In  this  con- 
nection it  is  alleged.  In  what  Is  designated 
as  the  fourth  special  defense  set  up  In  the 
answer,  that  shortly  after  the  execution  of 
the  contract  Maler  reached  the  age  of  18; 
that  he  continued  to  make  the  installment 
payments  thereafter;  that  the  lot  was  with- 
drawn from  the  market;  and  that  appellant 
has  suffered  a  loss  by  reason  of  the  minor's 
actions  through  having  paid  to  its  agent  a 
commission  for  negotiating  the  sale  and 
through  being  deprived  of  the  opportunity 
of  making  a  valid  sale  of  this  lot.  lii  the 
counterclaim  and  cross-complaint  appellant 
seeks  recoupment  of  these  losses. 

The  theory  of  appellant,  as  advanced  In 
these  special  defenses,  is  that,  though  the 
contract  is  void  ab  initio  and  not  subject  to 
ratification,  the  subsequent  payments  after 
the  minor  reached  the  age  of  18  estop  him 
from  dlsaflJrming  the  contract  without  a 
restoration  of  the  consideration.  In  this 
connection  the  appellant  sets  up  the  damage 
suffered  by  it  as  constituting  the  considera- 
tion which  respondent  should  restore. 

[1]  There  are  two  answers  to  tlUs  propo- 
sition. First,  under  section  35  of  the  Civil 
Code  it  is  only  when  "the  contract  is  made 
by  the  minor  wlillst  he  is  over  the  age  of 
eighteen"  that  he  must  restore  the  consider- 
ation If  he  elects  to  disaffirm.  If,  as  con- 
ceded by  appellant,  the  contract  was  void 
and  not  subject  to  ratification,  clearly  the 
mere  payment  of  installments  after  the  mi- 
nor reached  the  age  of  18  did  not  remake 
the  old  contract  or  make  a  new  one. 

IZ]  Second,  there  was  no  consideration  to 
be  returned.  Appellant's  loss  Is  the  result 
of  Its  own  mistake  in  entering  into'  a  void 
contract.  Its  loss  results  from  the.  failure 
of  respondent  to  divulge  the  fact  of  his  in- 
capacity.   The  elaim  is,  at  ita  best,  if  prop- 


erly pleaded,  one  for  damages  for  fraud 
which  could  never  be  maintained  separately, 
and  hence  cannot  constitute  a  valid  defense, 
counterclaim  or  cross-complaint.  As  said  by 
this  court  in  Flittner  v.  Equitable  Life  Ass'n 
Soc,  30  Cal.  App.  209,  at  page  216,  157  Pac. 
630,  at  page  633: 

"It  is  the  policy  of  the  law  to  discourage 
adults  from  contracting  with  infants,  and  the 
former  cannot  complain  if,  as  a  consequence 
of  their  violation  of  this  rule  of  conduct,  they 
are  injured  by  the  exercise  of  the  right  with 
which  the  law  has  purposely  invested  the 
latter,  nor  charge  that  the  infant  in  exercis- 
hig  the  right  li  guilty  of  fraud." 

In  what  ia  termed  a  second  special  de- 
fense the  appellant  sets  up  the  provisions  of 
subdivision  1  of  section  330,  Code  of  Civil 
Procedure,  aa  a  bar  to  the  recovery  of  all 
sums  paid  more  than  two  years  prior  to 
the  commencement  of  the  action.  This  posi- 
tion is  supported  by  the  allegation  that  at 
the  time  of  the  execution  of  the  contract 
and  up  to  the  time  of  the  appointment  of  the 
guardian  ad  litem  the  minor  had  a  general 
guardian,  who  was,  during  such  time,  com- 
petent to  act  for  lilm,  and  therefore  to  sue 
in  his  behalf. 

The  difficulty  with  this  theory  is  that,  ir> 
respective  of  whether  the  minor  had  a  gen- 
eral guardian,  the  statute  gave  him  the  pow- 
er to  disaffirm  the  contract  before  be  reach- 
ed the  age  of  21,  or  within  a  reasonable 
time  thereafter.  The  right  to  sue  for  the 
recovery  of  the  payments  made  by  him 
could  not  accrue  until  he  had  disaffirmed 
the  contract.,  It  does  not  appear  from  the 
record  when  he  did  disaffirm  except  that  it 
was  "prior  to  the  commencement  of  this  ac- 
tion." But  it  does  appear  that  he  made  a 
payment  as  late  as  November  23,  1915,  and 
it  is  fair  to  assume  that  he  did  not  disafflns 
until  after  that  date.  The  complaint  wak 
filed  on  June  21,  1916.  Thus,  if  governed 
by  the  limitations  of  section  339,  the  actio* 
was  commenced  within  time. 

But,  aside  from  this,  this  ia  not  an  action 
for  money  had  and  received,  but  ia  an  ac- 
tion for  the  cancellation  of  a  void  contract, 
and  the  recovery  of  moneys  paid  in  accord- 
ance with  ita  terms.  As  such  it  does  not 
come  within  the  limitations  of  section  839. 

Tlie  Judgment  Is  affirmed. 

We  concur:  WASTD,  P.  J.;  RICH. 
ARDS,  3. 

On  Rehearing  in  Supreme  Court. 

PER  CURIAM.  [3]  The  application  for  a 
hearing  in  this  court  ^t^r,.  decision  by  the 
District  Court  of  Appeal  of  the  First  Dis- 
trict, Division  1,  la  denied.  We  desire,  bow- 
ever,  to  say,  in  respect  to  the  claims  made 
under  the  statute  of  Uniltat)onj,  that  in  our 
opinion  a  complete  answer  to  all  such  claims 
Is  to  be  found  In  seetlon  852>  of  our  Code  of 
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QtH  Tnctiime,  In  vtew  of  wUcb  theetftt- 
ilte  of  limitations  could  not  commence  to 
nm  prior  to  die  attainment  of  his  majority 
by  the  minor.  Our  denial  of  tbe  petition  is 
Bol  to  be  taken  as  an  approval  of  the  mat- 
ter! «tated  in  the  district  court  of  appeal 
opinion  tn  -regard  to  this  subject. 
AH  concur,  except  MELVIN,  J.,  absent 


<41  Col.  App.  113) 

GOIiDBN  V.  CITT  OF  VALLBJa 
(CiT.  1982.) 

OXstrict  Oonrt  of  Appeal,  Third  District,  CaU- 
fomia.  May  9,  1919.  Rehearing  Denied  Jane 
7,  1919;  Denied  by  Supreme  Court  July  7, 
1919^ 

1.  BouNOABiES  ^5>54(6)— Notes  ok  Subvktob 

— PBFSUMPTIOW— BUBDBN  OF  Pboof. 

The  field  notes  of  a  government  snrreyor 
dionld  be  accepted  as  presumptively  correct, 
and  may  be  overcome  only  by  a  preponderance 
of  evidence  that  the  snrveyor  actually  establish- 
ed a  comer  monument  otherwise  than  as  indi- 
cated by  the  notes;  the  burden  of  proof  being 
on  the  party  so  contending  to  show  that  the 
stake  and  monument  in  the  location  contended 
for  are  those  of  the  original  surveyor  and  the 
designated  boundary  of  the  survey. 

2.  BoTTRDABins    ^»46(3)  —  ExTENSioH    or 

AOBEEUENT. 

An  agreement  cannot  be  extended  by  impli- 
cation or  Otherwise  to  boundaries  not  consid- 
ered. 

8.  BOUNnABIES  ®=>53— AOBIEMSNT— EaroFPix 
— NoNJOIWINa  OWNEBS. 

Survey  to  establish  a  boundary  line  between 
the  sole  owner  on  one  side  and  one  of  several 
owners  on  the  other  does  not  estop  those  of  the 
several  owners  on  the  other  side  who  did  not 
Jdn  in  it 

4.  BotmoABiES  «=»37(3)— Location  of  Cob- 
w««— Sufficiency  of  Evidenck. 
In  ejectment  plaintiff  claiming  that  a  cer- 
tain mound  of  rock  was  the  location  of  a  comer 
of  his  property,  and  defendant  city  insisting  the 
true  corner  was  on  the  other  side  of  a  creek, 
finding  that  such  comer  was  located  as  claimed 
by  defendant  city  held  supported  by  the  evi- 
dence. 

Appeal  from  Superior  Court,  Solano  Coun- 
ty; R.  H.  Latimer,  Judge. 

Action  by  William  K.  Golden  against  the 
City  of  Vallejo.  Judgment  for  defendant 
and  plaintiff  appeals.    Affirmed. 

James  H.  Boyer,  of  San  Frands.co,  for  ap- 
pellant 
U  O.  Harrier,  of  Tallejo,  for  respondent 

BOEKBTT,  J.  The  action  Is  In  ejectment 
and  the  vital  question  relates  to  the  title  to 
a  strip  of  lapd  through  which  flows  a  creek 


Into  a  reservoir  belonging  to  the  water  ays- ' 
tern  of  the  city  of  VaUeJa    Appellant  OY^ns 
the  N.  E.  %  of  the  N.  E.  %  <^  section  9.  T. 
5  N.,  R.  3  W.,  M.  D.  M.,  and  the  respondent 
owns  the  quarter  directly  east    The  contro-, 
versy  Is  over  the  boundary  between  these, 
subdlvlsiona,  and  the  <»ily  ppint  in  dispute, 
is  as  to  the  location  of  the  northeast  comer  of : 
Golden's  property.    Appellant  claims  that  a 
certain   mound    of   rock   called   the   "O'C. 
comer"  (or  O'Connor  oomer)  Is  the  proper 
point,  while  respondent  InslBts  that  the  low- 
er.  court  was  jnstlQed  by  the  evidence  In  find- 
ing that  the  true  comer  is  on  the  other  side 
o£  the  creek,  where  it  was  located  in  1892 
by  B.  N.  Eager,  the  county  surveyor  of  So- 
lano county. 

The  following  diagram  illnstrates  these 
points  and  also  the  disputed  tract  of  land, 
being  about  180  feet  In  width  and  a  quar- 
ter of  a  mile  In  length: 


The  saW  waterway  Is  of  great  Importance 
to  the  dty  of  Vallejo  and  It  has  been  used 
as  a  part  of  Ita  water  system  since  1892. 
No  doubt  this  was  known  to  Golden  when  he 
took  up  his  part  of  the  section  In  1907,  and 
be  must  have  been  familiar  with  said  Eager 
comer  and  the  claim  of  the  city  to  this  dis- 
puted tract.  He  waited,  however,  till  1914 
before  questioning  the  city's  right  and  title 
to  the  property.  This  circumstance  is  not 
decisive,  though,  as  neither  estoppel  nor  pre- 
scription is  claimed,  but  it  can  hardly  be  ig- 
nored In  the  consideration  of  the  good  faith 
of  th6  parties. 


4S9For  otkar  cases  saa  samv  topic  and  KBT-NUMBBB  In  all  Kay-Numbarad  Dlgasti  and  Indaxaa 
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Independent,  liowerer,  ot  any  delay  by 
either  party  In  claiming  title,  we  are  satis- 
fied after  a  careful  reading  of  the  entire  rec- 
ord that  there  In  sufficient  support  for  the 
court's  finding  that  said  northeast  comer  of 
appellant's  land  la  located  on  the  western 
side  of  the  creek,  substantially  as  testified 
to  by  said  Eager. 

The  question  Is  to  be  determined  largely 
by  a  consideration  of  the  expert  erldMice, 
the  testimony  of  the  surveyors  who  were 
called  by  the  respective  parties.  It  may  be 
admitted  that  some  support  Is  furnished  for 
appellant's  theory,  that  the  said  "O'C.  corner^ 
was  established  by  the  original  government 
survey  as  the  common  comer  of  said  sections 
3,  4,  0,  and  10.  There  is  some  evidence  that 
it  was  so  recognized  in  the  community  for 
many  years,  and  the  testimony  of  plaintiff, 
himself  a  surveyor,  O.  H.  Bnckraan,  county 
surve.vor  of  Napa  county,  and  Surveyor  B. 
L.  Mlncher  rather  favor  appellant's  view; 
but  it  Is  somewhat  significant  that  in  the 
testimony  of  Mr.  Golden  are  found  the  fol- 
lowing statements: 

"I  made  notes  of  this  survey  [bis  survey  of 
the  grounds],  but  I  did  not  make  a  map  of  it.  I 
have  not  these  notes  here;  I  don't  know  where 
they  are.  *  •  •  The  surveying  work  that  I 
did  there  is  not  in  accordance  with  the  govern- 
ment rules  for  establishing  lost  comers." 

Mr.  Buckman  also  admitted: 

"I  have  not  the  notes  of  the  survey  I  made  for 
Mr.  Golden.  I  have  mislaid  them  and  cannot 
find  them." 

On  the  other  hand  it  is  apparent  that  Mr. 
Eager  and  T.  D.  Kilkenny,  city  engineer  of 
Vallejo,  who  made  surveys  of  the  premises, 
submitted  full  notes  of  their  work  and  were 
thoroughly  e.xaroined  and  cross-examined  by 
the  court  and  the  parties. 

Of  course,  this  circumstance  Is  not  to  be 
unduly  magnified,  but  it  could  hardly  be  dis- 
regarded In  viewing  the  conflicting  testimony 
of  snid  experts.  Manifestly,  we  are  not  call- 
ed upon  to  say  whether  the  testimony  of 
plaintiff's  experts  would  have  supported  a 
conclusion  In  favor  of  his  theory,  but  to  de- 
termine whether  there  is  any  substantial 
support  for  the  adverse  finding  of  the  court. 

As  to  this  "O'C.  corner"  Mr.  Eager  testi- 
fied: 

"It  had  marks  on  it  and  they  were  not  govern- 
ment markings.  It  was  a  stake  with  O'C.  on 
it  If  I  had  not  made  any  survey  at  all  and 
just  came  across  that  mound  of  rocks  when  I 
first  made  my  survey  in  1887,  there  was  plenty 
about  it  to  show  me  that  it  was  not  the  govern- 
ment comer.  The  stake  itself  was  a  redwood 
stake,  and  it  was  a  fiat  board,  and  the  govern- 
ment corners  are  always  stakes  larger  than  a 
flat  board.  •  •  •  The  mound  of  stones  at  the 
O'C.  comer  was  smaller  than  the  government 
builds  for  the  section  comers.  *  *  *  It  was 
not  the  government  corner  because  government 
comers  are  never  marked  in  the  way  this  was." 


And  as  to  this,  plainttfT  himself  testified: 

"The  O'C.  comer  eonsista  of  a  pile  of  rocks 
with  a  stake  in  it  marked  'O'C  The  letters  O. 
C.  are  cut  into  the  stake.  I  first  saw  the  O'C. 
comer  with  the  same  stake  in  It  over  20  years 
ago.  I  am  familiar  with  the  manner  in  which 
section  comers  are  marked  by  government  sur- 
veyors. The  O'Connor  comer  is  not  marked 
in  tiiat  manner." 

Clearly,  the  foregoing  furnishes  some  evi- 
dence that  the  monument  placed  at  said 
point  was  not  the  work  of  the  government 
surveyor.  It  Is  not  conclusive,  but,  in  the  ab- 
sence  of  any  positive  evidence  as  to  who 
placed  said  flat  board  and  rocks,  it  is  a  cir- 
cumstance tending  to  show  that  It  was  the 
work  of  another  than  the  government  survey- 
or and  that  it  was  done  at  a  different  time 
from  the  original  survey.  It  being  a  talr  in- 
ference that  the  government  surveyor  would 
pursue  the  usual  course  of  the  official  sur- 
veyor in  marking  the  comer.  Or,  If  It  be 
assumed  that  the  original  monument  was 
destroyed  or  ^aced  and  another  put  in  its 
place  by  the  government  surveyor  or  some 
one  else  acting  in  good  faith.  It  is  not  unrea- 
sonable to  expect  that  the  substituted  monu- 
ment would  conform  as  nearly  as  possible 
to  the  orlginaL  We  are  to  keep  in  mind  that 
it  la  a  question  of  probabilities  whether  the 
so-called  monument  or  any  monument  was 
placed  at  that  point  by  the  government  sur- 
veyor, and  said  circumstance  was  of  some 
Importance  In  determining  that)  question. 
In  other  words,  It  is  less  probable  that  it 
wad  a  government  monument  by  reason  of 
the  fact  that  its  construction  was  so  different 
from  the  usual  government  monument  that 
marks  the  comer  of  a  township. 

Another  clrcnmstance  of  greater  signif- 
icance Is  that  It  does  not  conform  to,  but 
rather  contradicts,  the  calls  of  the  original 
field  notes.  These  notes  show  that  when  the 
surveyor  in  1863  ran  north  between  sections 
0  and  10  he  set  the  comer  post  for  8,  4,  9, 
and  10  amidst  some  live  oak  trees.  Then 
running  east  between  sections  3  and  10,  be 
crossed  the  creek  at  S  chains.  That  Is,  he 
had  to  ran  east  from  the  comer  to  reach  the 
creek.  If  we  are,  therefore,  to  give  effect  to 
this  original  report  of  the  government  sur- 
veyor, we  must  place  the  comer  on  the  west 
of  the  creek,  but  the  O'C  comer  is  on  the 
east  side. 

As  to  this  Mr.  Bnckman  testified: 

"I  recall  that  the  field  notes  of  the  govern- 
ment survey  say  that  you  left  the  post  and  cross- 
ed the  creek  three  chains  east  of  the  post.  Ton 
could  not  do  that  if  the  O'Connor  comer  is  the 
corner  location.  The  O'Connor  corner  is  east 
of  the  creek,  while  the  corner  referred  to  in  that 
part  of  the  field  notes  would  be  west  of  the 
creek." 

Again,  there  Is  no  chamlsal  at  the  O'Con- 
nor comer,  whereas  the  fitid  notes  say  that 
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tbe  snrreyor  Ui  lea-ving  tli«  comer  establisli- 
ed  by  blm  left  the  '^diBmlul  at  post."  As 
to  this  Mr.  Eager  testified: 

"There  was  chamisal  near  tbe  i>08t  that  I  set 
and  west  of  it.  Chamisal  is  vet;  scattering  di- 
rectly east  of  the  post,  and  as  yon  approach  the 
creek  it  disappears  altogether.  I  am  familiar 
with  the  location  of  the  O'O.  comer  and  there 
is  no  cfaamiaal  anywhere  near  it,  and  there 
never  was  any  chamisal  near  it  to  my  knowl- 
edge. I  located  first  in  1892  and  I  didn't  find 
any  there.    I  didn't  find  any  there  in  1887." 

Mr.  Golden  admitted  this  In  Us  testimony: 

"^liere  ia  no  chamisal  right  around  the  O'C. 
point;  there  is  chamisal  around  the  ESager  cor- 


bie field  notes  also  say  that  the  comer 
was  at  a  certain  distance  and  angle  from 
certain  live  oak  trees  18  and  20  inches  In 
diameter.     As  to  tbls  Mr.  Eager  testified: 

"I  coald  not  find  the  live  oak  18  inches  In 
diameter  referred  to  in  page  5  of  tbe  govern- 
ment field  notes,  or  any  stamp  or  anything  to 
correspond.  I  could  not  find  any  of  the  heavy 
trees  or  stumps  near  tbe  O'C.  corner  called  for 
in  the  government  field  notes.  I  made  a  search 
for  them." 

Again,  on  tbe  line  running  south  from  the 
government  comer,  the  field  notes  say  there 
should  be  three  creek  crossings.  From  the 
O'C  comer  a  line  running  south  to  the  south- 
east comer  of  section  16  would  not  cross  the 
creek  at  all.  Tbe  testimony  of  tbe  survey- 
ors shows  tbls  beyond  controversy.  FlalntUf 
testified: 

"If  I  drew  a  line  from  tbe  O'Connor  comer 
Bontb  to  tbe  southeast  corner  of  section  9,  I 
would  not  cross  tbe  creek  before'  I  got  to  tbe 
lake.  The  creek  would  be  on  the  west  side  of 
the  line." 

Mr.  Kilkenny's  testimony  is: 

"A  line  running  south  from  the  O'C.  comer 
doos  not  cross  the  creek  at  all ;  did  not  come 
-within  a  chain  of  it.    It  runs  east  of  the  creek." 

There  are  some  other  particulars  In  which 
the  O'O.  comer  does  not  correspood  with  the 
calls  of  the  original  government  surrey, 
hnt  we  need  not  spedfjr  them. 

As  to  the  significance  of  tbe  field  notes  in 
the  determination  of  such  questions  there  can 
he  no  controversy.  In  the  case  of  Tolo  r. 
Kolan,  144  Cal.  448,  77  Pac.  1007,  speaking 
of  the  duty  of  a  surveyor,  in  bis  effort  to 
establish  boundary  lines,  the  Supreme  Court 
said: 

"Tbe  field  notes  should  be  taken  and  from 
the  courses  •  •  •  therein  the  surveyor 
should  endeavor  to  fix  the  line  precisely  as  it  Is 
called  for  by  the  field  notes.  He  should  en- 
deavor to  retrace  the  steps  of  the  man  who  made 
tbe  original  survey.  If  by  so  doing  the  line 
can  be  located,  it  must  t>e  done,  and,  when  su 
located,  it  must  control.  *  *  *  He  is  not  au- 
thorized to  correct  what  tbe  government  has 
done." 


[1]  Of  Course,  tbere  are  certalfi  established 
rules  for  the  Interpretation  of  tbe  field  notes 
that  must  be  applied  In  proper  cases.  One 
of  these  upon  which  sppellnnt  Insists  is  con- 
tained in  subdivision  2,  section  2077,  of  thei 
Code  of  Civil  Procedure,  as  follows: 

"When  permanent  and  visible  or  ascertained 
boundaries  or  monuments  are  incnnsistent  with 
the  measurement  either  of  linos,  angles,  or  sur- 
faces, tbe  boundaries  or  monuments  are  par- 
amount." 

Tbe  application  of  tbls  mle,  however; 
presupposes  that  the  monument  at  the  O'Con- 
nor comer  was  placed  there  by  the  govern- 
ment  surveyor  to  mark  tbe  comer.  But  that 
was  not  established,  and  the  court,  in  view  oC 
all  the  evidence,  was  Justified  in  rejecting 
that  theory.  As  we  have  already  seen,  there 
were  some  circumstances  favoring  appel- 
lant's view  as  to  that  monument,  but,  in 
view  of  the  whole  record,  the  probflbilltles 
are  decidedly  the  other  way.  At  least — and 
that  is  as  far  as  we  are  required  to  go — in 
consideration  of  tbe  rule  that  the  field  notes 
of  tbe  government  surveyor  are  to  be  accept- 
ed as  presumptively  correct  and  may  be 
overcome  only  by  a  preponderance  of  evi- 
dence that  the  surveyor  actually  established 
the  comer  monument  at  said  O'C.  comer, 
and  that  the  burden  of  proof  was  upon 
plaintiff  to  show  that  said  stake  and  monu- 
ment are  those  of  the  origrinai  surveyor,  and 
also  tbat  they  were  intended  to  locate  tlie 
designated  boundary  of  such  survey  (Pnuly 
v.  Broadnax,  1S7  Cal.  893,  108  Pac.  271), 
we  cannot  bold  that  the  court  erred  in  re- 
jecting said  O'C.  monument  as  controlling. 

Other  important  circumstances  are  dis- 
closed by  the  record  that  tend  to  Justify  the 
court's  position  in  reference  to  the  O'Connor 
corner.  Among  these  is  the  fnct  that  if  It 
were  accepted  as  the  trae  location,  the  Gold- 
en tract  would  contain  45^  acres  Instead 
of  the  normal  area  of  40  acres,  and  the  city's 
corner,  b'ing  across  the  creek  and  adjacent 
to  Golden's  land,  would  be  reduced  to  34V& 
acres.  Of  course,  consideration  of  quantity 
is  often  of  little  importance  in  tbe  determi- 
nation of  boundary  lines.  Frequently 
other  tests  are  more  signiflcnnt  and  satis- 
factory, but,  under  tbe  peculiar  circumstan- 
ces of  this  case,  the  disparity  between  these 
suppo^ly  equal  subdivisions  which  would 
thereby  be  created,  strongly  confirms  the  ac- 
tion of  the  court  in  rejecting  tbe  said  O'C. 
corner. 

It  was  manifestly  the  Intention  of  the 
government  surveyor  to  make  these  respec-' 
tlve  subdivisions  as  nearly  equal  as  possible, 
and  tbls  intention  might  properly  be  regard-' 
ed'  as  a  decisive  factor  In  the  rejection  of 
appellant's  claim,  though  otherwise  the  evi- 
dence might  be  deemed  sufficient  to  uphold  it' 
In  this  connection  it*  may  be  recalled  that 
the  practice  in  making  tbe  government  sur- 
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r«7  at  a  townsblp  Is  to  begin  at  the  south- 
east corner  and  proceed  from  the:  south  and 
east  toward  the- north  and  west,  and  the 
BHierfil  rule  Is  that  any  deficiency  in  the 
section  or  fractions  thereof  attaches  to  the 
last  part  of  the  survey.  Theoretically,  at 
least,  the  interior  sections,  such  as  9  and  10 
included  herein,  must  contain  the  full  num- 
ber of  acres  called  for.  A  stronger  showing 
than  was  made  by  appellant  would  be  re- 
quired to  justify  the  trial  court  in  ignoring 
the  presumption  that  the  government  sur- 
veyor performed  his  duty  properly  in  ac- 
cordance with  the  general  custom  In  sach 
matters. 

Respondent  calls  attention  to  scmie  other 
<:lrcumstances  tending  to  discredit  the  Q'Con- 
nor  comer,  bnt  it  should  not  be  necessary 
to  notice  them  all  spedflcally. 

A«  to  the  so-called  Eager  comer,  it  was  es- 
tablished by  the  said  county  surveyor  of  So- 
lano county  upon  the  theory  that  it  repre- 
sented what  is  known  as  a  "lost  comer." 
He  testified  that  he  applied  the  rale  of  't>ro- 
portionate  measurements."  Whatever  crit- 
icism may  be  made  of  the  particular  method 
that  he  pursued  in  locating  the  comer,  there 
can  be  no  doubt  that  the  evidence  is  suffi- 
cient to  warrant  the  conclusion  that  it  is 
substantially  in  accordance  with  the  original 
survey. 

As  said  in  Howard  v.  Cunningham,  171 
Pac.  978,  concerning  the  location  of  a  govern- 
ment corner: 

"The  whole  qaestion  is  one  of  fact,  and,  the 
trial  court  having  determined  it,  that  ends  the 
matter  so  far  as  an  appellate  court  is  con- 
cerned." 

This,  of  course,  is  to  be  tal^en  with  the 
qualification  that  there  is  substantial  evi- 
dence to  support  the  trial  court's  conclu- 
sion, and  of  that  there  can  be  no  doubt  here- 
in. Manifestly,  there  were  several  slight 
mistakes  made  by  the  government  surveyor 
and  there  are  some  inaccuracies  in  his  sur- 
vey. But  there  is  much  stronger  reason  for 
accepting  the  Eager  comer  than  the  O'C. 
comer.  It  corresponds  more  closely  with 
the  calls  of  the  surveyor  than  does  the  other. 
It  is  true  that  it  does  not  meet  every  require- 
ment, but  it  seems  reasonable  and  probable 
that  it  is  practically  at  the  point  selected 
by  the  original  surveyor.  Respondent,  in  its 
brief,  follows  carefully  the  survey  of  Mr. 
Eager  and  points  out  step  by  step  how  it  con- 
forms substantially  to  the  calls  of  the  orig- 
inal field  notes.  As  before  stated,  the  weight 
of  the  evidence  is  decidedly  In  favor  of  bis 
survey,  although  on  the  line  ranning  north 
the  O'C.  corner  cotnes  nearer  satisfying  the 
call  as  to  natural  monuments  than  does  the 
Eager  corner.  But,  as  stated  by  respondent, 
as  to  this  course,  neither  of  the  rival  comers 
fits  the  government  field  notes  with  exact- 
mesa    Therein  a  mistake  was  probably  made 


In  the  original  anrvey  or  In  th«  record 
made  of  it,  as  pointed  out  by  >  Mr. ;  Eager. 
Be  that  as  it  may,  we  cannot  hold  that  this 
difficulty  afTects  In  the  slightest  the  finding  of 
flifi  lower  court. 

Much  is  said  in  appellant's  brief  as  to 
monuments  and  the  rule  that  gives  them 
precedence  over  courses  and  distances.  Spe- 
cial emphasis  is  laid  upon  the  requirement 
of  the  field  notes  as  to  certain  creek  cross- 
ings, and  it  is  dahned  that  due  consideration 
was  not  accorded  to  this  circumstance.  But 
as  to  that  appellant  is  mistaken. 

Mr.  Eager's  explanation  along  that  line 
se^ns  quite  reasonable  and  satisfactory.  Be 
said: 

"The  principal  reason  I  had  for  not  accepting 
the  O'C.  comer  as  the  common  corner  of  3,  4,  9, 
and  10  was  that  it  was  on  the  wrong  side  of 
tbe  creek.  The  government  field  notes  stated 
that  it  was  three  chains  to  the  west  of  the 
creek,  while  as  a  matter  of  fact  the  O'C.  comer 
was  east  of  the  creek.  It  did  not  correspond 
with  the  check  of  the  government  notes;  those 
were  tbe  reasons  that  time,  and,  besides,  X 
checked  the  course  of  the  creek.  The  course  of 
the  creek  south  of  the  O'C.  comer  did  not  cor* 
respond  with  the  government  field  notes.  The 
O'C.  corner  would  not  check  with  the  notation 
in  the  field  notes  which  reads:  'Running  north 
between  sections  9  and  10  on  a  variation  of 
16'^  degrees  east  of  49.50  chains  across  creek  25 
links  wide,  course  southwest,  enter  chamisal.' 
Tbe  line  which  I  established  does  correspond 
with  this  course,  that  is  another  reason  for 
leaving  the  corner  where  I  did.  The  O'C.  comer 
does  not  correspond  with  the  measurements  east 
and  west,  nor  with  the  proportional  measure- 
ments. 'The  field  notes  stated  that  the  comer 
was  3  chains  to  the  west  of  the  creek,  and  1  con- 
sidered that  I  had  got  approximately  that  dis- 
tance. There  was  a  crossing  of  the  creek  at  3 
chains  south  of  the  corner  which  I  re-establish- 
ed, which  corresponded  with  the  government 
field  notes,  and  the  line  also  corresponded  with 
the  government  field  notes  running  north.  •  •  • 
There  is  a  much  better  monument  rijfht  there 
than  the  statement  of  a  surveyor  that  he  follow- 
ed the  bed  of  the  creek  for  1,000  feet  practically 
north  and  south,  and  that  is  the  statement  <^ 
tbe  government  surveyor  that  he  commenced  at 
the  section  corner  to  3,  4,  9,  and  10  and  ran  on 
a  line  east  and  at  some  place  he  crossed  the 
creek.  He  says  that  on  tbe  line  running  east  he 
positively  crossed  tbe  creek  at  right  angles. 
There  is  a  discrepancy,  but  I  think  the  state- 
ment that  at  3  chains  he  crossed  the  creek  run- 
ning there  is  much  more  positive  than  that  he 
got  into  the  creek  bed  and  ran  along  it  •  •  • 
That  is  the  reason  I  discarded  the  O'C.  corner 
and  re-established  the  comer  in  a  different  wav. 
If  the  Buckman  line  which  runs  north  1,000 
feet  to  the  bed  of  the  creek  is  extended  south, 
it  should  attach  itself  to  the  southeast  corner  of 
section  10,  but  this  line  running  south  does  not 
correspond  in  any  respect  with  the  field  notes. 
It  is  a  blank  compared  with  the  government 
field  notes  for  the  2  miles  south.  If  I  were 
of  the  opinion  that  it  might  be  the  correct  line 
by  north,  a  description  of  it  in  accordance  with 
the  field  notes  from  the  south  would  show  that 
it  was  absolutely  wrong." 
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He  farther  points  out  that  the  O'C.  comer 
Mis  to  meet  the  situation  as  to  the  east  and 
»est  courses  and  distances. 

Mr.  Eager's  testimony  seems  clear  and  com- 
pitiienslTe,  and  It  can  leave  little  doubt,  If 
any,  that  appellant  has  no  legal  title  to  the 
property  In  dispute. 

We  can  see  no  merit  whatever  in  the  dalm 
that  respondent,  by  reason  of  acquiescence 
or  estoppel,  is  precluded  from  dlspntlng  the 
correctness  of  the  O'Connor  comer. 

[2,  >]  It  seems  that  In  1887  Mr.  Eager  was 
called  npon  to'  ran  a  line  between  the  lands 
of  Nelson  and  Madison  In  the  northerly  half 
of  sections  3  and  4.  It  is  tme  that  Mr.  Eag- 
er at  that  time  assumed  the  O'G  comer  to 
be  the  tme  government  comer.  It  was  so 
represented  to  him  by  Mr.  Nelson  and  he  pro- 
ceeded upon  that  basis.  There  was  no  ques- 
tion raised  as  to  Its  accuracy.  But  It  is 
manifest  that  the  acquiescence  and  agree- 
ment of  Nelson  and  Madison  as  to  said  cor- 
ner and  to  the  boundary  line  between  their 
parcels  of  land,  conceding  that  it  would  be 
binding  npon  them  and  their  successors, 
would  not  prednde  the  dty  of  Tallejo  from 
contestijig  its'  accuracy  in  reference  to  an 
mtlrely  different  tract  of  land.  Different 
tracts  are  in  controversy  here,  and  therefore 
a  different  line,  and  moreover,  the  United 
States  then  owned  the  land  now  owned  by 
appellant,  and  the  United  States  was  not  a 
party  to  the  proceeding.  It  will  not  be  dis- 
puted that  "an  agreement  cannot  be  extended 
by  implication  or  otherwise  to  boundaries 
not  considered  in  the  agreement"  (Grants 
Pass  Land  Co.  v.  Brown,  168  Cal.  456,  143 
Pac.  734),  and,  furthermore,  "A  survey  for 
the  purpose  of  establishing  a  boundary  line, 
made  between  a  sole  owner  of  the  land  on 
<Hie  side,  and  one  of  the  several  owners  of 
the  land  on  the  other  side,  does  not  estop  the 
owners  who  did  not  Join  in  it"  (Spring  y. 
Hewston,  62  (TaL  442). 

[4]  We  are  satisfied,  not  only  that  tbt  find- 
ings of  the  lower  court  are  Bupp<»ted,  but 
that  the  equities  In  the  case  are  with  re- 
spondent. 

The  judgment  Is  tbecefore  afilrmed. 

We  OHiciir:  CHIFMAN,  P.  i.;    HART,  J. 


(B  Idaho,  2M)' 

FREDERICK  v.  BRAINARD  et  il 

(Sopreme  Court  of  Idaho.    Jone  17,  1919.) 


1.  TbiaI.  «=»109— Openino   Statement." 

It  Is  not  a  proper  ground  for  nonsuit  that 
plaintMTa'  attorney,  In'  bis  opening  statem'etit 
to:tbe  jury,  failed  to  state  a  cause  of  action.:' 

4es>VoT  otber  cases  see  same  toplo  and  KSY-Hlfii 


2.  Appeal  ANn  Ebbob  «=3l050(l)— HASiiixss 
Ebbob— Hbabsat  EvinBNCK. 

The  admission  of  hearsay  testimony  in  re- 
gard to  a  matter  material  to  the  issues  con- 
stitutes reversible  error. 

3.  Appeal  ano  Ebbob  ®=>295  —  Review— 
Passion  ano  Pbejuoice. 

On  an  appeal  from  a  judgment  alone,  In 
the  absence  of  a  motion  for  a  new  trial  in  the 
court  below,  the  question  as  to  whether  a  ver- 
dict was  the  result  of  passion  and  prejudice  on 
the  part  of  the  jury  is  not  presented  for  re- 
view. 

4.  E^Atro  «=»69(1)— FBArnuuENT  Repbesen- 
tations— Sale  op  Pbopebtt— Damages. 

■Where  persons  occupying  a  fiduciary  rela- 
tionship to  a  vendor  of  certain  property  induce 
his  sale  thereof  to  a  third  person  by  means  of 
fraudulent  representatioDs,  and  at  the  time  of 
making  the  representations  they  are  negotiating 
a  sale  of  the  interest  of  the  vendor  in  the  prop- 
erty, together  with  their  own  interests  therein, 
which  negotiations  afterwards  result  in  a  sale, 
the  measure  of  damages  sustained  by  the  ven- 
dor is  the  difference  between  the  price  he  re- 
ceived for  his  interest  at  the  prior  sale  and 
that  which  he  would  have  received  as  a  result 
of  such  negotiations  had  he  not  disposed  thereof 
at  the  former  sale. 

Appeal  from  District  Conrt,  Sbostume 
County;  William  W.  Woods,  Jodge. 

Action  for  deceit  by  Ed  Frederick  against 
A.  J.  Bralnard  and  another.  Judgment  for 
plaintiff,  and  defendants  appeaL  Reversed, 
and  new  trial  ordered. 

James  A.  Wayne  and  H.  B.  WorsteU,  both 
of  Wallace,  for  appellants. 

Reed  &  Boughton,  of  Coeor  d'Alene,  and 
Ernest  M.  Flood,  of  Bonnets  Ferry,  for  re- 
spondent. 

RICEi  J.  Appellants  and  respondent,  who 
had  been  mining  partners,  organized  a  cor- 
poration nnder  tne  laws  of  this  state.  Re- 
spondent alleged  that  at  the  time  of  the  for- 
mation of  the  corporation  a  pooling  agree- 
ment was  entered  into  between  himself  and 
appellants,  whereby  all  of  the  stock  of  the 
corporation  was  to  be  held  subject  to  sale  by 
a  I  majority  of  the  partners,  and  that  appel- 
lants,- some  time  after  the  organization  of  the 
corporation,  represented  to  him  that  notwith- 
standing their  best  efforts  to  sell  the  capital 
stock' of  thecorporatlon,  or  Its  property,  they 
Were/  unsble  to  do  better  than  to  find  a  pur- 
chaser of  the  entire  assets  for  $750;  that  re- 
spondent, believing  the  representations  made 
to  him  and'  in  compliance  with  the  pooling 
agrOenieut,  sold  his  stock  In  the  corporation 
for  $260';  that  the  representations  made  by 
appellants  were  untrue  and  fraudulent,  in 
that  at  the' time  they  were  made  appellants 
had  dosed  a  deal  for  the  sale  of  the  corjiornte 
property  to, 'A.  A.  Dnnphy  for  $20,000.  Re- 
tt.-;—•.—,-<— 1.^04. 
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spoDdent  farther  alleged  that  appellants 
fraudulently  concealed  from  him  the  fact 
that  they  were  engaged  In  negotiations  for 
the  sale  of  the  property,  and  prevented  him 
from  meeting  the  purchaser.  Respondent 
prayed  for  damages  in  the  sum  of  $6,416, 
this  being  one-third  of  $20,000,  less  $250, 
which  he  had  received.  The  appellants  by 
their  answer  denied  all  the  material  allega- 
tions of  the  complaint.  The  jury  returned  a 
verdict  for  $1,000,  and  this  appeal  la  from 
the  Judgment  based  thereon. 

[1]  After  respondent's  opening  statement 
to  the  Jury  a  motion  for  nonsuit  was  made  by 
appellants  on  the  ground  that  no  cause  of 
action  bad  been  stated  therein.  The  court's 
action  in  denying  the  motion  is  assigned  as 
error.  The  action  of  the  court  was  in  ac- 
cordance with  the  decisions  of  this  court. 
Wheeler  v.  O.  R.  &  N.  R.  Co.,  16  Idaho,  375. 
102  Pac.  347:  Rauh  v.  Oliver,  10  Idaho,  3.  77 
Pac.  20;  Kroetcb  v.  Morgan,  10  Idaho,  172, 
77  Pac.  19. 

By  the  tenth  assignment  It  is  claimed  that 
the  court  erred  in  denying  the  motion  of  ap- 
pellants' counsel  to  strike  the  evidence  of 
■  respondent  as  to  matters  of  fact  which  had 
been  stated-  to  respondent  by  A.  A.  Dunphy. 
Respondent's  counsel  sought  to  prove  by  the 
testimony  of  respondent  that  A.  A.  Dunphy 
and  appellant  R.  L.  Brainard  were  together 
on  the  mining  property  of  the  corporation 
shortly  prior  to  the  time  respondent  was  in- 
duced to  sell  his  stock.  This  proof  was  ma- 
terial as  tending  to  show  that  negotiations 
for  the  sale  of  the  assets  of  the  corporation 
were  pending  at  the  time  respondent  disposed 
of  his  stock,  and  also  that  appellants  were 
concealing  such  negotiations,  as  well  as  the 
Identify  of  the  party  with  whom  they  were 
had. 

[2]  Respondent  testified,  over  objection  of 
counsel  for  appellants,  that  be  saw  two  men 
near  the  property  on  June  29, 1016,  and  that, 
although  at  the  time  of  seeing  them  he  did 
not  know  who  they  were,  be  afterwards 
learned  that  they  were  A.  A.  Dunphy  and  B. 
h.  Brainard.  Upon  cross-examination  he  tes- 
tified that  the  source  of  his  knowledge  was  a 
statement  made  to  him  by  Dunphy,  nearly  a 
year  afterwards,  to  the  effect  that  It  was  he 
(Dunphy)  and  Brainard  who  were  there  at 
that  time.  The  action  of  the  court  in  refus- 
ing to  strike  the  testimony  as  hearsay  was 
prejudicial  error,  for  which  the  Judgment 
must  be  reversed.  Allen  t.  KiUinger,  8  WalL 
480,  19  U  Ed.  470. 

[3]  It  appears  from  the  record  that  the 
trial  court  in  overruling  the  motion,  stated 
that  the  ftict  that  Dunphy  was  there,  and  ad- 
mitted being  there,  took  the  testimony  out  of 
the  rule  of  hearsay.  Dunphy  was  not  a  pai^ 
ty  to  the  action,  nor  interested  In  any  way 
In  the  result  thereof;  neither  was  he  a  wit- 
ness in  the  case.  Broadly  stated,  in  order  to 
make  a  statement  or  declaration  of  a  third 


party  admissible  In  evidence,  be  must  stand 
in  such  relationship  to  the  parties  in  interest, 
or  to  the  subject-matter  of  the  controversy, 
that  his  statements  are  in  effect  admissions 
against  the  interest  of  a  party  tp  the  suit,  or 
admissions  against  his  own  interest  at  a 
time  when  he  had  an  Interest  in  the  property, 
or  the  subject-matter  of  the  litigation,  to 
which  a  party  to  the  litigation  has  succeeded. 
There  must  exist  a  privity  between  the  de- 
clarant and  a  party  to  the  action,  or  the  de- 
clarant must  hare  occupied  the  position  of 
agency,  or  Iiave  been  designated  by  a  party 
as  one  from  whom  information  might  be  ob- 
tained In  regard  to  the  matter  in  dispute. 
Allen  V.  Klllinger,  supra;  Chapman  v.  Twit- 
cbell,  37  Me.  59,  58  Am.  Dec.  773;  Georgia 
Railroad,  etc.,  Co.  v.  Fitzgerald,  lOS  Ga.  607, 
34  S.  E.  316,  49  L.  R.  A.  175. 

In  the  case  at  bar,  Dunphy  did  not  occupy 
such  relationship  to  the  appellants,  or  to  the 
subject-matter  of  the  litigation,  that  bis 
statements  could  be  used  against  them. 

In  view  of  the  fact  thnt  another  trial  may 
be  had,  it  Is  proper  to  consider  another  of  the 
assignments  of  error.  Appellants  Insist  that 
the  evidence  was  InsuQIcIent  to  support  a 
verdict  for  $1,000  in  any  view  that  may  be 
taken  thereof;  that  if  a  verdict  was  returned 
for  respondent  at  all,  It  should  have  been  In 
a  larger  sum  than  $1,000.  It  Is  also  claimed 
by  appellants  that  there  was  no  evidence 
from  which  the  measure  of  damages  could  be 
established.  Ai  pellants  did  not  move  for  a 
new  trial  in  the  lower  court.  An  appeal  from 
the  Judgment  does  not  present  for  review  the 
question  as  to  whether  or  not  the  verdict  was 
the  result  of  passion  or  prejudice  on  the  part 
of  the  jury.  Appellants  cannot  complain 
that  the  judgment  against  them  was  for  a 
less  amount  than  It  should  have  been. 

[41  The  contention  that  there  was  no  evU 
dence  of  damages  under  any  proper  rule  for 
the  measurement  thereof  Is  without  merit. 
The  measure  of  damages  in  this  case  is  deter- 
mined by  the  Issues  presented  by  the  plead- 
ings. It  was  alleged  that  a  pooling  agreement 
existed,  and  that  appellants  had  closed  a  deal 
for  the  sale  of  the  corporate  property  at  the 
time  respondent  was  Induced,  by  means  of 
fraudulent  representations,  to  sell  his  stock. 
It  is  immaterial  whether  the  deal  was  closed 
or  not,  provided  negotiations  for  the  disposi- 
tion of  the  property,  which  afterwards  r^olt- 
ed  in  a  sale,  were  under  way.  In  view  of  tba 
Issues  presented  by  the  pleadings.  If  the  Jnty 
found  for  respondent  on  all  the  issues,  hla 
measnre  of  damages  would  be  the  difference 
between  what  he  did  receive  and  what  he 
would  have  received  from  the  sale  made  by 
appellants,  as  his  proportion  of  the  purchase 
price  of  the  property,  had  he  not  been  induc- 
ed by  them  to  dispose  of  hla  interest  prior 
thereto.  If  the  jury  found  there  was  a  pool- 
ing agreement,  the  relationship  between  re* 
si)ondent  and  appellants  would  be  fldodaiy 
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in  Us  nature^  and  appellants  coold  not,  by 
fraudulent  means,  deprive  respondent  ot  his 
proportion  of  the  purchase  price  without  be- 
coming liable  to  him  for  his  loss.  In  case 
respondent  proved  that  appellants  perpetrat- 
ed a  fraud  npon  him,  but  faUed  to  prove  the 
existence  of  a  pooling  agreement  to  the  sat- 
isfaction of  the  ]ui7,  the  proper  measura  of 
damages  was  a  matter  to  be  covered  by  the 
Instructions  tO  the  jury,  which,  not  being 
contained  In  the  record,  are  presumed  to 
have  been  correct. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered.    Costs  awarded  to  appellants. 

MORQAN,  a  3^  and  BUDGE,  J,,  concnr. 


(tt  Idabo.  tat 
WONNACOTT  t.  KOOTENAI  COUNTI. 

(Snpr«ne  Court  of  Idaho.    July  7,  1919.) 

1.  LnoTATioiT  or  Actions  «s>34  (8)— Action 
AoAiNerr  Assbssob— FAiLtrBi  to  Coixzgt 
AND  Fat  Ovkb  Taxks— "Liabiutt  Cskat- 

BD  BT   STATUTK." 

Comp.  Laws,  |  4064,  snbd.  1,  wkieh  pre- 
■eribea  the  period  of  limitation  for  commene- 
ins  an  action  upon  a  liability  created  by  stat- 
ate,  other  than  a  penalty  or  forfeiture,  is  ap- 
plicable to  an  action  ■against  an  assessor  to  re- 
cover because  of  his  failure  to  collect  taxes  upon 
PMSonal  property,  and  because  of  his  failure 
to  pay  to  the  county  treasurer  moneys  collected 
in  his  official  capacity. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Uabili- 
ty  Created  by  Law.] 

i.  LmiTATioN  or  Actions  4b»41— Atpuoa- 
tion  op  Statutb— SET-Orr. 
Statntas  of  limitation  apply  as  well  to  a 
dalm  lor  a  sum  attempted  to  be  set  off  as  to 
one  on  which  an  actkin  is  to  be  bron^t. 

Budge,  J.,  dissenting. 

Appeal  from  District  Coart,  Kootenai 
Cbnnty;  WUllam  W.  Woods,  Judges 

Action  by  Fred.  B.  Wonnacott  against  the 
County  of  Kootenai  for  salary  and  expenses 
as  assessor,  with  croes-complalut  by  defend- 
ant. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Bert  A.  Beed,  «f  Coenr  d'Alene^  for  appel- 
lant. 

McB^rland  ft  licFarland,  of  Ooeor  d'Alene, 
tor  respondent. 

MOBGAN,  a  3.  During  the  years  19U, 
1912,  1915,  and  1010  recpondent  was  assessor 
of  Kootenai  county.  He  did  not  hold  that 
office  in  1913  and  1914.  Bis  salary  ft>r  the 
third  quarter  of  1916  amounted  to  $450,  for 
iHiich,  together  with  $14.40  exx)ended  by  him 


In  performing  his  official  duties,  be  filed 
claims,  which  wero  disallowed  by  the  board 
of  county  commissioners.  This  action  was 
commenced  to  recover  the  amounts  so  claimed. 

The  county  filed  an  answer  and  cross- 
complaint  wberdn  it  Is  alleged,  among  other 
matters,  in  eubstance:  (X)  That  in  1911  and 
1912  respondent  collected  taxes  on  personal 
property  (the  amount  collected  each  month 
being  specified)  and  that  he  did  not  report 
such  collections  to  the  county  auditor  and 
pay  the  money  to  the  county  treasurer  on 
the  first  Monday  of  the  month  next  after  its 
collection,  nor,  in  case  of  the  moneys  so  col- 
lected in  1911,  until  March  4,  1912.  and«  In 
case  of  the  moneys  so  collected  In  1912,  untU 
February  1,  1918,  and  that  respondent  there- 
by became  Indebted  to  appellant  In  a  sum 
equal  to  Interest  on  the  money  so  retained 
by  him  at  the  rate  of  7  per  cent  per  annom 
for  the  time  It  was  retained,  amounting  ts 
$461.22  for  1911,  and  $181.37  for  1912.  (2) 
That  during  the  year  1911  respondent  collect* 
ed  $3,719.21  as  taxes  on  personal  property 
and  accounted  for  and  paid  to  the  treasnrar 
of  Kootenai  county  only  $2,639.48  thereof; 
and  that  he  Atiled,  ne^ected.  and  refused  to 
pay  the  balance  of  the  amount  collected,  being 
the  sura  of  $1,179.78;  also  that  during  the 
year  1912  he  collected  $3,401.08  as  taxes  on 
personal  property,  and  accounted  for  and 
paid  over  only  $2,397.95  thereof,  and  that  be 
failed,  neglected,  and  refused  to  pay  the  bal- 
ance  of  the  amount  collected,  being  the  sum 
of  $1,008.18.  (3)  That  during  the- years  1911 
and  1912  respondent  assessed  certain  perw 
sonal  property  and,  in  violation  of  the  law 
and  of  his  duty  as  assessor,  fkiled  to  make 
the  proper  entries  upon  the  records  so  that 
the  taxes  thereon  would  become  a  Uen  npon 
the  real  property  of  the  owners  thereof;  that 
the  same  has  never  been  accounted  for  or 
paid  to  appellant,  and  that  because  of  such 
failure  and  neglect  of  duty  there  became  due 
to  it  from  respondent  $1,171.92  for  1811  and 
$447.38  for  1912. 

Respondent  denied  the  allegations  of  the 
cros»«omplalnt  and  alleged  that  the  cause  ot 
action  therein  stated  was  barred  by  Ber, 
Codes  (now  C.  L.)  |  4064.  subd.  L 

At  the  trial,  wtaich  was  to  the  court  wltb> 
out  a  Jury,  respondent  introduced  evidence 
tending  to  prove  the  allegations  of  his  com- 
plaint and  rested.  Ai^>eliant  offered  proof 
tending  to  sustain  the  allegations  of  Its  an* 
swer  and  cross^somplalnt,  to  which  objections, 
on  the  ground  that  all  the  items  thereof 
were  barred  by  the  statute  above  dted,  were 
sustained. 

The  court  made  flndlnga  «t  fkct.  amons 
which  are  that  the  affirmative  answer  and 
the  cross-complaint  do  not  state  tacts  suffi- 
cient to  constitute  a  defense  or  counter- 
claim or  cause  of  cross-complaint  against 
respondent.  In  that  all  of  the  demands  and 
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claims  therein  Mated  are  barred  by  G.  !>.  S 
4054,  snbd.  1.  Judgment  was  for  tbe  plain- 
tiff, and  tbe  defendant  has  appealed. 
•  [1]  C.  Ia  S  4054,  snbd.  1,  prescribes  three 
years  as  the  period  of  limitation  for  com- 
mencing an  action  upon  a  liability  created  by 
statute,  other  than  a  penalty  or  forfeiture. 
Rev.  Codes,  §  1813,  in  force  during  1911  and 
1912,  provided  that  the  assessor  should  be 
liable  to  the  county  for  the  amount  of  taxes 
on  personal  property  assessed  by  him  and 
not  collected  as  provided  by  law.  That  ap- 
pears to  be  the  statnte  pursuant  to  which 
demand  was  made  In  appellant's  answer  and 
crosa-complaint  for  the  item  arising  from 
the  failure  of  respondent  to  collect  taxes 
upon  personal  property.  That  item  consti- 
tutes a  liability  created  by  statute  within 
the  meaning  of  subdivision  1,  |  4064. 

The  same  conclusion  is  reached  with  ro- 
spect  to  apt>ellant's  other  grounds  of  de- 
fense and  cross-complaint  It  Is  by  statute 
made  the  duty  of  the  assessor  to  pay  to  the 
county  treasurer  moneys  collected  in  his  offi- 
cial capacity,  and  his  dvU  liability  for  fall- 
tlre  to  perform  that  duty  and  to  pay  over, 
at  the  time  and  in  tbe  manner  required  by 
Jaw,  moneys  so  collected  by  him,  together 
with  interest  on  such  sums  thereof  as  he 
unlawfully  retained,  for  the  time  he  so  re- 
tained them,  is  a  statutory  liability,  action 
npon  which  Is  barred  by  the  section  last 
above  mentioned.  As  was  said  by  the  Court  of 
,  Appeals  of  Kansas  In  Board  of  Commis- 
sioners of  Cloud  County  v.  Hostetler,  6  Kan. 
App.  286,  61  Pac.  62,  "The  liability  of  an 
officer  to  pay  over  money  to  the  county  treas- 
urer, as  required  by  law,  is  one  created  by 
statute,  •  •  •  "  and  by  the  Supreme  Court 
of  Washington  in  Spokane  County  v.  Pres- 
eott,  10  Wash.  418,  68  Pac.  661,  67  Am.  St 
Rep.  733,  an  action  to  recover  because  of  the 
f&flnre  of  the  treasurer  to  turn  over  county 
funds  to  his  successor,  "The  essence  of  this 
iMtlon  is  for  the  breadi  of  those  statutory 
duties  Imposed  upon  tbe  treasurer."  See,  also, 
County  of  Ada  v.  Ellis,  6  Idabo,  383,  48  Pac. 
1071;  People  v.  Van  Ness,  76  Cal.  121,  18 
Pac.  139;  Board  of  Commissioners  v.  Van 
Slyck,  52  Kan.  622,  35  Pac.  299;  Sonoma 
County  v.  Hall,  1^  Cal.  689,  62  Pac.  257, 
812,  65  Pac  12,  45d;  State  v.  Davis,  42  Or. 
84,  71  Pac.  68,  72  Paa  817;  People  v.  Putnam, 
62  Colo.  617,  122  Pac.  796,  Ann.  Cas.  1913E, 
1264;  Gallatin  County  v.  United  States  Fidel- 
ity &  O.  Co.,  50  Moot  65, 144  Pac.  1085. 

<  [2]  AiHEiellant  Insists  tbat  since  It  did  not 
Mek)  bi  Its  •nswtt,  ito  recover  Judgment 
against  respondent,  its  demand  for  affirma* 
tlve: '  wllef  betng  oenfined  to  the  •  cross-com- 
{>lalnt,  and  since'  statutes  of  limitation  are 
n6t  applicable  to  defenses,  its  claim  against 
respondent  is  not  barred  for  that  purpose. 
Hie  affirinative  -  defuse  set  up  in'  the-  an- 
swer ia  meant 't6  bisa  aets«ff  and  Is  pleaded 
as  «' counterclaim. 


"A  counterclaim  of  a  defendant  is  regarded  . 

as  an  affirmative  action,  and  therefore,  unlike 
a  matter  of  pure  defense,  is  subject  to  the  oper- 
ation of  tbe  statute  of  limitations.  The  stat- 
ute applies  as  well  to  a  sum  attempted  to  be 
aet  oS  as  to  one  on  which  an  action  is  to  be 
brought"    17  R,  C.  L.  p.  746.  i  113. 

It  Is  true,  as  contended  by  appellant,  that 
C.  Lb  1 1945,  some  of  the  provisions  of  which 
are  discussed  in  the  views  of  tbe  other  mem- 
bers of  the  court,  hereunto  appended,  pro- 
hibits tbe  board  of  county  commissioners 
from  allowing  claim  against  the  county  un- 
der the  circumstances  tnereln  specified.  That 
contention  is,  however,  beside  tbe  issue. 
This  is  an  original  action  in  the  district  court 
and  not  an  appeal  from  an  order  of  the 
board  of  county  commissioners.  That  sec- 
tion, if  It  applied  to  this  case,  would  pro- 
hibit the  board,  when  respondent's  claim 
was  filed,  from  raising  the  statute  of  limita- 
tions In  his  behalf  as  a  bar  to  appellant's 
claim  against  him  and  from  allowing  his  de- 
mand regardless  of  that  of  the  county,  but 
did  not  prohibit  blm  from  pleading  it  in  his 
own  behalf  when  appellant  attempted  to 
make  its  stale  claim  an  offset  and  the  sub- 
ject of  connterdaim  in  an  action  which  be 
was  prosecuting  against  it  In  the  district 
conrt  To  tbe  last-mentioned  proceeding  it 
has  no  application. 

The  Judgment  is  affirmed.  Costs  are 
awarded  to  respondent 

RICE,  J.  (concurrlne^.  Ai^ellant  Justifies 
its  refusal  to  allow  the  claim  of  ren>ond- 
ent  for  salary  by  a  reliance  upon  that  por- 
tion of  C.  t>.  §  1945,  which  prevents  a  county 
from  allowing  any  account  or  permitting  any 
warrant  to  be  issued  to  a  county  officer  in- 
trusted 'With  the  collecticm,  safe-keeping,  or 
disbursement  of  public  funds,  who  has  failed 
to  make  a  settlement  or  statement  of  bl* 
accounts  as  required  by  law,  or  wbo  bas 
failed  to  account  for  and  pay  over  public 
funds  received  by  him  when  and  as  reqalred 
by  law. 

I  think  that  portion  of  tbe  statnte  has  ref- 
erence to  the  accounts  of  a  county  officer, 
and  the  payment  by  blm  of  tbe  public  funds 
In  bis  possession  to  tbe  county  during  bla 
term  of  office.  Its  proper  construction  Is  sug- 
gested by  a  consideration  of  tbe  system  of 
county  goivemment  provided  for  by  our  Con- 
stitution and  statutes.  <  This  system  of  gov- 
ernment is  outlined  in  tiie  (^Iplon  of  this 
court  in  the  case  of  Leonard  v.  St.  Clair,  27 
Idaho,  568,  149  Pac.  1058.  It  Is  not  neces- 
sary to  repeat  the  substance  of  that  opinion 
here.  Suffice  It  to  say  that  in  line  with  what 
Is  stated  in  that  opinion  section  1945  pre- 
vents the  county  compilssloners  from  allow- 
ing an  officer's  salary,  or  recovery  thereof 
by  the  officer,  while  he  Is  in. default  in  mak- 
ing his  settlements  as  required  by  law  and 
in  the  pprformance^of  the  duties  of  bis  office. 
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-'■nie  sfatnte  does" 'not'  r«f er  to  a  former 
osunty  officer.  After  an  officer's  term  bas< 
expired,  and  be  has  made  his  settlements,  if' 
it  be  contended  that  by  reason  of  milstake  or 
firaod,  or  for  any  reason,  a  Just  settlement 
baa  not  been  made,  and  the  former  officer 
■flll  has  In  his  possession  public  funds  be- 
longing to  the  county  which  he  has  failed  to 
pay  orer-  to  the  proper  custodian  thereof,  it 
ifl  the  duty  of  the  county  to  institute  pro- 
ceedings for  recovery  of  such  funds.  But  the 
ma  king  of  a  settlement  with  the  board  of 
county  commissioners  is  not  a  mere  Idle  cer- 
emony. C.  L.  K  1917a  and  19171.  Km  settle- 
ment having  been  made,  it  requires  affirma- 
tire  action  upon  the  part  of  the  county  when, 
notwithstanding  the  settlement.  It  seeks  to 
recover  funds  claimed  to  be  In  the  posses- 
aioa  of  the  officer.  In  such  case,  section 
191S  has  no  application.  An  attempt  to  set 
up  any  sncb  indebtedness  in  opposition  to  a 
claim  against  the  county  becomes  an  affirma- 
tive act  on  the  part  of  the  county,  and  In 
tbla  case  It  must  be  held  that  the  allegations 
of  the  answer  set  out  matter  by  way  of  off- 
set or  counterclaim.  There  is  no  doubt  that 
the  statute  of  limitations  appUes  In  sadi  a 
ease. 

BUDOB,  J.     I  dissent 

The  complaint,  among  other  things,  con- 
tains tbe  following  allegations:  That  re- 
vondent  filed  his  claim  with  the  board  of 
oonnty  oommlssioners ;  It  was  disallowed;  at 
the  time  of  -ffiing  his  claim  he  had  not  failed 
nor  had  he  ever  failed  to  make  any  state- 
mmt  or  settlement  of  bis  accounts  as  re- 
quired by  law;  he  had  not  failed  nor  had  he 
ervep  failed  to  aocount  for  and  pay  over  the 
pubUo  funds  received  by  him  In  his  official 
capacity  when  and  as  required  by  law;  he 
was  not  In  any  way  a  delinquent  or  a  (de- 
faulter In  hla  trust;  and  he  was  not  indebted 
to  Kootenai  county  In  any  sum  of  money 
-whatever  upon  any  account  whatever. 

Appellant  answered,  denying  each  and 
every  allegation  of  the  complaint,  and  by 
way  of  an  affirmative  defense  alleged,  among 
other  things,  that  at  the  time  respondent 
presented  his  claim  to  the  board  he  was  in- 
debted to  Kootenai  county  in  various  sums 
collected  by  him  during  a  former  term  of 
office  as  assessor,  aggregating  an  amount  far 
In  excess  of  that  sued  for.  Appellant  also 
mod  a  cross-complaint,  alleging  In  substance 
that  the  respondent  was  Indebted  to  Kootenai 
county  in  various  sums  collected  by  him  dur- 
ing bis  former  term  of  office  as  assessor,  for 
the  years  1911  and  1912,  amounting  to  more 
tban  $3,000. 

Respondent  demurred  to  the.  affirmative 
defense  generally  and  for  the  further  rea- 
son that  the  alleged  matters  of  defense  were 
barred  by  the  provisions  of  G.  L.  $  4054, 
sobd.  1.  A  like  demurrer,  adding  the  addi- 
tional ground  that  the  cross-complaint  was 
ambiguous,  unintelligible,  and  imcertaln,  was 


Intierpesed  to  the  c»aB»<Mmplalnt.  -  Both'  de- 
murrers were  over  ruledi  Appellantansweredi 
the  cross-compIalnt,  setOnl^  up,  among. qthenj 
things,  the  above  statute  of  limitations:  . 

During  the  trial,  respondent  testified  in.  sub- 
stance that  he  had  not  failed  to  make  any. 
statement  or  settlement  of  his  accounts  as. 
required  by  law;  he  had  not  failed  t»  pay 
over  public  funds  reoelved  by  him  as  assess 
sor  when  and  as  required  by  law;  and  was: 
not  Indebted  to  the  county  in  any  amount  pr. 
sum  whatsoever  then  or  at  theitlme  he  filed 
his  dalm. 

Appellant  sought,  first  upon  cross-exaznina-- 
tlon  of  respondent  and  later  as  a  part  of  his, 
affirmative  defense,  to  prove  that  respondent 
was  indebted  to  Kootenai  county.  The  court 
refused  to  permit  the  cross-examination  of- 
respondent  to  go  back  of  the  pedod  of  the 
statute  of  limitations,  and  excluded  appel- 
lant's evidence  offered  In,  support  of  the  al- 
legations In  his  answer  on  the  ground  that 
the  matters  sought  to  be  Introduced  In  evi- 
dence were  barred  by  the  statute  of  limita- 
tions. The  assignments  predicate  error  upon 
the  rejection  of  this  evidence. 

The  real  question  is  whether  the  defense 
sought  to  be  made  by  appellant  is  barred  by. 
the  provisions  of  G.  Lu  |  4054,  subd.  1. 

If  the  facts  which  appellant  offered  in  evi- 
dence in  support  of  his  afflrmatlTe  answer 
constituted  a  set-off  or  counterclaim,  they 
were  properly  excluded,  but  I  do  not  so  re- 
gard  them,  nor  are  they  pleaded  as  such.- 
No  affirmative  relief  is  sought  In  the  an- 
swer, but  the  facts  alleged  are  set  up  as  a 
pure  defense. 

The  question  involves  an  Interpretation  of 
O.  L.  S  19M,  the  material  parts  of  which  are 
as  follows: 

"Sec.  1945.  Prohibitions  on  allowance  of 
claims.  •  •  •  They  fthe  board  of  county 
commissioners]  must  not  allow  any  account,  or' 
cause  or  permit  any  warrant  to  be  iBstied  to  any 
county  •  •  •  ofScer  intrasted  with  the  col-, 
lection,  safe-keeping  or  disbarsement  of  the- 
pubUc  funds,  who  has  failed  to  make  any  state- 
ment or  settlement  of  his  accounts  as  requir- 
ed by  law,  or  who  has  failed  to  account  for 
and  pay  over  the  public  funds  received  by  him. 
when,  and  as  required  by  law,  or  who  is  in  any 
way  a  delinquent  or  defaulter  In  bis  trust. 
•  •  •  They  must  not  allow  any  account,  or 
claim  of  any  officer  while  he  neglects  or  refuses 
to  perform  any  duty  required  of  him  by  law." 

It  wUl  be  noticed  that  the  inhibition 
against  the  allowance  of  dalms  provided  by 
the  foregoing  section  is  not  made  to  depend 
to  any  extent  whatever  upon  the  amount  that 
the  officer  may  be  In  default.  Wbatev^  his 
default  may  be,  so  long  as  it  comes  vrtthln 
the  matters  defined  In  this  section,  the  board 
cannot  allow  his  claim.  There  Is  no  element 
of  set-off  or  counterclaim  which  can  logically 
or  properly  be  deduced  or  inferred  from  the. 
language  of  this  statute,  The  statute  does 
not  say  that  if  the  officer  is  In  default  the 
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txMird  may  deduct  the  amount  be  la  In  de- 
fiialt  from  the  amount  he  dalma  to  be  due 
and  pay  him  the  difference,  but  It  does  aay 
that,  **They  must  not  allow  any  account  or 
claim  of  any  officer  while  he  neglecta  or  re- 
fuses to  perform  any  duty  required  of  him  by 
law."  The  prohibition  of  the  statute  Is  abso- 
lute, and  continues  under  the  plain  language 
of  the  statute,  "while  he  neglects  or  refuses 
to  perform  any  duty."  It  cannot  be  said  that 
any  lapse  of  time  operates  to  perform  the  offi- 
cer's duties  for  him.  So  long  as  the  delin- 
quency of  the  officer  continues,  thltt  statute 
prevents  the  board  from  allowing  him  any 
claim,  and  this  would  be  true  regardless  of 
the  nature  of  the  dalm.  In  other  words,  the 
statute  Is  a  complete  defense  to  any  claim 
the  officer  may  present  so  long  as  he  is  In 
any  way  a'  delinquent  or  defaulter  In  his 
trust,  or  so  long  as  he  may  have  neglected 
or  refused  to  perform  any  duty  required  of 
him  by  law,  and  bard  recovery  by  the  offl- 
ea  from  the  county. 

The  main  opinion,  if  I  understand  It  cor- 
rectly, adheres  to  the  view  that  although 
section  1945,'  supra,  applies  to  and  binds  the 
board  of  county  commissioners,  since  this 
is  an  Independoit  action  against  the  county 
the  statute  has  no  application  and  is  not 
binding  upon  the  action  of  the  court.  I  am 
unable  to  concur  in  such  an  interpretation  of 
the  statute:  Esther  the  statute  applies  or  it 
does  not  apply.  If  it  applies,  the  board  is 
without  authority  to  allow  the  claim  and  the 
conns  are  bound  by  the  statute  to  the  same 
^tent  that  the  Ixmrd  is,  and  the  fact  that 
the  point  is  raised  in  an  Independent  action 
against  the  county  doea  not  give  the  courts 
Jurisdiction  to  compel  tne  board  to  perform 
an  act  which  the  statute  expressly  prohibits 
them  from  doing. 

It  is  apparent  that  section  1945,  supra, 
makes  the  matters  sought  to  be  shown  by 
the  appellant  a  pure  defense  against  any 
dalra  of  a  county  officer  while  he  remains  in 
default  in  respect  to  any  of  the  matters  de- 
fined in  the  statute.  The  defense  provided 
for  by  this  statute  is  wholly  Independent  of, 
and  not  in  any  way  related  to,  the  county's 
original  right  to  recover  public)  funds  from 
a  county  officer.  If  action  therefor  be  com- 
menced before  the  claim  is  barred.  When  a 
county  seeks  to  recover  public  funds  retained 
by  an  officer  thereof,  it  stands  in  the  same 
position  as  any  private  litigant  when  met  by 
a  plea  of  the  statute  of  limitations,  but  when 
a  delinquent  county  officer  seeks  to  recover 
a  claim  from  the  county,  he  is  met  by  the 
provisions  of  this  statute,'  which  constitute 
a  pure  defense  and  bar  his  cause  of  action. 

The  rule  is  universal  and  the  authorities 
are  uniform  to  the>  ehlect  that  statutes  of 
limitation  are  not  applicable  to  defenses.  17 
B.  C.  L.  745,  I  112;  25  Oyc.  1063;  Louisville 
Banking  Co.  v.  Buchanan,  117  Ky.  976,  80 
8.  W.  193,  4  Ann.  Oas.  929,  and  note  933; 


Buty  T.  Ooldflndi,  74  WadL  832,  183  P»6 
1067, 46  L.  K.  A.  (N.  8.)  1065,  Ann.  Cu.  191fiA, 
004,  and  note  608;  Aultman  &  Taylor  Co.  T. 
Header  121  Ky.  241,  89  8.  W.  187,  123  Am. 
8t.  B^.  193,  194.  8ee,  also,  cases  cited  la 
1914-1918  Supplement  to  Cyc.  p.  2156,  limt* 
tatlons  of  Actions,  1063-1091;  Buck  v.  Assar> 
ance  Society.  96  Wash.  683,  165  Pac.  878; 
Muckenthaler  t.  MoUer  (Kan.)  180  Paa  453. 

Mor  am  1  in  accord  with  the  view  expressed 
In  the  concurring  opinion,  that  section  1946, 
supra,  does  not  apply  to  a  former  officer,  L 
e.,  one  who  has  settled  with  the  county  and 
turned  over  all  of  the  affairs  of  his  office  to 
ills  successor,  for  the  following  reascms,  via.: 
The  duties  of  the  office  are  imposed  upon  the 
individual  incumbent^  and  continue  whether 
in  or  out  of  office  until  he  has  performed  all 
of  the  duties  required  of  him  by  law.  If  he 
falls  to  perform  any  duty  required  of  him 
by  law,  his  default  is  not  cured  by  tlie  ex- 
piration of  his  term  of  office.  The  statute 
does  not  in  ternts  refer  to  a  former  county 
officer,  neither  does  it  say  that  Its  provlalons 
only  apply  to  a  county  officer  so  long  as  he 
continues  in  office*  but  the  statute  does  say 
In  express  terms  that  while  he  neglects  or  re- 
fuses to  perform  any  duty  required  of  him 
by  law,  and  so  long  as  any  such  duty  has  not 
been  performed,  the  board  must  not  allow 
any  account  or  claim  of  such  officer. 

If  the  view  expressed  in .  the  concnrrinc 
opinion  is  correct,  in  case  the  Indebtedness 
of  a  county  officer  to  the  county  Is  discovered 
during  his  term  the  provUdons  of  the  stat> 
ute  apply,  but  if  by  reason  of  excq)tIonal 
skill,  or  for  any  other  reason,  he  is  able  to 
avoid  detection  o9  his  defalcations  ontll  his 
term  of  office  expires,  he  is  thereby  rewarded 
by  the  removal  of  the  inhibition  placed  upon 
the  board  of  county  commissioners  under  the 
provisions  of  the  statute,  and  the  only  re> 
course  the  county  has  is  in  an  action  to  reoof^ 
er.  To  my  mind,  there  Is  an  absence  of  bodi 
logic  and  Justice  In  an  interpretation  of  the 
statute  which  makes  possible  the  appUcatloa 
of  this  rule. 

If  the  view  expressed  in  the  concnrrlng 
opinion  is  the  correct  one,  a  county  officer 
who  had  refnsed  or  neglected  to'perform  any 
of  the  duties  required  of  him  by  law,  during 
the  last  quarter  of  his  term,  could  avoid  the 
Intalldtlonr  of  this  statute  by  delaying  the 
presentation  of  his  claim  for  his  last  quar- 
ter's salary  untU  after  his  successor  had 
qnalifled  and  taken  over  the  duties  of  the 
office. 

It  Is  my  opinion  that  the  view  that  this 
statute  does  not  apply  to  a  former  officer  de- 
feats the  ends  which  the  statute  was  designed 
to  accomplish. 

I  am  of  the  opinion  that  the  trial  cooiC 
erred  in  rejecting  appellanf  ^  evidence  as  to 
the  alleged  Indebtedness  of  resp<Kident  aris- 
ing during  the  years  1911  and  1912,  and  that 
the  Judgment  should  be  reversed. 


Digitized  by 


Google 


Utah) 


IDAHO  WHOUSSAIiE  anocERT  CO.  t.  BOBINSON 

cinr.) 


857 


(S4xnah.  mt 

IDAHO    WHOLKSALB   OBOCBBT   CX>.   ▼. 
ROBINSON.     (No.  8337.) 

(Saprem*  Court  of  Utah.    Jane  9,  1918. 

On  Application  for  Rehearing, 

July  8,  1919.) 

1.  PLXADine  «=3408  — OoMPUkiRT— iNScm- 

CIKICCT— DKI.AT    IH    BaISINO    ObJKCTION. 

The  objection  that  the  pleadings  of  plain- 
tiff do  not  state  facta  snffident  to  constitute  a 
canae  of  action  may  be  raised  in  any  stage  of 
the  proceedinga, 

2.  FBAUDTiuEirr  Gontktahoes  «=>2e4— Crxd- 
rroB's  Bnx— BxHADBTZoii  of  Lkoai.  Braa- 

DIXS. 

In  a  suit  to  set  aride  a  conveyance  <w  the 
ground  that  it  was  fraudulent  as  to  creditors 
as  well  as  in  the  case  of  a  creditor's  bill,  the 
complaint  or  bill  should  on  its  face  show  that 
legal  remedies  have  been  exhausted. 

3.  PBA17DDI.SRT    CONTETAKCES    «=»284— 
PXKAOINOS— SuFnCIEROT. 

The  complaint,  in  an  acdon  to  quiet  title, 
alleged  ownership  in  plaintifC,  and  that  de- 
fendant without  right  daimed  an  interest  in  the 
property,  and  the  reply  filed  to  defendant's 
answer,  setting  up  that  he  took  under  a  deed 
from  the  owner  of  the  property,  admitted  ex- 
ecution of  deed,  but  alleged  that  the  grantor 
was  Indebted  to  plaintiff,  that  the  deed  was 
without  adequate  consideration,  and  was  made 
to  defraud  creditors.  Held  that  the  reply  and 
complaint  taken  together  did  not  state  a  cause 
of  action,  for  they  did  not  show  exhaustion  Af 
legal  remedies,  or  that  the  grantor  had  no  oth- 
er property  out  of  which  plaintiff  could  satisfy 
it*  claim;  the  mere  fact  that  a  debtor  makes 
a  voluntary  conveyance  to  a  third  person  not 
vesting  title  in  his  creditors. 

Ou  Application  for  Behearing. 

4.  PlXADINO  ^SSlTS— ReFLT— ElTCCT. 

Under  Oomp.  Laws  1917,  |  6590,  relating 
to  replies,  a  reply  filed  in  an  action  to  quiet 
title  which  was  in  the  nature  of  a  confession 
and'  avoidance,  cannot  be  disregarded,  and 
plaintiff  may  be  denied  relief,  where  the  plead- 
ings, including  the  reply  show  that  he  has  no 
cause  of  action,  though  the  complaint  itself  stat- 
ed a  cause  of  action. 

Appeal  from  District  Court,  Davis  Coun- 
ty /  A.  E.  Pratt,  Judge. 

Action  by  the  Idaho  Wholesale  Grocery 
Company  againsfi  James  H.  Robinson.  FVom 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Skeen  &  Skeen,  of  Salt  Lake  City,  for  ap- 
pellant. 

Stewart,  Stewart  ft  Alexander,  of  Salt 
Lake  City,  for  respondent 

THUBMAN,  3.  This  Ifl  an  action  to  qaiet 
title  to  lot  3,  block  9,  plat  A,  FanningtMi 
town-site  survey,  in  Davis  county,  Utab. 


The  complaint  alleges  ownership  In  tba 
plaintUT,.  and  that  defendant  without  right 
claims  some  interest  in  the  property. 

Defendant,  answering,  denies  that  plain- 
tiff owns  the  property,  and  alleges  owner- 
ship in  himself  by  deed  from  one  Mary  Mil- 
lard Bobinson,  owner  of  the  property,  made 
and  executed  ^ril  10, 1916,  since  which  time 
defendant  alleges  he  baa  been  the  owner 
and  holder  of  the  property,  has  paid  the  tax* 
es  thereon,  and  is  entitled  to  the  use,  occu- 
pancy, and  possession  of  the  same.  Defend- 
ant prays  that  his  title  be  quieted  and  for 
general  relief. 

In  reply  to  tbla  answer  plaintiff  admits 
the  execntlon  of  the  deed,  bnt  alleges  that  at 
the  time  of  its  execution  and  delivery  the 
said  Mary  Millard  B9bin8on  was  Indebted 
to  plaintiff  In  a  sum  In  excess  of  $2,S0O;  that 
said  deed  was  without  adequate  considera- 
tion, and  was  made  to  defraud  her  creditors, 
espcidally  the  plaintiff;  that  said  deed  was 
therefore  fraudulent  and  void. 

The  trial  court  fonnd  the  issnea  In  favor 
of  the  defendant,  and  entered  Judgment 
quieting  his  tltla  Plaintiff  appeals,  and  as- 
signs as  error  certain  findings  of  the  court 
and  the  exclusion  of  evidence. 

There  is  but  little  dispute  as  to  the  facts. 
The  evidence  strongly  tends  to  show  that 
some  30  years  before  the  trial  one  L.  G.  Bob- 
inson, brother  of  defendant,  became  Indebted 
to  the  defendant  In  tbe  sum  of  $450  for  mon- 
ey borrowed;  that  some  small  payments 
were  afterwards  made  thereon ;  that  in  1906 
they  computed  the  amount  due  to  be  about 
11,000,  for  which  the  said  L,  C  Bobinson 
executed  his  promissory  note  bearing  inter- 
est at  the  rate  of  8  per  cent  per  annum; 
that  about  four  years  before  the  trial  said 
Ia  C.  Bobinson  married  Mary  Millard,  the 
person  who  afterwards  executed  the  deed 
heretofore  referred  to;  that  said  Ia  C.  Bob- 
inson and  bis  said  wife,  Mary  Millard  Bob- 
inson, on  one  or  more  occasions  assured  the 
defendant  that  they  would  take  care  of  the 
Indebtedness  to  him,  and  if  necessary  woald 
convey  to  blm  the  premises  in  question, 
which  was  the  separate  property  of  Mrs. 
Robinson;  that  in  January,  1916,  the  said 
L.  C.  Robinson  was  Indebted  to  plaintiff  in 
the  sum  of  |2,329.21  In  payment  of  which  b« 
and  his  wife  executed  to  plaintiff  their  prom- 
issory note;  that  at  all'  the  times  mentioned 
In  the  proceedings  L.  C.  Robinson  and  wife 
lived  in  the  state  of  Idaho ;  that  on  the  lOtb 
day  of  April,  1016,  his  wife.  Mis.  Bobinson,, 
with  tbe  knowledge  and  consent  of  her  bus- 
band,  came  to  Ftarmlngton,  and  as  partial 
payment  of  tbe  debt  owing  by  ber  husband 
to  the  defendant  executed  the  deed  hereto- 
fore referred  to;  that  the  consideration  for 
the  deed  was  the  sum  of  |1,500,  which  was 
claimed  to  be  a  reasonable  price  tor  tbe 
property;  that  defendant  Indorsed  on  tbe 
note  in  writing  the  sum  of  $1,390  and  cancd- 
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^  ^  bo^ka^QQunt  tor  an  additional  indebted- 
■n^8$  of  $liS),  making  &  total  ^credit  on  the 
Indebtedness,  to jtbe  sum  of  (1,500;  that  tbe 
deed  \rp.9  re(;(p]:ded  on  the  day  of  its  execu- 
tion, ,  and  th^r^after,  on  the  14th  day  of 
April,  1916,  the.  plaintiff  comnienced  an  ac- 
tion against  I^.  O.  Robinson,  and  his  wife  on 
the  promissory  note  executed  by  them  to  the 
.plaintiff  .in  the:  January  next  preceding,  and 
by  attachment  process  attached  the  premises 
ifi,  ,QontroTer8y  and  other  property,  assuming 
tbfiii  ttie  coQveyance  to  the  defendant  was 
■.fraud^ent  apd  Told;.  that  In  said  action 
Judgment  was  rendered  against  the  defend- 
.4nt>''Xb'  0.  Robinson,  and  his  wife  for  the 
amount  of  the :  note,  Interesti  and  costs,  and 
the  property .  attached  was  afterwards  sold 
;und^r,an  order  of  sale  for  the  sum  of  $600, 
:<iQd  -the  proceeds  applied  in  partial  satis- 
faction of  the  Judgment.  Tbe  plaintiff  became 
ttie.  purchaser  of  the  property,  and  received 
tbe  pbecUTs  deed  therefor  under  which  it 
claims  title  In  this  proceeding.  !nie  evidence 
also,  strongly  tends  to  show  that  at  the  time 
.Mrs.  Robinson,  executed  the  deed  to  the  de- 
fendant, ber  husband,  U  C.  Robinson,  was 
flnanclally  embarrassed;  that  a  certain  credi- 
tor other  than  the  plaintiff  had  threatened 
to  sue  blm,  which  fact  was  made  known  to 
the  defendant  at  the  time  he  received  the 
deed  for  the  premises  from  Mrs.  Robinson; 
but  it  does  not  appear  that  the  defoidant 
knew  that  Mrs.  Robinson  was  indebted  to 
plaintiff,  or  was  otherwise  financially  em.- 
barrassed.  In  fact,  the  defendant  disclaims 
such  knowledge  altogether,  and  it  may  be 
said,  <xioe  for  all,  on  that  point,  that  die 
<^jsa°r  pr^Ktnderance  of  the  evidence  is  In 
favor  of  the  defendant 
,  The  foregoing  facts  are  either  undisputed 
or  satisfactorily  estjabllshed  by  the  evidence. 
;It  Is,  contended,  however,  by  appellant,  if 
we  understand  its  position,  that,  even  admit- 
ting the  above  to  be  a  correct  statement  of 
fa,cts,  nevertheless  Uie  trial  court  erred  in 
its  findings  of  fact,  conclusions  of  law,  and 
.decree. 

[1-3]  A  serious  question,  however,  is  pre- 
sented .  by  respondent  in  his  brief  entirely 
separate  and  apart  from  any  consideration 
of  the  evidence,  and  if  his  contention  is 
sound  It  would  be  a  useless  expenditure  of 
time  and  energy  to  undertake  to  determine 
tbe  legal  questions  Involved  in  any  assign- 
ment of  error  relied  on  by  appellant  Re- 
spondent contends  that  tbe  pleadings  of 
plaintiff  do  not  state  facts  sufficient  to  con- 
stitute, a  cause  of  action.  This  is  a  question 
that  can  be  raised  at  any  stage  of  tbe  pro- 
ceedings, and  whenever  raised  it  is  the  duty 
of  the  court  to  determine  tt.  The  complaint, 
standing  alone,  undoubtedly  states  a  cause 
of  action.  It  is  tbe  simplest  form  of  oom- 
plaiqt  in  actions  to  quiet  .title,  but  the  an- 
■  Bff^v  denies  the  allegations  of  the  complaint 
Ml  r.re,spect  to  plaintiff's  ownership  of  the. 
property,    and    aflirmatlvely    alleges    facts 


which,  if  true,  show  conclusively  that  tbe 
deCendant  is  tbe 'owner.  The  facts  allegEid 
by  defendant  were  sudi  that  plaintiff  deem- 
ed it  necessary  to  reply  and  show  the  na- 
ture of  defendant's  title  as  well  as  the'  na- 
ture of  its  own,  and  the  vital  question  Is, 
Does  the  plaintiff's  pleadings  as  a  whole 
show  that  dtfendant  had  any  title  wfaat- 
erer  to  the  premises  in  question? 

As  shown  by  the  pleadings,  the  fall  sub- 
stance of  which  we  have  heretofore  stated, 
thfe  plftintifl  bases  Its  claim  of  ownership  on 
the  mere  fact  that  the  grantor,  Mary  MiUkrd 
RoUnson,  at  the  time  of  the  conveyance  to 
the  defendant  was  indebted  to  plaintiff  In 
the  sum  of  $2,500  or  more,  and  that  tbe  con- 
veyance was- without  adequate  (Dr  any  con- 
sideration, was  made  to  hinder,' delay,  and 
defraud  her  creditors,  especially  the  plaintiff, 
and  was  therefore  fraudulent  and  void.  It 
is  not  alleged  that  tbe  grantor  was  insolvent 
or  in  any  maimer  financially  embarrassed. 
For  aught  the  pleadings  show  she  may  have 
been  abundantly  able  to  pay  her  obligation 
to  plaintiff  without  tbe  property  conveyed  to 
the  defendant  Besides  this,  the  facts  upon 
whidi  the  pleader  should  rely  as  constituting 
the  fraud  are  not  alleged.  Tbe  allegation  as 
to  fraud  is  a  mere  conclusion  which  should 
be  disregarded.  Coal  dty  Coal  &  Coke  Co. 
V.  Hazard  Powder  Co.,  108  Ala.  218,  19  South. 
392.  The  mere  fact  of  a  voluntary  transfer 
of  property  by  a  debtor  to  a  third  person 
cannot,  in  our  opinion,  ipso  facto  amount  to 
a  transfer  of  title  to  the  creditor,  especial- 
ly when  the  creditor  has  no  ll^i  on  the  prop- 
erty. We  have  been  unable  to  find  any  case 
so  holding,  and  U  we  bad  found  such  a  case 
we  would  not  be  Inclined  to  follow  it;  and 
yet  this  is  the  exact  ground,  as  stated  in  tbe 
pleadings,  upon  which  the  plaintiff  seeks  to 
quiet  title  to  the  property.  It  is  a  thing  so 
generally  known  that  we  may  refer  to  It  as 
a  matter  of  common  knowledge  that  trans- 
actions must  be  of  dally  occurrence  wherein 
persons  indebted  to  others  make  volnntary 
transfers  to  third  parties  without  any  fear, 
or  reason  to  fear,  in  contemplation  of  law, 
that  by  such  transactions  the  properly  so 
conveyed  at  once  becomes  the  property  of 
their  creditors.  There  is  nothing  In  tbe  plead- 
ings of  the  plaintiff  from  which  It  may  be  in- 
ferred that  the  grantor,  Mary  Millard  Rob- 
inson, was  insolvent  at  the  time  she  execut- 
ed the  deed;  there  is  no  declaration  of  In- 
solvency;  no  allegation  of  a  Judgment  ob- 
tained against  ber  or  of  execution  issued 
thereon  and  returned  nulla  bona;  nothing 
to  show  that  tbe  property  conveyed  was  not 
a  mere  infinitesimal  fraction  of  her  proper- 
ty subject  to  execution.  Under  such  cir- 
cumstances as  these  we  feel  compelled  to 
hold  that  the  pleadings  of  the  plaintiff  fail 
to  show  that  It  is  entitled  to  the  relief  prvy- 
ed  for  in  the.  complaint  or  any  relief. 

Even  if  the  action  were  in  ttie  nature  of 
a  creditors'  bill,  as  is  usual  in  cases  of  this 
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kind.  In  which  the  defendant  wag  made 
a  party  together  with  the  debtors  L.  0.  ttob- 
Inson  and  Mary  Millard  Robinson,  the  pur- 
pose being  to  set  aside  a  fraudulent  convey- 
aoce,  the  bill  on  Its  face  should  show  that 
legal  remedies  have  been  exhahsted. 

"  •  •  •  It  Is  the  well-established  general 
rule  that  a  creditor  cannot  come  into  eqnity  to 
obtain  satisfaction  of  his  claim  oat  of  property 
not  reachable  by  legal  process  until  he  has  ex- 
hausted his  remedies  at  law  and  shown  them 
to  be  unavailing,  and  he  must  allege  and  prove 
ike  fact  of  such  exhaustion  as  a  condition  pre- 
cedent to  invoking  the  aid  of  equity."  (Italics 
0018.)    8  R.  C.  t>.  pp.  10  and  20. 

See,  also,  IS  C.  J.  p.  1421.  At  page  1423 
this  antbor  says: 

"Where  it  is  alleged  that  an  execution  has 
been  issued  and  returned  unsatisfied,  it  need 
not  be  averred  expressly  that  the  debtor  has 
no  other  property  than  that  out  of  which  tbe 
creditor  seeks  payment.  Where  the  insolvency 
of  the  judgment  debtor  dispenses  with  the  ne- 
cessity for  a  return  of  an  execution,  such  ex- 
cuse, to  be  available,  must  be  alleged  in  the 
bill.  In  such  cases  an  averment  that  the  judg- 
ment debtor  is  insolvent,  or  that  he  has  no 
property  left  subject  to  execution,  or  any  alle- 
gation equivalent  thereto,  is  suffident." 

In  12  Cyc,  at  pages  S9  and  40,  It  Is  said: 

'"Hie  bill  should  allege  the  issuing  of  execu- 
tion, time  when  returnable,  and  actual  return 
of  dieriff  thereon,  and  that  the  execution  was 
returned  nulla  bona  or  satisfied  in  part  only. 
Where  the  insolvency  of  a  Judgment  debtor  dis- 
penses with  the  return  of  an  execution,  an  al- 
legation that  the  judgment  debtor  is  insolvent, 
or  that  he  has  no  property  left  subject  to  ex- 
ecution, or  any  allegation  equivalent  thereto,  is 
sufficient." 

In  Ogden  State  Bank  y.  Barker,  12  Utah, 
18,  at  page  23,  40  Pac.  765,  at  page  767,  dted 
by  appellant  on  another  question,  the  court, 
la  speaking  of  an  allegation  of  insolvency, 
after  stating  that  the  bill  did  contain  such 
allegation,  says: 

"But  even  the  omission  of  an  allegation  of  in- 
solvency at  the  time  of  the  conveyance  would 
not  be  fatal  to  the  bill,  because  such  insolvency 
is  not  a  fact  of  jurisdictional  consequence,  and 
is  not  a  condition  of  relief  per  se." 

This  declaration  unexplained  might  be 
construed  as  being  in  conflict  with  tbe  views 
herein  expressed.  Tbe  declaration,  however, 
most  be  considered  in  connection  with  tbe 
facts  of  tbe  particular  case.  The  bank  filed 
^  creditors'  bill  against  the  debtor  and  his 
diildren,  to  whom  he  had  made  a  voluntary 
cpnveyance  of  his  property  after  a  Judgment 
against  bim.  The  bill  alleged  that  the  Judg- 
ment bad  been  obtained  against  the  Judg- 
ment debtor  In  on  acti(m  for  foreclosure ;  -  that 
tl^e  prop«rty  had  been  sold  for  a 'sum  less 
than  the  Judgment;  that. a  deficiency  Judg- 
ment bad  been  entered,  execution  Issued,  and 
t]^i:(ied.  iiulla  bona.    The  bill  also  alleged 


that  tbe  judgment  debtor  was  Insolvent  at 
the  time  the  action  was  commenced.  While 
under  the  facts  of  that  case  it  is  manifest 
that  tbe  declaration  of  tbe  court  above  quot- 
ed was  not  necessary  to  a  decision  of  the 
questions  Involved,  nevertheless,  It  may  be 
conceded  that  an.  allegation  of  Insolvency  of 
the  debtor  at  the  time  of  the  conveyance  Is 
not  absolutely  necessary,  where  it  is  alleged* 
as  In  that  case,  that  an  execution  Issued  bad 
been  returned  nulla  bona.  If  tbe  oplnloa 
In  that  case  can  be  construed  to  mean  that 
facts  In  some  form  tending  to  show  Insolven- 
cy in  a  case  of  that  kind,  or  In  a  case  like 
tbe  one  at  bar,  are  not  necessary  to  be  al* 
leged,  we  are  constrained  to  hold  that  tbe 
enunciation  of  such  a  doctrine  could  not 
have  been  deliberate  and  IntentlonaL 

It  Is  not  necessary  in  support  of  onr  view 
to  dte  the  numerous  authorities  that  might 
be  referred  to  without  Inconvenience.  The 
doctrine  must  be  well-nigh  elementary  that 
tbe  title  to  property  which  a  debtor  has 
conveyed  to  a  third  person  by  voluntary 
deed  is  not  thereby  transferred  to  bis  credi- 
tor so  as  to  enable  him  to  maintain  an  action 
to  quiet  title  as  against  the  grantee.  Some- 
thing more  must  be  shown  than  tbe  indebt- 
edness and  the  voluntary  conveyance.  And 
even  tf  there  were  facts  and  drcumstances 
instead  of  bald  conclusions  to  show  that  tbe 
conveyance  was  fraudulent,  we  are  still  of 
tbe  opinion  tbat  there  should  be  an  allega- 
tion In  some  form  indicating  the  inability  of 
tbe  debtor  to  pay  his  obligation  without  re- 
sort to  the  property  conveyed.  We  are  also 
of  tbe  opinion  that  in  a  case  of  this  kind  the 
bill  should  show  in  some  manner  an  exhaus- 
tion of  legal  remedies  against  the  debtor. 

Holding  as  we  do  the  views  herein  ex- 
pressed, it  is  wholly  unnecessary  to  consider 
tbe  facts  developed  at  tbe  trial,  or  any  as- 
signment of  error  upon  which  appellant  re- 
lies. It  may,  however,  be  stated,  in  Justice  to 
the  parties,  that  no  question  is  seriously  urg- 
ed as  to  the  good  faith  of  the  defendant 
James  H.  Robinson,  tbe  grantee  of  the  prop- 
erty in  controversy.  That  his  brother,  L.  C. 
Roldason,  Justly  owed  him  the  debt  for 
wbicb  tbe  property  was  conveyed  Is  not  con- 
troverted by  anything  in  the  record.  That  I* 
C.  Robinson  and  his  wife,  Mary  Mlllaiti  Rob- 
inson, botii  promised  him  on  one  or  more  oc- 
casions prior  to  the  indebtedness  to  plaintiff 
that  if  it  became  necessary  they  would  either 
convey  to  him  this  particular  property,  or 
other .  property  to  pay  the  debt, '  is  likewise 
undisputed.  That  defendant,  James  H. -Rob- 
inson, at  the  time  he  received  the  conveyance 
was  ignorant  of  the  fact  that  Mary 'Millard' 
Robinson  was  flnondally  embarrassed'  or  in- ' 
debted  to  plaintiff  Is  well  established  by  'the 
testimony.  It  is  also  undisputed  that  at' 
tbe  time  of  receiving  tbe  conveyance  the  de- 
fendant indorsed  on  the  note  Of 'L.  O.  RObin-' 
soa  a  payment  in  tbe  sum- of  $1,^90,' thtts- 
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placing  himself  at  a  serious  disadvantage 
in  tbe  event  he  shouid  afterwards  seel:  to 
avoid  tlie  transaction.  Without  attempting 
to  pass  at  the  present  time  upon  the  niuner- 
0U8  questions  discussed  in  the  brief  of  coun- 
sel relating  to  the  facts  and  legal  principles 
dedudble  therefrom,  we  are  not  prepared  to 
say  that,  even  upon  the  merits  of  the  case 
as  determined  by  the  facts,  the  defendant  is 
not  entitled  to  the  Judgment  from  which  the 
plaintiff  has  appealed. 

For  the  reasons  stated,  the  judgment  is  af- 
firmed, at  appellant's  cost 

On  Application  for  Rehearing. 

Appellant  has  applied  for  a  rehearing  of 
this  cause,  and  assigns  more  errors  and  mis- 
apprehensions on  the  part  of  the  court  than 
are  usually  found  in  applications  of  this 
kind,  and  that  is  saying  a  great  deal: 

"(1)  Misapprehension  by  the  court  of  the  factn 
in  said  case. 

"(2)  Misapprehension  by  the  court  of  the 
pleadings. 

"(3)  Misapprehension  by  the  court  of  the  law 
applicable  to  the  case." 

Perhaps  we  should  not  have  considered 
the  facts  at  all.  They  had  no  bearing  upon 
the  case,  nor  did  they  In  any  manner  influ- 
ence our  opinion.  If  we  admit  that  every 
fact  was  incorrectly  stated,  and  every  con- 
clusion drawn  therefrom  was  wrong,  the  cor- 
rectness of  the  Judgment  rendered  would  not 
be  afTected.  The  Judgment  was  rendered  on 
the  pleadings  uninfluenced  by  a  single  fact, 
the  belief  of  appellant's  counsel  to  the  con- 
trary notwithstanding.  Our  sole  reason, 
whether  good  or  bad,  for  stating  the  facts 
and  drawing  conclusions  was  to  present  an 
intelligible  history  of  the  case  and  incidental- 
ly to  show  that,  notwithstanding  the  defec- 
tive pleadings,  the  case  on  its  merits  was 
such  that  this  court  would  not  be  Juatlilod 
In  reversing  the  Judgment.  As  it  now  ap- 
pears, our  assumption  of  an  unnecessary 
burden  with  good  Intentions  was  an  instance 
of  mistaken  magnanimity. 

But  it  is  said  the  court  misapprehended 
the  pleadings.  If  it  did,  then  appellant  has 
presented  substantial  grounds  for  a  rehear- 
ing. The  pleadings  are  exceedingly  simple. 
We  have  stated  them  in  substance  in  the 
opinion  handed  down,  and  need  not  repeat 
the  statement  here.  Appellant  has  failed  to 
specify  wherein  the  pleadings  were  misap- 
prehended. No  particulars  are  stated.  We 
are  left  in  the  dark,  and  can  only  reaffirm 
our  statement  heretofore  made. 

This  court  is  not  prepared  to  hold  that 
the  mere  voluntary  transfer  of  property  by 
a  debtor  to  a  third  person  operates  ipso  tticto 
as  a  transfer  of  title  to  the  creditor.  Ai>> 
pdlant  says.  In  effect,  that  this  proposition 
is  axiomatic,  is  not  controverted,  and  even 
expresses  surprise  that  we  should  have  so 
declared  In  the  <q>lnloii  complained  of.    In 


this  connection,  appellant  announces  the 
startling  proposition  that  we  entirely  over- 
looked the  attachment  proceedings,  the  Judg- 
ment, and  the  fact  that  no  appeal  had  been 
taken.  This  court  has  many  times  been  criti- 
cized In  proceedings  of  this  kind  for  overlook- 
ing things  In  Its  opinions,  but  this  is  the 
first  time  in  the  experience  of  the  writer  that 
the  court  has  been  censured  for  overlooking 
something  which  had  no  existence.  Nowhere 
In  the  pleadings  upon  which  our  Judgment 
was  rendered  is  there  even  a  suggestion  of 
attachment  proceedings,  of  Judgment  render- 
ed, of  failure  to  appeal  therefrom,  or  any- 
thing of  that  kind  or  nature.  Appellant  cer- 
tainly cannot  conceive  it  to  be  the  duty  of 
this  court,  when  a  motion  is  made  for  Judg- 
ment on  the  pleadings,  to  go  outside  of  the 
pleadings  themselves,  groping  for  facts  In 
order  to  reach  a  conclusion.  Nevertheless, 
such  is  the  logic  of  appellant's  contention. 

The  cases  referred  to  in  the  application, 
Thompson  v.  Baker,  141  U.  S.  618,  12  Sup. 
Ct.  8U,  35  li.  Ed.  88d,  and  Ogdm  State  Bank, 
V.  Barker,  cited  in  our  opinion,  were  not 
overlooked,  neither  were  they  disregarded. 
They  shed  no  light  whatever  upon  the  real 
question.  As  regards  the  first-mentioned 
ease  the  surprise  is  It  was  referred  to  at  all. 

[4]  But  appellant  says,  as  no  counterclaim 
was  filed  by  defendant,  no  reply  on  the  part 
of  plaintiff  was  required.  That  Is  not  the 
question  presented  here.  A  reply  is  required 
when  defendant  files  a  counterclaim  and  is 
also  admissible  when  "plalntifl  claims  to 
have  a  defense,  by  reason  of  the  existence 
nf  some  fact  which  avoids  the  matter  al- 
leged in  the  answer."  Orap.  Lews  Utah 
1917,  i  6590.  Plaintiff's  reply  in  this  case 
has  all  the  earmarks  of  a  confession  and 
avoidance  as  contemplated  in  the  section 
referred  to.  Defendant  bad  alleged  in  his  an- 
swer that  he  was  the  owner  of  the  property 
by  purchase  on  the  10th  day  of  April,  1916, 
from  Mury  Millard  Robinson,  wko  too*  then 
the  owner.  (Italics  onrs.)  Appellant  does 
not  deny  that  Mary  Millard  Robinson  was 
the  owner  of  tt\e  property  when  she  made 
the  deed,  but  seeks  to  avoid  It  by  alleging  she 
was  indebted  to  plaintiff  at  the  time  of  Its 
execution,  and  made  the  conveyance  without 
consideration  and  with  intent  to  defraud 
her  creditors.  That  is  all  that  is  alleged. 
We  say  on  Its  face  it  was  not  sufficient,  and 
in  legal  effect  was  an  admission  that  defend- 
ant was  the  owner  of  the  property.  It  is  or- 
dinarily dangerous  to  plead  more  'than  Is 
necessary  in  any  case.  It  must  be  admitted 
that  If  one  part  of  a  pleading  so  qualifies 
another  as  to  change  Its  entire  meaning  the 
pleading  must  be  taken  with  the  qualifica- 
tion. If  the  qualifying  portion  Is  relevant 
to  the  subject-matter  of  the  action  the  court 
cannot  disregard  it  merely  because  It  mlg^t 
with  propriety  have  been  omitted. 

The  criticism  of  the  opinion  by  appellanf  a 
counsel  la  at  times  almost  drastic.     It  U 
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characterized  by  a  vein  of  Irony.  We  have 
not  allowed  this  to  mffle  our  feelings  or  dis- 
turb onr  equanimity.  We  have  all  at  some 
time  been  practicing  meml>er8  of  the  bar, 
and  are  familiar  with  the  exuberant  sensa- 
tion attendant  upon  success.  We  wish  we 
could  forget  the  uncharitable  and  unforglT- 
Ing  feelings  we  have  sometimes  experienced 
when  disappointed  in  our  hopes  of  victory. 
Tills  is  human,  and  to  be  expected.  We  are 
satisfied,  however,  that  a  calm,  cool,  end 
dispassionate  consideration  of  the  opinion, 
uninfluenced  Iqr  matters'  not  alleged  in  the 
pleading,  will  convince  the  fair-minded  read- 
er familiar  with  the  elementary  principles 
of  pleading  that  the  opinion  is  correct,  and 
states  the  law  aa  It  is  and  ought  to  be  In 
Oils  Jurisdiction. 
The  application  for  rehearing  Is  denied. 

OORFMAN,  C  J.,  and  PRICJK,  WEBEH, 
and  GIOEJON,  JJ.,  concur. 


04  Utah.  IM) 

NEW   YORK   JOBBING   HOTJSB  t.   STER- 
LINO  FIRE  INS.  CO.  et  al.    (No.  3329.) 

(Bapreme  Court  of  Utah.    April  28.  1919.    Re- 
hearing Denied  July  11,  1919.) 

1.  Action  «=3{S7(2)— Consolidation  of  Ao- 
ti0h8— identitt  of  parties. 

Actions  by  the  same  plaintiff  aealnst  dif- 
ferent inanrance  companies  to  recover  varying 
amounts  under  separate  policies  for  loasea 
sustained  in  the  same  fire  cannot  be  coDsolidat- 
ed  for  trial  under  Comp.  Laws,  1917,  |  7219; 
the  parties  not  being  the  same. 

2.  STATUTta  «=3220  —  Adoption  of  Statutk 
OF  Ststeb   State— OoNSTBucTioN. 

Where  the  provisions  of  a  statnte  of  a  sis- 
ter State  are  adopted,  the  adoption  la '  made 
with  construction  placed  upon  it  by  the  courts 
of  the  state  from  which  it  is  adopted.* 

3.  Afpkal  and  Erbob  ®=>1170(9— Rkvixw— 
Harmless  Ebboil 

CoDBoUdation  for  trial  of  actions  by  the 
same  plaintiff  against  different  insurance  com- 
panies to  recover  varying  amounts  as  losses  in 
the  same  fire,  although  not  authorized  by 
Comp.  Laws  1917,  g  7219,  is  not  reversible 
error  in  the  absence  of  showing  of  prejudicial 
error  in  the  final  result,  ih  view  of  section 
6622,  requiring  errors  or  defects  to  be  disre- 
garded which  do  not  affect  the  substantial 
rights  of  the  parties.* 

4.  INSOBANCE  <S=36S2— FlBK  INSURANOX— BTI- 
DBNCX— ADiaSSIBIUTT. 

In  an  action  on  fire  insurance  policies, 
where  defendants  alleged  fraud,  misrepresenta- 

>  Dixon  V.  Rlcketta,  26  Utah.  215,  72  Pae.  947. 

'Barton  Bros.  r.  Q.  J.  C.  M.  &  M.  Inst.,  10  Utah, 
t*S.  S7  Pac.  676;  Doyle  v.  West  Temple  Terrace  Co., 
41  VUb,  277,  113  Pac.  103 :  Miller  v.  Oray,  167 
Pac  168. 


tion,  and  concealment  in  the  proof  of  loss, 
evidence  by  plaintiff's  manager  that  several  in- 
surance companies  had  inspected  plaintifTs 
stock  before  the  policies  were  written  was  ad- 
missible as  tending  to  show  that  plaintiff  at 
the  time  the  policies  were  written  had  on  hand 
the  amoant  of  merchandise  claimed. 

6.  Appeal  and  Ebbob  «=3l060(l)— Rkvuw— 
HAHicijcsa  Ebbob. 
In  an  action  on  fire  policies  written  by 
several  companies  wherein  defendants  set  up 
fraud  in  the  proof  of  loss,  evidence  by  plain- 
tiff's manager  that  agents  of  other  companies 
had  inspected  plaintiff's  stock  before  the  poli- 
cies were  written  keld  not  prejudicial  because 
it  proved  nothing  for  or  against  defendant  com- 
panies, which  had  fiiHed  to  inspect  plaintiff's 
stock. 

6.  EviDXNCK  «=»134— Othxb  Tbansaotions— 
Fire  Insurancx. 

In  action  on  fire  policies  brought  against 
several  companies,  exclusion  of  evidence  that 
a  representative  of  another  company  not  a 
party  to  the  action  had  inspected  plaintiff's 
merchandise  before  the  fire  and  had  canceled 
policies,  giving  reasons  and  purposes  therefor, 
was  proper,  the  court  stating  that  witness  could 
testify  as  to  each  and  every  Item  of  investiga- 
tion that  he  made  concerning  the  value  of  -  the 
stock,  the  value  of  the  stock  being  the  ma- 
terial issue  and  not  reasons  and  purposes  in 
canceUng  policy. 

7.  INSITBANCK     l»s>665(4)— FiRX     Insubancob— 

AuoDMT  OF  Loss— Evidence— SnFFicixNCT. 
In  an  action  on  insurance  policies,  where 
defendants  set  up  fraud,  misrepresentations, 
and  concealment  in  the  proof  of  loss,  evidence 
Jield  to  sustain  a  finding  for  plaintiff  as  to  the 
amount  of  merchandise  lost. 

Appeal  from  District  Court,  Salt  Lake 
County;  W.  H.  Bramel,  Judge. 

Acttons  by  the  New  York  Jobbing  House 
against  the  Sterling  Fire  Insurance  Compa- 
ny and  others.  Cases  consolidated,  and,  from 
a  Judgment  for  plaintiff,  defendants  appeaL 
Afllrmed. 

W.  M.  McCrea  and  0.  S.  Price,  both  of  Salt 
Lake  City,  for  appellants. 

Booth,  Lee,  Badger  &  Rich,  and  M.  B.  Wil- 
son, all  of  Salt  Lake  City,  for  respondent 

CORFMAN,  C.  J.  On  February  9,  1918, 
plaintiff  commenced.  In  the  district  court  of 
Salt  Lake  county,  five  separate  suits  against 
the  defendants.  Sterling  Fire  Insurance  Com- 
pany, Alliance  Insurance  Company,  Rhode 
Island  Insurance  Company,  Citizens'  Insur- 
ance Company,  and  the  Northern  Assurance 
Company,  as  Insurers,  to  recover  loss  and 
damage  occasioned  t^  fire  to  a  stock  of  mer- 
chandise and  store  fixtures.  The  property 
bad  been  insured  by  the  several  defendants 
under  separate  policies  for  various  amounts, 
aggregating  a  total  of  $15,600.  To  the  com- 
plaints 4n  the  several  suits  a  copy  of  the  pol- 
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ley  Issned  by  the  respective  defendant  compa- 
nies was  attached  and  made  a  part  thereof. 
Each  policy  was  of  the  same  or  standard 
form,  g^ve  permission  for  other  concurrent 
insurance,  and  contained  the  following  "re- 
duced rate  average  clause": 

"In  consideration  of  the  reduced  rate  at 
which  and  the  form  under  which  this  policy  Is 
written,  it  is  expressly  stipulated  and  made  a 
condition  of  the  contract  that  in  the  event  of 
loss  this  company  shall  be  liable  for  no  great- 
er proportion  thereof  than  the  amonnt  hereby 
insured  bears  to  ninety  per  cent,  of  the  ac- 
tual cash  value  of  the  property  described 
herein  at  the  time  when  such  loss  shall  bap- 
pen,  nor  for  more  than  the  proportion  which 
this  policy  bears  to  the  total  insurance  there- 
on: Provided,  however,  that  if  the  aggregate 
claim  for  any  loss  shall  not  exceed  two  per  cent, 
of  the  insurance  covering  on  the  specific  Item 
of  property  on  which  claim  Is  made,  no  special 
inventory  or  appraisement  of  the  undamaged 
property  shall  be  required." 

Each  policy  also  contained  the  following 
clause: 

"This  entire  policy  shall  be  void  If  the  fai- 
sured  has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or  cir- 
cumstance concerning  this  insurance  or  the 
subject  thereof,  or  if  the  interest  of  the  in- 
sured in  the  policy  he  not  truly  stated  here- 
in, or  in  case  of  any  fraud  or  false  swearing 
by  the  insured  touching  any  matter  relating 
to  this  insurance  or  the  subject  thereof,  wheth- 
er before  or  after  a  loss." 

.  It  was  In  substance  further  alleged  In  each 
of  the  several  complaints  that  a  fire  occur- 
red in  the  "Atlas  Block,"  Salt  Lake  City,  on 
the  night  of  October  25,  1917,  wherelu  the 
plaintiff's  stock  of  merchandise  and  fixtures 
were  damaged  and  destroyed  to  the  extent 
of  $17,600 ;  that  plalnttff  had  on  hand  at  the 
time  of  the  fire  merchandise  of  the  fair  cash 
value  of  $18,000  and  fixtures  of  the  value 
of  $2,000,  all  of  which  were  insured,  as  set 
forth  in  the  policy  attached  to  and  made  a 
part  of  the  complaint;  that,  although  plain- 
tiff made  due  proof  of  his  loss  and  damage, 
defendant  refused  to  pay  the  amount  of  Its 
policy  or  any  other  sum,  claiming  no  liabil- 
ity thereunder. 

The  several  complaints  were  verified  by 
the  same  person  and  subscribed  by  the  same 
attorneys. 

The  appearances  of  the  respective  defend- 
ants In  the  several  causes  against  them  were 
also  the  same,  and  each  defendant  in  its 
answer  to  the  complaint  admitted  the  amount 
of  the  insurance,  denied  the  extent  of  plain- 
tiff's loss,  and  as  an  affirmative  defense  al- 
leged fraud,  misrepresentation,  and  conceal- 
ment in  making  sworn  proof  in  writing  of 
the  loss  and  damage  sustained  by  the  plain- 
tiff in  violation  of  the  express  terms  and 
provisions  of  the  policy,  and  that  lay  reason 
thereof  the  policy  had  become  void  and  was 
of  no  force  or  effect 


After  the  issues  had  been  thus  Joined  in  the 
several  suits  brought  by  the  plaintiff  against 
the  defendants,  the  cases  were  set  for  trial 
one  to  follow  the  other.  On  September  23, 
1918,  the  case  against  the  Sterling  Fire  In- 
surance Company  was  first  called  for  trial, 
and,  before  proceeding  therewith,  counsel  for 
the  plaintiff  moved  that  the  several  cases  be 
consolidated  for  the  purposes  of  trial.  The 
plaintlfTs  motion,  over  the  objections  of  the 
defendants,  was  sustained  and  the  order 
made  that  the  several  cases  be  consolidated 
for  trial.  A  trial  by  Jury  was  then  proceed- 
ed with,  the  trial  court  according  to  each  of 
the  defendants  the  same  rights  and  privileges 
it  would  have  been  entitled  to  had  its  case 
been  tried  separately.  Upon  the  conclusion 
of  the  testimony  the  cases  thus  consolidated 
were  submitted  to  the  Jury  to  make  special 
findings  as  well  as  for  the  purpose  of  return- 
ing a  general  verdict. 

The  findings  of  the  Jury  upon  the  special 
interrogatories  propounded  were: 

"Question  No.  1.  Did  the  plaintiff,  through 
its  agent,  M.  F.  Kady,  in  the  proofs  of  loss 
introduced  in  evidence  herein,  willfully  and 
knowingly  and  for  the  purpose  of  defraud- 
ing defendant  make  and  swear  to  any  false 
statements  as  to  the  extent,  amount,  and  val- 
ue of  the  property  destroyed  by  said  fire  asd 
covered  by  the  policies  ot  insurance  in  evi- 
dence herein?    Answer:  No. 

"Question  No.  2.  Did  the  phUntiff,  through 
its  agent,  M.  F.  Kady,  in  the  examination  un- 
der oath  pursuant  to  the  terms  of  the  policy 
in  evidence  herein,  then  and  there  willfully  and 
knowingly  and  for  the  purpose  of  defrauding 
defendant  make  and  swear  to  any  false  state- 
ments as  to  the  amount,  quantity,  and  value 
of  the  property  destroyed  by  said  fire  and  cov- 
ered by  the  policies  introduced  in  evidence 
herein?    Answer:  No." 

A  general  verdict  was  returned  In  each 
case  awarding  the  plaintiff  the  amount  of 
the  policy  Involved:  the  only  difference  in 
the  verdicts  rendered  in  the  several  cases 
being  the  difference  In  amounts  between  the 
defendants'  respective  policies.  In  the  ag- 
gregate the  several  verdicts  in  plaintiff's  fa- 
vor amounted  to  $15,500  for  loss  upon  mer- 
chandise and  $100  for  the  damages  to  fix- 
tures. Judgment  was  entered  against  each 
of  the  defendants  according  to  the  amount 
of  the  verdict  returned  upon  its  separate  pol- 
icy. Motion  for  a  new  trial  was  made  and 
denied. 

The  defendants  assign  as  error  and  com- 
plain of  the  consolidation  of  the  five  cases 
for  the  purposes  of  trial;  errors  in  the  ad- 
mission and  exclusion  of  certain  testimony; 
Insufficiency  of  the  evidence  to  Justify  the 
verdicts;  and  the  giving  of  and  the  refusal  to 
give  certain  instructions  to  the  Jury. 

[1]  (A)  Was  the  consolidaUon  of  the 
cases  for  trial  prejudicial  error? 

Our  statute  bearing  on  the  subject  of  con- 
solidation of  actions  for  trial  is  copied  trom 
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OtttttHiOti:  Cal.  Code  CiT.  Ptoc.  {  1048.    It 
fg  Comp.  LiflWB  1917,  $  7219,  and  reads : 

"Whenever  two  op  more  acttoDS  are  pending 
at  one  time  between  the  same  parties  and  in 
the  same  court  npon  cansea  of  action  which 
miKhf  have  been  joined,  the  court  may  order 
tbe  aeti«D8  to  be  consolidated." 

.  It  la  apparent  that  no  antbority  was  con- 
ferred upon  tbe  trial  conrt  to  consolidate  tbe 
case*  under  tbe  foregoing  statute.  Tbe  ac- 
tions were  .pot  pending  "between  the  aame 
parties."  Conceding,  as  contended  by  plain- 
tiff, tbat  they  might  originally  have  been 
Joined  by  reason  of  tbe  "reduced  rate  average 
claus«"  found  In  each  of  tbe  policies  Involr- 
ed,  the  fact  remains  that  tbe  several  policies 
were  separate  contracts,  and  the  actions 
were  not  between  the  same  parties.  If  tbe 
court  had  the  power  to  consolidate  tbe  sev- 
eral cases  for  the  purpose  of  trial,  the  au- 
thority to  do  so  must  be  sought  for  elsewhere 
than  under  tbe  express  provisions  of  the  stat- 
ute above  quoted.  As  pointed  out,  our  stat- 
nte  (section  7219,  supra)  is  copied  from  the 
California  Code  of  Civil  Procedure  (section 
1018).  Tbe  latter  Is  taken  from  tbe  New 
York  Code  of  Civil  Procedure  (section  817). 
Colorado,  Idaho,  Iowa,  Kansas,  Miimesota. 
Missouri,  I\M>raska,  Wisconsin,  Wyoming, 
Arizona,  Nevada,  North  Dakota,  South  Da- 
kota, Oklahoma,  and  doubtless  other  states, 
also  hare  statutes  bearing  on  the  question 
of  procedure  in  the  consolidation  of  cases 
for  trial.  We  know  of  no  case  where  a  con- 
solidation of  actions  for  trial  has  been  per- 
mitted unless  the  prescribed  conditions  of 
the  statute,  when  similar  to  ours,  have  been 
complied  with.  Counsel  for  plaintiff  here 
cited  none.  In  support  of  their  contention 
that  ita  the  case  at  bar  the  trial  court  did 
not.  commit  error  in  tbe  consolidation  they 
rite  Virginia  Carolina  Chemical  Ck>.  v;  Home 
Ins.  Co.,  113  Fed.  1,  51  C.  C.  A.  21;  Mutual 
Life  Ins.  Co.  T.  HiUmon,  145  U.  S.  285,  12 
Pup.  Ct.  909,  36  li.  Ed.  706;  Burke  v.  Hodge, 
211  Mass.  156,  97  N.  E.  920,  Ann.  (Jas.  1913B, 
3S1;  Lumlansky  v.  Tessier,  213  Mass..  182, 
99  N.  E.  1051,  Ann.  Cas.  1013E,  1049 ;  Peter- 
son ▼.  Dillon  et  al,  27  Wash.  78,  67  Pac  397 ; 
Ilayvrard  v.  Mason,  54  Wash.  653,  104  Pac. 
141;  London  P.  &  A.  Bank  v.  Abrams,  6 
Ariz.  87,  53  Pac.  588;  Biron  v.  Edwards,  77 
Wis.  477,  46  N.  W.  813 ;  1  Tbompson,  Trials, 
I  210 ;  38  Cyc.  1269. 

The  federal  cases  above  referred  to  were 
ruled  under  authority  of  D.  S.  R.  S.  t  921, 
which  provides: 

"When  causes  of  a  like  nature  or  relative 
to  the  same  question  are  pending  before  a 
court,  of  the  United  States  •  •  *  the  court 
n)ay  *  *  *  consolidate  said  causes  when 
it  appears  reasonable  to  do  so." 

'  As  to  tbe  Miissacbqsetts  cases,  we  need  bnt 
quote  from  the  opinion  in  Lumlansky  v.  Tes- 
sier, snpn: 


'  "Thire  Is' no  stattitfe  'cbVerlng'the  g'eMTii 
subject  of  eonsoUdatfon  of  actions  in  thisicem- 
monwealth,  and.a  practice  has  grotm-  up  adapt- 
ed to  the  acoompUshneot  of  Jnatioe  according 
to  varying  drcnmstances." 

We  quote  from  the  opinion  in  Peterson  t. 
Dillon,  supra,  with  reference  to  tbe  Washing- 
ton procedure: 

'TThere  is  no  statute  in  this'  state  relating 
generally  to  the  consolidation.  •  •  •  '  There 
are  special  provisions  for  certain  kinds  of.  ac- 
tions." 

'  Quoting  from  tbe  Wisconsin  case: 

"It  may  be  added  that  our  statute  on  the 
subject  contains  no  limitation  which  interferes 
with  the  power  of  the  conrt  to  make  the  con- 
solidation. Rev.  St.  i  2792.  The  statute  reads 
thus:  'When  two  or  more  actions  are  pend- 
ing in  the  same  court  which  might  have  been 
joined,  the  court,  or  a  judge,  on  motion,  shall, 
if  no  sufficient  cause  be  shown  to  tbe  contrary, 
consolidate  them  into  one  by  order.'  Every 
condition  of  the  statute  is  here  present." 

The  Arizona  case  was  rated  upon  in  the  ab- 
sence of  any  express  statute  anthorizing  the 
consolidation  of  cases; 

[2]  Ttiis*  court  lias  generally  held  that, 
where  the  provisions  of  a  statute  of  a  sister 
state  are  adopted  as  oar  own,  the  adoption  is 
made  with  constrnctlcm  placed  upon  it  by  the 
courts  of  the  state  from  which  it  is  adopted. 
Dixon  V.  Ricketts,  26  Utah,  215,  72  Pac.  947. 
We  are  not  advised  as  to  whether  the  courts 
of  California  have  passed  upon  the  precise 
question  under  consideration.  However,  tbe' 
New  Tork  courts  have  held  that  ander  a  like' 
statute  the  statute  does  not  confer  the  power 
to  consolidate.  Isear  v.  Daynes,  1  App.  Dlr^' 
557,  87  N.  Y.  Supp.  474,  See,  also,  Smith  T.' 
Smith.  22  Colo.  490,  46  Pac.  128,  84  L.  R.  A. 
49,  55  Am.  St  Rep.  142 ;  Priddy  v.  Mackenzie, 
205  Mo.  181,  103  &  W.  968;  Harris  v.  Sweet- 
land,  48  Mich.  115, 11  N.  W.  880;  Oftman  v. 
Union  Paa  Ry.  Co.,  82  Kan.  419,  4  Pac.  859; 
Wlnningboff'T.  Wittig,  64  Wis.  180,  24  N. 
W.  912. 

In  1  Gyc  1126,  I  820,  the  rule  is  stated  ^ 
thos: 

"One  of  the  conditions  authorizing,  and  es- 
sential in  order  to  authorize,  a  consolidation, 
is  that  the  difterent  actions  shall  be  betioeen 
the  aame  parties,  and  this-  rule  is  ordlnaTily.' 
expressly  recognized  in  the  statutes  relating - 
to   consolidation."    (Italics   ours.) 

Comp.  Laws  1917,  {7219,  having  prescribed 
tbe  rule  of  procedure  in  consolidation  .of 
cases,  we  think  the  court  had  no  power  to 
consolidate  the  several-  actions  against  the 
defendants  for  the  purpose  of  trial  unless 
the  statute  was  complied  with.  This  court' 
held  in  the  case -of  Railway  v.  Investment 
Co.,  35  Utah,  528,  101  Pac.  686,  that  section 
5839,  declaring,  "The  Revised'  Statutes  es- 
tablished the  law  of  this  state  respecting 
subjects  to  which  they  relate,"  as  controlling 
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upon  tbe  conrts,  and  the  law  tbere  announced 
has  been  controlling  In  numerous  decisions 
of  this  coart  since  to  tbe  same  effect  How- 
ever, as  we  view  tlie  case  at  bar,  under  the 
pleadings,  more  especially  by  reascm  of  tbe 
uniform  "reduced  rate  average  clause"  con- 
tained In  each  defendant's  policy,  tbe  trial 
court,  by  its  proceeding  to  try  tbe  several 
cases  together,  attained  the  right  results, 
and,  in  order  to  do  complete  justice  as  be- 
tween the  several  defendants,  could  not  have 
well  proceeded  otherwise.  We  have  pointed 
out  that  the  answers  of  tbe  several  defend- 
ants were  in  ^ect  precisely  the  same.  The 
complaint  in  each  action  was  predicated  on 
a  standard  policy  containing  the  so-called 
"reduc-ed  rate  average  clause"  limiting  the 
liability  of  the  insurer  in  the  event  of  loss 
to  no  more  than  "the  proportion  which  this 
policy  bears  to  the  total  insurance  thereon." 
In  each  action  it  was  alleged  by  the  com- 
plaint that  the  total  loss  sustained  by  the 
plaintiff  on  account  of  the  fire  amounted  to 
$15,500  on  merchandise.  Tlie  several  an- 
swers of  the  defendants  denied  that  the 
plaintiff's  loss  on  merchandise  exceeded  $1.- 
500.  Necessarily,  If  the  testimony  in  one 
case  would  not  warrant  a  finding  for  the 
full  amount  of  the  defendant's  policy,  the 
liability  of  that  defendant  could  not  be  es- 
tablished, nor  a  proper  Judgment  entered, 
until  the  liability  of  every  other  defendant 
bad  been  fixed  and  determined  by  triaL  Un- 
der the  allegations  of  the  complaint  and  the 
denials  of  the  answer  in  each  case  the 
trial  court  was  placed  in  a  situation  where 
It  was  Impossible  to  do  full  and  complete  jus- 
tice between  the  parties,  plaintiff  and  de- 
fendants alike,  unless  all  the  parties  were  be- 
fore it  In  the  one  trial.  Under  the  provisions 
of  Comp.  Laws  1017,  |  6507,  providing  that 
"any  person  may  be  made  a  defendant  who 
has  or  claims  an  Interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  or  settle- 
ment of  the  question  Involved  therein,"  we 
think  the  plaintiff  might  have,  in  fact  should 
have.  Joined  the  several  defendants  In  one 
action.  Then,  again,  Comp.  Laws  1917,  I 
6619.  provides: 

"The  court  may  determine  any  controversy 
between  parties  before  it,  when  it  can  be  done 
without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights ;  but  lohen  a  complete  deter- 
mination of  the  controverty  cannot  be  had  with- 
out the  presence  of  other  parties,  the  court  must 
then  Older  them  to  be  brought  in."  (Italics 
ours.) 

While  we  do  not  want  to  be  understood  as 
holding  that  the  court  had  the  right  to  con- 
solidate the  several  cases  for  trial  in  view 
of  section  7219,  supra,  we  do  think  the  trial 
court  bad  the  power  under  the  provisions  of 
our  Code  of  Civil  Procedure  last  above  cited 
to  omduct  the  proceedings  as  they  were 
conducted  in  the  caae  at  bar;  that  tbe  results 


were  right,  and  complete  Justice  to  tbe  par- 
ties was  not  otherwise  obtainable.  The  trial 
court  in  effect  treated  tbe  answers  in  tbe 
several  actions  as  Joined  as  one  answer. 
The  liability  of  one  defendant  depended  npoa 
the  liability  of  every  other  defendant  under 
the  issues  as  found  and  required  predsely 
tbe  same  testimony  as  between  tbe  plaintiff 
and  each  defendant  for  a  proper  determina> 
tlon  of  the  questions  Involved. 

[>]  Let  It  be  conceded  that  tbe  methods 
adopted  by  the  trial  court  at  tbe  trial  were 
technically  irregular ;  counsel  for  defendants 
have  pointed  out  no  prejudicial  error  in  the 
final  result  by  reason  of  proceedings  com- 
plained of,  and,  as  we  view  the  case,  there 
were  none.  The  several  judgments  entered 
against  the  defendants  were  the  only  Judg- 
ments under  tbe  verdicts  that  should  have 
been  entered;  hence  no  substantial  right  of 
any  defendant  was  affected  by  the  proceed- 
ings at  the  trial.  As  provided  by  Comp.  Laws 
1917,  i  6622: 

"The  court  must  in  every  stage  of  an  action 
disregard  any  error  or  defect  In  the  pleadings 
or  proceedings,  which  does  not  affect  the  sub- 
stantial tights  of  the  parties,  and  no  Judgment 
shall  be  reversed  or  alEected  by  *  *  *  such 
error  or  defect" 

See  Barton  Bros.  v.  O.  J.  C.  M.  k  M.  Inst, 
10  Utah,  346,  37  Pac.  576 ;  Doyle  v.  West  Tem- 
ple Terrace  Co.,  43  Utah,  277,  135  Pac 
103 ;  Miller  v.  Gray,  167  Pac.  358. 

[4,(1  (B)  It  is  contended  by  the  defend- 
ants that  the  trial  court  erred  in  admitting 
the  testimony  over  their  objection  of  one 
Kndy,  the  manager  of  plaintiff  company,  to 
the  effect  that  the  agents  or  representatives 
of  several  of  the  insurance  companies  In- 
spected the  plaintiff's  stock  before  their  poli- 
cies were  written.  Others  of  the  defendants, 
the  record  discloses,  did  not  do  so  before  their 
policies  were  written.  In  the  first  instance, 
under  the  issues  joined  in  the  pleadings,  we 
think  the  admission  of  tbe  testimony  was 
proper  as  tending  to  show  that  the  plaintiff 
had  at  tbe  time  the  policies  were  written 
tbe  amount  of  merchandise  on  hand  and 
tending  to  sustain  plaiutllTs  contention  in 
that  regard.  In  the  second  instance,  the  ad- 
mission of  tbe  testimony  was  not  prejudicial ; 
fbr  it  proved  nothing  for  or  against  the  other 
defendants'  failure  to  Inspect  the  plaintiff's 
stock.  Further,  it  was  the  duty  of  such  of 
the  defendants  who  failed  to  inspect  the 
stock.  If  they  deemed  the  admission  was  prej- 
udicial as  to  them,  to  request  that  the  jury 
be  instructed  that  as  to  them  the  testimony 
was  not  to  be  considered,  which  they  failed 
to  do. 

[6]  During  the  course  of  tbe  trial  the  de- 
fendants proffered  certain  testimony  toidlng 
to  show  that  the  representative  of  an  insur- 
ance company  not  made  a  party  to  tbe  action 
inspected  the  plaintiff's  merchandise  some 
time  l)efore  the  flre^  and  upon  doing  so  bad 


Digitized  by 


Google 


UtaH) 


NEW  TOBE  JOBBINO  HOUSE  ▼.  STERIOXO  FIRX  VSfB.  Oa 

(111  P.) 


365 


canceled  the  policy  Issned  by  his  company. 
In  excluding  the  testimony  proffered  through 
this  witness  the  trial  court  did  so  on  the 
ground  that  It  was  Irrelevant  and  immaterial 
In  so  far  as  the  fact  might  be  stated  by  the 
witness  that  the  cancellation  of  the  policy 
was  actually  made  and  his  purpose  in  doing 
BO.  However,  the  trial  court,  in  sustaining 
plaintiff's  objection  to  the  offer,  ruled  that 
the  witness  might  testify  and  the  defendants 
be  permitted  to  prove  by  him  "eadi  and 
every  Item  of  investigation'  that  he  made 
concerning  the  value  of  the  stock."  The 
value  of  the  stock  at  the  time  of  the  flre  was 
the  material  issue  not  the  purposes  or  rea- 
sons of  the  witness  or  bis  company  in  cancel- 
ing its  policy. 

[f]  (C)  It  Is  further  contended  by  defend- 
ants that  the  evidence  is  insufficient  to  Jus- 
tify the  verdicts,  mainly  on  the  ground  that 
the  verdicts  are  based  on  testimony  which 
Is  contrary-  to  the  undisputed  physical  facts. 
The  testimony  in  brief  shows  that  in  Decem- 
ber, 1916,  the  plaintiff  took  an  Inventory  of 
stock,  and  that  the  Inventory  then  taken 
showed  stock  on  hand  amounting  to  $16,046.- 
23;  that  subsequently  it  added  to  its  stock 
goods  purchased  in  1917  amounting  to  $18,- 
436.42,  making  the  sum  total  before  the  flre 
$33,482.65.  Deducting  from  the  foregoing 
mm  total  goods  returned  to  Jobbers  by  plain- 
tiff amounting  to  $803.12,  sales  made  at  net 
coat  amounting  to  $14,131.95,  net  coot  of 
goods  In  the  hands  of  peddlers  tlJBaO.92, 
and  $000  worth  of  merchandise  not  in  the 
loOBn  where  flre  occurred,  the  value  on  hand 
In  the  room  where  the  flre  was  and  when  it 
occurred  amounted  to  $16,016.66.  We  have 
adopted  the  foregoing  summary  mainly  from 
the  plalntUTs  brief  for  the  reawn  that  we 
regard  it  as  very  liberal  for  the  defendants 
when  viewed  In  the  light  of  the  testimony  of 
the  witnesses  who  testified  as  to  the  value  of 
the  plaintiff's  stock  on  hand  Immediately  be- 
ft>re  the  flre.  The  plaintiff's  manager  In 
charge  of  the  merchandise  estimated  (he 
value  of  the  goods  in  the  room  where  and 
when  the  flre  occurred  to  be  $18,230..<«,  and 
other  witnesses  teetifled  to  approximately  the 
same  amount.  Deducting  the  value  of  dnm- 
aged  goods  remaining  on  hand  after  the  Ore, 
variously  estimated,  aroroxiuiately  $1,UUU, 
the  plalntUTs  loss  by  flre  would  lie  according 
to  the  great  weight  of  the  testimony,  not  less 
than  $17,000.  The  total  amount  of  the  ver- 
dicts against  the  defendants  aggregates  the 
teoes  of  their  policies  combined,  $15,S00. 


The  defendants  insist,  however,  that  the 
verdicts  are  contrary  to  the  tmdisputed  physi- 
cal facts  and  to  all  natural  and  physical 
laws,  and  therefore  the  verdicts  ought  not  to 
be  permitted  to  stand.  The  plaintiff,  as 
pointed  out,  produced  its  Inventory  values  of 
stock  on  hand  in  December,  1016,  to  which 
it  added  its  purchases  up  to  the  time  of  the 
Ore,  making  deductions  for  what  was  taken 
out  of  the  stock  up  to  the  time  of  the  flre, 
thus  making  a  showing  that  the  value  of 
stock  damaged  and  consumed  by  flre  amount- 
ed to  more  than  the  amount  of  the  policies 
written  by  the  several  defendants,  lu  con- 
nection with  this  showing  made  by  tbe  plain- 
tiff there  must  be  taken  into  considenition 
the  unrefuted  testimony  of  a  nuuilier  of 
disinterested  witnesses  who  shortly  liefore 
the  flre  viewed  the  stock  and  wlio  testified 
tliat  in  their  opinion  the  stock  in  tlie  room 
where  the  flre  occurred  was  worth  apiiroxl- 
mately  $18,000.  As  against  this  teHtluiony 
the  defendants  insist  that  we  must  lie<-ome 
the  triers  of  fact  and  find  that  there  were 
fraud,  misrepresentation,  and  coui-ealment, 
which  the  Jury  by  special  verdict  refUKed  to 
do.  There  Is  no  testimony  ha  the  reiiird,  ex- 
pert or  otherwise,  tending  to  show  the 
amount  and  vulue  of  the  goods  actually  dam- 
aged and  consumed  by  Ore  is  not  in  harmony 
with  the  verdicts  of  tbe  Jury.  Unless  we, 
sitting  as  an  appellate  court,  are  to  make 
flndlngs  of  fact  from  the  general  api)enrance8 
of  the  stock  of  merchandise  after  a  conflagra- 
tion and  predicate  the  loss  on  our  owu  esti- 
mate as  to  dimensions  of  an  affected  area, 
and  the  amount  and  the  valueof  a  stock  ttuit 
will  All  a  given  space,  then  the  verdicts  of 
the  Jury  were  proper  ones.  No  matter  what 
our  Individual  opinlouii  may  be  as  to  tbe 
doubtfulness  or  Improbability  of  the  facts 
found  in  a  given  case,  we  luay  not  express 
tliem  in  contravention  of  the  province  of  a 
Jury,  so  long  us  there  Is  substantial  testimony 
to  HupiKirt  tbe  verdict. 

We  flud  no  prejudicial  error  either  In  tbe 
refusal  to  give  or  In  tbe  giving  of  lust nivt ions 
to  the  Jury. 

We  think  the  defendants'  motion  for  a  new 
trial  was  properly  overruled  by  the  trial  <-<)urt, 
and  tliat  the  judgmeuta  rendered  H;»iiii8t 
them  should  be  affirmed.  It  la  so  wrdored. 
Costs  to  plalntlil. 

FRICK,  WEBER,  GIDEOM,  and  TIIUR- 
MAN,  JJ.,  concur. 
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NIBI/SON  T.  NIELSON.     (No.  8388.) 

(Supreme  Court  of  Utah.    Jane  26,  1919.) 

L.  Husband  ahd  Win  «=»297— Litoto  Sef- 

•  ABATE  AND  APABT— PABTT  AT  FAULT. 

Ftndjng  that  plaintiff  wife  and  defendant 
husband  have  lived  separate  and  apart  withoat 
the  fault  of  the  plaintiS  is  not  sustained  in 
view  of  the  undisputed  evidence  that  plaintiS 
told  the  home  provided  by  defendant  and  in  use 
by  the  family  without  consulting  defendant  and 
took  Qp  her  abode  elsewhere. 

2.  EUBBAND     AND     WIFE    4=»207— SePABATE 

Maintenance  —  Husband's  Failubb  to 
E^OTiDE  Necessabies— Byidence. 
In  suit  for  separate  maintenance,  finding 
that  defendant  husband  had,  without  any  ex- 
cuse, failed  to  provide  for  plaintiff  the  com- 
m<»l  necessaries  of  life,  and  that  plaintiff  has 
no  means  of  support,  hM  not  sustained  by  the 
facts  proven. 

8.  Husband  and  Wife  <8=>288(2)— Sepabate 

Maintenanoe— EsTABUSHina  New  Doln- 

oitE— Right  of  Wife. 

Defendant  husband  had  the  right  to  fix  the 

place  of  the  family  domicile,  and  plaintiff  wife 

by  changing  suitably  and  properly  established 

domicile   without   husband's   consent   forfeited 

her  right  to  require  defendant  to  provide  her 

separate  support  and  maintenance  elsewhere. 

Appeal  from  DiMrlct  Court,  Salt  Lake 
County;  John  F.  Tobln,  Judge. 

Suit  by  Marie  Nlelsou  against  Hans  C. 
Nielson.  Decree  for  plalntifl,  and  defendant 
appeals.    Reversed. 

Olson  &  Lewis,  of  Bait  Lake' City,  for  ap- 
pellant. 

Marks  &  Jensen,  ot  Salt  Lake  City,  for 
respondent  . 

CORFMAN,  O.  J.  June  21,  1918,  plaintiS 
commenced  tUis  action  in  the  district  court 
of 'Salt  Lake  county  against  the  defendant, 
her  husband,  for  separate  maintenance. 
'  It  'is  alleged  In  the  complaint  that  ever 
dnce  February  10,  1918,  the  plaintiff  and 
defendant  have  lived  separate  and  apart 
Without  fault  of  the  plaintiff  and  since  said 
date  the  defendant  has  wUlfuIIy,  without 
any  excuse  or  justification,  failed  and  neglect- 
ed to  provide  for  the  plaintiff  the  common 
necessaries  of  life,  and  that  the  plaintiff  has 
no  means  of  support.  The  answer  denies 
the  foregoing  allegations  of  the  complaint, 
and  affirmatively  alleges  desertion  and  aban- 
donment of  the  defendant  on  the  part  of  the 
plaintiff,  and  th6  willingness  and  ability  ot 
the  defendant  to  provide  the  plaintiff  with 
a  home  and  suitable  maintenance  at  all 
times.    A  reply  was  filed. 

The  district  court,  upon  a  trial,  found 
the  issues  thus  Joined  In  the  plaintiff's  fa- 
vor, and  awarded  her  a  decree  of  separate 


malntoiance,  providing  for  the  payment  by 
the  defendant  to  the  plaintiff  (SO  monthly. 

The  defendant  appeals  and  assigns  as  er> 
ror  Insuffideney  of  the  evidence  to  support 
the  findings  and  decree  of  the  trial  court. 

There  is  very  little  conflict  in  the  testi- 
mony. It  shows  that  the  parties  intermar- 
ried In  1898,  at  Salt  Lake  City,  where,  a 
couple  of  years  later,  they  purchased  a  home 
on  time.  Title  was  taken  in  the  plaintiff's 
name.  Soon  after  the  home  was  purchased 
the  defendant  isecured  employment  at  the 
salt  works  near  Saltair,  where  he  has  since 
worked  continuously  for  19  years.  He  earn- 
ed  from  30  to  45  craits  per  hour.  Hia  month- 
ly earnings  varied  (according  to  whether  or 
not  he  worked  overtime)  from  $65  to  $100 
per  month.  The  home  cost  $800,  and,  until 
paid  for,  the  defendant  contributed  to  plain- 
tiff out  of  his  earnings  about  $40  per  month, 
afterwards,  and  until  March,  1918,  $80.  The 
plaintiff  worked  out  at  times  before  the 
home  was  paid  for.  One  child,  a  daughter, 
was  bom  of  the  marriage,  was  reared,  mar- 
ried, and  left  the  home.  The  defendant  vis- 
ited the  home  two  or  three  times  each 
month.  His  last  visit  to  the  home  while 
occupied  by  the  plaintiff  was  in  Febmary, 
1918,  when,  for  the  last  time,  ^e  contribut- 
ed out  of  his  wages  earned  $30  for  the  sup- 
port of  the  plalnUfl.  Some  talk  was  then 
had  between  the  partiea  about  selling  the 
home  to  the  Continental  Oil  Company,  but 
no  definite  conclusion  was  arrived  at.  The 
defendant  next  visited  the  home  in  March, 
when  he  found  It  vacated  by  the  plaintiff 
and  the  doors  and  windows  ont.  The  plain- 
tiff had  sold  It  to  the  Continental  Oil  CJom- 
peny  for  $1,800,  and  purchased  another  for 
$900  without  consulting  with  or  gtvliur  the 
defendant  any  notice  of  her  intention  of  do- 
ing so.  The  defendant  did  not  then  know' 
or  learn  the  whereabouts  of  the  plaintiff,  be> 
came  angry  at  her  conduct  In  selling  the 
home,  returned  to  his  work  at  the  salt 
works  without  seeing  plaintiff,  and  there- 
after did  not  communicate  with  her  nor  «he 
with  him.  The  plaintiff  received  no  further 
support  from  the  defendant,  and  then  com- 
menced this  action. 

The  testimony  further  shows  that  the 
plaintiff  was  receiving  $16  per  month  for' 
caring  for  two  of  her  minor  grandchildren 
during  the  time  the  defendant  failed  to  con- 
tribute out  of  his  earnings  to  the  support  of 
plaintiff,  from  February  t*  June,  1918,  when 
plalntitrs  action  was  contmenced. 

At  the  trial  of  the  case  defendant  testified 
that  he  had  repeatedly  requested  the  plain- 
tiff to  come  with  him  and  make  a  home  at 
the  salt  works,  where  he  was  employed,  but 
that  she  would  not  consent  to  do  so.  He 
also  testified  that  he  was  still  willing  to 
provide  a  home  there  for  her  if  she  were 
willing  to  come,  and  that  he  bad  no  objec- 
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don  to  her  keeping  and  caiilng  for  her  minor 
grandchildren.  The  testimony  further  shows 
that  some  20  families  reside  at  the  salt 
works,  and  that  the  community  is  provided 
with  a  school,  where  the  children  might  at- 
tend. 

Quoting  from  appellant's  abstract,  the  de- 
fendant testified  concerning  the  making  of  a 
home  at  his  place  of  employment  as  fol- 
lows: 

"I  spoke  to  her  many  times  about  going  to 
the  salt  works  to  lire.  The  last  time  was  some 
time  last  winter.  I  don't  remember  whether 
it  was  before  or  after  Christmas.  I  asked  her 
quite  a  few  times.  It  was  down  at  the  house 
that  we  talked  about  it  I  told  hert  'I  can't 
make  any  money  this  way.  It  takes  all  I  make 
to  live.  No  use  for  me  to  work  out  there  and 
spend  every  cent  I  make,  for  it  takes  every 
cent  I  make  to  live.  What  is  the  use  in  working 
.  steady  like  I  do?*  I  asked  her  to  move  out,  and 
told  her  I  had  a  house  out  there  if  she  wanted 
to  more.  I  was  not  living  in  a  house  out  there 
at  that  time,  but  living  in  a  bunkhonse.  I  did 
not  have  the  house  out  there  furnished  at  the 
time.  She  had  my  furniture  in  here.  There 
were  four  empty  houses  out  there  at  that  time, 
but  I  did  not  rent  one  for  her.  I  could  rent  one 
any  minute  she  would  come.  At  that  time  I 
was  Just  as  anidous  to  have  her  come  out  as  I 
am  now,  just  about  the  same,  just  about  as 
anxious  then  as  now.  I  was  a  litUe  iQore  anx- 
iouB  to  have  her  come  than  now.  I  told  the 
court  that  I  did  not  care  whether  she  came  to 
lire  with  me  or  not  if  she  wasn't  willing." 

The  plaintiff  testified: 

"Q.  Mrs.  Nielson,  are  yon  willing  now  to  go 
out  to  the  salt  works  and  live  there  if  the  de- 
fendant will  provide  you  with  a  home  there? 
A.  How  can  I  live  with  him?  He  don't  care 
for  me.  Q.  Are  you  willing  to 'go  out  to  the 
salt  works  and  live  there?  A.  No,  for  I  can't 
live  with  him,  and  I  would  not  go  out  there  and 
lire  with  him.  He  swears  and  carries  on.  I 
can't  live  with  him — he  drinks,  too,  I  would 
not  go  out  there  and  live  with  him." 

With  regard  to  the  drinking  habit  of  the 
defendant  the  record  shows  nothing  more 
than  that  he  admitted  that  upon  two  or 
three  occasions  during  his  married  life  he 
bad  drunk  too  much  beer.  His  swearing 
habit  consisted  of  saying  "damn  it"  In  Dan- 
ish. 

me  trial  coort  found: 

"(8)  That  ever  since  the  10th  day  of  Feh- 
ranry,  1918,  plaintiff  and  defendant  have  lived, 
and  still  continue  to  live,  separate  and  apart 
from  each  other  without  the  faidt  of  plaintiff; 
tiiat  defendant  has,  and  for  more  than  6  years 
last  past  has  had  good  health;  that  defendant 
does  now,  and  for  more  than  6  years  last  past 
haa  had  the  ability  to  and  has  earned  continu- 
ously about  $100  a  month ;  that  ever  since  the 
10th  day  of  February,  1918,  defendant  haa  will- 
fully, without  any  excuse  or  justification,  failed 
and  neglected  to  provide  plaintiff  suitably  or 
otherwise  with  the  common  necessaries  of  life. 

"(4)  That  plaintiff  has  no  means  of  support." 


NIELSON  867 

P.)        ■  ■ 

As  we  view,  the  testimony  It  Is  whoUy  In- 
sulflclent  to  Justify  the  foregoing  findings  of 
the  trial  court 

[1]  The  finding  that  the  plaintiff  and  de- 
fendant have  lived  separate  and  apart  from 
each  other  without  the  fault  of  the  plain- 
tiff is  not  sustained  in  view  of  the  undisput- 
ed evidence  that  the  plaintiff  sold  the  home 
provided  by  the  defendant  and  In  use  by  the 
family  without  consulting  the  defendaiit  and 
took  up  her  abode  elsewhere. 

[2]  The  finding  that  since  the  10th  day  of 
February,  1018,  the  defendant  has  without 
any  excuse  failed  to  provide  for  the  defend- 
ant the  common  necessaries  of  life,  and 
that  the  plaintiff  has.no  means  of  support, 
cannot  be  sustained  tn  view  of  the  facts 
proven.  The  evidence  conclusively  shows 
that  in  February,  1918,  the  defendant  con- 
tributed out  of  his  earnings  (as  had  been 
his  custom  to  do  monthly  for  many  years) 
$30.  She  was  then  provided  by  the  defend- 
ant with  a  home  and  in  addition  to  that 
was  receiving  from  another  source  $15  per 
month  for  the  care  of  her  grandchildren. 
Shortly  thereafter,  by  her  own  act,  the  home 
was  disposed  of  by  sale.  She  received  $1,300 
thereby.  As  we  read  the  record  the  money 
received  by  her  for  the  home  represented 
practically  all  of  his  life's  savlnga  She 
could  and  did  do  as  she  pleased  with  that 
She  saw  fit  to  reinvest  $900  in  a  new  home 
for  herself.  She  still  had  $400  for  her  sup- 
port and  maintenance  during  the  four 
months  Immediately  preceding  the  com- 
mencement of  the  action,  besides  the  $19 
each  month  paid  to  her  for  caring  for  her 
grandchildren.  Ample  means,  In  our  Jud|;- 
ment'  for  her  support  and  maintenance  In 
view  of  her  station  In  life  and  the  condi- 
tions and  circumstances  surrounding  the  par- 
ties when  this  action  was  begun. 

It  may  be  that  the  previous  conduct  of 
the  plaintiff  toward  the  defendant  did  not 
justify  his  swearing  in  her  presence — "damn 
It"  in  Daniah.  However,  the  coarse  taken 
by  the  plaintiff  In  selling  and  disposing  of 
the  home  and  taking  up  her  abode  elsewhere 
without  advising  or  consulting  with  the  de- 
fendant, and  leaving  her  whereabouts  un- 
known  to  him.  In  our  way  of  thinking, 
would.  Indeed,  we  might  go  farther  and 
say  that  considering  the  frailties  of  the 
average  mortal,  and  considering  the  circum- 
stances and  conditions  that  confronted  the 
defendant  while  visiting  his  home  in  March 
after  plaintiff  had  abandoned  it,  he  might 
have  been  excused  for  saying  "damn  It"  In 
plain  English,  or,  perhaps,  in  Indulging  him- 
self In  some  of  the  well-recognized  higher 
degrees  of  profanity. 

[3]  We  can  arrive  at  no  other  conclusion 
after  reading  the  record  in  this  case  than 
that  the  plaintiff  is  possessed  with  an  ear^ 
nest  desire  to  live  separate  and  apart  from 
the  defendant  without  any  sufficient  cause 
or  excuse.    She  was  provided  with  a  houu> 
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In  Salt  Lake  City,  largely,  at  least,  out  of 
the  earnings  of  deFendant  after  many  years 
of  hard  labor.  She  was  permitted  to  occupy 
It  although  the  defendant  desired  and  had 
many  times  requested  her  to  go  with  him  to 
bis  place  of  employment  and  make  a  borne 
with  blm  there  In  order  to  render  his  bur- 
dens lighter.  She  was  not  Inclined  to  do 
that,  yet  the  defendant  continued  to  support 
and  maintain  her  to  the  best  of  his  ability 
until  she  voluntarily  sold  their  common 
home  and  took  up  her  abode  elsewhere  with- 
out consulting  or  advising  with  him.  Under 
the  law  the  defendant  had  the  right  to  fix 
the  place  of  the  family  domicile,  and  when 
suitably  and  properly  established  she  had 
no  right  to  change  it  without  his  consent 
In  doing  so  without  cause  she  forfeited  her 
legal  right  to  require  the  defendant  to  pro- 
vide her  separate  support  and  maintenance 
elsewhere.  The  testimony  shows  that  the 
defendant  desires  to  establish  the  family 
domicile  at  the  place  where  he  labors.  In 
the  interests  of  family  comfort,  economy, 
and  convenience,  with  the  limited  Income  of 
the  defendant,  we  think  the  plaintiff  should 
acquiesce  in  the  wishes  of  the  defendant  in 
that  regard.  She  testified  that  she  was  un- 
willing to  do  that  So  long  as  she  persists 
under  the  circumstances  in  remaining  away 
from  the  defendant  and  in  not  making  a 
common  home  with  him,  as  a  matter  of  law 
she  is  not  living  separate  and  apart  from  the 
defendant  without  her  fault. 

In  our  opinion  the  trial  court  erred  In 
making  Its  flndlngs  in  plaintiff's  favor,  and 
in  not  finding  for  the  defendant  no  cause  of 
f>ction. 

It  is  therefore  ordered  that  the  Judg- 
ment and  decree  of  the  district  court  be  re- 
vensed,  vacatod,  and  set  aside,  and  that 
Judgment  be  entered  herein,  dismissing  plain- 
tiff's complaint    Defendant  to  recover  costs. 

FEICK,  GIDEON,  and  THURMAN,  JJ, 
concur. 

WEBER,  J.,  being  disqualified,  did  not 
participate  In  the  disposition  of  this  case. 
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OUUKCHILti  et  at  ▼.  MEADB  et  aL 

(Snprems  Court  of  Oregon.    Jane  24,  1919.) 

1.  Action  ®=325(4)— Equitabix  Dsfenses  in 
Action  at  Law. 
L.  O.  L.  {  390,  as  amended  by  Act  of  Febru- 
ary 13,  1917,  providing  that  defendant  in  law 
action  who  is  entitled  to  equitable  relief  "may 
set  such  matter  up  by  answer,"  does  not  compel 
litigant  to  interpose  equitable  defenses  in  law 
action,  bat  permits  him  to  try  out  defenses  at 
law,  and,  if  nnsuccesaful,  nree  groonds  for  equi- 
table reliof  by  proper  suit. 


2.  Rbfobication  or  Inbtbuuknts  «=>I— Nx- 
TUBE  at  Reuxdt— "REroRMATIOir." 
"Reformation"  contemplates  a  continnaaea 
of  the  contractual  relations  upon  what  both 
parties  really  intended  should  be  the  stipula- 
tion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Reforma- 
tion.] 

8.  PUEAOINO  9»17— Htpothktioai.  Aixeoa- 

TIONS. 

An  averment  that  a  party  would  not  have 
done  a  hypothetical  act  presents  no  issuabls 
matter;   for  it  cannot  be  proved  or  refuted. 

4.  PiX&DIIVO  «s>8(2)— AlXEOATIONS— CONCI.U- 

BioN— "Pacts." 
In  action  to  set  aside  decree  confirming 
execution  sale  upon  ground  of  mistake,  allega- 
tion that  plaintiEfs  would  not  have  bid  so  much 
if  they  had  calculatod  correctly  held  a  conclu- 
sion, and  not  statement  of  fact;  "facte"  being 
actualities  and  what  have  taken  place,  and  not 
what  might  or  might  not  have  taken  place. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fkct] 

6.  Equttt  «=>64— Maxivs. 

Equity  ministers  to  the  dUigent,  and  not  to 
the  negligent 

6.  CouBTs  «:all6(4)— Rkoobds— CoBBBcnoir— 
IrTe9m. 

During  the  term  the  record  of  the  courfa 
proceedings  is  in  the  bosom  of  the  court  and 
subject  to  correction. 

7.  BxBcuTioN   «=>256(1)  —  SBirma  Asidk 
CoNFiBMATiON  OP  Sals. 

Decree  confirming  execution  sale  will  not 
be  set  aside  after  term  at  which  it  was  entered 
except  through  an  original  suit  to  set  it  aside 
based  upon  some  equitable  ground  for  relief. 

8.  ExKODTioN  «s>247— Scinire  Aside  Cok- 
miiLATioN  or  Sale— Mistake. 

In  view  of  L.  O.  L.  i  766^  equity  win  not 
set  aside  decree  confirming  execatiOD  sale  mere- 
ly because  Judgment  creditor  purchased  prop- 
erty for  a  sum  in  excess  of  balance  due  on  Judg- 
ment and  in  excess  of  value  of  property,  as  re- 
sult of  miscalculation  as  to  balance  da*  on  Judg- 
ment 

Department  1. 

Appeal  from  Circuit  Court,  Tillamook 
County;  Oeorge  E.  Bagley,  Judge. 

Suit  by  Arthur  M.  Churchill  and  another 
against  Minnie  A.  Meade  and  another.  De- 
cree for  plaintiffs,  and  defendants  appeal. 
Reversed  and  remanded. 

See,  also,  88  Or.  120,  171  Paa  665. 

By  suit  in  the  circuit  court  of  Tillamook 
county  the  plaintiff  ChurchiU,  as  the  as- 
signee of  his  coplalntlff,  foreclosed  a  mort- 
gage against  the  defendants  herein  upon 
real  property  and  chattels  in  that  county 
and  upon  realty  in  Multnomah  county.  Ex- 
ecution was  Issued  on  the  decree,  and  the 
Tillamook  land  was  sold,  as  the  complaint 
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bere  alleges,  tor  $18,000,  Its  toll  value.  The 
chattel  property  also  was  sold,  and  Its  pro- 
ceeds were  applied  to  the  partial  satisfac- 
tion of  the  decree.  Another  execution  was 
Issued  to  the  sheriff  of  Multnomah  county 
for  the  satisfaction  of  the  unpaid  balance, 
and  on  October  16,  1916,  at  an  adjourned 
sale  for  want  of  bidders  at  the  advertised 
date,  the  property  was  struck  off  to  the 
plaintiff  Churchill  for  $3,110.  No  bids  were 
received  at  the  sheriff's  sale  except  that  of 
Churchill. 

It  la  stated  In  the  complaint.  In  substance, 
that  the  Intention  of  Churchill  for  himself 
and  his  coplalntlff  was  that  the  amount  to 
be  bid  for  the  Portland  property  was  the 
balance  remaining  unpaid  on  the  decree, 
and  that  the  Intention  was  that  the  amounts 
bid  should  be  paid  only  by  having  the  same 
applied  on  the  Judgment  It  Is  averred  that 
the  Portland  realty  was  wortb  not  more 
than  $1,550,  and  neither  of  the  plaintiffs 
would  have  been  willing  to  take  either  of 
the  tracts  In  Portland  for  that  amount,  but 
bid  more  than  the  property  was  worth,  so 
that,  if  redemption  were  made,  the  plaintiffs 
would  have  the  benefit  thereof,  to  the  end 
that  the  decree  should  be  entirely  satisfied. 
Tbey  say  that: 

"In  fixfni;  the  amounts  to  be  bid  for  said  prop- 
erty plaintiffs  bad  a  calculation  made  of  the 
balance  still  nnpaid  on  said  judgment,  and,  ac- 
cording to  the  said  calculation,  there  remained 
at  the  time  of  sale  of  the  Portland  property  a 
balance  unpaid  upon  said  Judgment  of  $3,- 
688.25." 

They  aver  that  they  relied  upon  the  cal- 
culation, believing  It  to  be  correct,  and  act- 
ing thereon,  and  not  otherwise,  made  the 
bid  as  stated,  Intending  that  the  amount 
thereof  should  be  paid  only  by  giving  cred- 
it therefor  on  the  balance  of  the  judgment. 
^niey  say  that  they  would  not  have  made 
the  bid  if  It  had  required  the  payment  of 
any  money.    They  further  allege: 

"That  in  the  calcniation  aforesaid  a  mis- 
takp  ocoiirred.  In  that  by  ovoralBht  and  Inadver- 
tence Interest  for  one  year  upon  the  princi- 
pal amount  named  in  the  judgment  was  added, 
aad  In  consequence  thereof  the  total  amount 
calcnlated  as  accrued  upon  said  judfonent  was 
$1,012.50  grnater  than  the  true  amount  accrued; 
that  plaintiffs  had  no  knowledge  or  information 
that  said  mistake  had  been  made,  and  did  not 
discover  said  error  until  on  or  about  July  10, 
1918." 

The  sales  were  confirmed  by  tbe  Tilla- 
mook court  about  November  20, 1916,  without 
detection  of  tbe  mistake  then  or  by  any  one 
until  about  July  10,  1918,  when  one  of  the 
attorneys  for  the  defendants  for  the  first 
time  discovered  that  a  correct  calculation 
of  tbe  amount  accrued  upon  the  Judgment 
showed  that  It  had  been  overpaid  by  the 
bid,  and  that  upon  the  face  of  the  record 
tlie  plaintiffs  had  received  from  the  sheriff 
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upwards  of  $700  more  than  the  amount  of 
the  Judgment  when  tbe  amount  due  was 
computed  correctly.  The  plaintiffs  plead 
several  offers  to  the  defendants  to  adjust 
the  matter  by  giving  them  credit  on  the 
Judgment  for  the  amount  of  the  excess  and 
otherwise,  and  declare  that  no  Income  has 
been  received  by  the  plaintiffs  for  tbe  Port- 
land property,  that  no  sheriff's  deed  has 
been  Issued,  and  that  the  sheriffs  certifi- 
cate bas  been  assigned  to  the  plaintiff  Beals. 
Tbe  complaint  alleges  that  the  defendants 
are  demanding  payment  from  the  plaintiffs 
of  the  amount  overpaid,  and  that  the  de- 
fendant Minnie  Meade  has  brought  an  ac- 
tion against  Churchill  In  the  circuit  court 
of  Multnomah  county  to  recover  tbe  surplus, 
claimed  by  her  to  be  $774.95,  well  knowing 
that  the  apparent  balance  is  the  result  of 
the  mistake  already  mentioned.  This  plead- 
ing further  avers: 

"That  the  aforesaid  mistake  was  not  caused 
by  the  gross  negligence  on  the  part  of  the  plain- 
tiffs, in  that  said  calculation  was  made  at  a 
time  when  the  sheriFs  returns  of  sales  on  chat- 
tel mortgages  had  not  been  filed  and  the  exact 
amount  to  be  credited  on  said  judgment  on  ac- 
count thereof  had  not  been  determined,  and  by 
reason  of  the  fact  that  said  sales  were  made  at 
different  times  and  required  several  calculations 
as  to  amount  of  Interest  accrued  to  the  dates 
when  tiie  credits  were  to  be  given,  and  by  rea- 
son of  said  complications  confusion  crept  into 
the  calculations  being  made,  and  by  tbe  afore- 
said inadvertence,  mistake,  and  oversight  in- 
terest for  one  year  and  a  portion  of  another 
year  was  included,  when  only  interest  for  a 
portion  of  tbe  year  should  have  been  included." 

The  plaintiffs  express  a  willingness  that 
the  sale  and  confirmation  be  set  aside,  the 
proceedings  connected  therewith  canceled, 
and  a  resale  of  the  property  made,  or  to 
set  aside  the  Judgment  allowing  the  sale  to 
stand  and  to  transfer  the  property  to  the 
defendants  on  the  terras  offered  to  them,  or 
to  have  such  other  disposition  made  of  the 
transaction  as  the  court  may  deem  equita- 
ble. Claiming  to  have  no  plain,  speedy,  or 
adequate  remedy  at  law,  they  pray  that  the 
confirmation  be  set  aside,  and  that  the  de- 
fendants be  enjoined  from  prosecuting  any 
action  against  tbe  plaintiffs  for  tbe  ap- 
parent excess  of  the  bid  over  the  amount 
of  the  Judgment 

The  defendants  interposed  a  demurrer  to 
the  complaint  on  the  following  grounds: 

"First.  The  complaint  shows  that  the  court 
bas  no  jurisdiction  of  the  persons  of  the  defend- 
ants, or  of  the  subject-matter. 

"Second.  The  complaint  shows  that  there  is 
another  action  at  law  pending  in  Multnomah 
county.  Or.,  between  the  real  parties  at  inter- 
est herein,  for  tbe  same  cause,  arising  out  of  the 
same  state  of  facts,  wherein  the  relief  sought 
herein,  if  just,  could  be  obtained  by  a  cross-bill 
in  equity,  in  the  manner  provided  by  the  Code, 
and  that  said  action  was  pending  at  the  time 
the  complaint  herein  was  filed. 
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"Ttiird.  There  is  a  defect  of  parties  plaintiff, 
in  tbat  plaintiff  F.  R.  Seals  Is  a  stranger  in  this 
action,  as  shown  by  the  allegations  of  the  com- 
plaint ;  plaintiff  Churchill  being  alone  the  party 
at  interest  under  the  pleadings. 

"Fourth.  That  several  causes  of  suit  have  been 
improperly  united,  to  wit,  a  suit  to  vacate  a 
6nal  judgment  of  this  court,  and  a  suit  asking 
equitable  relief  against  a  law  action  pending 
between  the  parties  in  Multnomah  county.  Or. 

"Fifth.  Because  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  suit 
against  the  defendants,  or  either  of  them." 

The  circuit  court  overruled  the  demurrier, 
and,  the  defendants  having  declined  to  plead 
further,  a  decree  was  rendered  setting  aside 
the  sale  and  conflrmation  and  enjoining  the 
prosecution  of  the  action  at  law.  The  de- 
fendants appealed. 

Tom  B.  Handley,  of  Tillamook  (Johnson  & 
Handley,  of  Tillamook,  on  the  brief),  for  ap- 
pellants. 

H.  T.  Botts,  of  Tillamook,  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  defendants  contend  that  the 
plaintiffs  have  a  full  and  adequate  remedy 
for  the  matters  alleged  in  their  complaint  in 
the  action  at  law  pending  in  Multnomah 
county.  They  rely  upon  section  390,  L>.  O.  L., 
as  amended  by  the  act  of  February  13,  1917 
(Laws  1917,  p.  12Q,  reading  as  follows: 

"Bills  of  revivor  and  bills  of  review,  of  what- 
ever nature,  exceptions  for  insufficiency,  im- 
pertinence, or  irrelevancy,  and  cross  bills  are 
abolished;  but  a  decree  in  equity  may  be  im- 
peached and  set  aside,  suspended,  avoided,  or 
carried  into  execution  by  an  original  suit;  and 
in  an  action  at  law  where  the  defendant  is  en- 
tiUed  to  relief,  arising  out  of  facts  requiring 
the  interposition  of  a  court  of  equity,  and  ma- 
terial to  his  defense,  he  may  set  such  matter  up 
by  answer,  without  the  necessity  of  filing  a  com- 
plaint on  the  equity  side  of  the  court ;  and  the 
plaintiff  may,  by  reply,  set  up  equitable  matter, 
not  inconsistent  with  the  complaint  and  con- 
stituting a  defense  to  new  matter  in  the  answer. 
Said  reply  may  be  filed  to  an  answer  containing 
either  legal  or  equitable  defenses.  The  parties 
shall  have  the  same  rights  in  such  case  as  if  an 
original  bill  embodying  the  defense  or  seeking 
the  relief  prayed  for  in  such  answer  or  reply 
had  been  filed.  Equitable  relief  respecting  the 
subject  matter  of  the  suit  may  thus  be  obtained 
by  answer,  and  equitable  defenses  to  new  matter 
contained  in  the  answer  may  thus  be  asserted 
by  reply.  When  such  an  equitable  matter  is  in- 
terposed, the  proceedings  at  law  shall  be  stayed 
and  the  case  shall  thereafter  proceed  until  the 
determination  of  the  issues  thus  raised  as  a 
suit  in  equity  by  which  the  proceedings  at  law 
may  be  perpetually  enjoined  or  allowed  to  pro- 
ceed in  accordance  with  the  final  decree;  or 
such  equitable  relief  as  is  proper  may  be  given 
to  cither  party.  If,  after  determining  the  equi- 
ties, ss  interposed  by  answer  or  reply,  the  case 
is  allowed  to  proceed  at  law,  the  pleadings  con- 
taining the  equitable  matter  shall  be  considered 
withdrawn  from  the  case,  and  the  court  shall 
allow  such  pleadings  in  the  law  action  as  are 


now  provided  for  in  actions  of  law.  No  cause 
shall  be  dismissed  for  having  been  brought  on 
the  wrong  side  of  the  court  The  plaintiff  shall 
have  a  right  to  amend  his  pleadings  to  obviate 
any  objection  on  that  account.  Testimony  taken 
before  the  amendment  and  relevant  to  the  issue 
in  the  law  actions  shall  stand  with  like  effect 
as  if  the  pleadings  had  been  originally  in  the 
amended  form:  Provided,  nothing  in  this  amend- 
ment shall  operate  so  as  to  affect  suits  or  ac- 
tions pending  at  the  time  the  same  goes  into 
effect." 

[1]  It  will  be  noted  that  the  language  of 
the  new  enactment  Is  permlssiTe,  and  not 
mandatory.  It  allows,  but  does  not  compel, 
the'  litigant  to  Interpose  In  the  action  at 
law  equitable  defenses.  This  construction 
Is  apparent  when  we  read  that  when  the  equi- 
table matter  Is  interposed  the  case  shall  pro- 
ceed as  a  suit  in  equity  until  the  equitable 
Issues  are  determined.  The  effect  of  this 
statute  is  not  to  change  the  operation  of  the 
old  rule  giving  a  party  an  election  to  try  out 
his  defenses  at  law,  and,  if  unsuccessful,  to 
urge  his  grounds  for  equitable  relief  by  a 
proper  suit.  It  may  be  said  by  a  figure  of 
speech  that  the  statute  opens  a  new  door  into 
chancery  through  the  law  courts,  whereas 
before  the  entry  must  have  been  by  a  direct 
suit  in  that  forum.  As  before,  it  is  a  matter 
of  election  with  the  litigant  whether  he  shall 
initiate  his  equitable  defense  in  the  law  ac- 
tion or  by  an  original  suit  The  plalntltt 
might  make  bis  legal  defense  under  Burbank 
V.  Dodd,  4  Pac.  303,  not  found  in  the  Oregon 
Reports,  which  decides  that  only  the  sheriff 
can  recover  an  unpaid  bid  made  at  a  sher- 
iCTs  sale. 

If  well  grounded,  the  right  to  bring  this 
suit  would  exist  independent  of  whether 
the  action  at  law  in  Multnomah  county  bad 
been  instituted  or  not  The  essence  of  the 
matter  is  contained  in  the  question  of  wheth- 
er the  decree  of  confirmation,  adJodlcatiDg, 
as  it  does,  all  the  questions  wbidi  might  be 
raised  against  confirming  the  sale,  may  be 
set  aside  because  the  purchaser  discovers 
that  he  paid  more  for  the  property  than  be 
intended.  The  instant  suit  is  a  direct  attack 
upon  the  decree  of  confirmation.  Unless  suc- 
cessfully assailed,  the  decree  is  conclusive 
l)etween  the  parties  and  their  representatives 
and  successors  in  interest  by  title  subsequent 
to  the  commencement  of  the  action.  L.  O.  I. 
756. 

The  cases  dted  by  the  defendants, 
Mathews  v.  EMdy,  4  Or.  225,  Dolph  v.  Barney, 
5  Or.  191,  and  Wright  v.  Young,  6  Or.  87, 
were  all  of  them  instances  where  a  confirma- 
tion of  sale  was  upheld  as  against  a  col- 
lateral attack.  In  McRae  v.  Davlner,  8  Or. 
03,  there  was  no  attempt  to  show  any  equita- 
ble ground  for  relief,  and  it  was  held  that 
the  confirmation  was  a  conclusive  adjudica- 
tion. In  liCinenweber  v.  Brown,  24  Or.  S48, 
34  Pac.  475,  38  Pac.  4,  the  plaintiff  showed 
no  excuse  for  not  urging  against  the  con- 
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flraiatioD  Uie  T(^  ObJecUona  presented  in* 
the  complaint  Fanners'  Loan  Ca  r.  Oregoii- 
Pacjac  R.  E.  Co.,  28  Ot.  44,  70;  40  Pac.  1089, 
vftiS  a  case  where  there  was  an  appeal  di- 
rectly from  the  order  of  confirmation,  and 
Balfour  v.  Burnett,  28  Or.  TZ,  41  Pac.  1,  was 
a  similar  case  of  a^ieal  from  the  confirma- 
tion. 

The  defendants  urge  that  the  mistake  mnst 
be  mutuiil  in  order  to  justify  the  court  in 
setting  aside  the  decree  of  confirmation,  but 
a  distinction  Is  to  be  made  between  the 
reformation  and  the  rescission  of  a  contract. 
For  instance,  in  Mitchell  y.  Holman,  80  Or. 
280,  47  Pac.  616,  It  Is  said: 

".While  a  miBtake'  of  one  party  to  an  agree- 
tfeat  may  in  some  instances  be  ground  for  the 
rescissioD  of  the  contract,  or  afford  a  snffident 
reason  for  a  refusal  by  a  court  to  enforce  spe- 
cific performance  thereof,  it  clearly  will  furnish 
no  ground  for  reforming  It." 

[2]  Almost  without  exception  the  cases  re- 
lied upon  by  the  defendants  are  Instances 
where  It  is  sought  to  reform,  and  not  to 
rescind,  a  contract  Beformation  contem- 
plates a  continuance  of  the  contractual  rela- 
tion upon  what  both  parties  really  intended 
should  be  the  stipulation.  Rescission,  how- 
exov,  proceeds  upon  the  ground  that  <»  ac- 
count of  the  mistake  of  one  of  the  parties  his 
mind. In  very  truth  did  not  assent  to  the  con- 
tract as  written.  In  other  words,  there  was 
In  fact  no  meeting  of  minds,  which  leads 
logically  to  a  resdssiOQ  or  ending  of  the 
pseudocontractual  relation. 
..In  Hoghey  t.  Smith,  66  Or.  828,  133  Paa 
68,  tfr.  Justice  Moore  laid  down  the  rule 
thus: 

"The  declaration  that  except  for  the  mntaal 
ndstake  referred  to,  Hughey  and  his  wife  would 
not  have  executed  the  lease  to  Smith,  is  not  an 
allegation  of  any  material  fact  but  rather  the 
statement  of  a  conclusion  of  law  songht  to  be 
deduced  from  the  preceding  ayemvents,  and  in- 
safScient  for  any  purpose"— citing  Hyland  v. 
Hyland,  IS  Or.  51,  57,  23  Pac.  81i. 

'  Hu^ey  T.  Smith  was  a  suit  to  cancel  a 
contract  for  the  leasing  of  some  land.  The 
Hngheys  had  leased  their  property  to  Smith, 
to  commence  April  1,  1912.  It  turned  out 
that  their  previous  lease  to  one  Borba  would 
not  expire  until  a  year  later.  Smith  brought 
an  action  for  damages,  and  the  Hugheys 
rteponded  by  a  cross-bill  in  equity  to  cancel 
the  contract    Their  averment  was: 

"That,  at  the  time  of  the  execution  of  the 
leaa;  to  the  defendant  herein,  the  said  James 
Bughey  and  Myra  Hnghey  and  Hiram  W.  Smith 
were  of  the  opinion  that  the  said  lease  to  the 
•aid  Borba  would  expire  on  the  lat  day  of  April, 
1912;  that  the  said  Myra  Hughey,  at  the  time 
of  die  execution  of  said  lease  to  the  defendant, 
was  in  failing  health  and  .memory,  and  the  d«- 


fe'fidaiit  to«U  tnew  the' same;  and'tbi  said  James 
Hughey  was  and  is  a  man  of  limited  education, 
and  was  and  is  unable  to  read  or  write,  all  of) 
which  was  and  is  well  known  to  the  defendant 
herein,  and  that  by  reason  thereof  .they  were 
each  laboring  under  a  mutual  .mistake  and  a 
misapprehension  of  fact,  and  said  lease  to  de- 
fendant was  made  and  entered  into  under  a  mu- 
tual misapprehension  and  mutual  mistake  of 
fact;  that,  except  for  said  mutual  misapprehen- 
sion and  said  mutual  mistake  of  fact  the  plain-' 
tiff  James  Hughey,  nor  his  wife,  •  •  •  now 
deceased,  wonld  have  made  and  entered  into 
said  lease." 

The  opinion  of  Mr.  Justice  Moore  points 
out  that  the  111  health  of  the  one  and  the 
illiteracy  of  the  other  of  the  plaintiff's  were 
not  sufficient  to  prevent  them  from  compre- 
hending the  terms  of  the  contract,  and  that 
it  does  not  necessarily  follow  that  they 
wbnid  not  have  made  it;  so  that  their  state- 
ment In  that  respect  was  a  mere  conclusion. 
In  a  characteristic  homily  on  the  subject  of 
pleading  Mr.  Chief  Justice  Thayer,  delivering 
judgment  in  Hyland  v.  Hyland,  10  Or.  SI, 
23  Pac.  811,  said: 

"Attorneys  who  prepare  complaints  to  reform 
written  instruments  are  too  apt  to  state  condu-. 
sions  instead  of  facts.  They  should  set  out  the 
transaction  as  it  'occurred,  and  not  the  legal, 
effect  thereof.  The  complaint  in  this  case  should 
have  stated  what  the  parties  mntually  agreed  to 
do  in  regard  to  the  exchange  of  their  lands,  and 
not  the  result  of  what  they  did  do,  ♦  ♦  •  If 
the  complaint  had  lacked  some  material  allega- 
tion, the  defect  would  be  fatal,  and  could  be 
taken  advantage  of  without  interposing  a  de- 
murrer; but  where  the  defect  consists  in  al- 
leging evidence  of  facts,  or  conclusions  of  facts 
instead  of  the  facts  themselves,  it  will  be  waived 
unless  a  demurrer  is  taken  to  the  pleading." 


[3,4]  In  the  Hyland  Case  the  court  was 
treating  of  conclusicms  of  facts,  and  not  of 
any  deduction  to  be  drawn  as  a  matter  of  • 
law  from  any  alleged  state  of  facts.  In  the; 
instant,  case  it  Is  enough  to  say  that  any- 
pleading  exqept  a  denial  or  a  demurrer  must: 
contain  statements  of  facts.  Facts  are  ac- 
tualities. They  are  what  took  place,  not  what 
migbt  or  might  not  have  happened.  Things 
that  have  in  very  truth  occurred  are  usually 
capable  of  proof.  Conjecture  is  as  far  as  we 
can  go  in  repsect  to  what  might  have  been,  but 
Was  not.  An  averment  that  a  party  would 
not  have  done  a, hypothetical  act  pres^its  no 
issuable- matter ;  for  It  cannot  be  proved  or 
refuted.  The  result  is  that,  when  the  plain- 
tiffs say  they  would  not  have  bid  so  much  if 
they  had  calculated  correctly,  they  are  draw- 
ing their  own  Inference.  Whether  it  be  a 
conclusion  of  fact  or  one  of  law.  It  Is  never-  - 
theless  a  conclusion  which  as  a  matter  of 
pleading  does  not  aid  the  complaint 

[6]  In  this  instance  the  plaintiffs  say  that 
they  had  a  calculation  made.  It  is  not  dis- 
closed by  the.  cQmplaint  what  factors  entered 
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into  the  calcnTatlon  and  bow  the  plalnttffa 
were  Induced  to  add  an  extra  year's  interest 
Certainly  nothing  is  stated  except  the  bare 
fact  that  they  made  a  mistake.  No  excuse 
Is  given  for  satb  an  error.  It  happened 
without  anything  to  induce  it  Equity  mini»- 
ters  to  the  diligent,  and  not  to  the  negligent, 
and  we  have  often  held  tliat,  if  the  error 
could  have  been  avoided  by  a  reasonable  at- 
tention to  one's  own  affairs,  one  cannot  ex- 
pect relief  in  chancery. 

Campbell  v.  Parker,  59  N.  J,  Eq.  344,  45 
Atl.  116,  was  a  case  where  a  purchaser  made 
a  bid  at  a  receiver's  sale,  advanced  10  per 
cent  of  his  bid,  and  filed  a  written  memoran- 
dum of  his  purchase  for  the  full  amount 
After  the  property  was  struck  off  to  him 
and  before  signing  the  bid.  he  inquired'  from 
the  rec«iver  whether  the  land  was  free  from 
Incumbninoe,  and  was  told  by  the  recover, 
"Yes:  as  I  understand  it"  In  a  proceeding 
at  the  suit  of  the  receiver  to  compel  the  bid- 
der to  show  cause  why  be  should  not  comply 
with  his  offer,  the  court  held  that  the  doc- 
trine of  caveat  emptor  applies  to  such  sales, 
and  that  the  bidder  contracts  at  bis  periL 

In  Hayes  t.  Stlger,  29  N.  J.  Eq.  196,  the 
purchaser,  at  a  forec-losure  sale  based  on  a 
Junior  mortgage  bought  without  reference  to 
the  record  fact  that  there  was  a  senior  mort- 
gage upon  the  land  and  an  inchoate  right  of 
dower.    The  court  held  that: 

"As  the  case  stands,  the  highest  equity  he  can 
claim  is  that  he  has  not  madp  as  good  a  bargain 
as  he  expected  to  mnke.  This  can  hardly  be 
esteemed  an  equity  sufficient  to  justify  the  abro- 
gation of  a  contract" 

Similar  cases  from  New  Jersey  are  Twin- 
ing V.  Neil,  38  N.  J.  Eq.  470,  Sullivan  v.  Jen- 
nings, 44  N.  J.  Eq.  11. 14  Atl.  104,  and  Boomm 
y.  Tucker,  51  N.  J.  Rq.  135.  26  Atl.  456. 

In  Farm  I^nd  Mortgage  &  Debenture  Co. 
T.  Iloitktns,  63  Kan.  678.  66  Pac.  lOlS,  the 
plaintiff  foreclosed  Its  senior  mortgage,  ob- 
taining a  decree  for  $2,150.  At  the  same' 
time  there  was  a  decree  against  the  mort- 
gagors on  a  junior  incumbrance  for  $654.30. 
An  attorney  for  the  plaintiff,  who,  however, 
had  not  conducted  the  proceedings  up  to  the 
time  of  sale,  attended  the  sale,  and,  having 
inquired  from  the  deputy  sheriff  the  amount 
of  the  Judgment  held  by  the  company,  and 
having  stilted  that  he  desired  to  bid  that 
amount  for  the  company,  was  informed  that 
the  company's  decree  amounted  to  $2,838.05, 
being  the  sum  of  both  decrees  with  interest, 
instead  of  only  the  company's  decree.  In  an 
action  by  the  sheriff  to  recover  the  amount  of 
the  bid,  the  company  pleaded  the  conduct  of 
the  sheriff  as  estoppel.  The  court  after  dis- 
cussing the  matter,  said: 

"Here  there  was  no  design  by  the  sheriff  to 
deceive,  and  there  was  no  obligation  resting  upon 
legal  duty  to  obtain  and  give  information  to  the 
company.    A  mistake  of  fact  was  made,  it  was 


true ;  but  before  equitable  relief  can  be  afford- 
ed, it  must  appear  that  the  fact  was  not  only 
not  known  to  the  party,  but  that  It  was  one 
which  he  could  not  by  reasonable  diligence  have 
ascertained.  Negligence  often  weakens  a  claim 
for  equitable  relief,  and  the  general  rule  Is  that 
where  a  party  neglects  to  avail  himself  of  the 
means  of  information  and  to  ascertain  facta  up- 
on which  his  claim  is  based,  where  it  is  as  much 
his  duty  as  that  of  the  party  with  whom  ha 
deals  to  know  the  facts,  equity  will  not  relieve 
against  his  own  negligence." 

That  case  was  one  much  stronger  for  relief 
than  is  the  present  instance.  There  the 
sheriff,  without  design  to  defraud  it  is  tnie^ 
misrepresented  the  amount  due  on  the  de- 
cree, but  the  court  held  that  the  data  for  as- 
certaining the  amount  was  of  record  and 
equally  within  the  reach  of  the  plaintiff  com- 
pany, so  tbut  it  was  through  its  own  negll- 
gence  that  It  did  not  know  the  truth.  Hera 
no  misrepresentation  of  the  amount  due  upon 
the  decree  is  Imputed  to  any  one;  certainly 
not  to  the  defendants.  No  reason  is  assigned 
why  the  mistake  was  made  in  computing  the 
amount  It  is  not  indicated  that  any  factor 
of  the  problem  was  concealed  or  that  the 
plaintiff  was  misled  in  any  respect.  Several 
cases  are  cited  by  the  plaintiffs  where  bids 
on  public  works  were  allowed  to  be  with- 
drawn on  account  of  mistakes  made  in  com- 
puting the  bids.  But  in  each  Instance  there 
was  some  ground  or  reason  for  the  mistake. 
For  example.  In  Board  of  Sdiool  Commission- 
ers V.  Bender,  36  Ind.  App.  164,  72  N.  E.  154, 
the  bidder  did  not  receive  suffldoit  notice 
of  the  letting  of  the  contract  so  that  he  was 
very  much  hurried  in  making  up  his  esti- 
mate, and  in  bis  baste  turned  two  leaves  of 
his  estimate  book,  with  the  result  that  his 
bid  was  made  very  much  lower  than  he  had 
actually  computed,  and  he  would  suffer  great 
toss  if  the  bid  was  enforced.  He  promptly 
notified  the  authorities  before  the  contract 
was  let  and  it  was  awarded  to  the  next  low- 
est bidder,  so  that  equity  relieved  him  of  the 
forfeiture  of  his  deposit 

In  City  of  Omaha  t.  Venner,  243  F^  107, 
155  C.  C.  A.  637,  the  defendant  bid  on  an  Is- 
sue of  municipal  bonds,  expecting  to  sell 
them  again  at  a  profit  in  New  York  for  sav- 
ings bank  security.  The  language  of  the  ad- 
vertising circular  under  which  he  made  bis 
bid  was  uncertain  as  to  whether  the  taxable 
property  of  the  city  was  counted  at  its  full 
value  or  only  20  per  cent  thereof  as  a  basis 
of  security  for  the  bonds.  Finding  that  he 
could  not  resell  in  New  York  on  account  of 
statutory  restrictions  requiring  full  value  ot 
taxable  property  for  such  purposes,  he  was 
relieved  from  his  bid  on  account  of  the  nn- 
certainty  of  the  advertisement 

The  case  of  Interstate  Bank  v.  ODwyer, 
15  Tex.  ClT.  App.  88,  88  S.  W.  368,  was  an 
Instance  where  the  court  directed  the  sale  oC 
the  personal  and  real  property  of  a  corpora- 
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tfan  in  the  bands  of  ■  recover  and  provided 
tliat  on  receipt  of  $6,000  in  cash  the  remain- 
der at  tbe  price  xalg^t  be  paid  in  approved 
dalms  against  the  corporation.  At  the  time 
the  order  was  made  tbe  receiver  stated  In 
open  court  that  $5,000  wonid  pay  all. claims 
entitled  to  preference  over  that  of  the  pnr- 
diaaer.  Under  .these  circumstances  the  par- 
chaser  bid  a  certain  price,  thinking  to  apply 
hlB  own  claim  In  satisfaction  of  his  bid.  It 
happened,  however,  that  there  were  claims 
having  preference  over  bis  largely  in  excess 
of  $5,000.  Owing  to  this  misunderstanding, 
be  was  relieved  from  bis  bid. 

[6]  Anschutz  v.  Stelnwand,  97  Kan.  89, 
1S4  Pac.  252,  was  a  case  where  tbe  plalntUf  s 
attorn^  bad  instructiona  from  his  client  to 
Md  $300  for  a  certain  tract,  subject  to  a 
prior  mortgage  for  $1,100.  The  attorney 
telegraphed  the  sheriff,  antborizing  a  XAd  of 
$300  "over  tbe  first  mortgage,"  instead  of 
"aubject  to  tbe  first  mortgage."  The  appli- 
cation to  set  aside  the  decree  of  confirmation 
was  made  at  the  same  term  at  which  It  was 
roidered,  and  the  court  granted  the  relief  de- 
sired. Ttila  conclusion  must  be  Justified  on 
tbe  ground  that  during  the  term  the  record 
of  tbe  court's  proceedings  was  in  tbe  boeom 
of  tbe  court  and  subject  to  correction. 

[7,  II  The  present  instance  is  one  where  on 
the  motion  of  tbe  plaintiff  in  the  writ  the  de- 
cree of  confirmation  was  entered,  and  the 
matter  passed  beyond  tbe  Jurisdiction  of  tne 
court,  except  through  an  original  suit  to  set 
the  decree  aside,  nils  mnst  proceed  upon 
some  equitable  ground  for  relief,  and  not 
npon  the  heedlessness  or  mere  oversight  of 
the  plaintiffs  not  influenced  by  some  reason- 
able excuse.  There  mnst  be  something  more 
than  a  spontaneous  vagary  of  tbe  mind.  The 
excuse  must  rest  npon  some  external  drcnm- 
stance  calculated,  although  without  com- 
plete Justification,  to  Induce  tbe  mental  pro- 
cess resulting  in  tbe  mistake  from  which  the 
one  in  error  seeks  to  be  relieved.  Tbe  pur- 
chaser attended  tbe  sale,  warned  by  tbe  law 
that  the  buyer,  must  beware.  Tbe  object  of 
tbe  sale  was  to  bring  as  much  for  the  prop- 
erty as  could  be  obtained,  and  if,  by  bis  own 
Inadvertence,  nnlnfluenced  by  any  other 
cause,  he  has  paid  too  dearly  for  tbe  proper- 
ty, be  Is  beyond  tbe  pale  of  equity  and  can- 
not be  relieved.  A  contrary  ruling  would 
Imperil  tbe  permanence  and  conclusiveness 
of  Judgments  and  decrees,  as  declared  in  sec- 
tlou  756,  UO.U 

The  demurrer  to  the  complaint  ought  to 
have  been  sustained.  The  decree  of  tbe  cir- 
cuit court  is  reversed,  and  tbe  cause  remand- 
ed for  further  proceedings,  bat  without  costs 
or  disbursements  for  either  party  in  this 
eonrt. 


McBRIDE,  C  J.,  and  BENSON  and  HAS- 
BIS,  JJ.,  concur. 
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(83  Or.  ZM) 
EOBINSON  V.  PHBGLBJT.* 

(Sapreme  Court  of  Oregon.    July  iS,  1919.) 

1.  COEPOXATIONS  4=9476(8)— MoBTOAOKe— Ex- 

ECunoR  Ann  Considebation— Evidenck. 
Mortgage   of   corporation,   which   mortgage 
plaintiff  purchased   from   defendant   held  duly 
executed  for  a  valuable  consideration. 

2.  COBPOKATIONS      «=s>480V6— MoBTaAOS— Ab- 
8IONIIERT— Rights  of  Assionee. 

Where  plaintiff  to  protect  her  interests  in  a 
corporation  purchased  a  $6,000  note  and  mort- 
gage from  defendant  upon  representation  that 
he  was  owner  and  holder  in  hia  own  ripht,  and 
under  agreement  that  plaintiff  was  to  pay  dol- 
lar for  dollar  of  what  he  bad  pnt  into  tbe  prop- 
erty, and  defendant  concealed  from  plnintiff 
that  he  was  to  have  and  did  receive  a  fee  of 
$2,000  out  of  the  note  and  mortgage  for  bis 
services  as  trustee,  fteM  defendant  will  be  re- 
quired to  pay  over  to  plaintiff  the  $2,000,  though 
the  mortgage  at  time  of  purchase  constituted 
a  valid  and  subsisting  lien  on  the  property  of 
the  corporation. 

3.  Appeal    and    Ebbob    «=>893(2)— Egtmr 
Surr— Triai,  Db  Novo. 

The  suit  being  in  eqnlty.  It  is  tried  da 
novo  in  the  Supreme  Court. 

Burnett,  J.,  dissenting. 


In  Banc. 

Appeal  from  Circuit  Conrt,  Multnomah 
County;  George  S.  Bagley,  Judge. 

Suit  by  Emma  O.  Robinson  against  Grant 
Pbegley.  Decree  dismissing  complaint,  and 
plaintiff  appeals.    Modified. 

See,  also,  84  Or.  124,  16S  Pac.  1166;  177 
Pac  942;  178  Pac.  799. 

The  third  amended  complaint  was  filed  on 
August  2,  1916,  in  which  tbe  plaintiff  prayed 
for  Judgment  against  tbe  defendant  for  tbe 
sum  of  $34,345.43,  with  accrued  interest  from 
June  11,  1907,  "and  for  such  other,  further, 
and  different  relief  to  which  plaintiff  may  be 
entitled  and  which  to  equity  may  seem  meet." 
To  this  complaint  a  demurrer  was  sustained 
by  the  trial  court  and  tbe  plaintiff  appealed 
to  this  court,  where  the  case  was  "reversed 
and  remanded,  with  directions"  in  an  opinion 
by  Mr.  Justice  McCamant,  84  Or.  124.  163 
Pac.  1166.  By  that  opinion  it  was  decided 
that  tbe  plaintifl  did  not  have  any  cause  of 
suit  against  the  defendant,  except  as  to  the 
$6,000  mortgage  described  in  her  complaint, 
which  bad  been  foreclosed  by  tbe  decree  of 
tbe  circuit  court  for  Josephine  county. 

As  to  that  mortgage,  tbe  complaint  alleges 
that  in  tbe  year  1907  tbe  Galice  Consolidated 
Mines  Company  was  an  Oregon  corporation, 
and  tbe  owner  of  valuable  mining  property  in 
this  state;  that  the  plaintiff  was  th^n  a 
stockholder,  and  had  an  Investment  of  more 
ttaan  $15,000  therein : 


tiStVoT  other  cues  se*  same  topic  and  KEY-NUMBEB  In  all  Ker-Numbered  Digests  and  Indexes 
*Rehearliig  denied  September  9,  1919. 
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'That  at  said  time  the  defendant  represented 
to  the  plaintiff  that  he  had  certain  bona  fide 
and  legal  claims  against  said  corporation  ag- 
grffiatiDg  the  sam  of  $0,600,  and  that  said 
claims  represented  monere  actually  paid,  laid 
out,  and  expended  by  him,  the  said  defendant, 
for  and  on  behalf  of  said  corporation,  and  the 
plaintiff,  relying  on  the  truthfulness  of  said  rep- 
resentations and  in  order  to  protect  her  inter- 
ests in  said  corporation,  agreed  to  purchase 
from  the  said  defendant  his  interest  in  and 
against  said  corporation  for  and  in  considera- 
tion of  the  payment  by  the  plaintiff  to  the  de- 
fendant of  the  sums  actually  paid,  laid  out,  and 
expended  by  the  defendant,  for  and  on  behalf 
of  said  corporation,  and  for  which  said  corpora- 
tion was  represented  by  the  defendant  to  the 
plaintiff  to  be  liable  to  him;  that  defendant 
further  required  of  plaintiff  the  performance  by 
her  of  the  duties  imposed  on  defendant  under 
the  terms  of  a  certain  contract  between  him- 
self and  one  T.  K.  Anderson  et  al,,  bearing 
date  March  16,  lOOT;  that  a  true  copy  of  said 
last-mentioned  agreement  marked  'Exhibit  A' 
is  filed  herewith  and  prayed  to  be  read  as  «  part 
hereof. 

"That  among  the  amounts  which  the  defend- 
ant represented  to  the  plaintiff  to  have  been  so 
paid,  laid  out  and  expended  by  him  was  the 
sum  of  $6,000,  secured  by  a  mortgage  upon  the 
properties  of  said  corporation;  that  defendant 
proceeded  to  foreclose  said  mortgage  and  to  ac- 
quire, and  did  so  acquire  at  the  sheriff's  sale, 
the  legal  title  to  the  property  of  said  corpo- 
ration, thus  rendering  valueless,  except  as  to  the 
corporation's  equity  of  redemption,  the  stock 
interest  of  plafaitill  herein. 

"That  thereupon  on  the  11th  day  of  Jane, 
1007,  the  plaintiff,  relying  as  aforesaid  upon 
tbe  truthfulness  of  the  representations  of  the 
defendant  hereinbefore  set  forth  and  npon  the 
validity  and  good  faith  of  said  mortgage  and  the 
proceeding  to  foreclose  same,  paid  to  the  de- 
fendant the  sum  of  $4,800,  as  the  equivalent  of 
one-half  of  the  amount  asserted  by  the  defendant 
to-be  due  him  from  said  corporation,  and  as- 
sumed one-half  of  the  burdens  of  defendant  un- 
der the  contract  with  Anderson,  referred  to  as 
'Exhibit  A'  herewith,  and  at  the  time  of  pur- 
chasing said  one-half  interest  plaintiff  and  de- 
fendant entered  into  an  agreement,  a  true  copy 
of  which  is  hereto  attached  marked  'Exhibit 
B,'  and  prayed  to  be  read  as  a  part  hereof; 
and  thereafter,  on  or  about  October  10.  1007, 
plaintiff  paid  to  the  defendant  'an  additional 
ffum  of  $4,800.  representing  the  remaining  one- 
half  of  the  burdens  of  defendant  under  the  con- 
tract with  Anderson,  referred  to  as  'Exhibit 
A'  herewith,  and  at  the  time  of  purchasing 
said  one-Iialf  interest,  plaintiff  and  defendant 
entered  into  an  agreement,  a  true  copy  of  which 
is  hereto  attached,  marked  'Exhibit  C  and 
prayed  to  be  read  as  a  part  hereof. 

"That  in  truth  and  in  fact,  the  said  sum  of 
$6,000  represented  by  said  mortgage  wns  not 
paid,  'laid  out,  or  expended  by  plaintiff  (de- 
fendant) for  said  corporation,  nor  was  any  part 
thereof  so  advanced;  that  the  pretended  in- 
debtedness of  the  corporation  to  the  defendant  in 
eai(^  amount  was  purely  and  wholly  false  and 
fl(;^iti.ous ;  that  in  truth  and  in  fact  said  mort- 
gage had  been  executed  by  the  corporation  sole- 
ly to  secure  the  defendant  against  any  liability 
which  9>ight  arise  out  of  his  suretyship  o;i  cer- 


tain undertaking  of  the  corporatlo*  'Obi  ni  ap- ' 
peal  to  the  Supreme  Court  of  Oregon;- and  that- 
all  liability  on  said  undertakings  -had'  terminat- 
ed before  the  transaction  between  plaintiff  and 
defendant  hereinbefore  referred  to;  that  said 
mortgage  foreclosure  proceedings,  whereby  said 
defendant  acquired  the  legal  title  to  saidcorpo- 
rote  property  ond  rendered  valueless  plainttlTa 
stock  in  said  corporation,  were  pursuant  to  and 
a  part  of  the  fraudulent  scheme  of  said  defend- 
ant to  bring  pressure  to  bear  on  plaintiff-  in 
order  to  protect  her  said  inveatment  and  com- 
pel her  to  procure  an  assignment  from  defend- 
ant of  his  alleged  liens  and  claims  against  said  . 
corporation  and  of  his  interest  therein  as  out- 
lined in  the  exhibits  filed  herewith. 

"That  the  plaintiff,  so  relying  upon  and  be- 
lieving in  the  truthfulness  of  the  defendant's 
representations  referred  to,  continued,  dnring 
the  succeeding  years  upon  said  assumptiMi,  to 
shoulder  and  perform  the  burdens  imposed  by 
the  defendant  Pbegley  under  said  contract.  Ex- 
hibit A,  and  continued  to  incur  the  expendi- 
tures and  make  the  disbursements  necessary  to 
preserve  and  protect  the  interest  referred  to  in 
said  contract;  that  nothing  occurred  to  arouse 
the  suspicions  of  the  plaintiff  as  to  the  tnai 
so  perpetrated  upon  her  by  the  defoidalit  nbtil 
the  present  year,  at  which  time  the  plaintiff,  in 
the  course  of  investigation  along  otbar  lines, 
came  into  possession  of  knowledge  of  circum- 
stances, the  further  investigation  of  whidi  led 
to  the  discovery  of  said  fraud;  that  plaintiff 
promptly  upon  said  discovery  made  demand  nit- 
on the  defendant  for  restitution;  that  some 
months  of  delay  followed,  during  which  time 
the  matter  was  claimed  by  the  defendant  to  be- 
under  the  advisement  of  himself  and  hia  attor- . 
ney,  and  that  plaintiff,  within  a  reasonable  time 
after  the  refusal  of  the  defendant  to  rea^re 
her  to  the  position  in  which  she  was  before  she 
was  led  into  said  agreement  by  the  fra^d  of 
the  defendant,  instituted  this  suit" 

It  is  further  alleged  that  the  existttice  Itiid 
validity  of  the  $6,000  mortgage  were  ttii»  ma- 
terial ond  primary  ccmsideratlon  for  the 
agreement  of  plalntlfT  to  purchase  the- lifter-' 
est  of  the  defendant,  all  of  which  farts  trete 
known  and  used  by  him  as  a  meantf  eit  in- 
veigling the  plaintiff  into  the  agreement  to 
purchase,  and  that  she  would  not  have  enter- 
ed Into  that  had  ^e  known  the  mortgoge  did 
not  represent  an  actual  bona  fide  exbt&lg 
debt  of  the  corporation  to  the  defendiot 
After  the  foreclosure,  the  title  to  the  proper- 
ty was  lost  to  the  mining  company,  and'tha:!' 
corporation  was  dissolved  in  1008.         "■ 

The  agreement  between  the  plaintiff 'and 
the  defendant  executed  on  June  11,  1007^  re- 
cites that  the  defendant  does  sell,  assign,  and 
transfer  to  tbe  plaintiff  a  one-half  Interest  in 
his  mortgage  and  other  claims  against  the' 
company,  and  all  his  rights  under  thctott^ 
closure  decree,  by  which  there  was  to'tM  k 
sale  of  the  property  on  June  IS,  lOOTt' tn  con- 
sideration of  which  the  plaintiff  was  to  pay 
tbe  defendant  one-half  of  the  amount  of  his 
claim,  amounting  in  all  to  $0,600.  ihie  agree- 
ment states  that  "they  shall  buy"  and  "share 
equally  In  purchasing  said  propei^" ;    that 
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"whatever  may  be  done  by  eltber  of  them  In 
regard  to  the  matters  aforesaid  shall  be  for 
the  mutual  benefit  of  both  of  them,  and  that 
they  shall  be  equally  Interested  therein;" 
that  the  agi;eement  Is  based  upon  the  mutiml 
tmat  of  the  parties,  and  that  neither  of  them 
shall  dispose  of  any  part  of  the  prc^erty  to  a 
third  party,  without  the  written  consent  of 
the  other  or  without  glrlngr  the  other  30  days' 
option  at  the  "same  price  at  which  be  diall 
propose  to  selL" 

Concurrent  with  the  execution  of  the  agree- 
meot,  the  plaintiff  paid  the  defendant  $1,000, 
4a>d  cave  him  a  60-day  note  for  (3,800.  On 
•October  19,  1S07,  she  purchased  from  the  de- 
ftadant  his  remaining  half  interest,  paying 
ther^or  the  further  sum  of  $4,800. 

In  his  answer  the  defendant  admits  his 
ownership  of  the  $6,000  mortgage  and  the 
foreclosure  decree  rendered  thereon,  and  that 
the  plaintiff  purchased  and  acquired  all  of 
Us  interest  therein,  but  denies  all  other  ma- 
terial allegations  of  the  complaint  For  a 
AiTttier  and  separate  answer  he  alleges  the 
execntlon  of  the  written  agreements;  that 
he  has  fully  performed  all  of  their  respective 
provisions;  that  by  reason  thereof  the  plain- 
tiff altered  upon  and  took  possession  of  the 
property,  and  should  now  be  estopped  from 
claiming  that  the  contracts  were  otherwise 
than  as  alleged  and  set  forth  In  the  com- 
plaint; that  the  plaintiff  was  a  stockholder 
In  the  company;  that  she  acquired  and  has 
never  been  disturbed  in  her  possession  of  the 
r property;  that  she  has  enjoyed  such  undis- 
turbed poBsesalon  for  a  period  of  nine  years, 
during  all  of  whlc^  time  she  made  no  tfort 
to  determine  the  validity  ot  the  mortgage; 
and  that  she  Is  now  and  ought  to  be  estopped 
tma  attadcing  the  same  in  this  suit 

In  her  reply  the  plaintiff  denies  all  new 
matter  in  the  answer.  After  the  testimony 
was  taken  the  trial  court  rendered  a  decree 
dismissing  the  complaint,  and  the  plaintiff 
appeals. 

Wilson  T.  Humei  of  Portland,  for  appel- 
lant 

Balpb  A.  Coan  and  O.  A.  Sheppard,  both  of 
Portland,  for  respondent 

JOHNS,  J.  (after  stating  the  facts  as 
above).  The  law  of  this  case  was  settled  by 
Mr.  Justice  McCamant's  opinion.  Hence  the 
validity  of  the  $6,000  mortgage  and  the  rela- 
tions existing  between  the  plaintiff  in  regard 
to  the  mortgage  are  the  only  questions  in- 
volved, and  they  are  questions  of  fact  The 
case  was  tried  by  the  plaintiff  in  the  lower 
court  upon  the  theory  that  the  $6,000  mort- 
gage was  Qctltlous  ond  void. 

The  defendant  was  not  a  stockholder  in  the 
mining  company,  and  apparently  had  no  in- 
terest in  It,  yet  for  some  reason  not  dis- 
dosed  by  the  record  he  voluntarily  offered  to 
purdiase  the  $2,000  mortgage  from  the 
Grants   Pass   Banking   ft  Trust   Company, 
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which  was  a  prior  lien  upon  the  property, 
and  he  testified  that  he  told  Qr.  Cable,  "If 
they  have  to  have  the  cash,  I'll  buy  the  note, 
if  it  is  ogreeable  to  you ;  I  will  write  them  to 
that  effect;"  and  the  latter  replied,  "All 
right  go  ahead  and  take  It  up."  The  dei 
fendant  further  testified  that  he  then  wrote 
the  bank,  and  within  a  few  days  the  assign- 
ment was  forwarded  to  a  Portland  bank.  He 
says,  "I  paid  them  the  $2,000,  plus  the  inter- 
est due  on  It  and  took  it  up,*'  paying  the 
bank  the  full  amount  of  the  $2,000  mort- 
gage, with  all  accrued  interest  to  the  date  of 
purchase. 

[1]  The  testimony  that  the  $6,000  mortgage 
was  duly  executed  for  a  valuable  considera- 
tion is  clear  and  convincing.  It  appears  that 
the  execution  of  that  note  and  mortgage  was 
authorized  at  a  meeting  of  the  board  of  di- 
rectors of  the  corporation  called  for  that 
purpose,  at  which  Dr.  Cable,  president,  Mil- 
ton Weldler,  secretary,  and  all  the  other  di- 
rectors were  present  and  agreed  to  lis  exe- 
cution. At  that  meeting  it  was  represented 
that  Dr.  Cable  had  advanced  money  to  pay 
the  bills  of  the  company  amounting  to  $4,000; 
that  there  was  due  Mr.  Cousins  for  his  sala- 
ry and  money  advanced  by  him  $2,700 ;  that 
the  company  owed  attorneys'  fees  and  mls- 
celUneous  bills  to  the  amount  of  $1,250,  mak- 
ing a  total  of  about  $8,000,  and  that  there  was 
to  be  returned  from  the  bond  compony  $2,000, 
leaving  a  net  amount  of  $6,000  due  Cousins 
and  Ctable,  all  of  which  matters  were  fully 
explained  and  approved  at  the  meeting  of  the 
directors. 

It  also  aM)ears  that  neither  Cousins  nor 
Cable  desired  to  have  the  mortgage  taken  in 
hla  own  name,  and  they  suggested  that  it  be 
executed  in  the  name  of  the  defendant  as 
trustee  for  them  according  to  their  respective 
interests,  and  it  was  executed  in  the  name  of 
the  defendant  while  in  fact  the  latter  was 
the  aptmrent  owner  and  holder  of  the  $6,000 
note  and  mortgage,  and  held  himself  out  to 
the  plaintiff  as  such  owner  at  the  time  of  the 
execution  of  the  contract  between  them,  yet 
he  held  such  note  ond  mortgage  as  trustee 
only  for  Cousins  and  Cable,  and  did  not 
have  any  personal  claim  against  the  mining 
company  for  the  amount  represented  thereby. 

The  purpose  of  the  plaintiff,  and  the  opin- 
ion of  Mr.  Justice  McCamant  so  decides,  was 
to  acquire  all  the  existing  liens  against  the 
corporation,  to  protect  her  investment  of 
more  than  $15,000  in  the  stock  of  the  corpora- 
tion, and,  if  the  liens  were  valid,  it  could  not 
make  any  difference  to  her  personally  who 
was  the  owner  or  holder  of  such  claims. 

But  there  is  another  element  which  as 
between  the  plaintiff  and  the  defendant  en- 
ters into  and  is  a  part  of  the  cousideratioK 
and  purchase  price  of  the  $6,000  note  and 
mortgage.    Phegley  testified: 

"Q.  What  was  the  amount  of  fees  npon  which 
you  had  agreed  with  these  gentlemen  that  you 
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were  to  receive  for  your  services?  A.  They 
were  to  give  me  one-third  of  the  $6,000. 

"Q.  Were  yoD  to  get  any  part  of  the  |2,000T 
A.  I  owned  the  $2,000;  all  of  that. 

"Q.  The  other  two  thousand?  A.  Tbit  troa- 
tee;   no. 

"Q.  You  were  only  to  get  one-third  of  the 
16,0007    A.  That  la  alL" 

After  stating  that  the  defendant's'  wife 
and  her  sister  and  two  of  her  brothers  bad 
been  her  pupils,  and  that  "they  were  a  lovely 
family  of  boys  and  girls  that  I  thought  a 
great  deal  of;  and  so  when  I  found  she  was 
marrlpd  to  Mr.  Phegley  I  at  once  had  implic- 
it contldence  in  Mr.  Phegley  that  I  could  lely 
upon  him,"  the  plaintiCT  testified: 

"1  talked  over  the  matter  with  him,  and  said 
I  wanted  to  Save  my  posseasion,  and  it  resulted 
in  mv  buying  out  the  half  of  his  interest  for 
exactly  dollar  for  dollar  of  what  be  himself  had 
put  into  the  property.  •  •  •  At  any  rate  I 
signed  the  contract  for  one-half,  for  exactly  one- 
half  of  what  he  put  in,  cash  advanced,  nothing 
else. 

"Q.  WOl  you  state  whether  or  not  there  was 
to  be  any  profit  or  loss  on  his  part  in  the  trans- 
action? A.  Not  a  cent.  *  *  *  A.  He  gave 
me  to  understand  that  he  had  put  in  dollar 
for  dollar  for  that  in  the  property,  money  ad- 
vanced by  him  in  the  property,  and  he  was  /icta- 
ally  entitled  to  it  *  *  *  He  said  he  had  put 
that  much  money  into  the  property;  every  dol- 
lar of  it.    •♦    • 

"Q.  Will  you  state  whether  or  not  yon  were 
suspicious  of  the  statements  made  by  Mr.  Pheg- 
ley at  the  time  of  this  transaction?  A.  I  had 
no  suspicions  whatever. 

"Q.  Will  you  state  to  the  court  whether  or 
not  this  consideration  would  have  been  paid  or 
contract  entered  into  by  you  at  the  time  had 
you  known  that  this  $6,000  mortgage  was  a 
mortgage  given  to  secure  the  president  and  man- 
ager of  that  corporation  for  alleged  past  in- 
drbtodness  due  them?  A.  I  never  would;  I 
wouldn't  have  entered  into  it" 

Regarding  her  contract  with  the  defend- 
ant, she  further  testified: 

**I  was  to  take  over  one-half  of  Mr.  Phegley's 
interest  dollar  for  dollar,  for  what  he  had  put 
in ;  I  would  make  good  to  him  for  one-half  and 
not  a  dollar  more. 

"Q.  Didn't  you  and  Mr.  Phegley  agree  before 
this  meeting  you  were  to  buy  half  of  this  $9,- 
600?  A.  No,  sir;  It  was  half  of  what  he  put 
into  the  property. 

"Q.  Tou  had  not  agreed  with  Mr.  Phegley 
how  much  you  were  to  pay  for  this  property? 
A.  I  repeated  that  I  agreed,  over  and  over,  I 
agreed  to  pay  him  dollar  for  dollar  for  what  he 
put  into  it" 

Although  the  defendant  denies  that  he  ever 
represented  to  the  plaintiff  that  he  had  "paid 
out  or  expended  on  this  property  that  $6,000 
claim,"  be  does  not  dispute  her  testimony 
that  she  was  "buying  out  the  one-half  of  bis 
interest  for  exactly  dollar  for  dollar,  all  of 
what  he  himself  had  put  into  the  property," 
and  the  fact  remains  that  the  original  con- 


tract between  them,  dated  June  11,  1907, 
was  prepared  and  executed  on  the  represen* 
tatlon  that  the  defendant  was  the  owner 
and  holder  of  the  $6,000  note  and  mortgage  in 
his  own  right  and  name,  and  the  plaintiff 
never  knew  or  was  advised  that  the  defend- 
ant  held  the  mortgage  aa  trustee  for  Cousins 
and  Cable  until  he  testified  as  a  witness  in 
this  case. 

Referring  to  the  $6,000  note  and  mortgage^ 
he  testified  that  he  was  to  receive  one-third 
of  that  amount,  or  $2,000,  for  his  services  as 
trustee  for  Cousins  and  Cable,  who  were  the 
real  owners,  and  that  Important  fact  was 
concealed  from  the  plaintiff,  who  paid  the 
tall  face  value  of  both  mortgages  and  accrued 
Interest  and  other  moneys  advanced,  making 
a  total  of  $9,600. 

While  the  record  shows  Qiat  tihe  full 
amount  of  the  $6,000  mortgage  was  a  Just 
and  valid  debt  and  lien  against  the  corpora- 
tion,  the  fact  that  the  defendant  was  to  re* 
ceive  $2,000  out  of  the  principal  for  his  serv- 
ices as  trustee  of  that  mortgage  is  suffldent 
to  arouse  at  least  a  suspicion  of  the  good 
faith  of  the  whole  transaction.  Legitimate 
business  la  not  done  on  any  such  basis. 

It  furtber  appears  that  when  the  plaintiff 
paid  the  agreed  purchase  price  to  the  de- 
fendant the  latter  took  the  trustee  money  of 
Cousins  and  Cable,  which  he  received  from 
her,  and  purchased  stock  for  them  in  another 
mining  corporation  of  which  be  was  the  mov* 
ing  spirit 

[2]  On  the  record,  we  are  of  the  opinioa 
that  the  defendant  held  the  $6,000  note  and 
mortgage  as  trustee  for  the  use  and  benefit 
of  Cousins  and  Cable  only;  that  they  were 
executed  for  a  valuable  consideration,  and 
constituted  a  valid  and  subsistlag  lien  on 
the  property  of  the  mining  company  at  the 
time  of  purchase  by  the  plaintiff.  The  agree- 
ment by  which  the  plaintiff  purchased  the 
$6,000  note  and  mortgage  included  and  car- 
ried with  It  the  agreement  that  She  was  to 
pay  "dollar  for  dollar  all  of  what  he  himself 
had  put  Into  the  property."  That  was  one  of 
the  considerations  for,  and  which  entered 
Into,  ttte  purchase.  It  is  very  apparent  that 
the  defendant  misled  and  deceived  the  plain- 
tiff and  concealed  from  her  the  fact  that 
he  was  to  have  and  did  rec^ve  a  fee  of 
$2,000  out  of  the  $6,000  note  and  mortgage, 
for  his  services  as  trustee  for  Cousins  and 
Cable,  and  that  the  plaintiff  relied  upon  th» 
statements  of  the  defendant  as  to  the  amount 
of  his  investment.  We  hold  that  in  eqoltj 
and  good  conscience  the  defendant  should  be 
required  to  pay  over  to  the  plaintiff  the 
$2,000. 

[3]  This  ia  a  suit  in  equity,  and  is  tried 
de  novo  in  this  court  The  decree  of  the  dr- 
cnit  court  will  be  modified,  and  one  entered 
here  in  favor  of  the  plaintiff  against  the  de- 
fendant for  $2,000,  with  costs  in  this  and  the 
circuit  court 
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BITBNETT,  X  (dissenting).  This  enlt  was 
before  this  court  on  an  appeal  by  the  plalntlfl 
from  a  decree  of  the  drcalt  coort  sustaining 
a  demorrer  to  the  third  amended  complaint 
and  dismissing  the  salt  In  an  opinion  're- 
ported In  84  Or.  124,  163  Pac.  1166,  the  de- 
cree of  the  drcnlt  court  was  reversed,  with 
Instructions  to  overrule  the  demurrer.  This 
having  been  done,  the  defendant  answered, 
the  plaintiff  replied,  and  the  court  heard  the 
testloMmy  of  the  parties  and  entered  a  decree 
dismissing  the  plaintiff's  suit  with  costs.  She 
again  appealed. 

In  addition  to  the  statement  In  ttie  for- 
mer opinion.  It  Is  proper  to  say  that  we  glean 
from  the  pleadings  and  evidence  that  the 
Gallce  Consolidated  Mines  Comiwny,  herein- 
after called  the  company  for  the  sake  of 
brevity,  was  an  Oregon  corporation  owning 
mining  property  In  Southern  Oregon,  and 
the  plaintiff  had  Invested  In  Its  stock  a  sum 
of  money  In  excess  of  $16,000.  It  was  Indebt- 
ed to  a  banking  concern  at  Grants  Pass  for 
borrowed  money  In  the  snm  of  $2,000  and  in- 
terest, fbr  which  the  company  had  given  Its 
note  and  mortgage  upon  the  property,  and 
this  constituted  the  first  lien  on  Its  holding. 
The  defendant  Phegley  had  purchased  this 
note  and  mortgage,  paying  therefor  its  face 
and  the  accrued  interest.  This  appears  from 
undisputed  testimony. 

One  Anderson  and  his  associates  bad  recov- 
ered two  Judgments  against  the  company,  one 
for  $2,500  and  another  for  $2,600,  which  con- 
stituted liens  second  only  to  the  $2,000  mort- 
gage already  mentioned.  The  defendant  had 
a  $6,000  mortgage  on  the  property,  subse- 
quent and  Inferior  to  the  Judgment  liens  al- 
ready mentioned.  In  a  suit  to  foreclose, 
making  the  Judgment  Uenholders  defendants, 
he  had  obtained  a  decree  foreclosing  bis 
mortgages,  bad  issued  execution,  and  the 
day  of  sale  was  ai^wlnted  for  June  15,  1907. 
About  this  time,  the  plaintiff,  In  order  to  ob- 
tain control  of  the  property  with  a  view  of 
protecting  the  Investment  she  had  already 
made,  approached  the  defendant,  whom  she 
met  for  the  first  time  according  to  her  testi- 
mony, and  proposed  to  purchase  his  claims 
against  the  company.  She  testifies  that  she 
was  told  of  the  mortgage  by  a  broker  with 
whom  she  had  had  some  dealings,  and  In 
consequence  of  this  Information  she  felt  It 
necessary  to  act  at  once  In  order  to  obtain 
control  of  the  property.  Previous  to  this, 
Phegley  had  entered  into  a  contract  with  An- 
derson, the  substance  of  which  was  that  the 
property  should  be  sold  either  by  virtue  of 
Ote  Anderson  Judgments  or  foreclosure  of 
Oie  mortgages  held  by  Phegley,  and  should  be 
bought  in  by  one  or  the  other  as  they  might 
choose,  and  the  property  pooled  with  mining 
groond  held  by  Anderson  and  his  assodates, 
the  assessment  work  kept  up  so  as  to  maintain 
title,  and  finally  all  the  properties  should  be 
•old  together  for  the  minimum  price  of  $26,- 


000,  of  which  Anderson  and  associates  should 
receive  $16,000  and  Phegley  $10,000,  any  ex- 
cess over  the  minimum  upset  price  to  be 
divided  equally  between  Phegley  on  the  one 
hand  and  Anderson  on  the  otber.  Anderson 
was  appointed  by  the  pooling  agreement  to 
represent  all  parties  in  the  supervision  of 
the  necessary  assessment  work  and  mainte- 
nance of  the  property,  and  was  to  receive  $40 
per  month  for  his  services. 

As  stated,  Phegley  had  foreclosed  his  mort- 
gages and  obtained  a  decree  and  order  of 
sale^  at  which  Juncture  the  plaintiff  opened 
negotiations  with  him  for  the  purchase.  As 
a  result  of  these  negotiations  she  had  her 
attorney  prepare  for  her  what  Is  known  as 
Ezblbit  B,  attached  to  her  complaint,  it  be- 
ing a  contract  between  the  plaintiff  as  party 
of  the  first  part  and  the  defendant  here  as 
party  of  the  second  part,  whereby  under  date 
of  June  11, 1907,  they  agreed  as  follows: 

"That  in  consideration  of  the  promises  of  said 
party  of  the  first  part  hereinafter  set  forth, 
the  said  party  of  the  second  part  does  hereby 
sell,  assign,  transfer  and  set  over  unto  said  par- 
ty of  the  first  part  a  half  interest  in  and  to  the 
mortgage  and  other  claims  belonging  to  him 
against  the  Galice  Consolidated  Mining  Com- 
pany and  of  his  rights  under  a  certain  decree 
entered  in  his  favor  in  the  circuit  court  of  Ore- 
gon for  Josephine  county  in  a  case  where  he 
is  plaintiff  and  the  Galice  Consolidated  Mining 
Company  and  others  were  defendants,  under 
which  decree  there  is  to  be  a  sale  of  the  prop- 
erty of  said  Galice  Consolidated  Mining  Com- 
pany on  June  16,  1907. 

"In  consideration  of  the  foregoing,  the  said 
party  of  the  first  part  does  hereby  agree  to  pay 
to  said  party  of  the  second  part  one-half  of  the 
amonnt  of  his  claim  against  said  company  at 
the  present  time,  including  one-half  the  money 
expended  by  him  In  the  care  of  said  property, 
amoanting  in  all  to  nlnety-slx  hundred  dollars." 

The  remainder  of  the  agreement  recites  In 
substance  that  they  should  share  eqiully  in 
purchasing  the  property  at  the  coming  sale^ 
and  neither  should  dispose  of  the  undivided 
Interest  thus  obtained,  without  giving  the 
other  an  option  of  30  days  to  purchase  the 
same.  The  plaintiff  also  bound  herself  by 
Exhibit  B  to  the  performance  of  half  of 
Phegley's  obligation  under  the  pooling  agree- 
ment. 

Afterwards,  on  October  19,  1907.  they  en- 
tered Into  the  agreement  called  "Exhllilt  G," 
attached  to  the  complaint,  narrating  the  fore- 
closure of  the  mortgage  and  the  Judgment 
liens  of  Anderson ;  that  Phegley  had  pur- 
chased the  property  of  the  company  by  virtue 
of  the  sale  and  confirmation  thereof  and  the 
consequent  sheriff's  deed,  and  that  he  bad 
assigned  to  plaintiff  a  half  Interest,  and  later 
the  remaining  half,  and  declaring  finally : 

"Now,  therefore,  this  is  to  certify  that  the 
said  Grant  Phegley  now  holds  the  naked  legal 
title  to  the  properties  so  parchssed  by  him  at 
such  sale.  In  trust  for  the  said  Anderson,  Wil- 
liamson and  Phillips  of  the  one  part  ana  said 
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Emma  0.  Robinson  of  the  other  part,  whatever 
the  said  several  interests  may  be,  and  withoat 
any  beneficial  interest  of  his  own  in  and  to  said 
property  or  any  part  thereof." 

The  complaint  here  was  amended  by  inter- 
lineations on  Its  return  to  the  drcuit  court 
at  the  time  of  trial,  so  as  to  attadc  not  only 
the  mortgage  for  $6,000,  but  also  tbe  one  for 
$2,000,  on  tbe  ground  that  tbe  latter  Incum- 
brance represented  a  false  and  fraudulent 
claim,  and  that  in  fact  no  part  thereof  was 
due  and  owing  to  Pbegley  from  the  corpora- 
tion at  any  time.  The  complaint  is  to  tbe 
effect  that  the  existence  and  validity  of  the 
$6,000  Indebtedness  and  the  llablUty  of  the 
corporation  for  the  further  sura  of  $2,000 
were  material  and  prime  considerations  on 
the  part  of  tbe  plaintiff.  Inducing  her  to  "pur- 
chase the  interests  of  the  defendant,  in  that 
the  same  constituted,  if  the  averments  of  the 
defendant  were  true,  a  valid  and  existing 
lien  upon  and  thereafter  a  title  to  the  cor- 
porate property,  the  control  of  which  lien 
and  title  was  necessary  for  the  protection  of 
the  plalntia's  interest  in  said  corporation." 
She  says  in  effect  that  on  the  contrary  nei- 
ther of  these  claims  bad  any  validity,  and 
neither  of  them  represented  any  actual  In- 
debtedness against  the  corporation.  She 
claims  that  the  foreclosures  were  collusive. 
She  says  she  has  no  plain,  speedy,  or  ade- 
quate remedy  at  law,  offers  to  return  to  the 
defendant  all  of  the  choses  In  action,  prop- 
erty, and  rights  transferred  to  her  by  the 
agreements.  Exhibits  B  and  C,  and  prays  that 
the  agreements  l>e  canceled,  and  that  she 
have  Judgment  against  the  defendant  for 
$34345.43,  which  presumably  is  the  amount 
of  the  various  sums  of  money  she  has  ex- 
pended in  the  venture,  although  It  cannot  be 
computed  at  that  figure  from  the  abstract  lie- 
fore  us. 

'  The  answer  admits  the  making  of  tbe 
agreements,  traverses  all  allegations  of 
fraud  and  misrepresentation,  and  denies  the 
charge  that  tbe  mortgages  mentioned  were 
not  valid  claims  against  the  company.  Af- 
firmatively, the  defendant  avows  making  the 
contracts  alluded  to,  and  that  by  virtue 
thereof  tbe  plaintiff  entered  into  possession 
of  tbe  property,  and  has  retained  tbe  same 
afld  the  b  neflcial  use  thereof  up  to  the  pres- 
ent time.  Other  questions  kte  raised  by  tbe 
affirmative  matter  in  the  answer  which  are 
deemed  unnecessary  for  consideration. 

^he  crux  of  the  controversy  is  whether  or 
not  the  two  mortgages  In  question  for  $2,000 
Of  raciney  originally  borrowed  from  the  bank, 
8,nd  the  $6,000  included  in  the  mortgage  given 
directly  to  the  defendant,  were  valid  claims 
against  the  company.  The  plaintiff  gave  no 
*¥ideilce  Whatever  to  support  her  averment 
of  the  invalidity  of  the  $2,000  mortgage.  On 
t^e  contrary,  the  defendant  testifies  that  the 
I^^nk  ,was  pressing  tbe  company  for  ^s  money 
which  it  had  loaned,  and  that  at  thait  time 


be  bought  the  note  and  mortgage  from  the 
banking  concern  for  its  full  face  value.  In- 
cluding the  accrued  Interest  There  Is  noth- 
ing, whatever  in  the  testimony  to  dispute  this 
assertion  of  the  defendant,  and  bence  the  at- 
tack on  tbe  plaintiff  must  fail  as  to  the 
$2,000  mortgage.  She  says  in  ber  complaint 
concerning  tbe  $6,000  mortgage  tha-t  it  was 
giveA  to  indemnify  tbe  defendant  against 
liability  which  might  befall  him  by  virtue 
of  an  undertaking  which  he  had  signed  for 
the  company  on  an  appeal  from  the  Judg- 
ments rendered  against  It  in  favor  of  Ander- 
son, but  that,  the  appeal  having  been  dis- 
missed, that  mortgage  bad  served  Its  pur- 
pose and  thereafter  was  of  no  effect,  notwitta- 
Btandlng  which  the  d^endant  had  sold  it  to 
her,  together  with  tbe  decree  for  its  foreclo- 
sure There  is  no  evidence  whatever  in  the 
record  tending  In  the  least  to  sustain  the 
plaintiff's  allegation  in  this  re^>ect,  altbougb 
it  was  denied  by  the  defendant.  On  the  con- 
trary, the  latter  proved  by  the  testimony  Of 
the  secretary  of  the  corporation  that  the  com- 
pany was  indebted  to  its  president  for  mon^ 
advanced  for  tbe  expeosea  of  tbe  corporation, 
and  to  Its  then  secretary  for  his  salary,  wblcb 
were  actual,  bona  fide  claims,  and  that  there 
were  other  demands  against  the  company, 
swelling  the  total  to  about  $8,000;  that  tbe 
sum  of  $2,000,  returned  from  a  surety  com- 
pany which  bad  taken  that  deposit  as  indem- 
nity against  liability,  was  deducted  from  the 
total  liability  of  $8,000,  leaving  a  balance  of 
$6,000  of  actual  Indebtedness  of  the  company, 
which  was  embodied  in  the  mortgage  for  that 
amount  of  money.  The  defendant  explains 
that  it  was  taken  in  his  name  at  the  instance 
of  tbe  president  and  the  secretary  of  the  com- 
pany, neither  of  whom  desired  to  have  pre- 
cedence over  the  other  In  his  demand  against 
the  company;  hence  at  their  request  be  took 
and  held  it  in  trust  for  them  as  their  interest 
might  appear.  He  testified  as  tbe  first  wit- 
ness for  the  plaintiff,  who  thereby  having 
called  him  to  testify,  vouched  for  his  credibll-' 
ity.  He  says  that  for  his  services  he  was  to 
have  as  his  compensation  one-third  of  the 
proceeds  of  the  mortgage.  He  explains  that 
when  the  property  was  sold  on  foreclosure  he 
invested  the  proceeds  of  the  $6,000  mortgage 
In  stock  in  another  mining  company  at  the 
direction  of  the  beneficiaries. 

It  is  well  to  attend  to  the  tei;m^  of  the 
agreement  which  the  plaintiff  had  her  attor', 
ney  prepare.    It  is  said  there:  i 

"That  in  consideration  of  the  promises  of  said 
party  of  the  first  part  [the  plalntifE  here]  bere^ 
inaftcr  set  forth,  the  said  party  of  tbe  secoud 
part  docs  hereby  sell,  assign,  transfer  and  set 
over  unto  said  party  of  tbe  first  part  a  half 
interest  in  and  to  the  mortgage  aAd  other  claims 
belonging  to  him  against  the  CaRtie  Oonsolidat-' 
ed  Mining  Company  and  of  his  rights  under  °<i 
certain  dccrtc  entered  in  biw  iavot,  •  •  • 
under  which  decree  there  is  to  be  a  s^le ,  o(  the 
property  of  «aid  *  *  *  comyan^r  ,W<>I)We,  m» 
1907,"  ■■ 
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-  On  her  part;  aba  inromlsed  to  pay,  notionlF 
ooe-balt  the  amomit  of  bis  dalm  agaln9t  tbe 
company  tbna  recited  aod  evidenced,-  but  also 
one-IiaU  of  tbe  money  expended,  by  him  in 
care  of  the  property,  amounting  in  all  to 
99.600.  She  agreed  to  do  those  two  things: 
First,  to  take  up  half  the  decree ;  and,  second, 
leimborse  the  defendant  for  half  he  had 
•tfaerwiae  expended.  . 

•  In  a  sense,  tbese  are  mutual  contractual 
considerations.  They  are  the  language  of  the 
plaintiff  herself,  speaking  through  her  own 
attorney  who  prQ)ared  the  contract  She 
knew  wliat  she  was  signing,  and  she  knew 
what  she  was  contracting  to  do  and  what  the 
defendant  agreed  to  perform.  As  said  in 
Sntherlln  y.  Bloomer,  60  Or.  Sd8,  407,  93 
Pac.  13S,  139: 

"The  coDsideration  specified  in  tbo  written 
contract  consists  of  certain  acts  to  be  performed, 
and  the  authorities  are  practicallj  unanimous 
in  holding  that,  where  the  statement  in  the  writ- 
ten instrument  as  to  the  consideration  is  of  a 
oontractaal  nature,  as  where  the  consideration 
consists  of  a  specific  and  direct  promise  by  one 
4)S  the  parties  to  perform  certain  acts,  It  cannot 
he  changed  or  modified  by  parol  or  extrinsic 
evidence.  A  party  has  a  right  to  make  the  con- 
sideration of  his  agreement  of  the  essence  of  the 
contract,  and,  when  this  ia  done,  the  considera- 
tion for  the  contract,  with  reference  to  its  con- 
dnsiTeness,  must  stand  on  the  same  footing  aa 
its  other  provisions,  and  accordingly  cannot  ba 
affected  by  the  introduction  of  parol  or  extrinsic 
evidence  [citing  authorities].'' 

Tbe  plaintlfTs  object,  stated  by  herself, 
was  to  obtain  control  of  the  property  through 
tbe  salQ  of  the  same  under  the  decree  of 
foreclosure,  which  sale  was  then  near  at 
liand.  The  decree  was  a  valid  one.  With  the 
purjKwe  she  had  in  view  It  could  make  no  dif- 
ference to  her  whether  the  $6,000  mortgage 
was  held  by  Phegley  as  trustee  or  in  bis  own 
right.  Such  a  representation,  even  if  un- 
true, would  be  immaterial  under  the  circum- 
stances, and  would  not  be  any  basis  upon 
i^lcb.to  <Aa*ge  fraud.  The  undisputed  tes- 
timony shows  that  it  was  given  by  order  of 
tiMs  directors  upon  a  thorough  investigation 
of  the  claim  upon  which  it  was  based,  which 
was  for  money  advanced  to  the  company  and 
for  ;3alary  to  its  secretary.  Neither  can  it 
make  any  difference  to  her  what  disposition 
was  to  be  made  of  tbe  proceeds  of  the  sale 
under  tbe  decree,  or  what  compensation  tbe 
beneficiaries  for  whom  the  mortgage  was 
held  should  give  to  tbe  defendant  for  his 
services.  Taking  for  true  all  that  Phegley 
said  about  holding  the  $6,000  mortgage  for 
tbe  benefit  of  those  to  whom  the  money  was 
due,  yet  the'  decree  was  valid  because  section 
29,  L.  O.  L.,  says: 

"An.,  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  author- 
ized b^  statute,  may  sue  without  joining  with 
jiim  the  person  for  whose  benefit  tbe  action  is 
prosecuted.  :  A, person  with  whom,  or  in  whose 


name  a  contract  Is  made  for  the  benefit  of  an- 
other, ia  a  trustee  of  an  express  trust  withib 
the  meaning  of  this  .section."  ' 

Although  Phegley  held  this  mortgage  in 
trust  for  other  parties  to  whom  tbe  Indebted- 
ness was  actually  due,  and  although  they 
were  to  compensate  him  for  his  services,  all 
of  wbl6b  is  undisputed,  the  claim  upon  wbld^ 
the  mortgage  was  based,  the  mortgage  itself,- 
and  the  decree  entered  in  pursuance  thereof 
oHistituted  a  valid  claim,  against  tbe  com- 
pany and  a  Uai  upon  its'  property.  Its  own- 
ership gave  ber  the  control  she  desired.  The 
plaintiff  herself  says  that  she  sought  Pheg- 
ley, not  he,  her.  She  said  she  had  never  met 
him  before,  and  had  never  even  known  his 
name  until  she  "learned  he  had  foreclosed 
bis  mortgage."    She  further  says: 

"So  then  I  talked  over  the  matter  with  him 
and  said  I  wanted  to  save  my  possession,  and  it 
resulted  in  me  buying  out  the  half  of  his  in- 
terest for  exaetiy  dollar  for  dollar  of  what  he 
himself  had  put  into  the  property. 

"Q.  How  was  the  amount  arrived  at?  A.  We 
counted  up  the  first  mortgage  and  interest  on 
that  and  the  second  mortgage  and  interest  on 
that  and  what  he  claimed  he  bad  spent  on  the 
property,  and  attorney's  fees  and  expenses  in 
going  over  the  property  and  different  times  down 
to  Grants  Pass  and  everything,  dollar  for  dot- 
lar,  of  what  he  had  expended  up  to  that  time  on 
the  property,  and  I  was  to  pay  that ;  it  amount- 
ed at  that  time  to  19,603,  and  when  I  took  over 
the  one-half  I  paid  him  cash  difference,  the  $1.60 
so  as  to  make  it  a  round  number." 

On  cross-examination  she  testified  as  fol- 
lows: 

"Q.  Just  when  you  made  the  deal,  just  what 
did  Mr.  Phegley  say  to  you  regarding  the  daiik 
he  had?  A.  I  could  not  repeat  his  words  11 
years  after.  I  am  under  oath.  I  know  the  im- 
pression I  got  from  him. 

"Q.  I  don't  care  about  the  impression.  A.  I 
could  not  repeat  his  words.  He  said  be  had 
advanced  so  much.  He  used  words  so  that  I 
fully  understood  that  he  had  advanced  that 
money — put  that  much  money  right  over  into 
the  property. 

"Q.  Did  he  use  the  word  'advanaed'7  A.  I 
eonld  not  swear  to  that, 

"Q.  Did  he  use  the  word  'pay'?  A.  I  could 
not  sx^ear  to  the  exact  words  he  used. 

"Q.  All  you  are  testifying  to  is  the  impression 
that  be  left  with  you?  A.  I  am  testifying  to 
tbe  exact  understanding  his  words  gave  me,  but 
whether  he  used  this  word  or  that  word  I 
couldn't  say.  I  know  I  talked  with  him  that  I 
wanted  to  save  my  stock  in  that  property  and 
must  do  so. 

"Q.  And  you  wanted  to  get  these  mortgages 
BO  you  could  save  it?  A.  Yes,  sir;  that  was 
the  only  way  open  to  me,  was  to  buy  a  half  in- 
terest with  him." 

The  ground  of  her  attack  uiion  the  $6,009 
mortgage,  as  stated  before,  is  to  the  effect 
that  it  was  given  solely  to  secure  the  defend- 
ant against  any  liability  which  might  arise 
out  of  his  suretyship  on  the  appeal  undertak!- 
Ings  which  he  had  signed  for  tbe  company  in 
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appeals  which  had  long  tdnce  terminated,  thus 
destroying  any  possibility  of  his  being  held 
upon  the  nndertakinga.  Bnt,  as  stated,  she 
prodnced'no  syllable  of  testimony  on  that 
subject  The  Talldlty  of  the  mortgage  is  be- 
yond dispute,  and  it  was  an  actual,  bona  fide 
indebtedness  of  the  company.  It  is  a  mere 
quibble  to  say  that  because  Pbegley  held  it 
as  trustee,  claiming  also  an  interest  in  the 
proceeds  as  compensation,  the  claim  was  not 
a  ralid  one  for  which  the  property  was  lla- 
blfc  Pbegley  was  entitled  to  collect  every 
cent  of  the  claim,  because  he  had  a  valid  de- 
cree for  it  which  the  plaintiff  has  utterly 
failed  to  impeacii  In  any  sense  of  the  word. 

She  has  sought  t^  this  suit,  not  to  recover 
damages  for  the  fraud  she  claims  to  have 
been  practiced  upon  her,  but  to  rescind  the 
contract  on  account  of  the  alleged  deceit  and 
to  secure  a  restoration  to  her  of  all  that  she 
parted  with  in  consequence  of  having  made 
the  agreement.  She  might  have  elected  to 
sue  for  damages.  She  did  not,  but  chose 
rather  to  sue  in  equity  for  a  rescission.  But, 
whichever  horn  of  the  dilemma  she  adopts, 
and  whether  this  is  to  be  treated  as  a  suit 
to  rescind  or  as  an  action  for  damages,  she 
has  utterly  failed  to  prove  any  of  the  allega- 
tions of  her  complaint  respecting  the  fraud 
charged. 

While  testifying  as  a  witness  for  the  plain- 
tur,  after  stating  that  be  was  a  trustee  for 
parties  who  bad  advanced  the  $6,000  to  pay 
the  debt  of  the  company,  Pbegley  was  asked 
this  question  by  her  counsel: 

"Was  that  fact  eommuniCBted  by  yon  to  Miss 
BobiiiEoD  at  the  time  of  your  negodationa  with 
her,  as  a  result  of  which  the  contract  admitted 
in  the  pleadings  was  executed?" 

— and  replied: 

"I  may  have  told  Miss  Robinson  that  I  was 
holding  the  $6,000  mortgoge  for  other  parties, 
but  the  $2,000  mortgage  I  owned  myself." 

In  brief,  under  the  circumstances  disclosed 
by  the  eyidence.  It  is  Immaterial  whether 
Pbegley  held  this  $6,000  mortgage  and  the 
decree  in  pursuance  thereof  entirely  in  his 
own  right  or  wholly  in  the  right  of  another  or 
partly  in  his  own  right  and  partly  in  that 
of  otiiers.  It  was  still  a  valid  Hen  upon  the 
property  which  the  plaintiff  sought  to  obtain 
so  as  to  control  the  holdings  of  the  company. 
Having  prepared  the  agreement  herself  by 
her  own  attorney  after  a  full  explanation 
and  computation  of  the  several  amounts  due, 
she  certainly  cannot  claim  that  she  was  de- 
frauded. She  has  wholly  failed  to  establish 
a  solitary  controverted  allegation  of  her 
complaint.  She  may  hare  paid  too  dearly  for 
her  stodc  in  the  first  instance,  but  she  did 
not  buy  that  from  Ph^ley,  nor  was  he  known 
to  her  at  that  time.  The  corporation  may 
have  sulfered  in  its  litigation  resulting  in  the 


two  Judgments  against  It,  bnt  Pbegley  Is  not 
shown  to  have  infiuenced  that  matter.  Mor^ 
over,  no  question  is  raised  about  them  in  this 
suit  The  essence  of  the  present  contention 
is  that  she  insists  the  mortgage  was  traudn- 
lent,  whereas  It  is  plainly  demonstrated  tliat 
it  was  a  Just  and  valid  claim  against  the  con* 
cem.  In  the  preamt  Juncture  she  baa  no  cause 
of  complaint,  for  she  has  utterly  failed  to 
prove  her  allegations.  Very  likely  she  made 
an  unprofitable  investment  like  many  another, 
possessed  by  a  craving  for  sudden  wealth, 
who  has  put  money  into  mining  ventures 
without  experience  in  the  business  or  knowl< 
edge  of  the  prt^erty;  but  that  is  no  reason 
why  we  should  amerce  Pbegley  fOr  her  bene- 
fit The  decree  rendered  by  the  Judge  wbo 
heard  the  testimony  and  saw  the  witne 
should  be  affirmed. 


m  Or.  M> 
SWEENEY  T.  JACKSON  COUNTY  et  aL 

(Supreme  Court  of  Oregon.    July  IS,  1919.) 

1.  Appkal  and  Ebbob   4=»878(6)— Rbtiew— 

DETEBMIRATIOn. 

Where  plaintiff  did  not  appeal  in  an  eqnity 
case,  the  appellate  court  cannot  increase  the 
award  in  hia  favor  even  though  It  hears  tli* 
case  de  novo. 

2.  Appeal  ard   Ebbob   4=>89S(1)— Rxvnw— 
Detebmiration. 

Under  L.  O.  Ll  {  556,  the  appellate  court 
hears  an  equity  case  de  novo,  and  it  may  affirm 
the  decree  though  it  bases  the  affirmance  on 
reasoning  differing  from  that  of  the  trial  court. 

S.  HlOHWATS        «S»113(4)    —    CORTBACtS    ^ 

AcnoR. 
In    an    action    by    a    highway    contractor 
against  a  county,  evidence  held  sufficient  to  es- 
tablish his  daim  for  additional  compensation, 
etc. 

In  Banc. 

Appeal  from  Circuit  Court,  Hultnomall 
County;  George  N.  Davis,  Judge. 

On  petition  for  rehearing.  Motion  denied, 
and  former  opinion  affirmed. 

For  former  opinion,  see  178  Fac.  865. 

A.  E.  Beames  and  George  M.  Boberts,  twtli 
of  Medford,  for  appellant 

Chamberlain,  Thomas,  Kraemer  ft  Hum- 
phreys, of  Portland,  for  defendant  respondent 

Loyal  H.  McCarthy,  S.  B.  Huston,  and 
Carey  &  Kerr,  all  of  Portland,  for  plaintUt 
respondent 

BEAN,  J.  Acknowledging  our  appredatlon 
of  the  assistance  rendered  by  the  briefs  ot 
able  counsel  upon  both  sides  of  this  suit  wo 
note  that  it  is  earnestly  urged  upon  a  peti- 
tion for  rehearing  that  the  court  erred  in 
affirming  the  decree  ot  the  trial  court  for  tho 
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same  amonnt  as  there  decreed  by  reason  of 
the  fact  that  thla  court  arrived  at  its  conclth 
■Ion  by  a  different  process  from  that  followed 
by  the  trial  court. 

[1,2]  Our  former  memoranaum  in  this 
case  indicates  that,  plaintiff  not.  having  ap- 
pealed from  the  decree  of  the  lower  court,  we 
could  not,  if  the  testimony  warranted,  find 
for  plaintiff  in  any  greater  sum  than  the  de- 
cree appealed  from.  We  do  not  think  that 
the  appellate  court  in  the  consideration  of 
tbs  case  under  section  066,  L.  O.  L.,  which 
provides  for  a  trial  de  novo  upon  the  tran- 
script and  the  evidence.  Is  confined  to  or 
would  necessarily  follow  the  same  path  of 
the  trial  court,  or  be  governed  by  the  same 
reasoning,  or  make  the  same  figures  in  com- 
potlng  the  amount  due  as  made  in  the  decree 
appealed  from.  The  language  of  the  opinions 
of  this  court  heretofore  rendered  does  not 
confine  a  review  upon  an  appeal  in  ian  equity 
suit  within  such  strict  limits.  In  Powers  v. 
Powers,  46  Or.  at  page  481,  80  Pac.  at  page 
1068,  former  Justice  Bean  uses  the  following 
language : 

"Mudi  of  appellant's  brief  is  devoted  to  a 
discussion  of  the  question  whether  the  findings 
of  fact  of  the  trial  court  are  supported  by  the 
eridence.  Under  our  statute,  on  an  appeal 
from  a  decree  In  a  suit  in  equity,  the  cause  is 
tried  de  novo  upon  the  transcript  and  evidence 
accompanying  it,  and  a  final  decree  rendered 
here,  without  reference  to  the  findings  or  con- 
durions  of  the  trial  court" 

In  Gentry  v.  Pacific  LJve  Stock  Co.,  46  Or. 
at  page  236,  TI  Pac.  at  page  116,  the  same 
learned  Justice  said : 

"Under  our  statute,  on  an  appeal  from  a  de- 
cree in  a  suit  in  equity,  the  caae  is  tried  de 
novo,  and  a  final  decree  entered  by  the  appel- 
late court,  without  reference  to  the  findings  of 
fkct  or  conclusions  of  law  of  the  trial  court" 

Whatever  our  view  may  be  in  regard  to  the 
evidence  in  the  case  as  to  the  amount,  we 
confine  the  same  to  the  amount  found  by  the 
trial  court  We  arrive  at  the  same  conclu- 
aion  as  the  trial  court  by  a  different  route, 
and  know  of  no  decision  in  this  state  that 
reiiti'lcts  or  hinders  such  a  trial  de  novo. 

In  the  short  time  of  13  years  that  the  writ- 
er has  been  engaged  on  this  end  of  the  line 
of  work  a  more  solid  record  of  material  tes- 
timony, either  of  such  volume  or  of  any 
length,  has  never  been  examined.  We  were 
pleased  to  give  it  our  best  thought  and  most 
carefnl  attention,  employing  all  the  time  nec- 
essary. This  we  are  aware  is  not  Indicated 
by  the  memorandum  opinion. 

[3]  Counsel  for  the  county  maintain  with 
considerable  seal : 

"That  if  the  court  shall  set  aside  the  award  of 
the  highway  department,  and  make  a  new 
award,  the  burden  of  proring  the  items  upon 
which  audi  award  must  be  based  rested  upon 
the  plaintiff;  *  *  *  that  no  evidence  what- 
of  a  substantive  nature  was  ever  intro- 


duced to  substantiate  a  single  item  of  wtA  ae* 
count"  referring  to  "force  account" 

This  important  question  was  called  to  the 
attention  of  the  court  at  the  oral  argument 
of  the  case,  and  commented  upon  by  the  re- 
spective counsel.  The  length  of  the  record 
practically  precludes  a  discussion  of  every 
point  In  the  case.  If  we  take  this  one  which 
is  so  ably  and  strenuously  contended  for  on 
behalf  of  the  county,  it  will  illustrate  the 
others  to  a  certain  extent 

Referring,  first  to  some  of  the  issues  made 
in  the  pleadings  relative  to  the  force  account 
work  which  are  illustrative  of  the  remain- 
der, we  find  in  paragraph  XVII  of  the  com- 
plaint the  following: 

"That  at  a  certain  other  point  on  the  line  of 
said  highway  between  stations  302  and  3S8, 
heretofore  known  and  referred  to  between  the 
parties  as  the  'Sisldyou  Curve,'  the  said  state, 
highway  engineer  made  certain  suhatantial 
changes  in  the  location  of  said  hixhway  and 
certain  substantial  alterations  in  the  plans 
thereof,  and  in  making  such  changes  and  altera- 
tions failed  to  furnish  to  the  plaintiff  proper 
stakes  or  elevations  or  directions  for  construct- 
ing that  portion  of  said  highway,  and  plaintiff 
was  comi>elled  by  direction  of  said  state  high- 
way engineer  to  keep  a  large  force  of  mpn  on 
the  ground  at  great  expense  waiting  for  direc- 
tions as  to  the  manner  of  doing  such  work,  and 
by  reason  of  such  changes,  alterations,  and  de- 
lays plaintiff  suffered  damages  in  the  sum  of 
$804;  that  at  stations  674+90,  526>^90,  and 
616+20  of  said  highway  the  plaintitF  put  in 
place,  under  the  grade  of  said  highway,  strictly 
in  accordance  with  the  plans  and  specifications 
and  under  the  direction  of  said  state  highway 
engineer,  certain  unprotected  concrete  culvert 
pipe;  that  the  plans  providing  for  the  use  of 
such  pipe  at  said  three  points  were  defective  for 
the  reason  that  the  pipe  specified  by  the  said 
state  highway  engineer  for  such  use  was  not  of 
snflSdent  strength  to  support  the  grade  of  the 
highway  constructed  thereover,  and  said  pipe 
at  each  of  said  three  points  was  cntslied  by 
the  weight  of  the  fill  placed  thereon ;  that  there- 
upon, and  after  the  said  fill  was  so  completed, 
the  said  state  highway  engineer  directed  and 
required  the  plaintiff  to  tunnel  through  the  said 
highway  fill  at  said  three  points  and  construct 
therein  and  thereunder  at  each  of  said  three 
points  a  protected  concrete  culvert:  fhst  the 
work  of  constructing  said  three  protected  con- 
crete culverts  was  exceedingly  expensive  on 
account  of  the  fact  that  the  fill  at  said  points 
had  been  completed ;  that  plaintiff  was  entitled 
to  compensation  for  constructing  said  culverts 
at  the  prices  for  force  account  work  so  agreed 
upon  between  the  parties,  and  at  said  prices, 
together  with  the  cost  of  the  material  used  in 
such  construction,  plaintiff  is  entiUed  to  com- 
pensation in  the  sum  of  13,280." 

The  next  paragraph  XIX,  is  as  follows: 

"That  at  various  other  places  along  the  loca- 
tion of  said  highway,  not  hereinbefore  described, 
the  said  state  highway  engineer  made  numerous 
substantial  changes  in  the  location  of  said  high- 
way  and  numerous  substantial  changes  in  the 
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plaDi"tiiefeoC,'  and'in  msking'Hich  changed  and 
alterations  tailed  to  fumisb  to  the  plaintiff  prot>- 
er  stakes  or  elevations  or  directions  for  con- 
structing iaid'Mgbway  at  avch  points,  and 
plaintiff  was-«ompeUed  by  directions  ot  aaid 
state  highwajn  engineer  to  keep  a  large  force  of 
men  on  the  ground  at  great  expense,  waiting  for 
directions  as  to  the  manner  of  doing  such  work ; 

Sat  at  all  points  along  the  line  of  said  highway 
e  said  state  highway  engineer  caused  stakes 
to  be  set  indicating  the  elevations  of  the  com- 
pleted roadbed  of  said  highway,  and  said  eleva- 
tions were  computed  by  said  engineer  with  ref- 
erence to  a  large  number  of  bench  marks  which 
the  said  engineer  liad  caused  to  be  established 
along  the  line  of  said  highway,  and  which  bench 
marks  the  said  engineer  represented  to  the 
plaintiff  were  in  agreement  one  with  another; 
that  the  said  bench  marks  were  in  a  large  num- 
ber of  cases  erroneous  and  not  in  agreement 
one  with  another,  and  as  a  result  the  grade 
stakes  so  set  for  the  finished  roadbed  were  er- 
roneous, and  the  plaintiff  was  therefore  re- 
quired and  directed  by  the  said  engineer  to 
change  the  grade  of  large  portions  of  said  high- 
way after  they  had  been  completed  in  accord- 
ance with  said  stakes:  that  the  plaintiff  was 
entitled  to  compensation  for  performing  the 
work  described  in  this  paragraph  at  the  prices 
eo  agreed  upon  between  the  parties  for  force 
account  work,  and  at  said  prices  plaintiff  is  en- 
titled to  compensation  in  the  sum  of  $15,- 
344.25." 

In  paragraph  XXI  It  Is  alleged  as  followg : 

'  "  •  •  •  That  in  accordance  with  the  terroe 
of  said  contract  plaintiff  delivered  to  the  de- 
fendant county  of  Jackson  on  or  before  the  15th 
day  of  each  calendar  month  bills  for  all  the 
force  account  work  above  described  performed 
during  the  preceding  calendar  month." 

Paragraph  XVII  is  answered  in  paragraph 
XIII  of  the  answer  as  follows: 

"That,  as  to  the  allegations  of  paragraph 
XVII  of  the  complaint,  this  defendant  denies 
that  at  a  certain,  or  any,  point  on  the  line  of 
said  highway  between  stations  392  and  398, 
designated  in  the  complaint  as  'Siskiyou  Curve,' 
or  elsewhere,  the  state  highway  engineer  made 
certain  substantial,  or  any,  changes  in  the  loca- 
tion of  said  highway,  or  certain,  or  any,  altera- 
tions in  the  plans  thereof,  or  that  in  the  making 
ot  such,  or  any,  changes  or  alterations,  failed 
to  furnish  the  plaintiff  with  proper  stakes  or 
elevations  or  directions  for  constructing  that  or 
any  portion  of  said  highway,  or  that  the  plain- 
tiff was  compelled  by  direction  of  said  state 
highway  engineer  to  keep  a  large,  or  any,  force 
of  men  on  the  ground  at  great,  or  any,  expense, 
waiting  for  directions  as  to  the  manner  of  doing 
the  work,  or  for  any  reason,  or  by  reason  of  any 
such  changes,  alterations,  or  delays  the  plain- 
tiff suffered  damage  in  the  sum  of  $804,  or  any 
otlier  sum,  or  otherwise,  than  as  hereinafter  al- 
leged." 

With  a  further  answer  which  reads : 

"Further  answering  the  allegations  of  para- 
graph XVII  of  the  complaint  relating  to  work 
at  the  Siskiyou  Curve,  this  defendant  alleges 
that  the  plaintiff  did  snSer  some  loss  at  said 


point  dne  to  changes  in  location  and  whid>  were 
unavoidable,  bnt  within  the  terms  of  the  con? 
tract,  and  for  all  extra  work  performed  by  him 
he  was  allowed  force  account  therefor  amount- 
ing to  $154.38^  and  in  the  final  estimate  here- 
inafter referred  to  he  was  allowed  under  the 
head  of  'ExO-a  Work  Siskiyou  Station'  the  fur- 
ther sum  of  $950,  which  was  allowed  to,  and 
did,  include  all  of  the  claims  and  demands  of 
plaintiff  In  said  paragraph  XVII  and  all  dam- 
ages sustained  by  him  by  reason  of  any  changea, 
alterations,  or  delays  at  said  station,  and  was 
intended  to  and  did  cover  every  demand  on  ac- 
count of  any  of  the  matters  alleged  in  said  par- 
agraph XTII  of  the  complaint" 

Paragraph  XIX  Is  answered  as  follows  by 
paragraph  XV: 

"As  to  the  allegations  of  paragraph  XIX  of 
the  complaint,  the  defendant  denies  that  at  varir 
ouB  other  places  along  the  location  of  said  high- 
way, not  specifically  described  in  the  complaint, 
or  elsewhere,  the  said  state  highway  engineer 
made  various  substantial,  or  any,  changes  in 
the  location  of  said  highway,  or  numerous  sub- 
stantial, or  any,  changes  in  the  plans  thereof, 
except  as  hereinafter  alleged,  or  that  in  the 
making  of  any  changes  or  alterations  failed  to 
furnish  the  plaintiff  with  proper  stakes  or  ele^ 
vi^tions  or  directions  for  constructing  said  high- 
way at  such  points,  or  that  plaintiff  was  com- 
pelled by  direction  of  said  state  liighway  engi- 
neer to  keep  a  large,  or  any,  force  of  men  on 
the  ground  at  great,  or  any,  expense  waiting 
for  directions  as  to  the  manner  of  doing  such 
work  or  for  any  other  reason;  denies  that  the 
bench  marks  mentioned  in  said  paragraph  XIX 
of  the  complaint  were  in  a  large,  or  any,  num- 
ber of  caaea  erroneous  or  not  in  agreement  with 
one  another,  or  that  as  a  result  the  grade  stakes 
so  set  for  the  finished  roadbed  were  erroneous, 
or  that  they  were  at  all  erroneous,  and  denies 
that  the  plaintiff  was  therefore  or  at  all  directed 
by  said  engineer  to  change  a  large  portion  of 
said  highway  after  the  same  had  been  completed 
in  accordance  with  said  stakes,  or  otherwise, 
except  as  hereinafter  alleged;  denies  that  the 
plaintiff  was  or  is  entitled  to  compensation  for 
performing  the  work  described  in  said  para- 
graph at  force  account  prices  or  at  any  othef 
prices  than  those  specified  in  the  contract,  or 
that  at  said  prices,  or  at  all,  the  plaintiff  is  en- 
titled to  compensation  in  the  sum  of  $15^44.25, 
or  any  other  sum,  or  at  all,  except  as  hereinaftr 
er  alleged. 

The  allegation  as  to  delivering  to  the  coun- 
ty on  or  before  the  15th  day  of  each  calendar 
month  bills  for  all  of  the  force  account  work 
performed  during  the  preceding  calendar 
month  as  alleged  In  paragraph  XXI  Is  denied. 

Of  course,  no  one  contends  but  that  the 
burden  of  proof  Is  upon  the  plaintiff.  The 
Important  question  is :  Has  he  borne  the  bur- 
den? 

Our  notes  made  when  reading  the  testimo- 
ny obviate  the  necessity  of  again  perusing 
over  2,000  pages  of  typewritten  testimony. 
Referring  to  them,  thence,  the  record,  we  find 
at  page  148  et  seq.  of  the  transcript  of  tesr 
timony  that  Mr.  Sweepey,  the  plaintiff,  when 
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a  witness  In  his  own  behalf,  was  Interrogatecl 
upon  cross-examination  In  regard  to  having 
all  bis  books  of  account  at  the  beginning  of 
the  trial.    He  an&wered  as  follows : 

"1  expect  from  our  records  It  could  be  worked 
up,  bat  it  would  take  a  long  time  to  do  it.  You 
must  remember,  too,  that  I  am  a  little  short  of 
money.  I  don't  want  to  go  out  and  hire  a  lot 
of  auditors  and  so  on  to  do  this." 

To  the  qnestion : 

"But  when  you  filed  the  complaint  and  made 
your  demand  under  a  certain  paragraph  of  your 
complaint  for  $15,344,  under  paragraph  19  of 
your  complaint,  before  you  could  swear  to  this 
complaint,  swear  to  your  complaint  making  up 
those  items  yon  had  to  know  it  was  correct?" 

—he  answered : 

"The  bins  had  all  been  famished;  we  hftTe 
•  duplicate  of  those  bills" 


neanlng,  as  we  understand  the  record,  that 
the  bills  for  the  force  account  work  under 
the  contract  stipulating  the  prices  had  been 
fnmiflbed  to  the  county.  Frequent  reference 
la  made  throughout  the  record  to  bills  for 
"force  account"  work. 

At  page  648  et  seq.  of  the  testimony,  refer- 
ring to  an  item  of  force  account,  to  the  ques- 
tton: 

"What  was  the  amount  of  the  work  perform- 
ed at  force  account  in  your  opinion,  or  accord- 
ing to  your  best  recollection?" 

—he  answered :  "It  was  SSZJSO."  Whereup- 
on counsel  for  the  county  propounded  the  fol- 
lowing: 

"Let  me  ask  you,  Mr.  Sweeney,  a  question 
right  there.  Mr.  Sweeney,  you  wouldn't  be  able 
to  testify  to  that  except  by  looking  at  this  tabu- 
lated statement  (Plaintirs  Exhibit  90^  that  yon 
hare  in  your  hand,  would  you ;  yon  don't  know 
that  from  your  independent  recollection?' 

.  To  which  the  witness  answered : 

"I  know  about  the  work  being  done.  I  know 
where  the  work  is,  and  I  know  about  the  work 
being  done,  but  as  to  the  amount,  I  wouldn't 
know,  but  I  know  there  was  work  done  there. 
•    •    • 

"Q.  In  other  words,  this  testimony  ttiat  you 
are  giving  here  is  just  what  you  take  off  of 
that  tabulated  statement  there  that  counsel 
handed  yon?  A.  A  lot  of  it;  I  could  tell  the 
dNumstances  connected  with  the  work,  and  a 
l*t  of  it,. I  couldn't  remember  the  details  of  il;> 
becanse  it  is  quite  a  little  while  ago  and  there 
Wflre  a-lo^  of  dianges  being  made,  and  I  conldp't 
possibly  keep  track  of  all  of  them  over  14  miles 
of  work.  But,  in  a  general  way  I  knew  about 
them  and  I  have  specifically  talked  over  tbose 
things  with  the  timekeeper  and  the  foreman  and 
given  them  my  idea  of  what  their  force  ac- 
count work  was  and  that  sort  of  thing. 

"Mr.  Reames:  But  as  to  the  amount  of  the 
labor  on  these  ditFerent  jobs,  yon  don't  know 
that,  and  yon  Wouldn't  know  that  unless  you 
read  it  off  of  this  exhibit  that  you  have  there, 
would  yon? 


"The  Witness:  No,  dr. 

"(Further  questions  by  Mr.  Kerr.) 

"Q.  Have  you  examined  in  the  last  few  days 
Mr.  Sweeney,  the  copies  of  tlie  force  bills  ren 
dcred  under  your  direction  which  are  on  fiK 
in  your  office  covering  those  items  in  this  Plain- 
tilTs  Exhibit  00?    A.  Yes,  sir. 

"Q.  Do  these  force  bills  and  this  recapitnla* 
tion  of  the  force  bills  recall  to  your  mind  any 
recollection  of  any  work  having  been  done  on 
this  highway  with  respect  to  excavating  be- 
low water?  A.  Well,  of  coarse,  it  was  called 
to  my  attention,  and  I  knew  it  was  done  at 
the  time  it  was  done,  and  where  it  was  done 
about;  well  it  was  at  a  box  culvert  down  on 
Oollarhlde;  Mr.  Dexter  was  in  charge  of  that 
work ; ,  it  was  the  first  box  culvert  on  the  line. 

"Q.  Well,  why  did  you  think  it  was  force 
account  instead  of  work  nnder  the  contract? 
A.  Well,  it  was  under  water,  and  we  always 
figure  that  work  under  water  is  something  that 
is  usually  paid  force  account  for,  as  a  matter  of 
fact  because  it  wasn't  in  the  contract  as  far 
as  I  could  see,  and  it  is  something  special,  and 
the  cost  is  a  little  more  money  than  ordinary 
excavation." 

The  testimony  proceeds: 

"Q.  What  is  the  next  Item  on  this  Plaintiff's 
Exhibit  90?  A.  Well,  retaining  walls  in  un- 
der culverts,  that  was  fixing  up  around  the 
walls. 

"Q.  And  what  culverts?  A.  At  this  same  cul- 
vert 

"Q.  And  why  do  you  think  that  was  properly 
chargeable  to  force  account?  A.  Well,  from  the 
fact  that  they  had  to  get  some  material  you 
know,  rock  and  stuff  like  that,  to  fix  up  under 
the  wall. 

"Q.  You  remember  that  Work  being  done?  A. 
Yes,  sir. 

"Q.  What  was  the  next  item  on  this  Exhibit 
90  in  this  segregation?  A.  Well,  that  is  the 
moving  cement  at  station  S07,  that  is,  up  at 
the  Dollarhide  Bridge;  that  was  something  in 
the  nature  of  a  tent  and  cement  being  in  the 
roadway  and  having  to  be  moved. 

"Q.  Do  you  remember  it  being  moved?  A.' 
Yes,  pir.    •    •    • 

"Q.  And  what  is  the  next  item?  A.  The  next 
item  is,  for  retrimming  slopes  and, borrow  from 
slopes. 

"Q.  What  do  you  remember  about  that?  A. 
Well,  I  remember  we  done  a  lot  of  retrimming,, 
quite  a  lot  of  retrimming  of  tluise  placos,  and, 
we  borrowed  from  slopes.  I  presume  that  was 
op  there  on  the  Dollarhide  work;  there  was. 
a^  borrow  froqi  some  sjiopes  there. 

"Q.  tlpder  whose  orders  was  .that  work  done? 
A.  Weil,  under  the  engineer's  orders. 
•  .  "Q.  And.  why  .did  you  cause  it  to  be  billed  as 
force  account?     A.  Because  that  certainly  was 
extra  work ;    it  was  extra  work  for  us. 

"Q.  Why  was  it  extra  work?  A.  Because 
you  trim  a  slope  down,  and  then  after  you  have 
gone,  you  have  to  come  back  and  retrim  it 
again.  Trimming  a  slope  is  a  little  more  ex- 
pensive because  it  has  to  be  trimmed  to  make  a 
kind  of  a  nice  appearance,  and  it  costs  a  little 
money  to  do  that ;  if  you  have  to  go  and  retrim 
it  again,  why  you  just  have  to  spend  that  much 
more  extra  money. 
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"Q.  Why  did  Ton  charge  borrow  from  slopea 
UM  force  account?  A.  Well,  I  auppose  we  had 
to  go  and  borrow  to  get  material,  I  suppose,  to 
make  the  roadbed. 

"Q.  And  if  you  borrowed  wonld  it  be  neces- 
8ai7  to  retrim  that  slope?  A.  Well,  that  par- 
ticular slope  I  don't  believe  it  was  retrimmed 
up  very  much  to  the  best  of  my  recollection; 
it  may ;  they  may  have  ruffed  it  up  a  little  bit 
where  they  made  a  borrow  there,  but  in  most 
of  the  places,  why,  the  slopes  was  retrimmed. 

"Q.  Supposing  this  had  been  borrowed  from 
a  place  other  than  a  slope;  would  it  have  been 
force  account?    A.  Sir? 

"Q.  Suppose  it  had  been  borrowed  from  a 
place  other  than  a  slope;  would  it  have  befen 
force  account?     A.  No,  sir. 

"Q.  Whs  would  it  be  force  account  because  it 
was  borrowed  from  a  slope?  A.  Well,  we  had 
already  finished  the  work  there  one  time  and 
trimmed  the  slope  and  then  went  away,  and 
we  were  ordered  to  dig  into  it  again." 

Mr.  Sweeney  testified  in  a  similar  manner 
in  relation  to  the  different  items  of  force  ac- 
count work.  He  certainly  claimed  to  have  a 
good  deal  of  knowledge  in  regard  to  the  mat- 
ter. He  stated  that  he  was  on  the  work  prac- 
tically all  of  the  time  and  was  absent  on  trips 
to  Portland  to  borrow  money  for  short  peri- 
ods of  time.  His  testimony  in  regard  to  the 
work  being  done  is  not  contradicted  in  any 
way.  Indeed,  as  we  understand  the  theory 
of  the  defendant  daring  the  trial  of  the 
caase.  It  was  not  that  the  force  accoant  work 
was  not  performed  by  plaintiff,  but  that  he 
was  not  entitled  to  payment  therefor  at  force 
accoant  prices;  that  the  liquidation  should 
be  at  the  regular  contract  or  unit  prices. 

Mr.  M.  O.  Beunett,  one  of  the  engineers  for 
the  county,  in  his  testimony  when  a  witness 
in  behalf  of  that  defendant,  on  croas-ezami- 
natloQ  explained  the  matter  fully  as  follows : 

"Q.  Well,  these  plaintiff's  exhibits  that  have 
been  put  in  in  connection  with  your  testimony, 
covering  disallowed  force  bills,  some  of  them 
contain  notations  by  you,  and  some  of  them  do 
not;  U  that  correct?    A.  Tea,  sir. 

'H^.  And  those  force  bills  which  carry  nota- 
tions by  yon  were  force  Mils  whidi  you  inves- 
tigated either  personally  or  through  reports 
made  to  yon  by  your  assistants?    A.  Yes,  sir. 

"Q.  And  those  force  bills  concerning  which 
yon  have  testified  would  bear  no  notations,  but 
were  disallowed,  what  investigation  of  those 
did  yon  make  if  any?  A.  Well,  I  would  say 
none,  I  guess. 

"Q.  Well,  why  didn't  yon  make  investigation 
of  those?  A.  In  my  opinion  they  were  obvi- 
onsly  not  fores  account. 

'^.  Because  of  tilie  dtaracter  of  Om  work? 
A.  Tes,  sir. 


"Q.  Ton  were  back  and  forth  on  the  ground 
often  enough  to  determine  that  question?  A. 
I  think  so. 
."Q.  Now,  in  these  force  bills  which  yon  have 
disallowed  and  upon  which  you  have  put  nota- 
tions, there  was  no  question  in  your  mind  that 
the  work  was  done,  but  the  question  was  that 
it  was  work  which  fell  under  the  contract ;  that 
is  the  work  covered  by  the  disallowed  part?  A. 
Yes,  sir. 

"Q.  The  work  was  done  all  right,  but  it  was 
work  that  was  done  under  the  contract?  A. 
Yes,  sir. 

"Q.  And  is  that  true  to  the  other  disallowed 
bills  npon  which  yon  made  no  notation?  A. 
Yes,  sir. 

"Q.  That  is  true  as  to  sD  of  the  force  bflls 
which  the  plaintiff  introduced  as  well  as  those 
particular  ones  to  which  you  have  testifledt 
A.  Yes.  sir." 

We  find  there  was  substantive  evidence 
showing  that  the  force  account  work  was 
done.  We  cannot  accede  to  the  point  M» 
strenuously  urged  by  connseL 

It  is  alleged  that  certain  claims  against 
the  plaintiff  for  materials  and  supplies  fur- 
nished in  the  furtherance  of  the  construction 
of  the  road  in  question  have  been  filed  in  the 
county  court ;  that  some  of  these  have  been 
acknowledged  by  plaintift;  that  it  Is  conced- 
ed by  the  defendant  bank  that  a  portion  of 
such  indebtedness  Is  superior  to  Its  claim. 
The  amounts  of  such  claims  do  not  indicate- 
a  necessity  of  changing  the  figures  of  the  de- 
cree in  favor  of  the  claims  of  the  bank.  The 
obligation  of  the  county,  if  any,  to  pay  snch 
claims  for  material,  etc.,  should  not  be  prej- 
udiced by  a  final  decree.  In  order  to  protect 
the  rights  of  ail  parties  interested  permission 
should  be  granted  for  the  hearing  and  estab- 
lishment of  any  such  miscellaneons  claims  in 
appropriate  supplemental  proceedings  tn  tlila 
suit,  upon  the  application  therefor  to  the  cir- 
cuit court  by  any  of  such  claimants  or  by  the 
county  within  30  days  from  the  date  of  the 
entry  of  the  mandate  in  the  lower  court,  and 
before  the  satisfaction  of  the  decree  herein 
in  case  sucb  parties  so  desire.  As  to  the 
amount  and  interest  thereon  fonnd  and  ad- 
ludged  to  be  due  to  the  defoidant  bank,  the 
payment  should  not  be  delayed  on  accoant  of 
such  claims.  In  the  event  any  snrii  claim  or 
claims  are  legally  adjudged  to  be  due  from 
plaintiff,  the  same  shall  be  deducted  from  the 
decree  In  favor  of  plaintiff  in  satlsfactlaa 
thereof  to  the  extent  of  snch  estabUshed 
dalnis. 

With  tills  proTlsion  added,  we  adhere  t* 
onr  former  opinion. 
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judgmoit  for  plaintiff,  and  defendant  aii- 

pealB. 


(S3  Or.  148) 

DAU^S   GITT   y.   iEJTNA   ACCIDENT   ft 
UABILIT7  CO.  et  al. 

(Supreme  Conrt  of  Oregon.     July   16,   1919.) 


J.  L.  Corrlgan,  of  Seattle,  Wash.,  and  F. 
S.  Senn,  of  Portland  (Senn,  E^wall  & 
Recken,  of  Portland,  on  the  brief),  for  ap- 
pellant. 

W.  H.  Wilson,  of  The  Dalles  (W.  H.  Wilson 
and  Paul  Chllders,  both  of  The  Dalles,  on  the 
brief),  for  reepondent. 


MORIOIPAI,  COBFOSATIONB  ^=3368— PAVIRO 
CONTBACKB— GXTARANTT  OF  WOBK— AOTIOR 
ON  BOHD— EVIDKKCK— SumCIBNCY. 

In  an  action  on  an  undertaking  executed 
by  a  paying  company  and  an  accident  and  lia- 
bility company  insuring  faithful  performance  of 
a  pavement  contract  and  providing  for  the  re- 
pair of  defects  attributable  to  defective  work- 
manship or  material  within  fiye  years,  the  mere 
fact  that  the  top  or  wearing  surface  of  the 
pavement  wore  out,  leaving  the  concrete  base'  to 
disintegrate,  htU  not  sufficient  evidence  to  Jus-  ,^  . 

tify  a  finding  of  defective  materials  and  work-  [  any  evidence  tending  to  prove  that  the  faulty 
manship. 


BENSON,  J.  (after  stating  the  facts  as 
above).  At  the  condasion  of  the  trial,  when 
both  parties  had  rested,  the  defendant  mov- 
ed the  conrt  for  a  directed  verdict  npon  the 
ground  that  there  was  an  entire  absence  of 


condition  of  the  pavement  was  the  result  of 
either  defective  materials  or  workmanship. 
The  denial  of  this  motion  constitutes  the  only 
assignment  of  error.  We  have  read  the  tran- 
script of  the  testimony  with  care,  and  have 
t..M,^  K»  T\.ii.»  /M*-  ._<-_*  t*.^  =■*--  "ot  l'***!  *hle  to  discover  a  syllable  of  evl- 
A^.^^  ^r^^uJ^  *^^  T^  f„  <*«»«»  as  to  the  character  of  the  materials 
Accident  ft  Uabill^  Company  and  another. :  ,,3^  ^^  ^,   ^^  workmanship. 


Department  1. 

Appeal  from  (Circuit  Conrt,  Wasoo  (3onnty; 
Fred  W.  Wilson,  Judge. 


Indeed,  the  plaintiff  ctmcedes  that  there  Is  no 
direct  testimony  npon  the  subject,  but  con- 
tends that  the  fact  that  the  top  or  wearing 


Judgment  for  plaintiff,  and  defendant  named 
alone  appeals.    Reversed  and  remanded. 

Tbla  Is  an  action  upon  an  undertaking  ez> 
ecuted  by  the  defendants  Dolorway  Paving '  surface  wore  out,  leaving  the  concrete  base 
Company  and  the  .Sltna  Accident  ft  Liability  |  to  disintegrate,  as  It  did.  Is  ample  evidence 
Company,  to  insure  the  faithful  performance  j  to  go  to  the  jury  upon  the  question  of  defec- 
of  a  contract  for  paving  a  street  In  the  plain- 1  tive  materials  and  workmanship.  Upon  thla 
tiff  city.  The  salient  danse  in  the  nndertak- 1  question  we  are  compelled  to  agree  with  the 
Ing  is  as  follows:  i  oirfnion  of  the  United  States  Supreme  Court, 

"Now,  therefore,  if  the  said  principal  shall,  j  »f  «P«s«e«  ^  ^t^f^^UfT^  "'o^^^-SS' 
during  the  period  of  five  (6)  years,  repair  at  i  »>•«  ▼•  Clephane,  110  U.  S.  212,  3  Sup.  Ct.  668, 
their  ovm  cost  and  expense,  any  and  all  defects  1  28  I*  Ed.  122.     This  was  an  action  under , 


in  connection  with  the  said  improvement  con- 
tract, which  are  attributable  to  defective  work- 
mandiip  or  material,  then  this  obligation  shall 
be  void,  otherwise  to  remain  in  full  force  and 


From  the  complaint,  which  was  filed  on 
February  IB,  1918,  It  appears  that  the  con 


substantially  the  same  sort  of  contract  No 
evidence  was  given  that  the  material  furnish- 
ed by  defendants  was  unsound,  or  that  the 
work  was  not  well  done  In  putting  it  down. 
There  was  evidence  that  within  three  yean 
after  the  completion  of  the  work  the  pave- 
ment became  so  badly  broken  np  and  so  im- 


tract  for  the  paving  was  let  on  April  30, 1913,  i  Perfect  as  to  require  extensive  repair*.    In 


and  the  undertaking  executed  on  June  2, 1913. 
It  is  alleged  that  the  materials  used  in  the 
construction  of  the  pavement  were  defective 
Jn  quality  and  the  workmanship  also  was 
defective,  so  that  the  structure  bad  gone  to 
pieces  to  such  an  extent  as  to  require  re- 
pairs which  would  cost  a  snm  largely  In  ex- 
cess of  the  liability  assumed  in  the  bond, 
which  was  $2,000.  l%e  defendant  the  Mta& 
Acddoit  ft  Liability  Company  was  the  only 
one  that  was  served  with  summons,  and  the 
action  was  prosecuted  against  it  alone.  This 
defendant  answered  the  complaint,  denying 
tiiiat  the  pavement  was  in  need  of  any  repairs 
caiised  by  defective  materials  or  workman- 
ship, and  pleading  aillnnatlTely  that  tbe  con- 
tractor had  performed  the  wwk  strictly  In 
accordance  with  the  terms  of  the  contract, 
using  good  materials  and  proper  workman- 
■bli».  A  reply  having  been  filed,  there  was  a 
trial  by  Jury,  resnltlng  In  a   verdict  and 


the  oplnI<m,  Kr.  Justice  Miller  says: 

"His  contract  was  to  lay  the  Miller  Wood 
Pavement,  a  patented  invention.  Of  the  ca- 
pacity of  tills  invention  for  resisting  weather  and 
use  the  board  of  public  works,  and  not  he,  took 
the  responsibility.  •  •  •  The  langnage  of 
this  agreement  is  that  if  any  parts  thereof,  that 
is,  the  pavement,  'shall  become  defective  from 
imperfect  or  improper  material  or  construction,' 
he  will  repair.  No  evidence  was  offered  that 
any  of  the  material  was  Imperfect  or  improper 
when  placed  there,  or  that  any  of  this  constmc- 
tioa  was  Improperly  or  defectively  done.  We 
think  this  was  necessary  to  enable  plalntllt  to  re- 
cover. It  will  not  be  presumed,  because  the 
work  needed  repair  within  three  years,  that  the 
material  furnished  by  plaintilf  was  originally 
imperfect,  or  that  the  construction  was  not  well 
done." 

In  the  ease  at  bar,  tb»  <dty  aathorltte*  w- 
lected  a  patented  artlde,  "The  Dolorway 
Pavement,"  and  the  contract  was  based  upon 


«=9For  other  cases  ■••  ssbm  tople  tai  KBT-NUMBXR  in  all  Key-NumlMred  DtcasU  aad  Indexes 
182P.-26 


Digitized  by 


Google 


386 


182  PACIFIC  REPOBTER 


(E:an. 


tbe  spedflc^ittons  dief^for.  The  tacts  bring 
tbe  case  clearly  within  tbe  doctrine  announc- 
ed in  the  quotation  above  made. 

It  is  possible  that  upon  a  retrial  the  plain- 
tiff may  present  the  necessary,  evidence  to 
establish  Its  claim.  The  judgment  is  reversed, 
and  the  cause  will  be  remanded  for  a  new 
trial. 

McBRIDE,  C.  J.,  and  BURNETT  and  HAB- 
RIS,  J  J.,  concur. 


006  Kan.  291) 

HBMAN  CONST.  CO.  ▼.  CAPPER  et  aL 
(No.  22267.) 

(Supreme  Court  of  Kansas.     July  5,  1919.) 

(Bjillabua  ly  the  Cotirt.) 

1.  Statu  «b»191(2)  —  "Stht  Against  thb 
State'  '— Corbbrt. 

Where  •  construction  company  entered  into 
•  contract  with  the  state  for  the  erection  of 
a  building,  an  action  for  a  balance  alleged  to 
be  due  thereon,  brought  against  the  official  board 
which  acted  for  the  state  in  the  letting  of  the 
contract,  is  a  "suit  against  the  state,"  and  as 
such  it  Lb  not  maintainable  in  the  absence  of  a 
poutive  and  unequivocal  statute  permitting  the 
state  or  its  official  board  to  be  sued. 

tEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second.  Series,  Suit 
Against  the  State.] 

2.  States  «=b191(1)— Sun  Against  Stats  — 

WAIVKB   of  iMUnNITT. 

A  statute  which  confers  power  upon  a  state 
board  to  institute  or  defend  any  and  all  pro- 
ceedings necessary  to  protect  the  interests  of 
the  state  is  not  a  waiver  of  the  state's  im- 
munity from  suits  at  the  instigation  of  private 
parties  seelcing  to  subject  the  state  and  its 
official  boards  to  money  judgments. 

Appeal  from  District  Court,  Shawnee 
County.  . 

Action  by  the  Heman  Construction  Coin- 
pftny  against  Arthur  Capper  and  others,  as 
tbe  Board  of  Administration,  etc.  Motion 
to  dismiss  sustained,  and  plaintlfC  appeals. 
Affirmed. 

Kranthoff,  McCIintock  ft  Qnant,  of  Kan- 
sas City,  Mo.,  I>eni8on  &  Kirkpatrick,  of  Pitts- 
burg, and  Harry  Logan,  of  Topeka,  for  ap- 
pellant. 

Richard  J.  Hopkins,  Atty.  Gen.,  and 
Maurice  McNeill,  of  Kansas  City,  Mo.,  for 
appellee. 

DAWSON,  J.  The  plaintiff  brought  this 
action  agafnst  the  board  of  administration 
of  educational,  charitable,  and  correctional 
institutions,  to  recover  a  balance  alleged  to 
be  due  tbe  plaintiff  on  a  contract  for  the 
erection  of  a  buildihg  at  the  State  Notrmal 
School' at  Emporia. 


The  contract  was  made  between  tbe  plain- 
tiff and  the  state  of  Kansas,  and  tbe  build- 
ing was  erected  for  the  state.  The  defend- 
ant board  was  the  administrative  agency 
which  acted  for  the  state  in  the  making  of 
the  contract.  As  the  erection  of  the  building 
progressed,  payments  to  the  plaintiff  were 
made  upon  estimates  of  the  state  architect, 
on  vouchers  verified  by  plaintiff  and  approved 
by  the  defendant  board,  and  on  warrants 
drawn  in  the  usual  course  of  state  business 
upon  a  spedflc  fund  appropriated  therefor 
by  the  Legislature. 

On  the  completion  of  the  building,  the  final 
payment  of  $5,472.28  was  withheld,  nie 
pleadings  do  not  show  why. 

Plaintltrs  action  is  for  an  ordinary  money 
judgment  against  the  state  board. 

Defendants  filed  the  following  motioa : 

"Comes  now  said  defendants  appearing  spe- 
cially and  for  the  purposes  of  this  motion  only, 
and  intending  thereby  not  to  submit  themselves 
or  the  state  of  Kansas  to  the  jurisdiction  of 
this  court  and  show  to  the  court  that  the 
above-entitled  action  is  in  substance  and  effect 
an  action  against  the  state  of  Kansas,  and  that 
as  such  this  court  has  no  jurisdiction  thereof, 
and  move  the  court  to  dismiss  said  action  and 
to  quash  tbe  service  of  summons  herein." 

This  motion  was  sustained  and  the  action 
dismissed. 

Plaintiff  appeals. 

[1]  la  this  an  action  against  the  state? 
It  seems  so.  The  contract  was  between  tbe 
plaintiff  and  the  state.  The  building  waa 
constructed  for  the  state.  The  only  concern 
of  the  defendant  hoaxi  therewith  was  tbe 
performance  of  Its  official  duty.  It  was  Its 
duty  to  let  the  contract  for  the  state,  and  to 
sanction  the  paying  out  of  the  appropriation 
from  time  to  time  as  the  work  proceeded 
when  in  the  exercise  of  its  official  discretion 
and  official  duty  it  had  determined  the  quan- 
tity and  sufficiency  of  the  work  done,  and  to 
sanction  final  payment  when  the  work  was 
fully  completed.  The  board  has  no  power 
to  approve  plaintiff's  voucher  for  final  pay- 
ment and  to  sanction  the  payment  thereof 
until  it  has  determined  in  tbe  exercise 
of  its  administrative  discretion  that  tbe 
contract  has  been  fully  completed.  And 
in  this  connection  it  may  be  observed  that 
the  board  has  no  power  to  withhold  its  ap- 
proval of  plaintiff's  final  voudier  for  pay- 
ment when  plalntitTs  work  has  been  widl 
and  faithfully  completed.  The  nooney  ■  ap- 
propriated to  pay  for  this  building  is  not  the 
board's  money.  It  is  the  board's  duty  to 
authorize  the  payment  when  due,  and  it  la 
the  boards  duty  to  withhold  its  approval 
when  it  is  not  due — ^keu  in  the  exercise 
of  its  sincere  and  candid  judgment  it  has 
determined  that  the  contract  has  not  been 
completed  in  accordance  with  its  terms. 

The  plaintiff  cannot  have  a  money  Judg* 
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raedt  aeralnst  tb'e  bbaid. '  It  must  Io<ft  alone 
to  the  fund  provided  by  tbe  LeglBlatnre  to 
pay  for  this  building.  If  it  is  e&tttled  to 
that  fund,  tbere  are  adequate  legal  means 
whCTeby  p]alntlff  may  acquire  It  Catea  v. 
Knapp,  104  Kan.  184,  178  Pac.  447.  The  de- 
fendant boaril  has  no  power.  Indeed  no  State 
board  has  power  to  submit  itself  to  actions 
and  possible  Judgments  which  may  be  the 
basis  of  a  claim-  against  the  state  unless  it 
is  clearly  authorized  by  statute  so  to  da 
All  this  is  elementary  law. 

[2]  But  plaintiff  contends  that  the  Legis- 
lature has  given  Its'  sanction  to  this  sort  of 
an  action,  and  cites  chapter  297  of  the  Laws 
of  1917,  8  15,  which  reads: 

"Hie  state  board  of  administration  shall  have 
power  to  bring  all  suits  and  institHte  or  defend 
any  and  all  proceedings  necessary  to  be  brought 
or  defend  in  any  action  to  protect  the  inter- 
ests of  the  state  herein  and  carry  out  the  pro- 
visions of  this  act,  to  hold  property,  and  re- 
ceive and  execute  trusts  for  any  or  all  said  in- 
stitutions, and  authorize  such  expenditures  for 
the  interest  of  said  institutions  as  may  in  its 
judgment  be  necessary.  The  Attorney  Gen- 
eral shall  institute  or  defend  all  such  proceed- 
ings" 

This  section  is  not  an  unqualified  declara- 
tion that  the  board  may  be  sued  for  a 
money  Judgment.  The  board  Is  given  power 
to  sue  and  it  is  given  power  to  defend — 
what?  All  suits  and  proceedings  necessary 
to  protect  the  interests  of  the  state.  Those 
are  the  suits  wliicfa  it  may  institute  or  de- 
fend. Who  is  to  determine  whether  tbe 
board  shall  exercise  the  power  to  sue  or 
defend?  Certainly,  the  board  Itself  must 
determine  that  matter.  It  cannot  be  compel- 
led to  sue  against  its  discretionary  Judgment. 
Nor  can  it  be  compelled  to  defend,  if  In  its 
discretion  it  thinks  it  ought  not  to  litigate. 
This  section  does  not  disclose  a  legislative 
purpose  to  surrender  the  state's  sovereign 
rl^t  of  immunity  from  being  subjected  to 
litigation  at  the  instigation  of  parties  having 
claims  against  the  state.  Counsel  for  plaintiff 
say  that,  if  this  statute  does  not  expressly  au- 
thorize such  a  suit  as  this,  there  Is  a  dear  im- 
plication of  a  l^lslative  purpose  so  to  do.  As 
we  understand  the  rule  relating  to  the  im- 
munities attaching  to  sovereignty,  such 
attributes  are  never  to  be  considered  as 
waived  or  surrendered  by  any  inference  or 
implication.  The  surrender  of  an  attribute 
of  sovereignty  being  so  much  at  variance' 
with  the  commonly  accepted  tenets  of  gov- 
ernment, so  much  at  variance  with  sound 
public  policy  and  public  welfare,  tbe  courts 
will  never  say  that  they  have  been  abrogat- 
ed, abridged,  or  surrendered,  except  in  defer- 
ence to  plain,  positive  legislative  declara- 
timis  to  that  effect  Asbell  v.  State,  60  Kan. 
51,  65  Pac.  338;  State  v.  Appleton,  73  Kan. 
160,  84  Pac  753;  Railroad  Co.  v.  Nation,  83 


Kan:  237,  109  Pac:  772;  Nation  r.  Tolley,  86- 
Kan.  664,-121  Pac  607;  Oarrlty  v.  Boaid 
of  Administration,  09  Kan.  696,   162   Pac 
1167. 

The  acticm  was  pnq)erly  dismissed,  and 
tbe  Judgment  is  affirmed. 

All  tbe  Justices  concurring; 


a06  Kan.  3») ' 
BT7NNING  et  al.  v.  WOJfEB  et  aL* 
(No.  22443.) 

(Supreme   Court  of   Kansas.     Jnly   6,   10190 
(8yUaiu»  Iv  th«  Court.) 

SOHOOU    Aim    SOHOOI,    DiSTBICTB  .^=942(2)^ 

Detachuent  of  Tebbftobt— Bubal  Hioh 

SOHOOIi  DiBTBIOT— STATTTTI. 

Under  the  authority  of  section  9114,  Gen* 
era!  Statutes  of  1915,  territory  may  be  detach- 
ed from  a  rural  high  school  district  and  annex- 
ed to  a  city  school  district. 

Johnston,  0.  J.,  and  Barch,  J.,  dissenting. 


from    District    Court,    Sbawnee 


Appeal 
County. 

Proceeding  for  injunction  by  Christopher 
Bunnlng  and  others  against  P.  P.  Womer  and 
others,  as  the  Board  of  Washburn  Rural 
High  School  District,  and  Kenneth  Raub, 
County  Clerk  of  Shawnee  County.  Demur- 
rer to  petition  sustained  and  plaintiffs  ap- 
peal. Reversed  and  remanded  with  direc- 
tions to  allow  the  injunction  sought 
.     See,  also,  104  Kan.  478,  179  Pac  335. 

T.  F.  Oarver,  of  Topeka,  for  appellants. 
James  A.  Troutman  and  Wheeler,  Brew's- 
ter  ft  Hunt  aU  of  Topeka,  for  appellees. 

JOHNSTON,  0.  J.  In  this  proceeding  the 
plaintiffs,  who  are  taxpayers,  seek  to  enjoin 
the  board  of  the  Washburn  Rural  High 
School  district  from  making  a  levy  of  taxes 
upon  the  property  of  the  plaintiffs  for  school 
purposes,  and  to  prevent  the  county  clerk 
from  extending  such  levy  upon  the  tax  roll 
of  the  county. 

It  was  alleged  that  tbe  Washburn  high 
school  district  was  formed  so  as  to  include 
within  its  boundaries  11  school  districts,  one 
of  which  was  school  district  No.  63,  which 
lies  outside  of  and  adjacent  to  the  dty  of 
Topeka.  About  a  month  after  the  organi- 
zation of  the  high  school  district  the  board 
of  education  of  tbe  city  of  Topeka  made  an 
order  attaching  the  territory  which  constitut- 
ed school  district  63  to  the  dty  of  Topeka  for 
school  purposes.  Plaintiffs  allege  that  by  this 
order  the  territory  of  school  district  53  was 
detached  from  the  Iiigh  school  district,  and 
was  therefore  no  longer  subject  to  the  Juris- 
diction of  the  high  school  district  board.     Not- 
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withfltanclInK  tbis  effect.  It  1b  alleged  that  tbat 
board  la  assnmlng  to  have  Jnriiidictlon  of  the 
territory  of  district  63,  and  that  It  will  make 
a  levy  on  the  property  la  the  detached  terri- 
tory and  cause  Irreparable  injury  to  the 
plaintiffs  and  other  taxpayers  In  the  detach- 
ed territory  nnlesa  an  injunction  Is  allowed. 
A  demurrer  to  the  petition  was  sustained, 
and  from  that  ruling  this  appeal  Is  taken. 

It  is  contended  by  plaintiffs  that  specific 
authority  is  granted  to  cities  of  the  first  class 
to  attach  adjacent  territory  for  school  pur- 
poses, whether  it  is  within  or  without  a  high 
school  district.  Gen.  Stat  1016,  {  0114.  It 
is  insisted  that,  so  far  as  a  change  of  Iwund- 
aries  is  concerned,  the  power  given  to  a  city 
to  annex  is  of  general  application,  and,  as 
the  act  contains  no  exceptions  of  territory 
within  high  school  districts,  none  can  be 
made  by  the  court  The  statutes  under  which 
rural  high  school  districts  are  organized 
and  governed  are  Laws  of  1915,  c.  311,  as 
amended  by  chapter  284  of  the  laws  of  1917. 
The  first  of  these  acts  is  a  substitute  for  the 
acts  providing  for  the  organization  and  main- 
tenance of  township  high  schools,  and  differs 
materially  from  the  latter  as  well  as  from 
that  relating  to  county  high  schools.  Laws 
1911,  c.  262 ;  Laws  1913,  C.  27&  A  rural  high 
school  district  is  a  distinct  entity  composed 
of  organized  school  districts,  and  the  latter 
do  not  lose  their  organizations  or  identity  be- 
cause they  may  have  been  incorporated  Into 
a  high  school  district  Fisher  v.  Bock,  99 
Kan.  180,  160  Pac.  1012.  The  boundaries  of  a 
high  school  district  are  subject  to  change,  as 
an  amendment  of  the  act  made  in  1917  pro- 
vides that  territory  in  such  a  district  may  t>e 
transferred  to  another  rural  high  echoed  dis- 
trict or  to  any  school  district  In  which  an 
accredited  high  school  is  maintained.  Laws 
1917,  a  284,  i  6;  Oen.  Stat  1915,  |  9354. 
The  city  of  Topeka,  to  which  the  territory  in 
district  63  has  been  attached,  maintains  an 
accredited  high  school.  Now  the  statute  giv- 
ing cities  of  the  first  class  the  right  to  attach 
adjacent  territory  was  enacted  In  1011,  and 
there  Is  no  language  In  the  act  which  excepts 
high  school  districts  from  the  scope  of  this 
power.  Laws  1911,  c.  93 ;  Oen.  Stat  1916,  | 
9114.  It  is  true  that  the  rural  high  school 
act  is  later  legislation  than  the  annexation 
act  and  also  that  it  contains  no  express  pro- 
vision tbat  territory  may  not  be  detached 
from  it  and  added  to  a  dty,  but  it  is  the  view 
of  the  court  that  a  rural  high  school  district 
has  no  immunity  from  general  laws  regulat- 
ing our  school  system.  Although  the  provi- 
sions relating  to  such  districts  differ  slightly 
from  those  regulating  ordinary  school  dis- 
tricts as  to  the  course  of  study  and  in  a  few 
other  matters  peculiar  to  the  purposes  of  the 
act  the  powers  of  the  high  school  board  are 
substantially  those  conferred  by  law  upon 
school  district  boards,  and  in  the  main  the 
laws  relating  to  the  issuance  of  school  dis- 
trict bonds  for  buildings  and  sites  are  made 


applicable  to  mral  high  sdiool  districts.  Ex- 
cept in  a  few  particulars  these  districts  are 
governed  by  the  laws  enacted  tor  adiool  dis- 
tricts, and  the  county  superintendent  is  given 
the  same  general  supervision  over  them  as  be 
has  over  school  districts.  Notwithstanding 
the  statute  applicable  to  school  districts  does 
not  in  terms  exclude  the  territory  composing 
them  from  annexation  to  a  dty,  it  has  been 
held  that  territory  in  these  districts  nu^  be 
attached  to  a  city  district  even  if  it  should 
cripple  the  school  district  or  take  from  it  the 
revenues  necessary  to  the  maintenance  of  a 
BchooL  School  District  v.  Board  of  Educa- 
tion, 16  Kan.  636. .  No  reason  Is  therefore 
seen  by  the  court  why  the  statute  for  the  an- 
nexation of  adjacent  territory  does  not  apply 
as  well  to  rural  high  school  districts  as  it 
does  to  school  districts  and  to  county  and 
township  high  school  districts.  As  was  said 
in  School  District  v.  Board  of  Education,  102 
Kan.  784.  171  Pa&  1164: 

"So  long  as  the  territory  propospd  for  an- 
nexation is  an  integral  tract  of  land  adjacent 
to  the  city  it  may  be  lawfully  annexed,  if  a 
majority  of  the  electors  of  the  territory  affect- 
ed 80  dpsirc,  at  the  option  and  discretion  ot 
the  board  of  education,  and  with  due  regard  to 
the  welfare  of  the  schools  nnder  the  board's 
control"    102  Kan.  786,  171  Pac.  1164. 

Objection  Is  made  that  the  attached  terri- 
tory  Is  not  contiguous  to  the  dty.  It  does  not 
adjoin  the  city  the  full  length  of  the  district 
but  touches  It  for  some  distance,  and  besides 
the  law  requires  no  more  than  that  the  terri- 
tory shall  be  adjacent  to  the  dty. 

There  Is  a  contention  that  even  if  the  an- 
nexation is  held  to  be  lawful,  it  would  not 
operate  to  detach  the  territory  from  the  high 
school  district  It  is  said  that  it  would  affect 
the  status  of  the  territory  as  a  school  dis- 
trict, but  would  not  take  It  out  of  the  rural 
high  school  district.  We  can  hardly  attrib- 
ute to  the  Legislature  a  purpose  that  the 
people  of  the  attached  territory  should  be  re- 
quired to  help  maintain  two  high  schools,  one 
in  the  city  and  one  outside  of  the  dty.  The 
dty  of  Topeka  has  an  accredited  high  school 
and  adjacent  .territory,  when  attached,  is  at- 
tached for  all  purposes,  and  the  people  liv- 
ing thereon  have  the  right  to  all  the  privi- 
leges of  the  city  schools,  indndlng  the  bene- 
fits of  the  high  school. 

It  is  the  conclusion  of  the  court  that  the 
annexation  by  the  dty  effectually  detached 
school  district  63  from  the  mral  high  school 
district  and  the  officers  of  the  latter  have  no 
further  Jurisdiction  over  it  It  follows  that 
the  Judgment  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  allow  the 
injunction  prayed  for  by  plaintiff. 

MASON,  PORTER,  WEST.  MARSHALL^ 
and  DAWSON,  JJ.,  c(nicarring. 

JOHNSTON,  O.  J.  (dissenting).  The  stat- 
ute authorizing  the  creation  of  rural  bl^  , 
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Mbool  dlsitrlcts  l>7  whlcb  rani  pupils  are  af- 
forded opportunities  for  higher  edncation  is 
B  later  expreaaion  of  the  Legtalatnre  than  the 
act  providing  for  attaching  territory  to  cities. 
By  the  later  act  it  was  intended  to  give  raral 
papOs  the  same  edacatlonal  advantages  as  are 
afforded  In  dtles.  Both  are  on  the  same  ed- 
ucational plane,  and  no  reason  is  seen  why 
me  should  encroach  upon  the  other.  There 
is  no  more  warrant  for  the  city  to  change  the 
boundaries  of  a  high  school  district  than 
there  Is  for  the  latter  to  attach  territory  of 
the  dty  to  the  district  Manifestly  the  Leg- 
Islatnre  did  not  contemplate  that  it  was  cre- 
ating an  entity  that  some  city  council  might 
disintegrate  and  destroy.  It  is  provided  that 
a  rural  hlj^  school  district  shall  contain  at 
least  16  square  miles  of  territory.  Can  It  be 
tbat  a  rural  high  school  district  composed  of 
16  square  miles,  in  which  bonds  have  been 
voted,  high  sdiool  buildings  erected,  and  a 
high  sdiool  instituted,  may  be  disorganized 
and  destroyed  at  the  will  of  a  dty  council 
that  may  desire  more  taxable  property  to 
maintain  its  schools?  The  detaching  of  a  sec- 
tion of  land  from  sndi  a  district  would  over- 
throw the  organization,  and  to  a  great  extent 
nullify  the  legislative  purpose.  In  my  opin- 
ion the  Legislature  did  not  Intend  that  rural 
high  schools  should  be  brought  within  the  op- 
eration of  section  0114,  (General  Statutes  of 
1915,  nor  give  one  district  authority  to  anni- 
hilate another  of  equal  rank  and  importance. 
In  the  recent  case  of  Bunnlng  v.  Shawnee 
County,  101  Kan.  478,  179  Pac.  335,  the  ques- 
tion of  the  annexation  of  district  53  to  the 
dty  of  Topeka  was  before  the  court.  The 
plaintiffs  had  petitioned  the  county  superin- 
tendent to  detach  district  53  from  the  rural 
high  school  district  In  order  that  It  might  be 
attadied  to  the  city  of  Tc^ieka,  and  as  such 
action  was  refused  an  application  for  a  man- 
damus to  compel  it  was  made.  In  deciding 
the  question  it  was  said: 

"The  sole  question  is  whether  the  school  ter- 
ritory governed  by  the  board  of  education  of 
the  city  of  Topeka  is  'any  school  district  in 
which  a  four-year  accreditrd  hif:h  school  is 
maintained'  within  the  purview  of  the  act  of 
1917.  Tfais  board  of  education  does  maintain 
a  bisb  school  of  the  requisite  dignity— that  ia 
not  the  dispute.  It  is  contended  that  the  act 
does  not  intend  that  territory  may  be  detached 
from  a  rural  high  school  district  for  the  pur- 
pose of  attacUng  it  to  the  school  territory  of 
a  dty  governed  by  a  board  of  education ;  that 
it  oiUy  means  that  it  may  be  thus  detached  In 
order  that  it  may  be  attached  to  some  common- 
school  district  (maintaining  the  prescribed  sort 
of  high  school)  over  which  the  county  superin- 
tendent has  general  jurisdictiOD."  104  Ean. 
479,  179  Pac  336. 


I  am  of  the  opinion  that  that  decision  is 
coifed  that  no  part  of  the  high  school  dis- 
trid  could  be  attached  to  the  dty,  and  hence 


I  favor  the  afllnnance  of  the  Judgment  of  the 
district  court. 

BUBGH,  J.,  Joins  In  the  dissent 


(105  Kan.  17*) 
NAYB  T.  SHAVER.     (Na  21869.) 
(Supreme  Court  of  Kansas    July  S,  1919.) 

(Syllabu*  J>v  the  Court.) 

1.  E^sAnoB,  Statotb  of  «=>102— Aobkkicciit 

KOT    TO    BX    PXBFOBlfKn    WiTHIN    A    XBAK— 

Extension  of  Lcask. 
Several  months  before  the  czirfration  of  a 
written  lease  of  lands,  the  agent  of  the  own- 
er, without  his  written  authority,  made  an 
agreement  with  the  tenant  extending  the  lease 
for  another  year  to  begin  in  the  future,  and  ac- 
cepted payment  of  part  of  the  rent.  A  mem- 
orandum of  this  agreement  was  indorsed  on  the 
original  lease  and  signed  by  the  agent  and  by 
the  tenant.  Held,  that  the  extension  was  void 
under  the  statute  ot  frauds.  Oen.  St.  1916»  I 
4888. 

(Additional  ByttaUu  by  Bditortai  8Uf.) 

2.  Fbauds,  Statutx  of   «=>102— LnnTATiON 

OF     AOENT'S     ATTTBOBITT    —     LOABIUTT     OF 

Pbihcipai.. 
The  contention  that  where  agency  is  shown 
prior  limitations  not  communicated  to  those 
dealing  with  agent  will  not  relieve  prlndpal 
from  liability  for  agent's  excess  of  his  author- 
ity was  without  force  where  agent  had  do  au- 
thority, under  the  statute  of  frauds  (Oen.  St. 
1915,  {  4388),  to  extend  a  lease  unless  lawfnUy 
authorised  thereto  in  writing. 

8.  Fkattds,    Statutx   of   «=3l02— AFPABEirr 
Scope  of  Agent's  Authobitt  —  LiABmrr 
of  Principal. 
Defendant  tenant  could  not  daim  that  an 
act  is  within  apparent  scope  of  agent's  andiori- 
ty  when  a  reasonably  prudent  person  is  Jus- 
tified in  supposing  that  he  is  authorized  to  per- 
form  it   from  character  of  his  known   duties, 
where  agent  was  not  authorized  under  Oen.  St. 
1915,  i  4888,  to  make  a  lease  exceeding  one 
year    unless    lawfully    authorized    in    iraiting 
thereto. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  for  Injunction  by  J.  Shannon  Nave 
against  S.  H.  Shaver.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

McOIll  ft  Steams  and  O.  A.  Matson,  all  ot 
Wichita,  for  appellant 

Eos  Harris  and  V.  Harris,  both  of  WIdilta, 
for  appellee. 

PORTER,  J.  The  action  was  to  enjoin  the 
defendant  from  harvesting  or  removing  90 
acres  of  wheat  growing  on  plaintUTs  land. 
The  defendant  sowed  the  wheat  in  the  fall 
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4if  1918  and  claimed  to  be  the  tenant  In  pos- 
session by  virtue  of  an  extension  of  a  former, 
written  lease.  Tlie  court  found  for  the  plain- 
tiff, and  the  defendant  appeals; 

[1]  The  plaintiff,  who  was  a  resident  of 
Indiana,  made  through  L.  HilUs,  his  agent, 
a  written  lease  of  the  premises  to  the  defend- 
ant for  three  years  from  March  1,  1914,  the 
defendant  agreeing  to  surrender  possession 
on  or  before  February  28,  1917.  On  July  10, 
1916,  defendant  made  an  arrangement  with 
Hillis  to  extend  the  lease  for  another  year, 
and  paid  to  him  as  agent  for  plaintiff  |100  as 
'  part  of  the  future  rent,  the  receipt  and 
agreement  for  the  extension  being  evidenced 
by  the  following  memorandum  indorsed  upon 
thd  original  lease: 

"Received  of  S.  H.  Shaver,  July  10,  1916, 
f  100  cash,  rent  on  above  lease  for  year  1917, 
balance  due  July  10,  1917,  $500.  Second  party 
has  privilege  to  sow  wheat  1917. 

"J.  Shannon  Nave, 

"Per  L.  HUlis,  Agt 
"S.  H.  Shaver." 

The  sole  question  Is  whether  the  extension 
of  the  lease  Is  binding  upon  the  plaintiff. 
The  findings  of  fact  show  that  plaintiff  never 
received  the  $100  paid  to  HUlis,  and  did 
not  know  of  the  arrangement  for  the  exten- 
sion of  the  lease,  nor  of  the  fact  that  Hlllls 
had  received  the  payment  and  made  the  in- 
dorsement on  the  written  lease.  Hillis  died 
In  January,  1917.  The  court  finds  also  that 
Hillis  was  not  authorized  orally  or  In  writ- 
ing to  execute  an  extension  of  the  original 
lease  without  first  having  such  lease  or  ex- 
tension drafted  by  or  ax>proved  by  0.  V. 
Ferguson  plaintiff's  attorney,  but  that  the 
defendant  was  not  aware  of  tills  requirement. 
The  court  further  finds  that  at  the  time  Hil- 
lis received  the  $100  and  made  the  Indorse- 
ment on  the  existing  lease,  he  was,  in  fact, 
the  agent  of  the  plaintiff  for  renting  the 
premises  and  for  collecting  the  rents  for  the 
year  ending  February  28,  1918,  but  that  Hil- 
lis was  not  authorized  In  writing  to  rent  the 
premises  for  the  year  ending  February  28, 
1918,  nor  to  make  an  extension  of  the  exist- 
ing lease. 

In  the  summer  and  fall  of  1916  Shaver 
plowed  and  sowed  the  land  to  wheat  and  was 
proceeding  to  harvest  it  In  the  latter  part  of 
June,  1917,  when  he  was  restrained  by  the 
court's  order.  There'  Is  a  finding  that  before 
the  1st  day  of  March,  1917,  and  for  some  time 
thereafter,  Ferguson,  the  attorney  for  plain- 
tiff, bad  a  watchman  on  the  premises  to  pre- 
vent the  defendant  from  coming  on  the  place 
or  farming  the  land. 

As  conclusions  of  law  the  court  held  that, 
because  of  the  absence  of  any  authority  in 
writing  on  the  part  of  Hillis  to  extend  the 
lease  or  accept  the  payment,  the  pretended 
extension  was  void  under  the  statute  of 
frauds. 


It  Is  the  defendanffl  contention  that,  the 
court  having  found  that  Hillis  was  plaintUTs 
agent  for  renting  the  premises,  the  court 
should 'have  gone  further  and  found  that  the 
agent  was  In  fact  authorized  in  writing  to 
renew  the  lease.  But  this  contention  is  based 
upon  the  fact  that  Hillis  was  the  same  agent 
who  made  the  original  irase  and  that  he  bad 
subsequently  dealt  with  defendant  In  regard 
to  the  property.  The  circumstances  were 
sufficient  to  show  that  he  was  the  agent,  bnt 
not  to  show  the  existence  of  authority  to 
writing.  The  cases  cited  In  the  brlet  where 
tenants  under  oral  leases  had  taken  posses- 
sion of  the  property,  continued  In  possiession, 
and  made  improvements,  are  not  applicable 
for  the  reason  that  the  defendant  made  his 
improvements  at  a  time  when  he  was  in  imm- 
sesslon  under  a  valid  lease.  He  did  not  take 
possession  under  the  extension  agreement. 
He  was  already  in  possession  and  entitled 
to  remain  under  his  written  lease  until 
February  28,  1917.  His  possession  at  the 
time  he  planted  the  crop  must  be  referred  to 
the  valid  lease  under  which  he  entered,  and 
not  to  the  unauthorized  extension. 

fl,  3]  Finally,  it  is  contended  that  where 
agency  Is  shown,  private  instructions  or  limi- 
tations not  communicated  with  the  person 
dealing  with  the  agent  will  not  relieve  the 
principal  from  liability  where  the  agent  over- 
steps such  limitations.  But  here  there  waa 
no  agent  in  authority,  because  of  the  stat- 
ute of  frauds,  which  declares  the  contract 
void  unless  in  writing.  For  the  same  reasons 
the  defendant  cannot  rely  upon  the  doctrine 
that  an  act  Is  within  the  apparent  scope  of 
an  agent's  authority  when  a  reasonably 
prudent  person,  having  knowledge  of  the 
business.  Is  justified  In  supposing  that  the 
agent  Is  authorized  to  perform  it  from  the 
character  of  the  duties  which  are  known  to 
be  intrusted  to  him.  That  the  agent  had 
actual  authority  is  not  denied.  The  court 
finds  that  as  a  fact  It  Is  the  kind  of  aa~ 
thority  that  is  involved.  Hillis  was  the 
agent,  but  his  act  was  ineffective  unless  be 
was  authorized  in  writing.  In  Smith  v. 
Schriver,  91  Kan.  582,  138  Pac.  684,  It  was 
held  that  a  memorandum  in  writing  by  an 
agent  Is  ineffective  unless  authorized  in  writ- 
ing. The  principles  of  law  upon  which  the 
defendant  relies  would  ai^ly  If  it  were  not 
for  the  statute  of  frauds  whl(^  renders  the 
contract  void  because  it  was  not  executed 
under  written  authority.  The  statute  as- 
sumes that  the  person  acting  to  the  name  of 
the  owner  is  his  agent,  but  it  forbids  the 
granttog  of  a  lease  of  lands  exceeding  one 
year,  unless  by  writing  signed  by  the  party 
granting  the  same,  "or  their  agents  thereunto 
lawfully  authorized  by  writing  or  by  act  and 
operation  of  law."    Gen.  Stat  1915.  ^  4888. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 
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KANE  ▼.  SOWERS.    (No.  22245.)* 

(Supreme   Coort  of  Kanaaa.     Jul/  6»  1019.) 

(SyOalu*  by  the  Court.) 

Justices  of  this  Peace  €=»40  —  Jtjbisdio- 
■  noN— Tkansitobt  Action— Statute. 

A  transitory  action  may  b«  brought  before 
a  justice  of  the  peace  in  a  county  where  the 
defendant  may  be  sammoned,  as  well  as  where 
be  resides. 

Appeal  from  District  Ciourt,  Wyandotte 
Qnmty. 

Action  by  John  H.  Kane  against  W.  H. 
Sowers,  brought  before  a  Justice  of  the  peace. 
Judgment  for  plaintiff  in  Justice's  court,  and 
judgment  for  plaintiff  on  appeal,  and  de- 
fendant appeals.    Affirmed. 

Arthur  M.  Jackson,  of  Leavenworth,  for 
ai^Ilant. 

Darld  F.  Carson,  of  Kansas  City,  for  ap- 
pellee. 

JOHNSTON,  O.  J.  This  Is  an  action  to 
lecover  $260,  the  balance  due  on  account 
arising  out  of  a  sale  of  hay.  It  was  begun 
before  a  Justice  of  the  peace  of  Bonner 
Springs,  Wyandotte  county,  and  the  defend- 
ant lived  a  few  miles  away  in  Leavenworth 
county.  He  was  personally  served  with  a 
summons  in  Wyandotte  county,  and  a  gar- 
nishment summons  was  issued  and  served 
on  a  bank  in  Bonner  Springs.  Defendant 
challenged  the  Jurisdiction  of  the  Justice  of 
the  peace  because  that  officer  was  elected 
for  and  acted  in  a  county  other  than  the 
one  in  which  defendant  resided,  but  Judgment 
was  rendered  against  him.  He  took  an  ap- 
tieal  to  the  district  court,  and  there  renewed 
bis  challenge  that  the  Justice  of  the  peace 
did  not  obtain  Jurisdiction  to  try  the  case 
under  the  service  that  was  made,  and,  as 
judgment  was  given  against  him,  be  appeal- 
ed to  this  court. 

The  only  question  presented  on  the  appeal 
Is  whether  an  action  may  be  brought  and 
maintained  before  a  Justice  of  the  peace 
against  a  party  who  resides  in  a  county  oth- 
er than  that  for  which  the  Justice  of  the 
peace  was  elected.  The  action  brought 
against  defendant  was  transitory  in  charac- 
ter, on^  that  may  be  brought  in  the  county 
in  which  the  defendant  resides  or  may  be 
smnmoned.  Gen.  Stat  1015,  {  6015  (Code  Civ. 
Proa  i  55),  and  section  7890.  A  garnish- 
ment summons  may  be  issued  in  a  case 
brought  in  a  county  in  which  defendant  re- 
sides or  wherein  personal  service  may  be 
made  upon  "him.  Geii.  Stat  1915,  S  7751. 
Ilere  the  defendant  was  sued  In  the  county 
In  which  he  was  personally  served  with  sum- 
mons.   He  voluntarily  went  into  the  county 
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where  service  was  formally  and  regularly 
made,  or  at  least  there  is  no  claim  ttiat  he 
was  fraudulently  induced  to  go  into  the 
county  In  order  that  service  upon  him  might 
be  obtained.  The  amount  for  which  the  ac- 
tion was  brought  was  within  the  Jurisdiction- 
al limitation  of  the  Justice  of  the  peace,  it 
was  brought  in  a  county  where  he  was  sum- 
moned,  and  under  such  service  the  Justice 
of  the  peace  acquired  as  complete  Jdrlsdlction 
of  the  case  as  if  the  defendant  had  resided 
in  Wyandotte  county  where  the  actioa  waa 
brought 

Judgment  affirmed. 

All  the  Justices  concurring. 


006  Kan.  tO) 
WILLIAMS   T.   JONES.     (No.   22249.)  • 

(Supreme  C^urt  of  Kansas.    July  6,  1010.) 

(Syllalut  ly  the  OourtJ 

1.  Work  and  Labor  «s>28(5)— AoBnaanT 
TO  Fat  fob  Sebvices— Evidbnce. 

The  evidence  is  AeM  to  support  findings  of 
an  agreement  to  pay  for  services  to  be  roidered. 

2.  AccoBD  AND  Satisfaction   «s>26(3)— Ao- 

CEPTANCX   OF  CHECK— EVIDEROE. 

The  evidence  is  held  not  to  compel  the  oon- 
dnsion  that  a  check  was  accepted  in  foil  sat- 
isfaction of  all  claims. 

(Additional  SyUalue  by  Editorial  Btaff.) 

3.  WoBK  AND  Labor  ®3>4(2)— Request  ob 
DiBEonoN  TO  Pebfobm  Services  —  Pat- 
vent. 

A  mere  request  or  direction  to  plaintiff  to 
do  work  would  be  enough  to  warrant  an  infer*, 
ence  that  it  was  to  be  paid  for,  in  the  absence 
of  evidence  that  it  was  to  be  gratuitous  or  that 
plaintiff  was  to  be  compensated  in  some  other 
manner. 

Appeal  from  District  Court,  Smith  County. 

Action  by  H.  F.  Williams  against  Henry 
D.  Jones.  Judgment  for  pUtntifr,  and  de- 
fendant appeals.    Affirmed. 

L.  O.  Vhl  ft  Son,  of  Smith  Center,'  for  api- 
pellant. 

Mahin  ft  Mahin,  of  Smith  Center,  ft>r  ap- 
pellee. 

MASON,  J.  H.  F.  Williams  sued  Henry 
D.  Jones  on  an  account  chiefly  for  labor, 
claiming  a  balance  due  him  of  |131.72.  Jones 
filed  an  answer  setting  up  an  account  on  his 
part  on  which  he  claimed  a  balance  of  $239.- 
95  to  be  due  to  him.  On  trial  Judgment  was 
rendered  for  the  plaintiff  for  $99.80,  from' 
which  this  appeal  is  taken. 

[1]  1.  The  defendant's  whole  contention 
Is  that  two  answers  returned  by  the  Jury  to 
special,qaestions  were  without  support  in  the 


^^Por  other  cases  see  same  toiric  and  KBY-NUMBER  in  all  Key-Numberea  Dlgeata  and  Indexes 
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evidence,  and  that  the  court  erred  In  refusing 
to  set  them  aside  and  to  render  judgment  In 
bis  favor.  A  part  of  the  plaintiff's  claim  was 
for  services  rendered  for  the  defendant,  dur- 
ing his  absence  from  the  state,  in  cutting 
weeds  in  .his  com  and  caring  for  his  stock. 
The  findings  of  the  jury  referred  to  were  to 
the  e&'ect  that  the  defendant,  prior  to  his 
leaving,  had  agreed  to  pay  the  plalntlfT  for 
these  services.  The  defendant  urges  strong- 
ly that  there  was  no  evidence  whatever  to 
that  effect  He  relies  particularly  upon  this 
question  and  answer  occurring  In  the  exami- 
nation of  the  plaintiff  respecting  this  matter : 

"Was  there  any  agreement  between  you  and 
Mr.  Jones  as  to  what  you  was  to  charge  or  not? 
"No;   nothing  said  about  that  at  •IL" 

Obviously  this  relates  only  to  what  the 
amount  of  the  charge  was  to  be,  and  not  to 
whether  a  charge  was  to  be  made.  The  plain- 
tiff testified  that  by  agreement  he  was  to  put 
up  some  alfalfa  on  the  defendant's  farm  dur- 
ing bis  absence,  the  hay  and  seed  to  be  divid- 
ed equally  between  them ;  that  he  was  also  to 
look  after  the  defendant's  chores  while  he  was 
gone;  that  the  defendant  told  blm  if  he  got 
through  with  the  alfalfa  he  could  cat  the 
weeds  in  the  com.  The  parties  differed  ma- 
terially in  their  version  of  the  transaction. 
Under  the  evidence  the  Jury  might  have  de- 
cided that  the  agreement  was  that  the  share 
of  the  alfalfa  which  the  plaintiff  was  to  re- 
ceive was  to  compensate  him  not  only  for 
patting  up  that  crop,  but  also  for  cutting  the 
weeds  and  caring  for  the  stock.  On  the  oth- 
er band,  while  the  plaintiff  himself  did  not 
testify  to  any  explicit  statement  that  he  was 
to  receive  additional  compensation  for  the 
particular  services  referred  to,  there  was 
room  for  a  fair  inference  that  such  was  the 
understanding  of  the  parties.  Their  actual 
intention  was  a  matter  to  be  determined  by 
the  Jury  from  all  that  took  place  between 
them  and  the  accompanying  circumstances. 
The  findings  In  question  were  not  that  the 
defendant  had  said  in  so  many  words  that 
he  wonid  pay  for  the  plaintiff's  services,  but 
that  in  the  situation  the  Jury  found  to  exist 
an  agreement  to  that  effect  was  reasonably 
to  be  implied. 

[3]  A  mere  request  or  direction  to  the 
plaintiff  to  do  the  work  would  be  enough  to 
warrant  an  inference  that  it  was  to  be  paid 
for.  In  the  absence  of  evidence  that  it  was  to 
be  gratuitous,  or  that  the  plaintiff  was  to  be 
compensated  in  some  other  manner.  13  C.  J. 
241-243,  787;  6  R.  C.  L.  587,  588. 

[2]  2.  Other  items  than  those  referred  to 
were  involved.  Prior  to  the  commencement 
of  the  action  the  defendant  left  with  his 
bank  a  check  for  $128.66  payable  to  the  plain- 
tiff, accompanied  by  a  statement  ot  account 
■bowing  tliat  the  payment  waa  intended  to  be 
in  full.    The  plaintiff  received  and  cashed 


the  check  and  the  defendant  now  dafans  tbat 
this  amounted  to  a  settlement  It  does  not 
conclusively  appear  from  the  evidence  tliat 
the  tender  of  the  check  was  made  on  the  con- 
dition that  it  should  be  accepted,  if  at  all,  in 
satisfaction  of  all  claims.  Moreover,  a  de- 
fense of  settlement  was  not  pleaded,  nor  was 
it  submitted,  or  asked  by  tlie  defendant  to  be 
submitted,  to  the  Jury. 

The  Judgment  is  afllrmed. 

All  the  Justices  concnrring. 


(106  Kan.  ST) 
CLOSD  v.  LUCKY  O.  K.  inNINQ  CO. 

(No.  22146.) 

(Supreme  Court  of  Kansas.    Jnly  6,  1019.) 

(SyllaluM  by  the  Oovri.) 

1.  Master  ano  Seryart  ®=3385(14)— WobXo 
uen's  Compensation  Act  —  Amoort  or 
Award. 

By  virtue  of  the  provisions  of  snbdlvlrioB 
14  of  section  3  of  chapter  226,  Laws  of  1817, 
an  injury  to  a  leg  may  in  some  instances  joa- 
tify  a  larger  amount  of  compensation  than  loss 
of  the  leg,  and  it  was  not  error  in  this  case  to 
follow  paragraph  19  of  such  section,  instead  o( 
the  schedule  set  forth  In  paragraph  14  tbereoL 

2.  Master  ano  Servant  ®=>412  —  Wowc- 
uen's  Compensation  Act— Record  —  Ap- 
PEAi/— Conflicting  Evidence. 

The  record  being  confessedly  one  to  be 
treated  as  if  no  motion  for  a  new  trial  had  been 
filed,  as  neither  general  findings  nor  ascertained 
and  aereed  farts  are  presented,  daims  touch- 
ing excess  of  Judgment,  failure  to  submit  to  a 
surgical  operation,  and  the  objective  character 
nf  the  injury,  involving  an  examination  of  eoa* 
iUcting  evidence,  cannot  be  considered. 

Appeal  from  District  Court  Cbmctikat 
County. 

Action  by  Elmer  CHose  against  the  InAy 
O.  K.  Mining  Company  for  compensation  un- 
der the  Workmen's  Compensation  Act.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

C.  O.  Fingry,  J.  J.  Campbell,  and  P.  B. 
Tfulton,  all  of  Pittsburgh,  for  appellant 

S.  L.  Walker,  of  Ck>Iumbus,  and  D.  Q.  Smith, 
of  Glrard,  for  appellee. 

WEST,  J.  The  plaintiff  recovered  a  lump 
sum  judgment  under  the  Workmen's  Compen- 
sation Act  (Gen.  St  1915,  ||  689ft-6942)  for 
an  Injury  to  his  knee  incurred  while  at  work 
in  the  defendant's  mine.  The  defendant  ap> 
peals  and  claims  that  the  Judgment  is  er^ 
roneous  because  excessive,  and  that  the  dis- 
trict court  erred  In  renderlns  a  lamp  sooi 
judgment 

The  trial  court  made  one  flndlng  «t  fact 
that— 
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"The  basis  of  tbe  lecovery  of  the  amount  of 
$4,810.74  was  arrived  at  on  the  theory  there 
was  a  permanent  partial  disability  of  the  plain- 
tiff, under  snch  conditions  as  entitled  him  to 
compensation,  and  tbe  amount  was  arrived  at 
by  talring  tbe  amount  of  his  compensation  prov- 
en and  finding  that  the  plaintiff  had  an  earning 
capacity  after  the  injury  of  $1  per  day  and  al- 
lowing the  plaintiff  60  per  cent,  of  the  differ- 
ence between  the  amonnt  of  compensation  prov- 
en and  tbe  amount  of  earning  power  after  the 
injury." 

[1,2]  It  is  urged  tbat  the  Judgment  is  ex- 
cessive because  not  sustained  by  the  evi- 
dence; because  the  injury  is  one  coming  un- 
der the  schedule,  paragraph  14  of  section  3, 
c.  226,  of  the  Laws  of  1917,  and  not  binder 
paragraph  10  thereof:  because  tbe  plalntlfTs 
capacity  to  work  could  be  fully  restored  by 
a  simple  surgical  operation.  It  Is  conceded 
that  these  matters  are  presented  as  errors 
of  law,  and  as  if  no  motion  for  a  new  trial 
had  been  filed.  This  precludes  an  examina- 
tion of  the  evidence  to  see  whether  or  not  it 
sustains  tbe  findings,  for  we  are  not  present- 
ed with  findings  of  fact  or  with  ascertained 
and  agreed  facts,  and  hence  can  consider  er- 
rors of  law  only  as  distinguished  from  what 
might  t>e  called  trial  errors.  Ritchie  v.  K.  N. 
k  D.  By.  Co.,  55  Kan.  36,  39  Pac.  718;  Nich- 
ols ▼.  Trneman,  80  Kan.  89,  101  Pac.  633; 
Filter  Co.  V.  Bottling  Co.,  89  Kan.  645,  132 
Pac.  180;    Perkins  v.  Accident  Association, 

96  Kan.  553,  152  Pac.  786 ;   Tacha  v.  Ry.  Co., 

97  Kan.  571,  155  Pac.  922. 

It  may  well  be  that  the  loss  of  a  leg  might, 
in  some  Instances,  work  less  incapacity  for 
earning  wages  than  an  injury  thereto;  at 
any  rate,  tbe  schedule  of  the  section  already 
referred  to  expressly  allows,  for  the  loss  of 
the  leg,  50  per  cent  of  the  average  weekly 
wages  during  200  weeks,  while  tbe  same  sec- 
tion, paragraph  19,  provides  tbat — 

"In  case  of  partial  disability  not  covered  by 
schedule  the  workman  shall  receive  during  such 
period  of  partial  disability  not  exceeding  (8) 
eight  years,  60  per  cent  of  the  difference  be- 
tween tbe  amount  he  was  earning  prior  to  said 
injury  as  in  this  act  provided  and  the  amount 
he  ia  able  to  earn  after  such  injury." 

The  trial  court  in  following  this  provision 
committed  no  error,  for  thus  the  law  Is  writ- 
ten. 

The  claim  that  tbe  judgment  is  not  sus- 
tained by  the  evidence  Is  one  which  should 
have  been  presented  by  a  motion  for  a  new 
trial  If  it  is  meant  that  the  Judgment  is  in 
whole  or  in  part  contrary  to  the  evidence. 
Civil  Code,  |  305,  subd.  4  (Gen.  St  1915,  | 
720S).  If  It  is  meant  merely  that  It  is  not  sus- 
tained by  the  evidence,  then  to  go  into  such 
claim  would  involve  on  our  part  an  examina- 
tloa  of  the  conflicting  testimony  for  the  pur- 
pose of  determining  whether  or  not  tbe  Judg- 
ment is  supported  thereby.     Such  a  task  is 


KANSAS  POWKR  00.  393 

P.> 

wltliln  the  province  of  the  trial  court,  but  1* 

not  one  to  be  performed  for  the  first  time  by 

this  court  on  appeal. 

As  to  the  failure  of  the  plaintiff  to  snbmlt 
to  a  snrgical  operation.  It  should  be  observed 
that,  wtiile  the  evidence  on  this  point  seems 
to  be  all  set  forth  in  the  abstract.  It  is  not 
harmonious  nor  Is  Its  effect  or  meaning  con- 
ceded or  agreed  npon;  and  hence  we  cannot 
go  into  it  to  determine  Its  significance. 

Tbe  same  may  be  said  respecting  the  con- 
tention tbat  the  injury  was  not  ascertainable 
by  objectlre  examination.  Counsel,  as  other 
fair-minded  persons  m^ht  do,  disagree  as  to 
what  the  evidence  shows  in  this  respect,  add 
It  Is  not  for  us  on  appeal  to  settle  such  dis- 
agreement. 

The  Judgment  Is  afilrmed. 

All  the  Justices  concurring. 


(lOB  Kan.  ISZ) 
OHLSON  T.  CENTRAL  KANSAS  POWER 
CO.  (No.  22131.) 

(Supreme  Court  of  Kansas.    July  8,  1919.) 

(Byllalm$  ly  tk«  Court.) 

1.  Apfeai,   aitd    Bbbob    4e»1072— HARKIiEaS 
Ebbok— New  Tbiai/— Miboonddot  or  Couk- 


*  In  the  closing  argument  of  plaintiffs  eonn- 
sel,  in  a  damage  suit  against  a  public  service 
corporation,  counsel  improperly  remarked  that 
it  was  a  matter  of  common  knowledge  that 
such  corporations  carried  liability  insurance 
to  protect  them  from  loss  through  such  suits. 
An  objection  to  this  remark  was  sustained  by 
the  conrt,  and  it  was  also  withdrawn  by  the 
attorney  who  had  committed  the  impropriety. 
No  specific  instruction  to  the  Jury  to  disregard 
the  improper  remark  was  requested  or  given. 
Held  that,  since  the  whole  record  shows  tliat 
tbe  judgment  was  in  accord  with  substantial 
justice,  tbe  trial  court's  denial  of  a  new  trial 
on  account  of  this  incident  does  not  constitute 
reversible  error. 

2.  Tbiai,  «s9  344— Vebdict— luFXAOHiains- 
Tebtimont  of  Jdbob. 
The  rule  followed  that,  while  a  juror  may 
testify  as  to  what  transpires  in  the  jury  room, 
be  cannot  tell  what  considerations  induced  him 
to  agree  to  the  verdict  nor  give  his  reasons 
therefor. 

Appeal  from  District  Court,  Saline  Coun- 


Actlon  by  Amanda  Ohlson  against  tbe 
Central  Kansas  Power  Company.  Judg- 
ment tor  plaintiff,  and  defendant  appeals. 
Affirmed. 

Burch,  Lltowlch  &  Boyce,  of  Sallna,  tor 
appellant. 

Z.  C.  Mllllkin  and  A.  H.  Miller,  botb  of 
Sallna,  for  appellee. 
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DAWSON,  J.  The  plalnHff  recovered 
Judgment  against  the  defendant  for  the 
death  of  her  son,  a  lad  of  16,  who  was 
killed  by  an  electric  shock  while  turning  on 
the  light  of  an  ordinary  Incandescent  lamp 
suspended  from  the  ceiling  of  a  workshop. 

The  defendant  was  the  owner  of  the  pow- 
er plant  which  famished  the  electrical  cur- 
rent to  the  workshop.  The  voltage  on  the 
defendant's  high-tension  wires  was  6,600. 
This  voltage  was  reduced  to  110  at  the  pretn- 
ises  by  the  use  of  a  transformer,  near 
which  was  a  ground  circuit  wire  to  arrest 
or  absorb  the  high  cyrrent  in  case  the  trans- 
former got  out  of  order.  The  grotmd  cir- 
cuit wiring  was  defectively  constructed,  and, 
the  transformer  having  been  wrecked  by 
lightning,  the  boy  received  the  full  current 
in  his  body  and  soon  died. 

[1]  The  only  error  complained  of  in  this 
appeal  relates  to  an  improper  remark  of 
counsel  for  plaintiff  in  his  closing  address 
to  the  jliry.  It  bad  been  argued  by  counsel 
for  defendant  that  the  power  company  was 
a  small  concern  and  unable  to  pay  a  heavy 
Judgment.  In  his  closing  remarks  counsel 
for  plaintiff  said : 

"That  counsel  for  defendant  knew  that  any 
judgment  rendered  in  the  cause  would  not  have 
to  be  paid  by  the  defendant;  that  it  was  a 
well-known  fact  that  such  companies  usually 
bad  accident  insurance."  • 

Counsel  for  defendant  excepted  (objected) 
to  this  remark,  and  plaintiff's  counsel  then 
stated  that  he  withdrew  this  remark.  De- 
tfflidant's  version  of  the  incident  is  some- 
what different  Its  counsel  say  It  transpired 
thus: 

"Plaintiff's  Counsel  (in  argument):  It  is  a 
matter  of  common  knowledge  that  all  con- 
cerns like  the  defendant  carry  liability  insur- 
ance to  protect  it  from  loss  occasioned  on  ac- 
count of  the  operation  of  its  plant. 

"Defendant's  Counsel:  We  object  to  such  ar- 
gument as  being  improper  and  prejudicial. 

"PlalntifFs  Counsel:  If  objection  is  made,  I 
withdraw  the  remark. 

"Defendant's  Counsel:  Such  argument  is  im- 
proper. 

"The  Court:  Tea;  proceed." 

This  closed  the  incident  The  court  was 
not  requested  to  admonish  the  jury  to  disre- 
gard the  objectionable  remark,  and  no  such 
instruction  concerning  it  was  given. 

On  the  motion  for  a  new  trial  an  affidavit 
of  one  of  the  jurors  was  presented.  It  re- 
cited that  the  remark  of  plaintiff's  counsel 
concerning  the  defendant's  indemnity  insur- 
ance was  discussed  in  the  Jury  room;  that 
affiant  first  voted  for  defendant,  and  "would 
not  have  Joined  in  a  verdict  for  plaintiff 


in  the  sum  of  $5,000  had  I  not  believed  tbe 
defendant  carried  indemnity  insurance." 

[J]  A  Juror  may  testify  as  to  what  trans- 
pires in  a  jury  room  (Barber  v.  Emery,  101 
Kan.  314,  318,  319,  167  Pac.  1044),  but  he 
may  not  tell  what  considerations  constrained 
him  to  his  decision  nor  give  the  reasons 
for  his  verdict :  In  short,  he  cannot  be  heard 
to  confess  his  own  recreancy  in  order  to 
impeach  his  own  verdict  (Perry  v.  Bailey,  12 
Kan.  639;  Brice-Nash  v.  Salt  Ck>.,  83  Kan. 
447,  111  Pac.  462;  Madison  v.  RaUway  Co^ 
88  Kan.  784,  129  Pac.  1157).  See,  also,  State 
V.  Keebn,  85  Kan.  765,  118  Pac.  851;  State 
V.  Drelling,  95  Kan.  241,  244,  245,  147  Pac. 
1108;  State  v.  Johnson,  99  Kan.  850,  168 
Pac.  462. 

Another  Juror  testified  that  the  matter  of 
the  defendant  having  accident  or  liability 
insurance  was  mentioned  in  the  Jury  room, 
but  that  "it  wns  stated  that  we  [the  Jaryl 
should  not  take  that  into  consideration.  It 
was  generally  understood  that  they  conldnt 
use  It." 

Omitting  all  incompetent  evidence  as  to 
what  the  jury  or  individual  jurors  did  and 
did  not  consider  In  arriving  at  their  Ter- 
dict,  the  fact  that  the  matter  was  mentioned 
in  the  Jury  room  does  not  necessarily  con- 
stitute prejudicial  error.  Hamilton  v.  Rail- 
way  Co.,  95  Kan.  353.  148  Pac.  648,  Syl.  6; 
Cox  V.  Chase,  99  Kan.  740,  748, 163  Pac.  184, 
Syl.  11. 

It  will  be  observed  that  the  court  bob- 
tained  tbe  only  objection  made  to  the  ob- 
jectionable remarks  of  counsel.  In  this  re- 
spect the  present  case  is  unlike  Huckell  t. 
McCJoy,  38  Kan.  63,  15  Pac  870,  which  was 
decided  before  the  revision  of  the  CSode.  Vo 
spedflc  instruction  covering  the  matter  was 
requested.  Moreover,  the  remark  was  with- 
drawn. The  trial  court  was  in  a  much  bet- 
ter position  than  this  court  to  say  whether 
the  Improper  remark  of  counsel  was  prej- 
udicial, withdrawn  as  it  was,  ruled  out  as 
it  was ;  and,  since  the  whole  record  does  not 
raise  any  doubt  as  to  the  justice  of  the  net 
result,  the  improper  remark  of  counsel  can- 
not be  said  to  have  been  of  such  gravity 
in  this  case  as  to  constitute  reversible  error. 
Smith  V.  Cement  Co.,  86  Kan.  287,  120  Pac. 
849. 

In  Swift  V.  Platte.  68  Kan.  1,  11,  12,  72 
Pac.  271,  74  Pac.  635,  636,  on  t^earing, 
it  was  said: 

"It  is  true  that  the  fact  that  packing  houses 
such  as  that  of  Swift  &  0>.  are  protected  by  in- 
demni^ing  companies  from  damage  suits  was 
made  prominent,  but  that  is  too  much  a  mat- 
ter of  common  knowledge  to  be  regarded  as 
prejudicial," 

The  Judgment  is  affirmed. 
All  the  Justices  concurring. 
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WOtl"  V.  CUDAHT  PACKING  CO. 
(No.  22280.) 

(Supreme   Court'  of   Kansas.     July  5,   1919.) 

fi8vIIa6tM  hp  the  Court) 
t  BxuASB  «=>67(2)—GviDEi«cE— Mistake. 


There  was  eridence  that  tended  to  show  a 
mutual  mistake  of  fact. 

2.  War  iS=10(2)—" Alien  Ehkmy"— Right  of 
Actios  Ukdeb  WoKKiaN's  Coupersation 
Act. 
A  dtizen  of  Germany,  who  came  to  this 
country  in  18S5  and  then  took  out  bis  first 
naturalization  papers,  which  were  subsequently 
destroyed  by  fire,  who,  previous  to  and  at  the 
time  of  the  declaration  of  war  with  Germany, 
was  working  for  one  of  the  packing  house  com- 
panies of  Kansas  City,  and  who  immediately 
after  that  declaration  was,  by  the  federal  au- 
thorities, given  a  permit  to  reside  in  the  packing 
lionae  district  and  to  work  for  the  packing  house, 
is  not  declared  to  be  an  "alien  enemy"  by  the 
act  of  Congress  of  October  6.  1917  (chapter 
106,  I  2,  40  Stat.  411  [T.  S.  Comp.  St  1918, 
I  SllS^aa]),  and  is  entitled  to  prosecute  an 
action  under  the  'Workmen's  Compensation  Act 
of  this  state. 

[Ed.  Note.— For  other  definitions,  see  'Words 
and  Phrases,  Alien  Enemy.] 


OtTDAHY  PACKING  CO.  SOS 

(Itl  P.) 

release  of  all  further  claims  Agaliist  the'4^ 
fendant  on  account  of  the' Injury.  5?hete» 
lease  was  also  signed  by  tbe  physician,  as  a. 
witness,  and  was  filed  In  the  oflflce  of  the 
clerk  of  the  district  court  of  Wyandotte  coun- 
ty. To  avoid  the  settlement  and  release,  the 
plaintiff  pleaded  a  mntnal  mistake  of  himself 
and  of  the  physician. 
[1]  1.  Tbe  defendant  contends  tbafc— 


from   Dlstrtct   Court,   Wyandotte 


Appeal 
0>anty. 

Action  under  the  Workmen's  Compensation 
Acts  by  William  Wolf  against  the  Cudahy 
Packing  Company.  Judgment  for  plaintilf, 
and  defendant  appeals.    Affirmed. 

McFadden  &  Clafiln,  of  Kansas  City,  for 
appellant 

Thompson,  McCanles  &  Gorsuch,  of  Kansas 
City,  for  appellee. 

MABSHAIJ:<,  J.  Tbe  defendant  appeals 
from  a  Judgment  against  It  under  the  Work- 
men's  Compensation  Acts  of  1911  and  1913 
(Laws  1911,  c.  218,  amended  by  Laws  1913, 
c.  216).  At  the  time  of  his  injury,  and  at  tbe 
time  of  commencing  this  action,  tbe  plaintiff 
was  a  dtizfen  of  Germany,  but  bad  come  to 
this  country  In  1885,  and  had  then  taken  out 
his  first  naturalization  papers,  which  were 
afterward  lost  in  a  fire.  He  bad  been  em- 
ployed by  tbe  defendant  for  some  time  pre- 
vions  to  tbe  declaration  of  war  ■with  Ger- 
many, and,  immediately  after  that  declara- 
tion, he  was,  by  the  federal  authorities,  given 
a  permit  to  reside  In  the  packing  house  dis- 
trict In  Kansas  City  and  work  for  the  pack- 
ing house.  AVhlle  employed  by  the  defend- 
ant, the  plaintiff  received  an  accidental  In- 
jury, which  has  resulted  in  his  permanent 
<llsability.  He  was  treated  by  the  defend- 
ant's physician,  with  whom  the  plaintiff 
made  a  settlement  of  his  claim  against  tbe 
defendant  for  J114.70,  and  signed  a  written 


"No  testimony  whatever  was  offered  as  to  • 
mutual  mistake  of  fact  existing  at  the  time 
the  release  was  signed." 

Tbe  plaintiff  testified.  In  substance,  tbat 
tbe  physidan  had  told  him  to  go  to  work, 
and  to  work  his  hand,  and  It  would  be  all 
right;  and  that,  under  these  drcnmstances, 
he  made  the  settlement  and  signed  the  re- 
lease. There  was  evidence  which  strongly 
tended  to  show  that  tbe  physidan  told  tbe 
plaintiff  that  the  hand  would  never  get  well, 
but  there  was  other  evidence  suffldent  to 
warrant  tbe  Jury  In  finding  tbat  the  physi- 
dan had  told  the  plaintiff  that  tbe  band 
would  get  well  and  be  as  good  as  ever.  If 
tbe  physician  was  honest — honesty  must  be 
attributed  to  him — and  if  be  made  the  state* 
ments  testified  to  by  tbe  plaintiff,  be  must 
have  been  mistaken.  If  both  the  plaintiff  and 
the  physidan  were  mistaken  as  to  the  extent 
of  the  plalntllTs  Injury,  the  settlement  and 
release  ought  not  to  bind  tbe  plaintiff. 
Weathers  v.  Bridge  Co.,  99  Kan.  632,  162 
Pac.  957;  Smith  t.  Kansas  City,  102  Kan. 
518,  171  Pac.  9. 

[2]  2.  The  defendant  argues  that  the  plain- 
tiff cannot  recover  because  he  was  an  alien 
enemy  at  tbe  time  of  bis  Injury,  and  when 
this  action  was  commenced.  An  examination 
of  the  alien  enemy  act  of  October  6,  1917, 
and  of  the  President's  proclamation  there- 
under, reveals  that  this  argument  Is  not 
sound.  Tbe  act,  cited  by  tbe  defendant,  so 
far  as  It  Is  material  for  this  discussion,  reads : 

"  'Enemy,'  as  used  herein,  shall  be  deemed  to 
mean,  for  the  purposes  of  such  trading  and  of 
this  act— 

"(a)  Any  individual,  partnership,  or  other 
body  of  individuals,  of  any  nationality,  resident 
within  tbe  territory  (including  that  occupied  by' 
the  military  and  naval  forces)  of  any  nation  with, 
which  the  'Dnitcd  States  is  at  war,  or  resident 
outside  the  United  States  and  doing  business 
within  such  territory,  and  any  corporation  in- 
corporated within  such  territory  of  any  nation 
with  which  the  United  States  is  at  war  or  in- 
corporated within  any  country  other  than  the 
United  States  and  doing  business  within  such 
territory.    •    •    • 

"(c)  Such  other  individuals,  or  body  oi^  dass 
of  individuals,  as  may  be  natives,  citizens,  or 
subjects  of  any  nation  with  which  the  United 
States  is  at  war,  other  than  citizens  of  the  Unit- 
ed States,  wherever  resident  or  wherever  doing 
business,  as  the  President,  if  he  shall  find  the 
safety  of  the  United  States  or  the  successful 
prosecution  of  the  war  shall  so  require,  may,  by 
proclamation,  include  within  the  term  'enemy.'  " 
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Aet  Oct  6.  1917,  e.  106,  |  2,  40  TT.  S.  Stat 
at  h.  4U  (U.  S.  Comp.  St  1918,  |  SllS^aa). 

Hie  plaintiff  was  not  an  "alien  enemy" 
within  the  meaning  of  the  act  He  was  not  a 
resident  of  the  territory  of  any  nation  with 
which  the  United  States  was  at  war,  but  was 
a  resident  of  the  United  States.  No  procla- 
mation has  l>een  cited,  and  the  conrt  is  un- 
able to  find  any,  declaring  that  persons  sit- 
uated as  was  the  plaintUt  cannot  sue  In  any 
of  the  courts  of  the  United  States. 

A  note  on  "Alien  Enemies  as  I/ltigants," 
found  in  U  R.  A.  1918B,  189,  begins  with 
the  following  language: 

"While  an  alien  enemy  can  neither  institute 
an  action  during  the  continuance  of  the  war, 
nor  prospcute  an  action  instituted  before  its 
commencement,  sucb  disability  continues  only 
while  he  is  abiding  in  his  own  country;  and, 
accordingly,  does  not  exist  where  he  is  permit- 
ted to  enter  or  remain  in  the  country  in  which 
suit  is  brought  'A  lawful  residence  implies 
protection  and  a  capacity  to  sue  and  be  sued.' " 

The  citizenship  of  the  plaintiff  does  not 
bar  his  recovery,  and  the  Judgment  is  af- 
flraied. 

AU  the  Justices  concurrinc. 


<106  Kan.  22S) 

LUDVICKRON  et   al.   ▼.   8EVERT   STATE 
BANK  et  al.    (No.  22072.) 

(Supreme  Court  of  Kansas.    July  S,  1919.) 

(SvlUbu*  by  the  Court.) 

JacrncKS  of  the  Peace  «i=B>87(2,  7),  119(2)— 
Oabnishment— Valioitt  or  Proceedings 
— Patuent  bt  Gabnishkk— Recotbbt'  bt 
Debtob. 
An  action  was  commenced  before  a  Jus- 
tice of  the  peace  of  Barber  county  against 
parties  who  had  never  been  in  that  county,  but 
who  reside  in  Greenwood  county;  summons 
was  IsRoed  and  returned  unserved,  and  notice 
by  publication  was  given.  A  bank  in  Barber 
county  was  garnisheed,  and  it  answered  that 
it  had  money  belonging  to  the  parties  sued. 
Judgment  was  rendered  against  them;  and  the 
bank,  under  an  order  of  the  court  paid  into 
court,  out  of  the  funds  in  its  possession,  suffi- 
cimt  to  pay  the  judgment  and  costs.  Subse- 
quently, the  parties  sued  commenced  an  action 
against  the  bank  to  recover  the  money  that 
had  been  paid  into  court  BM,  that  the  gar- 
nishment proceedings  and  the  judgment  of  the 
justice  of  the  peace  were  void,  and  that  pay- 
ment thereunder  did  not  protect  the  bank  in 
the  action*  to  recover  the  money. 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  P.  Ludvlckson  and  another 
against  the  Severy  State  Bank,  the  First 
National  Bank  of  Medicine  Lodge,  and  oth- 


ers. Judgment  for  plaintiffs,  and  defendant 
First  National  Bank  of  Medicine  Lodge  ap- 
peals.   AfiSrmed. 

Field  &  Orr,  of  Medicine  Lodge^  for  ap- 
pellant 

Howard  J.  Hodgson,  at  Eureka,  for  appel- 
lees. 

MARSHALL,  J.  The  NaUonal  Bank  of 
Medicine  Lodge  appeals  from  a  Judgment 
against  it  for  $128.63  and  interest 

The  action  was  tried  on  an  agreed  state- 
ment of  facts  which  showed  that  the  plaln- 
tiffa  were  never  In  Barber  county,  but  were 
residents  of  Greenwood  county;  that  they 
shipped  a  carload  of  fence  posts  from  Severy 
to  H.  W.  Skinner  at  Medicine  Lodge;  that 
the  plaintiffs  drew  a  draft  on  Skinner  for 
the  price  of  the  posts,  and  deposited  the  draft 
with  the  Severy  State  Bank  for  collection, 
which  bank  passed  the  draft  for  collection, 
through  its  Kansas  City  correspondent  to 
the  First  National  Bank  of  Medicine  Lodge; 
that  the  draft  was  presented  by  the  bank 
to  H.  W.  Skinner,  and  was  paid  by  him; 
that  he  Immediately  thereafter  commenced 
an  action  against  the  plaintiffs  before  a 
justice  of  the  peace  In  Barber  county,  caused 
a  Bummons  to  be  issued  for  the  plaintiffs  In 
that  county,  and  caused  the  Eirst  National 
Bank  of  Medicine  Lodge  to  be  garnisheed 
in  that  action;  that  the  summons  was  re- 
turned "not  found";  that  the  bank  answered 
that  it  Iiad  $215.80  belonging  to  the  plaintiffs; 
that  the  plaintiffs  did  not  appear  in  the  ac- 
tion at  any  time;  that  the  action  was  con- 
tinued for  publication  notice;  that  such  no- 
tice was  published  In  Barber  county;  that 
judgment  was  rendered  against  the  plain- 
tiffs for  $116.83  and  for  $11.80,  costs;  that 
the  First  National  Bank,  in  obedience  to  an 
order  therefor,  paid  into  conrt  $128.63  of 
the  money  In  its  hands;  and  that  $110.83 
was  by  the  justice  of  the  peace  paid  to  H. 
W.  Skinner.  The  plaintiffs  commenced  this 
action  to  recover  the  $128.63  and  Interest 
thereon. 

Civil  actions  for  the  recovery  of  mon^ 
"must  be  brought  In  the  county  in  which  the 
defendants  or  some  one  of  the  defendants 
reside  or  may  be  summoned."  Civ.  Code,  I 
55  (Gen.  St  1915,  |  6945).  The  jurlsdicUon 
of  justices  of  the  peace  ia  "coextensive  with 
the  county  wlierein  they  may  have  I>ean 
elected,  and  wherein  they  shall  reside,"  but 
"in  all  actions  against  two  or  more  defend- 
ants jointly  or  jointly  and  severally  liable, 
and  who  live  in  adjoining  counties,  such  ac- 
tion may  be  brought  before  any  justice  of 
the  peace  of  the  county  wherein  either  of 
the  defendants  shall  reside  or  may  I>e  sum- 
moned." Jus.  av.  Code,  I  1;  Gen.  Stat 
1915,  f  7696.  Greenwood  county  does  not 
adjoin  Barber  county.  A  person  within  the 
county  where  the  action  Is  brought,  who  la 


A=3For  otlrar  cases  sM  nun*  topic  and  KBT-NTTHBBR  In  all  Key-Numbered  DlsMts  and  Indcua 


Digitized  by 


Google 


Kan.) 


BKOK  T.  BOARD  OF  OOlfHS 
<ltt  P.) 


39T 


Indebted  to  tbs  defendant  therein,  may  be 
snmmoned  to  appear  t>efore  the  JnsUce  of  the 
peace  to  answer  concerning  snch  indebted- 
ness. Jos.  ClT.  Code,  i  37 ;  Oen.  SUt  1916, 
I  7732.  Bat  "no  garnishee  summons  shall 
be  issued  in  any  case  in  which  the  defend- 
ant is  a  resident  of  the  state  of  Kansas,  un- 
less the  action  be  brought  in  the  county  In 
which  the  defendant  at  the  time  resides  or 
wherein  personal  service  of  suramons  may 
be  made  upon  him."  Jns.  Civ.  Code,  |  54a; 
Oen.  Stat  1915,  i  7751.  Publication  notice 
is  provided  for  in  garnishment  proceedings, 
but  "if  the  defendant  be  a  resident  of  the 
state  of  Kansas,  no  service  by  publication  or 
otherwise  shall  be  bad  upon  him  except  in 
tlie  connty  In  which  he  resides  or  wherein 
personal  service  of  summons  may  be  made 
upon  Mm."  Jus.  Civ.  Code,  I  54d;  Gen.  Stat. 
1915.  I  7754. 

The  Justice  of  the  peace  was  without  Jn- 
rliidlcrion  of  the  defendants  in  tbe  action  be- 
fore blm :  tbe  summons  in  garnishment  was 
lamed  in  violation  of  law;  and  tbe  proceed- 
ings thereon  are  void.  "Payment  under  void 
garnishment  proceedings  is  no  defense." 
12  R.  C.  L.  866.  20  Cyc.  1146.  1147;  Drake 
on  Attachment  (7tb  Ed.)  If  691-696;  2  Shlnn 
on  Attachment  and  Garnishment,  |  708; 
Waples  on  Attadiment  and  Garnishment  (2d 
Ed.)  820. 

"Any  Judgment  rendered  or  ottier  action 
talcen  by  a  court  without  Jurisdiction  is  a 
nullity,  and  open  to  attack  collnterully  as 
wpll  as  directly."  Kelso  v.  Norton,  74  Kan. 
442.  446,  87  Pac.  184,  185,  and  cases  there 
dted. 

Roberts  v.  Hickory  Camp  Coal  &  Coke  Co., 
88  W.  Va.  276.  52  S.  B.  182.  is  closely  annl- 
ogona  to  tbe  present  action,  and  the  reasoning 
therein  is  conclusive  agnlnst  the  defendnnt. 
Numerous  other  decisions  might  he  cited, 
but  it  Is  unnecessary  to  do  so. 

The  First  National  Bank  of  Medicine 
Lodge  is  not  protected  by  Its  payment  under 
the  Judgment  of  the  Juntlce  of  tbe  peace, 
and  the  Judgment  against  that  bank  ia 
affirmed. 

All  the  Justices  ooncurrlntt 


{Uilba.  tm 

BKTK  ef  at.  ▼.  BOARD  OF  COMTIS  OF 
SHAWNEK  COUNTY.     (No.  22462).  • 

(Supreme  Court  of  Kansas.    July  S,  1919.) 

(ByOahut  ly  iK»  Court.) 

L  STATTrncB  «3gs(3>— Gcnisai,  ob  Spkoiai. 
Law. 

The  law  providing  for  the  establlsbment  of 
a  oounty  settlement  of  public  welfare  institn- 
tlons  in  certain  counties  (Laws  1915,  c.  271; 
Gen.  St.  1915,  |S  2846-2860),  ia  a  general  law. 


2.  CoTTirms  «s>182— BzPBicDinmM— Oomm- 
TcnoRAUTT  or  Bruavtm. 
The  law  is  not  nnconstitattonal  bceaoae  It 
authorises  benevolent  expenditure  of  pnUle 
funds,  derived  by  taxation,  for  the  benefit  of 
those  who,  by  reason  of  age.  Infirmity,  or  other 
misfortune,  Iiave  claims  on  the  sympathy  and  aid 
of  society,  although  not  panpera. 

a  CO0NTIX8  «=»18»-Coui»TT  SrnxBinsifT»— 
Power  of  Boakd  or  Coobtt  Comxibsiok* 

XRS. 

The  law  is  benevolent  in  purpose,  as  distin- 
guished from  a  poor  law,  is  not  a  sopplempnt  to 
the  poor  laws;  and  the  powers  conferrrd  on  the 
board  of  county  commissioners  are  to  be  exer* 
dsRd  independently  of  its  powers  relating  to. 
paupers  and  the  county  poor  farm. 

4.  COUKTISS   «=»105(1)— COONTY    SETTUCnilT 

—Location— "Practioablb." 
By  definition  of  the  settlement  as  "ten  acres 
of  land  situated  as  near  as  practicable  to  the 
county  seat,"  etc,  the  Legislature  located  the 
settlement.  The  word  "practicable"  has  Its  or- 
dinary meaniDR  of  "capable  of  being  dune,"  and 
the  law  requires  the  settlement  to  be  extab- 
Ushed  as  near  the  county  seat  as  is  capable  of 
being  done. 

[Ed.  Note.— For  other  deflnitioni,  see  Words 
and  Phrases,  First  and  Second  Series,  Prac- 
ticable.] 

5.  Counties  <8=»105{1)— County  SBrrLBMBirrs 
—Location— PowKS   or  County   Cokuis- 

SI0NBB8. 
Tbe  board  of  county  commissioners  has  no 
general  discretion  over  the  subject  of  locating 
the  settlement,  by  taking  into  conaideratlcin  the 
welfare  of  all  the  people  of  the  county,  tbe  wel- 
fare of  all  those  who  may  be  cared  for  at  the 
settlement  and  at  the  poor  farm,  and  other  mat- 
ters determined  by  the  Legislature  jn  fixing  the 
statutory  location.  The  function  of  the  com- 
misslnners  is  limited  to  determining  the  fact  of 
practicable  nearness  to  the  connty  seat. 

6.  Counties  ^alOS— Countt  Sxttleubnt— 
PUBCHASB  or  Site. 

Although  in  a  particular  Instance  pnrebaae 
may  not  be  necessary,  the  law  contemplates 
purchase  of  a  site.  The  price  might  diwinalify 
an  otherwise  suitable  site,  hut  an  otherwise 
suitable  site  is  not  disqualified  because  it  must 
be  paid  for. 

7.  Counties  «=>105(1)— County  Srrrr.EMENT 
— liOOATioN— Acts  ov  County  Couhission* 


The  fkcts  considered,  and  heli,  the  defend- 
ants, acting  honestly,  misconceived  the  law,  snd 
their  authority  under  the  law,  in  Inrating  the 
settlement  of  public  welfare  Institutions  of 
Shawnee  county  on  the  poor  farm,  some  three 
miles  from  Topeka,  tbe  county  seat 

Johnston,  O.  J.,  and  West  and  Marshall,  JJ., 
dissenting. 

Appeal    from    District    Court,    Shawnee 
County. 

Action  for  Injunction  by  Frank  C.  Beck 
and  others  against  the  Board  of  Ck>«nty  Com- 
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misdoner*  of  ttte  Conuty  of  Shawnee  De- 
murrer to  petition  instalned,  and  plaintiffs 
appeal.  Beversed  and  remanded,  with  direc- 
tions to  grant  Injunction. 

Stone,  Gamble  &  McDermott,  A.  M.  Har- 
vey, and  Thos.  A.  Lee,  all  of  Topeka,  for  ap- 
pellants. 

Hugh  T.  Fisher,  E.  B.  Smith,  Tlnkham 
Veale,  and  Irwin  Snattlngn,  all  At  Topelca, 
for  appellee. 

BUBCH,  J.  nie  action  was  one  to  enjoin 
the  board  of  county  commissioners  from  lo- 
cating the  county  settlement  of  public  wel- 
fare institutions  on  the  county  poor  farm. 
A  demurrer  to  the  petition  was  sustained, 
and  the  plaintiffs  appeal. 

The  statute -InTOlved  reads  as  follows: 

"Section  1.  Bach  eoan^  within  this  state 
baving  a  population  of  more  than  60,000  and 
less  than  75,000  may  establish  and  maintain  a' 
settlement  of  public  welfare  institutions  as  de- 
fined in  section  2  of  this  act,  and  shall  have  pow- 
er to  issue  bonds  in  a  sum  not  exceeding  $60,- 
000,  the  proceeds  of  which  shaU  be  used  in  the 
purchase  of  lands  and  in  the  erection,  furnish- 
ing, and  equipment  of  buildings.    •    •    • 

"Sec.  2.  A  county  settlement  of  public  wel- 
fare institutions  diall  .constitute  at  least  ten 
acres  of  land,  situated  as  near  as  practicable  to 
the  county  seat,  with  buildings  erected  thereon 
as  follows:  (1)  A  building  to  be  Imown  as  a 
county  home,  and  this  building  shall  be  used  for 
the  accommodation  of  persons  who  have  no  oth- 
er home  and  for  the  temporary  detention  of  de- 
linqnent  and  dependent  children;  (2)  a  building 
to  be  Itnown  as  the  county  hospital,  where  dis- 
eased persons  as  designated  by  the  board  of 
county  comjtaisaionera  may  be  cared  for  and 
treated;  (3)  a  building  to  be  known  aK  the  tu- 
berculosis hospital,  where  persons  suffering  from 
tuberculosis  may  be  treated.  The  board  of  coun- 
ty commissioners  shall. have  power  and  it  is  its 
duty  to  charge  and  collect  from  persons  cared 
fol^  or  their  j-elativea  or  representatives,  in  said 
ipstitutions,  a  sum  sufficient  to  pay  the  actual 
cost  of  such  care  in  all  cases  where  such  col- 
lections can.  be  made,  but  nq  one  shall  be  refus- 
ed care  and  accommodation  in  such  institutions 
because  of  their  inability  to  pay  such  charges. 
All  of  the  buildings  provided  for  herein  shall 
be  modem  in  every  way,  and  shall  be  construct- 
ed and  erected  ns  the  board  of  county  commis- 
sioners may  direct. 

"Sec  3.  Each '  county  settlement  of  welfare 
institutions  as  herein  provided  shall  be  con- 
ducted under  the  immediate  direction  of  the 
board  of  coonty  commissionere,  and  the  board 
of  county  commissioners  is  empowered  to  employ 
such  persons  as  may  t>e  necessary  for  the  main- 
tenance of  the  different  institutions;  provided, 
that  all  of  the  laws  of  the  state  concerning  pub- 
lic health  and  the  rules  and  requirements  of 
the  state  board  of  public  health  shall  be  com- 
plied ttith. 

"Sec.  4.  The  board  of  county  commissioners 
may  receive  donations  and  bequests  of  either 
money  or  property  for  the  betterment  and  sup- 
port of  the  settlement  of  public  welfare  insti- 


tutions, and  shall  at  an  times  enoontage  11>e 
use  of  such  institutions  by  those  who  are  able 
to  pay  for  such  use,  and  shall  encourage  tlie  em- 
ployment about  said  institutions  of  persons  who 
arc  otherwise  homeless,  to  the  end  that  sudi  in- 
stitutions may  be  regarded  and  used  by  those 
who  are  destitute  of  home  surroundings  and  ac- 
commodations, regardless  of  whether  they  are 
also  destitute  of  money. 

"Sec.  5.  This  act  shall  not  be  construed  as 
repealing  any  laws  now  in  force,  but  shall  be 
supplementary  to  other  acts  of  like  character." 

Laws  1915,  c.  271;  Gen.  Stat  1015,  H  2846- 
2850. 

Bonds  In  the  ram  of  $60,000  were  duly  vot- 
ed, and  the  commlsaloners  undertook  to  exe- 
cute the  provisions  of  the  statute.  When- 
they  definitely  determined  to  locate  the  set- 
tlement on  the  poor  farm,  some  three  miles 
from  the  uttermost  limit  of  Topeka,  the  coun- 
ty seat,  the  plaintiffs  challenged  their  author- 
ity to  do  BO.  The  plaintiffs  are  taxpayers, 
qualified  to  maintain  the  suit,  and  are  the 
presidents  respectively  of  the  Rotary  Club  of 
the  dty  of  Topeka,  and  the  Shawnee  Medical 
Society.  The  Rotary  Club  Is  an  organization 
of  business  and  professional  men  which  has 
for  one  of  its  purposes  lending  organised  as- 
8l..tance  to  meritorious  projects  of  a  philan- 
thropic and  public  nature,  and  for  some  time 
has  l)een  interested  in  procuring  better  hous- 
ing conditions  for  indigent,  sicit,  and  defec- 
tive persons.  The  Medical  Society  Is  an  or- 
ganization of  physicians  and  surgeons  which 
lias  for  one  of  its  principal  purposes  consid- 
eration of  problems  involving  general  health 
of  the  community,  and  care  of  the  poor  who 
tiecome  sick. 

The  grounds  of  the  petition  were  that  the 
commissioners  misconceived  the  purpose  of 
the  law  and  the  nature  and  extent  of  their 
authority.  While  radical  change  in  the  at- 
titude of  Individual  members  of  the  board  be- 
fore and  after  the  bonds  were  voted  is  plead- 
ed, fraud  and  bad  faith  are  not  issues.  It 
Is  necessary  that  the  settlement  have  fire  pro- 
tection, abundant  water  supply,  and.  good 
sewerage,  which  are  readily  and  adequately 
supplied  at  a  location  where  municipal  facili- 
ties may  be  utilized,  and  not  otherwise.  Easy 
access  to  improved  streets  and  street  car 
lines  Is  a  desideratum.  In  other  respects  the 
type  of  institution  contemplated  by  the  stat- 
ute, and  Its  practidil  administration  and  suc- 
cess, particularly  the  hospital  feature,  are 
such  that  the  settlement  is  essentially  urban, 
and  not  rural.  Tr&ctp  of  land  adjoining  the 
city  or  adjacent  to  It,  meeting  all  the  re- 
quirements of  the  statute,  were  passed  by. 
These  tracts  are  purchasable  at  prices  with- 
in the  contemplation  of  the  act,  and  from  a 
financial  standpoint  little  or  nothing  would 
be  gained  by  using  land  already  owned  by  the 
county,  because  of  the  increased  cost  of  con- 
structing the  buildings  of  the  settlement  out 
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on  the  poor  farm ;  condeqnently  the  commi»- 
sloners  bave  not,  in  fact,  dealt  with  the 
spedflc  problem  of  practicable  nearness  to 
the  county  seat,  and  the  petition  charges 
they  so  far  transgressed  the  limits  of  tbeir 
authority  that  locating  the  settlement  on  the 
poor  farm  would  fmstrate  the  intention  of 
the  IidgiAlatnre  in  passing  the  act. 

E^om  the  foregoing  summary  of  fbe  petl- 
tlon  It  is  apparent  the  question  presented  is 
one  of  statutory  interpretation. 

At  the  very  threshold  of  the  inquiry  we  are 
met  by  two  legal  questions,  not  discussed  by 
cotmsel,  bnt  which  cannot  be  ignored,  be- 
cause of  their  intimate  relation  to  the  intent 
of  the  act. 

[1]  While  the  act  is  general  in  form,  it  was 
manifestly  drawn  with  the  city  of  Topeka,  as 
the  county  seat  of  Shawnee  county,  at  the 
focos  of  the  legislative  yision.  The  court  has 
Just  concluded  another  of  its  frequent  con- 
siderations of  the  subject  of  classification 
(Patrick  r.  Haskell  County,  181  Pac.  611),  and 
ia  of  the  opinion  the  act  is  general,  and  not 
speciaL 

[2, 9]  The  most  casnal  Inspection  of  the 
statute  discloses  that  it  is  a  benevolent  and 
not  a  pauper  statute,  and  the  question  arises, 
How  far  may  the  Legislature  go  in  authoriz- 
ing counties  to  expend  money  in  benevolence? 
The  Constitution  contains  the  following  pro- 
vision: 

"The  respective  counties  of  the  state  shall 
provide,  as  may  be  prescribed  by  law,  for  those 
inhabitants,  who,  by  reason  of  age,  infirmity,  or 
other  misfortone,  may  have  claims  upon  the 
sympathy  and  aid  of  society."  Const,  art.  7, 
I  4;   Gen.  Stat.  1916,  {  215. 

In  the  "seed  wheat  case,"  State  ez  rel.  T. 
Osawkee  Township,  14  Kan.  418,  423  (19  Am. 
Rep.  99)  this  section  was  interpreted.  The 
purpose  of  the  statute  involved  was  described 
as  follows: 

"This  legislation  mast  be  construed  in  the 
light  of  known  facts.  For  reasons  unneces- 
sary here  to  recount,  in  some  portions  of  the 
state  last  season  there  was  a  total,  and  in  oth-' 
en  a  partial,  failure  of  the  crops.  It  was  gen- 
erally understood  that  many  farmers  would 
come  to  this  spring's  sowing  with  little  or  no 
seed,  and  with  stock  weakened  for  lack  of 
grain.  To  make  good  this  lack  is  the  evident 
purpose  of  the  act,  to  provide  grain  for  seed 
and  feed.  Its  aim  is  not  to  furnish  food  to  the 
hungry,  clothing  to  the  naked,  or  fuel  to  those 
suffering  from  cold.  It  is  not  the  helpless  and 
dependent  whose  wants  are  alone  sought  to  be 
relieved.  If  it  were,  the  fact  that  many  who 
are  neither  helpless  nor  dependent  might  ob- 
tain assistance  through  its  administration  would 
be  no  valid  objection  to  the  constitutionality 
of  the  law.  It  contemplates  a  class  who  have 
fields  to  till  and  stock  to  care  for,  and  purposes 
to  help  them  with  seed  for  their  fields  and  grain 
for  their  stock,  that  thus  they  may  pursue  with 
better  prospects  of  success  their  ordinary  avoca- 
tions.   It  taxes  the  whole  community  to  assist 
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one  dass,  and  that  not  for  the  purpose  of  re- 
lieving actual  want,  but  to  assist  them  in  their 
regular  occupations." 


In  holding  the  statute  nnconstitntlonal,  the 
court,  speaking  by  Mr.  Justice  Brewer,  said: 

"The  relief  of  the  poor,  the  care  of  those  who 
are  unable  to  care  for  themselves,  is  among  the 
unquestioned  objects  of  public  duty.  In  obe- 
dience to  the  impulses  of  common  humanity, 
it  is  everywhere  so  recognized.  Our  own  Con- 
stitution bnt  gives  utterance  to  the  universal 
voice  when  it  says.  The  respective  counties  of 
the  state  shall  provide,  as  may  be  prescribed  by 
law,  for  those  inbabitants  who,  by  reason  of  age, 
infirmity,  or  other  misfortune,  may  have  claims 
upon  the  sympathy  and  aid  of  society.'  Art. 
7,  I  4.  It  most  be  borne  in  mind,  however, 
that  the  term  'tK)or'  is  used  in  two  senses.  We 
use  it  in  one  sense  simply  as  opposed  to  the 
term  "rich.'    •    •    • 

"We  use  the  term  also  to  describe  that 
dass  who  are  entirely  destitute  and  helpless, 
and  therefore  dependent  upon  public  chari- 
ty.   ••    • 

"Now,  when  we  speak .  of  the  relief  of  the 
poor  as.  a  public  duty,  and  one  which  may  jus- 
tify taxation,  we  use  the  term  only  in  the  lat- 
ter sense.  We  have  no  thought  of  asserting 
that  because  a  man  is  not  rich,  or  even  because 
he  has  nothing  but  the  proceeds  of  his  daily 
labor,  therefore  taxation  may  be  upheld  in  his 
behalf.  Such  taxation  would  be  simply  an  at- 
tempt on  the  part  of  the  state  to  equalize  the 
property  of  its  citizens.  Something  more  than 
poverty,  in  that  sense  of  the  term,  is  essential 
to  charge  the  state  with  the  duty  of  support 
It  is,  strictly  speaking,  the  pauper,  and  not  the 
poor  man,  who  has  claims  on  public  charity. 
It  is  not  one  who  is  in  want  merely,  bnt  one 
who,  being  in  wont,  is  unable  to  prevent  or  re- 
move such  want.  There  is  the  idea  of  helpless- 
ness as  well  as  of  destitotion.  We  speak  of 
those  whom  society  must  aid  aa  .the  dependent 
classes,  not  simply  because  they  do  depend  on 
society,  but  because  they  cannot  do  otherwise 
than  thus  depend.  Gold  and  harsh  as  the  state- 
ment may  seem,  it  is  nevertheless  true,  that 
the  obligation  of  the  state  to  help  is  limited  to 
those  who  are  unable  to  help  themselves."  14 
Kan.  421,  422,  19  Am.  Rep.  99. 

There  is  fair  ground  for  saying  that,  aa 
applied  to  the  facts  of  the  particular  case, 
the  decision  was  sound  enough;  but  the 
argument  by  which  the  decision  is  attempted 
to  be  supported  la  nnsound.  The  framers  of 
the  Constitution  had  a  larger  vision  of  the 
proper  function  of  the  government  created 
than  the  court.  It  ought  to  Iiave  been  appar- 
ent to  the  court,  even  in  1876,  that,  from 
every  standpoint,  it  is  better  for  the  state 
to  rescue  an  individual  before  he  crosses  the 
deadline  of  pauperism. 

An  examination  of  Charles  Rlcliards  Hen- 
derson's book,  "Modern  Methods  of  Charity," 
devoted  to  an  account  of  systems  of  relief, 
public  and  private,  in  the  principal  countries 
employing  modern  methods,  discloses  a  gen- 
eral recognition  of  the  necessity  for  a  pre- 
ventive,  protective   and   prophylatlc    social 
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welfare  poUcy,  and  a  general  acknowledg- 
ment tliat  public  and  prlyate  charity  are 
parts  of  one  system,  both  necessary,  and  com- 
plementing each  other.  In  December,  1913, 
the  director  of  the  census  submitted  to  the 
Secretary  of  Commerce  a  report  on  the  be- 
nevolent Institutions  of  the  United  States,  pre- 
pared by  experts,  which  Is  a  veritable  mine, 
rich  in  Information  concerning  the  subject 
of  public  and  private  benevolence.  In  con- 
nection with  certain  statistlcst  the  following 
observations  were  made: 

"In  general,  these  facts  seem  to  indicate  an 
increaaod  Rpnse  on  the  part  of  the  state  of  its 
responsibility  for  the  care  of  those  who  are 
sometimes  called  'wards  of  the  state.'  In  the 
past,  benevolent  institationB  have  been  gener- 
ally regarded  as  representing  the  element  of 
personal  or  private  sympathy  for  indivldaal 
distress.  There  appears  to  be  arising,  however, 
a  realization  that  even  where  distress  does  not 
necessarily  go  so  far  as  pauperism,  it  involves 
detriment,  if  not  danger,  to  the  welfare  of  the 
community,  and  that  dependents  of  all  classes 
may  properly  come  within  the  scope  of  public 
supervision  and  control.  This  has  '  already 
been  indicated  in  connection  with  the  statistics 
for  the  different  classes  of  benevolent  institu- 
tions, but  it  comes  out  still  more  clearly  In 
these  tables,  which  show  that  35  per  cent  of 
the  total  number  of  institutions  are  recipients 
of  public  aid,  as  distinguished  from  private 
donations;  that  31.8  per  cent,  of  the  total  in- 
come of  all  institutions  is  from  public  appro- 
priations, and  that  the  highest  average  re- 
ceipts per  institution  from  any  source  are 
from  such  appropriations."     Page  79. 

While  therefore  It  Is  Indeed  true,  as 
stated  in  the  opinion  in  the  "seed  wheat 
case,"  that  the  Constitution  of  this  state 
gives  utterance  to  the  universal  voice  of 
sympathy,  it  does  much  more;  it  gives  voice 
to  a  universally  recognized  state  duty,  to  be 
discharged  in  the  interest  of  the  public  wel- 
fare ;  and  the  court's  conclusion  is  that,  not- 
withstanding the  decision  in  the  earlier  case, 
the  statute  at  present  under  consideration  is 
constitutional  and  valid. 

Care  of  the  pauper  is  simply  a  part  of 
the  social  burden.  Since  the  pauper  is  both 
Indigent  and  incapable  of  self-help,  and 
since  no  one  else  Is  charged  with  the  duty 
of  keeping  him,  the  state  must,  of  necessity, 
take  care  of  Iilm.  The  burden  is  purely 
economic  In  character,  and  is  placed  on  lo- 
calities. In  this  state  the  county  is  the  unit, 
and  the  poor  farm  is  the  place  of  mainte- 
nance. Health  and  comfort  of  Inmates  are 
looked  after,  and  Thanksgiving  dinners  are 
served  In  November  of  each  year;  but  the 
poor  farm  is  to  the  Indigent  what  the  county 
jail  is  to  the  misdemeanant,  so  far  as  elee- 
mosynary motive  is  concerned.  Whatever 
there  may  be  of  benevolence  is  purely  inci- 
dental, and  a  code  of  laws  has  been  enacted 
giving  the  local  administrative  body  authori- 
ty to  cope  with  every  phase  of  poor  farm  care 


of  paupers.  The  statute  under  consideration 
Is  of  precisely  the  opposite  character.  Be- 
nevolence comes  first,  and  the  settlement  of 
public  welfare  Institutions,  comprising  home, 
hospital,  and  sanitorltma,  becomes  the  coun- 
ty Inn  tor  all  travelers  on  life's  Jericbo 
road. 

There  Is  a  matter  of  sentiment,  but  of  in- 
grained and  tor  some  time  to  come  Inerad- 
icable sentiment,  which  may  be  referred  to 
here.  The  word  pauper  suggests  such  utter 
worthlessness  that  It  awakens  disgust;  and 
to  him  who  goes  there^  "over  the  hills  to  the 
poor  housed'  means  a  succession  of  drab 
days,  waiting  for  death.  At  the  national 
conference  of  social  work  held  at  Pittsburgh, 
Pa.,  in  1917,  a  paper  was  read  on  the  sub- 
ject of  institutional  care  of  the  aged.  If  the 
author,  I.  Lk  Nascher,  M.  D.,  had  read  the 
Kansas  statute  of  1915,  he  would  have  noted 
that  by  the  home  feature  of  the  welfare  set- 
tlement, the  Kansas  Legislature  bad  already 
taken  a  decisive  step  toward  realization,  in 
a  practical  way,  of  his  thought  and  hope: 

"There  is  no  doubt  in  my  mind  that  a  thor- 
ough investigation  will  result  In  revolutionis- 
ing onr  present  methods  of  caring  for  the  aged. 
Instead  of  forcing  them  into  the  humiliating, 
degrading  position  of  being  paupers  of  the  alma- 
house,  we  will  look  upon  them  as  we  look  upon 
the  child  in  the  asylum  or  the  patient  in  the  hos- 
pital, as  inmates  of  homes  for  the  aged;  we 
will  look  upon  them  with  pity  instead  of  scorn, 
with  sympathy  instead  of  indifference.  We  win 
learn  how  to  conserve  their  usefulness  so  that 
they  will  not  be  so  heavy  a  burden  upon  the 
community,  and  may  even  become  an  acset  in- 
stead of  the  positive  liability  that  they  are  at 
prrscnt.  In  public  institutions  we  will  leam 
bow  to  conserve  their  happiness  by  making  the 
institutions  a  home  and  not  a  prison.  In  pub- 
lic and  private  Institutions  we  will  leam  how  to 
Instill  self-respect,  arouse  hope,  and  stimulate 
ambition,  instead  of  killing  every  spark  of 
self-respect,  hope,  and  ambition  that  the  aged 
dependent  may  have  when  he  enters  his  final 
refuge.  In  all  we  will  leam  how  to  increase 
the  happiness,  promote  the  health,  and  prolong 
the  lives  of  those  to  whom  we  owe,  in  gratitude, 
our  best  endeavors."  Proceedings  National 
Conference  of  Social  Work  1917,  p.  356. 

[4-7]  Now,  what  are  the  relations  of  the 
board  of  county  commissioners  to  the  coun- 
ty settlement  of  welfare  Institutions  proj- 
ect? 

Because  of  limitations  on  forms  of  mn- 
nlcipal  organization  and  methods  ot  munici- 
pal administration,  it  was  necessary  that 
the  settlement  be  built  and  managed  by  the 
board  of  county  commissioners;  but  by  the 
very  terms  of  the  act  their  poor  farm  powers 
are  not  Involved.  The  welfare  settlement 
law  is  not  supplemental  to  the  poor  law  at 
all.  The  poor  law  Is  not  affected,  and  the 
settlement  law  is  supplemental  to  other  acts 
of  like  diaracter  only,  that  Is,  to  other  be- 
nevolent acts.  The  result  is  the  powers  of 
the  board  are  to  be  exercised,  not  in  amai- 
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gamatton   with,   but   Independently   of,   Its 
poor  tarm  powers. 

The  statute  is  significant  for  wbat  It  does 
oot  say.  The  poor  farm  being  tlie  funds- 
mental  pauper  Institution  of  the  state,  the 
Legislature  was  not  ignorant  of  the  fact 
that  Shnwnee  county,  and  such  other  coun- 
ties as  may  qualify  under  the  act,  possess 
poor  farms;  but  no  authority  to  consider 
the  poor  farm.  In  locating  the  county  settle- 
ment of  public  welfare  Institutions,  Is  men- 
tioned. It  would  have  hem  very  easy,  had 
the  Legislature  desired,  to  add  a  proviso 
tliat  if  the  county  possessed  a  poor  tarm 
lying  In  the  vicinity  of  the  county  seat  the 
settlement  might  be  located  there.  On  the 
other  hand,  the  language  of  the  statute  Is 
that  the  funds  provided  "shall  be  used  In 
the  purchase  of  lands  and  In  the  erection, 
famishing,  and  equipment  of  buildings." 
The  mandate  extends  to  the  purchnse  of 
Ini'ds  the  same  as  to  the  erection  of  build- 
ings. It  may  be  conceded  that  the  commls- 
doners  might  accept  a  conveyance,  for  a 
purely  nominal  consideration,  by  way  of 
gift,  although  the  authority  to  accept  dona- 
tions conferred  by  section  4  extoads  to  mon- 
ey and  property  for  betterment  and  main- 
tenance only.  The  words  of  the  statute  are 
important,  however,  as  Indicating  quite 
dearly  tltat  the  poor  farm  as  a  site  for  the 
settlement  was  not  In  the  mind  of  the  Leg- 
islature. 

Funds  for  the  scheme  expressly  Include 
fnnds  for  the  pnrciiase  of  necessary  land, 
and  it  may  be  assumed  the  Legislature  un- 
derstood it  would  be,  or  at  least  might  be, 
necesary  to  pay  the  market  price.  In  this 
Instance  the  bond  Issue  Is  for  the  maximum 
sam  allowed  for  both  purchase  of  land  and 
erection  of  buildings. 

Having  provided  funds  for  the  type  of 
aettlement  it  was  creating,  the  Legislature 
proceeded  to  locate  It,  and  this  was  done 
by  making  location  a  part  of  the  deflnition 
of  the  settlement — "ten  acres  of  land,  sit- 
uated as  near  as  practicable  to  the  county 
seat"  In  this  instance  the  settlement  must 
be  located  as  near  as  practicable  to  the  city 
of  Topeka.  The  county  commissioners  have 
no  general  discretion  in  the  matter.  They 
simply  determine  the  fact  of  practicable 
nearness  to  Topeka.  Determination  of  the 
fact  requires.  Indeed,  the  exercise  of  Judg- 
ment Several  tracts  of  land  may  be  eligi- 
ble, and  a  choice  must  be  made;  but  location 
by  law  follows  good-faith  ascertainment  of 
the  fact.  Schaake  v.  DoUey,  85  Kan.  688, 
610, 118  Par.  80,  37  L.  R.  A.  (N.  S.)  877,  Ann. 
Cas.  1913A,  254. 

The  brief  on  behalf  of  the  commissioners 
states  their  attitude,  and  discloses  the  fact 
that  they  regard  the  statute  as  conferring 
on  them  very  much  the  same  discretion  in 
establishing  the  county  welfare  settlement 
as  they  possess  In  sdecting  a  poor  farm : 
182  P.— 26 


"We  have  now  come.  In  our  Judgment,  to  the 
one  real  guettion  In  the  case,  namely,  vheiher 
or  not  the  hoard  of  county  oommiaaioner*  of 
Bhaumee  oountv  hat  the  discretionary  p-»'v^  to 
locate  thie  county  tettlement,  so  long  as  tney 
nse  their  lionest  judgment,  and  as  near  to  the 
coonty  seat  as  they  deem  practicable  for  the 
nse  and  benefit  of  all  the  people  of  Shawnee 
county.  The  act  reads  on  this  point  that  the 
building  shall  be  located  'as  near  as  practica- 
ble to  the  connty  seat'  The  court  should  not 
lose  sight  of  the  fact  that  every  person  A» 
Shawnee  county  i*  and  thould  be  equally  inter- 
eated  in  this  project,  and  that  the  board  abould 
consider  the  farmers  in  the  country,  the  citisens 
of  Silver  Lake,  Rossville,  Anbum,  and  Rich- 
land, all  the  voters  of  Topeka  in  general,  as 
weU  as  the  appellants  in  particular."  (The 
italics  are  those  of  the  briet) 

Elsewhere  it  is  affirmed  the  commissioners 
are  clothed  with  power  "to  represent  Shaw- 
nee county"  and  to  nse  their  own  Judgment. 
It  Is  suggested  that  the  statute  Is  supple- 
mental to  the  original  act  of  1862,  giving 
authority  to  purchase  a  poor  farm,  and  It 
Is  asserted  that.  If,  in  the  Judgment  of  the 
cosnmlssioners,  ten  acres  or  more  of  the  poor 
farm  meet  the  requirements  of  the  welfare 
settlement,  and  can  be  spared  for  that  pur- 
pose, other  land  need  not  he  purchased.  It 
is  said  that  a  hard  surface  road  will  be  built 
connecting  the  pavement  In  North  Topeka 
with  the  farm,  and  connecting  with  hard 
surface  roads  to  other  parts  of  the  county. 
Reference  Is  made  to  the  reliability  of  the 
automobile  as  a  means  of  communication. 
At  the  oral  argument,  a  bns  line  from  the 
farm  to  the  town  was  suggested  as  solving 
the  problem  of  communication.  It  is  stated 
the  commissioners  advised  themselves  of  the 
location  of  similar  institutions  In  other 
parts  of  the  country  before  choosing  the 
poor  farm,  and  particular  reference  is  made 
to  the  Warrenvllle  farm,  which  is  an  hour's 
drive  by  motorcar  from  the  public  square 
of  the  city  of  Cleveland,  Ohio.  It  is  said  the 
board  was  bound  to  take  into  consideration 
the  advantages  and  disadvantages  that  will 
accrue  to  those  for  whose  benefit  the  act 
was  passed,  and  the  present  buildings  on 
the  county  farm  are  significantly  described 
as  dilapidated  cottages,  exposed  to  the  dan- 
gerous risk  of  fire.  Summarizing,  the  brief 
continues : 

"The  Shawnee  connty  farm  on  a  macadamized 
road  would  be  at>oat  four  miles'  drive  by  auto- 
mobile from  the  heart  of  Topeka.  As  we  have 
said  before,  the  court  must  conclude  that  the 
board  has  acted  in  such  a  manner  as  to  consider 
all  these  different  things,  and  that  the  location 
of  this  settlement  has  been  placed  on  the  conn- 
ty farm  for  the  benefit  and  convenience  of  all 
the  people  of  Shawnee  connty  at  the  present 
time,  taking  into  consideration  the  future  de- 
velopment of  Topeka  and  Shawnee  county." 

The  trouble  with  this  conception  of  the 
statute  is  that  the  Legislature  considered 
the  Interest,  benefit,  and  convenience  of  all 
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the  people  of  the  comity,  present  and  fa- 
tare,  and  of  all  those  who  might  be  cared 
for  at  the  welfare  settlement  and  the  poor 
farm,  and  located  the  settlement  at  the  coun- 
ty seat,  where  other  county  buildings  are 
located;  not  In  the  town,  but  as  near  as 
practicable  to  it;  and  the  commissioners 
hare  no  authority  to  revise  the  work  of  the 
Legislature.  Whatever  the  opinion  of  wel- 
fare workers  in  other  states  may  be,  and 
whatever  the  commissioners'  notion  of  an 
Ideal  location  may  be,  the  Legislature  pre- 
ferred what  Is  essentially  a  city  to  a  farm 
location,  and  expression  of  its  will  ends 
debate  on  the  subject. 

In  locating  the  settlement,  the  Legisla- 
ture plainly  had  In  mind  the  relation  of  the 
unique  kind  of  Institution  created  to  local 
conditions.  The  institution  has  economic  as 
well  as  humanitarian  features,  and  collect* 
the  cost  of  service  from  all  who  can  pay. 
No  one  is  denied  admittance  for  lack  of 
funds,  but  no  one  is  denied  admittance  be- 
cause he  has  funds.  On  the  other  band, 
people  with  funds,  but  without  home,  are  to 
be  encouraged  to  make  the  institution  their 
home,  a  conception  incompatible  with  the 
pauper  and  poor  farm  idea.  By  no  means  all 
of  the  persons  cared  for  will  be  physically 
helpless,  or  even  inactive.  Very  likely  few 
of  them  wDI  have  automobiles  to  speed  them 
over  bard  surface  roads,  many  of  them  may 
take  great  comfort  in  attending  the  various 
churches,  societies,  and  other  organizations 
of  which  they  are  members.  Others  may 
make  use  of  libraries  and  reading  rooms, 
and  of  parks  and  other  m\inicipal  recrea- 
tion facilities.  An  ambulatory  patient  from 
the  hospital  may  even  desire  to  go  to  the 
movies  occasionally,  without  waiting  for  the 
poor  farm  bus.  City  physicians  and  sur- 
geons will  be  able  to  extend  their  services 
to  the  institution  regularly,  as  a  part  of  the 
day's  work,  if  It  be  grouped  with  other 
homes,  hospitals,  and  sanatoria  of  the  city, 
but  not  otherwise.  In  other  respects  it  is 
essential  that  the  Institution  be  close  to  the 
county  seat. 

Words  of  a  statute  are  to  be  construed  ac- 
cording to  the  context  and  approved  usage 
of  language.  Gen.  Stat.  1915,  §  10973.  In 
this  instance  the  meaning  of  the  word  "prac- 
ticable" is  the  ordinary  meaning,  "capable 
of  being  •  •  •  done  or  accomplished" 
(Webster's  New  Internationa]  Dictionary,  ti- 
tle "Practicable"),  and  the  statute  requires 
the  settlement  to  be  es&bllshed  as  near  the 
county  seat  as  is  capable  of  being  done. 
Cost  may  disqualify  a  site  very  near.  While 
not  probable,  it  is  conceivable,  that  profi- 
teers may  raise  the  price  of  every  avail- 
able site  within  three  miles  to  such  an  ex- 
tent that  the  apportionment  of  funds  be- 
tween site  and  equipment  contemplated  by 
the  statute  cannot  be  carried  out;  but  a  site 
whicit  Is  otherwise  suitable  is  not  dlsquali- 


Hed  because  it  must  be  paid  tar,  and  If  the 
poor  farm  becomes  a  candidate  it  does  so 
simply  as  a  tract  of  land. 

Because  of  the  radical  dlfTerence  between 
the  poor  farm  and  a  benevolent  general  wel- 
fare institution,  the  Legislature  did  not  dis- 
turb the  one  in  creating  the  other.  Paupers 
may  be  admitted  to  the  home,  hospital,  and 
sanitorlum.  But  paupers  are  not  all  allk^ 
They  are  probably  subject  to  as  many  clas- 
sifications as  delinquents.  See  State  v.  Helt- 
man,  181  Pac  630.  Some  may  be  incorrlgl- 
ble,  or  otherwise  undesirable  in  the  settle- 
ment home.  It  may  be  necessary  at  any 
time,  fi>r  the  welfare  of  a  particular  pauper, 
or  for  the  welfare  of  the  institution,  to  re- 
move him  to  the  poor  farm.  This  tact  gives 
the  commissioners  no  more  authority  to  take 
the  welfare  settlement  bodily  to  the  poor 
farm  than  the  fact  that  paupers  now  In- 
mates of  the  poor  farm  need  better  buildings 
and  fire  protection. 

The  result  is  the  commissioners,  acting 
honestly,  but  misconceiving  the  statute  and 
the  nature  and  extent  of  their  authority  un- 
der the  statute,  have  solved  a  very  different 
problem  from  the  one  proposed  to  them,  and 
they  have  left  the  problem  presented  by  the 
statute  unsolved. 

The  Judgment  of  the  district  court  la  re- 
versed, and  because  it  Is  expressly  conced- 
ed by  the  commissioners  that  the  case 
stands  or  falls  on  the  questions  raised  by 
the  demurrer  to  the  petition,  the  cause  is 
remanded,  with  direction  to  grant  the  in- 
junction. 

MASON,  PORTER,  and  DAWSON,  JJ., 
concurring. 

WEST,  J.  (dissenting).  While  agreeing 
with  much  that  is  said  in  the  opinion,  I  am 
Impressed  with  the  fact  that  the  matter  Is  pre- 
sented by  demurrer  to  the  petition,  to  whidi 
pleading  only  can  we  look  for  the  grounds 
on  which  to  act  The  sole  Issue  thus  pre- 
sented is  simply  this:  Has  the  board  In  the 
matter  of  location  violated  the  statute,  or 
has  it  exercised  Its  proper  discretion?  This 
question  is  to  my  mind  answered  by  the  dis- 
senting opinion.  The  use  which  the  Ixmrd 
may  have  intended  to  make  of  the  home 
when  erected  is  not  before  us  for  considera- 
tion. 

MARSHALL,  J.  (dissenting).  "Public  of- 
ficers who  are  required  by  law  to  perform 
duties  involving  the  exercise  of  Judgment  and 
discretion  cannot  be  controlled  by  injunction 
while  In  good  faith  performing  such  duties." 
Hessln  v.  Manhattan,  81  Kan.  163,  105  Pac. 
44,  25  L.  R.  A.  (N.  S.)  228.  "In  the  absence 
of  fraud,  corruption,  or  other  misconduct  the 
substantial  equivalent  of  fraud,  the  findings 
of  the  board  of  county  commissioners  are 
conclusive    on    the    courts."     Stevenson    r. 
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Sfaawne«  County,  98  Kan.  671,  676,  159  Pac. 
5;  7.  Under  these  and  numerous  other  de- 
ctslons  of  this  court,  where  fraud  on  the  part 
of  officers  In  whom  a  discretion  Is  vested  la 
not  alleged,  a  cause  of  action  Is  not  stated. 

Fraud  Is  hot  alleged  in  the  x>etltlon,  but 
it  is  said  that  the  county  commissioners 
misconceived  the  purpose  of  the  act  and  have 
acted  accordingly,  and  tliat  therefore  the 
action  of  the  board  is  illegal  and  in  violation 
of  law. 

The  statute,  so  far  as  it  is  material  to  the 
matters  under  consideration,  reads: 

"Each  county  •  •  •  ghall  have  power  to 
issue  bouds  •  •  •  the  proceeds  of  which 
sliall  be  used  in  the  purchase  of  lands  and  in 
the  erection,  furnishing,  and  equipment  of  build- 
ings.   •    •    •"    Gen.  Stat.  1915,  |  2846. 

"A  county  settlement  of  public  welfare  in- 
Etitutions  shall  constitnte  at  least  ten  acres  of 
land,  situated  as  near  as  practicable  to  the 
county  seat,  with  the  buildings  erected  thereon. 
*  *  *  All  of  the  buildings  provided  for  herein 
shall  be  modem  in  every  way  and  shall  be  con- 
structed and  erected  as  the  board  of  county 
commitoioners  may  direct"  Qen.  Stat.  1915,  { 
2847. 

Tlie  statatB  does  not  undertake  to  point 
out  either  the  land  on  which  tlie  settlement 
shall  be  located  or  the  distance  it  shall  be 
from  the  county  seat  The  statute  does  say, 
however,  that  the  settlement  shall  be  "situ- 
ated as  near  as  practicable  to  the  county 
seat,"  but  that  does  not  mean  that  it  shall 
be  at  the  nearest  possible  place.  The  duty 
of  selecting  the  place  is  imposed  on  the  coun- 
ty oommissloners,  who  must  necessarily  ex* 
erdse  a  discretion  In  making  the  selection, 
tnmt  discretion  cannot  be  controlled  by  flie 
courts.  Until  the  board  acts  fraudulently, 
or  in  bad  faith,  it  cannot  be  interfered  with. 

Tlie  opinion  states  that  "no  authority  to 
consider  the  poor  farm,  in  locating  the  coun- 
ty settlement  of  public  welfare  Institutions, 
is  mentioned"  In  the  law.  No  location  is 
excluded  by  the  act  except  such  as  is  not  as 
near  as  practicable  to  the  county  seat  The 
commissioners  are  at  liberty  to  obtain  or 
parchase  land  friMn  any  owner  from  the 
connty  as  well  as  from  private  parties.  It 
cannot  be  said  that  the  poor  farm  was  not 
in  the'mind  of  the  Legislature  when  It  pro- 
vided^ that  the  proceeds  from  the  sale  of 
bonds'  shall  be  used  In  the  purchase  of  lands, 
and  in  the  erection,  furnishing,  and  equip- 
ment of  buildings.  It  is  Immaterial  whether 
the  location  is  separate  and  apart  from  the 
poor  farm,  or  adjoining  it,  or  a  part  of  it 
Ib  either  case  the  question  for  discussion 
is.  Who  exercises  the  discretion  to  determine 
the  location,  and  who  considers  all  the  ele- 
ments which  shall  determine  the  selection  of 
that  location?  The  answer  is,  The  board  of 
county  commissioners.  It  Is  proper  for  the 
board  to  consider  the  Interests  of  all  the 
I>eople  of  the  county,  Including  the  plalntiflTs, 
in  deciding  the  practicability  of  the  location. 


Ko  one  contends  that  the  location  shhU  be 
elsewhere  than  at '  the  nearest  practicable 
place  to  the  county  seat,  but  the  Legislature 
committed  the  selection  of  tliat  place  to  the 
county  commissioners. 

It  is  conceded  that  they  can  accept  a  gift 
of  land  for  the  settlement,  as  -well  as  to  ob- 
tain it  by  purchase.  The  county  owns  a  body 
of  land' large  enough  toe  the  po<)r  farm  and 
for  the  settlement  It  can  use  its  own  land 
for  that  purpose,  as  well  as  ten  acres  that 
might  be  bought  across  the  road. 

What  must  be  taken  into  consideration  In 
locating  the  site  for  the  settlement?  Near- 
ness to  the  county  seat  is  one  of  the  things 
because  the  statute  makes  it  so;  ability  to 
make  the  buildings  modem  is  another  one, 
also  required  by  statute;  while  accessibility, 
fertility,  and  amount  of  land,  and  the 
possibility  of  acquiring  other  adjoining  land 
in  the  future  are  other  matters  tliat  are 
within  the  contemplation  of  the  statute  and 
should  be  considered. 

"As  near  as  practicable  to  the  connty  seat" 
does  not  mean  within  one-half  mile,  nor 
wifliin  one  mile,  nor  within  two  miles,  nor 
within  any  other  prescribed  distance,  but  it 
does  mean  that  the  settlement  shall  be  lo- 
cated at  a  place  as  near  to  the  county  seat 
as  will  supply  all  the  conditions  necessary 
to  enable  the  county  commissioners  to  carry 
out  the  purposes  of  the  law. 

Such  an  institution,  to  be  modem,  must 
have  a  sewer  system.  The  sewer  system  of 
the  city  cannot  be  depended  on  if  the  in- 
stitution is  located  outside  Topeka.  The 
sewer  system  of  the  city  has  been  built  by 
taxation,  largely  in  taxing  districts  to  serve 
specified  territory.  The  city  cannob  be  com- 
pelled to  receive  and  dispose  of  sewage  from 
outside  the  dty  limits. 

An  abundant  supply  of  water  Is  absolute- 
ly necessary,  and  is  a  most  Important  thing 
to  be  considered  in  locating  the  Institution. 
It  will  be  necessary  for  the  institution  to 
have  its  own  water  supply,  because  the  city 
cannot  be  compelled  to  furnish  water  outside 
the  city  limits,  and  it  may  not  be  advisable 
for  the  dty  to  go  outside  to  furnish  water, 
even  if  it  has  the  power  to  do  so.    :  - 

The  institution. should  be  easily  accessible; 
that  was  probably  one  of  the  purposes  of  the 
Legislature  in  requiring  that  the  institution 
be  placed  as  near  to  the  county  seat  as  prac- 
ticable. It  is  argued  that  the  locations  men- 
tioned in  the  petition  are  close  to  the  street 
car  tracks  In  Topeka.  A  street  railroad  is 
only  one  means  of  transportation ;  there  are 
also  steam  railroads;  but  automobiles  and 
motor  trudcs  are  fast  displacing  both  street 
and  steam  railroads  for  transportation  over 
short  distances.  Good  roads  are  the  order  of 
the  day;  they  are  being  built  largely  for  the 
use  of  automobiles  and  motor  trucks. 

The  Inmates  of  sudi  an  institution  should 
have  an  opportunity  to  work  in  some  health- 
ful, useful  way.    For  this  purpose  tliere  is 
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no  work  that  Is  better  than  that  of  prodno- 
Ing  tblngs  from  the  soil.  This  requires  fertile 
soil.  Then  such  an  Institution  as  Is  contem- 
plated should  be  located  on  that  kind  of 
soil,  and  the  amount  of  land  occupied  should 
be  sutfldent  to  give  every  Inmate  that  de- 
sires It  all  the  work  of  that  kind  that  he 
wants  to  do.  Ten  acres,  the  minimum, 
probably  will  not  be  sufficient  for  that  pur- 
pose. The  law  contemplates  three  buildings, 
one  for  the  homeless  and  for  delinquent  and 
dependent  children,  one  for  diseased  persons, 
and  one  for  those  afflicted  with  tuberculosis. 
Three  Institutions,  one  each  of  the  kinds 
named,  all  located  on  ten  acres  of  ground, 
would  produce  a  crowded  condition.  More 
land  will  be  required  in  the  future.  Topeka 
Is  growing  and  expects  to  grow  more.  Lands 
within  a  mile  of  the  dty  are  rapidly  Increas- 
ing in  value.  l%e  location  should  be  at  a 
place  where  other  lands  may  be  obtained  In 
the  future  at  an  expense  which  will  not  be 
prohibitive.  This  may  very  properly  have 
been  one  of  the  reasons  why.  the  commission- 
ers did  not  locate  the  Institution  doeer  to 
Topeka. 

The  tract  selected  is  4%  miles  from  Tope- 
ka. In  the  absence  of  any  diarge  of  fraud 
or  of  bad  faith,  but  with  the  tadt  admission 
that  the  commissioners  have  acted  In  good 
faith,  how  can  the  court  say  that  their  de- 
dslon  is  not  right?  How  can  the  court  say 
that  they  did  not  take  into  consideration  ev- 
ery element  entering  into  the  question  of 
practicable  proximity  to  Topeka? 

The  oommlBsloners  have  a  wide  discretion 
in  choosing  the  location  for  the  institution; 
a  dlsn-edon  given  by  law;  one  that  cannot 
properly  be  controlled  by  the  courts  until 
the  commissioners  act  fraudulently,  or  in  bad 
faith;  and  I  see  no  reason  for  saying  that 
they  have  misronceived  the  purpose  of  the 
law  In  selecting  a  site  S  miles,  or  4%  miles 
from  Topeka.  or  by  using  a  part  of  the 
poor  farm  for  the  settlement  , 

JOHNSTON,  a  Jn  Joins  in  this  dissent. 


(105  Kan.  302) 

IJATE  CITY  NAT.  BANK  v.  QBEBNBet  al.  • 
(No.  22270.) 

(Supreme  Court  of  Kansas.    July  6,  1919.) 

(SyHabut  ty  the  Court.) 

L  PimruDtciAL  Ebbob. 

Th<>  procepdinn  examined,  and  keld  to  be 
free  from  prejudicial  error. 

(Additional  8yttabu$  5tf  Kditorial  Staff.) 
2.  Fbacdulknt  Conveyances  «=>81— Mobt- 
OAOC  to  Skcubc  Attobney's  Likn  ahd  Ex- 
PENSBfr— Validity. 

Where  attorneys   required   $1,000  to  take 
care  of  expenses  incident  to  defense  of  action  in 


which  thay  were  employed.  In  addition  to  their 
fees,  amounting  to  $7,000,  a  mortgage  securing 
such  lien  and  expenses  was  not  invalid,  consid- 
ering the  $1,000  as  covering  future  advances. 

Appeal  trom  District  Ckwrt,  Franklin 
Ckranty. 

Action  by  the  Gate  dty  National  Bank 
against  M.  Lk  Greene  and  others  and  H.  P. 
Vories  and  others.  Judgment  for  defendants 
Vorles  and  others,  and  plaintiff  appeals.  At- 
flrmed. 

Blngolsky  ft  Friedman,  «f  Kansas  City, 
Mo.,  and  J.  L.  Shelden,  of  Ottawa,  for  appel* 
iant 

W.  S.  Jenks,  of  Ottawa,  for  appellees. 

BTTBCH,  J.  The  material  question  In  this 
case  is  whether  or  not  the  $8,000  mortgage 
given  to  secure  attorney  fees  and  expenses, 
described  in  the  opinion  In  the  case  of  Bank 
V.  Greene,  102  Kan.  202.  170  Pac.  XH,  was 
valid  against  the  mortgagor's  creditor,  the 
Gate  City  National  Bank.  The  district  court 
sustained  the  mortgage,  and  the  bank  ap- 
peals. 

The  origin  of  the  mortgage  hi  snffloiently 
outlined  in  the  former  opinion.  When  that 
opinion  was  prepared  the  court  was  conscious 
of  the  fact  that  this  litigation  was  likely  to 
occur,  and  without  prejudging  anything  It 
discussed  and  applied  legal  prlndples  with 
some  care,  because  of  what  it  believed  it 
could  foresee.  The  bank  claims  that  the 
questions  of  fact  and  of  law  arising  upon  the 
present  record  are  so  dilTerent  that  an  entire- 
ly new  case  Is  presented.  This  claim  the 
court  is  nnable  to  allow.  The  transactions 
giving  rise  to  the  mortgage,  and  the  related 
drcumstances,  were  thoronghly  developed  at 
the  former  trial,  and  the  controlling  features 
of  the  case  remain  unchanged.  The  evidence 
respecting  them  Is  not  predsely  the  same  In 
form  or  cont«it,  but  the  determining  facta 
were  again  established,  and  the  rules  of  law 
which  guided  the  court  in  finding  the  facta 
were  those  discussed  in  the  former  opinion. 
There  Is  therefore  but  little  that  Is  new  ia 
the  case. 

The  bank  splits  the  transaction  whereby 
the  attorneys  were  employed  and  their  fees 
and  expenses  were  secured  into  Irs  succpssive 
acts,  and  argues  that  Mrs.  Greene  was  in- 
solvent on  February  1st,  because  of  what  she 
did  on  January  27th.  The  subject  was  dis- 
posed of  In  the  former  opinion  as  follows: 

"The  transaction,  which  included  the  mort- 
gage to  the  attorneys,  the  bill  of  sale,  and  the 
assignment  of  the  estate  in  Illinois,  covprrd 
the  time  from  January  27,  to  February  1, 1914.** 
102  Kan.  204,  170  Pac.  392. 

[2]  The  attorneys  required  $1,000  to  take 
care  of  the  expenses  Inddent  to  defense  of  the 
actions  In  which  they  were  employed.  In  addl- 


4esaToi  otber  cues  see  uma  topic  and  KEY-NUMBER  in  all  Key-Numbered  Olgeata  and  Indaza 
•Rehearing  denied  September  30,  19U. 
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tton  to  their  fees,  amonnting  to  17,000.  Con- 
sidering the  $1,000  as  covering  future  ad- 
Tancea,  the  mortgage  was  not  Invalid,  for  rea- 
sons stated  In  discussing  the  Hepler  advance- 
voeata  in  the  former  opinion.  The  subject  of 
attorney  fees  for  services  to  be  performed 
was  fully  considered  In  the  former  appeal. 
Some  additional  light  on  the  rights  of  the  at- 
torneys may  be  afforded  by  the  decision  In 
the  case  of  Carter  t.  McPherson,  104  Kan. 
BO.  64,  177  Pac  B33. 

The  bank  sought  to  cut  off  the  lien  of  ttte 
mortgage,  so  far  as  It  covered  further  serv- 
ices ot  the  attorneys  and  outlays  for  expens- 
es, by  notice  to  the  attorneys  of  attachment 
of  the  land.  Intention  to  file  a  creditors'  bill, 
and  other  matters.  The  reason  the  notice 
was  of  no  avail  was  that  the  fttcts  prompting 
it  were  not  of  the  character  the  bank  as- 
sumed them  to  be. 

The  difficulty  with  the  bank's  case  Is  that 
Mrs.  Greene  was  solvent  and  the  contracting 
parties  acted  without  fraud,  actual  or  legal, 
upon  unimpeachable  consideration.  Every 
argument  advanced  by  the  bank  either  ig- 
nores, or  assumes  to  be  untrue,  one  or  more 
ot  these  facts,  and  it  is  not  necessary  to  ex- 
tend this  opinion  further,  except  to  say  that 
the  findings  of  fact  were  sustained  by  suffi- 
cient evidence,  and  the  conclusion  of  law  fol- 
lowed as  a  matter  of  course. 

The  judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurrins. 


(tOS  Kan.  itZi 

OFFKRI.H  GRAIN  ft  SUPPLY  CO.  ▼. 

ATCHISON,  T.  ft  S.  F.  HY.  CO.* 

(^o.  22241.) 

(Suprem*  Court  of  Kansas.     July  5,   1919.) 

(Sullabiu  h»  th«  Oomrt.) 

1.  Casbiebs   «=>2  — Delat   iir  Fitbnishiho 
Cabs— Disc  BiiiiKATioN. 

The  Rpciprocal  Demurrage  Act  (Gen.  St. 
1915.  H  &121-8424),  which  provides  statutory 
damages  against  a  railway  company  for  delay 
in  famishing  freight  cars,  and  which  provides 
similar  statutory  damages  in  favor  of  a  raUway 
company  against  a  shipper  for  delay  in  loading 
and  using  the  cars  furnished,  does  not  discrimi- 
nate against  the  railway  carrier. 

2.  Statdtbs  «s>64(2)— Pabtiai,  Ikvauditt— 
RxciPBOciCL  Demtjbbaoe  Act. 

The  prior  decisions  of  the  federal  Supreme 
Conrt  and  of  this  court  have  not  materially  af- 
fected the  Reciprocal  Demurrage  Act  as  a 
whole. 

B.  CaBBIEBS      «=320(5)    —  APFUCATIOIf     TOB 

Fbeiobt  Cabs— Deposit. 
A  shipper's  failure  to  make  a  partial  de- 
posit of  freight  charges  at  the  time  it  applied 
for  freight  can  does  not  bar  a  recovery  against 


the  railway  carrier  for  delay  in  furnishing  the 
cars,  nnless  the  carrier  made  a  demand  for  such 
partial  deposit  and  the  shipper  declined  to  com- 
ply therewith. 


from    District    Court,    Edwards 


Appeal 
County. 

Action  by  the  OJterle  Grain  &  Supply  Com- 
pany against  the  Atchison,  Topekn  ft  Santa 
P6  Railway  Company.  Judgment  for  defend- 
ant on  demurrer  to  petition,  and  plaintiff 
appeals.    Beversed  and  remanded. 

W.  B.  Uroadle,  of  Kinsley,  for  appellant 
W.  R.  Smith.  O.  J.  Wood,  and  A.  A.  Scott. 

all  of  Topeka,  and  William  Osmond,  of  Great 

Bend,  for  appellee. 

DAWSON,  3.  This  action  was  brought  to 
recover  certain  statutory  penalties  for  the 
failure  of  the  defendant  railway  company 
to  tumtsh  freight  cars  for  plaintiff's  use  in 
intrastate  commerce. 

Plaintiff's  petition  alleged  that  it  was  a 
corporation  engaged  in  the  business  of  buy- 
ing, shipping,  and  selling  grain  at  Offerle, 
in  Edwards  county,  and  that  at  various  dates 
In  the  latter  half  of  1916  It  filed  with  the 
defendant's  local  station  agent  written  ap- 
plications and  orders  for  freight  cars  for  the 
shipment  of  wheat  to  Hutchinson,  Wichita, 
and  other  Kansas  points,  and  that  the  de- 
fendant railway  company  failed  and  neglect- 
ed to  furnish  such  cars  for  many  days,  each 
Instance  being  particularly  specified.  For 
these  alleged  derelictions,  plaintiff  claimed 
a  large  sum  of  money,  calculated  upon  the 
number  of  days  of  delay,  at  the  statutory 
allowance  of  $5  per  car  per  day. 

Defendant's  demurrer  to  this  petition  was 
sustained.  Plaintiff  appeals.  To  review  this 
ruling  requires  an  examination  of  certain 
provisions  of  statute: 

Section  8420  of  the  General  Statutes  of 
1915  makes  it  the  duty  of  railway  companies 
to  fnmisli  cars  to  all  persons,  without  dis- 
crimination, who  may  apply  therefor  In  good 
faith,  for  the  transportation  of  frel^t  with 
reasonable  dispatch. 

The  other  pertinent  paragraphs  of  the 
statute  read: 

Section  8421:  "When  the  owner,  mnnager 
or  shipper  of  any  freight  of  any  kind  shall 
make  application  in  writing  to  any  superin- 
tendent, agent  or  other  person  In  charge  of  trans- 
portation of  any  railroad  company,  receiver,  or 
trustee,  operating  a  line  of  railway  at  any  point, 
that  cars  are  desired  upon  which  to  ship  any 
freight,  it  shall  be  the  duty  of  such  railway 
company,  trustee  or  other  person  in  charge 
thereof  to  supply  the  number  of  can  so  required 
at  the  point  indicated  in  the  application  within 
a  reasonable  time  thereafter,  not  to  exceed  six 
days  from  the  receipt  of  such  application,  and 
dhall  supply  such  cars  to  the  person  or  penoas 
so  applying  therefor  in  the  order  in  which  such 
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appliq^ons  arfe  made,  without  giving  preference 
to  anyi persons:  Provided,  if  the  application  be 
for  ten  cars  or  less,  the  same  shall  be  furnished 
in  three  days:  And  provided  further,  that  if 
the  application  be  for  thirty  ears  or  more,  the 
railway'  company  may  have  t^  full  days  in 
which  to  supply  the  cars.  The  time  provided 
in  this  act  for  the  furnishing  of  cars  as  herein- 
before set  out  shall  be  deemed  a  reasonable 
time,  but  this  shall  not  be  construed  as  excusing 
such  railroad  from  the  duty  of  furnishing  such 
cars  in  a  less  time  than  the  time  mentioned  in 
this  act  when  a  less  time  is  reasonable,  and 
the  shipper  makes  application  for  such  cars 
to  be,  furnished  in  a  less  time:  Provided,  that 
whenever  any  railroad  company  is  prevented 
from  complying  with  such  demand  to  furnish 
cars  as  aforesaid  by  any  accidental  or  unavoid- 
able  cause,  which  could  not  by  the  use  of  rea- 
sonable  foresight  and  diligence  have  been  avoid- 
ed, and  supplies  the  same  in  a  reasonable  time 
thereafter,  or  offers  to  do  so,  then  the  liability 
for  the  damages  herein  provided  for  and  for 
actual  damages  and  attorney's  fees  shall  not 
accrue." 

Section  8423:  "When  the  cars  are  applied  for 
under  the  provisions  of  this  chapter,  if  they 
are  not  furnished,  the  railway  company  so  faQ- 
ing  to  furnish  them  shall  pay  to  the  party  or 
parties  so  applying  for  them  the  sum  of  five 
dollars  per  day  for  each  car  failed  to  be  famish- 
ed as  exemplary  damages,  to  be  recovered  in 
any  court  of  competent  Jurisdiction,  and  all 
actual  damages  that  such  applicant  may  sus- 
tain for  each  car  failed  to  be  furnished,  to- 
gether with  reasonable  attorney  fees,  to  be  re- 
covered in  any  court  of  competent  jurisdiction ; 
but  nothing  in  this  act  shall  in  any  wise  affect 
the  right  or  remedy  of  any  shipper  or  other 
person,  as  the  same  may  exist  at  common  law 
or  under  any  statute,  to  recover  on  account  of 
failure,  delay  or  refusal  to  furnish  cars,  nor  to 
exempt  in  any  wise  any  such  railroad  company 
from  any  of  the  provisions  of  the  railroad  laws 
of  this  state  or  from  any  of  the  obligations  im- 
posed upon  railroad  companies  and  common 
carriers  by  the  common  law." 

"Section  8424:  "Such  applicants  shall,  at  the 
time  of  applying  for  such  car  or  cars,  if  specific- 
ally required  so  to  do,  deposit  with  the  agent 
of  the  company  one-fourth  of  the  freight  charges 
for  use  of  such  car  or  cars;  otherwise  the 
compony  shall  not  be  excused  for  not  furnish- 
ing cars  on  account  of  failure  to  make  tender 
on  the  part  of  any  shipper:  Provided,  that  such 
one-fourth  docs  not  exceed  the  sum  of  ten  dol- 
lars per  cor;  and  such  applicant  shall,  within 
forty-eight  hours,  computing  from  seven  a.  m. 
the  day  following  the  placing  of  the  car  or  cars, 
after  such  car  or  cars  have  been  delivered  and 
placed,  as  hereinbefore  provided,  fully  load  the 
same,  and  upon  failure  to  do  so  he  shall  pay 
to  the  company  the  sum  of  five  dollars  per  day 
for  each  car  not  used,  while  held  subject  to  the 
applicant's  order:  Provided,  that  where  appli- 
cations arc  made  on  several  days,  all  of  which 
are  filed  on  the  same  day,  the  applicant  shall 
have  forty-eight  hours  to  load  the  car  or  cars 
furnished  on  the  next  application,  and  so  on; 
and  the  penalty  prescribed  shall  not  accrue 
as  to  any  car  or  lot  of  cars  applied  for  on  any 
one  day  until  the  period  within  which  they  may 
be  loaded  has  expired.  And  if  the  said  appli- 
cant shall  not  use  such  cars  so  ordered  by  him, 
and  shall  so  notify  the  said  company  or  its 


agent,  he  shall  forfeit  and  pay  to  the  said  rail- 
road company,  in  addition  to  the  penalty  herein 
prescribed,  the  actual  damages  that  such  com- 
pany may  sustain  by  the  said  failure  of  the  said 
applicant  to  use  said  cars;  Provided,  that  if 
any  applicant  shall  elect  to  order  cars  without 
a  deposit,  as  provided  in  this  section,  neither 
party  shall  be  liable  for  the  penalties  prescribed 
in  this  and  the  preceding  section." 

The  defendant  seeks  to  Justify  the  trial 
court's  ruling  on  the  demurrer  by  a  discus- 
sion of  three  propositions: 

(1)  The  act,  while  professing  to  be  recip- 
rocal in  its  terms,  discrUninates  against  tbe 
carrier. 

(2)  Prior  federal  and  state  adjudications 
as  to  the  partial  invalidity  of  tbe  act  render 
it  invalid  as  a  whole. 

(3)  PlaintUTs  failure  to  make  a  partial 
deposit  of  freight  charges  on  the  cars  or- 
dered bars  It  from  recovering  the  statutory 
penalties. 

[1]  These  contentions  will  be  noted  in  or- 
der. While  this  statute  is  commonly  known 
and  designated  as  the  reciprocal  demurrage 
law,  yet  it  is  mainly  a  regulatory  enactment 
under  tbe  state's  general  police  power.  As 
such  It  does  not  necessarily  have  to  be  ex- 
actly reciprocal  in  all  its  parts.  So  far  as 
concerns  those  duties  which  tbe  carrier  as  a 
public  service  corporation  has  assumed,  they 
may  be  enforced  by  police  regulations, 
whether  such  regulations  should  be  similarly 
framed  to  fit  tbe  circumstances  of  tbe  car- 
rier's private  patrons,  tbe  shippers,  or  not. 
Certain  details  of  this  act  not  pertinent  to 
this  lawsuit  are  pointed  out  by  def^idant, 
but  our  discussion  must  be  restricted  to  tbe 
questions  properly  involved  In  tbe  instant 
case.  The  present  action  is  for  .$5  per  day 
for  eadi  car  wbidi  defendant  failed  to  fur- 
nish within  the  time  allowed  by  law.  OeUi 
Stat.  1915,  iS  8421-8424.  This  allowance  is 
designated  in  tbe  statute  as  "exemplary  dam- 
ages" and  as  "penalties."  The  name  is  on- 
important.  It  is  a  statutory  allowaiiice  of 
damages  for  neglect  to  perform  a  legal  duty ; 
it  is  a  legislative  estimate  of  tbe  damages 
usually  attendant  on  such  delinquency.  In 
Grain  &  Lumber  Co.  v.  Railway  Co..  85  Kan. 
281,  283,  116  Pac  906.  it  was  said: 

"The  so-called  penalties  are  in  fact  statutory 
damages.  The  damage  to  the  plaintiff  for  fail- 
ure to  supply  one  car  may,  in  fact,  have  been 
many  dollars,  or  in  case  of  the  advance  in  the 
price  of  his  grain,  a  delay  in  the  time  of  the 
shipment  may  have  been  an  actual  benefit  to 
him.  The  Legislature  did  not  leave  the  ques- 
tion of  amount  of  damage  to  be  settled  by  evi- 
dence, for  the  reason,  perhaps,  that  the  expense 
of  litigating  tbe  question  would  render  the  law 
nugatory,  but  prescribed  a  certain  san  which, 
no  more  and  no  less,  could  be  recovered  for  fail- 
ure to  comply  with  the  law  each  day  and  for 
each  car.  The  language  of  the  act  is  that  tbe 
party  in  default  'shall  forfeit,'  etc.  This  is 
called  a  forfeiture  or  penalty,  but  it  is  in  lieu 
of  damages— is  in  fact  damages." 
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Car  attention  Is  directed'  to  that  feature  of 
the  act  which  provides  for  actual  damages 
snstained  by  the  shipper  for  the  carrier's 
failure  to  furnish  cars,  in  addition  to  the 
statutory  damages.  Gen.  Stat  1916,  {  8423. 
But  plaintur  seeks  no  recoveiy  under  the  pro- 
Tlsioa  for  actual  damages.  If  the  allowance 
of  |&  i>er  day  were  In  fact  penal  or  exem- 
plary. It  ml^t  be  recoTered  In  addition  to 
actual  damages,  when  the  latter  were  once 
proved,  but  not  otherwise.  Schlppel  v.  Nor- 
ton, 38  Kan.  567, 16  Pac.  804 ;  Ramey  v.  Tel- 
egraph Co.,  94  Kan.  196,  146  Pac.  421.  But 
the  proper  Interpretation  of  the  provision 
allowing  "actual  damages"  in  addition  to  the 
prescribed  statutory  damages  of  $5  per  car 
per  day  for  delay.  If  not  completely  clarified 
In  Grain  ft  Lumber  Ca  v.  Railway  Co.,  su- 
pra, as  quoted  above,  cannot  be  settled  here, 
since  no  "actual  damages"  other  than  those 
which  may  be  considered  as  merged  or  in- 
cluded in  the  statutory  damages  are  de- 
manded. 

The  provision  for  attorney's  fees  has  l>eai 
eliminated  by  the  decision  of  the  United 
States  Supreme  Court  (Atchison  &  Santa 
F«  Ry.  V.  Vosburg,  238  U.  S.  66,  35  Sup.  Ct. 
675,  69  L.'Ed.  1199,  L.  R.  A.  1915E,  953),  and 
the  latest  of  our  own  decisions  lays  at  rest 
any  lingering  notion  that  the  act  concerns 
Itself  with  delays  in  the  furnishing  of  cars 
for  use  in  interstate  commerce  (Mercantile 
Co.  ▼.  Railroad  Co.,  108  Kan.  627,  175  Pac. 
609). 

So  tBT  as  the  statute  is  concerned,  we  fail 
to  discern  any  serious  discretpaney  In  its  re- 
ciprocal features,  assuming  that  substantial 
reciprocity  between  the  respective  rights, 
dutlefl,  and  liabilities  of  the  carrier  and  the 
shipper  would  be  necessary  to  uphold  it  If 
the  carrier  fails  to  furnish  the  cars  within 
the  time  allowed,  it  Is  liable  to  the  shipper 
In  the  sum  of  $5  per  car  per  day.  If  the 
shipper  fails  to  use  the  car  within  the  time 
allowed,  he  must  pay  the  carrier  $&  per  day 
for  his  delay.  That  far  the  matter  is  pre- 
cisely reciprocal.  Generous  provision  la 
made  by  the  statute  to  excuse  the  carrier 
for  unavoidable  delays  in  furnishing  cars. 
"Provided,"  says  the  statute,  "that  whenever 
any  railroad  company  is  prevented  from  com- 
plying with  such  demand  to  furnish  cars  as 
aforesaid  by  any  accidental  or  unavoidable 
cause,  which  could  not  by  the  use  of  reason- 
able foresight  and  diligence  have  been  avoid- 
ed, and  supplies  the  same  In  a  reasonable 
time  thereafter,  or  offers  to  do  so,  then  the 
liabUlty  for  the  damages  herein  provided  for 
and  for  actual  damages  and  attorney's  fees 
shall  not  accrue."    Section  8421. 

This  provision  was  discussed  by  the  Chief 
Justice  In  MUling  Co.  v.  Railway  Co.,  82 
Kan.  266, 108  Pac.  137: 

'^be  contention  there  (Patterson  v.  Railway 
Co.,  77  Kan.  236  [94  Pac  138,  15  L.  R.  A.  (N. 
S.)  7332^  was  that  the  regulations  of  the  atat- 


Qte  were  so  nnieasonable  and  drastic  as  to 
transcend  the  regulating  power  of  the  Legisla- 
ture. It  was  •  *  •  held  that  to  be  within 
the  police  power  -of  the  state  these  regulations 
most  be  reasonable.  It  was  recognized  that  if 
the  statute  made  absolute  reqairements  with 
which  the  carrier  could  not  comply,  or  which 
were  unreasonable  and  oppressive,  it  could  not 
be  sustained.  To  uphold  the  statute  a  liberal 
view  was  taken  of  the  provision  that  the  car- 
rier should  nob  be  liable  to  penalties  for  strikes, 
unavoidable  accidents,  or  other  public  calam- 
ities.   •    •    • 

"It  is  the  duty  of  a  railway  company  to  pro- 
vide such  equipment  and  cars  as  will  meet, 
not  only  the  ordinary  and  usual  requirements 
of  the  trafiBc,  but  also  such  increase  of  traffic 
and  demand  for  cars  as  can  be  reasonably  antici- 
pated. If,  however,  there  is  a  rush  of  business 
or  a  congestion  of  traffic  which  could  not  rea- 
sonably have  been  foreseen,  and  a  drlay  arises 
trom  circumstances  wholly  beyond  the  control 
of  the  company,  it  should  be  regarded  as  ab- 
normal and  such  an  unavoidable  accident  as  will 
relieve  the  company  from  the  penalties  of  the 
act" 

While  that  provision  of  the  statute  seems 
fair  and  Just,  there  is  nothing  in  the  statute 
precisely  reciprocal  thereto  for  the  shipper's 
Iteneflt  It  was  hardly  practical  to  make  it 
so.  The  shipper  ordinarily  knows  positively 
when  he  can  use  the  cars;  the  carrier  cannot 
always  know  for  certain  when  it  can  furnish 
them.  The  statute  provides  that  the  liability 
of  the  shipper  shall  continue  so  long,  but  only 
so  long,  as  the  cars  are  held  unused  "subject 
to  the  applicant's  order."  The  act  contem- 
plates that  ordinarily  the  carrier  can  and 
should  furnish  the  cars  promptly,  and  penal- 
izes it  for  delays  without  good  excuse.  A 
good  excuse  will  altogether  absolve  the  car- 
rier. And  the  act  contemplates  that  ordi- 
narily the  shipper  can  and  should  use  the  fur- 
nished cars  promptly,  and  it  penalizes  him 
for  delays  in  loading  the  cars ;  and  the  ship- 
per's liability  will  continue,  as  it  Justly 
should,  until  he  notifies  the  carrier  that  he 
will  not  use  the  cars.  That  notification  will 
terminate,  but  not  discharge,  a  shipper's  lia- 
bility which  has  then  accrued.  This  seems 
to  be  no  serious  departure  from  practical  re- 
ciprocity or  practical  Justice;  and  It  seems 
to  be  the  proper  construction  of  the  act, 
when  read  in  the  light  of  our  own  and  the 
Supreme  Court's  prior  adjudications  on  this 
general  subject  unless  we  are  to  adopt  de- 
fendant's view  that  the  prior  decisions  of 
this  court  and  the  federal  Supreme  Court 
so  materially  affect  the  statute  as  a  whole 
that  no  part  of  it  should  be  allowed  to  stand. 

[2]  Let  us  pass  to  that  question.  What 
prior  adjudications  have  affected  the  scope  of 
this  act?  There  was  the  Vosburg  Case,  In 
which  the  federal  Supreme  Court  held  the 
provisions  allowing  an  attorney's  fee  for  the 
shipper  in  a  successful  suit  against  the  car- 
rier for  penalties  was  unconstitutional. 
Atchison  &  Santa  F6  Ry.  T.  Vosburg,  238  U. 
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S.  66,  35  Sup.  Ct.  675,  69  L.  Ed.  1199,  L.  B. 
A.  191i5E,  953.  That  infirmity  was  an  incon- 
Bequential  detaU.  Wbat  has  this  court  said 
which  abridges  the  scope  of  the  act?  The 
decision  in  Patterson  v.  Railway  Co.,  77  Kan. 
236,  94  Pac.  138,  15  L.  R.  A.  (N.  S.)  733,  up- 
holding a  penalty  of  $1  per  day  for  failure 
to  furnish  cars  for  use  In  interstate  com- 
merce, was  rendered  before  the  act  was 
amended  in  1907 ;  and  It  was  based  upon  the 
federal  Supreme  Court's  ruling  in  Houston 
&  Tex.  Cent  Railroad  v.  Mayes,  201  U.  S. 
321,  26  Sup.  Ct  491,  50  L.  Ed.  772,  which  ad- 
mitted that  a  Texas  statute  Imposing  $25 
per  day  for  failure  to  furnish  cars,  whUe  in- 
THltd,  was  "not  far  from  the  line  of  proper 
polt<«  refralation." 

In  Shit)plng  Ass'n  ▼.  Railway  Co.,  90  Kan. 
264.  13.3  Pac.  883,  the  statute  as  amended  was 
upheld  chiefly  on  the  theory  that  the  ship- 
meuts  delayed  by  failure  to  furnish  cars 
were  between  points  in  Kansas,  and  that  the 
shiiiper  was  not  concerned  In  certain  ar- 
rangements, of  which  he  knew  nothing  and 
to  which  he  was  not  a  party,  which  existed 
between  the  consignee  and  the  carrier,  by 
which  the  shipments  after  "milling  in  tran- 
sit" were  to  more  forward  into  interstate 
commerce  on  the  balance  of  a  through  rate 
from  the  first  shipping  point  However,  this 
decision  did  not  concede  that  the  $5  per  day 
penalties  could  not  be  applied  if  the  cars  de- 
layed were  for  use  in  interstate  commerce^ 

But  in  the  recent  case  (Mercantile  Co.  ▼. 
Railway  Co.,  103  Kan.  527.  176  Pac  699)  It 
was  squarely  held  that  our  act  did  not  con- 
cern itself  with  interstate  commerce,  and 
that  it  dealt  only  with  tnstrastate  carriage. 
This  was  merely  the  correct  and  unequivocal 
de<-Iaratlon,  which  might  have  been  made 
with  certainty  at  any  time  since  the  federal 
decision  in  Chi.,  R.  I.,  etc.,  Ry.  v.  Hardwick 
Elevator  Co.,  226  U.  S.  426,  83  Sup.  Ct  174, 
57  U  Ed.  284.  46  L.  R.  A.  (N.  S.)  203.  A  cor- 
rect interpretation  of  an  act  is  not  an  im- 
pairment of  it,  and  the  decision  In  the  Mer- 
cantile Company's  Case  has  had  no  effect  on 
the  statute  as  a  whole.  This  leaves  it  nec- 
essary only  to  consider  the  effect  of  the  de- 
ci.slon  in  the  case  of  the  Grain  ft  Lumber 
Co.,  supra,  where  the  statutory  "penalties" 
and  "exemplary  damages"  were  declared  to 
be  in  lieu  of  damages.  That  decision  did  im- 
pair the  act.  The  act  provided  for  "exem- 
plary damages"  or  "penalties"  against  the 
carrier  for  failure  to  furnish  cars,  and 
against  the  shipper  for  failure  to  load  and 
use  the  cars,  and  provided  also,  in  addition 
thereto,  for  actual  damages  for  both  shipper 
and  carrier.  The  effect  of  the  Grain  ft  Lum- 
ber Company  Interpretation  was  simply  to 
hold  that  the  provision  for  "actual  damages" 
was  reckoned  to  be  merged  in  the  statutory 
damages  of  $6  per  day.  That  decision  was 
rendered  in  1911.  If  that  decision  did  not 
correctly   Interpret  the  legislative  purpose, 


it  would  seem  that  the  Leglslatture  would 
have  set  the  matter  right  by  subsequent 
amendment,  as  it  has  had  several  opportuni- 
ties to  do  ao  since  1911.  Summarizing,  then, 
what  the  courts  have  done  to  this  act:  It 
has  been  held  that  the  provision  for  attor- 
ney's fees  is  void ;  it  has  been  held  that  the 
act  does  not  govern  delays  In  furnishing  cars 
for  Interstate  use ;  and  it  has  been  held  that 
the  "exemplary  damages"  or  "penalties"  are 
all-  the  damages  the  shipper  may  recover, 
and,  doubtless  also,  all  the  damages  the  car- 
rier may  recover. 

We  are  of  the  opinion  that  these  decisions 
have  not  materially  impaired  the  act  as  a 
whole:  We  think  the  subject-matter  so  im- 
portant to  the  commercial  welfare  of  this 
state,  so  Important  to  the  carriers  and  ship- 
pers alike,  that  the  Legislature  would  have 
enacted  It  If  the  members  had  been  authori- 
tatively advised  that  an  attorney's  fee  could 
not  l>e  assessed  against  the  carrier  which 
might  lose  its  lawsuit  unless  the  carrier  were 
also  awarded  an  attorney's  fee  If  it  won  the 
lawsuit.  We  think  the  Legislature  would 
have  provided  statutory  damages  for  delays 
in  furnishing  or  loading  freight  cars  for  use 
in  intrastate  commerce  if  it  had  been  antbor- 
itatlvely  Instructed  that  such  penalizations 
in  interstate  commerce  were  not  its  concern 
but  that  of  Congress.  We  think  that  the 
Legislature  would  have  enacted  the  statute 
even  if  It  had  known  that  technical  penal- 
ties must  go  to  the  school  fund,  and  not  to 
the  complaining  party,  and  that  technical 
"exemplary  damages'*  could  only  be  awarded 
where  technical  "actual  damages"  were 
pleaded  and  proved.  We  think  the  Legisla- 
ture has  shown  Itself  to  be  fully  satisfied 
with  the  interpretation  of  the  "penalty"  and 
"exemplary  damage"  provisions  of  the  stat- 
ute whidi  this  court  has  made;  and  this 
court  is  of  opinion  that  the  various  separate 
regulatory  details  covered  by  the  act  are  so 
important  that  the  presumption  should  be 
Indulged  that  the  legislative  Intention  was  to 
regulate  each  of  them  no  matter  what  might 
happen  to  any  of  the  merely  incidental  tea- 
tures  of  the  act  when  Judldally  scrutinized 
under  constitutional  tests. 

[3]  Let  us  next  examine  defendant's  third 
point — the  plaintiff's  failure  to  make  a  par- 
tial deposit  of  freight  charges  on  the  cars 
ordered.  Does  that  failure  bar  a  recovery? 
Not  necessarily.  The  statute  provides  that 
the  shipper  shall  make  a  deposit  of  one- 
fourth  of  the  freight  charges  for  the  cars 
ordered,  "if  specifically  required  to  do  so." 
Unless  plaintiff  was  speciflcaUy  required  to 
do  so  by  the  carrier,  it  was  not  bound  to  do 
so  as  a  condition  precedent  to  a  recovery  for 
defendant's  dereliction.  Mercantile  Co.  v. 
Railway  Co.,  supra.  If  speciflcaUy  required 
to  put  up  a  partial  deposit,  the  shipper  might 
decline,  but  if  it  does  decline  it  cannot  have 
a  recovery.    This  matter  is  fairly  reciprocal. 
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The  carrier  need  not  demand  the  depoedt, 
bnt  It  win  not  forfeit  Its  right  to  demurrage 
If  it  does  not  make  the  demand.  The  shipper 
need  not  tender  a  deposit,  if  it  Is  not  de- 
manded, and  It  will  not  forfeit  its  right  to 
the  statutory  penalty  by  a  mere  failure  to 
tender  what  the  carrier  has  faUed  to  de- 
mand. The  Immunity  from  penalties  arises 
where  the  carrier  specifically  demands  the 
advance  freight  charges  and  the  shipper 
elects  not  to  pay  them.  The  carrier  has  a 
slight  adrantage  here  because  It  may  always 
make  the  demand,  and  if  the  demand  is  com- 
piled  with  it  may  recoup  or  partly  recoup  its 
damages  from  the  shipper's  deposit  without 
resort  to  litigation  if  the  latter  fails  to  use 
the  cars  promptly.  The  shipper  has  no  pre- 
cise offset  to  that  advantage,  hut  the  matter 
as  a  whole  Is  an  approximation  of  Justice. 

It  must  he  borne  in  mind  that  this  case  is 
only  here  on  a  demurrer  to  a  petition.  What 
the  farts  were  touching  a  demand  for  ad- 
vance freight  charges  were  not  pleaded,  and 
did  not  have  to  be  pleaded.  The  defendant 
can  plead  those  facts;  they  are  or  may  he 
part  of  defendant's  case.  A  careful  scrutiny 
of  the  petition  and  of  the  date  on  which  it 
was  filed  seems  to  disclose  that  part  of  these 
demurrnge  claims  may  be  barred  by  lapse  of 
time  (Milling  Co.  v.  Railway  Co.,  82  Kan. 
256, 108  Pac.  137),  but  that  is  not  urged  now, 
and  can  be  taken  care  of  in  the  further  pro- 
ceedings. The  demurrer  to  plaintiff's  peti- 
tion should  have  been  overruled. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent 
herewith. 

All  the  Justices  concurring. 


(106  Kan.  289) 

WHGTZELIi  V.  ATCHISON.  T.  &  S.  P.  RY. 
CO.    (No.  22264.) 

(Supreme  Court  of  Kansas.    July  6,  191d.) 

(Sylialmt  hf  fke  Court.) 
X.  Mastkb    ANn   Servant   ^=»245(5)  —  Obb- 

OIKNCE  TO  OanKR  —   CONTBSBUTOBT  NEOU- 
OENCB. 

The  rule  is  followed  that  a  workman  order- 
ed Into  a  place  of  danger  and  injnred  is  not, 
by  obeying  such  order,  gnilty  of  contributory 
negligence  nnless  the  danger  is  so  plain  that 
no  prudent  man  would  encounter  it. 

2.  IIas^eb  anu  Servant  «=>289(37)  —  Con- 

TRIBUTOBT      NeOLIOENCE  —   QUESIIOR      FOB 
JUBT. 

The  allegations  of  the  pleading  involved 
herein  do  not  as  against  a  demurrer  show  a 
fatal  lack  of  prudence  on  the  part  of  the  work- 
man, but  present  a  question  for  determination 
by  a  jury 


Appeal  from  District  Court,  Reno  County. 

Action  by  L.  O.  Whetzelt  against  the  At- 
chison, Topeka  ft  Santa  F6  Railway  Com- 
pany. Fron  an  order  overruling  its  demurrer 
to  the  first  count  of  plaintiff's  amended  pe- 
tition, defendant  appeals.     Order  affirmed. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  J.  S.  Simmons,  of  Hutchin- 
son, for  appellant. 

V.  Dumont  Smith,  of  Butdiinson,  for  ap- 
pellee. 

WEST,  J.  The  defendant  appeals  from  an 
order  overruling  Its  demurrer  to  thf  flr«t 
count  of  the  plaintiffs  amended  petition. 
This  pleading,  in  substance,  alleged  tluii  me 
plaintiff,  29  years  old,  in  perfect  health,  and 
capable  ,of  performing  any  kind  of  manual 
labor,  had  been  employed  by  the  defendant 
in  connection  with  Its  boilers  and  pumping 
plants  at  various  points  on  the  defendant's 
line  of  road,  and  that  on  the  day  of  the 
injury  the  defendant  was  having  its  boilers 
in  Hutchinson  repaired,  and  the  basement  of 
the  building  cleaned  out  of  brick  and  otheir 
refuse ;  that  the  foreman  of  the  work  order- 
ed the  plaintiff  to  help  remove  this  rubbish 
with  a  wheelbarrow,  which  was  out  of  the 
ordinary  line  of  his  employment,  and  which 
was  work  he  was  not  accustomed  to;  that  the 
defendant  negligently  put  in  a  plank,  placed 
at  an  Incline  from  the  floor  of  the  ba!«ement 
to  an  opening  above  ground  over  which  plank 
the  plaintiff  was  required  to  wheel  the  Imr- 
row  loaded  with  brick;  that  the  plank  was 
too  narrow  for  the  purpose  and  was  Insnffl- 
ciently  based  and  supported;  that  white- 
wash had  been  splashed  on  the  floor  of  the 
basement,  some  of  wbldi  had  gotten  on  the 
plaintiffs  shoes  and  made  them  slippery, 
without  his  knowledge,  and  in  attempting  to 
wheel  np  the  plank  his  feet  slipped  and  he 
was  injured;  that  he  was  acting  under  the 
direction  of  the  foreman;  "that  the  xntd  in- 
Jury  was  caused  in  part  by  the  leaving  of 
the  lime  on  the  floor,  •  •  •  and  in  imrt 
by  the  fact  that  the  said  plank  was  too  ntir- 
row,  and  not  sufficiently  supported  for  the 
purpose  for  which  It  was  used." 

The  defendant  contends  that  this  tellH  a 
story  of  known  danger  into  which  the  plain- 
tiff went  at  his  own  risk,  and  authorltie.»  are 
dted  to  sustain  the  contention. 

[1,2]  The  plaintiff  Insists  that  by  well- 
settled  principles  a  workman,  acting  under 
the  Immediate  direction  of  his  foreinnn.  un- 
der the  circumstances  described,  is  not  bar- 
red from  recovery  unless  the  risk  was  so 
apparent  that  with '  prudence  It  would  not 
have  been  Incurred,  and  that  this  Is  a  ques- 
tion for  the  Jury. 

The  allegations  are  sndi  that  much  can  be 
said  and  many  authorities  dted  on  both 
sides;    but,  under  the  rule  of  liberality  ao 
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corded  to  a  petition  as  against  a  primary  at- 
tack bj-  demurrer,  the  express  allegations  of 
the  cause  of  the  Injury  and  the  presence  and 
direction  of  the  foreman  were  sufllclent  to 
justify  the  introduction  of  evidence  for  the 
submission  of  the  case  to  a  Jury.  The  gener- 
al rule  applicable  was  stated  In  Wurtenber- 
ger  V.  Railway  Co.,  68  Kan.  642,  75  Pac. 
1(M9,  Syl.  2: 

"Where  a  master  orders  a  servant  Into  a 
situation  of  danger,  and,  in  obeying  the  com- 
mand, he  is  injured,  the  law  will  not  charge 
him  with  contributory  negligence  or  with  an  as- 
■amption  of  the  risk,  unless  the  danger  was  so 
glaring  that  no  prudent  man  would  have  en- 
countered it,  even  under  orders  from  one  hav- 
ing authority  over  him." 

The  same  rule  was  announced  in  Railroad 
Co.  V.  Morris,  76  Kan.  836,  93  Pac.  153,  Syl. 
2,  3,  13  L.  R.  A.  (N,  S.)  1100,  with  the  addi- 
tion that  in  such  cases  reasonable  care  and 
prudence  are  questions  for  the  jury. 

See,  also,  CarlUo  v.  Construction  Co.,  81 
Kan,  823,  106  Pac.  1050;  Young  v.  Railway 
Co.,  82  Kan.  332, 108  Pac.  99 ;  Drake  v.  Street 
Railway  Co.,  96  Kan.  727,  729.  153  Pac.  539, 
h.  R.  A.  1916E,  332. 

Of  coarse,  if  the  allegations  show  as  a  mat- 
ter of  law  that  the  plnlntier  was  fully  cog- 
nizant of  the  situation  and  danger  and  took 
his  chances,  no  cause  of  action  is  shown. 

But  in  view  of  the  averments  of  the  danger 
and  his  own  ignorance  thereof  and  the  new- 
ness of  the  work  to  blm,  be  stated  a  case 
proper  for  the  determination  of  a  Jury. 

The  order  orermllng  the  demurrer  is  af- 
firmed. 

All  the  Justices  concurring. 


(lOS  Kan.  134) 

JACOBS  V.  HAmLTON  COAL  &  MERCAN- 
TILE CO.    (No.  22083.) 

(Supreme  Court  of  Kansas.    July  5.  1919.) 

(Syllabut  bi/  the  Court.) 

1.  Action  under  Workmen's  C!oufensation 
Act— Conditions  Pbeckdbnt. 

Under  the  Workmen's  Compensation  Act 
(section  5916  of  the  General  SUtutes  of  1915) 
proceedings  against  an  employer  to  recover  com- 
pensation for  an  injury  sustained  by  a  work- 
man in  the  course  of  bis  employment  cannot  be 
maintained  unless  a  claim  for  compensation  has 
been  made  within  three  months  after  the  acci- 
dent. 

2.  Masteb  and  Servant  «=9412— Woskmen's 
. Compensation  Act— Finding  of  Fact  — 
'^'Conclusiveness. 

The  trial  court's  finding  of  fact,  based  upon 
sufficient,  though  conflicting,  testimony,  that  a 
ilaim  for  compensation  was  not  made  within 
thtee  months,  is  conclusive  on  appeal. 


3.  Master  and  Sekvant  <fs=>412— Workmen's 
Compensation  Act— Right  of  Rkcovebt— 
Evidence. 

Errors  concerning  the  admission  and  ex- 
clusion of  evidence  which  relate  to  alleged  in- 
juries for  which  no  action  can  be  maintained 
need  no  attention  on  appeal. 

4.  Master  and  Servant  4=3385(8)  —  Work- 
men's Compensation  Act- Award. 

The  evidence  and  findings  pertaining  to  an 
allowance  of  $114  for  compensation  for  in- 
juries to  a  workman  examined,  and  no  error 
discerned  therein. 

Appeal  from  District  Conrt,  Crawford 
CJounty. 

Actions  by  Ben  Jacobs  against  the  Hamil- 
ton (3oaI  ft  Mercantile  (Company.  Judgment 
of  nonsuit  In  one  action  and  as  to  one  of  the 
counts  in  the  second  action,  and  Judgment 
for  compensation  on  the  other  count,  and 
plaintiff  appeals.    Affirmed. 

Thomas  W.  CSark,  of  Pittsburg,  for  appel- 
lant 

J.  J.  Campbell,  P.  a  Nulton,  and  C.  O.  Pln- 
gry,  all  of  Pittsburg,  for  appellee. 

DAWSON,  J.  The  plaintiff  brought  two 
actions  for  compensation  for  Injuries  alleged 
to  have  been  sustained  In  defendant's  coal 
mine. 

The  first  action  was  for  an  injury  to  plain- 
tiff's leg  alleged  to  have  been  sustained  on 
October  11,  1916.  The  second  action,  in  two 
counts,  was  for  an  alleged  injury  to  Ills  eye 
which  occurred  on  June  1.  1917,  and  for  in- 
juries to  bis  back  and  shoulder  which  occur- 
red on  August  17,  1917.  The  actions  were 
consolidated  in  the  district  court 

A  Jury  was  waived,  and  the  plaintiff  was 
nonsuited  on  his  claims  for  compensation  for 
bis  alleged  injuries  of  October,  1916,  and 
.rune,  1917,  on  findings  of  the  court  that 
plaintiff  had  failed  in  each  instance  for  more 
than  three  months  to  make  any  demand  ott 
defendant  for  compensation.  Plaintiff  pre- 
vailed in  his  claim  for  compensation  for  his 
injuries  sustained  on  August  17, 1917. 

Dissatisfied  with  the  findings  of  the  court 
touching  his  failure  to  make  timely  deiimnds 
for  compensation  for  his  alleged  injuries  of 
October,  1916,  and  June,  1917,  and  because  o£ 
the  small  amount  $114,  awarded  him  foi-  bis 
liijuries  sustained  in  August,  1917,  be  ap- 
peals. ■  '■  tv      ' 

£1,21  Noting  plainttl^s  assignment  of  er- 
rors in  the  order  presented,  thi^  court  can 
discern  no  way  to  disturb  the  trial  court's 
findings  that  no  demands  ,vrere  made  upon 
defendant  for  compensation;  within  thaeer 
months  after  bis  alleged  faijuries  'were  sus- 
tained in  October,  1916,  '  and  J<ane,  191T.' 
Such  a  demand  was  a  condition  precedent  to' 
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A  ri;;bt  of  action  under  the  plain  tenna  of  the 
statute. 

"Proceedings  for  the  recovery  of  compeosa^ 
tion  nnder  this  act  shall  not  be  maintainable 
*  *  *  unless  a  claim  for  compensation  has 
been  made  within  three  months  after  the  acci- 
dent   •    •    •  "    G«i.  Stat  1»15,  {  6916. 

See  Smith  t.  Process  Co.,  100  Kan.  40,  163 
Pac  646. 

■Plaintiff  qnotes  some  evidence  which  faint- 
ly tends  to  show  that  timely  demands  were 
made  for  compensation.  The  evidence  for 
the  defendant  to  the  contrary  was  positive 
and  eonTlndng,  and  It  was  the  function  of 
the  trial  court  to  determine  the  truth  of  these 
disputed  facts,  and  Its  findings  thereon  are 
conclusive  on  appeal.  Brulngton  v.  Wagoner, 
100  Kan.  439,  164  Pac.  1057;  Wldeman  v. 
Fftlvre,  100  Kan.  102,  163  Pac.  619,  Ann.  Cas. 
1918B,  1168.  Some  of  the  evidence  quoted  to 
prove  a  demand  would,  under  our  decisions, 
tend  to  prove  notice  of  the  injuries  (Gen.  Stat. 
1915,  i  5916;  Ackerson  v.  Zinc  Co.,  06  Kan. 
783,  153  Pac.  630;  Knoll  v.  City  of  Sallna, 
98  Kan.  428, 157  Pac.  1167;  Smith  v.  Process 
Co.,  100  Kan.  40,  163  Pac.  645,  L.  B.  A. 
1916A,  244,  245),  but  the  trial  court's  decision 
did  not  rest  on  the  question  of  notice.  Plain- 
tiff testified  to  a  conversation  with  Hamilton, 
the  president  of  the  defendant  company,  by 
whom  he  was  offered  $13  for  Injuries,  which 
he  declined  to  accept  This  offer,  he  con- 
tends should  be  construed  as  a  waiver  of  spe- 
dflc  demand.  One  trouble  with  that  conten- 
tion is  that  Hamilton  also  testified  as  to  that 
Incident,  and  he  said  that  the  matter  of  an 
Injury  to  the  leg  or  to  the  eye  was  not  In- 
volved, that  he  never  knew  of  those  injuries, 
and  that  this  •conversation  related  to  the 
third  Injury,  to  plaintiff's  back  and  shoulder, 
and  that  the  offer  was  simply  for  the  period 
which  plaintiff  himself  estimated  that  his  last 
Injury  would  delay  hia  return  to  work.  Obvi- 
ously the  trial  court  accepted  Hamilton's  ex- 
planation of  the  offer  as  true ;  and  conse- 
quently that  Incident  did  not  answer  the  pur- 
pose of  a  demand  nor  serve  as  a  waiver  of 
demand  for  compensation  for  the  earlier  in- 
juries. 

[3]  Some  complaint  is  made  touching  the 
admission  and  exclusion  of  evidence,  but,  as 
these  matters  relate  to  the  alleged  Injuries  of 
October,  1916,  and  June,  1917,  for  which  no 
action  would  lie  because  of  failure  of  timely 
demands,  these  errors  need  no  consideration. 
[4]  The  only  other  error  assigned  which  is 
worthy  of  note  is  plaintiff's  complaint  touch- 
ing the  paucity  of  the  compensation  allowed 
for  his  injuries  sustained  on  August  17,  1917. 
The  award  or  Judgment  was  pursuant  to  the 
trial  court's  findings,  viz.: 

"Court  further  finds  on  proof  offered  that  the 
plaintiff  yim  injured  in  mine  No.  6  of  the  de- 
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fendant;<)on  the 
1917.,  »    •   • 

"Court  further  finds  on  proof  offered  that  the 
plaintiff's  average  weekly  earnings  for  10 
months  prior  to  the  17th  day  of  August,  1917,i 
amounted  to  $5  per  week. 

"Court  further  finds  as  a  result  of  said  in> 
jury  .sustained  by  the  plaintiff  on  August  17, 
1917,  plaintiff  was  totally  disabled  to  do  and 
perform,  manual  labor  for  a  period  of  6  weeks. 

"Court  further  finds  that  the  plaintiff  was 
partially  disabled  to  do  manual  labor  as  a  re- 
sult of  said  injury  for  a  farther  period  of  16 
weeks. 

"Court  farther  finds  that  the  plaintiff  is  en^ 
titled  to  compensation,  on  account  of  said  ac- 
cidental injury  for  a -period  of  5  weeks  at  $6 
per  week  and  in  the  total  sum  of  $30. 

"Court  farther  finds  that  the  plaintiff  is  en- 
titled to  compensation  on  account  of  said  acci- 
dental injury  for  partial  disability  for  a  period 
of  16  weeks  in  the  total  sum  of  $84."  (Total* 
$114.) 

Defendant  argues  that  compensation  foi; 
total  incapacity  should  have  been  awarded 
for  416  weeks.  He  does  not  say  why.  H6 
offered  no  evidence  to  prove  that  his  injuries 
to  his  back  and  shoulder  were  permanent, 
nor  that  they  would  incapacitate  him  from 
worUng  for  any  co^isiderable  length  of  time. 
Indeed,  most  of  his  evidence  related  to  his 
alleged  Injuries  of  October,  1916,  and  June, 
1917 ;  and  the  compensation  which  he  did  re- 
ceive for  bis  injuries  of  August  17,  1917, 
were  liberal,  even  generous,  when  measured 
by  the  evidence  offered  in  support  thereof. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(106  Kan.  168) 
BREWER  et  al.  v.  WARNER.    (No.  21812.) 

(Supreme  Court  of  Kansas.    July  5,  1919.) 

(Bvllalut  T>v  the  Court.) 

1.  Execution  (8=242  —  Homestead  €=9187  — 

CONFIBMATION  OF  SHKBUT'S  SaLB— BFTECT— 

ExEupnoNS  —  Dkbtob's  Actior  roa  Dam- 
ages. 
Confirmation  of  a  sheriff's  sale  of  land,  made 
under  a  general  execution  issued  on  a  judgment 
for  debt  is  not  an  adjudication  that  the  land 
was  lawfully  subject  to  sale ;  and  in  an  action 
by  the  debtor  against  the  creditor  for  damages 
for  deprivation  of  exempt  property  the  debtor 
may  show  that  the  land  was  his  government 
homestead,  and  that  the  debt  was  contracted  be- 
fore patent  issued,  notwithstanding  confirma- 
tion of  the  sale. 

(Additional  ByJlabut  by  Editorial  Staff.) 

2.  ExEUFTioNS    «=>33  —  "Not    Exeuft    bt 
Law." 

'  Under  Gen.  St  1915,  |  7344  (Code  Civ. 
Proc.  I  440),  providing  that  land  not  exempt  -by 
law  shall  be  subject  to  payment  of  debts  and 
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liable  to  be  taken  on  exeeotion  and  sold  In  the 
manner  preacribed,  the  phraae  "not  exempt  by 
law"  includes  federal  aa  well  aa  state  law. 

(Ed.  Note.— For  other  definitions,  see  Worda 
and  Phraaea,  Second  Seriea,  Not  Exempt.] 

8.  Judicial  Saucs  «s3S— Adjudioahor. 

In  the  case  of  a  "Judicial  sale,"  aa  dlstln- 
gniahed  from  a  sale  by  virtue  of  a  general  ex- 
ecution, the  court  actually  or  presumptively  ad- 
judicat<-8  every  matter  essential  to  the  propriety 
and  validity  of  the  sale  decree. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  I'hrascs,  First  and  Second  Series,  Judicial 
Sale.] 

4.  Execution  «=)21S— "Saix  Undbb  Gxinn- 
AL  Execution"— Action  of  Shkbut. 
In  case  of  a  sale  under  general  execution, 
the  sheriff  does  not  act  as  the  court's  agent, 
and  has  no  guidance  but  the  law,  and  takes  his 
chance  of  finding  and  levying  on  property  which 
is  not  exempt,  as  court  has  not  specified  the 
proporty  or  adjudicated  the  lien  and  has  not 
otherwise  been  concerned  with  sheriff's  course. 

6.  ExBcirrioN  «=9271— Pubcbasbb  at  Shxb- 
iFK'a  Salk  —  NoTicK  —  "Innocent  Pub- 

CHASKB." 

A  purchaser  at  a  sheriff's  sale  is  not  an 
innocent  purchaser,  as  he  knows  limitations  on 
sheriil's  powers  and  buys  what  he  can  sell  and 
no  more. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Innocent 
Parchaser.J 

6.  Execution  4s»242— Sbebht's  Sals— Con- 
nmiATioN. 
When  sheriff's  return  of  sale  comes  before 
court  fur  confirmation,  the  proceeding  may  be 
and  ciimmouly  is  ex  parte,  and  confirmation  may 
take  place  on  motion  of  sheriff  or  of  purchaser 
or  on  court's  own  motion,  and  at  any  time  with- 
out notice  to  anybody,  and  it  usually  follows  an 
inspection  of  writ  and  return. 

Appeal  from  District  Court,  Finney 
County. 

Action  by  Harry  H.  Brewer  and  another 
agaiuiit  A.  11.  Warner.  Judgment  for  defend- 
ant, and  plalntlffB  appeal.  Berersed,  and 
reuiauUed  for  a  new  trloL 

II.  O.  Trlnkle,  of  Garden  City,  for  appel- 
lants. 

Iticbard  J.  Hopkins,  Asst.  Atty.  Gen.,  and 
R.  W.  Uosklnson,  of  Garden  City,  for  at>- 
pelle& 

BURCH,  J.  The  action  was  one  for  dam- 
ages for  depriving  the  plaintiff  of  his  gov- 
ernment homestead,  by  means  of  a  sale  un- 
der execution,  to  satisfy  a  debt  contracted 
prior  to  Issuance  of  the  patent.  The  defend- 
ant prevailed,  and  the  plaintiff  appeals. 

The  petition  tendered  other  Issues  than 
the  one  stated.  They  were  either  waived  by 
the  plaintiff,  or  were  properly  adjudicated 
against  blm,  and  wUl  receive  no  further  at- 
tention. 


[f ,  2]  The  plaintiff  made  final  proof  nnder 
bis  homestead  entry,  and  received  a  final 
reodpt  on  November  22,  1912.  The  patent 
followed  on  March  25,  1913.  On  December 
2,  1912,  Judgment  waa  tendered  by  a  Juatioe 
of  the  peace  in  fliyor  of  the  defoidant  and 
against  the  plaintiff,  on  a  grocery  Ull  then 
more  than  6  months'  overdue.  A  tranacript 
of  the  Judgment  was  filed  in  the  district 
conrt  on  December  4th.  On  January  29, 
1916,  the  defendant  caused  execution  to  to- 
sne,  whidi  the  sheriff  levied  on  the  land  In 
controversy.  The  land  wag  sold  to  the  de- 
fendant, the  sals  was  confirmed,  and  a  sher- 
iff's deed  was  duly  Issued  and  recorded.  Im- 
mediately after  receiving  the  sherUTs  deed 
the  defendant  sold  the  building  on  the  land, 
and  later  sold  and  conveyed  the  land  Itself. 
The  defendant  testified  that  at  the  time  he 
filed  the  transcript  in  the  district  court  he 
knew  the  plaintiff  had  filed  on  Qie  land  as 
a  government  hcxnestead,  had  inade  final 
proof,  and  had  received  his  final  receipt. 
The  plaintiff  testified  that  at  the  time  the 
legal  proceedings  described  were  taken  he 
was  absent  from  the  state,  and  knew  noth- 
ing of  them  until  after  the  BherUTs  deed 
was  recorded. 

The  plalntifTs  position  Is  that  the  pro- 
ceedings were  perfectly  regular,  in  the  sense 
they  were  conducted  according  to  all  the 
statutory  forraalltleB,  but  that  the  defend- 
ant abused  legal  process,  and  thereby  de- 
prived the  plaintiff  of  his  homestead,  con- 
trary to  the  express  prohibition  of  the  fed- 
eral statute: 

"No  lands  required  nnder  the  provisions  of 
this  chapter  shall  in  any  event  become  liable 
to  the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor."  D.  8. 
Rev.  Stat.  |  2296  (D.  S.  Comp.'  St.  {  4551). 


The  defendant's  position  Is  that  confirma- 
tion of  the  sherilTs  sale  constituted  an  ad- 
judication that  the  land  was  subject  to  sale 
and  lawfully  sold,  and  that  the  plaintiff  Is 
not  at  liberty  to  attack  that  adjudication  col- 
laterally, as  by  the  present  action. 

The  statute  provides  that  lands  "not  ex- 
empt by  law"  shall  be  subject  to  payment  of 
debts,  and  shall  be  liable  to  be  taken  on  ex- 
ecution and  sold  in  the  manner  prescribed. 
Gen.  Stat.  1915,  i  7344  (Code  Civ.  Proc.  i 
440).  The  phrase  "not  exempt  by  law"  in- 
cludes federal  as  well  as  state  law. 

The  federal  statute  is  open  to  interpreta- 
tion. Under  certain  circumstances  a  gov- 
ernment homestead  may  be  sold  to  satisfy 
debts  contracted  before  patent,  nothwlth- 
standlng  the  declaration  that  "no  lands 
•  •  •  shall  In  any  event  become  liable," 
etc.  In  applying  the  statute  questions  of 
fact  arise:  When  was  the  debt  created,  and 
when  was  the  patent  Issued?  There  Is  abun- 
dant room,  therefore,  for  exercise  of  the  Ju- 
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dldal  fanctlon,  and  If,  In  exercise  of  tbat 
function.  It  bag  been  adjudicated  that  bome- 
steaded  bind  was  subject  to  sale  on  execu- 
tion. It  Is  of  no  consequence  that  tbe  court 
erred.  Tbe  adjudication  cannot  be  attacked 
except  by  direct  proceeding  In  the  same 
court  or  by  appeal.  Was  confirmation  of 
tbe  aherMTs  aale  In  tbls  case  such  an  ad- 
judication? 

[1.4]  In  considering  the  question  Just 
stated,  tbe  distinction  between  a  Judicial 
sale  proper  and  a  sale  by  virtue  of  a  general 
execution  must  be  Isept  in  mind.  Norton  t. 
ReardoD,  67  Kan.  302,  72  Pac.  861,  100  Am. 
St.  Rep.  458;  Carter  t.  Hyatt,  76  Kan.  804, 
91  Pac.  61.  In  tbe  case  of  a  Judicial  sale 
the  court  actually  or  presumptively  adjudi- 
cates every  matter  essential  to  the  proprie- 
ty and  validity  of  the  sale  decree.  Powers 
wtaicb  the  court  possessed  at  the  time  of  en- 
tering the  decree  may  be  exercised  at  the 
time  of  confirmation;  and  In  a  given  instance 
It  may  be  presumed  that  this  occurred.  In 
tbe  case  of  a  sale  under  general  execution 
tbe  sheriff  does  not  act  as  the  agent  of  the 
court  Tbe  court  has  not  specified  the  prop- 
erty or  adjudicated  the  Hen,  and  has  not 
otherwise  been  concerned  with  the  course 
which  tbe  sheriff  shall  pursue.  In  execut- 
ing tbe  process  the  sheriff  has  no  guidance 
but  the  Inw,  and  tal^es  his  chance  of  finding 
and  levying  on  property  which  Is  not  ex- 
empt. 

[t.  •]  The  purchaser  at  a  sheriff's  sale  is 
not  an  Innocent  purchaser.  He  knows  the 
limitations  on  the  sheriffs  power,  and  buys 
what  the  sheriff  can  sell,  and  no  more. 
When  tbe  sheriff's  return  of  sale  comes  be- 
fore the  court  for  confirmation,  the  proceed- 
ing may  be,  and  commonly  Is,  ex  parte.  Con- 
firmation may  take  place  on  the  motion  of 
the  sheriff,  or  of  tbe  purchaser,  or  on  tbe 
court's  own  motion,  and  at  any  time,  with- 
out notice  to  anybody.  Confirmation  usual- 
ly follows  an  Inspection  of  the  writ  and  the 
return,  and,  so  far  as  tbe  record  discloses, 
confirmation  In  this  case  was  typical.  The 
order  of  confirmation  Is,  Indeed,  an  adjudi- 
cation of  all  the  facts  Involved  in  the  in- 
quiry (Carter,  v.'  Hyatt,  76  Kan.  804,  806, 
81  Pac.  61);  but  bow  does  the  question  of 
the  exonpt  character  of  land  seized  and 
■old  get  Into  the  case  at  tbat  time} 

Formerly  the  statute  relating  to  confir- 
mation read  as  follows: 

'^f  tbe  court,  upon  the  return  of  any  writ  of 
execution,  for  the  Batisfaction  of  which  any 
lands  or  tenements  have  been  sold,  shall,  after 
baving  carefully  examined  the  proceedings  of 
tbe  officer,  be  satisfied  that  the  aale  has,  in  all 
respects,  been  made  in  conformity  to  the  provi- 
•ions  of  this  artide,  the  court  shall  direct  the 
derk  to  make  an  entry  on  the  jonmal  that  the 
court  is  satisfied  oi  the  legality  of  such  sale,  and 
mder  that  the  officer  make  to  the  purchaser  a 
deed  for  such  lands  and  tenements.  •  •  ••• 
Oen.  St  1868.  c.  80,  f  468. 


The  present  statute,  enacted  In  1908, 
reads  as  follows: 

"The  sheriff  shall  at  once  make  a  return  of  all 
sales  made  under  this  act  to  the  court ;  and  the 
court,  •  •  •  if  it  finds  the  proceedings  reg- 
ular and  In  conformity  with  law  and  equity, 
shall  confirm  tbe  same,  and  direct  that  the 
clerk  make  an  entry  upon  the  Jonmal  that  the 
court  finds  that  the  sale  has  in  all  respects  been 
made  in  conformity  to  law,  and  order  tbat  the 
sheriff  make  to  the  purchaser  the  certificate  of 
sale  or  deed  provided  for  in  this  act"  Gen. 
Stat  1916.  i  7404. 

Under  the  old  law.  If  tbe  proceedings 
were  regular,  that  Is,  If  tbe  machinery  of 
the  law  bad  been  manipulated  according  to 
rule,  the  court  was  obliged  to  confirm  the 
sale.  Thus,  inadequacy  of  price,  unless  so 
gross  as  to  Indicate  no  real  sale,  was  not 
ground  for  setting  aside  a  sale.  Tbe  present 
statute  was  designed  to  give  the  court  larger 
authority  and  larger  discretion  in  dealing 
with  sheriffs'  sales.  In  order  to  promote  Jus- 
tice. 

It  Is  Impossible  to  say  that  tbe  statute  of 
1909  enlarged  the  issues  presented  by  a  mo- 
tion to  confirm  to  Include  the  subject  under 
consideration.  The  subject  is  purely  one  of 
legal,  and  not  of  equitable,  cognizance,  and 
la  of  precisely  the  same  character  as  It  was 
before  1909.  Tbe  sheriff  Is  forbidden  to 
subject  exempt  property  to  execution  pro- 
cess. The  execution  debtor's  right  is  a  le- 
gal right,  and  neither  the  creditor  nor  the 
purchaser,  nor  any  one  else,  has  any  equities 
in  the  matter.  The  result  is  we  are  still 
confronted  by  the  old  question,  in  the  old 
form :  What  does  confirmation  of  a  sheriffs 
sale  made  under  a  general  execution  adjudi- 
cate? 

Tbe  decisions  of  this  court  are  nuiform 
and  unanimous  to  the  effect  that  conflnna- 
tlon  of  an  execution  sale  does  not  ad.liidicate 
the  fact  that  the  land  sold  was  lawfully  sub- 
ject to  seizure  and  sale.  The  sheriff  may 
sell  land  not  subject  to  execution,  because  It 
belongs  to  a  person  other  than  tbe  execution 
debtor.  In  that  event  confirmation  adjudi- 
cates nothing  against  the  owner.  Capital 
Bank  v.  Huntoon,  85  Kan.  677,  11  Pac.  .369, 
syL  1.  Indeed,  the  owner  is  not  even  con- 
cluded by  denial  of  his  motion  to  set  aside 
the  sale,  interposed  before  conflrmatlnn. 
Whlte<!row  v.  White-Wing,  8  Knn.  276; 
Harrison  &  WiiUs  v.  Andrews,  18  Kan.  6.35, 
syl.  3;  Mills  v.  Pettlgrew,  46  Kan.  673,  26 
Paa  33,  syL  2. 

The  case  last  cited  Is  Instructive.  Pettl- 
grew claimed  title  under  a  deed  executed  by 
tbe  receiver  of  a  railroad  company.  Mills 
claimed  title  by  virtue  of  a  sale  made  under 
an  execution  Issued  to  collect  a  Judgment 
against  the  railroad  company.  Pettlgrew 
tried  to  enjoin  the  sale,  but  the  proceeding 
failed,  otherwise  than  on  the  merits.  Pet- 
tlgrew then  contested  the  sale  by  motion  to 
set  It  aside;  was  defeated,  and  the  sale  waa 
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conflrratid. :  'FctHgrew  then  commepced  an 
fiction  of  ejectment  against  Milln,  odd  the 
decision  p£  (bis  court  was  tjuit  he  was  not 
concluded  by  the  adjudication  denying  I1I9 
motion  and  confirming  the  sale. 

The  principle  Just  discussed  applies  when 
exempt  property  is  sold.  The  sheriff  suffers 
from  a  defect  of  power.  He  has  no  more 
authority  to  sell*  and  sell  property  of  the 
Judgment  debtor  which  Is  exempt  than  be 
has  to  seize  and  sell  property  of  a  stranger. 
He  cannot  create  a  lien,  to  be  adjudicated 
by  confirmation,  by  simply  seizing  and  sell- 
ing land  withdrawn  by  law  from  the  scope 
of  his  official  activity.  The  issues  on  con- 
firmation are  precisely  the  same  in  one  in- 
stance as  In  the  other.  The  Judgment  of 
confirmation  adjudicates  no  more  in  one 
case  than  in  the  other,  and  this  court  has 
80  decided.  Gapen  v.  Stevenson,  17  E^n. 
613,  syl.  3. 

In  the  case  Just  cited  land  was  attached 
for  the  debt  of  Gapen,  who  moved  to  dis- 
charge the  attachment  on  the  ground  the 
property  was  the  homestead  of  himself  and 
wife.  The  motion  was  denied,  and  after 
Judgment  a  decree  was  entered  for  sale  of 
the  property  to  satisfy  the  Judgment.  Aft- 
er sale  Gapen  and  bis  wife  Joined  in  a  mo- 
tion to  set  aside  the  sale,  on  the  ground  the 
land  was  their  homestead.  The  motion  was 
denied.  In  this  court  the  wife's  appearance 
was  disregarded,  and  the  appeal  was  dispos- 
ed of  as  if  Gapen  alone  had  moved  to  set 
aside  the  sale.  It  was  said  the  motion  to 
set  aside  the  sale  was  in  effect  a  renewal  of 
the  motion  to  discharge  the  attachment,  and 
so  was  virtually,  but  not  strictly,  governed 
by  the  doctrine  of  res  Judicata.  Since,  how- 
ever, the  motion  had  once  been  denied,  and 
because  the  decision  on  the  motion  would 
"not  affect  the  ultimate  rights  of  the  parties 
in  a  regular  suit  involving  the  same  issues" 
(page  618  of  17  Kan.),  the  court  saw  no  reason 
to  Interfere  with  the  decision  of  the  district 
court  overruling  the  motion  on  the  point 
presented,  that  the  land  was  a  homestead. 

In  the  case  of  Treptow  v.  Buse,  10  Kan. 
170,  Judgment  was  rendered  against  Trep- 
tow by  a  justice  of  the  peace,  an  abstract  of 
the  Judgment  was  filed  in  the  district  court, 
execution  was  Issued,  and  land  was  sold. 
Treptow's  wife  moved  to  set  aside  the  sale, 
on  two  grounds:  First,  that  she  owned  the 
property;  and,  second,  that  it  was  the  home- 
stead of  herself  and  husband.  The  motion 
was  denied,  and  a  countermotlon  to  confirm 
was  allowed.    In  the  opinion  the  court  said : 

"We  cannot  say  that  the  district  court  abused 
its  discretion  when  it  decided  to  let  the  question 


go  before  a  Jury  in  an' action  of  ejectment.  It 
must  be  remembered  that  this  decision  on  tb« 
motion  is  not  conclusive  as  to  the  facts.  If  the 
conveyance  was  in  good  faith,  and  for  a  valua- 
ble consideration,  or  if  the  property  is  her  home- 
stead, these  facts  can  be  shown  in  defense  to 
an  action  of  ejectment  by  the  purchaser.  No 
writ  of  assistance  runs  to  put  him  in  possession; 
He  mast  bring  bis  action  at  law,  and  either 
party  will  then  be  entitled  to  a  Jury."  10  Kan. 
180. 


There  is  no  reason  for  saying  that  adju- 
dication of  the  motions  to  set  aside  and  to 
confirm  would  have  been  more  inclusive,  or 
of  more  force  against  Treptow,  if  he  had 
presented  the  homestead  question  Instead 
of  his  wife.  Very  clearly  adjudication  of 
the  motion  to  confirm  would  not  have  fore- 
closed further  litigation  If  the  couflnnation 
had  been  ex  parte  and  the  homestead  ques- 
tion had  not  been  presented  at  all. 

The  defendant  dtes  the  case  of  Watklas 
r.  Mullen,  62  Kan.  1,  61  Pac.  385,  84  Am.  St. 
Rep.  372,  in  which  an  administrator's  sale 
and  deed  of  a  government  homestead  were 
collaterally  attacked  by  a  motion  to  set  asld* 
a  subsequent  sheriff's  sale.  The  probata 
court,  baving  Jurisdiction  over  the  subject, 
had  adjudicated  liability  of  the  land  to  ai>- 
propriation  for  payment  of  debts,  and  it  was 
held  the  adjudication,  even  if  erroneous, 
could  not  be  collaterally  Impeached.  The 
defendant  also  cites  the  case  of  White  v. 
Houser,  98  Kan.  645,  158  Paa  1123.  In  that 
case  Krouse  obtained  a  Judgment  against 
Wblte.  Land  was  attached,  the  attactament 
was  confirmed,  the  land  was  sold,  and  the 
sale  was  duly  made  and  confirmed.  Houser 
was  subrogated  to  the  rights  of  Krouse. 
The  land  sold  in  the  Krouse  Case  was 
White's  government  homestead.  The  sale 
was  upheld,  not  because  the  confirmation 
adjudicated  the  homestead  question  adverse- 
ly to  White,  but  because  liability  of  the  land 
to  selEure  and  sale  had  been  determined  in 
the  principal  Judgment,  and  the  sherUT,  In 
making  the  sale,  acted  pursuant  to  an  order 
of  the  court  itself  establishing  the  ilea  and 
directing  the  sale. 

The  court  concludes  that  the  order  con- 
firming  the  sheriff's  sale  did  not  adjudicate 
that  the  land  was  lawfully  subject  to  ap- 
propriation to  satisfy  the  Judgment  on 
which  the  execution  was  issued. 

The  Judgment  of  the  district  court  la  re- 
versed, and  the  cause  is  remanded  for  a 
new  trial. 

AH  the  Justices  concurring. 


Digitized  by 


Google 


Ean.) 

(US  Kan.  U») 

CARDWBLL  ▼.   TJHI*     (No.   22122.) 

(Sapreme  Court  of  Kansas.    Jnly  6,  1910.) 

(ByUahui  (y  th»  Court.) 

1.  Sales  9=3409  —  Anticipatoby  Breach- 
Action  FOB  DAilAQBS. 

Where  a  seller  wfao  has  agreed  to  deliver 
foods  within  a  certain  time  notifies  the  buyer 
that  he  will  not  perform  his  contract,  the  latter 
my  treat  such  action  as  an  anticipatory  breach 
and  bring  an  action  for  damages  withont  wait- 
ing for  the  expiration  of  the  period  originally 
allowed  for  delivery. 

2.  Saus  «=>88— Rtrixs  or  Boabd  or  I^badb— 

QuZSnOK  FOB   JUBT. 

The  plaintiff  pleaded  that  the  mles  of  the 
Board  of  Trade  had  been  made  a  part  of  a  con- 
ttact  for  the  sale  of  grain  to  him.  The  de- 
fendant answered,  denying  the  contract  and  al- 
leging that  the  Board  of  Trade  was  a  gambling 
eonoem.  No  reply  was  filed.  Beld  that,  as  no 
proof  was  made  of  the  rules  of  the  Board  of 
Trade,  and  as  the  plaintiff  did  not  in  any  way 
rely  npon  them,  there  was  no  occasion  for  snb- 
mitting  to  the  Jury  any  iaaae  concerning  that 
body. 

3.  SAm  «=»52(2>— Pbaotick  of  CowFimmio 
Obai,  CoRTRAora  —  Btidkncb— Gonfikila- 

TIORS. 

Where  there  is  evidence- of  a  practice  among 
grain  dealers,  which  had  been  followed  in  prior 
transactions  between  the  parties,  to  mail  let- 
ters of  confirmation  of  oral  contracts,  such  con- 
firmations are  admissible  in  corroboration  of 
testimony  that  oral  contracts  to  which  they  re- 
fer were  made. 

4.  Saixs  «s»418(7)— Bbxaoh  of  Cortbaot  bt 
BuTEB— Failub;  of  Skixxb  to  But  Elsx- 

WHEBB— COUFLAINT^ 

One  who,  having  agreed  to  deliver  goods 
within  a  fixed  time,  renounces  the  contract,  can- 
not complain  that  the  buyer  delays  for  a  short 
time  to  purchase  elsewhere  (giving  him  tife 
Opportunity  meanwhile  to  reconsider  and  carry 
out  his  agreement),  at  least  where  no  increase 
in  the  market  price  is  shown  to  have  ocourred 
itt  the  interval.  -■ 


from    District    Court, '  Shawnee 


'  At)peal 
County. 


Action  by  M.  W.  Cardwell,  doing  business 
as  ttJe  M.  W.  Cardwell  Grain  Company, 
agalnsi  Brigham  TTbl.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Afilrmed. 

Waters  ft  Waters,  of  Topeka,  for  appel- 
lant 
Tinkbam  Veale,  of  Topeka,  for  appellee. 

MASON,  J.  M.  W.  Cardwell  recovered  a 
Judgment  against  Brigham  Ubl  on  account 
of  his  failure  to  perform  two  contracts  (or 
the  delivery  of  wheat.  The  defendant  ap- 
peals. 
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[1]  1.  One  of  the  contracts,  entered  Into 
on  October  16,  1916,  called  for  a  delivery 
within  60  days,  or  by  December  15tb.  The 
action  was  begun  on  December  13^  1916. 
The  defendant  asserts  that  it  was  prema- 
turely brought.  There  was  evidence,  which 
the  Jury  must  be  deemed  to  have  accepted, 
that  the  defendant  on  November  30th  ex- 
plicitly declared  that  he  would  not  carry  out 
either  of  the  contracts.  The  plaintiff  was 
Justified  in  treating  this  as  an  anticipatory 
breach,  and  there  was  no  occasion  to  delay 
the  bringing  of  the  action  until  the  time 
originally  fixed  for  performance.  13  0.  J. 
701;  6  R.  0.  L.  102,  103,  106;  Cooper  v. 
Bower,  78  Kan.  156,  163,  96  Pac.  69;  Dra- 
per V.  MUler,  92  Kan.  695,  141  Pac.  1014. 

The  other  contract  provided  for  a  delivery 
within  a  reasonable  time,  or  as  soon  as  the 
defendant  could  procure  cars.  Complaint  Is 
made  because  the  court  did  not  Instruct  the 
Jury  as  to  what  constituted  a  reasonable 
time  and  because  there  was  no  evidence  as 
to  when  the  cars  could  have  been  procured. 
The  contract  having  been  repudiated  by  the 
defendant,  these  matters  became  immaterial. 

[2]  2.  The  petition  alleged  as  to  each  con- 
tract that  it  was  orally  made^  and  that  the 
plaintiff  at  once  mailed  the  defendant  a 
written  confirmation  "according  to  the  rules 
of  the  Board  of  Trade  which  was  made  a 
part  of  the  said  contract."  The  answer  con- 
tained denials  that  the  contracts  had  been 
made,  and  "that  the  defendant  ever  had 
anything  to  do  with  the  rules  of  the  Board 
of  Trade  of  Kansas  City  or  elsewhere,  and 
which  he  alleges  is  a  gambling  concern."  No 
reply  was  filed,  and  no  reference  was  made 
to  the  Board  of  Trade  in  the  InstructionB. 
The  defendant  argues  that  bltf  allegation  that 
it  was  a  gambling  concern  stood  admitted, 
and  that  the  trial  court  should  have  given  an 
Instruction  regarding  it.  The  statement  con- 
cerning the  Board  of  Trade  was  obviously  In- 
serted in  the  petition  as  a  foundation  for  giv- 
ing the  letters  of  confirmation  more  force 
than  they  would  otherwise  have.  No  proof 
was  made  or  attempted  as  to  the  rules  of  the 
Board  of  Trade  concerning  confirmation  or 
anything  else.  There  is  nothing  In  the  rec- 
ord to  suggest  that  the  contracts  sued  up> 
on,  it  made,  did  not  contemplate  the  ac- 
tual delivery  of  the  grain.  The  character 
of  the  Bq&rd  (SfTrade  thcf efore  could  not  af^ 
feet  the  plaintiff's  rights  herein. 

[3]  S.  The  defendant  complains  of  the  In- 
structions given  upon  the  issue  as  to  wheth- 
er or  not  the  contracts  were  entered  Into. 
Criticism  iB  made  of  an  Instruction  that  no 
particular  form  of  words  is  necessary  to 
constitute  an  oral  contract,  but  it  appears 
to  be  unobjectionable.  Complaint  is  also 
made  of  a  reference  in  the  charge  to  the  let- 
ters of  confirmation.  These  letters  were 
not  given  the  controlling  force  sometimes  at- 
tributed to  such  communications.    The  court 
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merely  told  the  Jury  they  might  consider 
thepi  in  connection  with  the  other  facts  and 
circumstances  shown,  in  determining  wheth- 
er or  not  oral  contracts  had  been  entered 
Into.  As  there  was  evidence  of  a  general  cus- 
tom among  grain  dealers  to  send  such  writ- 
ten confirmations,  and  of  their  use  in  pre- 
vious deals  between  these  parties,  the  fact 
of  their  having  been  sent  in  this  instance 
was  a  matter  to  be  weighed  by  the  Jury. 

[41  4.  The  appellant's  final  contention  is 
that  error  was  committed  in  allowing  a  re- 
covery of  the  difference  between  the  con- 
tract price  and  the  market  price  on  the  day 
the  pinintiff  bought  wheat  In  lien  of  that 
which  the  defendant  was  to  have  furnished. 
The  evidence  was  that  on  November  30th  the 
plalntlfT  wrote  to  the  defendant  stating,  in 
snbfitnnoe,  that  unless  he  heard  from  him  to 
the  contrary  by  11  o'clock  on  the  morning  of 
December  4th  he  would  buy  the  wheat  else- 
where and  look  to  him  for  the  difference  in 
price,  and  that,  not  having  heard  from  him, 
the  purchase  was  made  at  that  time.  It  has 
been  determined  by  this  court  that,  where 
the  seller  in  advance  of  the  time  fixed  for  de- 
livery declares  that  be  will  not  fulfill  his 
contract,  the  buyer  may  at  once  purchase  at 
the  market  price  and  look  to  the  seller  for 
the  difference.  Flour  Co.  v.  Brandt,  98  Kan. 
587,  IBS  Pac,  1120,  L.  B.  A.  1917A,  1000. 
The  seller  certainly  cannot  complain  of  a 
delay  of  a  few  days  during  which  a  farther 
opportunity  Is  given  him  to  reconsider  his 
decision  and  carry  out  the  contract,  at  least 
where,  as  in  this  instance,  he  makes  no 
showing  of  any  Increase  in  price  during  the 
Interval. 

The  Judgment  is  affirmed. 

AU  the  Justices  concurring. 


<1(»  Kan.  ITS), 
BOTH  «t  aL  T.  HOIJf  AN.     (No.  21863.) 
(Supreme  Ciourt  of  Kansas.    July  S,  lOlS.) 

(SnJtatnu  by  the  Ooitrt.) 

LmrrATioN  of  Aonons  «=»S4(3)— Fits-Ybab 
Statutb— Absbncx  fbom  Staic. 
The  statute  of  limitations  is  held  not  to 
have  run  on  the  plaintiff's  claim,  because  of 


the  interruption  caused  by  the  personal  ab- 
sence of  the  defendant  from  the  state,  notwith- 
standing his  oontinaed  maintenance  of  a  reti- 
dence  her«L 


Appeal    from    District    Conrt,    Sterena 

C!ounty. 

Action  by  Sol  Both  and  another  against 
W.  J.  Holman.  Judgment  for  plaintiffs  on 
a  directed  verdict,  and  defendant  appeals. 
Affirmed. 

F.  S.  Macy,  of  Liberal,  and  W.  B.  Eddy,  of 
Hngoton,  for  appellant. 
B.  F.  Brown,  of  Hutdilnson,  for  appelleea. 


MASON,  J.  Sol  Both  and  Jesse  Langford 
were  sureties  on  a  note  for  W.  J.  Bolman. 
On  May  30,  1012,  they  paid  it  On  November 
29,  1916,  they  brought  action  against  Holman 
for  reimbursement  The  sole  defense  in- 
terposed was  the  statute  of  limitations.  A 
verdict  was  directed  for  the  plaintiffs,  on 
which  Judgment  was  rendered.  The  defend- 
ant appeals. 

The  parties  disagree  as  to  what  statute  of 
limitations  is  applicable.  The  defendant  as- 
serts that  the  period  is  three  years,  the  plain- 
tiffs five.-  We  shall  assume  that  the  theory 
of  the  defendant  in  this  regard  is  correct 
He  testified  that  in  March,  1912,  he  left  Kan- 
sas, and  between  then  and  the  time  the  ac- 
tion was  begun  was  absent  from  the  state 
two  years,  although  maintaining  a  residenca 
here  during  the  entire  period.  He  was  there- 
fore^ by  his  own  statement  personally  in  the 
state  for  only  two  years  and  niile  months 
after  the  canse  of  action  had  accrued  by  the 
payment  of  the  note,  and  before  the  action 
was  brought  OonseqnenUy  the  claim  was 
not  outlawed.  Inasmuch  as  the  statute  did 
not  run  while  he  was  outside  of  the  state, 
notwithstanding  summons  might  have  t>een. 
served  upon  him  at  any  time  by  the  leaving 
of  a  copy  at  his  place  of  residence.  Lane 
▼.  National  Bank  of  the  Metropolis,  6  Kan. 
74;  Gibson  v.  Simmons,  77  Kan.  461,  94  Paa 

loia 

The  Judgment  is  afflrmed. 
All  tbe  Justices  concurring. 
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(WCaLni) 
DREW  T.  SUPERIOR  C»tmT  IN  AND 
rOR  MENDOCINO  OOUNTT. 
(S.  F.  9086.) 

(Supreme  Court  of  California,     July  8,  1919. 
Rehearing  Denied  Aug.  7,  1910.) 

KxEcxmotf    «=>417— Oontempt^Failubb    o» 

CORPOBATlpH    OmOEB  TO   APFKAB  TOB   EZ- 
AIIIITATIOII. 

Where  an  order  is  made  requiring  a  corpo- 
latton  and  ita  preeident  to  appear  and  answer 
ooncemlng  Ita  property  after  an  execution 
•gainst  the  corporation  has  been  returned  un- 
satisfied, and  the  president  fails  to  appear,  an 
order  adjudging  him  in  contempt  of  court  will 
be  upheld  as  against  a  contention  that  under 
Code  (St.  Proe.  {  714,  the  order  must  be  di- 
rected to  the  Judgment  debtor,  which  was  the 
corporation,  and  that  if  the  presence  of  its  of- 
ficers was  required  they  must  be  summoned  as 
iritnesaes  under  section  718 ;  it  being  the  presi- 
dent's duty  as  sndt  to  appear. 


In  Bank. 

Petition  by  F.  0.  Drew  agdlnat  the  Superior 
Ooart  of  the  State  of  California  lo  and  for 
the  Connty  of  Mendocino,  for  a  writ  of  re- 
view of  an  order  adjudging  petitioner  guilty 
of  contempt  of  conrt.     Order  affirmed. 

Samnel  M.  Shortridge,  W.  H.  Metson,  and 
R.  O.  Hodeon,  all  of  San  Francisco,  for  pe- 
titioner. 

Robert  Doncan,  of  Uldali.  for  respondent. 

WHAUR,  3.  fnie  petitioner  seeks  to  have 
an  order  of  the  superior  conrt  of  Mendocino 
oonnty,  adjndglng  him  gnilty  of  contempt  of 
court,  annnUed.  A  Judgment  for  |74fi0  bar- 
ing been  rendered  in  that  court  against  the 
L.  B.  White  Lomber  Company,  a  corporation, 
and  execution  having  been  returned  unsatis- 
fied, an  order  was  made  by  said  court,  re- 
quiring the  corporation  and  the  petitioner, 
F.  C.  Drew,  as  president  thereof,  to  appear 
and  answer  concerning  its  property.  The 
order  was  served  upon  the  petitioner,  who 
failed  to  appear  fbr  examination,  and  no 
appearance  was  made  for  or  on  behalf  of  the 
corporation.  The  petitioner  was  thereafter 
adjudged  guilty  of  contempt  for  failing  to 
obey  said  order.  Petitioner  claims  that  the 
conrt  was  without  authority  to  issue  the 
order  directing  him  to  appear  and  testify; 
that  section  714,  Code  of  Civil  Procedure, 
provides  that  the  order  shall  be  directed  to 
the  "Judgment  debtor."  Petitioner  contends 
tliat  the  court  could  (Hdy  require  the  corpo- 
ration, the  "Judgment  debtor,"  to  attoid  for 
examination,  and  that  if  the  presence  of 
officers  of  the  cwporatlon  was  required  they 
must  be  summoned  as  witnesses  under  the 
provisions  of  section  718  of  the  Code  of  Civil 
Procedure;  It  is  a  sufficient  answer  to  pe- 
titioner's contentian  to  say  that  it  was  his 
duty,  as  president  of  the  corporation,  upon 
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being  served  with  an  order  directing  the 
corporation  to  appear  at  a  time  and  place 
specified  for  examination,  to  Iiave  personally 
appeared  at  that  time  and  place  for  exami- 
nation, and  his  failure  to  do  so,  even  in  the 
absence  of  an  express  direction  that  he,  per- 
sonally, should  so  appear,  was  a  contempt  of 
the  order  of  the  court  In  Wilson  v.  United 
States,  221  U.  8.  361,  81  Sup.  Ct  638,  56  L. 
Ed.  771,  Ann.  Cas.  1912D,  658,  the  Supreme 
Conrt  of  the  United  States  had  nnder  consid- 
eration a  similar  question  as  to  whether  or 
not  a  president  of  a  corporation  was  guilty 
of  contempt  of  court  in  refusing  to  produce 
books  of  the  corporation  in  hia  posses- 
sion, in  response  to  a  subposna  duces  tecum 
served  upon  him,  directing  the  corporation  to 
produce  said  books.  In  passing  upon  that 
question,  the  court  said: 

"It  was  further  urged,  •  *  •  that  the  pe- 
titioner should  not  be  held  in  contempt  as  the 
snbpcena  was  not  directed  to  him,  but  merely  to 
the  corporation.    •    •    • " 


In  answering  that  contention,  the  court, 
after  discussing  some  other  matters,  said: 

"Concluding,  then,  that  the  snbpcena  was  val- 
id and  that  its  service  imposed  upon  the  corpo- 
ration the  duty  of  obedience,  there  can  be  no 
doubt  that  the  appellant  was  likewise  bound  by 
it  unless,  with  respect  to  the  books  described, 
he  could  claim  a  personal  privilege.  A  com- 
mand to  the  corporation  is  in  effect  a  command 
to  those  who  are  officially  leapondble  for  the 
conduct  of  its  affairs.  If  they,  apprised  of  the 
writ  directed  to  the  corporation,  prevent  compli- 
ance or  fail  to  take  appropriate  action  within 
thdr  power  for  the  performance  of  the  corpo- 
rate duty,  they,  no  lees  than  the  corporation  it- 
self, are  guilty  of  disobedience,  snd  may  be 
punished  for  contempt.  The  applicable  princi- 
ple was  thus  stated  by  Chief  Justice  Waite  in 
Commissioners  v.  Sellew,  99  U.  S.  624,  627  [2? 
L.  EM.  SS3],  where  a  peremptory  mandamus  was 
directed  against  a  municipal  board:  'As  the- 
corporation  can  only  act  through  its  agents,  the 
courts  will  operate  upon  the  agents  through  the 
corporation.  When  a  copy  of  the  writ  which 
has  been  ordered  is  served  upon  the  derk  of  the 
board,  it  will  be  served  on  the  corporation,  and 
be  equivalent  to  a  command  that  the  persons 
who  may  be  members  of  the  board  shall  do  what 
is  required.  If  the  members  fail  to  obey,  tliose 
gnilty  of  disobedience  may,  if  necessary,  b« 
punished  for  the  contempt.  Although  the  com- 
mand is  In  form  to  the  board,  it  may  be  en- 
forced against  those  through  whom  alone  it  can 
be  obeyed.  •  •  •  While  the  board  Is  pro- 
ceeded against  in  its  corporate  capacity,  the  in- 
dividual members  are  ptmished  in  their  natural 
capacities  for  failure  to  do  what  the  law  re- 
quires of  them  as  the  representatives  of  the  cor- 
poration.' See,  also,  Leavenworth  v.  Kinney, 
154  U.  a  642  [14  Sop.  Ct.  1198,  2S  L.  Ed. 
388];  People  v.  Stnrtevant,  9  N.  Y.  277  [W  . 
Am.  Dee.  586]." 

It  follows  that  the  petltloDer  was  in  con- 
tempt of  court  tor  refusing  to  obey  tbe  or- 
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der  directed  to  the  L.  B.  White  Lumber 
Companr,  of  which  he  is  president;  that  the 
court  was  authorized  to  Include  In  its  order 
directing  the  appearance  of  the  corporation 
before  the  referee  the  name  of  the  president 
of  the  corporation,  and  that  the  court  was  in 
the  exercise  of  its  Jurisdiction  in  declaring 
the  petitioner  guilty  of  contempt 
The  order  assailed  is  affirmed. 

We  concur:  ANGELLOTTI,  a  J. ;  SHAW, 
J.;  orJOTX,  J.;  MBLVIN,  J.;  liAWLOR, 
3.1  LBNNON,  J. 


am  Cal.  680) 

FIOHIBRA  et  aL  y.  RADia     (L.  A.  4912.) 

(Supreme  Court  of  California.    July  1,  1919.) 

1.  HoBTOAasa    4=s3616   —   Dxci^abation    of 
Tbust— Action  fob  Aocouhting— Issdes. 

In  action  for  an  accoanting  of  defendant's 
proceedings  under  a  declaration  of  trust  and 
for  a  reconveyance  of  the  property  to  plaintifts 
on  payment  of  the  amonnt  found  to  be  due,  air 
legations  of  answer  held  to  put  qnestion  of  own- 
ership of  land  in  issue. 

2.  Appeai.  and  Ebbob  «s9g07(3)— Revibw— 
Pbksoiiftions. 

On  appeal  on  Judgment  roll  alone,  court 
will  presume  that  the  parties  treated  the  plead- 
ings as  sufficient  to  raise  an  issue  upon  which 
court  made  a  finding. 

8.  Appkai.  and  Bbbob  <8=»907(8)— Rkvikw— 
Pkesumptionb. 
On  appeal  on  Judgment  roU  alone,  the  court 
will  assume  that  the  allegations  of  the  answer 
were  treated  as  controyerted  and  that  evidence 
was  given  in  support  thereof. 

4.  PutADiNO  «=>139^NECEssrrT  fob  Cboss- 

COMPLAINT— ANSWEB— OWNEBSHIP'  OF  PbOP- 
BBTT. 

In  action  for  an  accoanting  of  defendant's 
proceedings  under  a  declaration  of  trust,  and 
for  a  reconveyance  of  the  property  to  plain- 
tiffs on  payment  of  amount  due  defendant,  de- 
fendant waa  not  required  to  present  cross-com- 
plaint to  obtain  judgment  awarding  him  owner- 
ship of  property,  since  such  relief  could  be  had 
UBon  an -answer. 

6.  Mobtoaqes  €=3369(2)  —  DkculBatiok  or 
TBDsrr  —  Sale  of  Land  —  Discbctioh  of 

COUBT. 

Where  holder  of  overdue  note  secured  by 
deed  of  trost  caused  land  to  be  sold  under  the 
power  of  sale  and  made  agreement  with  his 
creditor  whereby  creditor  purchased  land  to 
hold  as  security  for  holder's  note  to  creditor, 
■  with  power  to  sell  land  upon  default  in  pay- 
ment thereof,  court  did  not  abuse  its  discretion 
in  refusing  to  set  aside  creditor's  sale  where 
more  than  f4,800  was  due  on  note,  and  value  of 
land  abov«  a  prior  mortgage  was  only  $6,000. 


6.   MOBTOAOBS  $=3378— SAI.B  OF  LAND— POW- 

KB  OF  Sale— FoBECLOBUBB. 
In  view  of  Civ.  Code,  f  2982,  a  sale  under 
a  power  contained  in  a  mortgage,  if  properly 
conducted  in  accordance  with  the  power,  is  as 
effectual  to  convey  title  as  would  be  a  sale 
thereof  under  a  decree  of  foreclosure  in  a  reg- 
ular action  to  foreclose  the  instrument  as  a 
mortgage. 

D^artment  1. 

Appeal  from  Superior  Court,  San  Ber- 
nardino County;  B.  T.  Dewhirst,  Judge. 

Action  by  Louise  N.  Flghiera  and  husband 
against  William  F.  Radis.  Judgment  for  de- 
fendant,   and    plaintiffs    appeal.     Affirmed. 

See,  ahso,  32  Cal.  App.  245,  162  Pac.  655. 

Arthur  C.  Vaughan,  oi  Los  Angeles,  for 

appellants. 

Franl{  F.  Oster,  of  Los  Angeles,  for  re- 
spondent 

SHAW,  J.  The  plaintiff  appeals  from  the 
Judgment  The  record  on  appeal  consists  of 
the  Judgment  roll  alone. 

On  October  26,  1914,  plaintiff  owned  a 
certain  promissory  note  executed  by  one 
Woodford,  to  Ray  Zug,  for  $30,000,  due 
January  29,  1917,  and  secured  by  a  trust 
deed  executed  to  the  Titie  Guarantee  &  Trust 
Company  for  certain  parcels  of  land.  The 
land  was  subject  to  a  prior  mortgage  for 
$29,000.  On  October  26,  1914,  plaintiffs  bor- 
rowed money  from  the  defendant,  in  consid- 
eration of  which  they  executed  to  defendant 
their  promissory  note  for  $7,000,  payable  four 
months  after  data  At  that  time  default 
had  been  made  in  the  interest  on  the  $30,000 
note,  and  plaintiff  had  caused  the  trustee  to 
advertise  the  land  for  sal&  It  was  agreed 
between  the  plaintiffs  and  defendant  that  the 
land  should  be  sold  by  the  trustee  under  the 
power  contained  in  the  trust  deed,  that  de- 
fendant should  purchase  the  lands  at  such 
sale  and  receive  a  deed  therefor  from  the 
trustee  as  security  for  the  note  and  certain 
otber  debts,  and  should  thereupon  execute  a 
contract  stating  the  terms  on  which  he  was 
to  hold  the  same  as  security  for  the  $7,000 
note  and  other  debts  of  plaintifl.  This  is  the 
transaction  which  gave  rise  to  the  contro- 
versy involved  in  this  suit  The  land  was 
sold  under  the  trust  deed,  the  defendant  be- 
came the  purchaser  by  a  deed  dated  Novem- 
ber 28,  1914,  and  thereafter  on  December  1, 
1914,  executed  the  contract  in  question.  This 
Instrument  recited  the  conveyance  of  the 
property  to  defendant,  and  declared  that  he 
held  it  in  trust  on  the  terms  therein  stated, 
among  which  were  that  he  should  make  such 
advances  as  he  deemed  necessary  for  the 
protectioa  and  care  of  the  property;  that 
such  advances  should  be  a  lien  on  tiie  same ; 
that,  if  the  above-mentioned  note  of  plain- 
tiffs to  -defendant  and  a  certain  other  note 
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nude  by  ttie  pIslnHffs  to  a  third  party  were 
not  paid,  the  defendant  was  thereupon  an- 
tiiorlzed  to  sell  the  property  after  pnbllshlng 
a  notice  of  sale  for  a  spedfled  time;  and 
that  ont  of  the  proceeds  he  should  pay  all 
his  costs  and  advances  and  the  two  notes 
at)0Te  mentioned  and  render  the  surplus  to 
the  plaintiff.  The  present  action  is  a  suit 
against  the  defendant  for  an  accounting  of 
his  proceedings  nnder  the  declaration  of  trust 
and  for  a  reconveyance  of  the  property  to 
the  plaintiffs  on  payment  of  the  amount 
found  to  be  due.  In  substance  and  effect,  it 
Is  an  action  to  redeem  the  property  from 
the  liens  secured  by  the  declaration  of  trust. 

The  defendant  admitted  the  execution  of 
the  deed  to  him  and  the  making  of  the  decla- 
ration of  trust  by  him,  but  denied  that  It  vras 
Intended  as  a  mortgage,  alleging  that  the 
deed  of  the  trust  company  and  the  declara- 
tion of  trust  were  parts  of  the  same  transac- 
tion and  that  the  intention  was  to  create  a 
tmst  on  the  terms  set  forth  In  the  declara- 
tion and  not  to  make  a  mortgage.  The  an- 
swer also  alleges  that  by  reason  of  the  de- 
fault by  plaintiffs  in  the  payment  of  the 
notes  mentioned  In  the  declaration  of  trust, 
and  after  the  required  notice,  he  had  sold 
and  conveyed  the  property  in  question,  aa 
authorized  by  the  declaration  of  trust,  to 
one  Elmendorf;  that  Elmendorf  thereafter 
had  reconveyed  the  properry  to  defendant; 
and  that,  ever  since  the  execution  of  said 
deed  to  bim  by  Elmendorf,  he  (the  defendant) 
"had  been  and  still  is  the  owner  in  fee  simple 
of  all  of  said  property."  Also,  by  way  of 
connterclalm,  the  answer  alleged  a  cause  of 
action  against  plaintiffs  on  their  said  notes 
to  the  defendant  and  an  Indebtedness  by 
them  to  him  on  account  of  his  advances  and 
expenses  as  trustee  of  the  property,  and 
asked  Judgment  against  the  plaintiffs  for 
the  balance  in  his  favor  and  for  the  amount 
of  the  note.  He  also  prayed  for  Judgment 
declaring  defendant  to  be  the  owner  of  the 
property  free  from  the  claims  of  the  plain- 
tiffs. 

The  court  found  generally  in  favor  of  the 
defendant,  found  the  amount  of  Indebtedness 
to  be  $4,826.53 ;  that  the  defendant  had  sold 
and  conveyed  the  property  under  the  au- 
thority of  the  declaration  of  trust  in  the  man- 
ner alleged  in  the  answer,  to  said  Elmendorf; 
that  Elmendorf  bad  conveyed  the  same  to  the 
defendant;  and  that  the  defendant  was  the 
owner  thereof,  free  and  clear  of  all  right, 
title,  and  interest  of  the  plaintiffs  therein. 
The  court  found  specifically  that  the  con- 
tract above  mentioned  was  a  declaration  of 
trust  and  not  a  mortgage.  Judgment  was 
rendered  in  accordance  with  these  findings. 

[1,2]  The  plaintiffs  contend  that  the  find- 
ings and  Judgment  that  the  defendant  is  the 
owner  of  the  property  and  that  plaintiffs 
have  no  rights  therein  are  beyond  the  Issues 
made  by  the  pleadings.    In  view  of  the  plead- 


ings as  above  recited,  It  la  obvloas  tbat  tJiere 
is  no  merit  in  this  point  Tlie  answer  alleged 
a  sale  and  deed  to  Elmendorf  ^ade  in  oon- 
f  onnity  with  the  power  contained  tn  the  con- 
tract, the  subsequent  conveyance  to  the.  de- 
fendant, and  also  that  the  defendant  is  the 
owner  of  the  property.  These  allegations 
clearly  put  In  issue  the  qnestioll  of  owner- 
ship.  Furthermore,  in  tlie  absence  of  a  reC' 
ord  of  the  proceedings  at  tbiB  trial,  we  would 
be  reqtilred  to  presume  from  the  general  ^d- 
ing  of  defendant's  ownwsbip  that  the-  patties 
treated  the  answer  as  sufficient  to  raise  an 
issue  in  regard  thereto,  and  hence  that  it  can- 
not be  now  attacked.  Gervalse  t.  Brookins, 
166  Cal.  112,  103  Paa  332. 

[3,  4]  The  question  whether  the  pleading  of 
the  defendant  was  an  answer  In  the  nature 
of  a  counterclaim  or  one  seeking  affirmative 
relief,  or  a  cross-complaint.  Is  unimportant. 
It  was  styled  an  answer  and  was  pleaded  as 
such,  and  It  is  obvious,  or  at  all  events  we 
must  on  the  record  before  us  assume,  that 
the  allegations  of  the  answer  were  treated  as 
controverted  and  that  evidence  was  given  In 
support  thereof.  It  is  therefore  immaterial 
Whether  it  was  essentially  a  cross-complaint 
or  an  answer.  The  relief  asked  could  be  had 
upon  an  answer,  and  there  was  no  necessity 
for  a  cross-complaint.  The  general  cause  of 
demurrer  is  also  obviously  without  merit 
If  there  were  no  other  cause  of  action  set  up, 
the  allegations  concerning  the  indebtedness 
of  plaintiffs  to  the  defendant  on  the  promis- 
sory notes  and  on  the  account  were  clearly 
sufficient  We  think,  however,  that  the  alle- 
gations stated  as  the  foundation  for  the  other 
relief  asked  were  sufficient  to  Justify  the 
same. 

[5]  Plaintiffs  argue  that  the  court  abused 
its  discretion  In  upholding  the  sale  by  the 
defendant  under  the  declaration  of  trust 
claiming  that  for  various  reasons  it  should 
have  been  set  aside.  This  claim  is  based 
partly  on .  facts  alleged  in  the  complaint 
which  the  court  found  to  be  untrue.  The 
findings  do  not  show  fraud,  or  that  any  un- 
due advantage  was  taken  of  plaintiffs.  On 
the  facts  found,  no  abuse  of  discretion  ap- 
pears in  this  respect  The  value  of  the  land 
above  the  prior  mortgage  for  $29,000  was 
found  to  be  only  $6,000. 

[B]  Plaintiffs  also  claim  that  the  court 
erred  in  deciding  that  the  contract .  under 
which  the  controversy  arose  was  a  declara- 
tion of  trust  and  not  a  mortgage.  We  regard 
the  question  as  wholly  immaterial.  "A  pow- 
er of  sale  may  be  conferred  by  a  mortgage 
upon  the  mortgagee  or  any  other  person,  to 
be  exercised  after  a  breach  of  the  obligation 
for  which  the  mortgage  is  a  security."  Civ. 
Code,  {  2932.  It  is  a  thoroughly  estabUshed 
proposition  that  a  sale  under  a  power  on- 
talned  in  a  mortgage,  if  properly  conducted 
in  accordance  with  the  power,  is  as  effec- 
tual to  convey  title  as  would  be  a  sale  there- 
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tt  nnder  i  decree  of  fctfeeloMue  In  a  regnlar 
action  to  foredoee  ttie  instrument  as  a  mort- 
gage. Fogarty  t.  Sawyer,  17  CaL  691,  ■.  a, 
28  CaL  673;  GormeralB  v.  Genella,  22  Cal. 
124;  Felton  t.  Le  Breton,  92  CaL  406,  28 
Pac.  490;  Godfrey  v.  Monroe,  101  CaL  227, 
36  Pac:  781.  The  oonveyance  to  Elmendorf 
wonld  therefore  be  aa  effectual  In  the  one 
caae  as  In  the  other,  and,  if  we  concede  that 
the  oonrt  erred  in  its  dedaion  as  to  the 
character  of  the  Instmment,  it  would  not 
affect  the  title  of  the  defoidant  based  on  such 
sale.  No  other  points  require  discussion. 
We  find  no  cause  for  reversaL 
The  Judgment  la  affirmed. 

We  concur:    OLNBT,  J.;  LAWLOB,  3. 


on  CaL  7M) 

PEOPLE  T.  BBLLON.     (Cr.  2210.) 

■(Supreme  Court  of  California.    July  6,  1910.) 

1.  CannNAL  Law  «=9278— I*ixa  or  Guilit 
— Dkibbmination  or  Dsobkb— Pbookdubx. 

Under  Pen.  Code.  |  1192,  requiring  the 
court,  «»  plea  of  guilty  of  a  crime  divided  into 
degrees,  first  to  determine  the  degree,  a  judicial 
determination  based  on  evidence  is  required, 
and  the  proper  procedure  is  to  receive  evidence 
as  to  audi  issue  from  the  respective  parties. 

2.  Cbiminai.  Law  «=»278— Plea  or  Ouiltt 
—  Detebmination  of  Deobee  —  Unbwobn 
Statement  of  Defendant. 

Where  defendant,  who  tiad  pleaded  guilty 
to  homicide,  voluntarily  made  a  statement  with- 
out being  sworn  in  proceedings  to  determine  the 
degree,  be  cannot  object  to  the  court's  deter- 
mination based  on  such  statement  and  other 
evidence. 

&  CannNAi,  Law  «s>274— Plea  of  Qvtlti 
— WrrHDBAWAL  OF  Plea— Gboundb. 
Where  defendant  had  pleaded  guilty,  and 
the  court  after  bearing  his  itatrment  and  other 
evidence  had  determined  the  degree  to  be  first 
degree  murder  without  extenuation,  defendant 
cannot  withdraw  bis  plea  at  the  time  when  the 
conrt  gave  opportunity  to  present  further  evi- 
dence. 

4.  Cbihirai.  Law   «=9lie8(6)  —  Appeal  — 

BABMLESS   EBROB— ADOmONAL  BVIDBNCK. 

Where  the  court  determined  tbst  defendant, 
who  had  pleaded  guilty  was  guilty  of  first  de- 
gree murder  without  extenuation,  and  had  sen- 
tenced him  to  death,  defendant  could  not  be 
prejudiced  by  reopening  the  case  for  further  tes- 
timony. 

5.  HoinciOB  4s>25S(S)  —  Bufficixnot  of 
Evidence— FiBST  Deobee  Mobdeb. 

Shridence  that  defendant,  who  had  pleaded 
guilty,  had  Itilled  his  mother-in-law  by  cutting 
her  throat  when  she  interfered  to  protect  her 
daughter  against  his  admittedly  premeditated 
attempt  to  Ull  her,  held  sufficient  to  warrant 
the  oonrt  in  holding  defendant  guilty  of  murder 
in  the  first  degree  without  extenuation. 


6.  HoHioivg     «a>258(8)  —  Buwnoaitat  m 
EvioEiicB— Fnn  DcoKn  Mobdxs— Cnouif- 

•TAimAL  EVIOERCB. 

To  sustain  a  finding  of  first  degree  murder, 
it  is  not  necessary  that  there  should  be  express 
pvidence  of  deliberate  purpose  to  kQI,  if  such 
purpose  can  be  reasonably  inferred  from  the 
tacts  and  dreumstances  shown  by  Uie  evidence. 

7.  Homicide  «S322(3)— Fibr  Dxobxb  Mux* 

DEB— PBEMEOITATION. 

Tliere  need  Iw  no  appreciable  space  of  time 
between  the  formation  of  the  intent  to  Icill  and 
the  killing  to  establidh  the  premeditation  neces- 
sary to  make  the  offense  first  degree  murder, 

8.  Cbimtnal  Law   •s»278— Plea  op  Qxswit 

—Facts  AoHrrrED. 
The  plea  of  guUty  of  murder  admits  the  ven- 
ue and  the  death  of  the  person  assaulted,  and 
those  facts  need  not  be  established  by  evidence 
in  proceedings  to  determine  the  degree  of  the 
offense. 

9.  Cbimir AL  Law   «=9l088(19)  —  Appeal  — 

BECOBD— TbAKBOBIFT    of    PBELnmiABT    liX* 
AMINATION. 

The  transcript  of  the  preliminary  examina- 
tion not  offered  in  evidence  in  proceeding  to  de- 
termine the  degree  after  plea  of  guilty,  but  ad- 
mitted after  judgment  was  pronounced  and  ap- 
peal taken  to  make  it  a  part  of  the  transcript 
on  appeal,  is  not  properly  in  the  transcript  and 
rannot  be  considered. 

In  Bank. 

Appeal  from  Superior  Conrt,  Meree£ 
County;   B.  N.  Rector,  Judge. 

Thomaa  Bellon  pleaded  guilty  to  murder 
and  was  sentenced  to  death,  and  he  appeals. 
AflSnned. 

Terry  W.  Ward,  of  Merced,  for  appellant 
TT.  S.  Webb,  Atty.  Gen.,  and  J.  Charlea 
Jones,  of  Sacramento^  for  the  People. 

ANGELLOTTI,  a  T.  The  defendant  ap- 
peals from  a  Judgment  of  death  pronounced 
upon  a  plea  of  gnllty  to  an  information 
charging  him  with  murder  and  the  trial 
court's  determination  that  the  murder  was 
of  the  first  degree  and  without  extennatlng 
drcumatance. 

[i]  Under  our  practice  it  la  essential  to 
proper  pronouncement  of  Judgment  In  the 
event  of  a  plea  of  gnllty  of  a  crime  distin- 
guished or  divided  into  degrees,  such  as  mur- 
der or  burglary,  that  the  court  first  det^ 
mine  the  degree.  Section  1192,  Pen.  Code; 
People  V.  Jefferson,  62  CaL  462.  This  the 
court  did  in  the  case  at  bar,  but  it  la 
daimed  that  the  determination  was  made  in 
the  entire  absence  of  any  evidence,  and  that 
in  any  event  the  evidence  was  not  of  such  a 
nature  as  to  support  a  condusion  of  murder 
in  the  first  degree. 

While,  aa  has  been  hdd,  the  proceeding 
to  determine  the  degree  of  the  crime  of  mur- 
der after  a  plea  of  guilty  is  not  a  trial. 
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tbere  betng  no  laane  jolaed,  the  statnte  does 
require,  at  least  Impliedly,  a  Judicial  deter- 
mlnatloii  baaed  on  evidence.  See  People  t. 
Cbew  Lan  Ong,  141  Cal.  660,  7&  Pac.  186, 
99  Am.  St.  Rep.  88.  The  ajiproprlate  and 
proper  method  for  a  conrt  to  pursne  in  anch 
a  case  la  to  receive  anch  competent  evidence 
from  the  respective  parties  as  is  material 
to  the  question  of  degree,  and,  the  evidence 
having  been  concluded,  to  prononnce  Its  de- 
termination thereon. 

[2-4]  Passing  for  the  moment  the  qnestlon 
of  the  saffldency  of  the  evidence  to  sustain 
a  oonclnalon  that  there  existed  the  wlllfal, 
deliberate,  and  premeditated  Intent  to  kill 
whldi  Is  essential  to  flrst  degree  murder,  we 
are  satisfied  there  was  In  this  case  no  audi 
material  departure  In  procedure  from  the 
proper  method  as,  under  the  circumstances 
appearing,  would  Justify  a  reversal.  The 
record  shows  that  ou  October  8, 1918,  the  de- 
fendant, who  was  at  all  times  accompanied 
by  his  attorney,  entered  his  plea  of  guilty, 
and  the  conrt  announced  that  It  was  now 
the  duty  of  the  court  to  ascertain  the  degree. 
Thereupon  the  defendant,  without  having 
been  sworn  as  a  witness,  was  examined  by 
the  district  attorney  and  the  court,  both  as 
to  the  circumstances  of  the  crime  and  as  to 
the  things  material  to  the  statement  required 
by  section  1192a  to  be  sent  to  the  dertc  of 
the  state  prison  in  cases  where  a  prisoner 
Is  to  be  punished  by  imprisonment  therein. 
The  examination  of  the  defendant  was  in- 
tended t4^  and  did,  cover  both  of  these  mat- 
ters. No  objection  whatever  was  urged  by 
either  the  defendant  or  his  counsel  to  the 
coarse  pursued  la  this  matter.  While  two 
other  persons  wen  briefly  examined,  their 
evidence  threw  no  light  on  the  material  ques- 
tion of  degree.  The  court  thereupon  an- 
nounced its  determination  that  the  admit- 
ted murder  was  murder  of  the  first  degree, 
without  extenuating  circumstances,  and  fixed 
October  7.  1918,  for  Judgment  At  that  time 
the  district  attorney  was  allowed  to  Introduce 
additional  evidence.  Defendant,  through  hla 
attorney,  insisted  that,  if  additional  evi- 
dence was  to  be  received  on  the  question  of 
degree,  he  should  be  allowed  to  withdraw 
his  plea  of  guilty  and  the  matter  should  be 
submitted  to  a  Jury.  No  good  reason  for  the 
granting  of  permission  to  withdraw  the  plea 
was  suggested,  and  the  court  properly  de- 
nied the  application.  Nor  can  we  conceive 
of  any  possible  prejudice  to  defendant  in 
allowing  further  evldodoe  on  the  question  of 
degree,  in  view  of  the  determination  pre- 
viously announced.  Certainly  the  effect  of 
the  additional  evidence  could  not  be  to  in- 
voice more  serious  consequences  to  defend- 
ant than  the  determination  previously  an- 
nounced. So  far  as  appears,  the  court  was 
willing,  on  October  7,  1918,  to  hear  the  testi- 
mony of  any  witness  that  might  be  produced 


by  either  vutj.  ne  teatlnwDy  having  been 
concluded,  the  court  announced  that  the  new 
testimony  had  been  taken  "for  further  as- 
surance" in  the  matter,  and  had  confirmed 
the  conrt  In  the  conclusion  previously  ar- 
rived at,  thus  practically  making  a  new  de- 
termination. Judgment  was  then  pro- 
nounced. Of  course,  the  defoidant  could 
not  have  been  compelled  to  give  any  evidence 
In  the  matter;  but,  as  we  have  Indicated, 
he  voluntarily  gave  hla  statement,  no  objec- 
tion whatever  in  this  behalf  bdng  suggested 
prior  to  the  appeal.  Of  course,  also.  If  he  was 
to  testis,  he  should  have  been  sworn  as  a 
witness  or  required  to  make  his  affirmation 
or  declaration  aa  provided  by  section  2097, 
Code  of  Civil  Procedure.  Here  again  there 
was  no  suggestion  of  objection  by  either  de- 
fendant or  his  attorney  prior  to  the  filing 
of  brief  on  this  appeal  We  are  satisfied  that 
he  cannot  now  be  allowed  to  urge  that  his 
statement  may  not  be  regarded  as  evidence 
to  be  considered  by  the  trial  court  In  fixing 
the  degree.  Full  knowledge  that  he  was  not 
sworn  as  a  witness  must,  of  course,  be  at- 
tributed to  the  defendant  himself,  and  also 
to  his  attorney.  Their  acquiescence  under 
such  circumstances  abould  be  hdd  to  be  a 
waiver  of  objection.  See  generally,  on  this 
subject,  Langford  v.  United  States,  4  Ind.  T. 
667,  76  S.  W.  Ill,  4  Ann.  Cas.  1021  and  note. 
Under  the  drcumstances,  it  cannot  fairly 
be  held  that  the  statement  made  by  defend- 
ant was  a  mere  extrajudicial  statement 
[i]  As  to  the  qnestlon  of  the  saffldency 
of  the  evidence  given  by  the  defendant  to 
sustain  a  conclusion  of  flrst  degree  murder 
without  extenuating  drcumstances  we  have 
no  doubt  Because  his  wife  had  had  him  ar- 
rested and  had  threatened  to  have  him  "sent 
to  the  war,"  he  Journeyed  from  Dinuba  to 
Merced  to  her  brother's  home,  whither  she  had 
gone,  a  distance  of  many  miles,  with  the  de- 
liberate design  of  killing  her.  He  found 
her  in  bed,  and,  having  opened  a  razor  he 
waa  carrying,  cut  her  "throat  right  tbere  in 
bed."  It  seems  that  the  wound  thus  Inflict- 
ed on  his  wife  did  not  produce  death.  The 
wife's  mother,  with  whose  murder  defend- 
ant was  charged,  waa  occupying  a  bed  In 
the  same  room,  and  apparently  attempted  to 
intercept  defendant  immediately  after  he  had 
thus  assaulted  his  wife.  He  said  that  she 
was  "Just  grabbing"  him;  that  "she  had  a 
shotgun  right  there,  dose  to  her  bed  there, 
and  she  grabbed  me";  that  he  said  to  her, 
"Never  mind,  I  don't  want  to  do  nothing  to 
yon,  go  back" ;  and  that  she  "grabbed"  him, 
and  "I  had  that  razor."  He  also  testUted  as 
follows: 

"Q.  When  you  struck  at  your  mother-in-law 
there  with  the  rasor,  did  yon  Just  mean  to  scare 
her  a  little ;  la  that  what  you  meant  to  do?  A. 
No,  sir;  I  told  her  not  to  take  the  gun.  She 
had  the  gun  there,  and  I  cut  her. 

"Q.  What  did  you  strike  at  when  yon  struck} 
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Wbat  did  yon  ttrilce  atf    A.  I  ttrnck  at  the 
nedc 
"Q.  Ton  Btrnck  at  her  throat?    A.  Tea." 

It  further  appeared  that  with  the  gnn  be 
shot  at  bis  brother-in-law. 

It  is  also  true  that  he  said,  "I  did  not 
mean  to  kill  the  old  lady;  I  told  her  to 
stay  bade;"  that  in  response  to  a  question, 
"Xou  did  not  intend  to  kill  your  mother-in- 
law?"  be  answered,  "No,  sir,  never  in  the 
world ;  if  she  didn't  hare  that  .gun^  I  wouldn't 
touch  her;"  and  that  In  response  to  a 
question,  "Zou  intended  to  kill  her  too,  didn't 
you?"  he  answered,  "No,  sir,  I  did  not  Intend 
to- kill  her;  I  told  her  to  go  back."  But  these 
statements  as  to  his  secret  Intention  were 
not  conclusive  on  the  trial  court  In  view  of 
the  facts  as  testified  to  by  him.  It  may  be 
noted  that,  In  the  light  afforded  by  a  reading 
of  his  entire  testimony,  these  statements  do 
not  appear  to  us  to  be  necessarily  inconsist- 
ent with  a  deliberate  and  premeditated  In- 
tent to  kill  at  the  moment  of  the  killing,  but 
rather  to  mean  that  he  went  to  the  house 
without  any  preconceived  design  to  kill  his 
mother-in-law,  and  did  kill  her  only  upon  her 
attempting  to  interfere  with  him  after  he 
had  made  the  assault  on  his  wife. 

[I]  As  was  said  in  People  v.  Machuca, 
158  Cal.  64,  109  Pac.  886,  in  discussing  a 
question  of  sufficiency  of  evidence  to  sustain 
a  conclusion  of  first  degree  murder: 

"It  is  not  necessary  that  there  should  >>c  ex- 
press evidence  of  a  deliberate  purpose  to  kill. 
'It  could  be  inferred  from  such  facts  and  cir- 
cumstancea  in  the  case  as  would  reasonably 
warrant  an  inference  of  its  existence.'  [Citing 
nutliorities.]  That  the  deliberation  which  must 
precede  the  killing  in  order  to  make  the  murder 
one  of  the  first  degree  need  not  have  existed 
for  any  given  length  of  time  is  thoroughly  set- 
tled.   [Cating  authorities.]" 

[7]  As  has  often  been  said: 

"There  need  be  no  appreciable  space  of  time 
between  the  intention  to  kill  and  the  act  of  kill- 
ing; they  may  be  as  instantaneous  as  succes- 
sive thoughts  of  the  mind.  It  is  only  necessary 
that  the  act  of  killing  he  preceded  by  a  concur- 
rence of  will,  deliberation,  and  premeditation 
on  the  part  of  the  slayer,  and,  if  such  is  the 
case,  the  killing  is  murder  in  the  first  degree, 
no  matter  how  rapidly  these  thoughts  of  the 
mind  may  succeed  each  other,  or  how  quickly 
they  may  be  followed  by  the  act  of  killing." 

See    People   r.    Hunt,    69    CaL    430,    435. 

It  Is  difficult  to  attribute  any  other  design 
than  that  of  killing  to  one  who  knowingly 
strikes  at  the  throat  of  another  with  a 
sharp  razor  with  such  force  and  strength  as 
to  cause  death. 

[I]  It  is  also  urged  that  no  evidence  was 
Introduced  to  show  the  things  essential  to 
defendant's  guilt  of  the  crime  of  murder 
committed  in  Merced  county,  such  as  that 


tb»  mother-in-law  was  in  fact  dead,  or  that 
the  crime  was  committed  in  Merced  county. 
As  to  ttais  It  Is  sufficient  to  say  that  all  of 
these  things  were  admitted  by  tlie  plea  of 
guilty.  It  was  only  for  the  purpose  of  de- 
termining the  degree  of  the  admitted  murder 
that  any  evidence  at  all  was  essential. 

(I]  In  considering  this  appeal,  we  have 
not  considered  the  transcript  of  the  prelim- 
inary examination  of  defendant,  tor  it  con- 
stitutes no  proper  part  of  the  record  on  ap- 
peal In  this  case.  It  was  not  offered  in  evi- 
dence In  the  court  below  until  after  the  case 
had  been  finally  closed,  and  Judgment  had 
been  pronounced  and  the  appeal  taken.  It 
seems  to  have  been  admitted  at  this  stage 
simply  for  the  purpose  of  makii^  It  a  part 
of  the  transcript  on  appeal. 

Defendant's  attorney,  appointed  by  the 
conrt,  with  a  degree  of  loyalty  to  his  client's 
cause  that  is  to  l)e  commended,  has  filed 
herein  a  very  strong  brief  in  support  of  the 
variooB  contentions  made.  In  some  of  his 
claims  as  to  irregularity  in  the  procedure 
below  he  is  undoubtedly  correct  But  as 
we  have  indicated,  we  are  convinced  that  It 
cannot  fairly  be  held  that  there  was  any 
such  departure  as,  in  view  of  the  circum- 
stances detailed,  would  Justify  a  reversaL 

The  Judgment  is  affirmed. 

We  concnr:  LENNON,  J.,  SHAW,  J.; 
OLNEY,  J.;  WIUBUR,  J.;  MBLVIN,  J.; 
liAWLOR,  J. 


cim  cbi.  ten 
WOODILL  &  HULSB  RLECTRTO  CO.  t. 
TOUNO  et  al.    (U  A.  4930.) 

(Supreme  Court  of  California.     July  6,  1918. 
Behearing  Denied  Aug.  4,  1919.) 

MumciFAi,     Corporations        <&=»519(6)     — 
Stbbkt  Improvemknt— Likns— FBiORrmts. 
As    between    different    street    improvement 
liens  the  one  last  imposed  is  paramount. 

Department  I. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    H.  T.  Dewbirst,  Judge. 

AcUon  by  the  Woodlll  ft  Hulse  Electric 
Company  against  George  Xoung,  the  J.  D. 
Kneen  Contracting  Company,  and  the  Empire 
Securities  Company,  together  with  a  otm- 
solidated  cause.  From  Judgment  for  the 
last-named  defendant,  plaintiff  appeals.  B«- 
versed,  with  directions. 

Bichard  J.  Culver,  of  Los  Angeles,  for  ai^ 
pellant 

Crouch  ft  Crouch,  of  San  Diego,  for  re- 
spondent. 

Cbas.  A.  Gray,  of  San  Francisco,  and 
Arthur  M.  Ellis,  of  Los  Angeles,  amid  carts. 
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OIiNEY,  J.   This  is  an  appeal  from  a  judg- 1  determination  of  their  rank,  If  valid,  with 


ment  in  an  action  to  foreclose  certain  street 
assessment  liens  on  two  parcels  of  land. 
The  defendants  In  the  action  were  the  orig- 
inal owners  of  the  property  upon  which  the 
plaintiff's  Hens  were  imposed,  and  the  owner 
of  certain  other  street  assessment  Hens  on 
the  same  property.  These  latter  liens  had 
been  imposed  prior  to  the  imposition  of  the 
plaintiff's  Hens,  and  were  for  work  done  un- 
der proceedings  initiated  prior  to  the  proceed- 
ings under  which  the  plalntifTs-  work  was 
done.  Intermediate  the  imposition  of  the 
plalntifTs  liens  and  the  commencement  of  the 
action,  street  improvement  bonds  represent- 
ing the  assessments  of  the  defendant  lien- 
holder  were  issned,  defanlt  made  upon  such 
bonds,  and  the  property  sold  to  the  lien- 
holder  to  satisfy  the  bonds. 

The  original  owner  of  the  property  de- 
faulted in  the  action,  which  thereafter  pro- 
ceeded as  between  the  lienholders  only.  The 
sole  question  presented  was  one  of  priority 
between  the  two  sets  of  liens,  and  this  was 
determined  in  the  lower  court  against  the 
plaintiff,  who  appeals. 

The  appellant's  contention  is  that  street 
assessment  Hens  are  liens  whldi  are  im- 
posed upon  the  property  without  the  owner's 
consent  under  the  taxing  power  of  the  state, 
that  they  are  imposed  upon  the  property  as 
siK*  so  that  every  right  or  interest  in  the 
property  Is  included  in  the  subjection  to  the 
lion,  with  the  result  that  a  prior  lien,  even 
one  Itself  for  a  street  assessment,  is  sub- 
ject to  it.  The  respondent's  contention  Is 
that  the  rule  generally  applicable  to  contrae- 
tnal  liens  applies,  and  that  the  one  prior  in 
time  Is  prior  in  right 

The-questlon  as  presented  Is  a  novel  one  In 
this  state,  unless  Brady  v.  Burke,  90  Cal.  1, 
27  Pac.  52,  can  be  considered  as  determining 
it.  The  action  in  that  case  was  one  to  quiet 
title,  and  the  plaintiff  claimed  as  the  pur- 
chaser at  a  foredosure  sale  in  an  action 
brought  to  foreclose  a  street  assessment  lien. 
Certain  of  the  defendants  claimed  as  the 
purctiasers  at  foreclosure  sales  in  actions  to 
foreclose  other  street  assessment  liens.  The 
lien  foreclosed  by  the  sale  to  the  plaintiff  was 
prior  in  time  to  the  liens  foreclosed  by  the 
sales  to  the  defendants,  but  the  latter  ex- 
isted at  the  time  of  the  commencement  of 
the  foreclosure  action  resnltlng  in  the  sale 
to  the  plaintiff,  and  the  defendants  were  not 
made  parties  to  that  action,  with  the  result, 
as  dairoed  by  them,  thot  their  rights  had 
not  been  foreclosed  by  the  sale  to  the  plain- 
tiff. Under  these  circumstances  the  court 
inquired  into  the  validity  of  the  proceedings 
nnder  which  the  defendants  claimed,  held 
them  to  be  Invalid,  and  upon  this  ground 
affirmed  the  judgment  quieting  the  plaintiff's 
title  as  against  themv-  The  liens  nnder  which 
ttMidefendants  clalmM  being  held  to  be  In- 
miid  in  toto,  the  decision  did  not  involve  a 


respect  to  the  liens  under  which  the  plain- 
tiff claimed.  In  the  course  of  the  opinion, 
however,  it  is  said: 

"Although  the  sheriff's  deeds  made  to  appel-, 
lants  Wood  and  Riggins  [the  defendants]  nnte- 
ctated  those  of  plaintiff  and  are  based  upon  Judg- 
ments rendered  prior  to  those  under  which  plain-' 
tiff  claims,  yet,  as  the  Hens  nnder  which  plain- 
tiff's title  has  its  origin  are  older  than  the  liens 
to  which  the  deeds  of  appellants  relate,  plain- 
tiff had  the  superior  legal  title"— citing  Little- 
iield  V.  Nichols,  42  CaL  374. 

It  does  not  appear  whether  there  was  any 
contention  over  the  question  of  rank  as  be- 
tween the  liens,  If  valid,  and  there  is  no  dis- 
cussion of  the  matter  In  the  opinion.  All  that 
appears  is  the  statement  quoted  and  the 
citation  of  Littlefield  v.  Nichols  in  support  of 
it.  But  the  liens  Involved  in  LIttlefleld  y. 
Nichols  were  not  imposed  by  superior  public 
authority,  but  were  contractual,  and,  farther- 
more,  no  question  as  to  their  rank  was  In- 
volved, Tlie  point  determined  was  merely 
that,  as  between  conflicting  foreclosure  or 
execution  sales,  that  one  was  superior  which 
was  based  upon  the  superior  lien.  It  must  l>e 
that  it  was  to  this  point  and  to  this  point 
alone  that  it  was  cited  in  Brady  v.  Burke, 
supra.  Onr  conclusion  to  that  the  bald 
statement  in  Brady  r.  Burke  cannot  be  taken 
as  a  governing  determination  of  the  question 
now  squarely  presented,  and  that  we  are  at 
liberty  to  determine  it  upon  its  merits. 

The  question  has  arisen  in  other  Jurisdic- 
tions and  has  been  there  decided.  The  deci- 
sions, however,  are  conflicting.  Supporting 
the  appellant's  position  are  Morey  v.  Duluth, 
76  Mhin.  226,  77  N.  W.  829 ;  Burke  r.  Lnkins, 
12  Ind.  App.  648,  40  N.  B.  641,  64  Am.  St 
Rep.  639;  Jaicks  v.  Oppenheimer,  264  Mo. 
603,  175  S.  W.  072.  Supporting  the  respond- 
ent's position  are  Philadelphia  v.  Meager,  67 
Pa.  845 ;  Scott-McClure  lAud  Co.  v.  Portland, 
62  Or.  462,  125  Pac.  276;  Bell  v.  New  York, 
66  App.  IMv.  678,  73  N.  T.  Supp.  208;  Oes 
Moines  Brick  Ca  ▼.  Smith,  108  Iowa,  307, 
70  N.  W.  77. 

In  spite  of  this  conflict  however,  we  be- 
lieve that  the  underlying  principles  by  whose 
application  the  question  must  be  decided  are 
dear  and  lead  with  certainty  to  the  conclu- 
sion that  in  liens  of  this  character,  imposed 
on  property — that  is,  on  a  thing  Itself  re- 
gardless of  ownership — by  public  authority 
for  a  public  purpose,  the  one  last  Imposed  la 
paramount 

■  No  question  is  made  but  that  this  is  the 
well-established  rule  as  to  liens  for  general 
taxes.  It  Is  so  held  almost  universally  and 
has  been  so  decided  in  this  state.  Anderson 
V.  Rider,  46  Cal.  134,  138;  Dougherty  v. 
Henaiie,  47  Cal.  9;  14;  Chandler  v.  Dunn, 
50  Cal.  16:  California,  etc.,  Co.  v.  Wels,  llS 
Cnl.  4S9,  50  Pac.  697.  The  reason  for  it  is 
concisely  stated  in  Dougherty  t.  Benarie» 
supra,  thus: 
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*^rhe  necessity  of  collecting  revenue  for  the 
•npport  nf  the  goTemment  imperatively  requires 
that  the  lien  for  taxes  shaU  take  precedence 
over  all  other  liens,  and  that  a  tax  sale,  fol- 
lowed by  n  proper  conveyance,  shall  transfer  the 
title  dischurged  of  prior  tax  liens.  If  the  rule 
were  otherwise,  purchasers  at  tax  sales  would 
be  deterred  from  bidding,  and  a  large  portion 
of  the  revenue  would  remain  uncollected." 

Snch  being  the  rule  and  tbe  reason  for  It  In 
the  case  of  conflicting  general  tax  liens,  the 
question  arises:  What  reason  Is  there  for  not 
applying  the  same  rule  to  the  case  of  con- 
flicting street  assessment  liens,  or,  possibly 
patting  It  more  accurately,  does  tbe  reason 
for  the  rule  as  between  general  tax  Hens 
apply  as  between  street  assessment  liens? 
Mow  fundamentally  the  principle  in  the  case 
of  general  tax  liens  Is  that  the  law  for  the 
purpose  of  insuring  a  payment  required  for 
a  public  purpose  creates  a  lien  for  such  pay- 
ment, hot  upon  any  particular  interest  or 
set  of  Interests  in  the  property,  but  upon  the 
property  itself  as  such,  so  that  all  interests 
In  it  of  every  nature  are  made  subject  to  the 
lien,  with  the  result  that,  although  there  may 
be  no  explicit  statutory  provision,  there  is 
Implicit  ttie  rule  that  the  tax  lien  shall  be 
paramount  to  all  other  prior  existing  liens, 
even  to  prior  existing  tax  liens. 

Tbe  case  of  street  assessment  liens  under 
our  statute  comes  exactly  within  the  forego- 
ing principle  The  assessment  is  one  for  a 
public  purpose.  To  insure  its  payment  It  is 
made  a  charge,  not  against  any  person,  owner 
of  property  or  otherwise,  but  against  the  res 
Itself.  So  much  has  already  been  decided 
by  this  court  German,  etc..  Society  v.  Ram- 
ish,  138  Cal.  120,  69  Pac.  89,  70  Pac.  1067. 
In  this  case  it  was  held  that  a  street  assess- 
ment lien  was  paramount  to  the  lien  of  a 
mortgage.  Now,  the  lien  of  a  mortgage  is  not 
of  the  same  character  as  a  public  assessment 
lien,  and  so  far  the  decision  mentioned  can- 
not be  said  to  be  determinative  of  the  pres- 
ent case.  But  the  reasons  given  for  the  de- 
cision are  exacUy  those  for  tbe  rule  as  be- 
tween conflicting  tax  liens,  viz.  that  for  the 
purpose  of  insuring  a  payment  required  for 
a  public  purpose  a  lien  Is  placed  on  property 
paramount  to  all  existing  interests  therein. 
It  la  said: 

"Whether  the  power  to  tax  for  street  improve- 
ments is  to  be  referred  to  the  general  taxing 
power  and  the  power  of  eminent  domain,  or,  as 
some  courts  have  suggested,  to  the  police  power, 
is  not  very  important.  Whatever  its  source 
may  be,  it  exists  beyond  question  by  reason  of 
Its  nature  and  objects,  and  that  it  partakes  of 
the  nature  of  the  taxing  power  must  be  admit- 
ted. The  power  to  levy  a  tax  for  general  pur- 
poses, whidi  shall  be  a  lien  superior  to  all  other 
liens,  prior  or  otherwise,  is  not  doubted,  and  it 
is  not  because  it  is  called  a  tax.  but  because  of 
its  object  and  the  necessity  for  raising  revenue 
in  order  to  execute  the  functions  of  government. 
In  modem  times,  whatever  may  have  been  the 
demands  of  society  in  an  earlier  period  of  the 


development  of  government,  the  necessity  for 
improving  the  streets  of  cities  and  towns,  while 
perhaps  less  important  in  degree  than  the  gen- 
eral objects  of  government,  is  yet  important  and 
necessary  to  the  welfare  of  the  whole  communi- 
ty, and  in  our  opinion  the  principles  on  which 
the  system  of  general  taxation  depends,  and 
which  govern  in  the  enforcement  of  tax  levies 
for  general  purposes,  are  also  applicable  to  tax- 
ation for  the  improvement  of  streets,  the  con- 
struction of  sewers,  and  other  like  public  work. 
It  is  a  mistaken  assumption  that  the  improve- 
ment of  a  particular  street  in  a  city  is  solely 
for  the  benefit  of  adjoining  property  owners; 
the  benefit  accrues  to  the  public  generally,  and 
the  power  to  compel  such  improvements  is  es- 
sential to  the  well-being  of  cnmmunitiea.  The 
bond  act  expressly  provides  that  the  lien  of  the 
bonds  shall  be  'a  first  Hen  upon  property'  (Stats. 
1893,  S  4,  p.  36) ;  and  section  S  also  makes  the 
provisions  of  the  law  for  the  collection  of  de- 
linquent state  and  county  taxes  applicable  to 
snles  undfr  the  bond  act  (Pol.  Code,  g  3788). 
The  intention  seems  to  be  clearly  manifest^ 
that  the  bond  lion  shnll  be  prior  to  nil  liens. 
The  vipw  we  take  of  the  statute  makes  it  un- 
npceasnry  to  inquire  as  to  the  effect  of  the  lien 
which  attaches  upon  the  recording  of  the  war- 
rant. If  we  are  to  protect  prior  mortgages 
Rgninst  the  lien,  bow  can  we  in  reason  take 
from  the  owner  his  titie,  which  antedates  the 
mortgagee's  interest?" 

The  assessments  in  question  here  were  not 
levied  under  the  same  act  as  those  In  Get' 
man,  etc..  Society  v.  Ramlsh,  supra,  and  the 
statutory  provisions  are  not  exactly  the  same. 
But  the  essential  thing,  tbe  intent  to  make 
the  Hen  a  paroraount  one  upon  the  property, 
is  present  in  both  statutes.  Sections  23,  63. 
and  66  of  the  act  of  April  7,  19U;  Stats. 
1911,  p.  730. 

Such  being  the  character  and  purpose  of 
street  assessment  liens,  and  that  character 
and  purpose  being  the  same  as  those  of  gen- 
eral tax  liens,  so  far  as  this  phase  la  con- 
cerned, it  necessarily  follows  that  the  rule 
as  to  priority  between  conflicting  tax  liens 
should  be  the  rule  as  to  priority  between  con- 
flicting street  assessment  liens. 

Much  might  be  said  by  way  of  ampllflca- 
tion.  Much  is  said  and  exceedingly  well  aald, 
in  Jaicks  v.  Oppenhetmer,  264  Mo.  BOS,  175  S. 
W.  972,  but  we  qnote  only  the  following: 

"When  the  two  kinds  of  taxes  are  considered 
for  the  purpose  of  determining  this  question  it 
will  be  found  that  there  is  not  such  an  inherent 
difference  between  them  as  to  place  the  liens  of 
special  taxes  merely  in  the  category  of  ordinary 
liens.  It  is  true  general  taxes  are  levied  for 
the  support  of  the  government  and  in  that  sense 
general  taxes  are  the  more  important  of  the 
two  and  ought  to  take  precedence  over  special 
taxes,  so  that  the  lien  of  a  general  tax  ought  to 
be  prior  to  the  lien  of  a  special  tax,  eVen  titough- 
the  latter  be  prior  in  point  of  time.  But  that 
is  not  the  question  here.  The  question  now  Is 
as  to  the  rule  of  priority  as  betwe«i  the  differ- 
ent liens  of  different  special  taxes.  And  the 
precise  inquiry  now  at  hand  is:  What  e«eB- 
tial  or  inherent  difference  is  there  in  tlM  natura 
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of  apedal  taxes  which  deprive  their  lien  of  a 
rale  accorded  to  the  lien  of  general  taxes? 
Both  are  created  by  acts  of  the  sovereign  power 
exerdaed  for  the  public  good.  In  both  the  tax- 
tag  power  operates  in  rem,  that  is,  on  the  prop- 
erty itaelf  witbont  regard  to  diCferent  or  con- 
flicting interests  of  ownership ;  in  fact,  in  total 
disregard  of  any  liens  or  interests  attached 
thereto.  The  proceedings  to  collect  both  ar« 
proceedings  In  rem.  And  *die  general  and  uni- 
versal mie  is  that  In  proceedings  in  irem  to  en- 
force the  payment  of  taxes  the  last  tax  levied 
and  sought  to  be  enforced  Is  snperlor  and  para- 
mnmt  to  the  lien  of  all  other  taxes,  claims,  or 
title.    2  Codey  on  Taxation  (8d  Ed.),  875." 

llie  principal  reasons  advanced  In  opposi- 
tion to  the  tongolnf;  view  are:  (1)  That  It 
permltB  the  mnnldpallty  or  other  public  au- 
thority to  give  one  party  a  lien,  and  then, 
withont  bis  consent  and  against  bis  will,  dis- 
place and  perhaps  destroy  It  by  creating 
another  Uen  In  favor  of  anotber  party;  and 
tZ)  that  It  will  defeat  the  purpose  of  the 
statute  by  preventing  contractors  from  tak- 
ing work  through  fear  of  subseqnent  liens. 

As  to  the  first  of  the  reasons,  it  will  occnr 
tmmediately  that  it  is  equally  applicable  to 
liens  for  general  taxes  where  admittedly  the 
subsequent  lien  is  the  superior.  No  reason  Is 
apparent  why  the  bolder  of  a  street  assess- 
ment Hen  should  be  more  f&vored  than  a  pur- 
chaser at  a  tax  sale.  But  the  real  fallacy 
in  the  argnment  lies  in  its  overlooking  the 
fkct  tbat  all  property  and  every  interest  In 
property,  no  matter  how  acquired  or  what  its 
origin,  must  be  held  subject  to  the  right  of 
SDbsequent  taxation,  both  general  and  spe- 
cial, and  that  any  foregoing  of  this  right  by 
the  state  must  be  most  exceptional.  Tet 
there  is  Just  such  an  exception  if  the  interest 
of  a  street  assessment  lien — en  Interest  which 
is  purely  private  property  although  public  In 
its  origin — is  not  to  be  subjected  to  subse- 
quent liens  for  public  Improvements.  There 
Is,  in  fact,  no  more  displacement  or  destruc- 
tion of  the  earlier  lien  by  the  imposition  of 
the  later  than  there  is  a  displacement  or  de- 
struction of  any  other  right  in  the  property 
by  the  imposition  of  a  street  assessment 
lien. 

The  second  objection,  that  the'  doing  of 
public  work  will  be  hampered  because  con- 
tractors will  be  reluctant  to  undertake  work 
if  tbeir  liens  are  to  be  subject  to  liens  for 
subsequent  work,  is,  we  believe,  almost  en- 
tirdy  fanciful.  The  same  reason  would 
apply  to  any  acquisition  of  property  which 
could  not  be  concealed  from  the  taxing  au- 
thorities, and  as  yet  there  has  not  been  ob- 
served any  great  reluctance  to  purchase  real 
estate,  whi<A  cannot  be  so  concealed,  or  to 
loan  money  secured  by  lien  upon  it,  although 
it  is  well  understood  that  real  estate  and  any 
mortgage  lien  upon  it  may  at  any  time  be 
subjected  to  assessment  for  pnbllc  work. 

On  the  other  band,  to  bold  tbat  a  street 
assesament  lien  is  superior  to  any  subsequent 


Uen  of  tbe  same  character  would  most  cer- 
tainly interfere  with  the  making  of  public 
improvements  and  seriously  tend  to  frustrate 
tbe  purpose  of  the  statute.  The  lien  of  the 
assessment  exists  for  two  years,  and  If  suit 
to  foreclose  is  brought  the  lien  exists  until 
the  termination  of  tbe  suit  If  such  a  lien 
is  superior  to  any  similar  subsequent  Uen, 
there  would  be  nothing  to  prevent  the  owner 
of  property  assessed  from  purchasing  the 
lien,  concealing  the  fact  of  purdiase,  having 
suit  brought  to  foreclose  the  assessment,  and 
then  tolling  the  suit  along  indefinitely,  there- 
by prolonging  the  apparent  lioi,  and  quite 
eifectually  deterring  any  bidding  for  work 
which  could  be  paid  for  only  by  an  assess- 
ment subordinate  to  the  Uen  already  on  the 
property.  If  bonds  are  issued  to  represent 
tbe  assessment,  as  was  done  in  this  case,  the 
possibility  of  obstructing  the  making  of 
pubUc  improvements  Is  still  greater,  for  tbe 
life  of  the  bonds  is  ten  years,  and  during  this 
whole  period  any  contractor  doing  public 
work  payable  by  assessment  must  take  a  sec- 
ond lien. 

Finally,  tbe  point  is  made  by  amid  curlse, 
arguing  in  support  of  the  respondent's  posi- 
tion, that  the  statute  provides  that  the 
"assessment  shall  be  a  first  Uen  •  •  * 
until  •  •  •  fully  paid.  •  •  •••  They 
argue  that.  If  the  assessment  Is  to  be  a  first 
Uen  untU  paid,  it  necessarily  follows  that 
any  subsequent  lien  must  be  subordinate  to 
it.  But  this  result  is  but  one  horn  of  a 
dilemma  which  presents  itself.  If  we  assume 
that  the  language  quoted  was  intended  to  in- 
clude the  case  of  conflicting  liens  under  the 
statute.  The  language  is  just  as  applicable 
to  an  assessment  for  subsequent  work  as  to 
the  one  first  Imposed.  In  other  words,  tbe 
statute  declares  equally  as  well  In  the  case 
of  the  second  assessment  as  in  the  first  tbat 
the  Uen  shaU  be  a  first  lien.  But  such  lien 
can  be  first  only  If  it  is  superior  to  tbe  lien 
of  the  first  assessment.  Tbe  only  escape 
from  the  dilemma  thus  presented  is  to  con- 
clude that  the  statute  intended  that,  when 
once  a  lien  for  street  work  is  imposed  on 
property,  no  farther  improvement  of  a  simi- 
lar character  can  properly  be  made  untU 
such  Uen  has  been  dlsdiarged  by  payment 
Such  a  result,  of  course,  would  be  subversive 
of  the  very  purpose  of  the  act,  and  it  is  In- 
conceivable tbat  it  was  intended. 

The  tme  answer  to  tbe  dilemma  Is  that  the 
language  quoted  was  not  intended  to  apply 
to  the  case  of  conflicting  Uens,  both  under 
the  same  statute.  It  cannot  so  apply,  since 
it  would  make  both  liens,  though  In  conflict, 
flrst  Uens,  a  manifest  imposslbUity.  The  cor- 
rect construction  of  the  statute  is  tbat  by  the 
language  quoted  nothing  more  was  Intended 
tlian  to  declare  the  general  proposition  that  a 
street  assessment  Uen  should  be  a  flrst  lien 
on  the  property.  The  result  Is  tbat  tbe 
statute  contains  nothing  governing  the  rank- 
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Ing  of  conflicting  liens,  eadi  imposed  under 
the  statute,  and  sudi  ranking  must  be  de- 
termined by  the  general  principles  applicable 
to  liens  of  that  character.  As  to  those  gen- 
eral principles  we  have  no  doubt  Such 
liens,  so  far  as  any  phase  of  the  matter  here 
material  is  concerned,  are  essentially  tax 
liens  imposed  by  public  authority  for  a  pub- 
lic purpose  upon  a  res,  and  the  same  compel- 
ling reasons  which  have  led  to  the  practically 
uniTersal  recognition  of  the  rule  that  a  sub- 
sequent lien  for  general  taxes  is  superior  to 
a  prior  lien  of  the  same  sort  lead  to  the  same 
conclusion  with  regard  to  street  assessment 
liens.  It  follows  that  the  conclusion  of  law 
of  the  trial  court  that  the  assessments  and 
bonds  of  the  defendant  Empire  Securities 
Company  are  respectively  liens  prior  and 
superior  to  the  liens  of  the  plaintiff  is  incor- 
rect. 

The  Judgment  is  reversed,  and  the  lower 
court  is  directed  to  enter  judgment  subject- 
ing to  foreclosure  the  interests  of  the  Empire 
Securities  Company  in  the  property  as  well 
as  the  Interests  foreclosed  by  the  present 
judgment. 

We  concur:  SHAW,  J.;  LAWLOR,  J. 


(ISO  Cal.  683) 
FIDELITT  SAVINGS  &  LOAN  ASS'N  ▼. 
BODGERS  et  aL    (L.  A.  4924.) 

(Supreme  Court  of  California.     July  5,  1919. 
Rehearing  Denied  Aug.  4,  1919.) 

1.  InTBBPLBADEB  ^940  —  SUTFICIXITCT  Ot 
C0UFI.AIHT. 

Complaint  in  interpleader  under  Code  Civ. 
Proc.  f  886,  is  not  required  to  state  facte  ahow- 
ing  that  both  adverse  claims  are  well  founded, 
but  is  sufficient  if  it  shows  that  the  daimants 
claim  same  thing,  that  their  claims  are  adverse 
to  each  other,  and  that  plaintiff  cannot  safely 
determine  for  himself  which  claim  is  right  and 
lawful. 

2.  Bawks  ANn  Banking  «=»119  —  Oenxbal 
Deposit  — RE1.AT10N  of  Pabtiks— Dbbtob 
AND  Cbeditob. 

Under  Civ.  Code,  {{  1818,  1878,  a  general 
deposit  for  exchange  or  credit  creates  the  re- 
lation of  debtor  and  creditor,  the  title  to  the 
money  passing  to  the  person  with  whom  it  is 
depoidted,  and  he  becoming  debtor  of  depositor 
for  amount  tbereol 

8.  ASSIGNHENTS  €=940— BnXS  AND  NOTES  <£fe9 

4,  66— "Bin,  01"  Exchange"— AooEPTANCE 

—Obligation  of  Dbawex. 
Instrument  reading:  "Received  of  F.  Sav- 
ings &  Loan  Association  $3,500.  *  *  •  Charge 
to  account  of  S.  Pay  to  Z."— signed  and  exe- 
cuted by  S.,  who  had  made  general  deposit  with 
F.  Savings  &  Loan  Association,  and  delivered  to 
Z.,  was  in  legal  effect,  a  bill  of  exchange  under 
Civ.  Code,  {  8171,  and  not  an  assignment,  and 


under  section  3198  did  not  create  legal  obliga- 
tion from  F.  Savings  &  Loan  Association  to  Z. 
until  accepted  by  former  in  writing. 

(Ed.  Note.— For  other  defijiitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assign- 
ment, Bin  of  Exchange.] 

4.  AssiONUENTS  <8=>49— Equitable  Assign- 
UEN'T— Bill  of  Exchange— Conbideration. 
If  an  order  for  payment  of  money  deposited 
by  drawer  as  a  general  deposit  with  drawee 
had  been  delivered  to  payee  for  a  valaable  con- 
sideration, it  would  have  operated  as  an  equi- 
table assignment  of  drawer's  demand  against 
drawee  for  the  amount  deposited,  and  could 
have  been  enforced  as  such. 

6.  Absionkbnts  «=»49— Equitable  Absion- 
KENT— Bill  or  Exchange. 
An  order  or  writing  for  the  payment  of 
money  at  the  delivery  of  property  which  does 
not  by  its  legal  effect  constitute  an  assignment, 
and  which  is  executed  as  a  gift  and  for  no  other 
consideration,  will  not  be  upheld  or  enforced 
as  an  equitable  assignment. 

6.  ASBIONUENTB    ®=949— EQUITABtJt    ASBIOIf'- 

iflENTB— Bill  of  Exchange— Gift. 
Where  drawer  gave  payee  bill  of  exchange 
in  trust  for  purpose  of  supplying  him  with 
funds  with  which  to  construct  building  for  char- 
itable purposes,  and  there  was  no  actual  pres- 
ent transfer  by  way  of  verbal  gift,  accompanied 
by  a  delivery  of  the  means  of  obtaining  pos- 
session or  a  symbolical  delivery  of  possession, 
so  as  to  make  a  valid  gift  under  Civ.  0>de,  i 
1147,  there  was  no  equitable  assignment,  but, 
in  absence  of  acceptance  by  drawee,  merdy  an 
uncompleted  attempt  to  make  gift  of  money  in 
trust  for  charitable  purposes. 

7.  Gifts  ^=»42— Uncompletbd  Attbmft  to 
Make  Gut. 

An  uncompleted  attempt  to  make  a  gift 
does  not  vest  any  right  to  the  thing  in  the 
donee,  and  it  cannot  be  enforced  by  action  in 
the  courts. 

D^artment  1. 

Appeal  from  Superior  Ck>urt,  Lob  Asgelea 
County;    Grant  Jackson,  Judge. 

Action  in  interpleader  by  the  Fidelity 
Savings  ft  Loan  Association  against  Mary 
C.  Rodgers,  executrix  of  the  last  wHl  and 
testament  of  Sarah  Bounds,  and  Z.  L.  Par- 
m^ee.  Judgment  for  last-named  defendant, 
and  first-named  defendant  appeals.  Re- 
versed. 

Slosson  &  Mitchell,  of  Los  Angeles,  for  ap- 
pellant. 

Milton  K.  Young,  of  Los  Angeles,  for  re- 
spondent 

SHAW,  J.  This  action  was  begun  by  the 
filing  of  the  complaint  of  the  plalntlfC  asking 
that  the  defendants  be  required  to  inter- 
plead and  litigate  among  themselves  their 
several  adverse  and  conflicting  claims  to  the 
sum  of  $3,500  In  possession  of  the  plaintiff, 
and  which  It  offered  to  pay  into  court  for 
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tbe  party  found  to  "be  entitled  thereto.  Such 
an  action  Is  authorized  by  section  380  of  the 
Code  of  Civil  Procedure. 

Ill  The  objection  of  the  appellant  Bodgers 
that  the  complaint  in  interpleader  la  Insuffl- 
dent,  because  it  does  not  state  facts  showing 
that  the  claims  of  Parmelee,  the  other  de- 
fendant, is  well  founded  is  of  no  force.  If 
this  was  required,  it  would  result  in  an  ab- 
surdity which  would  defeat  the  right  in  any 
case  to  maintain  such  an  action.  The  claims 
being  adverse,  both  parties  defendant  could 
not  have  the  right  to  the  thing.  If  the  plain- 
tifT  who  calls  them  In  must  state  a  good 
case  for  one,  he  must,  for  the  like  reason, 
state  a  good  case  for  the  other,  and  as  both 
could  not  have  the  right  to  the  thing,  this 
would  be  impossible.  If  his  statement  show* 
ed  that  one  had  the  right  and  the  other  had 
not,  a  plaintiff  conld  not  support  the  inter- 
pleader, for  he  would  then  show  his  ability 
to  decide  tbe  matter  and  thus  put  himself 
out  of  court  Because  of  these  considera- 
tions, tbe  Code  requires  nothing  more  of  him 
In  tlils  respect  than  to  show  that  the  parties 
to  be  called  in  make  claims  on  him  for  the 
same  thing,  that  the  respective  claims  are 
adverse  to  each  other,  and  that  he  cannot 
safely  determine  for  himself  which  claim  is 
right  and  lawful. 

The  two  defendants  appeared,  and  each 
filed  a  separate  answer  setting  up  the  re- 
Qiectiye  dalms  to  tbe  money.  The  court 
below  made  findings,  and  gave  judgment 
declaring  the  defendant  Parmelee  entitled 
to  tbe  money.  I^m  this  Judgment  defend- 
ant Rodgers,  as  executrix  of  the  estate  of 
Sarah  O.  Rounds,  deceased,  appeals. 

Tbe  court  found  the  facts  to  be  as  follows: 
Before  the  demands  were  made  upon  it,  Sa- 
rah C.  Rounds  deposited  with  plalntlfF  a 
sum  of  money  exceeding  $3,500.  She  made  an 
order  in  the  following  words : 

"Los  Angeles,  CaL,  Nov.  8th,  1915. 
"Received  of  Fidelity  Savings  &  Loan  Asso- 
ciation $3,600.00  thirty-five  hundred  and  no/100 
dollars.    Charge  to  account  of  Sarah  C.  Rounds. 
Pay  to  Z.  L.  Parmelee.        Sarah  C.  Rounds." 

On  November  9,  1915,  she  executed  and 
delivered  said  order  to  defendant  Z,  L.  Par- 
melee. This  was  ^ven  to  him  In  trust  to 
collect  tbe  money  from  the  plaintiff  and  ap- 
ply the  same  in  constructing  a  building  at 
Qardena,  Cal.,  to  be  used  as  a  school  for 
Spanish  and  Mexican  boys  and  to  be  known 
as  the  "Sarah  C.  Rounds  Industrial  Build- 
ing." There  was  no  other  consideration  for 
the  order.  Before  the  execution  of  this  or- 
dw,  tbe  plaintiff  furnished  the  form  on  which 
it  was  written  and  approved  the  same  as 
the  proper  form  and  Instrument  for  trans- 
ferring 13,500  from  the  account  of  said  Sarah 
C.  Rounds  to  the  said  Parmelee.  On  Novem- 
ber 9,  1915,  and  again  on  November  12,  1915, 
Parmelee  presented  said  order  to  the  plain- 
tiff and  demanded  payment  thereof,  but  pay- 


ment was  refused  each  time  by  plaintiff  for 
the  reason  that  plaintiff  had  been  warned  by 
some  friend  of  Mrs.  Rounds  that  she  was 
not  of  sound,  mind.  This  was  not  true.  The 
court  found  that  she  was  of  sound  mind.' 
Sarah  C.  Rounds  died  on  December '8,  1915, 
one  month  after  the  date  of  said  order.  De-' 
fendant  Rodgers  is  the  executrix  of  her 
estate,  and  as  such  demanded  the  money 
from  plaintiff. 

[2]  Neither  the  pleadings  nor  findings  show 
the  corporate  character  of  plaintiff,  nor  the 
business  in  which  it  was  engaged.  It  does 
not  appear  that  it  was  a  bank  of  any  kind ; 
consequently  we  cannot  consider  any  rules 
of  law  applicable  exclusively  to  banking 
transactions.  Nowhere  in  the  record  is  it 
expressly  stated  whether  the  money  depos- 
ited by  Mrs.  Rounds  with  plaintiff  was  re- 
ceived by  it  as  a  mere  bailment  of  the  iden- 
tical money,  or  as  a  credit  in  her  favor.  The' 
expressions  used,  however,  show  that  It  was 
regarded  and  treated  by  her  as  an  "account" 
in  her  ftiTor  against  the  plaintiff,  to  be  paid 
out  by  it  on  her  order,  and  as  both  partlies 
have  discussed  the  case  solely  upon  the  the- 
ory  that  it  was  a  general  deposit  for  eZ'' 
change  or  credit,  we  will  assume  that  sueh> 
was  its  (^aracter.  The  effect  of  such  a  de* 
posit  is  to  create  the  relation  of  debtor  and 
creditor  between  the  two  parties  concerned; 
tbe  title  to  the  money  passing  to  the  per- 
son with  whom  It  is  deposited,  and  such  per- 
son becoming  the  debtor  of  the  depositor  for 
the  amount  thereof.  Civ.  Code,  sees.  1818, 
1878;  Shoemaker  v.  Hinze,  63  Wis.  116,  10 
N.  W.  86;  Talladega  Ins.  Co.  v.  Landers,  43 
Ala.  116. 

[S-6]  0%e  instrument  executed  by  Mrs. 
Rounds  to  Parmelee  was  therefore  an  order 
by  a  creditor  to  a  debtor  to  pay  the  debt,  or 
a  part  thereof,  to  a  third  person.  Although 
It  contains  many  unnecessary  words,  it  is, 
In  legal  effect,  a  bill  of  exchange.  Wheatley 
V.  Strobe,  12  Cal.  92,  97,  73  Am.  Dec.  622; 
Civ.  Code,  S  3171.  It  does  not  purport  to 
transfer  to  Parmelee  tbe  title  to  the  money 
mentioned,  nor  to  the  debt  or  obligation  of 
the  plaintiff  to  repay  the  same  to  her,  but 
merely  directs  the  plaintiff  to  pay  to  Parme- 
lee the  said  sum  of  money.  Consequently'  it 
is  not  in  form,  or  In  legal  effect,  a  present 
assignment  to  Parmelee  of  the  right  or  title 
to  the  money  or  to  the  obligation  therefor. 
Cashman  v.  Harrison,  90  Cal.  302,  27  Pac 
283 ;  Lawrence  Natl.  Bank  v.  Eowalsky,  105 
Cal.  43,  38  Pac.  617.  Being  in  legal  effect 
a  bill  of  exchange,  it  did  not  create  a  legal 
obligation  from  plaintiff  to  Parmelee  until 
It  was  accepted  by  the  plaintiff  and  such 
acceptance  could  not  be  made  except  In  wrlt- 
hig.  Civ.  Code,  S  3193 ;  'Wheatley  v.  Strobe, 
supra.  It  was  not  accepted  in  any  manner; 
consequently  it  does  not  constitute  a  direct 
obligation  on  the  part  of  plaintiff  to  pay 
the  money  to  Parmelee.  It  is  executory  in 
character,  a  mere  order  directing  that  the 
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money  be  paid  bj  plaintiff  to  Parmelee,  bat 
acoompllslilng  no  transfer  of  title  until  the 
Intended  transaction  should  be  completed  by 
a  transfer  of  the  possession,  or,  it  may  t>e, 
by  the  written  acceptance  of  the  plaintiff. 
If  it  Iiad  t)een  given  for  a  valoable  consid- 
eration, it  would  liave  operated  as  an  equit- 
able assignment  of  the  demand  of  Mrs. 
Bounds  against  the  plaintiff  for  the  sum  of 
money,  and  could  have  been  enforced  as  such. 
Wheatley  v.  Strot>e,  supra ;  Pope  y.  Huth,  14 
Gai.  406;  Pierce  V.  Robinson,  13  Cal.  121; 
Joyce  r.  Wing,  87  Cal.  424,  25  Pac  646; 
,  Curtner  t.  Lyndon,  128  Cal.  36,  60  Pac  462. 
But  it  was  intended  as  a  gift  in  trust,  and 
was  without  valuable  consideration.  It  is 
the  settled  doctrine  that  an  order  or  writing 
for  the  payment  of  money  or  the  delivery 
of  property,  which  does  not  by  its  legal  ef- 
fect constitute  an  assignment  and  which  is 
executed  as  a  gift  and  for  no  other  consid- 
eration, will  not  be  upheld  or  enforced  as 
an  equitable  asHigoment.  Pullen  v.  Placer 
County  Bank,  138  Cal.  175,  60  Pac.  740,  71 
Pac.  83,  94  Am.  St.  Bep.  19 ;  Brokaw  v.  Bro- 
kaw,  41  N.  J.  Eq.  221.  4  Atl.  66;  5  Cor.  Jur. 
p.  931. 

[6,7]  Fr5m  the  foregoing  it  is  dear  that 
the  transaction  shown  by  the  facts  found, 
and  enforced  by  the  Judgment,  was  nothing 
more  than  an  uncompleted  attempt  by  Mrs. 
Bounds  to  make  a  gift  of  the  money  to  Par- 
melee, In  trust  for  charitable  puritoses. 
There  Is  nothing  to  show  any  actual  present 
transfer  by  way  of  verbal  gift  accompanied 
by  a  delivery  of  the  means  of  obtaining  pos- 
session, or  a  symbolical  delivery  of  posses- 
sion, so  as  to  make  a  valid  gift  under  section 
1147  of  the  Civil  Code.  It  does  not  appear 
that  Mrs.  Bounds  and  Parmelee  had  any 
conversation  about  the  matter,  or  that  there 
was  any  communication  between  them  other 
tlian  the  said  written  order.  An  uncomplet- 
ed attempt  to  make  a  gift  does  not  vest  any 
right  to  the  thing  in  tlie  donee,  and  it  can- 
not be  enforced  by  action  in  the  courts.  The 
court  below  was  In  error  In  Its  conclusion 
tlint  Parmelee  was  entitled  to  the  money. 
The  Judgment  is  reversed. 

We  concur:  LAWLOB,  J.;  OLNBX,  J. 
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Ekplotkb. 
Contract  of  employment  of  expert  glaxeman, 
giving  employer  right  to  diadiarge  if  for  any 
reason  It  ia  unable  to  turn  out  enameled  and 


glazed  brick  In  qnantltiea  equal  to  A*  present 
quality  "and  satisfactory  to"  it,  implies  a  oom- 
plete  satisfactioD  involving  its  judgment,  and 
authorizes  discharge  if  for  any  reason  quality  or 
quantity  is  not  satisfactoiy  to  it;  its  dedsioa 
thereon  hdag  condosive. 

Department  1. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  O.  W.  Nicol,  Judge. 

Action  by  James  Tiffany  against  the  Pa* 
cific  Sewer  Pipe  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Beversed. 

Swanwick  ft   Donnelly,   of  Los   Angeles, 
fbr  appellant. 
Donald  Gallagher,  of  El  Paso^  Tex.,  for 

respondent. 

SHAW,  J.  Plaintiff  sued  for  damages 
caused  by  an  alleged  wrongful  discbarge  of 
plaintiff  from  the  defendant's  ser^-ice.  The 
court  below  made  flndings  and  entered  Judg- 
ment in  favor  of  the  plaintiff  for  $3,617.17, 
being  the  full  amount  prayed  for  in  th« 
complaint    Defendant  appeals. 

Hie  defendant  was  engaged  In  the  busi- 
ness of  manufacturing  glazed  brick.  Plain- 
tiff was  employed  by  the  defendant  as  an 
"expert  glazeman"  for  the  term  of  three 
years  beginning  February  10,  1914,  under  a 
contract  in  writing  made  on  February  12, 
1914,  and  modified  on  May  12,  1914.  The 
first  contract  provided  that  Tiffany  should 
be  employed  by  the  defendant  as  expert 
glazeman  for  one  year  at  $3,000  a  year, 
with  the  privilege  to  defendant  of  changing 
the  employment  to  tliree  years  at  $2,000  per 
year  at  any  time  within  six  months,  "pro- 
viding a  product  satisfactory  to  the  defend- 
ant" was  obtained  witliin  60  days  from  the 
date  of  the  contract.  Tiffany  began  work, 
and  continued  until  May  12,  1914,  on  which 
date  a  modification  of  the  contract  was 
made,  whereby  the  defendant  employed 
Tiffany  for  three  years  from  February  10, 
1914,  at  $175  per  month,  upon  ttie  following 
condition: 

"In  consideration  of  the  above  provisions  Ur. 
Tiffany  will  not  hold  the  Pacific  Sewer  Pip* 
Company  liable  under  said  contract,  in  case  for 
any  reason  the  Padfic  Sewer  Pipe  Company  are 
unable  to  turn  out  enameled  and  glazed  brick  in 
quantities  equal  to  the  present  quality  and  sat- 
isfactory to  the  Pacific  Sewer  Pipe  Company. 

"In  the  latter  case  Mr.  Tiffany  is  to  havs 
ninety  days  notice  before  making  a  change." 

Tiffany  was  dlsdiarged  on  May  10,  1910, 
without  notice.  The  court  found  that  up  to 
that  time  plaintiff  had  fully  performed  his 
contract  with  a  reasonable  degree  of  skill, 
and  that  the  defendant,  after  the  making 
of  tlie  contract,  was  at  all   times  able  to 


«E9FMr  oUiar  osms  me  (am*  topic  ud  KBT-NUMBER  In  aU  Ker-Nuint>«r«d  DIswU  and  Indexaa 


Digitized  by 


Google 


<U.) 


TIFF  ANT  T.  PACIFIC  SKWXB  PIPE  00. 
(itt  P.) 


420 


tniB  out  enameled  and  glazed  brick  In  <inan- 
tittes  eqnal  to  the  qoallty  which  was  being 
tuned  ont  on  May  11,  1014,  and  which  was 
■atlafactory  to  said  defendant  It  la  claim- 
ed that  this  finding  is  oontriury  to  the  evi- 
dence. 

In  the  making  of  brick,  the  mnd  or  clay 
is  first  pressed  and  molded  to  the  shape  de- 
sired, the  glase  or  enamel  Is  then  applied, 
and  when  a  soflSdent  quantity  to  fill  a  kiln 
Is  thus  prepared  the  bricks  are  placed  In  the 
kiln  and  burned  to  the  required  degree. 
The  principal  duty  of  the  plaintiff  was  to 
prepare  and  mix  the  glaze  or  enamel  so  that 
it  would,  when  burned,  have  the  hardness 
and  other  qualities  necessary  to  make  it 
dnrable  and  the  brick  salable.  The  glaze 
or  enamel  was  a  liquid  Into  whldi  the  bricks 
were  dipped  so  as  to  form  a  coat  of  the  liq- 
uid on  their  surfaces. 

It  will  be  obserred  that  the  conditions  ex- 
pressed in  the  modification  above  quoted  em- 
braced three  propositions:  First,  that  the 
defendant  should  be  able  to  turn  out  enam- 
eled and  glazed  brick  in  quantities;  second, 
tliat  the  brick  turned  out  should  be  equal  to 
the  present  quality.  This  obviously  refers 
to  the  provision  of  the  first  contract  that 
the  three  years'  employment  would  be  made 
if  "a  product  was  obtained  within  sixty  days 
from  its  date  which  was  satisfactory  to  the 
defendant."  It  appears  from  the  evidence 
that  at  the  time  the  second  contract  was 
made  TlfTany  was  producing  a  quality  of 
enamelpd  and  glazed  brick  which  sattsfled 
the  defendant  and  Induced  It  to  enter  Into 
the  second  contract  The  third  proposition 
embraced  In  the  added  condition  was  that 
the  enameled  and  glazed  brick  produced  by 
the  service  of  plaintiff  should  not  only  be 
equal  in  quality  to  that  being  produced  on 
May  12,  1914,  but  also  that  in  quantities  and 
quality  It  should  be  "satisfactory  to  the  Pa- 
cific Sewer  Pipe  Company."  It  is  contended 
that  there  is  no  evidence  to  show  that  the 
defendant  was  satisfied  with  either  the  quan- 
tity or  the  quality  of  the  enamried  and  glaz- 
ed brick  produced  by  the  plaintiff  for  the 
defendant  thereafter.  The  law  governing 
the  rights  of  the  parties  under  a  contract 
which  requires  one  party  to  do  something 
which  Is  satisfactory  to  the  other  party  Is 
thus  stated  in  IS  Corpus  Juris,  at  page  07S: 

"Contracts  in  which  one  party  agrees  to  per- 
form to  the  satisfaction  of  the  other  are  ordi- 
narily divided  into  two  classen :  (1)  Where  fan- 
cy, taste,  sensibility,  or  judgment  are  involved ; 
and  (2)  where  the  qnestion  is  merely  one  of  op- 
erative fltneas  or  mechanical  utility.  In  con- 
tracts involving  matters  of  fancy,  taste,  or  Judg- 
ment when  one  party  agrees  to  perform  to  the 
satisfaction  of  the  other,  be  renders  the  other 
party  the  sole  judge  of  his  satisfaction  withont 
regard  to  the  jnstlce  or  reasonableneis  of  his  de- 
cision, and  a  court  or  jury  cannot  say  that  snch 
party  should  have  been  satisfied  where  be  asserts 
that  be  is  not"    Section  76& 


The  next  lectioD  dedarae: 

"The  rule  stated  in  the  preceding  section  is 
also  applied  to  cases  of  operative  fitness  or  me- 
chanical utility  when  the  contract  clearly  pro- 
vides that  performance  shall  be  satisfactory  to 
the  promisor." 

Similar  statements  will  be  found  in  9 
CyCn  at  pages  618,  619,  and  620. 

A  different  rule  applies  where  the  con- 
tract provides  for  the  construction  of  a 
building  or  the  like,  in  accordance  with  plans 
and  spedflcatlons  fixed  by  the  contract  to 
the  satisfaction  of  the  owner  or  of  an  archi- 
tect employed  by  him.  In  these  cases  It  Is 
usually  held  that  If  the  contract  Is  i)erfonn- 
ed  as  required  by  the  plans  and  specifica- 
tions, the  person  whose  judgment  Is  Invoked 
must  accept  the  performance,  and  his  mental 
condition  as  to  satisfaction  is  immaterial. 
In  such  cases  the  question  whether  the  work 
is  satisfactorily  done  or  not  arises  after 
the  contract  has  been  executed,  either  in 
whole  or  In  part,  and  the  mtisfartlon  refers 
to  that  which  is  already  done.  Elliott  states 
the  rule  to  be  that  such  a  contract  does  not 
justify  the  promisor  in  arbitrarily,  unrea- 
sonably, and  capriciously  claiming  that  he 
Is  not  satisfied,  in  order  to  evade  liability, 
"and  the  courts  in  doubtful  cases,  espe- 
cially when  the  thing  furnished  Is  so  Attach- 
ed to  the  real  property  of  the  buyer  that  Its 
value  would  be  lost  to  the  seller,  either  whol- 
ly or  in  great  part,  unless  paid  for,  are  in- 
clined to  construe  such  a  stipulation  as  one 
to  furnish  such  a  thing  as  ought  reasonably 
to  satisfy  the  buyer.  But  where  there  Is 
nothing  to  justify  the  contrary  constnutlon, 
the  general  rule  is  tlwt  the  party  to  lie  sat- 
isfied Is  the  judge  of  bis  own  satisfaction, 
subject  only  to  the  limitation  in  most  ju- 
risdictions that  he  must  act  in  good  faith, 
and  if  he  does  so  act  and  Is  really  dlRmtls- 
fied,  he  may  reject  the  work  or  the  article 
on  the  ground  that  it  is  not  sutisfactory  to 
him.  This  rule  is  particularly  ai)|>ilcable 
where  the  subject-matter  of  the  contract  in- 
volves personal  taste  or  feeling,  as  wbt*re  an 
artist  agrees  to  paint  a  portrait  of  another 
or  some  member  of  his  family,  to  the  Knfls- 
faction  of  such  other  or  the  like,  but  as 
shown  by  the  authorities  cited  in  the  last 
preceding  note,  the  rule  Is  not  contined  to 
m<A  cases."  8  Elliott  on  Contracts.  {  1881. 
"It  has  been  held  that  a  contract  for  per- 
sonal services,  so  long  as  they  are  satis- 
factory to  the  employer,  may  be  ternilnnted 
by  him  whenever  be  is  dlssntlsfled  in  good 
faith.  •  •  •  Similar  rulings  have  been 
made  in  cases  of  contracts  to  manufacture 
or  furnish  articles  to  the  satisfaction  of  the 
other  party,  even  though  a  reasonable  man 
would  or  ought  to  have  been  satisfied."  Id. 
f  1882. 

The  decisions  in  this  state  have  not  a^ 
tempted  to  atate  tlie  mle  with  reference  to 
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cases  like  the  preset  In  Goplew  t.  Dn- 
rand,  163  CaJ.  278,  95  Pac.  38,  16  L.  B.  A. 
(N.  S.)  791,  which  Involved  a  bnUdlng  con- 
tract, there  were  elaborate  plans  and  speci- 
fications, as  is  usual  In  such  cases,  and  the 
work  was  "to  be  done  to  the  entire  satis- 
faction of  the  owner  and  the  architect"  Be- 
fore each  payment  was  made  a  certificate 
was  to  be  obtained  signed  by  the  architect 
After  the  work  was  done  both  owner  and  ar- 
chitect stated  that  they  were  satisfied  with 
it,  but  the  architect  refused  to  make  a  cer- 
tificate. It  appeared  tliat  the  work  was 
done  conformably  to  tlie  plans  and  specifi- 
cations. The  court  merely  held  that  under 
the  circumstances  the  refusal  of  the  certifi- 
cate was  unreasonable,  and  that  the  con- 
tractor was  entitled  to  recover  as  If  It  had 
been  issued.  In  Oladdlng,  etc.,  Co.  t.  Mont- 
gomery, 20  Cal.  App.  279,  128  Pac.  792,  the 
District  Court  of  Appeal  remarked  that  "a 
stipulation  in  a  contract  to  perform  to  the 
satisfaction  of  on*  of  the  parties  only  calls 
for  such  performance  as  should  be  satisfac- 
tory to  a  reasonable  person."  This  remark 
also  referred  to  a  building  contract  and  with 
reference  to  iiortions  of  the  work  already 
done.  Furthermore,  it  was  an  obiter  dictum, 
thA  question  not  being  involved  in  the  case. 
In  Bryan  Elevator  Co.  v.  Law,  31  CaL  App. 
205. 160  Pac.  170,  a  building  contract  was  al- 
so under  consideration.  The  plaintUI  agreed 
to  construct  an  elevator  in  the  defendant's 
building,  that  its  operation  "shall  give  satis- 
faction in  every  particular,"  and  that  If  the 
controlling  device  proved  unsatisfactory, 
plaintiff  would  replace  it  with  another  "sat- 
isfactory to  the  owner."  The  court  follow- 
ed the  rule  applying  to  building  contracts 
In  general,  and  held  that  the  contract  only 
called  "for  such  performance  as  should  be 
satisfactory  to  a  reasonable  person."  In 
other  cases,  where  the  question  of  Judgment 
was  involved,  the  opposite  rule  has  been 
applied.  In  Parkside  Realty  Co.  v.  Mac- 
Donald,  166  Cal.  426,  137  Pac.  21,  a  real 
estate  contract,  the  seller  agreed  to  make 
the  title  satisfactory  to.  the  buyer  and  bis 
attorneys.  The  court  said  that  the  question 
was  "not  whether  the  title  was  in  fact  a 
good  and  marketable  one,  but  whether  it 
was  acceptable  to  respondent  and  his  attor- 
neys," citing  Allen  v.  Pockwitz,  103  Cal.  88, 
36  Pac.  1039,  42  Am.  St  Bep.  99,  and  Church 
V.  Shanklin,  95  Cal.  627,  30  Pac.  789,  17  L. 
B.  A.  207.  The  two  cases  dted  involved  a 
similar  question  and  were  to  the  same  ef- 
fect 

The  contract  in  the  present  case  was  an 
executory  one.  The  question  does  not  in- 
volve the  acceptance  of  any  work  already 
done  by  Tiffany  under  his  employment.  He 
was  discharged  from  further  employment 
because  the  defendant  was  not  satisfied  with 
the  quality  of  his  work.  There  Is  no  suffi- 
cient evidence  to  support  the  finding  that  the 


defendant  was  satisfied  with  his  work.  Dur- 
ing the  tUne  of  his  service  many  kilns  of 
brick  were  burned  which  were  glazed  by  him, 
and  there  is  evidence  as  to  some  of  these 
that  the  defendant's  manager  expressed  him- 
self satisfied.  But  there  is  no  evidence,  and 
no  declaration  or  admission  by  any  person 
authorised  to  speak  for  the  defendant  that  it 
was  satisfied  with  his  work  as  a  whole.  The 
contract  autliorized  the  defendant  to  dis- 
charge the  plaintifl  if  his  work  was  not  sat- 
isfactory as  a  whole,  although  at  times  be 
might  be  producing  brieve  of  the  finest  qual- 
ity. The  object  of  the  defendant  in  employ- 
ing the  plaintiff  was  to  obtain  glazed  and 
enameled  brick  for  sale  to  Its  customers. 
The  quantity  of  good  brick  produced  out  of 
each  kiln,  that  is,  the  proportion  of  good 
brick  to  bad  brick  therein,  was  an  impor- 
tant matter  to  them.  For  example,  there  is 
evidence  that  one  customer  agreed  to  buy 
1,815  glazed  brick  known  as  "bull-nosed," 
that  Is,  with  one  or  more  corners  rounded, 
that  the  g^ze  was  mixed  and  applied  by 
plaintiff,  and  15,000  bricks  were  so  glazed 
and  burned  In  order  to  obtain  1,816  good 
ones.  Other  evidence  fixed  the  number  burn- 
ed for  that  Job  at  5,000  to  obtaUi  the  re- 
quired number.  Quality  was  also  important, 
for  if  the  glaze  was  not  rightly  mixed  it 
would  scale  off,  or  crack,  after  beiqg  burned, 
and  if  the  color  or  transparency  was  not 
satisfactory  to  purchasers  tlie  brick  would 
not  be  as  easily  sold.  All  these  matters 
would,  of  necessity,  be  determinable  by  the 
taste  or  Judgment  of  the  defendant's  man- 
agera  And  as  their  experience  in  the  busi- 
ness was  an  essential  element  in  the  exer- 
cise of  that  Judgment  it  could  not  have  been 
intended  that  some  other  person's  Judgment 
should  determine  the  question  of  satisfac- 
tory performance.  An  express  stipulation 
or  necessary  implication  would  be  necessary 
to  give  such  a  contract  that  meaning.  This 
contract  neither  declares  it  directly,  nor  re- 
quires It  by  implication.  The  terms  of  the 
contract  imply  that  the  defendant  was  not 
compelled  to,  be  satisfied  if  the  quality  pro- 
duced equaled  that  which  was  being  produc- 
ed at  the  time  the  contract  was  made.  The 
addition  of  the  phrase,  "and  satisfactory  to 
the  Pacific  Sewer  Pipe  Company,"  implied  a 
comi^ete  satisfaction,  and  authorized  the  de- 
fendant to  reject  the  brick  or  discharge 
Tiffany  under  the  terms  of  the  contract  If 
for  any  reason  of  any  character  the  quality 
or  quantity  of  the  product  was  not  satisfac- 
tory. We  think  the  contract  falls  within  the 
rule  applicable  to  cases  where  the  Judgmeut 
of  the  promisor  is  involved,  and  that  his  de- 
cision tliat  he  is  not  satisfied  is  canclnslTe 
on  the  other  party  and  upon  the  court  to 
which  the  question  is  presented. 

The  Judgment  for  the  amount  awarded 
cannot  be  supported  without  the  finding  in 
questiim.     N<n)e  of  the  other  findings  sup- 
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pUea  Its  place.    The  appeal  must  therefore 
be  sustained. 
The  Judgment  is  reversed. 

We  concur:    OLNEY,  J.;  LAWLOB,  J. 


on  Csl.  688) 

LAWRENCE  t.  PREMIER  INDEMNITY 
ASSUR.  CO.  et  aL    (U  A.  4918.) 

(Supreme  Cooxt  of  CalUoijila.    JToly  5,  1919.) 

L  Appeal  awd  Bkbob  «=>1040(13)— Haeh- 
ms  Bbbob— OvBBBirLino  Devubbeb. 
In  action  against  corporation  and  directon 
for  conTersion  of  plaintiff's  stock,  plaintiff  was 
not  prejudiced  by  overmlfaig  of  special  de- 
mnrrer  to  answer  alleging  that  it  had  been 
agreed  that  the  stock  should  be  retained  by  the 
eorporation's  treasvrer  until  plaintiff  should 
perform  ''certain  services,"  where  plaintiff  in 
fact  knew  exactly  what  services  were  refer- 
red to. 

2.  Appkai,  ARn  Bbbob  «s>S58(2)— Nonci  ov 
Pbksbrtation  or  Rkpobtxb's  Tbahbobipt 
roB  CnmnoATioN. 

Where  the  record  was  prepared  under  Code 
Ciy.  Pro&  (  953a,  the  objection  that  proper 
notioe  was  not  given  of  presentation  to  the 
trial  Judge  for  certification  of  the  reporter's 
transcript,  in  that  notice  was  given  by  mail 
and  spedfied  a  time  for  presentation  but  two 
days  removed,  cannot  be  sustained;  for  it  is 
sufficient  that  the  clerk  give  notice  by  mail,  and, 
as  the  statute  requires  only  that  the  time 
specified  be  "within"  five  days  of  the  notice, 
if  the  time  allowed  be  too  short  for  snfBdent 
examination  of  the  transcript,  a  request  may  be 
made  to  the  court  for  further  time. 

3.  Tbiai.  4=3396(3)— Firdino  Not  Respoit- 
mvK  to  Issues. 

In  action  against  corporation  and  directors 
for  conversion  of  plaintiff's  stock,  the  Issue 
presented  by  the  pleadings  and  evidence  being 
whether  plaintiff  was  the  unconditionsl  owner 
of  the  stock  or  whether  plaintiff  was  to  have 
Us  stock  only  upon  his  performance  of  his  con- 
tract to  sell  stock,  a  finding  that  he  had  agreed 
to  deposit  the  stock  as  security  for  perform- 
ance of  his  stock-selling  contract  was  not  re- 
sponsive to  the  issue  presented  by  the  pleadings 
and  evidence. 

4.  Btidbhcb  <^  1  i2tl)— Paboi.  Aobekiibrt— 
HiRTTms  OP  Dibbotobs'  Mbetino. 

In  actkm  against  corporation  and  directors 
for  conversion  of  plaintiff's  stock,  the  Issue  pre- 
sented by  the  pleadings  and  evidence  being 
whether  plaintiff  was  the  unconditional  owner 
of  the  stock  or  whether  plaintiff  was  to  have 
his  stock  only  upon  his  performance  of  his 
contract  to  sell  stock,  testimony  that  at  the 
directors'  meeting  at  which  issue  of  plaintiff's 
stock  was  authorized  it  was  agreed  that  the 
stock  was  to  be  plaintiff's  only  upon  his  per- 
formance of  services,  was  not  inadmissible  un- 
der  the   parol  evidence   rule,   as    varying    the 


terms  of  the  minutes  of  such  meeting  which 
were  in  evidence,  as  there  was  no  element  of 
estoppel,  and  only  a  part  of  the  full  transac- 
tion appeared  in  the  minutes. 

5.  Evidencb  9=>168(26)  —  Bbst  Btidkrcx  — 
Minutes  of  Dibbotobs'  Mbjctinq. 
Testimony  as  to  contents  of  minutes  of  di- 
rectors''  meeting  is  incomjtetent. 

8.  Evidencb  «s»352(1)— ADiasnoRS— Cobpo- 
'  bation  Minute  Book. 

The  books  of  a  corporation,  including  its 
minute  book,  are  competent  evidence  against  it 
as  admissions: 

7.  BviDKRCE  «=>442(1),   444(2)— Pabol  BVi- 

DKROB— PBOPOBAL. 

When  a  proposal,  even  in  writing,  is  msde 
and  accepted,  it  Is  pennlssible  to  show  it  was 
sccepted  vrith  conditions  or  qualifications,  or 
that  accompanying  the  acceptance  and  In  reali- 
ty forming  part  of  it  terms  in  addition  to  those 
set  forth  in  the  proposal  were  exacted  by  ac- 
ceptor. 

8.  Evidencb  «s»408(1)  —  Pabol  Bviderob  — 
Reoeipts. 

Unless  a  receipt  either  purports  to  he  or 
the  evidence  shows  it  is  the  written  memorlsl 
Of  the  full  understanding  between  the  parties, 
the  parol  evidence  rule  has  no  application. 

9.  Evidence  4s»444(2)  —  Pabol  Evidence 
—Receipts. 

Where  plaintiff's  receipt  from  a  corporation 
for  a  sum  in  payment  for  stock  purported  only 
to  require  the  issuance  of  the  certificate  for  the 
shares  as  soon  as  a  certificate  book  was  bad,  and 
plaintifTs  evidence  showed  that  the  receipt  did 
not  cover  the  entire  understanding,  evld«ice 
by  defendants  that  there  were  conditions  ox 
terms  upon  which  plaintiff  was  to  have  ths 
stock  was  properly  admitted. 

Department  1. 

Appeal  frwn  Saperlor  Ooort,  San  Diego 
County;   W.  A.  Sloane,  Jodga 

Action  by  John  D.  Lawrence  against  the 
Premier  Indemnity  Assurance  Company  and 
others.  From  Judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

Hamilton  &  Lindley  and  George  B.  Watson, 
all  of  San  Diego,  for  appellant 

E.  S.  Torrance  and  Charles  P.  Fritcbard, 
both  of  San  Diego,  for  respwdents. 

OLNET,  J.  The  Premier  Indemnity  Com- 
pany and  the  San  Diego  Land  ft  Mortgage 
Company  are  the  same  cori)oratlon.  This  ac- 
tion Is  against  It  and  three  of  Its  five  direc- 
tors to  recover  for  the  alleged  conversion  by 
them  of  175  shares  of  the  coi'poration's  stock 
belonging  to  the  plaintiff.  The  defendants 
had  Judgment  in  the  lower  court,  and  the 
plaintiff  appeals. 

[1]  Two  prellminai7  matters  should  be  dis- 
posed of  before  considering  the  merits  of  the 
case.    The  first  of  these  is  the  contention  of 
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the  appellant  tbat  the  lower  court  erred  In 
overruling  a  q;>ecial  demurrer  to  an  affirma- 
tive defense  pleaded  by  the  anawers.  The 
complaint  alleged  In  brief  that  the  plalntlfC 
was  the  owner  of  the  stock  In  Question,  that 
such  ownership  was  evidenced  fay  a  stock 
certlflci^te  issued  by  the  corporation  in  the 
name  of  the  plaintiff,  and  that  the  defendants 
converted  It  to  their  own  use  on  a  certain 
day.  The  answers,  among  other  things, 
pleaded  that  tb»  stock  certlflcate  had  been 
made  out  under  an  agreement  with  the  plaln- 
tur  that  It  was  to  be  retained  in  the  posses- 
sion of  the  treasurer  of  the  corporation  until 
"said  plaintiff  should  have  performed  cer- 
tain services  that  he  had  theretofore  agreed 
to  perform  for  said  corjwration,"  and  that  he 
bad  not  performed  these  services  and  had 
wrongfully  secured  possession  of  the  certifi- 
cate. The  answers  contained  nothing  show- 
ing what  the  "certain  services"  were  which  it 
was  alleged  the  plaintiff  was  to  perform  and 
a  special  demurrer  was  directed  to  this  point. 
Apparently  the  demurrer  was  good.  Certain- 
ly respondent's  counsel  in  his  brief  before  us 
makes  no  attempt  to  show  the  contrary,  but 
relies  upon  the  proposition  that  the  plaintiff 
has  not  been  prejudiced  by  the  ruling,  if  er- 
roneous. His  position  In  this  respect  is 
sound.  The  plaintiff  was  in  no  wise  misled 
or  prejudiced.  He  knew  in  fact  exactly  what 
services  Cbe  defendants  claimed  he  should 
have  performed  and  had  not  He  had  been 
president  and  a  director  of  the  corporation, 
and  as  such  had  himself  been  present  at  the 
directors'  meeting  when  the  dispute  between 
him  and  the  three  defendant  directors  came 
to  a  head  and  when  the  alleged  act  of  con- 
version was  committed  by  the  passage  of 
resolutions  canceling  his  stock  for  the  non- 
performance by  him  of  services  called  for  by 
a  previous  contract  in  writing.  At  the  trial 
it  was  the  same  services  whose  performance 
was  relied  upon  as  Justifying  the  action  of 
the  defendants.  Under  these  drcumstances 
the  plaintiff  was  not  taken  by  surprise,  and 
no  prejudice  was  worked  upon  him  by  not  re- 
quiring the  answers  to  state  with  particular- 
ity the  services  in  question,  although  as  a 
matter  of  correct  pleading  this  should  have 
been  done. 

[2]  The  second  preliminary  matter  to  be 
considered  is  the  contention  on  behalf  of  re- 
spondent that  the  reporter's  transcript — the 
record  having  been  prepared  under  section 
9o3a,  Code  of  Civil  Procedure — cannot  be  con- 
sidered, because  proper  notice  of  its  presenta- 
tion to  the  Judge  of  the  trial  court  for  certif- 
ication was  not  given.  The  objections  to  the 
notice  are  not  that  no  notice  was  received, 
for  it  apparently  was,  and  counsel  appeared 
at  the  time  speclfled,  but  are  that  it  was  giv- 
en by  mall  and  speclfled  a  time  for  presenta- 
tion but  two  days  removed.  The  notice 
which  is  required  is  one  by  the  clerk  of  the 
court,  and  not  by  the  parties.  The  sections 
of  the  Code  requiring  notice  to  a  party  to  be 


given  by  personal  service  where  the  attorneys 
have  their  offices  in  the  same  dty  do  not  ap> 
ply.  There  is  no  provision  requiring  notice 
by  the  clerk  to  be  given  by  personal  aervioe, 
and  sudi  requirement  of  a  public  offldal 
would  be  bnrdoisome  in  a  degree  out  of  all 
proportion  to  any  advantage  and  should  not 
be  exacted.  It  is  enough  for  the  clerk  to  give 
notice  by  mail.  As  to  the  objection  to  the 
time  of  notice,  it  is  sufficient  to  point  out 
that  the  requirement  (rf  the  statute  la  slmplj 
tbat  the  time  specified  be  within  five  days  at 
the  giving  of  the  nAtice.  If  the  time  allowed 
be  too  short  for  a  sufflci«it  examination  of 
the  transcript,  a  request  should  be  made  to 
Che  court  for  further  time.  No  complaint  is 
made  In  this  case  that  the  transcript  is  not 
correct  or  that  sufficient  time  for  Its  exam- 
ination was  not  in  fact  allowed  before  its 
final  certification. 

Passing  now  to  the  merits.  It  appears  that 
the  defendant  corporation  was  organized  in 
San  Diego  In  the  spring  of  1911  for  the  pur- 
pose of  engaging  in  the  business  of  accident 
insurance.  The  plaintiff  was  the  primary 
organizer  of  the  company  and  was  its  presi- 
dent and  a  director.  On  March  21,  1911,  he 
made  a  contract  in  writing  with  the  company 
whereby  he  assigned  to  It  certain  manuscript 
books  on  insurance,  and  policy  and  other 
forms,  for  use  in  the  company's  proposed 
business.  He  also  agreed  to  devote  his  entire 
time  to  completing  the  organization  of  the 
company,  to  obtaining  the  requisite  authori- 
zation to  do  business  from  the  state  insur> 
ance  commissioner,  and  to  securing  subscrip- 
tions for  its  entire  cai^tal  stock.  In  return 
for  the  things  so  assigned  and  the  services  to 
be  performed  by  him,  the  contract  provided 
that  he  was  to  receive  25  per  cent  of  the 
company's  entire  capital  stock,  or  600  shares. 
Of  these  500  shares  a  certlflcate  for  200  was 
to  be  made  out  practically  at  once,  but  to  be 
held  by  the  treasurer  of  the  company  until  all 
of  its  capital  stock  had  been  paid  up.  The  re- 
maining 300  shares  were  not  to  be  issued  un- 
til the  agreement  had  been  fully  performed 
by  the  plaintiff. 

The  company  codld  not  write  insurance  un- 
til it  had  25  per  cent  of  its  capital  stock  paid 
in  and  'could  not  continue  to  write  insurance 
unless  all  Its  capital  stock  was  paid  in  within 
a  year  from  the  time  of  ffiing  its  articles  (sec- 
tion 684,  Pol.  Code).  About  the  1st  of  Octo- 
ber, 1911,  the  company  made  application  to 
the  state  insurance  commissioner  for  a  per^ 
mit  to  do  business  on  the  ground  that  26  per 
cent  of  its  stock  had  been  paid  In.  The  com- 
missioner in  reply  wrote  the  company,  saying 
that  the  examination  of  his  department  show- 
ed that  25  per  cent  of  the  capital  stock  had 
been  paid  in,  and  that  he  considered  it  his 
duty  to  Issue  the  permit ;  that  however,  the 
contract  with  the  plaintiff  was  uncertain  as 
to  whether  he  was  to  be  entitled  to  his  2S 
per  cent  of  the  stock  when  the  company 
should  receive  its  first  permit  or  when  all  the 
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capital  stock  was  paid  in,  and  snggesting 
that  tbis  nncertalnty  sbould  be  cleared  np. 
To  this  the  plaintiff  replied  by  letter,  saying, 
In  effect,  tbat  the  contract  meant  that  be 
was  to  give  bis  services  to  the  company  from 
January  23,  1811  (the  date  of  filing  of  the 
company's  articles  of  incorporation),  to  Jan- 
nary  23,  1912  (the  date  by  which  all  the  cap- 
ital stock  of  the  company  had  to  be  paid  In), 
and  that  be  was  to  receive  his  stock  only 
when  all  of  bis  services  had  been  performed. 
The  contract  was  In  fact  somewhat  uncertain 
on  Its  face  in  the  particular  pointed  ont  by 
the  commissioner,  and  this  letter  of  the 
plaintiff  must  be  taken  as  ranovlng  the  un- 
certainty and  establishing  the  fact  tbat  he 
was  to  receive  his  stock  only  upon  the  com- 
pany being  completely  organized  and  its  cap- 
ital stock  fully  paid  In,  and  tbat  this  was  to 
be  done  by  January  23,  1912. 

The  letter  of  the  commissioner  also  point- 
ed ont  that,  when  it  became  necessary  for  the 
company  to  show  tbat  Its  capital  had  been 
fnlly  paid  in,  a  question  would  arise  as  to 
wliether  this  could  be  shown  as  to  the  plain- 
tiff's 25  per  cent.,  and  the  company  might  at 
that  time  be  considerably  embarrassed.  Then 
followed  some  other  tart  correspondence  be- 
tween the  plaintiff  and  the  commissioner,  the 
outcome  of  which  was  a  decision  by  the  plain- 
tiff and  the  other  directors  to  make  a  new  ar- 
rangement between  the  plaintiff  and  the  com- 
pany. The  essential  point  in  dispute  between 
the  parties  is  as  to  what  this  new  arrange- 
ment was. 

The  arrangemmt  was  made  at  a  meeting 
of  the  directors  on  October  lltb,  but  was  not 
covered  into  a  single  and  complete  written  In- 
strument. The  defendants  were  i)ermitted 
over  the  objection  of  the  plaintiff  to  show 
that  a  part  of  the. arrangement  was  purely 
oral  and  what  such  part  was.  Passing  by  the 
objection  of  the  plaintiff  to  this  testimony 
and  assuming  its  truth,  as  we  must  In  view 
of  the  finding  of  the  trial  court,  what  took 
place  between  the  plaintiff  and  the  defend-' 
ants  was  substantially  this : 

The  plaintiff  called  an  informal  meeting  of 
the  directors  on  October  10th  to  consider  the 
objections  by  the  Insurance  commissioner  to 
his  contract  He  stated  to  the  directors  that 
the  commissioner  had  advised  that  it  would 
be  satisfactory  to  blm  if  the  company  would 
get  rid  of  the  plaintiff's  contract  and  show 
that  the  200  shares,  the  certificate  for  which 
had  been  issued  in  the  plaintlfTs  name  and 
deposited  with  the  treasurer  of  the  company 
as  provided  in  the  jdaintlfrs  contract,  had 
been  paid  for.  The  plaintiff  then  proposed 
that  the  contract  be  rescinded ;  that  the  com- 
pany pay  him  $20,000  for  his  services  to  date; 
that  he  immediately  purchase  the  200  shares 
for  $20,000,  and  leave  the  shares  with  the 
treasurer  of  the  company  until  he  had  com- 
pleted his  original  contract  In  all  particulars. 
After  some  discussion  the  directors  agreed  to 
tfali^  except  that  the  200  shares  woe  cat  to 
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175.  The  understanding  as  accepted  by  the 
[riaintlff  with  regard  to  payment  for  the  stodc 
and  its  delivery  was  testified  to  on  behalf  of 
the  defendants  as  follows: 

"Dr.  Kendall  [one  of  the  directors]  then  said: 
TThe  company  will  issue  their  check  to  yon 
for  $17,500,  and  you  are  to  give  the  company  a 
check  for  $17,600.  The  understanding  is  that 
Mr.  Vogt  is  to  hold  the  new  shares  of  stodc 
Just  the  same  as  he  is  holding  the  200  shares  of 
stock,  nntil  you  have  fuUy  completed  your  con- 
tract and  sold  all  of  the  balance  of  the  stock. 
If  yon  do  not  complete  the  organization  of 
the  company,  you  are  not  to  get  anything.  We 
are  doing  this  to  help  you  get  the  temporary 
license.' " 

The  fbllowing  day  a  formal  meeting  of  the 
directors  was  held  to  carry  out  the  -  plan 
agreed  upon.  The  minutes  show  merely  tbat 
the  plaintiff  made  an  offer  in  writing  to  can- 
cel bis  contract  upon  receiving  $17,600  for 
services  to  date,  and  tbat  this  offer  was  ac- 
cepted and  the  payment  to  the  plaintiff  an- 
tboriced.  No  mention  is  made  of  the  fact 
that  tbe  plaintiff  was  to  retnm  the  payment 
to  the  company  by  way  of  payment  for  176 
diares,  or  that  the  certificate  for  these  shares 
was  to  be  held  by  the  treasurer  for  delivery 
to  the  plaintiff  only  upon  his  completing  the 
requirements  of  bis  original  contract  The 
minutes  of  the  meeting  were  prepared  the 
day  following  by  tbe  plaintiff  and  the  attor- 
ney for  the  company,  and  the  latter  testifies 
that  he  suggested  that  they  should  show  that 
the  treasurer  was  to  hold  the  new  shares  un- 
til the  completion  by  the  plaintiff  of  his  con- 
tract, but  tbe  plaintiff  stated  that,  while 
such  was  the  understanding,  It  was  not  nec- 
essary for  the  minutes  to  show  it  Inciden- 
tally it  may  be  remarked  tbat  tbe  testimony 
la  that  tho  plaintiff  was  leaving  Ban  Diego 
tbat  evening  to  see  tbe  insurance  commission- 
er and  wished  a  certified  copy  of  tbe  minutes 
to  ezhiUt  to  him. 

At  tbe  same  time  two  checks  were  drawn, 
one  by  the  company  to  the  plaintiff  for  $17,- 
500,  and  the  other  by  tbe  plaintiff  to  the  com- 
pany for  the  same  amount,  and  both  were 
handed  to  the  treasurer  of  the  company,  who 
retained  them  thereafter.  Tbe  plaintiff  was 
also  given  a  receipt  for  $17,500  specifying 
that  it  was  in  full  payment  for  175  shares; 
the  certificate  therefor  to  be  delivered  to  tbe 
plaintiff  as  soon  as  tbe  certificate  book  should 
be  received  from  the  press.  This  receipt  was 
prepared  by  the  attorney  for  the  company  un- 
der the  direction  of  the  plaintiff,  and  tbe  at- 
torney testifies  that  he  objected  to  including 
the  provision  for  the  delivery  of  the  certifi- 
cate to .  the  plaintiff  without  any  apparent 
limitation  or  condition,  and  tbat  the  plain- 
tiff Insisted  on  the  receipt  reading  as  it  was 
finally  signed,  and  stated  he  wished  it  to 
show  to  the  insurance  commisslooer. 

Subsequently,  under  date  of  October  25tb, 
the  certificate  was  made  out  and  delivered  by 
the  secretary  to  the  plaintiff.    The  treasurer 
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testifies  that  such  delivery  was  witbont  his 
knowledge  and  contrary  to  Instructions  glren 
the  secretary ;  that  upon  learning  of  it  be  re- 
quested the  secretary  to  get  the  certlQcate 
from  the  plalntifi:  and  the  secretary  agreed  to 
do  so ;  that  later  the  secretary  refused  to  ask 
the  plaintiff  for  it,  and  then  the  treasurer  did 
so  himself  and  was  refused;  and  that  he 
thereupon  made  a  written  demand  upon  the 
plaintiff  without  result. 

In  the  meantime  the  plaintiff  had  failed  to 
sell  the  capital  stock  of  the  company,  and  the 
time  for  so  doing  had  expired.  After  this, 
and  shortly  after  the  demand  In  writing  on 
the  plaintiff  for  the  return  of  the  certificate, 
a  meeting  of  the  directors  was  held  at  which 
the  plaintiff  was  present,  and  at  which  reso- 
lutions were  ad<9ted  by  vote  of  the  three  di- 
rectors who  are  made  defendants  in  this 
action,  demanding  the  return  of  the  certifi- 
cate by  the  plaintiff,  and  declaring  the  sboreb 
represented  by  the  certificate  to  be  forfeited 
because  of  the  failure  of  the  plaintiff  to  fulfill 
his  contract  The  date  of  this  meeting  was 
May  4,  1912.  Two  days  later  the  resignation 
of  the  plaintiff  as  president  was  accepted. 
Later  the  secretary  was  instructed  to  and  did 
cancel  the  shares  on  the  books  of  Che  com- 
pany, and  some  months  thereafter  this  action 
was  commenced,  the  plaintiff  relying  upon 
tlie  action  of  the  directors  In  declaring  the 
stock  forfeited  and  having  it  canceled  upon 
the  company's  tiooks  as  a  conversion. 

The  foregoing  are,  as  we  have  stated,  the 
facts,  either  admitted  or  as  shown  by  the  evi- 
dence, on  behalf  of  the  defendants.  On  the 
other  hand,  the  position  of  the  plaintiff  and 
the  evidence  on  his  behalf  are  that  the  ar- 
rangement of  October  11,  1911,  was  not  as 
testified  to  on  behalf  of  the  defendants,  in 
this,  that  his  ownership  of  the  175  shares 
was  not  to  be  conditional  upon  bis  perform- 
ing services  called  for  by  his  original  con- 
tract, bat  the  original  contract  was  cancelled 
in  toto,  and  he  was  to  own  the  shares  uncon- 
ditionally- 

[3]  From  what  we  have  already  said  con- 
cerning the  pleadings  in  the  discussion  of  the 
special  demurrer  to  the  answers,  it  is  appar- 
ent tliat  the  issue  presented  by  the  pleadings 
Is  the  same  as  that  presented  by  the  evidence, 
namely:  Was  it  or  was  it  not  a  part  of  the 
arrangement  of  October  11th  that  the  plain- 
tiff was  to  have  his  stock  only  upon  his  per- 
formance of  the  services  specified  in  his  orig- 
inal contract?  This  being  the  issue,  the  court 
found,  in  brief,  that  tlie  plaintiff  was  the 
owner  of  the  shares  on  May  4,  1912,  the  date 
of  the  alleged  conversion ;  that,  however,  he 
was  not  entitled  to  possession  of  the  certifi- 
cate and  bad  wrongfully  obtained  such  pos- 
session ;  that  by  the  agreement  of  October  11, 
1911,  under  which  he  acquired  the  shares,  he 
had  agreed  to  deposit  the  certificate  with  the 
treasurer  of  the  company  as  security  for  the 
performance  by  him  of  an  obligation  to  sell 
all  of  the  company's  stock  and  complete  its 


organization  by  January  23,  1912,  which  be 
had  not  done;  and  that  tlie  defendants  had 
not  converted  the  plaintiff's  stock  by  the  res- 
olutions declaring  It  forfeited  and  by  its  can- 
cellation on  the  company's  books. 

These  findings  are  attacked  by  the  plaintiff 
as  not  supported  by  the  evidence,  and  it  is 
plain  from  the  foregoing  statement  of  the  la- 
sue  presented  and  the  evidence  with  relation 
to  it  that  they  are  not  The  court  evidently 
believed  the  testimony  of  the  defendants  as 
to  the  arrangement- of  October  11th,  but  there 
is  nothing  in  that  testimony  to  Justify  £be 
conclusion  that  the  plaintiff  was  the  owner 
of  the  stock  and  that  it  was  to  be  deposited 
with  the  treasurer  of  the  compaigr  as  secur- 
ity— that  Is,  pledged.  The  testimony  was  to 
the  effect  that  the  plaintiff  was  not  to  have 
the  stock  unless  he  performed  his  obligations 
under  the  agreement  of  October  lltb;  in 
other  words,  that  his  ownership  was  condi- 
tional upon  his  performance.  It  makes  no 
difference  whether  the  condition  to  which  bis 
ownership  was  subject  was  one  precedent  or 
subsequent  In  either  case.  If  the  defendants' 
testimony  Is  true  and  there  was  a  condition, 
that  condltiwi  had  been  broken  on  May  4, 
1912,  the  date  of  the  alleged  conversion,  and 
the  plaintiff  was  not  the  owner  of  the  stock 
and  had  lost  all  right  to  it  This  is  a  very 
different  thing  from  the  plaintiff  being  the 
owner,  but  having  pledged  his  stock  as  secur- 
ity, and  the  rights  of  the  parties  in  the  one 
case  are  substantially  different  from  what 
they  would  be  in  the  other. 

On  the  other  hand,  according  to  the  evi- 
dence for  the  plaintiff,  he  was  the  absolute 
owner  of  the  stock  free  of  any  condition  or 
pledge.  On  the  evidence  there  are  but  two 
alternatives  in  the  case,  d^endlng  on  wheth- 
er the  story  of  the  plaintiff  or  that  of  the  de- 
fendants is  believed.  One  is  that  the  plain- 
tiff was  at  the  time  of  the  alleged  conversion 
the  absolute  owner  of  the  stock;  the  other  Is 
that  at  that  time  he  had  no  right  to  it  what- 
ever. Neither  alternative  is  found,  but  some- 
thing quite  different  and  the  result  is  that 
the  finding  is  not  responsive  to  the  issue  pre- 
sented by  the  pleadings  and  the  evidence,  and 
is  not  supported  by  the  latter,  and  the  Jndg- 
ment  must  I>e  reversed  for  a  new  trial. 

[4]  On  the  trial  a  question  of  evidence 
arose  which  was  the  subject  of  contention 
throughout  and  has  been  discussed  at  some 
length  before  us.  It  is  certain  to  arise  again 
on  a  second  trial,  and  we  deem  it  expedient 
to  determine  it  now.  For  the  purpose  pre- 
sumably of  showing  the  plaintiff's  ownersbip 
of  the  stock,  there  was  introduced  on  Iiis  be- 
half the  minutes  of  the  meeting  of  October 
11,  1911,  the  stock  certificate  in  favor  of  tbe 
plaintiff,  and  tbe  receipt  of  the  company  for 
$17,000  In  payment  for  tbe  stock.  To  the  de- 
fendants' counter  testimony  to  the  effect  that 
the  minutes  did  not  show  the  whole  transac- 
tion and  understanding  and  that  the  stock 
was  to  be  tbe  plaintiff's  only  upon  certain 
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coDdltiona,  the  plaintiff  laterposed  an  objec- 
tion on  tbe  ground  tliat  such  testimony  was 
is(»mi)etent  under  the  "parol  evidence"  rule 
OS  Tarjrlng  the  terms  of  a  written  Instrument. 
'  Tbe  iiile  forbidding  the  varying  of  the 
terras  of  a  written  Instrument  is  based  funda- 
mentally upon  the  hypothesis  that  the  writing 
or  set  of  writings  is  one  which  the  parties 
lutve  agreed  upon  as  being  the  final  and  com- 
plete expression  of  their  understanding,  that, 
as  Prof.  Wlgmore  and  others  put  it,  there 
bas  been  an  integration.  Wigmore  on  Evi- 
dence, H  2401,  2426,  2429.  With  respect  to 
tbe  agreement  of  October  11,  1911,  no  writ- 
ings of  this  character  appear'  in  the  present 
case.  Tbe  first  writing  Is  the  minutes  of  the 
directors'  meeting  of  October  11,  1911,  which 
aet  forth  the  purported  sale  of  the  shares  to 
tlie  plaintifT,  but  contain  no  mention  of  there 
being  any  condition  atta<£hed  to  the  plalntUTs 
ri^t  to  them.  PlaintUTs  counsel  contend 
tbat  testimony  showing  that  something  took 
place  at  the  meeting  other  than  as  shown  by 
tbe  minutes  Is  not  admissible  under  the  "pa- 
rol eTldence"  rule.  But  minutes  of  a  meeting 
are  not  a  written  instrument.  Their  function 
la  merely  to  act  as  a  written  record  of  what 
toolc  place  at  the  meeting.  That  record  may 
be  tme  or  it  may  not  be,  and  In  tbe  absence 
of  the  dement  off  estoppel,  as  where  a  party 
bas  acted  in  Justifiable  reliance  upon  tbe 
minutes,  it  Is  permitted  to  tbe  corporation  or 
to  any  one  else  to  show  what  actually  did 
take  place  at  the  meeting.  Gilson,  etc,  Ca  ▼. 
GUson,  51  Cal.  341;  Boggs  ▼.  Lakeport,  etc., 
Ass'n,  111  Cal.  354,  43  Paa  1106;  7  R.  O.  U  | 
126.  In  the  present  case  there  is  no  element 
of  estoppel,  aiid  it  wasi  ];>erml8sible  for  the  de- 
fendants to  show  tbe  full  transaction,  al- 
though but  a  part  of  It  appeared  in  the  min- 
utes. 

[S]  It  may  possibly  be  worth  while  to  point 
oat  tbat  testimony  showing  that  tbe  minutes 
are  not  a  full  or  true  record  of  what  took 
place  at  the  meeting  is  not  the  same  as  testi- 
mony as  to  the  contents  of  the  minutes.  Tes- 
timony of  tbe  latter  sort  is  not  competent, 
not,  however,  because  It  comes  within  the 
"parol  evidence"  rule,  but  because  it  is  an  en- 
deavor to  prove  the  contents  of  a  writing  by 
evidence  other  than  the  writing  itself;  in 
other  words,  l>ecause  the  testimony  comes 
within  the  "best  evidence"  rule,  a  rule  appli- 
cable to  proving  tbe  contents  of  any  writing, 
no  matter  what  its  character.  Of  this  sort 
was  the  testimony  held  Incompetent  in  Bar- 
ren V.  Lakeview  Land  Co.,  122  CaL  129,  54 
Pac.  591,  and  Spangenburg  v.  Nesbitt,  22  CaL 
App.  274,  134  Pac.  343,  dted  by  plalntlff'6 
counsel. 

[1]  Plaintiff's  counsel  also  dte  in  support 
of  their  position  decisions  such  as  San  Pedro 
Lumber  Co.  v.  Reynolds,  121  Clal.  74,  83  Pac. 
410,  holding  that  tbe  books  of  a  corporation, 
including  its  minute  book,  are  competent  evi- 
dence against  it  as  admissions.  Such  evi- 
dence is,  of  course,  admissible  and  is  eutitied 


tb  weight,  bflt  that  is  very  different  from 
making  it  conclusive  so  as  to  preclude  any 
showing  supplementing  or  countering  it 

[7]  The  second'  writing  Is  the  written  pro- 
posal of  the  idalntiff  submitted  to  and  accept- 
ed by  the  meeting  of  October  11,  lOlL  But 
when  a  proposal,  even  one  in  writing,  is  made 
and  accepted.  It  Is  permissible  to  show  that 
it  was  accepted  with  conditions  or  qualifica- 
tions, or  that  accompanying  the  acceptance 
and  in  reality  forming  part  of  it  terms  in 
addition  to  those  set  forth  in  the  proposal 
were  exacted  by  the  acceptor.  Because  of 
the  fact  that  the  writing  is  a  proposal  mere- 
ly, something  m<»e  must  be  shown  before  it 
can  be  considered  that  there  is  a  contract. 
That  something  Is  an  acceptance,  and  the  ac- 
ceptance is  Just  as  much  a  part  of  tbe  con- 
tract as  tbe  proposal,  and  anything  which  is 
a  part  of  the  acceptance  may  be  shown,  even 
thongh  tbe  proposal  be  In  writing  and  the  ac- 
ceptance be  not  So  tar  as  the  "parol  evi- 
dence" rule  goes,  the  essential  distinction  be- 
tween a  writing  which  purports  to  be  a  pro- 
posal merely  and  one  which  pnrports  to  be 
the  contract  of  the  parties  Is  that  the  first 
does  not  purport  to  be  tbe  written  memorial 
of  both  parties  as  to  their  understanding,  and 
the  second  does,  with  the  necessary  result 
that  in  the  latter  case,  but  not  in  the  former, 
the  writing  and  nothing  else  Is  to  be  taken  a^ 
expressing  the  contract  It  follows  that  In 
the  present  case  it  was  permitted  to  the  de- 
fendants to  show  that  their  acceptance  of  the 
plalntifTs  written  proposal  was  conditional 
upon  the  plaintiff  agreeing,  or  contained  as  a 
part  of  it  that  he  should  agree,  that  the  175 
shares,  a  certificate  for  which  was  to  be  is- 
sued in  bis  name,  should  be  his  only  condi- 
tionally. 

[I,  •]  The  third  writing  is  the  receipt  of 
the  company  for  $17,500  in  payment  for  the 
shares,  which  specifies  that  the  certificate  is 
to  be  delivered  Immediately  upon  the  certifi- 
cate book  coming  from  the  press.  'Writings 
whidi  are  receipts,  but  which  also  contain 
contractual  terms,  have  been  held  to  be  writ- 
ten contracts,  not  to  be  altered  or  added  to, 
where  either  they  purport  to  be,  or  the  evi- 
d«ice  shows  that  they  are,  the  written  me- 
morial of  the  full  understanding  between  the 
parties.  Of  this  character  is  usually  a  bill  of 
lading  Issued  by  a  carrier  {acknowledging  tbe 
receipt  of  the  goods  to  be  transported  and 
specifying  the  terms  of  the  transportation. 
But  unless  the  receipt  appears  to  be  of  thla 
character,  the  "parol  evidence"  rule  has  no 
application  to  It.  So  far  as  contractual  terms 
are  concerned,  the  receipt  In  the  present  case 
purports  only  to  require  the  Issuance  of  the 
certificate  for  the  shares  as  soon  as  a  certifi- 
cate book  was  had.  No  presumption  can 
arise  from  tbis  that  the  receipt  was  intended 
to  cover  the  entire  understanding  or  In  par- 
ticular that  there  was  no  understanding  as  to 
what  should  be  done  with  the  Certificate 
when  Issued.    In  fact  the  evidence  for  the 
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plaintiff  himself  sbowi  that  tb»  receipt  did 
not  cover  tbe  entire  nnderstandlng;  tor  ac- 
cording to  that  evidence,  the  nnderstandlng 
included  as  well  the  cancellation  of  tbe  plain- 
tiff's original  contract  and  of  tbe  certificate 
for  200  shares  theretofore  made  oat  and  de- 
posited with  tbe  treasurer  of  the  company. 
It  follows  that  the  evidence  Introduced  by  the 
defendants  to  show  that  there  were  condi- 
tions or  terras  upon  whlcih  the  plaintiff  waa 
to  have  the  stock  was  properly  admitted. 

The  only  other  point  presented  to  wbicb 
reference  need  be  made  is  as  to  whether  tbe 
acts  of  the  defendants  in  declaring  the  plain- 
tiff's stock  forfeited  and  having  It  canceled 
on  the  books  of  the  company  amounted  to  a 
conversion,  when  according  to  the  findings 
the  stodc  was  pledged  to  the  company  as  se- 
curit}'  and  the  plaintiff  had  not  performed 
tbe  obligations  for  which  It  was  so  pledged. 
Inasmuch  as  there  was  In  fact  no  pledge  un- 
der any  view  of  the  evidence  it  is  not  neces- 
sary to  determine  this  point  The  question 
whether  the  acts  of  tbe  defendants  would 
amount  to  a  conversion  if  the  plaintiff  were 
the  owntr  of  tbe  stock  free  of  any  pledge  or 
hypothecation  ia  not  presented  or  discussed 
on  this  appeal,  and  as  to  it  we  express  no 
opinion. 

Judgment  reversed. 

We  concur:  SHAW,  J. ;  LAWLOB,  J. 


(UO  Cat.  tm 

COLE  V.  CITY  OF  rX)S  ANGEXES  et  al. 
(WADE,  Intervener).    (L.  A.  6761.) 

(Supreme  Court  of  California.    June  20,  1919.) 

1.  Municipal  Corpobattons  «sa920— Bonds 
— VAUDrrr— Rat*  or  Intcbest. 

Where  ordinance  calling  special  bond  elee- 
tion,  pursuant  to  St  1916.  p.  9i9,  stated  amount 
of  principal  of  indebtedneas  propoaod  to  be  in- 
curred and  specified  maximum  rate  of  interest  at 
6  per  cent,  and  voters  authorised  bonds  at  the 
mazimnm  rate,  that  the  council  fixed  the  rate 
of  interost  at  less  than  the  maximum  specified, 
would  not  Invnlidate  the  bonds,  in  view  of  sec- 
tion 14  of  said  diapter  as  to  provisions  of  the 
act  being  liberally  construed. 

2.  Municipal  Corporations  ^a>935— Bonds 
—Validity— Ratification. 

Since  tbe  legislative  body  of  the  city  of  Los 
Angeles  adopted  as  tbe  mode  and  manner  of  Is- 
suing the  bonds  In  question.  Act  April  20,  1016 
(St.  1016.  p.  09),  and  regularly  pursued  the 
statute,  with  reference  to  tbe  fixing  of  interest 
in  election  notices,  and  the  bonds  were  ratified 
by  both  tbe  state  Legislature  and  the  city  coun- 
^  tbe  Judgment  of  tbe  trial  court,  refusing  to 
enjoin  issuance  of  tbe  bonds,  was  correct 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Jolui  W.  Shenk,  Jndg& 


Action  by  SewaWI  Cole  against  the  City  of 
Log  Angeles  and  others.  Judgment  for  do- 
fendants,  and  plaintiff  and  C  H.  Wade,  Inter- 
vener, appeal.    Affirmed. 

John  Dennison,  of  Los  Angeles,  for  appel- 
lant Cole. 

Kemp,  Mitchell  ft  Silberberg,  of  Los 
Angeles,  for  appellant  Wade. 

Albert  Lee  Stephens,  W.  B.  Mathews,  Ray 
C.  Eberliard,  Lewis  E.  Whitehead,  and  Wm. 
B.  Himrod,  all  of  Los  Angeles,  for  respond- 
ents. 

WILBUR,  J.  The  plaintiff,  a  taxpayer, 
owning  property  within  municipal  improve- 
ment district  No.  1  of  the  dty  of  Los  Angeles, 
brings  this  action  against  the  dty  of  Los 
Angeles,  its  mayor,  the  members  of  the  city 
council,  tlie  dty  derk,  and  dty  treasurer,  to 
enjoin  a  bond  issue  of  $1,020,000,  in  pursu- 
ance of  an  election  held  by  the  dtisens  of 
said  district  authorized  by  an  ordinance  of 
said  dty.  Judgment  was  rendered  in  favor 
of  the  defendants,  from  wbicb  plaintiff  ap> 
peals,  relying  upon  two  points: 

"First  that  the  ordinance  calling  the  elertioa 
failed  to  comply  with  the  statute  authorixing  the 
creation  of  municipal  improvement  districts;" 
and,  second,  that  "tbe  statute  of  1915  under 
which  the  bonds  were  issued  la  not  applicable 
to  tbe  city  of  Lios  Angeles." 

Tbe  statute  under  which  the  bond  election 
was  held  was  enacted  in  1915.  Stats.  1915,  c; 
79,  pp.  99-102.  Section  6  of  that  act  provides^ 
among  other  things,  that — 

"Tbe  ordinance  or  resolution  calling  such  elee- 
tion,  shall  also  recite  ^  *  *  tbe  nature  of 
tbe  improvement  work  or  public  utility,  con- 
templated thereby,  the  estimated  cost  thorool^ 
the  amount  of  the  prlndpal  of  tbe  indebtedness 
to  be  incurred  therefor  and  the  rate  of  interest 
to  be  paid  on  said  indebtedness.  •  *  •  The 
maximum  rate  of  interest  to  be  paid  on  such  in- 
debtedness shall  be  six  per  centum  per  annum, 
payable  semiannually." 

Tbe  ordinance  of  the  dty  (No.  S4860,  New 
Series)  calling  the  spedal  election  Duder  said 
statute  redtes  in  section  S  thereof: 

"That  tbe  estimated  cost  of  such  proposrd  im- 
provement is  $1,020,000:  that  the  amount  of  the 
principal'  of  the  indebtednpss  proposrd  to  be  In- 
curred is  tbe  sum  of  $1,020,000,  and  the  maxi- 
mum rate  of  interest  to  be  paid  on  said  indebt- 
edness shall  be  six  per  centum  (6%)  payable 
semiannually." 

[1]  Tbe  point  raised  is  that  this  provision 
of  the  ordinance  fails  to  comply  with  tbe  re- 
quirement of  tbe  statute  that  the  ordinance 
calling  tbe  election  shall  redte  "tbe  rate  of 
interest  to  be  paid  on  sncb  indebtedness." 
A  similar  sitimtlon  was  presented  to  the 
Supreme  0>nrt  of  Florida  in  Hillsborough 
Co.  V.  Henderson,  46  Fla.  356,  33  South.  997. 
By  the  law  there  referred  to  it  was  required 
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that  the  resolotlon  "Shall  determine  the  rate 
of  interest  to  be  paid  on  the  bonds.  The  reso- 
iQtlon  Bubniltted  provides  for  bonds  'bearing 


To  the  same  effect  Is  the  decision  In  Town 
of  Lumberton  t.  John  Nureen  Co.,  144  N.  C. 
303,  66  S.  E.  940.    In  a  number  of  late  cases. 


interest  at  a  rate  of  not  more  than  four  per  i  upon  an  analogous  point,  It  has  also  been  held 


centum  per  annum,  with  Interest  payable 
iemlannually.'"  That  court.  In  passing  on 
the  question  Involved,  said: 

"Is  the  proTision  that  the  interest  shall  not 
exceed  a  certain  rate  a  compliance  with  the  re- 
quirement that  the  rate  ahali  be  determined? 
To  determine  is  defined  as  meaning  'to  ascertain 
definiteir'  or  to  settle,'  and  it  is  in  this  sense 
that  the  word  is  used  in  the  statute.  A  provi- 
rion  which  leaves  for  future  determination  the 
precise  rate  of  the  interest  to  be  paid,  merely 
limiting  the  range  of  the  discretion  to  l>e  exer- 
ciaed  by  those  who  shall  ultimately  fix  it,  can- 
not be  said  to  determine  the  rate." 

That  statute  required  the  legislative  body 
by  Its  resolntlon  "to  determine"  the  rate  of 
Interest,  and  the  decision  of  the  court  Is 
baaed  upon  the  use  of  the  word  "determine," 
while  in  the  law  here  under  consideration 
the  ordinance  was  required  "to  recite"  the 
rate  of  interest  to  be  paid  on  the  Indebted- 
ness; the  purpose  of  the  recital  evidently 
being  to  Inform  the  voters  with  reference  to 
that  matter.  In  a  number  of  recent  cases 
ordinances  similar  to  that  here  Involved  were 
held  to  be  a  snfBclent  compliance  with  a 
statute  similar  to  that  under  consideration. 
In  the  case  of  City  of  Cheyenne  v.  State,  17 
Wyo.  90,  06  Pac.  244,  the  statute  authorizing 
the  bonded  indebtedness  required  that  the 
proposition  sabmitted  to  the  electors  "shall 
specify  the  amount  of  bonds  proposed  to  t>e 
Issued,  the  rate  of  interest  and  the  purpose 
for  which  It  is  proposed  to  Issue  the  bonds." 
The  proposition  as  submitted  to  the  electors 
stated  that  the  t>onds,  if  voted,  should  "bear 
Interest  at  a  rate  not  exceeding  5  per  cent. 
per  annum."  Upon  a  suit  to  compel  the  Is- 
suance and  delivery  of  the  bonds  upon  a  bid 
therefor,  which  had  been  accepted  by  the 
dty,  it  was  held  that  the  form  of  the  propo- 
'sirion  submitted  was  authorized  by  the  stat- 
nte.  The  court  there  said,  amwg  other 
things: 

"•  •  •  We  are  nnable  to  understand  how 
any  voter  eonld  be  miiilrd  by  reason  of  the  rate 
of  interrst  being  speoifled  as  not  to  exceed  5  per 
cent,  per  annum.  It  in  impossible  to  conceive 
that  a  voter  who  voted  for  the  tmnds  under  the 
proposlrion  as  submitted,  at  least  from  the  view 
of  a  taxpayer  or  citizen,  would  have  voted 
against  them  bad  the  proposition  hten  more  pre- 
cise and  definite  as  to  the  rate  by  stating  it  at 
6  per  cent  per  annum,  leaving  no  discretion  in 
the  dty  authorities  with  reference  to  the  rate. 
*  *  *  At  least  the  voters  approved  the  propo- 
sition, indicating  that  the  bonds  might  bear  in- 
terest at  6  per  cent  per  annum,  and  this  rate  is 
within  the  statutory  limit  It  was  subsequently 
provided  that  the  bonds  shall  bear  that  rate  of 
interest  and  we  think  the  statute  should  not  be 
given  soch  a  literal  or  technical  construction  as 
would  render  the  approval  of  the  bonds  other- 
wise regular  inoperative  upon  the  ground  sug- 
gested." 


that  the  specification  of  a  maximum  amount 
of  bond  issue  is  a  sufficient  compliance  with 
the  statute  requiring  that  the  amount  of 
bonds  proposed  to  be  issued  shall  be  stated. 
City  of  Oswego  v.  Davis,  97  Kan.  371,  164 
Pac.  1124 ;  Arbnckle  v.  McKlnney  (Ky.)  97  S. 
W.  408;  Flshblatt  v.  Atlantic  City,  78  N.  J. 
Law,  134,  73  AU.  125. 

Appellant  relies  upon  the  case  of  Skinner 
V.  City  of  Santa  Bosa,  107  CaL  464,  40  Pac. 
742,  29  L.  B.  A.  512.  That  case,  sq  far  as 
It  affects  the  question  Involved  herein, 
merely  held  that  the  city  council,  having 
fixed  the  rate  of  4  per  cent  Interest  pay- 
able annually,  and  stated  that  rate  in  the 
election  notice,  conid  not  thereafter  make 
said  Interest  payable  semiannually,  thereby 
in  eSTect  Increasing  tbe  rate  of  Interest  In 
other  words,  the  effect  of  that  decision  was 
that  the  dty  conncU,  having  presented  to 
the  voters  the  proposition  of  issuing  bonds 
at  4  per  cent,  annual  Interest,  could  not  there- 
after, In  disregard  of  the  proposition  author- 
ized by  the  electors,  change  the  rate  of  inter- 
est; while  In  the  case  at  bar  there  is  no  sucb 
question  Involved,  for  the  reason  that  the 
statement  contained  In  the  electicm  notice 
fixed  6  per  cent  as  the  maximum  rate  of 
interest,  thus  giving  notice  that  the  dty 
coundl  would  thereafter  fix  that  or  a  less 
rate  of  Interest.  In  the  case  of  Skinner  v. 
Santa  Uosa,  the  council  attempted  to  issue 
bonds  at  a  higher  rate  of  interest  than  was 
authorized  by  the  people,  and  in  the  case  at 
bar  the  coundl  have  fixed  a  less  rate  of  in- 
terest than  the  maximum  authorized  by  the 
people. 

The  case  of  Hollywood  Union  High  School 
District  V.  Keyes,  12  CaL  App^  172,  107  Pac. 
129,  is  also  relied  upon  by  appellant  In  that 
case  the  statute  under  consideration  was  con- 
strued by  tbe  court  of  appeals  to  require 
that  the  notice  of  election  should  state 
whether  the  Interest  was  payable  annually  or 
semiannnnlly.  The  notice  Involved  In  that 
case  did  not  spedfy  whether  the  Interest 
should  be  annual  or  semiannual,  and  hence 
it  was  held  that  It  did  not  comply  with  the 
statute  authorizing  the  holding  of  the  elec- 
tion. 

Tbe  statute  authorizing  tbe  issuance  of  the 
bonds  in  question  In  this  case  nmtained  the 
following  section: 

"Sec  14.  The  provisions  of  this  act  shall  be 
liberally  construed  to  effect  the  purpose  there- 
of." 

The  voters  of  the  improvement  district 
have  authorized  the  bonds  to  the  amount  of 
$1,020,000  and  have  specified  as  the  maximum 
rate  of  interest  6  per  cent  In  pursuance 
thereof  the  coundl  have  duly  fixed  the  rate 
of  Interest  at  less  than  the  amount  author- 
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Ized,  so  tbat  the  burden  Imposed  upon  the 
taxpayers  Is  less  than  tbat  which  they  ex- 
pressed themselves  as  willing  to  incur.  It 
would  be  a  narrow  rather  than  a  liberal  con^ 
struction  to  hold  that  such  a  proceeding,  al- 
together to  the  advantage  of  the  taxpayer 
who  voted  the  maximum  rate,  would  invali- 
date the  bonds. 

The  charter  of  the  city  of  Los  Angeles 
(article  1,  {  2,  subd.  61)  contained  the  follow- 
ing provision: 

"Sec.  2.  The  City  of  Los  Angeles,  «n  addition 
to.anv  other  p<yu>ers  note  held  by,  or  that  may 
hereafter  he  granted  to  it  under  the  Conttitu- 
tion  or  law»  of  the  itate,  shall  have  the  right 
and  power:    •    •    • 

"(50)  The  City  of  Los  Angeles  shall  have  and 
it  is  hereby  given  and  it  hereby  reserves  onto 
itself  and  the  people  of  the  city  hereby  reserve 
onto  it,  and  the  people  of  the  state  of  Califor- 
nia hereby  grant  unto  it,  and  laid  eity  may 
hereafter  exerdte  each  and  every  of  the  power* 
ichioh  a  munieipttl  corporation  might  or  could 
exerciie  under  the  Constitution  of  the  $tate  of 
California."     (italics  ours.) 

Stats.  1913,  page  1636. 

This  section  was  amended  In  1817  (St  1917, 
p.  1691)  by  the  addition  of  tbe  following 
grant  of  powers  in  a  new  Bubdlvidon  (51)  as 
follows,  to  wit: 

"(51)  To  make  and  enforce  all  laws  and  reg- 
ulations in  respect  to  municipal  affairs,  subject 
only  to  the  restrictions  and  limitations  provid- 
ed in  this  charter." 

This  charter  amendment  was  made  in 
pursuance  of  the  new  provision  of  section  6 
of  article  11  of  the  Constitution  of  California, 
as  amended  November  8,  1914,  authorizing 
cities  theretofore  organized  to  amend  their 
charters,  so  as  to  become  empowered  there- 
under— 

"to  malte  and  enforce  all  laws  and  regulations 
in  respect  to  municipal  affairs,  subject  only  to 
the  restrictions  and  limitations  provided  in  tiieir 
several  charters." 

It  is  contended  by  appellant  that  after  such 
amendment  the  general  laws  of  the  Legisla- 
ture coucemiug  "municipal  affairs"  did  not 
apply  to  Los  Angeles  city.  In  discussing  the 
eHect  of  this  aineudmcnt  appellant  quotes 
tbe  following  statement  from  Civic  Center 
Ass'n  V.  Railroad  Comm.,  175  Cal.  441,  166 
Pac.  351: 

"The  result  is  that  the  city  has  become  inde- 
pendent of  general  laws  upon  municipal  affairs. 
Upon  such  affairs  a  general  law  is  of  no  force 
with  respect  to  Los  Angeles.  If  its  charter  gives 
it  powers  concerning  them,  it  has  those  powers; 
if  its  charter  is  silent  as  to  any  such  power,  no 
general  law  can  confer  it." 

Appellant  claims,  and  respondent  concedes, 
that  the  creation  of  tbe  improvement  district 
in  question  and  tbe  issuance  of  improvement 
bonds  thereof  is  a  "municipal  affair,"  within 
tlie  meaning  of   tbe  Constitution.     Snnset 


Tel.  &  TeL  Ca  t.  Pasadena,  161  CaL  265, 118 
Pac.  796. 

Appellant  therefore  contends  that  the  stat- 
ute In  question — 

"no  longer  has  any  force  or  effect  with. respect 
to  Log  Angeles,  and  that  all  proceedings  subse- 
quent to  the  ratification  of  the  charter  with  re- 
spect to  the  issuance  of  said  bonds  was  void." 

This  would  only  include  ordinances  num- 
bered 37960  and  37961,  New  Series,  adopted 
February  27,  1918.  By  the  former  aU  tm- 
issned  bonds  for  tbis  improvement  were  can- 
celed, and  by  the  latter  a  new  issue  bearing 
5Vi  per  cent,  was  ordered  sold. 

For  the  same  reason  it  is  claimed  by  ap- 
pellant that  the  general  law  of  May  4,  1917 
(Stats.  1917,  p.  229)  la  Ineffective,  although 
its  terms  are  sufficiently  broad  to  rati^  the 
bonds  in  question. 

If  the  effect  of  the  amendment  to  the  char- 
ter (section  2,  subd.  61)  is  to  make  the  munic- 
ipality thereafter  Independent  of  the  state 
Legislature  in  ita  mnnldpnl  affairs  and  vesta 
in  tbe  legislatlTe  body  of  the  city  the  supreme 
and  plenary  legislatlTe  power  on  tbe  subject 
of  municipal  affairs  within  tbe  limits  of  tbe 
municipality  (a  question  we  do  not  need  to 
determine),  and  if  the  issuance  of  the  bonds 
In  question  is  a  municipal  affair,  as  is  con- 
ceded, it  follows  tbat  the  council  bad  author- 
ity to  flx  tbe  terms  of  the  bonds  and  the  con- 
ditions of  their  sale,  including  tbe  interest 
they  should  bear,  subject  only  to  constitu- 
tional restrictions,  and  no  claim  is  made  that 
any  constitutional  provision  is  violated  by 
tbe  mode  and  mangier  in  which  It  Is  proposed 
to  issue  and  sell  said  bonds.  However,  we' 
do  not  think  that  it  can  be  said  that  the  law 
of  1916  does  not  apply  for  the  reason  that 
tbe  legislative  body  of  tbe  city  in  tbe  ordi- 
nance establishing  the  district  expressly  pred- 
icated its  right  to  proceed  upon  the  statute 
in  question.  It  is  recited  in  said  .Ordinance 
No.  34752,  New  Series: 

"Whereas,  a  petition  was  filed  in  the'  office  of 
the  city  clerk  of  the  city  of  Los  Angeles  on  the 
Ist  day  of  September,  1916,  requestiDg  that  pro- 
ceedings be  taken  in  pursuance  of  an'«ct  «t  the 
Legislature  of  the  state  of  California,  entitled- 
'An  act  to  provide  for  the  formation  of  dis- 
tricts within  municipalities  for  tbe  acquisition  or 
construction  of  public  improvements,  works  and 
public  utilities,  for  the  issuance,  sale  and  pay- 
ment of  bonds  of  such  districts  to  meet  the  cost, 
of  such  Improvements,  and  for  the  acquisition  or 
construction  of  such  improvements,'  approved 
April  20,  1916." 

And  it  is  provided  In  section  1: 

"That  it  is  tbe  intention  of  the  coundl  of  the 
city  of  IxM  Angeles  to  call  an  election  •  •  • 
for  the  purpose  of  submitting  to  the  qualified 
electors  of  said  district  the  proposition  of  au- 
tliorizing  the  issuance  and  sale  of  bonds  of  sudt 
district  in  the  manner  prescribed  in  said  act  ap-' 
proved  April  20,  1915." 
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And  In  Ordinance  34860,  calling  an  election 
for  tbe  Issuance  of  said  bonda,  it  is  again 
recited  that  a  petition  has  been  filed  reauest- 
ing  that  proceedings  be  tal^en  nnder  the  act 
In  question,  and  reciting  that  in  pursuance 
of  said  petition  the  council  passed  Its  Ordi- 
nance 34752 — 

"containing  tbe  matters  prescribed  hj  said  act, 
and  declaring  the  intention  of  tbe  city  council 
to  call  an  election,"  etc^  "anthorizlng  the  issu- 
ance and  sale  of  bonds  of  such  district  in  the 
tnanner  provided  for  in  laid  aot."    (Italics  ours.) 

In  Ordinance  3S007,  Mew  Series,  It  Is  re- 
cited: 

"Whereas,  In  porsaance  of  an  act  of  the  l>egls- 

latnre  of  the  state  of  California  entitled  [then 
follows  the  entire  title  of  the  act  of  1915  in 
question]  and  of  Ordinance  34860,  Mew  Series,  a 
■pedal  election  was  held  in  that  certain  terri- 
tory; *  •  •  whereas,  according  to  the  re- 
tnmaof  such  election,  •  •  •  more  than  two- 
thirds  of  all  the  Toters  voting  at  said  election 
did  vote  in  favor  of  incurring  the  bonded  in- 
debtedness: •  •  • "  It  was  ordained  as  fol- 
lows: "Sec.  1.  That  bonds  of  said  municipal 
improvement  district  No.  1  of  the  city  of  Los 
Angeles  be  issued  in  accordance  with  an  act  of 
the  Legislature  of  the  state  of  Oalifomia  en- 
titled: [Then  follows  the  complete  title  of  the 
act  of  April  20,  1916.]" 

Tbe  ordinance  also  provides  for  the  form 
of  tbe  bond,  in  which  it  Is  stated: 

"Under  and  by  virtue  of  an  act  of  tbe  Lcgis- 
latnre  of  the  state  of  California,  entitled  [then 
.  foUowa  the  complete  title  of  the  act],  munidpal 
improvement  district  No.  1,"  etc,  "promises  out 
of  the  funds  hereinafter  described  to  pay  to  the 
yttfxvt"  etc. 

In  Ordinance  87961,  adopted  after  the 
charter  amendment  in  question  (article  1,  S 
2,  snbd.  Bl),  the  act  In  qae8tl(m  Is  again  re- 
ferred to  by  title  as  the  act  controlling  the 
matter  of  the  Issuance  of  the  bonds  in  ques- 
tion. The  form  of  the  bond  therein  provided 
for  also  refers  to  the  act  In  qnestlon.  If  the 
leglalatlve  body  of  the  city  of  Los  Angeles,  is 
supreme  In  municipal  affairs  by  virtue  of  the 
constitutional  and  charter  provisions  above 
referred  to,  and  if,  without  affirmative  ac- 
tion on  the  part  of  the  legislative  authority 
of  the  dty,  no  general  law  with  relation  to 
mnnicipel  affairs  has  any  binding  effect 
therein,  it  is  nevertheless  true  that  the  legis- 
lative body  of  the  dty  has  power  to  adopt 
any  state  law  applicable  to  its  munidpal  af- 
fairs, and  that  In  the  matter  of  the  issuance 
of  these  bonds  that  was  effectually  done  by  the 
ordinances  and  proceedings  above  referred 
to.  Having  thus  elected  in  tbe  first  Instance  to 
proceed  under  and  by  virtue  of  the  statute  In 
qnestlOD,  tbe  dty  was  bound  to  pursue  that 
authority,  unless  by  subsequent  legislative 
act  they  made  proper  dianges  tbereln. 

There  is  no  doubt  that  fallnre  to  correctly 
state  tbe  amount  of  Interest  in  the  notice  of 
election  complained  of,  If  it  be  a  defect,  could 


be  cured  by  legislative  ratification.  C!lty  of 
Redlands  v.  Brook,  151  CaL  474,  01  Pac  150; 
City  of  Venice  v.  liawrence,  24  Cal.  App.  350. 
141  Pac.  406;  City  of  Sacramento  v.  Adams, 
171  Cal.  458, 153  Pae  908;  Givens  v.  County 
of  HUlsborongh,  46  Fla.  502,  33  South.  88,  110 
Am.  St  Bep.  104.  But  It  is. contended  that 
tbe  corative  act  of  tbe  Legislature  has  no  ap- 
plication to  the  dty  of  Los  Angeles  and  to  tbe 
particular  bond  issue  in  question  for  the  rea- 
son that  It,  too,  is  a  general  law.  The  pur- 
pose of  tbe  law  ratifying  the  bond  Issue  in 
question  was  to  confirm  the  proceedings,  so  as 
to  enable  the  dty  to  present  to  the  buyers  of 
tbe  bonds  in  question  a  duly  antborlzed  con- 
tract on  behalf  of  the  improvement  district. 
It  would  seem,  then,  that  the  act  of  ratifica- 
tion was  not  strictly  a  munidpal  affair,  be- 
cause it  relates  to  a  contract  with  third 
persons.  If,  however,  tbe  act  of  ratifying  a 
bond  issue  of  this  sort  Is  a  municipal  affair. 
Ordinance  No.  37061  of  the  dty  of  Los  An- 
geles, passed  after  the  charter  amendment, 
authorizing  tbe  issuance  of  bonds  In  pur- 
suance of  the  election  in  question,  would  con- 
stitute such  ratification,  and  if,  on  the  other 
band,  the  ratification  is  not  a  municipal 
affair,  a  point  we  need  not  determine,  we 
have  a  proper  ratification  by  tbe  state  Legis- 
lature. 

[2]  It  follows  then,  that  the  legislative 
body  of  the  dty  of  Los  Angc^les,  adopted 
as  the  mode  and  manner  of  Issuing  tbe  bonds 
in  question,  the  act  of  the  Legislature  of  tbe 
state  of  California,  approved  April  20,  1015; 
that  such  statute  was  regularly  pursued  with 
reference  to  the  fixing  of  interest  in  tbe  elec- 
tion notice;  that  the  bonds  were  ratified  both 
by  the  state  Legislature  and  the  dty  coundl, 
and  the  Judgment  of  the  superior  court  refus- 
ing to  enjoin  tbe  Issaaiice  of  the  bonds  was 
correct 

In  view  of  tbe  conduslon  we  have  reached. 
It  is  unnecessary  to  pass  upon  the  claim  of 
respondent  that  a  previous  Judgment  between 
a  taxpayer  and  the  officials  of  the  respondent 
dty,  refusing  to  enjoin  tbe  issuance  of  these 
bonds,  is  res  adjudlcata. 

Tbe  judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  0.  J.;  LEN- 
NON,  J.;    MBLVIM,  J. 

SHAW,  J.  (concurring).  I  concur  in  the 
judgment,  and  generally  in  the  opinion  of 
Justice  WILBTTB.  But  with  regard  .to  bis 
discussion  of  the  effect  of  the  charter  amend- 
ment of  1917,  adding  subdivision  61  to  sec- 
tion 2  (Stats.  1917,  p.  1691),  making  the  dty 
Independent  of  general  laws  relating  to  mu- 
nicipal affairs,  I  think  that  all  that  need  be 
said  Is  that  it  did  not  purport  to  be  and  Is  not 
retroactive  upon  things  already  accomplished 
under  a  general  law ;  that  It  took  conditions 
as  they  were  at  the  time,  and  did  not 
invalidate    Improvement    districts    alread): 
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formed,  nor  elections  already  held  for  the 
issuance  of  bonds  by  such  districts,  under 
such  a  law,  nor  revoke  the  autliority  giv- 
en at  snch  election,  nor  ordinances  already 
adopted  in  pursuance  thereof  With  re- 
gard to  the  subsequent  ordinance  Increas- 
ing the  rate  of  interest  on  the  bonds  unis- 
sued, and  directing  a  cancellation  and  re- 
issue In  order  to  eftect  the  alteration,  it  ap- 
pears to  be  fully  authorized  by  the  extraor- 
dinarily comprehensive  and  complete  grant 
of  municipal  powers  to  the  dty,  embraced 
In  the  amendment  of  1913,  quoted  in  the  op- 
inion of  Justice  WILBUR  adding  subdivision 
50  to  section  2  of  the  charter  (Stats.  1913,  p. 
1636),  If  any  further  authority  was  needed 
than  would  be  implied  from  the  fact  that  the 
prior  proceedings  stood  unafFected  and  were 
vaUd. 

1  concur  with  Justice  SHAW:    OLNBZ,  J. 

I  concur:    LAWLOB,  J. 


(180  Cal.  714) 

COLEHAN  ▼.  LOS  ANGEl.ES  COUNTT. 
(li.  A.  4916.) 

(Supreme  Court  of  California.    July  9,  1919.) 

1.  EQUITT    «=9416    —    JUOQIIBNX    «=>231    — 
"Deckee.'* 

A  "decree"  is  the  Judicial  decision  of  a  liti- 
gated case  by  a  court  of  equity,  the  word  "judg- 
ment" applying  to  courts  of  law,  and  "decree" 
to  courts  of  equity,  though  the  former  term  is 
used  in  a  larger  sense  to  include  both, 

[Ed.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  First  and  Second  Series,  Decree; 
Judgment,] 

2.  AcnoN      «=»22  —  DEFiNTnow  —  Leoai. 
AND  Equitablk  Scope  or  Tebh. 

The  term  "action"  is  alone  sufficient  to  in- 
dude  both  forme,  lri;nl  and  equitable,  of  civil 
remedies,  in  view  of  Code  Civ.  Proc.  {  22. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Action.] 

8.  WoBDB  AND  Phrases— "Law." 

The  term  "law"  in  its  broad  sense  mdudes 
equity. 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Law.] 

4.  Taxation   «=s>821(2)  —  Invaud  Title  — 

RetUND  to  PuBCHASEB — COUNTX'S  T.TAHTT,T- 
TT. 

.  In  view  of  prior  rights  and  remedies  of  pur- 
chaser of  land  sold  for  taxes,  and  general 
scheme  of  legislation  concerning  sncb  sales,  as 
provided  by  PoL  C!ode,  S  8898,  subd.  5,  as 
amended  by  St  1913,  p.  660,  whenever  a  pur- 
chaser's title  is  adjudged  to  be  void,  the  pur- 
chaser being  entitled  to  be  reimbursed  by  the 
property  owner  in  the  full  amount  of  taxes, 
penalties,  and  costs  paid  out  and  expended  by 
him,  the  amount  to  be  paid  by  the  county  is 
the  difference  between  the  taxes,  etc,  paid  by 


and  to  the  purchaser  and  the  amount  bid  by  the 
purchaser  at  the  sale. 

B.  Taxation  «=»319(2)  —  PBKScionnoN  or 
Official  Duty — Validitt  of  Assessments. 
In  the  absence  of  evidence  or  allegation,  the 
presumption  is  that  assessments  and  tax  levies 
included  in  the  amount  required  to  be  paid  by 
the  purchaser  at  a  tax  sale  at  the  time  of  pur- 
chase were  valid. 

6.  Taxation   «=a821(2)  —  Invaud  Title  — 
Rbimbubsemknt  or  Pobchaseb— BieuTs  or 

CODNTY. 

Under  PoL  Code,  i  8898,  subd.  6,  as  amend- 
ed by  St.  1913,  p.  SflO,  the  amount  to  be  paid 
by  the  county  to  a  purchaser  of  land  tor  taxes 
who  has  been  onable  to  maintain  his  title  in 
litigation  is  fixed  by  the  law,  not  by  the  decree 
in  the  litigation  between  the  owner  and  the 
purchaser  at  the  tax  sale,  a  litigation  to  which 
the  county  is  not  a  party,  so  that  the  decision 
of  the  court  as  to  the  amount  payable  from 
the  property  owner  to  the  purchaser  is  not  cam- 
elusive  on  the  county. 

7.  Taxation  «=>821(4)  —  Invalid  Sale  — 
Refund  bt  (3ountt. 

The  purchaser  of  land  for  taxes,  who  is  un- 
able to  maintain  his  title  against  the  owner  in 
litigation,  must  either  waive  his  right  to  ap- 
peal, or  the  time  for  appeal  must  expire,  or  an 
appeal,  if  taken,  must  be  determined,  before 
the  purchaser  can  claim  any  refund  from  the 
county,  under  PoL  Code,  {  8898,  subd.  6,  as 
amended  by  St  1913,  p.  S60. 

8.  Counties  «=»213— Invalid  Tax  Sai»- 
Refund— Claim  Against  C!ountt— Nbces- 
BiTT  or  Pbesentation  Before  Action. 

Under  PoL  Code,.}  8898,  subd.  5,  as  amend- 
ed by  St  1913,  p.  560,  and  section  8804,  claim 
against  a  county  by  a  purchaser  of  land  for 
taxes,  whose  title  has  been  held  invalid  for 
refund  pursuant  to  subdivision  5  of  section 
3898,  was  a  necessary  prerequisite  to  filing  of 
a  complaint 

Department  2. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  Lewis  R.  Works,  Judge. 

Action  by  Sarah  M.  Ckileman  against  the 
County  of  Los  Angeles.  From  judgment  for 
defendant,  plaintiff  appeals.    Afllrmed. 

Tanner,  OdeU  &  Taft.  of  Los  Angeles,  for 
appellant. 

A.  J,  HilL  County  (Toonael,  of  Los  Angeles, 
Hugh  Gordon,  Deputy  County  Counsel,  of 
Los  Angeles,  for  respondent 

WILBUR,  J.  In  this  action  the  plalntilT, 
a  purchaser  at  a  sale  by  the  tax  collector  of 
Los  Angeles  county,  having  been  defeated  in 
an  action  against  the  owner  of  the  property, 
seeks  to  recover  from  the  county  the  money 
paid  by  her  to  the  tax  collector  as  the  pur- 
chase price  thereof.  Judgment  was  render- 
ed against  the  plaintitt  after  a  general  de- 
murrer was  sustained  to  the  complaint  and 
she  appeals. 
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The  tax  Bale  was  conducted  under  the 
provlsionfi  of  section  3897  of  the  Political 
Code.  This  action  Is  based  upon  subdivision 
5  of  section  3896  of  the  PollUcal  Code  as 
amended  In  1913  (St  1913,  p.  560).  which 
ta  as  follows: 

"Whenever,  in  any  action  at  law,  it  shall  be 
determined  by  a  court  that  the  sale  and  convey- 
ance provided  for  in  this  and  the  preceding 
section  are  void  for  any  reason  and  that  the 
purchaser  from  the  state  may  not  be  finally 
awarded  the  property  so  purchased,  no  decree 
of  the  court  shall  be  given  declaring  a  forfei- 
ture of  the  property  until  the  former  owner,  or 
other  party  in  interest,  shall  have  repaid  to 
the  purchaser  the  full  amount  of  taxes,  penal- 
ties and  costs  paid  out  and  expended  by  him,  to 
I>e  determined  by  the  court,  in  pursuit  of  the 
state's  title  to  the  property  so  sold.  The  said 
purchaser  may  also  present  a  claim  against  the 
county,  in  the  manner  provided  by  law,  for  a 
refund  of  the  amount  pnid  into  the  county  treas- 
ury as  the  purchase  price  of  sjich  property  in 
excess  of  the  amount  for  which  be  may  have 
bf«n  reimbursed  for  taxes,  penalties,  and  costs 
as  hrrein  provided,  and  snch  excess  shall  be  re- 
funded in  accordance  with  section  3804  of  this 
Code.- 

Plaintur  brought  an  action  to  quiet  title 
against  the  owner  of  the  premises,  and  In 
that  action  it  was  adjudged  that  the  as- 
sessment upon  which  the  sale  to  the  state 
In  1907  was  based  was  void,  and  that  for 
that  reason  the  purchaser  was  not  entitled 
to  any  reimbursements  for  taxes,  penalties, 
and  costs  paid  out  or  expended  by  her.  She, 
therefore,  brought  this  action  against  the 
county  for  the  full  amount  paid  by  her  at 
the  tax  sale,  to  wit,  $516. 

[1-4]  The  qnestlon  involved  depends  upon 
the  proper  construction  of  subdivision  5. 
section  3898,  and  particularly  the  meaning 
of  the  last  sentence  thereof  concenilng  the 
amount  to  be  paid  by  the  connty. 

Appellant  contends  that  as  she  "did  not 
recover  anything  from  the  record  owners, 
the  whole  amount  that  she  had  paid  to  the 
state  was  'In  excess'  of  any  amount  that  she 
received,  and  that  the  Code  should  be  liber- 
ally construed  so  as  to  cover,  not  only  a  case 
where  the  record  owner  would  be  compelled  to 
pay  taxes  lawfully  assessed,  though  otherwise 
invalid,  leaving  a  balance  to  be  recovered 
of  the  state,  but  also  to  cover  a  case  where 
It  was  impossible  for  the  court  to  order  any 
amount  paid."  On  the  other  hand,  It  Is 
claimed  by  respondent  that  the  appellant 
has  not  brought  herself  within  the  meaning 
of  the  express  provlslons'of  the  statute.  "It 
seems  oonclnslve.''  says  the  respondent, 
"that  the  provision  for  refund  made  In  this 
amendment  Is  limited  to  those  cases  where 
particular  drcumstances  existed.  First, 
there  must  be  a  decree  'declaring  a  forfeiture 
of  the  property'  as  against  the  purchaser  at 
tax  sale.  Secondly,  there  shall  be  a  reim- 
bnrsement  by  the  owner  of  the  amount  paid 


by  the  said  purchaser  as  taxes,  penalties 
and  costs  at  such  sale.  *  *  *"  In  con 
sidering  the  effect  of  the  Code  amendment 
giving  new  remedies  to  the  purchaser  at  a 
tax  sale  It  is  essential  to  consider  the 
rights  and  remedies  of  such  purchaser  before 
the  enactment  of  the  statute  as  well  as  the 
general  scheme  of  legislation  concerning 
such  sales  as  provided  by  the  amendment  of 
1913.  Previous  to  this  amendment  the  pur- 
chaser at  a  tax  sale  had  no  remedy  against 
the  county  or  state  to  recover  money  paid 
to  the  county  or  state  at  a  tax  sale.  Loomis 
V,  County  of  Los  Angeles,  59  Cal.  456; 
Brooks  V.  Tulare  County.  117  Cal.  467.  49 
Pa&  469;  Holland  v.  Hotchkiss,  162  Cal.  366, 
123  Pac  268,  Ia  B.  A.  1915G,  492;  Moyer  v. 
Wilson,  166  Cal.  261,  135  Paa  1125.  In  an 
equitable  action  or  In  a  statutory  action  under 
section  738,  Code  of  CivU  Procedure,  brought 
against  the  purchaser  at  the  tax  sale.  If  the 
sale  was  found  to  be  Illegal  and  void  the 
court  required  the  owner  of  the  property  to 
pay  the  taxes  legally  assessed  against  the 
property  as  a  condition  precedent  to  declar- 
ing the  sale  void  and  clearing  the  owner's 
title.  Holland  v.  Hotchkiss,  162  Cal.  366, 
123  Pac.  258,  U  R.  A.  1915C,  492.  This 
rl{^t,  however,  did  not  exist  where  the  pur- 
chaser was  seeking  affirmative  relief  In  the 
action.  As  was  said  in  Moyer  v.  Wilson, 
supra : 

"Where  the  purchaser  under  a  sale  which  is 
not  effective  to  pass  title  proceeds  against  the 
owner,  the  latter  may  stand  upon  his  strict  le- 
gal rights,  and  defend  his  title  without  tender- 
ing payment  of  any  tax." 

It  was  also  held  that  where  the  assess- 
ment Itself  was  void,  as  well  as  the  sale, 
that  no  payment  would  be  required  from 
the  owner  as  a  condition  precedent  to  the 
quieting  of  his  title.  In  order  to  determine 
the  proper  amount  payable  by  the  property 
owner  and  by  the  coimty  to  a  purchaser,  it 
Is  also  necessary  to  consider  the  general 
scheme  for  tax  sales. 

Since  1895  tax  sales  to  Individual  pnr- 
dtasers  for  state  and  county  taxes  have 
ceased,  all  sales  being  mode  to  the  state. 
For  Ave  years  the  owner  is  entitled  to  re- 
deem his  property  from  said  sale  by  pitying 
the  original  amount  of  the  tax,  with  penal- 
ties and  costs,  and  also  all  taxes  subse- 
quently assessed  against  the  property  with 
penalties.  Sales  were  not  made  to  the  state 
for  taxes  levied  after  the  first  sale.  PoL 
Code,  SI  3813,  3814.  After  the  deed  to  the 
state,  upon  application  and  authorization, 
the  property  would  be  sold  by  the  tax  col- 
lector to  the  highest  bidder  for  cash.  "No 
bid,"  however,  "shall  be  received  or  accepted 
at  such  sale  for  less  than  the  amount  of  all 
the  taxes  levied  upon  such  property  and  all 
costs  and  penalties  for  every  year  delinquent 
as  shown  upon  the  dellnqnoit  rolls  for  said 
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years  to  the  date  of  the  execution  of  the 
deed  to  the  state,  and  all  expenses  accrued 
to  the  date  of  the  sale  *  *  *  together 
with  interest  at  seven  per  cent  per  annum 
from  the  first  day  of  July  following  the  de- 
linquency In  each  of  said  years  to  the  date 
of  the  sale  hereunder,  computed  upon  the 
aggregate  amount  of  such  delinquent  taxes, 
penalties  and  coste."  Pol.  Code,  {  3897.  It 
will  be  observed,  then,  that  the  purchaser 
not  only  is  required  to  bid  an  amount  suffi- 
cient to  pay  the  particular  tax  for  which 
the  original  sale  was  made  five  years  be- 
fore the  deed,  but  also  every  subsequent  tax. 
This  requirement  that  the  purchaser  pay  the 
taxes  assessed  for  each  of  five  years  is  par- 
ticularly significant  in  view  of  the  rule  that 
where  the  assessment  upon  which  the  sale 
is  based  is  void  the  owner  will  not  be  re- 
quired to  reimburse  the  purchaser  at  the 
tax  sale,  for  that  rule  is  l>ased  upon  the  prin- 
ciple that  the  owner  should  not  be  compelled 
to  pay  a  void  tax  In  order  to  secure  his 
property.  Where,  however,  the  tax  pur- 
chaser has  paid  off  valid  tax  Uens  upon  the 
property,  the  purchaser  is  equitably  entitled 
to  reimbursement  for  such  portion  of  the 
taxes  paid  as  were  justly  chargeable  upon 
the  property  regardless  of  the  fact  that  the 
particular  tax  for  which  the  sale  was  made 
was  void. 

In  considering  the  language  of  subdivi- 
sion 5  of  section  380S,  Political  Code,  it 
should  also  be  observed  that  In  the  same 
statute  amending  that  section,  section  3771 
of  the  Political  Code  was  also  amended  (St. 
1913,  p.  5S7),  so  that  thereafter,  at  the  end 
of  the  five-year  period,  the  property  sold  to 
the  state  five  years  previously  was  Included 
la  the  annual  tax  collector's  sale  for  delin- 
quent taxes,  and  this  property,  instead  of 
being  sold  or  deeded  to  the  state,  was  sold  to 
private  purchasers.  This  property  "which 
has.  not  been  redeemed  from  the  sale  made 
to  the  state  five  years  previously,  shall  be 
sold  by  the  tax  collector  at  public  auction 
to  the  highest  bidder  for  cash  In  lawful 
money  of  the  United  States;  but  no  bid  shall 
be  accepted  at  such  sale  for  less  than  the 
amount  of  ♦  •  •  taxes,  penalties  and 
costs  due  as  shown  in  said  advertised  list 
After  such  bid  has  been  made  and  accepted 
the  right  of  redemption  shall  cease,  except 
as  to  the  ptirchaser,  who  shall  have  thirty 
days  within  which  to  make  redemption  as 
provided  in  section  3785b  of  this  Code,  and 
if  not  so  redeemed  or  If  no  sale  is  had  under 
the  provisions  of  this  paragraph,  then  said 
property  shall  be  deeded  to  the  state."  Sec- 
tion 3771.  It  appears,  then,  that  there  are 
two  schemes  for  the  sale  of  property  sold  to 
the  state  five  years  previously:  One,  the 
sale  under  section  3771  in  the  ordinary 
course,  by  which  the  purchaser  was  required 
to  bid  sufficient  to  pay  the  original  tax  with 
penalties,  etc.,  plus  whatever  amount  was 


necessary  In  order  to  make  him  the  highest 
bidder,  and  thereby  secured  a  right  to  re- 
deem the  property  upon  the  payment  of  all 
taxes  subsequently  assessed;  the  other,  the 
scheme  under  section  3897,  by  whldi  the 
purchaser  was  required  to  pay,  In  the  first 
Instance,  an  amount  at  least  sufficient  to 
cover  all  taxes,  etc.  Under  both  of  these 
schemes  of  sale  to  individual  purchasers 
the  purchaser  was  required  to  pay  taxes 
covering  the  five-year  period,  with  interest, 
penalties,  and  costs.  In  eadi  instance,  in 
order  to  become  the  highest  bidder.  It  might 
be  essential  that  he  should  pay  some  amount 
In  excess  of  such  taxes,  penalties,  and  costs. 
Aside  from  the  possibility,  or,  we  may  say, 
probability,  of  some  defects  In  the  proceed- 
ings, as  to  many  of  which  the  deed  is  made 
conclusive  evidence  of  regularity,  the  pur- 
chaser secured  the  absolute  fee  to  the  land. 
The  amount  of  the  taxes,  penalties,  and 
costs  would  probably  not  exceed  7  to  10  i>er 
cent  of  the  value  of  the  property,  leaving  a 
margin  of  00  per  cent  of  the  value  to  be  bid, 
depending  upon  the  belief  of  the  purchaser 
In  the  validity  of  the  title  acquired  by  him. 
It  Is  obvious  that  the  amount  thus  bid 
would  he  increased  if  the  purchaser  could 
be  assured  that  if  this  deed  was  void  he 
would  at  least  recover  the  money  paid  by 
him.  No  doubt  the  amendment  in  question 
was  adopted  to  assure  the  purchaser  such 
reimbursement.  The  amendment  first  pro- 
vides for  reimbursement  from  the  property 
owner,  and  then  provides  for  a  refund  from 
the  county  treasury  of  that  part  of  the  pur- 
chase price  'in  excess  of  the  amount  for 
which  he  may  have  been  reimbursed  for  tax- 
es, penalties  and  "costs"  as  therein  provided. 
In  determining  what  the  "excess"  may  be. 
It  is  important  to  consider  the  provisions  of 
the  statute  with  relation  to  the  amount  of 
reimbursement  required  to  be  paid  by  the 
property  owner  to  the  purchaser. 

The  Introductory  phrase  of  the  statute 
"whenever  in  any  action  at  law"  is  an  apt 
reference  to  an  action  at  law  as  distinguish- 
ed from  an  equitable  proceeding,  but  other 
provisions  of  the  statute  are  inconsistent 
with  that  construction.  For  instance,  the 
term  "decree"  is  used  in  referring  to  deci- 
sion of  the  court  In  the  "action  at  law."  "A 
decree  is  the  Judicial  decision  of  a  litigated 
case  by  a  court  of  equity.  •  •  •  It  Is 
accurate  to  use  the  word  'judgment'  as  ap- 
plied to  courts  of  law  and  'decree'  to  courts 
of  equity,  although  the  former  term  la  now 
used  in  a  larger  sense  to  include  both." 
Bouvier's  Law  Die.  "The  word  'decree'  Is 
peculiarly  appropriate  to  those  proceedings 
in  which  a  plaintiff  or  a  defendant  Is  re- 
quired to  do  equity  as  a  condition  of  secur- 
ing reUef."  Id.,  Bishop  Eq.,  {  7.  Hence  the 
use  of  the  word  "decree"  would  indicate  (hat 
in  using  the  phrase  "actions  at  law"  the 
Legislature    Intended    to    Include   equitable 
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nits,  as  well  as  tlie  omnnon-law  forms  of 
8Ctl(n.  The  term  "action"  Is  alone  sufficient 
to  Indnde  both  forms  of  cirll  ronedics  (sec- 
tion 22,  Code  OtT.  Proc.;  Smith  v.  Btehmond, 
19  CaL  476,  481 ;  Lax  t.  Haggln,  e»  Cal.  26S, 
2W,  4  Pac.  819,  10  Pac.  674),  and  the 
term  *law,"  of  course,  In  Its  broad  sense 
Includes  equity.  While  the  language  of 
the  amendment  und»  qonslderatlon  does 
not  use  legal  terms  with,  technical  ac- 
curacy, we  ere  satisfied  that  the  statute  was 
Intended  to  cover  every  decision  of  a  court 
in  a  dvll  action  wherein  It  is  adjudged  that 
the  purchaser's  title  is  void,  whether  at  law 
or  in  equity,  and  regardless  of  whether  the 
purchaser  is  a  plaintiff  "in  pursuit  of  the 
state's  title  to  the  property  sold"  or  a  de- 
ftodant  in  an  action  brought  by  the  owner. 
No  doubt  the  phrase  "In  pursuit  of  the 
state's  title  to  the  property  sold,"  as  contra- 
distinguished from  "the  amount  paid  at  tbe 
tax  sale,"  was  used  in  view  of  the  fact  that 
nnder  the  provisions  of  section  3771  of  the 
Political  Code  the  purchaser  at  the  tax  sale 
was  required  to  pay  an  added  amount  to 
the  purchase  price  to  redeem  the  property 
from  all  subsequent  taxes  before  s"curlng  a 
deed.  It  will  be  observed,  then,  that  in 
every  Instance  the  purchaser,  in  whatever 
fOrm  of  proceeding  the  relative  rights  of 
the  purchaser  and  the  property  owner  may 
be  litigated,  is  entitled  to  be  reimbursed  by 
the  property  owner  "the  full  amount  of  tax- 
es, penalties  and  costs  paid  out  and  expend- 
ed by  him,  to  be  determined  by  the  court.  In 
pursuit  of  the  state's  title  to  the  property 
80  sold."  If  he  thus  receives  the  full  amount 
so  expended  by  him,  tbe  amount  to  be  paid 
by  the  county  would  be  the  difference  be- 
tween the  taxes,  penalties,  and  costs  paid  by 
and  to  the  purchaser  and  the  amount  bid  by 
tbe  purchaser  at  the  time  of  sale.  Under 
the  new  scheme  for  the  protection  of  ^the 
purdiaser  at  the  tax  sale  it  is  evident  that 
the  primary  purpose  of  this  legislation,  so 
far  as  the  payment  by  the  county  Is  con- 
cerned, was  to  reimburse  the  purchaser  the 
amouut  of  such  excess  paid  to  the  county, 
over  and  above  the  taxes  Justly  due  It.  The 
Legislature  could  not  have  intended  that  the 
county  should  refund  taxes  justly  due  It 
On  the  contrary,  such  taxes  were  to  be  paid 
by  the  owner  to  the  purdiaser. 

[t]  There  remains  to  be  considered  the 
question  whether  In  the  event  that  the  pur- 
Chaser  falls  to  recover  Judgment  against  the 
owner  for  tbe  taxes,  penalties,  and  costs  ex- 
poided  by  him,  he  can  recover  from  tbe 
county  such  portion  of  the  taxes,  penalties, 
and  costs  as  he  thus  fails  to  secure  from 
the  property  owner.  Tb«  question  Is  of  Im- 
portance In  this  action  as  to  the  repayment 
of  void  tax  levies,  for  it  is  alleged  in  tbe 
complaint  that  in  tbe  action  between  the  pur- 
chaser and  the  property  owner  It  was  ad- 


judged that  the  Inldal  assessment  and  levy 
were  void,  and  for  that  reason  the  purchaser 
was  refused  any  relief.  This  decision  was 
erroneous.  Unless  all  subsequent  tax  levies 
paid  by  her  were  also  void,  tbe  purchaser 
should  have  been  reimbursed  by  the  property 
owner  for  all  valid  tax  levies  paid  by  her. 
In  the  absence  of  evidence  or  allegation,  the 
presumption  is  that  tbe  other  four  assess- 
ments and  tax  levies  Included  In  the  amount 
required  to  be  paid  by  the  purcbaseir  at  the 
time  of  purchase  were  viiUd.  R  cannot  be 
ascertained  from  the  complaint  whether  these 
four  valid  tax  levies  were  less  than  or  in 
excess  of  the  $516  paid  by  the  purchaser 
at  tbe  tax  sale  which  is  now  sought  to  be 
recovered,  for,  by  a  proviso  In  section  3S97, 
Political  Code,  not  heretofore  mentioned  in 
this  opinion,  upon  proper  authorization  by 
the  board  of  supervisors,  the  tax  collector 
could  receive  a  bid  for  less  than  tbe  full 
amount  of.  all  taxes,  penalties,  and  costs 
levied  upon  the  property.  So  far  as  appears 
from  anything  alleged  In  the  complaint,  the 
property  in  question  may  have  been  offered 
in  accordance  with  these  provisions  at  a 
price  less  than  the  total  amount  of  taxes, 
penalties,  and  costs  levied  upon  the  property, 
and  in  that  event  tbe  sum  of  $516,  for  all 
that  appears  In  tbe  complaint,  may  have 
been  less  than  the  taxes  justly  due  and  le- 
gally levied  upon  said  property  for  the  four 
years  subsequent  to  the  levy  found  by  the 
court  to  be  void.  In  view  of  that  fact,  It  Is 
unnecessary  to  determine  in  this  case  wheth- 
er the  amount  of  a  void  tax  paid  by  a  pur- 
chaser and  not  collected  from  the  owner 
must  be  repaid  to  him  by  tbe  county  under 
the  provisions  of  section  3S9S,  Political 
Code. 

[S]  In  the  foregoing  discussion  we  have 
assumed,  and  now  hold,  that  the  amount  to 
be  paid  by  the  county  is  fixed  by  the  law, 
not  by  the  decree  in  the  litigation  between 
tbe  owner  and  the  purchaser  at  the  tax 
sale.  Tbe  county  is  not  a  party  to  that 
litigation.  It  was  no  doubt  intended  that 
tbe  county  should  act  upon  the  adjudication 
of  the  court  so  far  as  the  invalidity  of  the 
tax  sale  was  concerned,  for  this  Is  a  matter 
of  indifference  to  tbe  county.  But  the  ques- 
tion as  to  whether  or  not  tbe  court  has 
therein  correctly  determined  tbe  amount 
payable  from  the  property  owner  to  the 
purchaser  is  one.  we  think,  that  is  not  con- 
clusive upon  tbe  county.  In  other  words, 
we  bold  that  tbe  language  of  the  statute  re- 
quiring a  refund  from  the  county  of  the  por- 
tion of  the  purchase  price  "In  excess  of  the 
amount  for  which  be  may  have  been  reim- 
bursed for  taxes,  penalties  and  costs  as  here- 
in provided"  should  be  read  in  effect  as 
though  tbe  language  were  "for  which  it  is 
herein  provided  that  he  shall  be  reimbursed 
by  the  property  owner,"  or  "for  which  be 
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Bhonld  be  reimbursed  for  taxes,  penalties 
and  costs  as  herein  proTlded."  That  Is  to 
say,  we  think  that  the  statute  Itself,  rather 
than  the  decree  of  conrt,  fixes  the  amount  to 
be  paid  by  the  county  and  by  the  property 
owner. 

[I]  Respondent  also  contends  that  the  de- 
murrer to  the  complaint  was  properly  sus- 
tained for  the  reason  that  the  claim  against 
the  county  upon  which  the  suit  Is  based 
was  filed  before  the  decree  In  the  action  be- 
tween the  purchaser  and  property  owner  was 
entered.  It  Is  clear  that  the  right  of  the 
purchaser  to  be  reimbursed  by  the  county 
Is  predicated  upon  a  formal  and  final  adju- 
dication that  the  title  acquired  by  him  at 
the  tax  sale  was  Invalid  and  void.  It  fol- 
lows that  the  purchaser  must  either  waive 
his  right  to  appeal,  or  the  time  for  appeal 
must  expire,  or  an  appeal.  If  taken,  must 
be  determined  before  the  purchaser  can 
claim  any  refund  from  the  county.  It  Is  ob- 
vious that  under  the  statute  the  county 
should  not  refund  any  portion  of  the  money 
paid  by  the  purchaser  until  final  determina- 
tion, of  the  right  of  the  purchaser  In  and  to 
the  property  in  question.  For  this  reason 
the  claim  was  prematurely  filed  with  the 
county. 

[1]  The  judgment  of  the  trial  conrt  was 
correct  for  the  reason  that  the  complaint 
failed  to  show  any  "excess"  to  be  refunded 
by  the  county  within  the  meaning  of  the 
law,  and  for  the  further  reason  that  the 
dalm  against  the  county  was  prematurely 
filed,  and  such  dalm  was  a  necessary  pre- 
requisite to  the  filing  of  a  complaint.  Sec- 
tions 3898,  3804,  Pol.  Code. 

The  Judgment  is  affirmed. 

We  concur:    MBLVIN.  J.;  LBNNON,  J. 


(180  Cal.  67S) 

GENERAL  ELECTRIC  CO.  v.  AMERICAN 

BONDING  CO.  OF  BALTIMORE.     (L. 

A.  6781.) 

(Supreme  CSourt  of  California.     July  5,  1919. 
Rehearing  Denied  Aug.  4,  1919.) 

1.  Mechanics'      Liens     $=>128— Matebiai.- 

mkn'b  Action  on  Contractob's  Bond— Ne- 

OEssnr     or     FLAmrat'B    Filino     Lien 

CTlatu. 

A  contractor's  bond  as  required   by  Code 

Civ.  Proc.  1 1183,  creates  a  direct  obligation  on 

the  surety's  part  to  pay  for  materials  used  in 

constructing  a  building,   and  such   section,  as 

well  as  section  1197,  preserves  to  materialmen 

a  right  of  action  thereon  without  having  first 

filed  a  lien  claim,  notwithstanding  section  1187, 

requiring  filing  of  lien  claims  for  asserting  liens. 


2.  STATCTBS       «=9225%— CONSTBUCnOH       BT 
ConBT"— STTBSBqUENT     AUNOKXNTS     USINO 

Same  LAiiaDAGE. 
The  phrase,  "dalmlng  the  benefits  of  this 
chapter,"  in  Ciode  Civ.  Proc.  {  1187,  having 
been  given  a  meaning  by  conrt  construction 
confining  Its  operation  to  the  benefits  of  assert* 
lug  a  medianlcs'  lien  and  not  to  other  remedies 
afforded  by  the  chapter,  its  subsequent  oontin* 
nation  in  amendments  'should  not  be  held  to 
have  changed  its  meaning. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Chas.  Wellborn,  Judge. 

Action  by  the  General  Electric  Company 
against  the  American  Bonding  Company  of 
Baltimore.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

J.  Crlder,  Jr.,  A.  L.  Abrahams,  and  Ctxaa. 
W:  Fridce,  all  of  Los  Angeles,  for  appellant 

William  Ellis  Lady,  of  Los  Angdes,  for  xe> 
spondent 

PER  CURIAM.  Action  on  a  bond  given  by 
a  contractor  to  secure  payment  of  daims  for 
labor  and  material  to  be  furnished  in  the  con- 
struction of  a  building.  Defendant  appeals 
from  a  Judgment  in  favor  of  plaintiff,  a  cor- 
poration that  supplied  certain  materials  for 
use  in  the  building. 

The  bond  In  question  had  at  Its  beghuUng 
the  following  words: 

"This  bond  is  requfared  by  section  1183,  O.  O. 
P.,  as  amended  in  1911,  and  must  be  equal  to  60 
per  cent  of  the  contract  price..  Bond  to 'labor- 
ers, materialmen,  etc." 

By  the  terms  set  forth  In  the  body  of  the 
instrument,  it  is  "expressly  made  to  inure  to 
the  benefit  of  any  and  all  persons  who  per- 
form labor  upon  or  furnish  materials  to  be 
used  in  the  work  described"  In  the  building 
contract  There  Is  a  further  provision  as  fol- 
lowfe: 

"Any  and  all  snch  persons  shall  have  and  are 
given  a  right  of  action  to  recover  npon  this 
bond  against  the  said  principal  and  surety,  or 
either  of  them,  in  any  suit  brought  to  foredose 
mechanics'  hens,  which  may  be  filed  by  such 
persons,  or  any  of  them,  upon  the  property  men- 
tioned  in  said  contract,  or  <»  a  teparate  tuit 
brouffht  upon  thit  bond,  and  may  recover  in 
.sdch  action  or  actions,  the  value  of  such  labor 
done  or  materials  furnished,  or  both."  (The 
italics  are  ours.) 

[1]  Defendant  sets  forth  In  Its  answer  a 
special  defense  based  upon  the  failure  of 
respondent  to  file  any  claim  of  lien  under 
the  provisions  of  section  1187,  Code  of  GItU 
Procedure.  It  was  alleged  that  during  tbe 
time  within  whidk  a  claim  of  lien  might 
have  been  filed  a  large  sum  of  money  waa 
due  from  the  owner  to  the  contractor  whlcb 
could  and  would  have  been  applied  to  re- 
spondent's dalm  if  the  lien  had  been  thus 
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fonnally  asserted.  The  court  snstatoed  a 
donnrrer  to  tbla  special  defense  and  also 
on  motion  ordered  it  stricken  oat  Tbese 
mllngB  are  sped  fled  as  erroneous.  The 
question  for  this  court  to  decide,  therefore, 
te  whether  or  not  a  materialman  may  sue  on 
a  bond,  conditioned  as  Is  the  one  which  Is 
the  basis  of  this  action,  without  first  duly 
filing  a  claim  of  lien. 

Appellant  insists  that  this  is  strictly  a 
statutory  bond,  and  that  no  liability  arises 
upon  it  as  a  common-law  obligation.  The 
learned  District  Court  of  Appeal  of  the 
Second  Appellate  District  agreed  with  ap- 
pellant's view  and  rerersed  the  Judgment 
upon  the  authority  of  Miles  v.  Baley,  170 
Cal.  151,  149  Pac.  45;  Hubbard  t.  Jurlan,  36 
Cal.  App.  757,  170  Pac.  1003;  and  Crane  Co. 
T.  Maryland  Casualty  Co.  (App.)  173  Pac. 
494. 

The  first  of  these  cases  arose,  not  under 
section  1183,  Code  of  Civil  Procedure,  but 
nnder  an  act  to  secure  the  payment  of  the 
claims  of  materialmen,  etc.,  employed  upon 
pnblic  work.  By  the  terms  of  the  act  it  was 
made  the  duty  of  the  contractor  before  en- 
tering upon  the  performance  of  the  work  to 
file  the  prescribed  bond  binding  the  sureties 
to  pay  for  materials  or  labor,  up  to  the 
amount  specified  therein.  In  case  of  the  con- 
tractor's default  "provided  such  claims  shall 
be  filed"  as  thereafter  required. 

It  appears  in  Myites  v.  Baley  that  the  veri- 
fied statement  prescribed  by  section  2  of  the 
act  (St  1S97,  p.  201)  as  a  condition  preced- 
ent to  the  maintenance  of  a  suit  upon  the 
bond  had  not  been  filed  by  the  claimant 
Therefore  the  sureties  on  the  bond  were 
held  not  to  be  liable.  Said  section  2,  after 
requiring  that  the  materialman  or  laborer 
must  file  a  verified  statement  of  claims  with- 
in 80  days  from  the  time  when  the  work  is 
completed,  provides  that  "at  any  time  with- 
in ninety  days  after  the  filing  of  such 
claim,"  the  materialman  or  laborer  "may 
commence  an  action  against  the  sureties." 
This  is  the  fundamental  and  essential  diflTer- 
«!nce  between  Miles  v.  Baley  and  the  case  at 
oar.  In  that  ease  the  materialman  under 
the  plain  terms  of  the  statute  governing  the 
performance  of  the  public  work  and  the  re- 
inuneration  therefor  was  required  to  file  his 
dalm  before  and  as  a  precedent  condition 
u>  the  maintenance  of  a  suit  on  the  bond. 
The  section  governing  the  materialmen  *ln 
the  case  at  bar  (section  1183,  Ctede  of  Civil 
Procedure)  contains  no  such  restriction. 
Miles  V.  Baley  therefore  is  not  authority 
sustaining  defendant's  theory  in  the  case  at 
bar.  Hubbard  v.  Jurlan  distinctly  holds, 
however,  that  only  those  claimants  who 
have  duly  perfected  their  liens  within  the 
statutory  time  are  entitled  to  recover  upon 
the  bond  given  by  section  11S3,  Code  of  Civil 
Procedure.  Crane  Co.  v.  Maryland  Casualty 
Co.  (App.)  173  Pac.  494,  follows  Hubbard  v. 
Jurlan  without  discussion  of  the  prlndplea 


involved.  In  Richardson  ft  Fisher  Co.  Vv 
Chicago  Bonding  ft  Surety  Co.,  35  Cal.  App. 
650,  170  Pac.  856,  decided  a  few  days  before 
Hubbard  v.  Jurlan,  the  court  held  that  filing 
of  a  lien  as  prescribed  by  section  1187,  Code 
of  Civil  Procedure,  was  a  prerequisite  to  a 
suit  on  the  bond  given  in  accordance  with 
section  1183,  Ode  of  Civil  Procedure.  In 
Hubbard  v.  Jurian  there  were  petitions  for 
transfer  of  the  cause  to  this  court  and  said 
petitions  were  denied.  Unless,  therefore,  we 
are  prepared  to  overrule  the  three  decisions 
last  cited,  we  must  reach  the  same  conclusion 
at  which  the  learned  District  (^urt  of  Ap- 
peal arrived  In  this  case.  We  are  of  the 
opinion  that  the  cited  cases  were  Improperly 
decided  so  far  as  they  held  that  a  bond  like 
the  one  before  us  is  incapable  of  enforce- 
ment unless  the  claimants  seeking  to  bind 
the  sureties  have  filed  their  liens  within  the 
prescribed  time.  The  rationale  of  these  de- 
cisions appears  clearly  from  the  following 
language  in  the  opinion  in  Hubbard  v.  Jurl- 
an, supra  (at  page  770  of  35  Cal.  App.,  at 
page  1098  of  170  Pac.) : 

"The  bond  in  suit  was  executed  In  response 
to  the  requirements  of  the  statute.  It  Is  there- 
fore a  statutory  bond  in  the  strictest  sense,  and 
under  the  familiar  and  well-settled  rule  parties 
claiming  the  benefit  of  the  obligation  of  the 
bond  must  show  a  substantial  complianre  with 
the  conditions  of  the  statute  under  which  the 
bond  was  given.  Section  1183  of  the  Code  of 
Civil  Procedure,  under  which  the  bond  was  giv- 
en, is  part  and  parcel  of  title  4,  c.  2,  of  that 
C!ode,  which  relates  exclusively  to  'Hens  of  me- 
chanics and  others  upon  real  property,'  and  sec- 
tion 1187  of  the  same  Code  and  chapter  requires 
that  every  person  claiming  the  beoofits  of  the 
provisions  of  the  designated  chapter  must  file 
a  verified  lien  within  the  time  specified  by  that 
section.  Obviously,  the  several  Code  sections 
of  the  chapter  in  question  must  be  considered 
and  construed  together,  and  when  so  considered 
•  •  •  '  it  must  be  held  that  the  provisiim  of 
section  1183  that  the  required  bond  shall  'in  ad- 
dition to  any  conditions  for  the  performance  of 
the  contract,  be  also  conditioned  for  the  pay- 
ment in  full  of  the  claims  of  all  persons  per- 
forming labor  npon  or  furnishing  materials, 
etc.,'  has  reference  to  the  'claims'  of  lien  speci- 
fied in  section  1187  and  required  to  be  filed  for 
record  within  a  designated  time,  and  to  tlic 
'claims'  which  the  statute  further  says  must  be 
verified  by  the  oath  of  the  claimant  or  some  oth- 
er person." 

We  are  of  the  opinion  that  this  construc- 
tion gives  an  importance  to  section  1187, 
Code  of  Civil  Procedure,  and  limits  the 
rights  of  materialmen  in  a  manner  not  con- 
templated by  the  Legislature.  Section  1197 
of  the  same  chapter  clearly  contemplates 
suits  which  may  be  maintained  without  the 
previous  filing  of  liens,  for  it  provides  that — 

"Nothing  contained  In  this  chapter  shall  be 
construed  to  impair  or  affect  the  right  of  any 
person  to  whom  any  debt  may  be  due  for  work 
done  or  materials  furnished  to  maintain  a  per- 
sonal action  to  recover  said  debt  against  the 
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person  liable  therefor.  •  *  •  But  the  Jnig- 
ment,  if  any,  obtained  by  the  pkdstiS  in  eucn 
personal  action  shall  not  be  construed  to  impair 
or  merge  any  lien  held  by  said  plaintiff  under 
this  chapter;  provided,  only,  that  any  money 
collected  on  said  jodgmcnt  sh«ll  be  credited  on 
the  amount  of  such  lien  in  any  action 'brought 
to  enforce  the  same,  in  accordance  with  the  pro- 
visions of  this  chapter." 

The  bond  by  its  terms  creates  a  direct  ob- 
ligation on  the  part  of  the  surety  to  pay  for 
materials  used  in  the  constroctlon  of  the 
building,  and  the  right  of  action  on  such 
bond  is  preserved  by  said  section  1197  aa 
well  as  by  section  1183. 

It  can  no  doubt  be  persuasively  argued 
that  the  bond  which  must  "be  also  condi- 
tioned for  the  payment  in  full  of  the  claims 
of  all  persons  performing  labor  upon  or  fur^ 
nlshlng  materials  to  be  used  In  the  work" 
relates  to  claims  of  lien  filed  within  tlma 
But  it  seems  to  us  that  this  Is  a  strained  in- 
terpretation. The  mere  use  of  the  word 
"claim,"  which  is  as  apt  a  description  of 
the  demand  of  the  individual  who  has  filed 
no  claim  of  lien  as  it  is  of  one  who  has  filed 
such  claim,  is  not  persuasive. 

It  is  to  be  noted  also  that  the  portion  of 
the  section  (and  of  the  bond  which  follows 
its  terms),  by  which  the  rights  of  material- 
men are  safeguarded,  does  not  use  the  word 
"claims,"  but  the  bond  is  made  to  "inure  to 
the  benefit  of  any  and  all  persons  who 
*  *  *  furnish  materials  to  be  used  in  the 
work  described"  in  the  contract. 

But  there  is  another  and  a  very  strong 
reason  for  rejecting  the  theory  that  section 
1187,  Code  of  Civil  Procedure,  restricts  the 
terms  of  section  1183,  Code  of  Civil  Proce- 
dure, and  makes  them  applicable  only  to  those 
persons  who  have  filed  liens,  and  that  reason 
is  found  in  the  history  of  the  two  sections 
and  in  the  decisions  of  this  court  relating 
thereto. 

Section  1187  was  first  enacted  in  1872.  At 
that  time  its  introductory  part  was  as 
follows : 

"Every  original  contractor,  within  sixty  days 
after  completion  of  big  contract,  and  every  pcr- 
•on,  save  the  original  contractor,  claiming  the 
benefit  of  this  chapter,  must  within  thirty  days 
after  the  completion  of  any  building,  improve- 
uent,  or  structure,  etc.,"  file  his  claim  with  the 
county  recorder. 

Section  1183  provided  that  persons  fur- 
kilsbing  labor  or  materials  for  the  construc- 
tion of  buildings,  etc.,  should  have  liens  upon 
the  buildings  for  the  same,  "but  the  aggre- 
gate amount  of  such  liens  must  not  exceed 
the  amount  which  the  owner  would  be  other- 
wise liable  to  pay."  In  1874  this  section  was 
amended  by  striking  out  the  passage  Just 
quoted,  the  result  of  which  was  that  the 
owner  was  liable  for  the  entire  value  of  la- 
bor and  materials  furnished  for  his  building, 
regardless    of    the    contract    prica      Code 


r  Amendments  1878-74,  p.  409.  At  the  same 
session  section  1187  was  amended;  but  the 
opening  sentence  containing  the  clause 
"claiming  the  benefit  of  this  chapter"  was 
not  changed,  nor  was  any  other  material 
amendment  Inserted.  Section  1183  waM 
again  amended  in  18S0  so  as  to  provide  that 
th^  Ilta  should  not  be'  aflTected  by  the  fact 
that  no  money  Is  due  or  to  become  due,  on 
any  contract  made  by  the  owner  with  a  con- 
tractor. Code  Amendments  1880,  p.  63.  In 
1886  this  court  decided  that  this  section  was 
hnconstltutional  so  far  as  it  made  the  owner 
liable  for  more  than  the  contract  price, 

Thereupon  in  1887  (Code  Amendments 
1887,  p.  152),  to  obviate  this  difficulty  as  far 
as  possible,  the  chapter  was  revised.  Section 
1183  was  amended  so  as  to  provide  for 
written  contracts  in  all  cases  where  the  price 
exceeded  $1,000,  and  such  contracts  were 
required  to  be  filed  before  the  beginning  of 
the  work.  Section  1184  fixed  the  provisions 
of  the  contract  so  that  one-fourth  of  the 
price  should  be  payable  35  days  after  com- 
pletion and  three-fourths  In  Installments  at 
specified  times  after  the  beginning  of  the 
work.  Up  to  this  time  the  entire  chapter 
had  contained  no  remedy  for  a  laborer  or 
materialman,  except  by  filing  a  claim  of  lien 
and  foreclosing  the  same.  It  follows  that 
the  words  "claiming  the  benefit  of  this  chap- 
ter," in  section  1187,  had  no  other  scope  or 
effect  than  to  require  the  person  who  claim- 
ed a  lien,  to  file  the  same  within  a  spedfled 
time  as  there  provided.  The  benefits  of  the 
chapter  consisted  solely  in  the  right  to  fore- 
close a  lien.  In  the  amendment  of  1887,  for 
the  first  time,  an  additional  remedy  was 
given.  Section  1184  provided  that  a  laborer 
or  materialman  could  at  any  time  give  the 
"stop  notice"  which  has  now  become  familiar 
and  thereby  intercept  a  payment  and  make 
the  same  applicable  to  his  claim. 

Notwithstanding  this  additional  remedy, 
section  1187  was  again  re-enacted  with  some 
amendments;  but  the  opening  part  thereof 
remained  as  before,  that  every  person 
"claiming  the  benefit  of  this  chapter"  must 
within  the  specified  time  file  bis  claim  of 
lien.  Had  this  provision  been  given  its  lit- 
eral meaning,  it  would  follow  that  no  person 
could  avail  himself  of  the  stop  notice  pro- 
vided In  section  1184  nnless  be  also  filed  his 
claim  of  lieu  within  the  time  specified  in 
section  1187. 

[2]  Thereafter,  in  1891,  the  decision  In 
Bates  V.  Santa  Barbara,  90  CaL  543,  27  Pac. 
438,  was  rendered.  It  held,  first,  that  no 
claim  of  lien  could  be  filed  or  enforced 
against  a  public  corporation  such  as  a  coun- 
ty or  dty.  The  claimants  in  that  case  had, 
however,  given  the  stop  notice  as  provided 
in  section  1181,  but,  so  far  as  appears  in  the 
opinion,  had  not  filed  any  claims  of  lien 
against  the  county.  If  section  1187  had  been 
giv&i  the  effect  now  claimed  for  it,  such 


Digitized  by 


Google 


CaL) 


TKMCESCAI.  ROCK  CK),  ▼.  INDUSTRIAL  ACCIDENT  COMMISSION 

(181  P.) 


447 


claimants  would  have  been  entirely  cot  off 
ftt>m  any  rights  under  the  notice  by  reason 
of  the  fact  that  they  had  not  filed  any 
claims  of  Uen  for  record.  The  court,  how- 
iver,  declared  that  their  stop  notices  were 
good,  and  that  "the  right  of  plaintiffs  to  re- 
cover does  not  dep^id  upon  their  right  to  a 
lien."  This  decision  was  followed  in  a 
number  of  cases  soon  afterwards — First  Na- 
tional Bank  V.  Perrls,  etc.,  Wst,  107  Cal.  65, 
40  Pac.  45,  Blanchl  v.  Hughes,  124  Cal.  24, 
58  Pac.  610,  and  Newport  v.  I>rew,  125  Cal. 
588,  58  Pac.  167,  In  none  of  which  was  a 
dalm  of  Uen  filed,  all  sustained  the  doctrine 
that  the  remedy  under  a  stop  notice  does  not 
depend  upon  the  filing  of  a  claim  of  lien 
and  that  the  benefits  of  the  chapter,  so  far 
as  a  stop  notice  is  concerned,  could  be  ob-' 
talned  without  such  filing.  To  the  same 
effect,  see  Long  Beach  School  Dlst  ▼.  Lutge, 
129  Gal.  413,  62  Pac.  36;  Diamond  Match 
Co.  V.  Sllbersteln,  165  Cal.  289, 131  Pac.  874; 
Miles  V.  Ryan,  172  Cal.  208,  157  Pac.  6;  and 
Stettin  T.  Wilson,  176  Cal.  426,  166  Pac.  8. 
The  phrase  "claiming  the  benefits  of  this 
chapter"  was  thus  given  a  meaning  which 
coiiSned  Its  operation  to  the  benefits  of  as- 
serting a  Hen  upon  the  property  and  did  not 
extend  It  to  Include  the  benefits  of  any  other 
runedy  afforded  by  the  chapter  against  the 
owner.  According  to  familiar  principles  of 
statutory  oonstmctlon,  this  became  the 
settled  meaning  of  the  phrase,  and  its  sub- 
sequent continuation  In  future  amendments 
of  the  same  section  should  not  be  held  to 
have  changed  Its  meaning  in  any  particular. 

It  follows  that  the  superior  court  properly 
sustained  the  demurrer  to  the  special  de- 
fense averred  In  the  answer. 

The  Judgment  Is  affirmed. 

MELVIN,  SHAW,  OLNET,  WILBUR,  and 
liAWLOR,  JX,  concur. 


(UO  Cal.  637) 

TEMBSCAL  ROOK  CO.  ot  al.  t.  INDUSTBI- 

AL  ACCIDENT  COMMISSION  at  aL 

(L.  A.  6036.) 

(Supreme  Court  of  California.    June  24,  1919. 
Rdiearing  Denied  Jaly  24,  1919.) 

Mastkb  ard  Skbvant  ft=>Z8&-Wovaati'a 
CoifPKHSATioN     AcvT-"DKPENDKi!rT"— Com- 
mon-Law WlTE. 
A  woman  who  in  good  faith. lived  with  an 
employ^  as  his  lawful  wife,  believing  that  their 
marriage  license  in  itself  constituted  marriage, 
held  entitled  to  recover  for  Ills  death,  as  a  "de- 
pendent" member  of  his  household  within  Work- 
men's Compensation  Act  1917,  |  14,  notwith- 
standing the  1885  amendment  to  Civ.  Code,  { 
66,  reqalring  solemnization  of  marriage. 

[Ed.  Note,— For  other  dcfinitionsb  see  Words 
and  Phrases,  Xlrst  and  Second  Scries,  Depend- 
ent] 


In  Bank. 

Proceeding  under  the  Workmen's  Compen- 
sation Act  by  Dolores  Rodriguez,  otherwise 
known  as  Dolores  Lopez,  against  the  Temes- 
cal  Rock  Company,  employer,  and  Ocean  Ac- 
cident &  Guaranty  Corporation.  Insarance 
carrier,  to  recover  compensation  for  death  of 
Sllvlano  Lopez,  employe.  Award  in  favor  of 
<dalmant,  and  the  employer  and  insurance 
carrier  apply  for  writ  of  review  against  the 
Industrial  Accident  Commlsdon  and  claim- 
ant.   Award  affirmed. 

Oeorge  H.  Moore,  of  Los  Angeles,  for  peti- 
tioners. 

A.  E.  Granpner,  of  San  Francisco  (War- 
ren H.  Pillsbury,  of  San  Francisco,  of  coun- 
sel), for  respondent  O)mmlssion. 

Walter  S.  Claysor,  of  Corona,  for  respond- 
ent Dolores  Rodriguez. 

SHAW,  J.  This  Is  a  proceeding  to  review 
a  judgment  of  the  Industrial  Accident  Com- 
mission awarding  compensation  to  Dolores 
Rodriguez  otherwise  known  as  Dolores  Lopez, 
on  account  of  the  death  of  one  Sllvlano 
Lopez.  The  death  was  caused  by  accidental 
Injuries  to  Sllvlano  Lopez  occurring  on  July 
23,  1918,  while  he  was  In  the  employment  of 
the  Temescal  Rock  Company,  which  Injuries 
arose  out  of  said  employment.  The  award 
was  made  against  Ocean  Accident  &  Guar- 
anty Corporation,  the  insurance  carrier  of 
the  rock  company.  It  was  made  to  Dolores 
Rodriguez  on  the  ground  that  at  the  time  of 
the  accident  she  was  wholly  dependent  for 
support  upon  said  Lopez.  The  sole  objection 
thereto  la  the  claim  that  upon  the  evidence 
and  the  findings  of  the  commission  she  was 
not  dependent  upon  Lopez  for  support,  with- 
in the  meaning  of  section  14  of  the  Work- 
men's Ck>mpen8ation  Act  of  1917  (Stats.  1917, 
p.  844). 

It  la  conceded  that  she  was,  as  a  matter  of 
fact,  dependent  upon  him  for  support  and  was 
being  supported  by  him  at  the  time  of  the  In- 
Jury.  The  commission  found  these  facts  to 
be  true.  The  claim  Is  that  she  cannot  be 
classed  as  a  dependent  and  is  not  entitled  to 
compensation  for  the  death  of  Lopez,  because 
she  sustained' no  legal  relation  to  him,  either 
of  blood  or  marriage,  at  the  time,  but  that 
she  and  the  decedent  were  then  living  and 
cohabiting  together  as  husband  and  wife,  not- 
withstanding the  fact  that  they  were  never 
married.  Upon  this  question  the  commission 
found,  upon  sufficient  evidence,  that  she  and 
tiosez  were  ignorant  persons,  unacquainted 
with  our  laws  or  with  the  legal  requirements 
of  marriage;  that  on  June  5,  1018,  they  had 
agreed  to  Intermarry,  and  In  pursuance  of 
such  agreement  procured  from  the  county 
clerk  of  Riverside  county  a  marriage  license 
authorizing  their  marriage:  that  they  In 
good  faith  then  believed  that  said  license  was 
sutUclent  to  constitute  in  Itself  a  lawful  mar- 
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rlage;  that  thereupon  they  assumed  the  re- 
lation of  husband  and  'wife  and  cohabited 
together  in  the  enme  dwelling,  holding  tbem- 
pelves  out  as  husband  and  wife,  the  husband 
providing  for  their  support  until  the  time  of 
said  accident;  and  that  during  all  that  time 
Dolores  Rodriguez  believed  herself  to  be  the 
lawful  wife  of  Lopez  and  continued  to  be  in 
good  faith  a  member  of  his  household  and 
wholly  dependent  upon  him  for  her  support 
The  provisions  of  section  14,  aforesaid,  re- 
lating to  this  subject  are  aa  follows: 

"(a)  The  following  shall  be  conclusively  pre- 
sumort  to  be  wholly  dependent  for  support  upon 
a  dpceased  employ^: 

"(1)  A  wife  upon  a  husband  with  whom  she 
was  livin)!  at  the  time  of  his  death,  or  for  whose 
support  such  husband  was  leeally  liable  at  the 
timp  of  his  death. 

"(2)  [This  danse  specifies  the  children  who 
are  deomed  to  be  dependent  and  is  not  impor- 
tant to  the  present  case.] 

"(b)  In  all  other  cases,  questions  of  entire  or 
partial  dependency  and  questions  as  to  who  con- 
stitute dependents  and  the  extent  of  their  de- 
pendency shall  be  determined  in  accordance  with 
the  fact,  88  the  fact  may  be  at  the  time  of  the 
injury  of  the  empIoyA 

"(c)  No  person  shall  be  considered  a  depend- 
ent of  any  deceased  employ^  unless  in  good  faith 
a  member  of  the  family  or  household  of  such 
employ^,  or  unless  such  person  bears  to  such 
employ^  the  relation  of  husband  or  wife,  child, 
posthumous  child,  adopted  child  or  stepchild,  fa- 
ther or  mother,  tatber-in-Iaw  or  mother-in-law, 
grandfather  or  grandmother,  brother  or  sister, 
uncle  or  aunt,  brother-in-law  or  sister-in-law, 
nephew  or  niece." 

Dolores  Rodriguez  doea  not  come  within 
the  provisions  of  subdivision  1  of  subsection 
(a).  That  part  of  the  subsection  includes 
only  those  who  stand  in  the  relation  of  hus- 
band and  wife.  Its  language  necessarily  im- 
plies that  the  relation  must  be  lawful,  and 
therefore  It  excludes  persons  who,  though 
not  lawfully  married,  live  together  believing 
themselves  to  be  husband  and  wife. 

Sub!>ection  (b),  however,  clearly  empowers 
the  commission  to  Inquire  into  the  actual  con- 
ditions of  dependency  and  to  ascertain 
whether  or  not  the  applicant  was  in  fact  de- 
pendent upon  the  decedent  for  support  at 
the  time  of  the  injury,  and  finding  such  de- 
pendency complete  or  partial,  thereupon  to 
award  comi)cn8ation  accordingly.  Standing 
alone,  this  clause  would  authorize  compensa- 
tion to  any  person,  regardless  of  relationship 
or  place  at  abode.  But  it  is  expressly  quali- 
fied and  limited  in  these  particulars  by  the 
provisions  of  subsection  (c).  The  latter  at- 
taches two  conditions  to  the  powers  given  by 
subsection  (b).  The  first  one  is  that  the 
person  claiming  to  be  a  dependent  must  be 
"in  good  faith  a  member  of  the  family  or 
household  of  such  employ^."  The  facts 
found  bring  Dolores  Rodriguez  within  these 
conditions.  Lopez  had  a  dwelling  house  and 
a  household,  consisting  of  himself  and  said 


Dolores.  She  was  a  member  of  that  house- 
hold. Both  the  findings  and  evidence  show 
that  she  was  living  there  and  was  such  mem- 
ber in  the  utmost  good  faith,  believing  that 
she  was  the  lawful  wife  of  Lopez.  The  con- 
ditions  are  fully  met  by  the  facts. 

The  second  limitation  of  subsection  (c)  ap- 
plies to  dependents  of  the  employe  who  may 
not  be  members  of  his  family,  or  household, 
but  who  are  related  to  him  by  blood  or  mar- 
riage or  by  adoption  in  some  one  of  the  de- 
grees there  specified.  The  two  classes  of 
limitations  are  stated  in  the  alternative,  be- 
ing connected  by  the  disjunctive  particle 
"or."  The  result  Is  that  the  law  does  not  re- 
quire that  the  person  found  to  be  actually 
dependent  under  subsection  (b)  shall  come 
within  both  classes  of  the  limitations  speci- 
fied In  subsection  (c),  but  that  such  person 
may  be  awarded  compensation  if  he  or  she 
comes  within  either  class.  If  the  applicant 
is  a  member  of  the  family  or  household  of 
such  employe  in  good  faith,  compensation  may 
be  awarded  although  be  or  she  may  not  bear 
any  rdatlon  by  adoption,  blood,  or  marriage 
to  the  employe.  But  if  it  appears  that  the 
applicant  bears  either  of  the  relations  speci- 
fied in  the  second  part  of  subsection  (c)  al- 
thon^  not  a  member  of  the  family  or  of  the 
household,  compensaticm  may  be  awarded  ac- 
cording to  the  degree  of  dependency.  It  la 
not  infrequently  the  case  that  a  person  bear- 
ing some  one  of  such  relations  to  another  is 
living  apart  as  a  member  of  a  different  family 
or  household.  The  second  qualification  in 
subsection  (c)  was  Intended  to  cover  itersons 
of  this  class. 

The  petitioners  argue  that  to  allow  com- 
pensation to  one  whose  only  claim  to  depend- 
ency arises  from  an  illegal  cohabitation  with 
the  employe,  ostensibly  as  his  wife,  would  be 
a  groes  violation  of  morals  and  of  the  ex- 
press policy  of  our  law,  and,  furthermore^ 
that  one  living  in  such  forbidden  and  crimi- 
nal relations  with  another  cannot  in  law  be 
deemed  to  be  acting  in  good  faith  as  a  mem- 
ber of  his  household.  We  think  there  are 
satisfactory  answers  to  this  argument  At 
common  law  Dolores  Rodriguez,  nnder  tlte 
facta  found,  would  have  been  the  lawful  wife 
of  Lopez.  There  was  a  contract  of  marriage 
and  assumption  of  the  rights,  duties,  and  ob- 
ligations of  the  relation,  and  an  actual  con- 
sununation  thereof.  Graham  v.  Bennet,  3 
CaL  606 ;  Sharon  v.  Sharon,  75  OaL  1, 16  Pac. 
34S.  It  was  not  until  after  the  amendment 
of  1805  to  section  65  of  the  Civil  Code  that  a 
solemnization  became  essential  to  the  valid- 
ity of  a  marriage.  Norman  v.  Norman,  121 
CaL  620,  64  Pac.  143,  42  L.  B.  A.  343,  66  Am. 
St  Rep.  74.  There  was  nothing  essentially 
or  inherently  immoral  or  vidous  in  the  con- 
duct of  the  parties,  if  we  Judge  them  accord- 
ing to  their  own  understanding  and  bellet 
The  criminal  character  of  their  cohabitation 
does  not  come  from  the  &ct  that  they  were 
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cobabltlng  together  bellerlng  tbemselTes  to 
be  bnaband  and  wife,  altfaongh  not  so,  bat 
from  the  fact  that  the  Legislature,  by  the 
Btatnte  of  1805,  had  required  an  additional 
ceremony  to  constitute  a  legal  marriage.  Of 
this  Btatnte  they  were  ignorant,  and  the  Im- 
morality of  their  condnct  cannot  be  Judged 
with  reference  to  it  except  In  a  case  where 
the  validity  of  the  marriage  li  the  essential 
thing  to  be  determined.  It  was  competent 
for  the  Legislature,  by  a  subsequent  statute, 
to  make  that  particular  requirement  to  a 
valid  marriage  inapplicable  in  other  cases, 
such,  for  instance,  as  the  determination  of 
the  question  of  dependency  necessary  to  au- 
thorize compensation  to  a  person  injured  by 
the  death  of  an  employs.  This  It  has  done  by 
the  provisions  of  section  14,  with  respect  to 
one  who  at  the  time  of  the  injury  was  in 
good  faith  a  member  of  the  household  of  the 
employ^.  This  statute  completely  takes 
away,  for  that  purpose,  the  immorality  of 
parties  who  in  good  faith  were  living  together 
as  liOpez  and  Dolores  Bodrignes  were  living. 
It  also  declares  a  differoit  public  policy  with 
reference  to  such  cases  and  completely  re- 
moves the  objection  that  It  Is  not  sound 
policy  to  allow  compensation  In  such  a  case. 

It  is  true  that  if  the  provision  is  loosely 
administered  it  may  give  rise  to  great  abuses. 
Persons  consdously  living  in  illicit  relations 
may  endeavor  to  take  advantage  of  the  situa- 
tion for  their  own  gain.  But  for  tbe  proper 
administration  of  the  law  in  this  respect  the 
state  depends  upon  the  Industrial  Accident 
Commission.  It  will,  of  course,  exercise  tbe 
greatest  cate  to  require  strict  proof  of  entire 
good  faith  In  such  cases.  There  is  nothing 
in  the  evidence  In  the  present  case  to  indi- 
cate that  there  was  any  ground  for  a  charge 
of  bad  faith  In  the  conduct  of  the  parties  at 
and  prior  to  the  time  of  the  accident 

Tbe  award  Is  afBrmed. 

We  concur:  ANGBUiOTTI,  C.  J.;  WIL- 
BUR, X;  OLNBT,  J.;  MELVIN.  X;  LAW- 
liOB.  9 


am  cbi.  sm) 

8ANDBBS  T.  AUSTIN  et  aL     (U  A.  4904.) 
(Sopreme  Court  of  California.    July  8,  1919.) 

1.   BXFIASIVKS    «=>9— FlLLINO    STATIOIT— OP- 

■sATmo    GASOuifB    Pmcp  —  Cask    Ek- 

QTiraxD. 
In  view  of  tbe  danger  of  gasoline  catching 
Sm  If  poured  out  over  an  automobile,  tbere 
was  n^Ugence  of  the  employ^  in  charge  of  a 
fining  station  to  begin  pumping  gasoline  until 
he  waa  certain  that  plaintiS  waa  ready  to  re- 
ceive it. 

Z.  Dakaoxs       «s>188<2)  —  Btiobrok       op 

AXOUlfT— SUTFICIKMOT. 

Where  no  question  was  raised  at  the  trial 
as  to  tlie  value  of  the  aotomobile  in  question 
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and  plaintiif  testifled  that  he  had  pnrchaaed  it 
some  months  before  for  $346  and  it  was  stipu- 
lated at  the  trial  that  it  waa  worth  $76  after 
it  was  burned,  contention  that  amount  of  $226 
allowed  is  without  support  in  the  evidmce  can> 
not  be  sustained. 

8.  EviDKNCK  «=>148— C01J.ATKBAI.  Issincs  — 
Ikpobtanck. 
Testimony  Involving  collateral  Issues  wIH 
not  be  permitted,  where  such  inquiry  In  its  pro- 
bative bearing  on  the  main  isane  will  not  be 
worth'  tbe  time  and  necessary  complication  of 
issues  involved. 

D^artment  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Wm.  D.  Dehy,  Judge. 

Action  by  John  W.  Sanders  against  A.  B. 
Austin  and  others,  doing  business  under 
firm  name  of  Austin,  Bryant  &  Carter,  and 
others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Salisbury  tc  North,  of  Los  Angeles,  for 
appellanta 

Oscar  B.  Winbum,  of  Los  Angeles,  for  re- 
spondent 

OLNEY,  X  This  Is  an  action  against  the 
owners  of  an  automobile  supply  station  and 
their  employ^  In  charge  of  such  station,  one 
Lawrence,  to  recover  damages  for  injuries 
to  person  and  property  claimed  to  have  been 
suCTered  by  the  plaintiff  through  the  negli- 
gence of  Lawrence.  The  plaintiff  bad  Judg- 
ment, and  tbe  defendants  appeaL  The  facts 
of  the  matter  are: 

[1]  The  plaintiff  was  the  owner  of  a  Ford 
automobile  which  he  was  operating  as  a  Jit- 
ney bos  and  ran  the  car  alongside  the  gaso- 
line pomp  of  the  supply  station  to  obtain 
some  gasoline.  The  gasoline  tank  on  a 
Ford  machine  is  beneath  the  front  seat,  and 
the  plaintiff,  standing  In  tbe  car,  was  handed 
the  free  end  of  tbe  hose  from  tbe  pump  in 
order  to  Insert  It  Into  the  tank.  Before  tbe 
hose  waa  so  Inserted,  and  while  the  plaintiff 
was  holding  It  with  one  hand  and  nnscrewing 
the  cap  of  the  tank  with  the  other,  the  de- 
fendant Lawrence  started  the  pump,  with 
the  result  that  the  gasoline  poured  out  over 
the  machine,  caught  fire  either  from  the 
engine  or  the  lights  of  the  machine,  and 
burned  the  plaintiff  and  the  machine.  There 
Is  no  dispute  as  to  the  foregoing  facts.  There 
is  a  direct  conflict  tn  the  testimony  as  to 
whether  or  not  tbe  plaintiff  gave  any  signal 
to  Lawrence  to  go  ahead  with  the  pumping, 
plaintiff  testifying  positively  that  he  did  not 
It  is  evident,  that,  if  tills  testimony  la  true 
(and  In  view  of  the  conflict  and  the  decision 
of  the  trial  court  it  mnst  be  taken  on  appeal 
as  true),  there  was  undoubted  negligence  on 
the  part  of  Lawrence.  The  danger  of  gaso- 
line catching  flre  Is  so  great  that  it  was  very 
clearly  a  lack  of  reasonable  care  on  the  part 
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of  Lawrence  to  begin  pumping  until  he  was 
certain  that  the  plaintiff  was  ready  to  receive 
the  gMSoIlne. 

[2,  3]  The  only  other  point  In  the  case  Is 
the  anionnt  of  damages.  The  court  awarded 
plaintiff  $450,  $225  of  which  was  allowed  on 
account  of  Injury  to  the  machine.  It  was 
stipulated  at  the  trial  that  the  value  of  the 
machine,  after  it  was  burned,  was  $75 ;  but 
defendants  object  that  there  Is  no  evidence 
of  its  value  before  it  was  burned,  and  that 
therefore  the  amount  of  $225  allowed  is  with- 
out any  support  in  the  evidence.  There  was 
no  direct  testimony,  as  there  should  have 
been,  as  to  the  condition  of  the  machine  or 
what  It  was  worth  at  the  time  it  was  burned. 
All  that  appears  Is  that  the  plaintiff  had 
some  months  before  paid  $345  for  it  second- 
hand, and  that  he  was  actually  using  It  in 
his  business,  from  which  it  must  be  inferred 
that  it  was  at  least  in  running  condition.  It 
may  be  that  testimony  as  to  what  the  plain- 
tiff paid  for  the  machine  was  not  competent 
and  that  if  It  bad  been  objected  to  the  ob- 
jection would  have  been  good.  Such  objec- 
tion would  have  been  good,  however,  not 
because  such  testimony  was  of  no  probative 
value,  but  because,  standing  alone,  it  was 
of  Blight  probative  value  only,  and  to  make  it 
more  than  this  would  involve  an  inquiry  into 
a  collateral  question,  namely,  whether  or  not 
the  plaintiff  had  paid  too  much  for  the  car. 
The  rule  Is  that  testimony  Involving  a  col- 
lateral Issue  will  not  be  permitted  where 
audi  inquiry,  in  its  probative  bearing  on  the 
main  issues  will  not  be  worth  the  time  and 
necessary   complication   of  issues   involved. 

But  the  testimony  being  in,  it  has  suflSclent 
probative  value  In  the  absence  of  any  coun- 
ter testimony  whatever  to  sustain  the  find- 
ing of  the  court  (Joost  v.  Sullivan,  111  Cal. 
296,  43  Pac.  896;  Booth  v.  Pendoia,  88  Cal. 
41,  23  Pac.  200,  25  Pac.  1101),  particularly  in 
view  of  the  further  circumstances  that  no 
(juestion  was  raised  at  the  trial  as  to  the 
value  of  the  automobile  and  it  was  apparent- 
ly assumed  that  the  price  paid  by  the  plain- 
tiff was  not  out  of  the  way.  In  this  connec- 
tion it  should  be  noted  that,  in  effect,  the 
court  found  the  machine,  at  the  time  it  was 
burned,  to  be  worth  $300,  or  $46  less  than  the 
plaintiff  had  paid  for  it. 

It  is  also  worthy  of  note  that,  in  view  of 
the  fact  that  the  machine  could  actually  run 
at  the  time  it  was  burned,  an  appraisement 
of  $300  cannot  possibly  exceed  its  real 
value  by  an  amount  at  all  equal  to  the  rea- 
sonable expense  to  the  defendants  of  a  new 
trial.  For  this  reason  alone  we  would  be 
disinclined  to  grant  a  new  trial  merely  be- 
cause of  error  in  fixing  the  amount  of  dam- 
ages. 

Judgment  affirmed. 

,  We  concur:    SHAW,  J.;   LAWLOB,  3. 


(41  Cat.  App.  ITS) 
BUNDELL  T.  McDonald  et  aL    (Civ.  2906.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  May  12,  1919.  Bebear- 
Ing  Denied  by  Supreme  Court  July  10,  1919.) 

1.  WlIXS     <(S5>68(1)— CONTBACT     TO     DBVIEB— 

Vauditt  OF  Enfobcemknt. 
A  contract  to  devise,  when  properly  evi- 
denced, is  valid,  and  enforceable  in  equity,  un- 
less superior  equities  have  intervened. 

2.  Fkauds,  Statute  of  «=»148<2)— Plead- 
vxa  CoRTBACT— Pbbsuuftion. 

The  law  presumes,  under  the  allegation  of 
due  execution  of  contract,  that  it  was  made  in 
compliance  with  the  statute  of  frauds. 

3.  WlIXS  «=»e7— CONTBACT  TO  DEVIBB  —  AC- 
TION  TO    DeCBEE   TBtTBT— COMPUIINT. 

Complaint  showing  conveyance  by  plaintiff 
to  deceased,  his  annt  and  stepmother,  of  land, 
without  other  consideration  than  her  agree- 
ment to  return  it  to  him  by  devise  at  her  death, 
the  making  of  will  so  devising  it,  her  only  prop- 
erty of  valne,  and  disposing  of  her  other  prop- 
erty, her  subsequent  marriage,  revoking  the 
will  by  operation  of  law,  and  praying  that  de- 
fendants, her  husband  and  heirs,  be  declared 
to  hold  in  trust  for  plaintiff,  and  that  a  convey- 
ance thereof  to  him  be  decreed,  held  to  state  a 
cause  of  action. 

4.  Evidence  (3=>432,  444(4)— Pabol  Evidenox 
—Consideration  and  Conditions  of  Deed. 

Complainant  could  show  that  there  was  no 
valuable  consideration  for  his  deed  to  testator, 
and  parol  evidence  was  admissible  to  establish 
the  conditions  governing  the  title  under  a  col- 
lateral agreement  between  the  parties. 

Appeal  from  Superior  Court,  Santa  Barbara 
County;  S.  B.  Crow,  Judge. 

Action  by  Albert  M.  Rundell  against  Albert 
W.  McDonald,  personally  and  as  administra- 
tor of  Mary  Ann  McDonald,  deceased.  From 
adverse  judgment,  plaintiff  appeals.  Be- 
versed. 

Benjamin  F.  Thomas,  of  Santa  Barbara, 
for  appellant. 

Fred  H.  Schauer  and  Francis  Price,  both 
of  Santa  Barbara,  for  resi)ondent 

SLOANE,  J.  This  is  an  appeal  from  a 
Judgment  entered  against  plaintiff  after  gen- 
eral demurrer  was  sustained  to  his  complaint, 
without  leave  to  amend. 

The  only  question  to  consider  is  the  suffi- 
ciency of  the  complaint  to  state  a  cause  of 
action.  The  parties  to  the  appeal  are  the 
plaintiff  and  the  defendant  McDonald  as  «d' 
minlstrator  and  in  person. 

The  complaint  alleges  the  following:  On 
the  20th  of  February,  1912,  plaintiff  was  the 
owner  of  a  house  and  lot  in  Santa  Barbara, 
Cal.,  of  the  value  of  $3,000 ;  on  or  about  that 
date  he  entered  into  an  agreement  with  Mary 
Ann  Bundell,  his  aunt — who   was  also  his. 
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Bt«pmotliet,°tbt' widow  of  lila  fKtheit— wbere- 
br  be  agreed  to  convey  tbls  bouse  and  lot  to 
bar  In  consideration  of  an  agreement  on  ber ' 
part  tbat  she  "would  devise  by  ber  last  will 
and  testamoit  said  parcel  of  land  to  plaintiff 
free  of  any  and  all  conditions  and  Incum- 
brances  on  her  death."  Pursuant  to  said 
agreement,  and  without  other  consideration, 
tbe  plaintiff  did  tbereupon  grant  and  trans- 
fer the  premises  to  tbe  said  Mary  Ann  Bun- 
ddl  by  a  deed,  a  copy  of  which  Is  attached 
to  the  complaint  On  tbe  7th  day  of  May, 
1914,  said  Mary  Ann  Knndell,  In  pursuance 
of  said  agreement  on  her  part,  executed  her 
btdographlc  will  whereby  she  did  devise  said 
parcel  of  land  to  tbe  plaintiff,  a  copy  of  the 
will  being  attached  as  an  exhibit  to  the  com- 
plaint. On  the  6th  day  of  Jane,  1814,  Mary 
Ann  Bundell  Intermarried  with  Albert  W. 
McDonald.  She  died  some  time  prior  to  Oct- 
ober IS,  1915,  without  having  made  any  fur- 
tber  wUl,  or  other  disposition  of  her  estate, 
wbl«>h  consisted  of  nothing  of  value  outside 
of  ber  interest  in  this  real  property,  leaving 
as  ber  heirs  her  surviving  husband,  Albert 
W.  McDonald,  and  the  plaintiff  Albert  M. 
Bsnd^  Fred  Bundell,  and  Alice  Cotton,  chil- 
dren of  ber  deceased  sister,  and  a  balf- 
broUier,  James  A.  McGee.  Letters  of  admin- 
istration were  Issued  on  ber  estate  to  the  sur- 
viving bnsband,  Albert  W.  McDonald;  it 
being  alleged  in  the  petition  therefor  that  she 
died  intestate.  The  action  was  brought 
against  Albert  W.  McDonald,  as  administra- 
tor, and  against  Albert  W.  McDonald,  Alice 
Cott4m,  Fred  Bundell,  and  James  A.  McGee 
In  peitnn;  plaintiff  subsequently  dismissing 
as  to  tbe  latter  three. 

Under  this  state  of  facts,  as  more  fully 
pleaded,  the  plaintiff  asks  Judgment  that  the 
defendants  hold  this  real  property  in  trust 
for  plaintiff;  that  a  conveyance  thereof  to 
plaintiff  be  decreed;  and  tbat  he  have  such 
other  relief  as  he  may  be  entitled  to  under 
tbe  pleadings. 

[1]  That  a  contract  of  this  character,  when 
properly  evidenced,  is  valid  and  binding  and 
may  be  enforced  by  a  court  of  equity  unless 
superior  equities  have  intervened.  Is  not  dis- 
puted by  respondent,  and,  if  it  were  disputed, 
la  sustained  by  too  great  a  weight  of  au- 
thorities to  be  open  to  discussion.  Owens  v. 
McNally,  113  Oal.  444.  45  Pac  710.  83  L.  B. 
A.  369;  Steinberg^'  v.  Young,  175  Oal.  81. 
165  Pac.  432 ;  Keefe  v.  Keef e,  19  CaL  App.  310, 
126  Pac.  929 ;  McCabe  v.  Healy,  138  CaL  81, 
70  Pac.  1008;  Sogers  v.  Scblotterback,  167 
Oal.  85,  138  Pac.  728 ;  Monsen  v.  Monsen,  174 
CaL  97,  162  Pac.  90.  Tbe  rule  as  settled  In 
this  state  is  set  forth  by  Mr.  Justice  Angel- 
lottl  in  Bogers  v.  Scblotterback,  supra,  as 
follows: 

"SoiBce  it  to  say  if  such  a  contract  may  fair- 
ly be  said  to  be  clearly  and  Batiafactorlly 
■hown.  If  It  Is  dear,  certain,  and  definite  in  its 
tetma,  and  if  specific  performance  would  not  be 
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harsh  and  op'pt«ssite"and' unjnsf  t6'biobeent' 
third  parties,  *  *  *  the  contract  even  when> 
resting  in  parol,  wHl  be  enforced,  'not  by  otde"  - 
inx  a  will  made,  but  by  regarding  tbe  property . 
in  the  hands  of  the  heirs,  devisees,  assignees, ; 
or  representatives  of,  tbe  deceased  promisor, ; 
as  impressed  with  a  trait  in  favor  of  the  plain- . 
tiff,  and  by  compelling  the  defendant,  who  must" 
of  course  belong  to  some  one  of  these  classes  of  - 
persons,  to  make  such  disposition  of  the  prop- ' 
erty  as  will  carry  out  the  intent  of  the  agree- 
ment"' 

[2]  On  tbls  appeal  the  question  of  tbe  stat- . 
ute  of  frauds  is  not  involved,  as  it  does  not 
appear  from  the  complaint  that  the  contract 
was  not  wholly  in  writing,  and  no  question 
on  this  point,  or  as  to  the  application  of  sub- 
division 7  of  section  1973,  Code  of  Civil  Pro- 
cedure, was  or  could  be  raised  by  demurrer. 
The  law  presumes,  under  the  allegation  of 
due  execution,  that  the  contract  was  made  in 
compliance  with  the  statute  of  frauds.  Mc- 
Menomy  v.  Talbot,  84  CaL  279,  23  Pac.  1099; 
Alaska  Salmon  Co.  v.  Standard  Box  Co.,  158 
CaL  567,  112  Pac,  464. 

[3]  We  have  therefore  In  the  pleadings 
here  a  statement  of  facts  setting  forth  a  val- 
id and  binding  agreement  to  devise  tbls  prop- 
erty to  tbe  plaintiff,  and  under  conditions 
which  appeal  most  strongly  to  every  natural 
sentiment  of  equity  and  fair  dealing  for  its 
enforcement,  and  which  the  promisor  pro- 
ceeded to  carry  out  by  tbe  execution  of  a 
sufficient  will  for  that  purpose.  It  Is  con-' 
tended,  however,  that  tbe  will  which  was 
executed  by  Mary  Ann  Bundell  in  compliance 
with  her  agreement  was  revoked  by  operation 
of  law,  under  the  provisions  of  section  1300 
of  the  Civil  Code,  upon  her  marriage  to  tbe  - 
defendant  McDonald,  and  that  at  her  death 
tbe  situation  of  the  parties  was  tbe  same  as  - 
though  she  bad  made  no  attempt  to  devise  tbls 
prox)erty.  Assuming  this  to  be  the  fact,  does 
any  condition  arise  from  tbls  subsequent- 
marriage,  and  tbe  presumptive  right  of  her 
husband  to  succeed  to  one-half  of  her  estate, 
to  defeat  tbe  equities  of  the  plaintiff  in  bis 
attempt  to  enforce  tbls  agreement  against  tbe 
heirs?  The  respondent  McDonald  contends  ' 
that  these  subsequent  conditions  are  a  bar  to 
plaintUTs  right  to  enforce  bis  contract,  and 
relies  upon  tbe  doctrine  laid  down  in  Owens 
v.  McNally,  Bupra,  and  later  cases  afflrming 
the  position  of  the  Supreme  Court  in  that  de- 
cision, to  support  this  contention. 

We  believe  there  are  material  points  of  - 
distinction  between  the  respective  equities  as 
shown  in  Owens  v.  McNally  and  all  the  other 
cases  cited  to  tbe  same  point,  and  those  ap- 
parent in  tbe  case  at  bar.    First,  It  may  be  ■ 
questioned  if  the  existence  of  a  defense  of 
conflicting  equities  arises  on  a  general  de- 
murrer to  this  complaint    Does  tbe  mere  tact  ■ 
of  the  marriage  of  tbe  promisor  since  tbe  - 
making  of  tbls  contract  and  tbat  ber  bus-  ■ 
band  Is  living  and  presumptively  an  heir, 
establish  inequity  and  unfairness  in  plain- 
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tUTt  dalm,  or  Bhoald  tba  point  be  met  on 
lasues  nlsed  by  an  answer?  Does  any  pre- 
•amptlon  exist  that  McDonald  had  not,  pre- 
TlouB  to  his  marriage,  notice  of  the  statos  of 
this  real  property,  or.  In  the  absence  of  spec- 
ial demurrer,  Is  the  burden  upon  the  plaintiff 
to  allege  such  notice  in  his  complaint?  But 
passing  this  question,  ^trhich  is  not  raised  by 
either  of  the  parties,  it  may  confidently  be 
said  that  many  points  of  distinction,  going  to 
the  respective  equities,  exist  between  the  cir- 
cumstances Involved  in  Owens  v.  McNally, 
supra — which  is  the  strongest  case  dted  in 
behalf  of  respondent  here — and  the  facts  as 
pleaded  in  this  complaint 

In  the  case  dted  It  seems  clear  that  the 
court  refused  specific  performance  of  the 
agreement  to  make  a  will  in  plaintiff's  favor 
because  the  enforcement  of  the  agreement 
"would  be  harsh,  oppressive  and  unjust  to  in- 
nocent third  parties."  In  that  case  the  prom- 
isor had,  at  the  time  of  his  death,  accumu- 
lated an  estate  of  some  $20,000  in  value,  no 
part  of  which  had  been  contributed  by  the 
plaintiff.  As  the  court,  in  its  opinion,  says, 
there  was  much  "vagueness  and  uncertainty" 
as  to  the  services  to  be  rendered  by  the  plain- 
tiff In  consideration  of  the  promise  to  make 
a  will  in  her  favor.  Neither  the  length  of 
time  which  plaintiff  was  to  spend  in  living 
with  and  caring  for  the  Intestate  Is  made  cer- 
tain, nor  the  kind  or  character  of  the  serv- 
ices which  she  was  to  render.  Moreover, 
"the  defendant  widow  married  McNally  In 
ignorance  of  the  contract,  and,  it  appears, 
continued  in  Ignorance  of  the  contract  until 
after  his  death.  She  acquired  distinct  rights 
of  heirship  and  succession,"  and  an  enforce- 
ment of  the  contract  would  have  deprived  her 
of  any  share  of  the  estate,  entirely  irrespec- 
tive of  the  value  of  the  services  that  had  been 
rendered  by  plaintiff  in  pursuance  of  the 
agreement  for  a  will  in  her  favor.  AuU, 
finally,  the  plaintiff  had  her  recourse  for  Just 
compensation  by  resort  to  an  action  in  quan- 
tum meruit 

In  the  case  at  bar,  the  plaintiff  had,  with- 
out consideration — or,  at  best  for  a  nominal 
consideration — bestowed  upon  the  promisor 
the  entire  property  he  was  to  receive  back  un- 
der the  will.  There  is  no  question  as  to  the 
precise  consideration  for  the  promise,  and  the 
entire  fulfillment  of  consideration  by  plaintiff. 
He  gave  to  the  promisor  this  specific  real 
estate  on  the  condition  that  she  should  re- 
turn it  to  him  at  her  death  by  devise.  She 
promised  that  he  would  receive  his  property 
back  In  kind,  "free  from  conditions  or  in- 
cumbrances," thus  negativing  the  presump- 
tion that  the  agreement  was  made  In  con- 
templation of  Its  defeat  by  her  subsequent 
marriage,  if  such  marriage  should  occur.  It 
does  not  appear  that  the  defendant  McDonald 
did  not  have  knowledge  of  the  agreement  re- 
garding this  property  at  the  time  of  his  mar- 
riage with  Mary  Ann  Rundell,  and,  whatever 


legal  rights  to  ancceed  to  a  part  of  her  eatata 
may  have  been  conferred  upon  him  by  man* 
riage,  it  would  never  occur  to  a  normal  mind 
that  there  was  anything  "harsh,  (^preasive 
and  unjust"  in  returning  this  property  to  the 
one  who  was,  by  virtue  of  contract  and  good 
conscience,  entitled  to  It  rather  than  to  pass 
it  on,  by  succession,  to  a  man  who  Is  only 
related  to  it  by  marriage.  And,  finally,  it 
appears  that  this  parcel  of  land  is  the  only 
property  of  value  in  the  estate,  and  if  the 
plaintiff  cannot  recover  it  in  this  action  he 
is  without  recourse^  even  If  any  other  right 
of  action  exists. 

The  distinctions  referred  to,  we  believe, 
are,  in  themselves,  sufficient  to  remove  this 
case  from  the  limitations  upon  relief  by  spec- 
ific performance  recognized  in  the  authorities 
cited  and  relied  upon  by  respondent. 

But  there  is  another  aspect  of  this  appeal 
which  is  deserving  of  attention.  A  valid 
agreement  to  devise  this  property  to  plaintiff, 
as  shown  by  the  complaint,  was  not  only 
entered  Into  but  it  was  executed,  so  far  as 
It  could  be,  in  the  lifetime  of  the  promisor 
by  the  making  of  her  will  devising  this  prop- 
erty to  plaintiff.  It  is  argued  by  appellant 
that  this  will,  having  been  made  under  a  con- 
tract for  a  good  and  sufficient  consideration, 
was  irrevocable  by  any  act  of  the  testator, 
or  even  under  the  provisions  of  section  l.SOO 
of  the  Civil  Code,  by  operation  of  law.  There 
is  ample  authority  for  the  proriosition  that  a 
devise  of  real  estate,  made  in  pursuance  of 
such  a  contract  as  shown  here,  may  be  held 
Irrevocable  by  any  direct  act  of  the  testator, 
rage  on  Contracts,  vol,  1,  f  19 ;  40  Cyc.  2117 ; 
1  Jarman  on  Wills,  18;  Hudnall  v.  Ham,  183 
111.  486,  56  N.  E.  172,  48  L.  R.  A.  557,  75  Am. 
St  Kep.  124;  Bird  v.  Pope,  73  Mich.  483,  41 
N.  W.  514 ;  Baker  v.  Syfrltt  147  Iowa,  49,  125 
N.  W.  098;  Bolman  v.  Overall,  80  Ala.  451,  2 
South.  624,  60  Am.  Rep.  107;  Cbuse  v.  Stev- 
ens, 34  Cal.  App.  98,  166  Pac.  1085.  In  the 
California  case,  last  dted,  it  was  held  that 
the  contract  will  could  not  be  revoked  by 
testator,  and  was  entitled  to  probate  as 
against  a  subsequent  will  purporting  to  re- 
voke the  former.  It  seems  generally  to  have 
been  held,  however,  that  a  revocation  by  sub- 
sequent marriage  operates  even  against  a  will 
made  in  pursuance  of  a  valid  contract  sup- 
ported by  valuable  consideration  paid. 
None  of  the  dedsions  in  this  state  relating 
to  revocation  by  marriage  involve  the  ques- 
tion of  contractual  obligations  (Corker  y. 
Corker,  87  Cal.  643,  26  Pac.  922 ;  Sanders  t. 
Simcich,  65  Cal.  50,  2  Pac:  741;  In  re  Com- 
assi,  107  Cal.  1,  40  Pac.  16,  28  L.  R.  A.  414); 
bnt  the  reason  for  the  operation  of  the  stat- 
ute seems  to  be  based  upon  public  policy, 
which  disapproves  the  determination  before 
marriage  of  the  rights  of  future  husband, 
wife,  or  children  to  partldpate  in  the  ben- 
fits  of  the  testator's  estate.  It  is  presumed 
that  a  will  so  made  is  In  contemplation  of 
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Its  annalment  In  the  event  of  subsequent 
marriage.  We  have  no  doubt  of  the  oper- 
atl(Hi  of  the  statute  In  the  revocation  of  the 
will  in  the  case  before  us,  for  the  reason  tliat 
it  purports  to  dispose  of  all  of  the  estate  of 
the  testator,  and,  after  devising  the  land  in 
question  here,  contains  other  bequests  and  a 
residuary  clause  which  are  not  affected  by 
the  contract  with  plaintiff,  and  against 
which  the  rights  of  the  surviving  husband 
would  doubtless  prevail.  It  la  true  that 
there  does  not  api)ear  to  be  any  known  prcqp- 
erty  of  value  affected  by  the  will  other  than 
this  land,  but  in  its  terms  the  vrill  disposes 
of  other  estate.  However,  it  does  not  follow 
that  the  annulment  of  the  writing  as  a  will 
entirely  destroys  its  operation  as  a  contract 
It  may  be  tfectlve  as  to  the  statute  of 
frauds,  if  that  question  should  arise.  It  may 
operate  as  establishing  a  resulting  trust  In 
the  property ;  it  may  have  the  effect  of  an 
equitable  assignment  of  the  title  to  the  real 
property  devised  to  plaintiff.  It  was  held  in 
Hudnall  v.  Ham,  supra,  by  the  Supreme 
Court  of  Illinois,  that  a  will  thus  executed 
under  contract  was  revoked  by  subeequ^t 
marriage  of  the  testator,  but  that  it  could 
still  be  considered,  in  connection  with  certain 
releases  by  the  wife  of  claim  on  her  hus- 
band's estate,  as  conveying  to  the  beneflda- 
ries  an  equitable  title  to  the  property. 

In  Lant's  Appeal,  OS  Pa.  270,  40  Am.  jRep. 
04tf,  where  there  had  been  a  parol  antenup- 
tial agreement  between  the  affianced  couple 
tnat  the  woman  could  dispose  of  her  estate 
as  she  saw  fit,  it  was  held  that  the  will  so 
made  by  the  woman  was  revoked  by  the  sub- 
sequent marriage,  but  that  its  provisions 
could  be  enforced  in  equity  as  an  antenuptial 
contract.  It  is  true  tbat  the  doctrine  stated 
in  these  cases  is  coupled  with  a  relinquish- 
ment of  the  equities  of  the  other  spouse  In 
the  testator's  estate ;  but  they  go  to  the  ex- 
tent of  holding  that,  In  tlie  obsence  of  such 
equities,  the  will,  though  Inoperative  as  such 
by  reason  of  marriage  subsequent  to  Its  exe- 
cution, has  not  become  ineffective  to  sustain 
rights  of  those  claiming  under  it 

None  of  the  cases  that  have  come  to  our 
attention  deals  with  a  devise  of  property  the 
title  to  which,  at  the  time  of  the  contract, 
was  wholly  in  the  party  claiming  under  the 
will,  and  which  was  transferred  to  the  tes- 
tator solely  on  condition  that  the  specific 
property  should  be  glvea  back  under  the  wllL 

We  can  see  no  reason  why  such  an  agree- 
ment as  this,  and  the  execution  of  the  will 
in  pursuance  thereof,  does  not  create  a  result- 
ing trust  under  sections  2221  and  2222  of  the 
Civil   Code,  or  why   the  defendant  Is  not 
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bound  in  this  matter  under  Civil  Code  sec- 
tions 1Q73  and  2224.  The  circumstances  as 
pleaded  strongly  suggest  the  existence  of  a 
confidential  relation  between  the  plaintiff  and 
his  aunt  and  stepmother  creative  of  obli- 
gations under  sections  2216  and  2219  of  the 
Civil  Code,  but  they  probably  rest  more  on 
inference  than  upon  any  sufficient  allegations 
of  the  complaint 

We  doubt  if  the  policy  of  the  law  whidi  de- 
clares the  revocation  of  the  will  of  an  un- 
married woman  by  her  subsequent  marriage 
was  ever  intended  to  apply  to  a  devise  of 
property  which  was  conveyed  to  her  withoat 
c<»iBideration  and  upon  the  express  condition 
that  she  should  return  it  in  kind  to  the  donor 
at  her  death.  There  is  no  authority  before 
us  which  holds  that  the  revocation  of  such  a 
will  by  operation  of  law  revokes  the  contract 
or  obligation  under  which  it  was  made.  It 
this  will  was  extinguished  by  the  marriage 
of  the  testator,  the  law  permitted  her  im- 
mediately thereafter  to  make  another  Just 
like  it  and  the  obligations  of  contract  and 
conscience  demanded  it  of  her.  It  is  an  en- 
tirely different  condition  from  that  arising 
on  a  promise  to  leave  one's  own  and  indefi- 
nite estate  at  death  in  compensation  for  an* 
unliquidated  obligation  for  services  rendered 
or  to  be  rendered  to  the  testator.  It  is  a  con- 
tract fixing  a  present  obligation  upon  specific 
property. 

[4]  There  can  b$  no  question  here  of  the 
showing  by  the  complainant  that  the  consid- 
eration for  this  deed  was  merely  nominal, 
and  we  are  of  the  opinion  tbat  he  is  entitled 
to  show,  under  his  averment  to  that  effect 
that  his  conveyance  to  the  testator  was  pure- 
ly voluntary  and  without  any  valuable  con- 
sideration. The  authorities  dted  by  respond- 
ent go  to  the  rule  that  the  consideration  re- 
cited In  a  deed  cannot  be  disputed  so  as  to 
destroy  the  operation  of  the  deed.  There  is 
no  attempt  here  to  defeat  the  deed,  but 
merely  to  establish  the  conditions  governing 
the  title  under  a  collateral  contract  between 
the  parties,  and  parol  evidence  is  admissible 
for  such  purposes.  Coles  v.  Saulsby,  21  Cal. 
47 ;  Brison  v.  Brison,  75  Cal.  525,  17  Pac.  680, 
7  Am.  St  Rep.  180 ;  Wlard  v.  Brown,  60  Cal 
104;  Carty  v.  Connolly,  01  Cal.  18,  27  Pac. 
500;  Arnold  v.  Arnold,  187  Cal.  207,  70  Pac. 
23 ;  Hlggins  v.  Hlggins,  46  Oal.  250. 

From  either  one  of  the  several  theories 
of  this  case  discussed,  we  are  of  the  opinion 
tbat  the  complaint  states  a  cause  of  action. 

Judgment  reversed. 

We  concur:  PINLMTSON,  P.  J.;  THOM- 
AS, J. 
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crir  OF  ft.  braog  t.  bbandon. 

,  ..(CiT.  2765.) 

(t>l8trict  Court 'of  Appeal,  First  District,  Di- 
'  vision  2,  California.    May  16,  1019.) 

1.  ,  MCUICIPAI.  CORPOBATIONB  «=»225(4)— PBOP- 

KBTT— Sale  by  Boabd  or  Tbusteks. 
In  view  of  Civ.  Code,  g§  2229,  2234.  2306, 
«|)d  tbeiMnnicipal  Corporation  Act,  J$  750,  764, 
aribi.  2,  trapsaction  whereby  board  of  trustees 
of  a"  city,  on  pretense  of  selling  part  of  ttie 
City's  land  for  valuable  consideration,  conveyed 
titU  in  fee  to  the  buyer,  and,  in  lieu  of  payment 
of'tlte  consideration  toolc  back  as  part  of  the 
same,  transaction  a  limited  conditional  title, 
leaving  the  buyer  the  fee  in  reversion,  held 
void:  no  title  passing  to  the  buyer  by  the  trus- 
^e^'  deed  to  him,  and  his  deed  back  conveying 
none  to  the.  city. 

2:  QnnrriNO  Titlb  ^sy4Hl)  —  Burdxit  to 
Plead  and  Pbove  Title— Admission. 
In  a  dty's  action  to  quiet  title,  the  city's 
void  deed  to  defendant,  «  purported  purchas- 
er, from  the  board  of  trustees,  liaving  convey- 
ed, notliiog  to  him,  his  admission  of  the  city's 
possession,  though  qualified,  put  on  him  the 
burden  to  plead  and  prove  title  in  himself. 

•S.QuiKTiNo  Title  «=>44(4)— Pboo»  of  Title 
'  in  Pbedecessob. 

.Where  both  parties  to  an  action  to  qtiiet 
title  claimed  under  the  common  source  of  a 
single  deed  from  a  lumber  company,  plaintiff 
city  directly,  and  defendant  by  a  void  deed  to 
him  from  plaintiff  city,  the -city  was  not  bound 
to  prove  title  in  its  predecessor  lumber  com- 
pany, regardless  of  whether  it  proved  posses- 
aion  or  not. 

Appeal  from  Superior  Court,  Mendocino 
County;  J.  Q.  White,  Judge. 

Action  by  the  City  of  Ft  Bragg  against 
David  Brandon.  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

Leonard  Stone,  City  Atty.,  of  Fort  Bragg 
(Henry  G.  Tardy,  of  Oakland,  of  counsel), 
ior  appellant. 

:  MannoD  &  Mannon,  of  Ukiab,  for  respond- 
ent 


BRITTAIN,  J.  The  plaintiff,  dty  of  Ft 
Bragg,  appeals  from  d  Judgment  against  it 
In  a  suit  to  quiet  title. 

The  respondent  contends  the  city's  title 
was  equitable  only,  and  therefore  not  suf- 
ficient to  support  a  suit  to  quiet  title.  The 
appellant  contends  the  deed  from  the  city 
under  which  respondent  claims  was  void,  and 
therefore  the  legal  title  Is  still  In  the  mu- 
itlelpdllty.  * 

[1]  The  board  of  trustees  of  the  city  of 
Ft.  Bragg,  incorporated  under  the  Municipal 
Corporation  Act  of  1S83  (St  1883,  p.  93),  and 
amendments  thereto,  on  April  14,  1908, 
adopted  a  resolution  to  sell  the  land  in  con- 
troversy for  $10,000  gold  coin,  and  to  apply 


the  proceeds  of  the  sale  to  the  purchase  of 
a  city  park.  On  April  27,  190S,  the  trustees 
adopted  another  resolution  reciting  the  for- 
mer one  and  the  making  of  a  conveyance 
under  it  to  the  respondent  The  second  res- 
olution also  recited  that  the  president  of 
the  board,  of  trustees  bad  received  from 
Brandon  the  sum  of  |10,000,  and  it  purport- 
ed to  authorize  the  president  to  purchase  for 
use  solely  as  a  city  park,  at  a  cost  not  to 
exceed  $10,000,  the  same  land.  A  deed 
referring  to  the  incorporation  of  the  city 
under  the  Municipal  Corporation  Act  and  to 
the  first  of  the  two  resolutions,  bearing  date 
April  20,  1908,  was  made  to  David  Brandon, 
the  respondent  The  deed  also  recited  the 
receipt  of  $10,000  in  gold  coin  paid  by  Bran- 
don. It  was  acknowledged  on  the  same  day, 
but  not  recorded  until  May  4,  1906.  Under 
date  of  April  25,  1908,  Brandon,  by  a  deed, 
reciting  the  payment  of  $10,000  gold  coin  to 
him  by  the  city,  purported  to  convey  the 
property  to  the  municipality  upon  three  con- 
ditions :  First  that  it  was  to  be  held  with- 
out partition  or  division,  to  be  used  perma- 
neutly  as  a  dty  park  and  for  no  other  pur- 
pose; second,  that  the  municipality  should 
never  give  away,  sell,  or  otherwise  dispose 
of  the  property  or  any  part  thereof;  and, 
third,  upon  breach  of  either  of  the  other 
conditions  that  Brandon,  his  heirs  or  as- 
signs, might  re-enter  and  possess  his  former 
estate.  This  deed  was  acknowledged  on 
April  27,  1908.  It  was  also  recorded  on  May 
4,  1908,  two  minutes  after  the  first  deed. 
Both  were  recorded  at  the  request  of  W.  O. 
Jones,  who  was  then  the  dty  derk.  It  was 
his  duty  to  keep  a  record  of  the  treasurer's 
account.  Tlie  account  failed  to  show  the 
payment  of  any  money  by  or  to  Brandon. 
Brandon  testified  he  paid  no  money  to  the 
city  of  Ft  Bragg,  but  made  bis  promissory 
note,  which  was  returned  to  him  when  the 
second  deed  was  made.  The  dty  derk  tes- 
tified he  never  received  the  note,  and  the 
treasurer's  account  made  no  mention  of  it 
Brandon  further  testified  the  note  was  given 
and  "they  could  have  got  the  money  on  it 
the  next  day  If  they  wanted  it  but  of 
course,  I  want  to  say  here,  too,  that  we  bad 
an  understanding  about  this  thing  that  they 
sold  me  that"  In  other  words,  the  trustees 
bad  an  understanding  with  Brandon  that 
upon  a  pretense  of  selling  a  part  of  the  trust 
estate  for  a  valuable  consideration,  $10,000, 
they  would  convey  title  in  fee  to  him,  and  la 
lieu  of  payment  of  the  consideratimi,  they 
would  immediately  take  back  as  a  part  of 
the  same  transaction  a  limited  conditional 
title,  leaving  him  to  the  fee  in  reversion. 
Counsel  for  the  appellant  disclaims  any  in- 
tention of  charging  bad  faith  to  tfny  of  the 
parties  to  the  transaction.  Hegardless  of 
their  actual  intentions,  it  is  elementary  that 
trustees  may  not  give  away  the  subject-mat- 
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ter  of  tbelr  trust,  nor  can  a  person  who  ac- 
qolies  trust  property  without  consideration 
RtccessfDlly  maintain  he  has  a  legal  right  to 
the  property  so  acquired.  Under  the  circum- 
stances the  making  of  the  note  was  a  mere 
disguise  of  the  real  understanding  between 
Brandon  and  the  hoard  of  trustees.  Under 
the  Municipal  Ck)rporatlon  Act,  the  board  of 
tmstees  had  no  power  to  dispose  of  the  mu- 
nicipal property  except  for  the  benefit  of  the 
dty.  It  had  jpower  to  construct  and  maln- 
taio  parks  and  might  baTe  done  so  without 
the  interposition  of  Mr.  Brandon  and  with- 
out giving  him  a  vested  rererslonary  Interest 
in  the  city's  real  property.  The  exchange 
of  conveyances  was  entirely  to  the  detriment 
of  the  municipality  and  for  the  benefit  of 
Ur.  Brandon.  The  members  of  the  board  of 
trustees  were  trustees  In  fact  and  in  law  as 
well  as  in  name.  They  had  no  power  to  deal 
wltli  the  property  intrusted  to  them  for  any 
purpose  unconnected  with  the  trust  OIt. 
Code,  (  2229.  Their  sole  power  to  convey 
was  limited  to  the  making  of  a  conveyance 
wlilch  should  be  for  the  benefit  of  the  city. 
Manldpal  Corporation  Act,  No.  2348,  Deer- 
log's  General  Laws  1915,  SS  750  and  764, 
snbd.  2.  A  violation  of  section  2220  of  the 
Civil  Code,  regardless  of  any  ulterior  pur- 
pose, constituted  a  legal  fraud  upon  the  mu- 
oidpality.  Civ.  Code,  1 2234.  As  the  agent  of 
the  municipality  the  board  of  trustees  had 
no  authority  to  dispose  of  its  property  wlth- 
ont  consideration.  Civ.  Code,  {  2306.  Hie 
pretended  consideration  for  the  deed  to  Bran- 
don was  never  imld  to  the  dty,  and  no  war- 
rant or  authorization  was  ever  made  for  the 
manicipallty  to  pay  him.  The  Municipal 
Corporation  Act  provides  that  the  treasurer 
shall  pay  out  money  only  on  properly  signed 
warrants,  and  that  the  president  shall  sign 
such  warrnnts.  The  transaction  was  void. 
No  title  passed  to  Brandon  by  the  first  deed, 
and  lie  conveyed  none  to  the  munidpailty  by 
the  second.  McCoy  v.  Briant,  53  Cal.  250; 
Foxen  V.  Santo  Barbara,  166  Cal.  77,  134 
P«c  1142;  Central  Transp.  Co.  v.  Pullman's 
Car  Co.,  130  U.  S.  24,  59,  11  Sup.  Ct  478, 
35  L.  Ed.  55. 

On  behalf  of  the  respondent  It  la  argued 
the  philutlfT  failed  to  show  title  in  itself, 
and  therefore  it  cannot  complain  of  findings 
under  wtilch  the  defendant's  title  was  quiet- 
ed. On  the  trial  there  was  Introduced  in 
evidence  the  record  of  a  deed  from  the  Union 
Lumber  Company  to  the  dty  of  Ft.  Bragg, 
dated  in  1804.  Counsel  for  the  defendant 
objected  to  the  admission  of  this  deed  in  evi- 
dence upon  the  single  ground  that  Its  ac- 
ceptance by  the  city  bad  not  been  shown. 
On  a  statement  being  made  of  evidence  to 
be  produced  to  show  acceptance,  all  objection 
to  the  deed  was  withdrawn  and  counsel  for 
the  defendant  expressed  his  satisfaction 
with  the  deed.  A  reading  of  the  entire  rec- 
ord leaves  no  doubt  concerning  tlie  theory 
upon  which  the  case  was  tried  and  deter- 


mined. In  no  way  was  It  suggested  In  the 
lower  court  that  Brandon  had  any  rights  in 
the  property  except  those  he  daimed  to  have 
acquired  under  the  deed  from  the  dty,  and  a 
part  of  which  he  undertook  to  reserve  to 
himself  in-  bis  reconveyance  to  the  city. 

[2,  3]  The  plaintiff  alleged  it  was,  and  for 
20  years  had  been,  in  adverse  possession  of 
the  land.  The  suit  was  commenced  in  1917. 
The  defendant  denied  that  the  plaintiff's  pos- 
session had  been  adverse  for  20  years,  and 
alleged  "that  the  plaintiff  now  is,  and  ever 
since  the  25th  day  of  April,  1908,  ban  been, 
the  owner  and  In  possession  of  said  real 
property  upon  the  condition  (and  not  other- 
wise)" that  it  should  be  used  for  a  park,  and 
setting  out  Ip  terms  tlie  conditions  contained 
In  the  deed  from  Brandon,  dated  April  25, 
1908.  The  findings  follow  substantially  the 
allegations  of  the  answer.  The  deed  from 
the  city  to  Brandon  and  the  conditional  deed 
from  Urn  to  the  city  were  Introduced  on  be- 
half of  the  munidpailty.  No  evidence  of  any 
other  title  in  Brandon  was  introduced  on  his 
behalf.  As  a  witness  for  the  dty  be  testified 
concerning  bis  transaction  with  the  dty,  and 
did  not  suggest  that  his  claims  were  based  up- 
on any  other  conveyance  than  that  from  the 
dty.  The  admission  in  the  answer  of  the 
plaintiff's  ownership  and  possession  left  open 
only  the  legal  question  of  the  charader  of  the 
possession,  whether  adverse  or  upon  condition, 
and  the  determination  of  tills  legal  question 
depended  upon  other  facts.  The  only  other 
facts  proved  were  the  deed  to  Brandon  and 
the  deed  from  Brandon.  So  far  as  the  rec- 
ord shows,  Brandon  was  a  stranger  to  the 
title,  unless  the  dty's  deed  to  him  conveyed 
title.  The  deed,  being  void,  conveyed  noth- 
ing. In  such  a  case  the  admission  of  the 
plalntifTs  possession,  even  though  qualified, 
put  the  burden  on  the  defendant  to  plead 
and  prove  title  in  himself.  Davis  v.  Crump, 
162  Cal.  518,  123  Pac.  294.  In  that  case  the 
learned  Chief  Justice  reviewed  at  length  the 
cases  holding  that  proof  of  possession  is  suf- 
fldent  as  against  the  motion  for  nonsuit  of, 
a  defendant  who  never  bad  any  title,  but 
who  claimed  to  have  title,  to  the  premises. 
In  this  case  If  a  motion  for  nonsuit  bad  been 
made  at  the  close  of  the  plaintiff's  cose  upon 
the  sole  ground  that  the  city  had  failed  to 
prove  Utile  In  Itself,  the  motion  would  hove 
been  denied,  assuming,  of  course,  the  in- 
validity of  the  transaction  between  the  boai;d 
of  trustees  and  Brandon.  Zllmer  v.  Cericb- 
ten.  111  Cal.  73,  43  Pac.  406;  McGovera  v. 
Mowry,  91  Cal.  383, 27  Pac.  746;  Scorpion  S. 
M.  Co.  V.  Mnrsano,  10  Nev.  378.  As  summa- 
rized In  the  opinion  In  Davis  t.  Crunip, 
supra : 

"In  Sepal vcda  v.  Sepulveda,  30  Cal.  13,  an  ae- ' 
tion  to  quiet  title,  it  was  said  that  if  the  plain-  • 
tiff  showed  possession  she  should  not  have  been 
nonsuited,  even  if  she  bad  attempted  to  show - 
paper  title  in  herself  and  had  failed,  for  the  ■ 
deeds  read  in  evidence  did  not '-show  any  title 
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in  the  respondeot,  'snd  until  their  title  wbb  in 
■ome  way  made  to  appear,  the  appellant  might 
rest  safely  upon  the  mere  fact  of  her  pos- 
wssion  •  •  •  and  the  presumption*  aria- 
ing  therefrom  in  her  faivor."* 

If  a  motion  for  nonsuit  in  the  trial  court 
would  have  been  denied  under  this  rule,  the 
same  evidence  supports  the  appeal  here, 
which  presents  only  the  question  of  the  ille- 
gality of  the  only  deed  under  which  the  re- 
spondent claimed  on  the  trial  of  the  case.  If 
it  be  suggested  that  the  attempted  legal 
qualification  of  the  character  of  the  admitted 
ownership  and  possession  of  the  plaintiff  re- 
moves the  case  from  the  operation  of  the 
rule  of  Davis  v.  Crump,  still  the  respondent 
must  fail  in  his  contention  regarding  plain- 
tiff's proof  of  title.  The  only  evidence  be- 
fore the  court  concerning  the  defendant's 
title  was  that  contained  in  the  purported 
deed  from  the  city.  F^om  the  record,  there- 
fore, in  legal  effect,  both  parties  claimed  un- 
der the  common  source  of  the  single  deed 
from  the  Union  Lumber  Company,  the  city 
directly,  and  Brandon  by  the  void  deed  from 
the  city.  In  such  a  case  the  plaintiff  was 
not  bimnd  to  prove  title  in  the  Union  Lumber 
Company,  regardless  of  whether  it  proved 
possemlon  or  not.  Phillips  v.  Menotti,  167 
Cal.  328,  139  Pac.  796.  The  right  of  the  ap- 
pellant to  be  heard  in  this  court  may  be 
supported,  therefore,  upon  both  and  upon 
either  of  the  grounds,  that  the  attempted 
qualification  of  the  respondent's  admission 
of  ownership  and  possession  presented  a 
question  of  law,  and  left  the  case  subject  to 
the  rule  of  Davis  v.  Crump,  supra,  and  that 
upon  this  record  the  parties  claimed  under 
a  common  grantor,  within  the  rule  of  Phil- 
lips V.  Menotti,  supra. 

The  Judgment  is  reversed. 

We  concur :   LANGDON,  P.  J. ;  HAVEN,  J. 


(41  Cat.  App.  VSi) 

MONTGOMERY  et  al.   v.  NEILON,   County 
Clerit,  etc.     (Civ.  2016.) 

(Dldtrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  12,  1919.    Rehearing  Denied 
by  Supreme  Court  July  10,  1919.) 

1.  MAifDAHUS  Os>3(2)— Adequact  of  Otheb 
RBinsnT— Bt  Appeal. 

Mandamus  will  not  lie  where  plaintiff  has  a 
plain,  speedy,  and  adequate  remedy  at  law. 

2.  Mandamus  9=>43— Goiipeixino  Entkt  or 
DiBMiBSAi.  OF  Action — Power  of  Ci.ebk. 

Under  Code  Civ.  Proc.  {  581,  providing  that 
an  action  may  be  dismissed  by  plaintiff  by  writ- 
ten request  to  the  clerk  before  trial,  if  no  coun- 
terclaim or  affirmative  relief  is  set  up  by  de- 
fendant'* cross-complaint  or  answer,  the  clerk 
cannot  be  compelled  by  mandamus  to  enter  a 


dismisaal  of  an  action  on  rcqnest  of  plalntifEs, 
where  defendants  by  their  answer  and  cross* 
complaints  seek  affirmative  relief  and  the  court 
has  determined  that  good  causes  of  action  were 
stated  in  snch  cross-complaints;  the  clerk  hav^ 
ing  no  authority  to  pass  upon  such  question*. 

S.  Mandakus  ^=3172— Compbixino  Dishi8S> 
Al,  of  Action— Questions  Detebminablb^ 
Sufficienot  of  Cross-Complaints. 
In  mandamus  to  compel  the  clerk  of  the 
■nperior  court,  at  the  request  of  plaintiff,  to 
enter  a  dismissal  of  an  action  in  which  defend- 
ants have  filed  answers  and  cross-complaints, 
it  is  not  for  the  appellate  court  to  pass  upon 
the  qnestion  of  the   sufficiency  of  the  cross- 
complaints  to  state  causes  of  action;  that  beins 
a  matter  for  the  trial  court. 

4.  Pttblio  Lands  «=»61(0) — Sttpebiob  Coubts 
— JnmsDiCTiON  —  Conflicting  State  Land 
Claims. 

Actions  begun  in  superior  court  involvinc 
contests  of  conflicting  claims  to  the  right  to 
buy  state  lands  by  the  state  surveyor  general 
are  different  than  ordinary  actions  at  law;  ju- 
risdiction of  the  superior  court  therein  being 
special  and  conferred  by  Pol.  Code,  S{  3414, 
3416,  and  its  duty  being  to  proceed  and  to  de- 
termine the  whole  controversy  referred  to  it 
for  decision. 

5.  Dismissal  and  Nonsuit  €=»19(3)— Voluii- 
tabt  Dismissal— Gboukd  of  Objection— 
Cross-Complaint. 

In  action  involving  conflicting  claims  of 
plaintiffs  and  defendsots  to  patent*  for  state 
lands,  plaintiffs  are  not  entitled  to  dismissal  of 
such  actions  after  filing  of  cross-complainta, 
where  they  take  the  position  that  neither  they 
nor  defendants  are  entitled  to  patents  to  the 
lands  involved,  but  nevertheless  question  the 
right  of  defendants  in  such  actions  thereto, 
and  stand  ready  to  oppose  them  in  their  at- 
tempt to  establish  their  right. 

Petition  for  writ  of  mandamus  by  Don 
Montgomery  and  others,  against  William  J. 
Neilon,  County  Clerk  and  ex  officio  Clerk  of 
the  Superior  Court  for  the  County  of  Siski- 
you. Order  to  show  cause  discharged,  and  a 
peremptory  writ  denied. 

Jacob  P.  Wetzel,  of  San  Francisco,  for  pe- 
titioners. 

Tapscott  &  Tapscott,  of  Treka,  and  Arthur 
W.  Bolton  and  A.  E.  Bolton,  both  of  San 
VianiiniM,  for  respondent. 

HART,  J.  The  petitioners  pray  for  a  writ 
of  mandate  to  compel  the  respondent,  as  ex 
officio  clerk  of  the  superior  court  in  and 
for  the  county  of  Siskiyou,  to  "file  and  enter 
In  the  clerk's  register"  the  dismissal  of  each 
of  12  separate  and  distinct  actions  whid)  had 
been  commenced  in  said  court  by  the  petition* 
ers,  each  in  his  own  right,  against  Chorcblll 
Company,  a  corporation,  and  others. 

Section  581  of  the  Code  of  Civil  Procedure 
provides  that  an  action  may  be  dlsmlsaeft— 

"(1)  By  the  plaintiff  himself,  by  written  ref- 
quest  to  the  clerk,  filed  with  the  papers  in  the 


4s>For  other  casea  see  same  topic  and  KBT-NUUBBR  in  all  Key-Numbered  Dlgesu  and  Indaxa* 
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tut,  at  mj  time  before  tbe  trial,  apon  payment 
of  big  costs;  provided,  a  counterclaim  has  not 
been  set  up,  or  affirmative  relief  sought  by  the 
CToss-complidnt  or  anawer  of  the  defendant" 

It  appears  from  tbe  petition  that  Jacob  P. 
Wetzel  was  and  is  the  attorney  for  eecb  of 
the  petitioners  in  the  actions  referred  to,  and 
acting  as  such  for  them,  and  upon  the  provl- 
glons  of  the  above-named  Code  section,  pre 
Mnted  to  tbe  clerk  the  several  written  re- 
quests for  dismissal  of  said  actions,  but  that 
that  official  refused  and  still  refuses  to  flle 
and  enter  the  same  in  his  register. 

The  petition  alleges  that  the  actions  refer- 
red to  were  commenced  by  the  petitioners,  in 
tbe  said  superior  court,  on  the  12th  day  of 
Jnne,  1017,  and  were  based  on  contests  aris- 
injt  in  the  office  of  the  surveyor  general  of  the 
state  of  Gallfbmla  Involving  conflicting 
claims  of  the  plnintlfTs  and  defendants  in 
said  actions  to  patents  for  lands  embraced 
and  deficribed  In  the  application  of  one  P.  A. 
Dorris  to  purchase  the  same,  and  described  In 
certificate  of  purchase  No.  4185,  issued  to 
said  Dorris,  and  which  contests  were  by  the 
snnreyor  general  referred  to  the  superior 
conrt  of  SisMyou  county  for  adjudication; 
that  the  said  certificate  of  purchase  issued  to 
said  Dorris  was  by  him  assilgned  to  Churchill 
Company.    It  Is  alleged  that — 

All  tbe  complaints  filed  in  said  actions  "are 
alike  and  similar  to  each  other  in  anbject- 
■natter  and  asking  for  the  same  relier*;  that 
tbe  Chorchill  Company  appeared  in  each  and 
aD  of  said  actions  and  on  the  10th  day  of  Sep- 
tember. 1018.  filed  in  each  action  "a  document 
desiimated  as  tbe  answer  and  cross-complaint 
of  defendant  Chnrcbill  Company,"  which  docu- 
ment is  set  out  and  attached  to  the  petition 
*«nd  hereby  referred  to  and  made  a  part  of 
tbis  petition  the  same  as  If  set  forth  in  foil 
herein." 

It  Is  further  stated  in  the  petition  that — 

_  "Over  and  against  the  objection  of  your  peti- 
tioners herein,  through  their  attorney,  Jacob 
P  Wpticel.  made  thereto,  said  action.  No.  4581, 
of  Daniel  C.  Cheney,  plaintiff,  v.  Churchill  Com- 
pany, a  corporation,  et  al.,  defendants  (said 
Cheney  being  a  pinintiff  in  one  of  said  actions 
and  one  of  the  petitioners  herein),  and  the  oth- 
er actions  which  are  now  pending  In  said  su- 
perior court  were  on  the  21st  day  of  February, 
1911),  set  down  for  trial,  to  be  tried  in  said 
snperior  court  on  tbe  12tb  day  of  May,  1919." 

The  petition  here  shows  that  the  defendants 
filed  in  each  of  said  actions  an  answer  and  a 
document  termed  a  cross-complaint  It  is  not 
necessary  to  the  decision  herein  that  we 
should  repeat  herein  in  detail  the  facts  alleg- 
ed in  those  pleadings  of  the  defendants.  It 
is  enough  to  state  that  the  defendants  therein 
alleged  that  said  P.  A.  Dorris  made  and  filed 
to  the  oflBce  of  the  county  surveyor  of  Siski- 
you county  an  affidavit  and  application  to 
purchase  the  lands  involved  in  this  controver- 
sy; that  said  Dorris  took  all  the  steps  re- 
quired by  law  for  the  porcbase  of  said  lands ; 


that  the  county  surveyor  of  Siskiyou  county, 
upon  the  filing  of  said  aflldavit  and  applica- 
tion, in  his  office,  made  and  completed  a  sur- 
vey, plat,  and  field  notes  of  said  lands  de> 
scribed  in  said  application,  and  thereafter 
forwarded  duplicate  copies  of  the  same,  to- 
gether with  a  certified  copy  of  said  applica- 
tion, to  the  surveyor  general ;  that  the  sur- 
veyor general  subsequently  approved  the  said 
application ;  that  thereafter  said  Dorris  paid 
the  fees  required  by  law  by  him  to  be  paid  for 
a  certificate  of  purchase  therefor,  also  paid 
to  the  treasurer  of  Siskiyou  county  20  per 
cent,  of  the  principal  and  tbe  legal  Interest 
thereon  In  advance  from  tbe  date  of  approv- 
al, as  provided  by  law,  and  that  tbe  surveyor 
general,  as  ex  officio  register  of  the  state  land 
office,  on  the  4th  day  of  Jnne,  1874,  issued  to 
said  Dorris  a  certificate  of  purchase  for  the 
land  described  'In  said  plaintiff's  complaint 
and  the  following  described  lands,"  describ- 
ing same;  that  said  defendant  Cburcblll 
Company,  under  and  by  mesne  conveyances 
and  assignments  from  said  Dorris,  "Is  now 
tbe  owner  and  holder,  and  ever  since  the  14tb 
day  of  March,  1902,  has  been  the  owner  and 
holder  of  said  certificate  of  purchase,"  etc. 

Tbe  prayer  of  the  cross-complaint  In  each 
of  said  actions  is  for  a  Judgment  that  plain- 
tiff take  nothing  by  the  action ;  that  It  be  ad- 
judged and  decreed  by  the  court  that  the  de- 
fendant Churchill  Company  Is  tbe  owner  and 
holder  of  tbe  certificate  of  purchase  issued 
to  said  Dorris,  as  alleged  in  the  cross-com- 
plaint ;  that  said  certificate  is  In  all  respects 
and  for  all  purposes  valid;  that  said  Chur- 
chill Company  has  paid  the  full  purchase 
price  of  said  lands  and  Interest  upon  deferred 
payments,  "and  has  tn  all  respects  complied 
with  the  law";  that  said  defendant  Is  en- 
titled to  have  a  patent  issmed  to  It  by  the 
state  of  California  for  the  said  lands  upon 
surrender  by  It  of  said  certificate  of  purchase 
to  the  register,  etc.,  and  paying  the  tees  re- 
quired by  law  for  a  patent  therefor,  etc. 

Tbe  petition  here  further  states  that  the 
plaintiffs  demurred  on  general  grounds  to  tbe 
cross-complaint  in  each  of  the  actions  and 
that  tbe  court  below  overruled  the  demurrer 
In  each  Instance. 

It  further  appears  from  the  petition  here 
that  on  the  17th  day  of  June,  1918,  and  while 
the  actions  above  referred  to  were  pending  in 
the  superior  court  of  Siskiyou  county,  the 
Churchill  Company  petitioned  tbe  Supreme 
Court  for  a  writ  of  mandate  directed  against 
Hon.  W.  S.  Kingsbury,  as  surveyor  general 
and  ex  officio  register  of  the  state  land  office 
of  the  state  of  California,  to  compel  that  offi- 
cer to  Issue  to  said  Churchill  Company  a 
patent  for  tbe  land  described  In  certificate 
No.  4185  and  in  tbe  application  of  said  Dorris 
(this  certificate  being  the  subject  of  the  con- 
test Instituted  by  said  Cheney  against  the 
Churchill  Company,  and  one  of  tbe  actions  re- 
ferred to  above) ;  that  an  alternative  writ  of 
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mandate  was  Issued  by  and  ont  of  the  Su- 
preme Court,  commanding  tbe  surveyor  gen- 
eral to  Issue  a  patent  In  the  name  of  the  orig- 
inal applicant,  or  to  show  canse,  etc. ;  that 
the  surveyor  general  answered  said  petition: 
that  the  Churchill  Company  In  said  petition 
to  the  Supreme  Court  stated  fully  all  the 
facts  stated  in  Its  pleadings  in  the  actions  in- 
volved herein  and  upon  which  they  rely  In 
said  actions  for  the  relief  prayed  for  by  it  in 
said  actions;  that  the  Supreme  Court,  after 
a  hearing  of  said  i)etition,  and  on  the  24th 
day  of  July,  1918,  rendered  Its  decision  there- 
on, holding  and  deciding,  upon  reasons  given 
in  tbe  opinion,  that  the  said  certificate  of 
purchase  issued  to  said  Dorris  by  the  register 
of  tbe  state  land  offlce  was  and  is  invalid, 
and  that  the  Churchill  Company  did  not  in 
said  proceeding,  upon  the  facts  as  stated  in 
tbe  petition  therein,  establish  its  right  to  the 
relief  therein  and  thereby  sought,  and  there- 
fore discharged  the  alternative  writ  or  order 
to  show  cause. 

TVe  have  now  given  enough  of  the  con- 
tents of  the  petition  here  for  the  purposes  of 
the  decision  herein. 

The  respondent  herein  answered  the  peti- 
tion and  in  bis  answer  merely  sets  forth,  as 
we  have  seen  the  petition  does,  that  the  de- 
fendants in  each  of  the  actions  referred  to 
filed  a  general  demurrer  to  the  cross-com- 
plaint and  that  the  court  overruled  tbe  de- 
murrer. 

Although  tbe  Supreme  Court,  in  tbe  opinion 
in  the  above-mentioned  mandate  proceeding 
before  it  of  Churchill  Co.  v.  Kingsbury,  174 
Pac.  329,  332,  declared  that  "it  should  per- 
haps be  said  that  the  rights  of  the  contes- 
tants [referring  to  the  actions  below]  are  not 
foreclosed  by  our  decision  herein,  which  is, 
of  course,  based  upon  the  facts  stipulated  by 
tbe  parties  to  this  proceeding,"  the  position 
taken  by  the  petitioners  herein  is  that  nei- 
ther they  nor  the  defendants  in  tbe  actions 
pending  in  tbe  court  below  are  entitled  to  pat- 
ents to  the  lands  in  question,  and  that  there- 
fore the  trial  of  the  contests  upon  tbe  facts 
pleaded,  either  in  their  complaints  or  In  tbe 
answers  and  cross-complaints  of  tbe  defend- 
ants, could  not  result  legally  in  tbe  awarding 
of  relief  either  to  tbe  contestants  or  contestees. 
This  proposition  is  based  upon  the  decision  of 
the  Supreme  Court  in  the  case  above  mention- 
ed (ChnrchlU  Co.  v.  Kingsbury,  supra);  the 
petitioners  contendbig  that  the  facts  stated  in 
the  answers  and  cross-complaints  of  the  de- 
fendants in  the  actions  pending  below  are 
identically  similar  in  ail  vital  particulars  to 
.the  stipulated  or  agreed  statement  of  facts 
upon  which  said  decision  is  founded. 

[1]  The  writ  of  mandamus  will  issue  oaly 
where  there  is  not  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law, 
and  unless  tbe  facts  disclosed  by  tbe  petition 
are  such  as  to  show  that  the  petitioners  for 
the  relief  demanded  herein  have  no  plain, 
speedy  or  adequate  remedy  in  the  ordinary 


course  of  law,  we  most,  of  course,  discharge 
tbe  order  to  show  cause. 

[1, 8]  That  the  defendants  are,  by  their 
answers  and  cross-oomplnlnts  in  the  actions 
reterred  to,  seeking  affirmative  relief,  we  do 
not  entertain  the  slightest  doubt.  Nor  have 
we  any  doubt  that  we  are  without  legal  justi- 
fication for  inquiring  into  the  question  of  the 
sufficiency  of  the  cross-complaints  of  the  de- 
fendants to  state  causes  of  action  for  tbe  re- 
lief thereby  demanded.  The  court  below 
passed  upon  that  question  on  its  considera- 
tion of  the  general  demurrers  interposed  by 
the  petitioners  to  the  cross-complaints,  and 
held,  by  overruling  said  demurrers,  that  the 
defendants  have  stated  good  causes  of  action 
in  their  cross-complaints  and  that  therein 
they  aslc  for  affirmative  relief.  To  bold  that, 
under  such  circumstances,  it  was  tbe  doty  of 
tbe  clerk  of  the  superior  court  to  enter  a  dis- 
missal of  the  actions  on  the  request  of  the 
plaintiffs  therein  would,  of  course,  be  to  hold 
that  the  clerk  himself  is  authorized  to  pass 
upon  the  question  whether  the  cross-com- 
plaints state  causes  of  action  and  whether  the 
defendants  therein  ask  for  afilrmative  relief. 
Indeed,  the  request  by  the  plaintiffs  that  tbe 
clerk  enter  dismissals  in  said  actions  was  In 
effect  asking  that  ministerial  officer  to  review 
and  overrule  the  order  of  the  court  overrul- 
ing tbe  demurrers  In  said  actions.  The  clerk, 
of  course,  has  no  such  power  or  discretion, 
nor,  as  above  stated,  is  this  court  in  a  pro- 
ceeding of  this  character,  which  involves  an 
extraordinary  and  summary  legal  remedy,  au- 
thorized to  pass  upon  the  question  of  tbe  snf- 
flciency  of  the  cross-complaints  to  state  cans- 
es  of  action.  Said  pleadings  may  be  wholly 
deficient  in  the  statement  of  such  facts  as 
would  warrant  the  awarding  of  the  relief 
therein  prayed  for,  but  the  remedy  in  such 
cases  is  by  appeal.  The  proposition  here,  in 
point  of  practice,  is  an  important  one.  If  a 
precedent  for  the  review  of  such  questions  In 
mandamus  proceedings,  or  through  the  agen- 
cy of  any  of  the  Jurisdictional  writs,  were  es- 
tablished, the  remedy  by  appeal  would  soon 
become  practically  obsolete  in  many  cases 
and  the  appellate  courts  fiooded  with  applica- 
tions for  such  "short-cut"  methods  of  review- 
ing questions  which  ordinarily  are  review- 
able only  on  appeal.  In  tbe  present  case,  the 
defendants  may  not  be  entitled  to  any  relief 
on  the  facts  they  have  pleaded.  It  may  be 
that  the  court  below  committed  obvious  error 
in  overruling  the  demurrers.  It  was  not  for 
the  clerk  to  say  whether  such  is  or  is  not  tbe 
case,  nor  is  it  for  this  court  to  determine 
that  questl<»i  in  this  proceeding. 

Counsel  for  the  petiti<Hiers,  however,  not 
only  contend,  as  above  stated,  that  the 
pleadings  of  the  defendants,  for  reasons  also 
above  stated,  utterly  fall  to  state  facts  «>• 
titling  them  to  the  relief  thereby  sought,  but 
further  contend  that,  conceding  that  said 
pleadings  do  state  suflJcIent  facts  and  Uiat 
thereby  the  defendants  are  asking  for  afflnn- 
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Mre  relief,  anch  rellief  Is  not  songbt  as 
tgalnst  the  petitioners  as  plaintiffs  In  said 
acdoms.  From  this  It  appears  to  be  the  argu- 
ment that  the  petitioners  are  entitled  to  have 
their  request  for  dismissal  entered  by  the 
derk. 

[4]  Actions  instituted  in  the  superior  court 
on  reference  of  contests  of  conflicting  dalms 
to  the  right  to  purchase  state  lands 
by  the  state  surveyor  general  are  es- 
sentially different  in  important  particulars 
from  ordinary  actions  at  law.  "The  Jurisdic- 
tion of  the  superior  court  in  this  class  of 
eases  Is  special,  and  Is  conferred  by  sections 
3414  and  3415  of  the  Political  Code,  and  when 
inroked  it  is  the  duty  of  the  court  to  proceed 
and  determine  the  entire  controversy  refer- 
red to  it  for  decision."  Perri  ▼.  Beaumont, 
81  Cal.  30,  27  Pac.  534.  And  "though  the 
plaintiff  had  no  right  to  purchase  the  land, 
and  even  If  he  had  not  sought  to  purchase  it, 
be  could  still  contest  the  right  of  the  defend- 
ants to  purchase  It"  Garfield  t.  Wilson,  74 
CaL  175,  15  Pac  620.  "In  such  a  contest 
eacb  party  Is  an  actor,  and  must  allege  and 
prove  all  the  facts  essential  to  entitle  him  to 
purchase."  Ooldberg  v.  Thompson,  96  Cal.  117, 
30  Pac.  1019.  As  the  situation  now  stands, 
the  defradants  in  said  actions,  in  asserting 
their  right  to  purchase  the  lands  involved  in 
the  contests,  are  necessarily  opposing  or  deny- 
ing the  right  of  Uie  plaintiffs  to  purchase  said 
lands.  Besides,  we  do  not  understand  It  to 
be  the  law  as  to  such  actions  that,  because 
the  plaintiff  therein  desires  to  abandon  the 
contest,  he  may  dismiss  the  entire  action  and 
thos  deprive  the  defendant,  who  is,  equally 
with  the  plaintiff,  an  actor  therein,  the  right 
Judicially  to  establish  the  validity  of  his 
claim  to  a  patent  Of  course,  where  there  is 
no  question  upon  the  facts  that  either  the  con- 
testant or  contestee  is  entitled  to  a  patent 
we  suppose  an  abandonment  by  the  (me  or 
the  other  of  the  contest  or  the  failure  of  the 
one  or  the  other  to  establish  his  right  to  a 
patent  would  mean  that  the  other  party 
woold  be  entitled  to  a  Judgment  awarding 
bim  the  right  to  purchase  and  so  receive  a 
patent  to  the  land. 

. .  [>}  In. the  present  case,  though,  the  position 
of  the  petitioners  Is,  as  seen,  that  neither 
they  nor  the  defendants  are  entitled  to  pat- 
ents, to  the. lands  in  question  upon  the  facts 
pleaded  In  the  several  pleadings  of  the  par- 
ties. From  this  position  and  the  fact  that 
they  have  asked  and  insist  upon  a  dismissal 
of  the  actions.  It  is  obvious  that,  wbfle  they 
concede  that  they  are  not  themselves  entitled 
to  patents  to  the  lands  Involved,  they  never- 
theless question  the  right  of  the  defendants 
In  said  actions  thereto,  and  stand  ready  to 
oppose  the  latter  In  their  attempt  to  establish 
such  right. 

Onr  conclusion  is  that  the  writ  herein  pray- 
ed for  should  not  issue,  and,  accordingly,  the 


order  to  show  cause  heretofo|re  made  ' 

is  discharged,  and  a  pei'eibptory  ^trlt  deaaledi 


We  •  concur: 
NBTT,  J. 


CHIPMAN.  P;  ST.',    BU* 


(41  Cal.  App.  MO) 

TOWN  OF  MILL  VALLEY  v,  NATIONAL 
SURETY  CO.  (Civ,  2841.) 

(District  Court  of  Appeal,  First  District  DM- 
sion  1,  California.  June  11,  1019.  Reheat^ 
ing  Denied  by  Supreme  Court  Aug.  7,  1919.) 

1.  Stbmct  Railboads  ^s!>24(9)— Acmow  oit 
Bom>— CowsTBOcjTiow  of  Stkeet  Railboad 

—TAXLUVX  of  CONBiniBATIOK. 

Where  a  surety  company  gave  a  Iiond  to  a 
municipality  to  cover  the  construction  of  a 
street  railroad  by  a  corporation,  but  the  fran- 
chise never  became  operative  liecauae  the  Rail- 
road Commission  refused  its  approval,  which 
was  a  condition  precedent  to  the  granting  of  the 
franchise,  the  surety  was  not  liable.;  the  fran- 
chise never  having  vested  In  the  railroad. 

2.  PBINCn»AI,    ANn    SUEETT        «=>7— VAUMTr 

or  CoNTBACT— Failubb  or  CONSinERATIOn. 
Where  a  bond  is  given  for  the  performance 
of  a  contract  and  the  latter  is  not  binding  upon 
the  parties  for  any  reason,  there  is  no  consid- 
eration for  the  bond,  and  no  action,  therefore^ 
can  be  maintained  on  It 

S.  Stbbkt   Railboaos   ♦s»61(5)— Fpbfbitubk 

OF    FbANOUISE   —    SELF-EXKCXTTINa    PBOTI- 
SIONS  IN  OBniRAnCE. 

Where  a  municipal  ordinance  granting  a 
street  railroad  franchise  provided  that  the  fran- 
chise "shall  be  forfeited"  if  a  certificate  of  ap- 
proval were  not  obtained  from  the  Railroad 
Commission  within  four  months,  the  provisidi^ 
was  self-ezecnting,  and  on  failure  to  obtafai^tlM 
certificate  of  approval  no  Judgment  of  &»  state 
was  required  to  forfeit. the  frandilse. 

4.  Stbkbt  Railboads  93>24(9)  —  LiABiLit^ 
ON  BONU»— CoNomoNS. 
Where  a  municipality  granted  a  street  rail- 
road franchise  on  condition  that  a  certificate'  of 
approval  be  given  by  the  Railroad  OommisiioB 
within  four  months,  and  the  railroad  cammesep 
ed  work  before  such  p^mit  hi^  been  obtainc^j 
a  surety  on  a  bond  given  to  the  municipality 
for  the  construction  of  the  rofid  was  not  the^e^ 
by  answerable  as  for  a  breach  of  the  bond  when 
the  franchise  was  forfeited  by  failure  to  obtain 
the  certificate  of  approval;  the  surety's  obUi 
gation  being  conditional  on"' the  issuance 'ther# 
of.  .   ;.     .  ..■...■    :i 

Appeal  from  Superior  Court  Alameda 
County ;  W.  M.  Conley,  Judge. 

Action  by  the  Town  of  Mill  Valley  against 
the  National  Surety  Company.  Judgment 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

H.  C.  Symonds,  of  San  Francisco,  for  ap- 
pellant 

Goodfellow,  Eells,  Moore  &  Orrlck,  of  San 
Francisco,  for  respondent 
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E^iXRiaAN,  X  This  Is  an  action  to  re- 
cover upon  a  bond  given  by  respondent,  as 
surety,  to  secure  the  performance  by  the 
Marin  County  Electric  Railways  of  the 
terms  and  conditions  of  a  certain  franchise 
granted  to  it  by  the  town  of  Mill  Valley.  In 
the  lower  court  judgment  went  In  favor  of 
defendant,  and  this  is  an  appeal  from  such 
Judgment. 

The  main  point  relied  on  for  a  reversal  is 
that  the  evidence  is  insnfDcIent  to  support 
the  findings. 

The  facts  of  the  case  are  brief,  and  may 
be  stated  as  follows:  The  Marin  County 
Electric  Railways,  a  corporation,  was  grant- 
ed by  ordinance  a  franchise  to  construct  a 
street  railroad  in  Mill  Valley  upon  certain 
conditions,  and  the  defendant  became  surety 
for  such  company  for  the  faithful  perform- 
ance of  this  obligation.  By  the  terms  of  the 
ordinance  granting  the  franchise  it  was  to 
be  operative  only  in  the  event  that  the 
Rnllrond  Commission  within  four  months 
thereafter  Issued  Its  certificate  of  approval. 
To  meet  this  condition  the  railroad  present* 
ed  Its  application  to  the  Railroad  Commis- 
sion, praying  for  a  certificate  of  public  con- 
venience and  necessity,  but  at  no  time  either 
within  the  four  months  limited  in  the  or- 
dinance or  thereafter  was  such  a  certificate 
granted  by  that  board  for  all  or  any  portion 
of  the  road  provided  for  in  the  franchise; 
the  board  simply  signifying,  over  a  year 
thereafter,  its  willingness  to  grant  its  cer- 
tificate on  terms  and  conditions  more  oner- 
ous and  different  from  those  contained  in 
the  ordinance  granting  the  franchise.  The 
franchise  therefore  never  became  effective, 
and  the  road  was  never  constructed.  It  was 
defendant's  positi<Hi  below,  and  is  here,  that 
the  obtaining  of  the  certificate  from  the 
Railroad  Commission  was  a  condition  pre- 
cedent to  the  granting  of  the  franchise,  and 
that,  as  this  was  not  performed,  such  fran- 
chise never  vested  in  the  railroad,  and  there 
could,  therefore,  be  no  breach  or  failure  to 
perform  that  would  render  the  defendant 
liable,  for  the  reason  that  the  consideration 
bad  failed. 

[1-3]  We  see  no  escape  from  this  conten- 
tion. Where  a  bond  is  given  for  the  per- 
formance of  a  contract,  and  the  latter  Is 
not  binding  upon  the  parties  for  any  reason, 
there  Is  no  consideration  for  the  bond,  and 
no  action,  therefore,  can  be  maintained  on 


it  9  Corpus  Juris,  p.  20.  Aside  from  this 
rule,  by  the  express  language  of  the  ordi- 
nance it  was  provided  that,  if  a  certificate  of 
approval  from  the  Railroad  Commission  waa 
not  obtained  within  four  months  from  the 
granting  of  the  franchise,  'it  should  be  for- 
felted,  and  that  the  bond  provided  for  should 
be  null  and  void.  Counsel  for  appellant 
seeks  to  avoid  the  effect  of  this  provision  by 
claiming  that  the  words  "shall  be  forfeited," 
as  used  in  the  ordinance  granting  the  fran- 
chise, did  not  ipso  facto  work  a  forfeiture, 
but  that  it  required  a  Judgment  of  the  state 
to  accomplish  that  purpose.  There  is  no 
merit  In  the  contention.  The  provision  is 
self-executing.  Kaiser  Land  Co.  t.  Curry, 
155  Cal.  638,  103  Pac.  341.    • 

[4]  Nor  is  there  any  merit  In  the  dalm 
that  the  franchise  was  breached  by  reason 
of  the  fact  that  the  railroad  commenced 
work  before  the  necessary  permit  had  been 
obtained  from  the  Railroad  Commission,  and 
for  that  reason  defendant  is  answerable  on 
its  bond.  It  is  true  that  the  railroad,  In  an- 
ticipation of  being  granted  its  certificate, 
did  some  minor  construction  work,  but  we 
fall  to  see  how  that  circumstance  can  In  any 
manner  affect  the  question  here  presented. 
Defendant's  obligation  was  conditional  upon 
the  issuance  of  the  necessary  certificate  to 
make  the  franchise  effectual.  The  rights 
and  privileges  sought  by  the  railroad  whidi 
formed  the  consideration  of  the  obligations 
undertaken  by  it  were  never  granted,  and 
there  could,  therefore,  be  no  violation  on  Its 
part  of  the  claimed  obligation  to  complete 
the  road,  and,  this  being  so,  no  liability 
could  accrue  on  a  bond  given  by  the  railroad 
for  the  faithful  performance  of  its  contract. 
Under  such  circumstances,  as  the  trial  court 
found,  the  consideration  for  the  bond  bad 
failed. 

Considering  the  conclusion  we  have  reach- 
ed, it  becomes  unnecessary  to  discuss  the 
question  raised  by  respondent  that  it  waa 
released  from  its  contract  by  reason  of  the 
fact  that  plaintiff  and  the  railrbad  alta«d 
the  terms  of  the  franchise  by  granting  to 
each  other  certain  mutual  concessions. 

For  the  reasons  given,  the  Judgment  is 
affirmed. 

We  concur:  WASTE,  P.  J.;  RICH- 
ARDS, 3. 
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BENNETT  ▼.  BBNNCTT  «t  aL    (dr.  2646.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Jane  10, 1919.) 

JciT  «s>14(6,  8)— RiOHT  TO  Tbial  bt— Ac- 
tion TO  Cancel  Dkkd  ob  to  Quirr  Title. 
An  executor's  action  to  declare  testator's 
deeds  null  and  void  and  require  tliein  delivered 
np  and  canceled,  and  to  adjudge  executor  as 
ineb  to  be  the  owner  of  such  land  and  bar  de- 
fendants' interest,  right,  and  title  therein,  the 
complaint  nut  stating  a  cause  of  action  in  eject- 
ment, must  be  regarded  aa  one  to  set  aside  a 
di'od  or  one  to  quiet  title,  and  is  entirely  equi- 
table, and  plaintiff  is  not  entitled  to  jury  trial, 
and  the  court  may  disregard  a  verdict. 

Appeal  from  Superior  Court  Los  Angeles 
County;    Curtis  D.  Wilbur,  Judge. 

Action  by  B.  S.  K.  Bennett,  executor  of 
tte  estate  of  Mary  Klngsford  Bennett,  de- 
ceaiied.  agBlnst  Nelson  D.  Bennett  and  an- 
other. Judgment  for  defendants,  and  plaln- 
tlir  appeals.    Affirmed. 

J.  B.  Holley,  of  Ix>ng  Beach,  and  I^vl  D. 
Barr,  of  1.08  Angeles,  for  appellant. 

J.  D.  Fredericks,  Byron  C.  Ilanna,  Joseph 
Unsfrrove,  and  Charles  W.  Lyon,  all  of  Los 
Angeles,  for  respondents. 

COXRET,  P.  J.  The  plaintiff  appenls  from 
a   jndKUient    In    favor    of    the    defendnnts. 

The  coinplnint  refers  to  three  deeds  made 
by  plnlntlfT's  testator — one  made  on  March 
18,  l»i:{.  purportiuK  to  convey  a  descrllied 
lot  to  defendimt  NpIsou  D.  Bennett:  one 
made  on  June  21,  1013,  purporting  to  convey 
another  desc-rlbe<d  lot  to  defendant  Edward 
D.  Bennett :  and  one  made  on  August  12. 
191.3.  purporting  to  convey  a  third  de8<Tlbed 
lot  to  defendant  Nelson  D.  Bennett.  It  is 
alleged  thiit  ea<h  of  said  deeds  wns  exei-uted 
while  plaintiff's  testator,  Miirj-  K.  Bennett, 
was  insane,  feeble,  and  mentally  incompe- 
tent to  attend  to  her  business  affairs,  nnd 
that  at  the  stated  times  nnd  while  the  said 
Mnry  K.  Bennett  was  so  Insane,  etc..  the  de- 
fendants unduly  Intliienced  her  to  make  said 
deeds:  that  the  deeds  were  e.\e<-uted  with- 
out liny  consideration  therefor.  It  Is  further 
alleged  that  the  deeds  were  never  delivered, 
but  were  handed  to  the  defendiint  Edward 
D.  Bennett  by  the  said  Mnry  K.  Bennett, 
with  instructions  to  take  said  papers  and 
take  care  of  them  for  her,  for  fenr  some- 
thing might  bap|)en  to  her:  that  thereafter, 
without  said  deeds  ever  having  been  deliv- 
ered, they  were  placed  on  record  by  the  de- 
fendants for  the  purpose  of  cheating  the 
■aid  &lary  K.  Bennett  and  her  estate  out  of 
■aid  proiierty.  It  is  further  alleged  that  said 
Mary  K.  Bennett  never  Intended  to  part  with 
the  title  or  any  part  thereof  during  her  life- 
thne.  but  Intended  said  deeds  to  operate  as 
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wills  or  transfers  of  fba  property  after  her 
death ;  that  "she  was  Itasane.  feeble  In  mind, 
and  mentally  incompetent,  and  did  not  know 
the  difference  between  a  deed  and  a  will, 
and  supposed  when  she  signed  said  deeds 
that  she  was  making  a  disposition  of  her 
property  in  the  same  way  that  she  would  by 
a  will  properly  executed." 

Based  upon  these  allegations,  and  the  al- 
leged facts  that  on  the  18th  day  of  March, 
1913.  the  said  Mary  K.  Bennett  was  the  own- 
er and  In  possession  of  said  lots,  and  that 
she  died  on  the  16th  day  of  October,  1913, 
and  that  the  plaintiff  is  the  duly  qualitled 
executor  of  her  last  will  and  testament,  the 
plaintiff— 

"therefore  alleges  that  the  said  real  estate 
hereinbefore  belonged  to  the  said  Mary  K.  Ben- 
nett at  the  time  of  her  death,  and  she  was  the 
owner  and  holder  thereof  in  fee  simtile.  and  the 
same  is  now  a  part  of  the  estate  of  the  said 
Mary  K.  Bennett  and  now  belongs  to  this  plain- 
tiff aa  executor  of  the  estate." 

.  The  prayer  Is  that  said  deeds  each  be  de- 
clared to  be  null  and  void  and  be  delivered 
up  and  canceled;  that  it  be  adjudged  that 
plaintiff,  as  executor,  is  the  owner  of  said 
land,  and  that  the  defendants  have  not  any 
right,  title,  or  interest  therein:  and  that  de- 
fendants be  forever  debarred  from  asserting 
any  right,  title,  or  Interest  therein. 

We  have  thus  carefully  set  forth  the  Is- 
sues, and  the  only  Issues,  proffered  by  the 
complaint,  because  the  appeal  rests  solely 
upon  the  ground  that  appellant  has  been  de- 
prived of  the  right  to  a  trial  by  Jury,  a  right 
which  he  cannot  maintain  unless  the  action  is, 
In  respect  to  some  issue  therein,  an  action  at 
law.  The  case  was  tried  before  a  jury, 
which  rendered  a  general  verdict  for  the 
plaintiff.  The  court  also  submitted  to  the 
Jury  six  special  Interrogatories,  of  which 
the  Jnry  an.swered  only  three.  Thereafter 
the  Judge  who  presided  at  the  trial  sei  aside 
the  verdict  and  made  Ondlngs  of  fact  and 
conclusions  of  law,  pursuant  to  which  he 
causeil  Judgment  to  be  entered  in  favor  of 
the  defendants. 

Apiiellant  concedes  that  In  a  case  In  equi- 
ty a  Jury  acts  only  In  an  a<IvI.sory  capacity 
and  Its  verdict  may  be  disregarded  by  the 
court.  He  contends,  however,  that  the  case 
is  one  "of  mixed  law  and  equity,  the  pro|tosl- 
tlon  of  delivery  of  deeds  being  p-ii-eiy  a 
law  proposition,  and  one  In  which  the  Jury 
has  the  power  to  render  a  verdict":  that 
therefore,  if  the  court  was  not  satisfied  with 
the  verdict,  its  utmost  power  was  the  power 
to  grant  a  new  trial,  wherein  tlie  plaintiff 
might  again  claim  the  right  of  trial  by  Jury. 

If  this  had  been  an  action  in  ejectment, 
an  action  wherein  the  right  to  possession  of 
real  property  was  the  real  Issue  involved, 
nnd  the  delivery  or  nondelivery  of  the  deeds 
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bad  bees  in  dUnmte,  we  would  bare  an  ac- 
tloii'  at  law  and  issues  at  law  upon  wbicb  the 
parties  would  be  entitled  as  of  rigbt  to  a 
Jury  trlaL  But  the  cause  of  action  stated 
In  the  complaint  bere  is  entirely  of  an  equi- 
table nature.  Tbis  Is  so,  whether  the  action 
be  regarded  as  one  brought  to  set  aside  deeds 
obtained  by  fraudulent  means,  or  be  con- 
sidered as  ah  ordinary  action  to  quiet  title. 
The  allegations  concerning  delivery  of  the 
deeds  are  no  part  of  any  cause  of  action 
pleaded  by  the  plaintiff,  except  as  those  al- 
legations are  Incidental  to  the  application 
made  for  equitable  relief.  The  complaint 
does,  not  show  that  the  decedent  at  the  time 
of  her  death  was  in  possession,  or  that  plain- 
tiff ever  was  in  possession,  or  that  defend- 
ants are  in  possession  of  the  property  or  any 
part  thereof,  and  does  not  demand  possession. 
It  does  not  state  a  cause  of  action  in'  eject- 
ment The  answer  raises  issues  upon  the 
allegations  of  the  complaint  concerning  the 
deeds  made  to  defendants,  and  denies  the 
plaintiff's  claim  of  ownership.  It  is  silent 
oh  the  subject  of  possession.  The  defend- 
ants were  content  to  rest  on  their  denials 
and  to  demand  that  the  plaintiff  take  noth- 
ing. If  the  Judge  bad  approved  the  verdict 
of  the  Jury,  ttie  court's  Judgment  would  have 
been  and  could  have  been  nothing  other  than 
a  decree  in  equity.  The  cause  of  action  re- 
lied upon  being  solely  of  equitable  cogni- 
zance, the  plaintiff  was  not  entitled  to  a 
trial  by  Jury.  DaviS  v.  Judson,  159  Cal.  121, 
118  Paa  147.  In  such  a  case  the  verdict  of 
the  Jury,  when  allowed,  was  subject  to  the 
rule  that  In  equity  cases  such  verdict  is  not 
binding  unless  approved  by  the  court.  Sweet- 
ser  V.  Dobbins,  66  Cal.  529,  4  Pac.  640 ;  Rbck- 
hlU  V.  Parker,  22  Cal.  App.  371, 184  Pac.  720. 
The  Judgment  is  affirmed. 

We    concur:     SHAW,     J.;    JAMES,    J. 


HI  Cal.  App.  SM) 

PEOPLE  V.  LOZA:     (Cr.  651.) 

(tMstrict  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    June  6,  1919.) 

Rape      €=>51(7)— Assault— Suffioiknot   or 
•.  Evidence— I DBNTiTT  of  Defkndant. 

In  prosecution  for  assault  with  intent  to 
commit  rape,  involving  the  issue  of  the  identity 
of  defendant  as  tbe  person  who  committed  the 
offense^  evidence  held  to  sustain  conviction. 

Appeal  from  Superior  Court,  Riverside 
County ;  Hugh  H.  Craig,  Judge. 

Porflrio  Loza  was  convicted  of  assault 
ivith  Intent  to  commit  rape,  and  from  Judg- 
ment of  imprisonment  and  from  order  deny- 
ing new  trial,  he  appeals.   Affirmed. 


Albert  D.  TroJiUo,  of  San  Bernardino,  fbr 
appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  Joseph  K 
Lewinsohn,  Deputy  Atty.  Gen.,  for  tbe  Peo^ 
pie. 

JAMES,  J.  Defendant  was  convicted  of 
the  crime  of  assault  with  Intent  to  commit 
rape.  The  appeal  is  from  a  Judgment  of 
imprisonment  and  from  an  order  made  by 
the  trial  conrt  denying  to  defendant  a  new 
triaL 

In  support  of  the  claim  for  reversal  of  the 
Judgment  it  Is  contended  that  the  evidence 
was  Insufficient  to  warrant  the  verdict  of 
the  Jury,  particularly  in  that  the  identity  of 
the  defendant  as  being  the  person  who  com- 
mitted tbe  alleged  assault  was  not  estab- 
lished. We  have  carefully  examined  tbe 
transcript  of  the  evidence,  and  think  that 
sufficient  evidence  is  shown  to  fully  support 
the  verdict.  A  young  girl,  about  the  age  of 
18  years,  was  on  her  way  home  from  school 
in  a  country  district  in  tbe  county  of  River- 
side on  a  day  in  November,  1918.  It  was 
approaching  dark,  and  her  way  led  along  an 
uninhabited  road,  by  the  side  of  which  was 
brush  or  shrubbery.  While  passing  along 
this  road  she  was  accosted  and  seized  by  a 
Mexican,  thrown  to  the  ground,  and  the  rape' 
was  attempted.  In  order  to  still  her  cries 
the  assailant  beat  her  in  the  face  so  that 
blood  ran,  and  the  child  became  partially  un- 
conscious. However,  before  the  act  designed 
had  been  accomplished,  the  assailant,  evi- 
dently becoming  frightened  at  some  noise, 
left  his  victim  and  ran  away.  Before  doing 
so,  however,  he  had  not  only  beaten  tbe  girl, 
as  we  have  narrated,  but,  as  evidence  of  hia' 
ultimate  purpose,  had  torn  her  undercloth- 
ing almost  from  her  body.  On  the  morning 
following  the  assault  several  Mexicans  were 
brought  before  the  little  girl,  and  she  identi- 
Qed  the  appellant  as  being  the  man  who  bad 
assaulted  her.  His  description  tallied  with 
tbe  picture  of  her  assailant  as  it  appeared 
to  her  mind.  However,  at  the  trial  she  would 
not  swear  positively  that  appellant  was  the 
assailant,  and  it  is  because  of  her  qualified. 
answers  in  this  regard  that  counsel  now  con- 
tends that  no  sufficient  identification  waa 
shown.  Among  the  statements  made  in  her 
testimony,  the  Child,  when  asked  if  she  was 
positive  that  the  appellant  was  tbe  man  who 
assaulted  her,  said: 

"Yes ;  I  am  positive  of  it,  bnt  I  won't  swear 
to  it;  I  am  as  positive  as  possible  to  be,  but  X 
won't  swear  because  I  may  be  mistaken." 

When  asked  as  to  what  had  been  lier  state 
of  mind  when  the  man  was  first  brought  be- 
fore her  the  day  after  the  assault  had  been 
committed,  regarding  his  Identity,  she  8aid^ 

"Well,  I  was  certain  he  was  tbe  man  when 
I  saw  him.  Q.  Are  you  still  of  that  opinion? 
A  I  am." 
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There  waa  the  testimony^  of  another  school 
girl  who  had  passed  along  that  road  earlier 
In  the  afternoon,  to  the  effect  that  she  had 
been  porsned  by  a  Mexican,  and  that  in  her 
opinion  the  appellant  was  the  man  whom 
she  had  seen  at  that  time.  But  this  was  not 
an.  After  the  appellant  had  been  arrested 
and  taken  to  the  Jail  he  made  statements 
which,  in  etrect,  admitted  that  he  had  com- 
mitted an  assault  upon  the  young  girl  at  the 
time  charged.  It  is  argued  that  these  state- 
ments were  disconnected,  indefinite,  and  not 
properly  interpreted,  but  an  examination  of 
them  will  show  that  at  least  one  of  the  wit- 
nesses who  beard  the  statements  testified 
positively  that  he  did  hear  from  the  lips  of 
the  defendant  the  direct  admission  that  he 
had  had  improper  relations  with  a  child. 
These  statements  were  brought  out  by  in- 
quiry being  made  of  the  appellant  as  to  the 
cause  of  his  arrest  The  evidence  as  to 
the  identity  of  the  defendant  was  fully  as 
strong  as  that  shown  In  the  case  of  People 
V.  Delgndo,  175  Pac.  24,  where  the  Judgment 
was   sustained. 

We  find  no  error  here  sufficient  to  warrant 
an  order  of  reversal. 

The  Judgment  and  order  are  affirmed. 

We  concur:    CONRBY,  P.  J.;  SHAW,  J. 


(41  Cal.  App.  294) 

TITLE  LAND  CX).  v.  8CHAEFBB  et  al. 
(Ov.  2657.) 

(District   Gonrt   of  Appeal,   Second   District, 
Division  1,  Galifomia.    May  27, 1919.) 

1.  Atpeai.  and  Ekbob  *s>938(1)— Bbview— 
Pbesdhptiohs— Nkw  Tbiai.. 

On  appeal  from  order  denying  new  trial, 
where  no  afSdavlts  bad  been  filed  in  support 
of  motion,  and  where  record  on  appeal  fails 
to  show  on  what  ground  motion  for  new  trial 
was  made,  court  will  presnme  that  order  de- 
nying motion  was  properly  made;  there  being 
no  affirmative  showing  of  error  in  view  of  Code 
dr.  Proc  S  667,  subds.  1-A. 

2.  Afpeai.  and  Ebbob  «=»653(1)  —  Rboobd — 
Ttpbwbittbn  Form  —  CoMruANCK  with 
Statute. 

On  appeal  from  order  denying  new  trial, 
where  appellants  did  not  avail  themselves  of 
Code  Civ.  Proc.  f  963a,  providing  that  appel- 
lant, in  lieu  of  preparing  and  settling  a  bUl  of 
exceptions  pursuant  to  section  650,  may  file 
notice  with  clerk  requesting  transcript  to  be 
ctasidered  when  certified  by  court  in  lieu  of 
bill  of  exceptions,  statement  in  support  of  mo- 
tion for  new  trial,  as  settled  and  allowed  by 
conrt,  brought  up  in  typewritten  form,  was 
unauthorized  in  such  form  and  could  not  be 
considered. 


8.  Affkal  and  Ebbob  '«si55S(l>— Rkcobd-^ 
Ttpewbittkn  Fobu— Biix  of  Exckptiokb., 
Code  Civ.  Proc  U  Q^^.  ^5Sc,  authorizing 
typewritten  form  of  record  on  appellant's  ap- 
plication for  transcript  to  be  certified  by  court 
and  considered  in  lieu  of  bill  of  exceptions,  has 
no  application  to  bill  of  exceptions  or  state- 
ments settled  and  allowed  by  trial  judge  as  pro- 
vided in  section  6S3. 

Appeal  from  Superior  Conrt,  Loa  Angeles 
County ;  Sidney  N.  Reeve^  Judge. 

Action  by  the  Title  Land  Company  against) 
B.  O.  Schaefer  and  another.  From  Judgment 
for  plaintiff  and  from  ordn  denying  motion 
for  new  trial,  defendants  appeal.    Affirmed, 

Charles  Lentz  and  W.  J.  Davis,  both  of  Los' 
Angeles  (Howard  F.  Shepherd,  of  Los  An- 
geles, of  counsel),  for  appellants. 

John  F.  Poole,  of  Los  Angeles,  for  respond- 
ent 

SHAW,  J.  Defendants  appeal  from  a 
Judgment  rendered  by  the  court  In  favor  of 
plaintiff,  quieting  its  title  to  a  certain  lot 
of  land  described  In  the  complaint  and  also 
from  an  order  of  court  made  denying  their 
motion  for  a  new  trial. 

[1]  No  argument  Is  made  by  appellants 
urging  a  reversal  of  the  Judgment  for  any 
error  disclosed  by  the  Judgment  rolL  In 
their  brief,  however,  they  Insist  not  only 
that  the  evidence  Is  insufficient  to  support 
certain  findings,  but  complain  of  rulings  of 
the  court  both  In  admitting  and  rejecting 
evidence  offered,  by  reason  of  which  they! 
insist  that  the  court  erred  In  denying  their; 
motion  for  a  new  trial.  No  record  is  present- 
ed upon  which  the  court  may  review  the  rul-' 
Ings  complained  ot  The  motion  for  new 
trial  was  made  upon  a  statement  the  correct- 
ness of  which  Is  certified  by  the  Judge  who 
tried  the  case;  and  while  the  record  shows 
that  defendants*  motion  for  a  new  trial  was 
by  order  of  the  court  denied,  It  falls  to  show 
upon  what  ground  the  motion  for  a  new  trial 
was  made.  For  aught  that  appears  to  the 
contrary,  It  may  have  been  made  for  any  one 
or  all  of  the  causes  specified  in  subdivisions 
1,  2,  S,  and  4  of  section  657,  Code  of  Civil 
Procedure,  In  which  event  such  grounds  must 
be  made  to  appear  by  affidavits,  none  of 
which  were  filed.  We  must,  in  the  absence 
of  an  affirmative  showing  of  error,  presume 
the  order  denying  the  motion  was  properly 
mad& 

[2]  The  statement  In  support  of  defend- 
ants' motion  for  a  new  trial,  as  settled  and 
allowed  by  the  court  is  brought  up  In  type- 
written form.  No  authority  or  warrant  for 
such  procedure  exists.  Section  953a,  Code 
of  Civil  Procedure,  provides  that  one  de- 
siring to  appeal  may,  "in  lieu  of  preparing 
and  settling  a  bill  of  exceptions  pursuant 
to  the  provlslcms  of  section  650  of  this  Code," 
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adopt  the  procedure  therdn  prescribed  for 
obtaining  and  presenting  to  the  court  a 
phonographic  report  of  the  proceedings  had 
and  taken  at  the  trial,  to  the  truth  of  which 
the  Judge  should  certify,  and  when  so  settled 
it  shall  be  deemed  a  part  of  the  Judgment 
roll  and  on  appeal  considered  a  part  of  the 
Judgment  roll.  Section  053c,  Code  of  Civil 
Procedure,  provides  that  where  an  appellant. 
In  adopting  a  procedure  for  presenting  a 
record  for  review,  avails  himself  of  the  pro- 
visions of  section  953a,  such  transcript  need 
not  be  printed,  but  "in  filing  briefs  on  said 
appeal  the  parties  must,  however,  print  In 
their  briefs,  or  in  a  supplement  appended 
thereto,  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  court." 

[3]  The  provisions  of  these  sections  have 
no  application  to  bills  of  exception  or  state- 
ments settled  and  allowed  by  the  trial  Judge 
as  provided  In  section  653,  Code  of  Civil 
Procedure.  When  such  method  of  bringing; 
np  the  record  is  adopted,  it  must  be  present- 
ed by  a  printed  transcript  thereof.  It  Is 
only  In  those  cases  where  the  appellant  avails 
himself  of  the  provisions  of  section  953a, 
Code  of  Civil  Procedure,  that  he  may  adopt 
a  typewritten  form  in  bringing  up  the  record. 
Appellants  did  not  avail  themselves  of  the 
provisions  of  this  section,  but,  for  the  pur- 
pose of  illustrating  the  alleged  errors  com- 
mitted by  the  court,  procured  the  settlement 
of  a  statement  nsed  on  their  motion  for  a 
new  trial.  The  record  so  presented  in  type- 
written form  is  unauthorized  by  the  sections 
of  the  Code  to  which  we  have  referred,  and 
bence  cannot  be  considered  In  support  of 
their  appeal  from  the  order  denying  their 
motion  for  a  new  trial. 

There  appears  to  be  no  error  disclosed  by 
the  Judgment  roll,  and  for  the  reasons  given 
no  authenticated  record  is  presented  upon 
which  we  can  say  the  trial  court  erred  in 
denying  defendants'  motion  for  a  new  trial. 

The  Judgment  and  order  are  therefore  af- 
firmed. 

We  concur:   CONRET,  P.  J.;   JAMES,  J. 


(41  Cal.  App.  232) 

TAYLOR  V.  BALLARD  et  al.    (Civ.  2761.) 

(District  Court  of  Appeal,  First  District,  Dl- 
yision  2,  California.  May  20,  1919.  Rehear- 
ing Denied  by  Supreme  (3ourt  July  17,  1910.) 

1.  Afpeai.  and  Ebbob  4=>1170(12)— Reveb- 
SAL — Statotb  Decbeb — Wat  of  Necebsitt. 
In  suit  to  quiet  title,  decree  quieting  plain- 
tiff's title  subject  to  a  right  of  way  "of  neces- 
sity" across  it  in  favor  of  defendants  held  not 
erroneous,  in  view  of  Const,  art.  6,  i  4%,  Code 
Civ.  Proc.  §  475,  Civ.  Code,  i§  3353,  3354,  3357, 
as  to  disregard  of  technical  error,  as  giving  a 
right  of  way  of  necessity  in  the  absence  of 


claim  therefor  In  the  pleadings,  where  contraet 
right  to  way  was  established,  and  only  effect 
of  remand  would  be  to  strike  out  superfluous 
words  "of  necessity." 

2.  Easements  «=»12(3)  —  Right  of  Wat  — 
Tkmpobabt  and  TJnokbtain  Chabacteb. 

Temporary  easement  In  the  nature  of  a 
right  of  waj  granted  defendants  in  suit  to  quiet 
title  over  plahitifl's  land  held  not  open  to  at- 
tack <m  account  of  its  temporary  character  and 
the  claimed  uncertain  character  of  the  right  of 
way,  where  contract  on  which  right  wag  based 
provided  that  temporary  way  was  to  be  super- 
seded by  a  permanent  way. 

3.  Easements   «=>22— Innocent  Pubchabes 
— Fbeedom  fbom  Easement. 

If  a  purchaser  bought  without  Icnowledge  of 
an  unrecorded  contract  granting  to  prior  pur- 
chasers of  other  land  a  temporary  right  of  way, 
and  also  without  knowledge,  actual  or  imputed, 
of  facts  sufficient  to  put  a  prudent  buyer  on  in- 
quiry, she  took  title  free  from  the  use  of  the 
right  of  way  in  the  prior  purchasers,  and  could 
convey  good  title  to  a  purchaser  from  her, 
though  he  was  fully  informed  of  the  prior  pui^ 
chasers'  claims. 

4.  Easements  «=s>22— Notiob  oi  Right   o» 
Wat. 

The  purchaser  of  land  was  charged  witli 
notice  of  an  easement  in  the  nature  of  a  right 
of  way  across  it  in  favor  of  prior  purchasers 
from  her  vendor,  though  she  was  el8ewher« 
when  her  purchase  was  consummated ;  the  way 
across  the  land  purchased  beiag  obvious  and 
noticeable. 

5.  Easements  €=322— StrBJXCTiON  to  Right 
OF  Wat. 

Where  the  purchaser  of  land  was  charged, 
on  account  of  the  open  and  visible  character  of 
the  road,  with  notice  of  an  easement  in  the  na- 
ture of  a  right  of  way  across  the  land  purchas- 
ed, on  account  of  the  purchaser's  failure  to  ob- 
tain information  regarding  the  right  of  way, 
the  title  of  the  purchaser  from  her  was  subject 
to  such  right  of  way, 

6.  Easements  <S=a36(3)  —  Exxstencb  —  Sum- 
CUNCT  OF  Evidence. 

In  suit  to  quiet  title  against  defendants  set- 
ting up  an  easement  in  the  nature  of  a  right 
of  way,  if  the  burden  was  on  defendants  t» 
prove  notice  to  or  knowledge  of  the  right  of 
way  In  plaintiff's  grantor  when  she  purchased 
the  land,  they  met  such  burden  by  proof  of  the 
patent  existence  and  constant  use  of  the  road. 

Appeal  from  Superior  Cotirt,  Alameda 
County ;  William  H.  Waste,  Judge. 

Action  by  Henry  W.  Taylor  against  li. 
V.  Ballard  and  others.  From  the  Judgment, 
plaintiff  appeals.    Affirmed. 

Chas.  F.  Hanlon,  of  San  Francisco,  for  ap- 
pellant 

J.  Early  Craig,  of  San  Francisco,  for  re- 
spondents. 

BRITTAIN,  J.  The  plalntlfr.  Henry  W. 
Taylor,  appeals  from  a  Judgment  quieting 
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(in 
bis  title  to  24%  acres  of  land  in  the  Olare- 
uont  district  of  Berkeley,  snbject  to  a  right 
of  way  across  It,  adjudged  to  belong  to  the 
respondents  E.  D.  Walden  and  Virginia  B. 
Walden. 

The  parties  dalm  ftom  a  common  source  of 
titl&  B.  B.  Hewlett  and  lone  Fore  Hewlett, 
bis  wife,  the  common  grantors,  acquired 
title  to  27  acres  of  land,  bounded  on  the 
north  and  east  sides  by  a  deep  canyon  with 
precipitous  sides.  Between  the  land  and  the 
nearest  public  roads  on  those  sides  interval- 
ed  the  lands  of  other  owners.  The  land 
abutted  ou  the  south  upon  the  Alrarado 
road.  In  1912  the  Hewletts  sold  to  the  Wal- 
dms  2V&  acres  in  the  northeast  comer  of  the 
27-acre  tract,  where  the  respondents  estab- 
lished their  home.  The  only  means  of  access 
to  It  was  from  the  Alvarado  road  over  the 
remaining  24%  acres.  Coincident  with  the 
conveyance  to  the  Waldens,  the  grantors  and 
the  grantees  named  in  the  deed  executed  an 
instrument  in  whlcb  they  were  respectively 
designated  as  "first  party"  and  "second  par- 
ty."   Its  eflfectlye  words  were  that — 

"The  first  party  hereby  agrees-  to  allow  second 
party,  his  beirs  and  assigns,  to  use  a  temporary 
right  of  way  over  and  across  the  lands  of  the 
first  party,"  that  is,  the  lands  in  suit,  "said 
temporary  right  of  way  being  described  as  fol- 
lows: {here  follows  a  description  by  courses 
and  distances  from  a  point  on  the  southern 
boondary  of  the  tract,  to  the  intersection  of  the 
right  of  way  line}  with  the  western  side  line  of 
that  parcel  of  land  conveyed  by  party  of  the 

first to  party  of  the  second  part  by  deed 

of  even  date  herewith.  The  second  party  here- 
by agrees  to  surrender  and  relinquish  all  claim 
to  said  temporary  right  of  way  immediately  up- 
on receipt  of  written  note  from  first  party  that 
said  first  party  has  selected  and  established  a 
permanent  right  of  way  over  and  across  his 
said  lands." 

It  was  the  right  of  way  so  established  that 
was  decreed  to  belong  to  the  respondents. 

The  broad  ground  of  appellant's  attack  on 
the  decree  rests  on  the  fact  that  before  this 
right  of  way  agreement  was  recorded  the 
Hewletts  conveyed  the  24%  acres  to  Mrs. 
Uary  A.  Huntlngtaa  without  her  having 
actual  notice  of  the  contract  or  knowledge 
of  the  existence  of  the  road,  and,  it  is  ar- 
gued, she,  therefore,  took  title  free  from  the 
easement,  and  conveyed  equally  good  title 
to  her  grantee,  Taylor,  the  appellant,  even 
though  be  knew  of  the  existence  of  the  agree- 
ment at  the  time  he  received  conveyance  from 
Mrs.  Huntington. 

At  the  close  of  an  able  and  exhaustive 
brief  counsel  for  the  appellant  has  well  sum- 
marized his  grounds  of  attack  in  five  propo- 
sitions, upon  which  reversal  is  asked.  From 
a  careful  examination  of  the  record,  and  a 
consideration  of  the  printed  and  oral  argu- 
ments of  counsel  and  the  authorities  relied 
upon  by  them,  the  conclusion  has  been  reach- 
ed titot  the  Judgment  must  be  affirmed.  For 
1S2P.-80 
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convenience  In  stating  the  grounds  of  the 
decision,  the  appellant's  five  propositions  are 
discussed  in  an  order  difTering  from  that  of 
their  presentation. 

[1]  The  appellant's  fifth  proposition  is  that 
the  court  erred  in  giving  judgment  for  a 
right  of  way  of  necessity  when  no  such  claim 
was  set  up  In  the  pleadings.  The  attack  is 
made  upon  the  fourth  paragraph  of  the  de- 
cree, In  which  it  1b  stated  the  respondents 
are  the  owners  and  in  possession  of  a  right 
of  way  of  necessity,  which  is  described  as 
it  was  described  in  the  agreement,  and  that 
until  the  selection  and  establishment  by  the 
plaintlfT  or  his  successors,  as  the  grantee  by 
mesne  conveyances  from  the  Hewletts,  of  a 
permanent  right  of  way,  the  respondents 
and  their  successors  are  entitled  to  tlie  use  of 
the  right  of  way  described.  The  decree 
established  the  respondent's  right  to  use  the 
easement.  The  facts  on  which  this  right  de- 
pended are  to  be  found  either  expressly  stat- 
ed or  necessarily  implied  in  the  findings.  If 
the  right  to  the  use  exists,  the  words  "of  ne- 
cessity" are  superfluous.  They  neither  add 
to  nor  detract  from  the  force  of  the  judg- 
ment, and  are  not  to  be  construed  in  any 
narrow  or  technical  sense  to  defeat  It.  The 
findings  show  that  the  only  means  of  access 
to  the  Walden  land  is  a  road  over  the  ap- 
pellant's land,  and  that  as  a  part  of  the  con- 
sideration of  the  purchase  by  the  respond- 
ents the  Hewletts,  after  causing  the  partic- 
ular road  to  be  surveyed,  executed  the 
agreement  by  which  the  right  of  way  was 
established.  Broadly  speaking,  it  is  neces- 
sary to  the  use  of  the  Walden  land,  and  in 
that  sense,  no  doubt,  the  phrase  was  used. 
It  was  descriptive  merely,  and  the  only  pos- 
sible result  of  a  reversal  of  the  Judgment 
on  this  ground  would  be  to  permit  a  pen  to 
be  drawn  through  the  superfluous  words. 
A  judgment  will  not  be  reversed  for  a  matter 
of  form  nor  upon  a  rigid  interpretation  of 
an  Immaterial  statement  of  fact,  even  though 
teCbnlcal  error  appears.  Ck>nst.  Cal.  art.  6, 
§  4%;  Code  Civ.  Proc.  475;  Civ.  Code,  H 
3533,  3534,  and  3537;  Webster  v.  King,  38 
Cal.  848;  Stoddart  v.  Burge,  53  Cal.  395; 
San  Francisco,  etc.,  Ry.  Ca  T.  Iieviston,  184 
Cal.  416,  66  Pac.  473. 

[2]  In  the  appellant's  fourth  proposition 
he  attacks  what  is  claimed  to  be  the  tempo- 
rary and  uncertain  character  of  the  right  of 
way,  but  the  argument  is  based  upon  the 
assumption  that  the  right  of  way  was  one 
resting  upon  implication  upon  the  severance 
of  the  Walden  land  from  the  main  body. 
If  such  were  the  case,  the  facts  on  which 
appellant  relies  might  have  controlling  force, 
but  as  against  the  definite  agreement  for  a 
particular  right  of  way,  it  is  Immaterial  that 
the  respondents  in  good  weather  at  times 
made  use  of  an  equally  well-defined  road, 
described  as  a  little  cut-ofF,  a  straight  up  and 
down  road,  which  branched  from  the  con- 
tractual right  of  way  near  one  end,  rejoln- 
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ing  it  near  the  o&er  end,  and  was  wholly 
OD  tbe  24^  acres.  Neither  is  it  material 
that  there  were  cattle  trails  npon  the  appel- 
lant's land.  The  respondents'  right  rested 
on  the  express  contract  and  not  upon  either 
an  implication  of  a  technical  way  of  neces- 
sity or  adverse  user.  It  is  argued  that  an 
easement  must  be  permanent  and  not  a  mere 
temporary  license.  The  cases  cited  to  sup- 
port this  argument  had  to  do  with  different 
conditions.  They  do  not,  nor  could  they, 
change  the  ordinary  rules  of  law  relating 
to  contract.  There  is  no  magic  in  the  use 
of  the  word  "easement,"  and  a  right  of  way 
expressly  granted  for  a  limited  period  or 
upon  a  contingency  or  condition  is  Just  as 
firmly  vested  for  the  time  being  as  would  be 
a  leasehold.  It  is  suggested  that,  as  the 
Uewletts  have  parted  with  title  to  the  24% 
acres,  the  contingency  provided  in  the  con- 
tract can  never  arise.  If  this  were  so,  un- 
der the  very  terms  of  the  contract  the  right 
of  way  would  be  permanent  and  the  appel- 
lant's contention  In  that  regard  would  fail. 
The  Judgment,  however,  expressly  determines 
that  the  appellant  and  his  successors  are 
vested  with  the  same  power  reserved  by  the 
Hewlctts  to  designate  another  and  perma- 
nent right  of  way. 

[3,4]  Counsel  for  the  appellant  desig- 
nates his  second  proposition  as  a  corollary  of 
the  first,  and  because  of  their  close  relation- 
ship they  are  considered  together.  The  rule 
of  law  asserted  on  behalf  of  the  appellant 
Is  well  established.  If  Mrs.  Huntington 
bought  from  Hewlett  without  knowledge  of 
the  unrecorded  contract,  and  also  without 
knowledge,  actual  or  imputed  to  her,  of  facts 
sufficient  to  put  a  prudent  buyer  upon  in- 
quiry, she  took  title  free  from  the  use,  and' 
liad  the  right  to  convey  equally  good  title 
to  her  purchaser,  even  though  be  was  fully 
informed  of  the  respondents'  claims.  Pom- 
eroy's  Eq.  Jur.  (3d  Ed.)  754.  Under  the  facts 
of  this  case  it  does  not  appear  that  Mrs. 
Huntington  was  in  a  position  to  rely  upon 
the  nonrecordation  of  the  contract  because 
the  condition  of  the  land  was  such  as  to  re- 
quire her  as  a  prudent  purchaser  to  inform 
herself  regarding  the  possessory  use  of  the 
well-defined  road.  The  rule  applicable  to 
the  facts  disclosed  by  the  evidence  and  in- 
corporated in  the  findings  was  that  announc- 
ed and  clearly  illustrated  in  a  recent  opin- 
ion written  by  Mr.  Justice  Olney,  and  which 
met  the  unanimous  concurrence  of  the  mem- 
bers of  the  Supreme  Court: 

"Actual  occupancy  of  the  land,  posseBsio  pe- 
dis, has  always  been  held,  in  the  absence  of 
qualifying  circumstances,  to  be  possession  of  a 
character  sufficient  to  constitute  or  establish 
notice."  Randall  v.  AUen,  180  Pac.  941,  May 
2,  1919. 

Upon  this  branch  of  the  case  the  facts  are 
that  about  a  year  after  the  contract  for  the 
right  of  way  was  executed,  Hewlett,  then 


being  Indebted  to  Mrs.  Huntington  to  the 
amount  of  $250,000  or  therealiouts.  Joined  by 
his  wife,  conveyed  to  his  creditor  the  24% 
acres,  on  an  agreed  valuation  of  $21,500  to 
be  set  off  against  his  debt.  This  transaction 
took  place  in  Los  Angeles.  Neither  Mrs. 
Huntington  nor  her  son  who  was  representr 
ing  her  caused  any  examination  to  be  niade^ 
either  of  the  title  or  of  the  land.  At  that 
time  the  road  along  the  <!ontractual  right  of 
way  bad  been  graded  with  plow  and 
scraper  to  a  width  of  10  feet,  after  the  brush 
bad  been  cut  out  As  found  by  the  court, 
it  follows  the  meanders  of  the  hills  and  cuts 
de^ly  into  tlie  hillsides  and  into  the  sur- 
face of  the  land,  and  at  places  runs  over 
substantial  fills.  It  was  in  daily  use  by  the 
Waldens  and  persons  visiting  their  premises, 
as  a  road  for  vehicles,  pedestrians,  and  live 
stock.  This  road,  with  the  simil.-irly  con- 
structed and  visible  cut-off  entirely  on  the 
24%  acres,  by  reason  of  the  configuration  of 
the  land,  furnished  the  only  means  of  access 
to  the  Walden  house.  The  road  and  the 
house  are  clearly  apparent  from  a  photograph 
introduced  in  evidence  on  l)ehalf  of  the  plain- 
tiff. The  appearance  of  the  road  showed  its 
purpose  was  to  permit  access  to  Walden^ 
home;  its  condition  and  constant  use  were 
facts  which  no  buyer  could  safely  refuse  or 
neglect  to  observe.  A  purchaser  may  not,  by 
failing  to  acquaint  herself  with  the  open  and 
clearly  discernible  possession  and  use  of  the 
land  by  another  than  her  prospective  ven- 
dor, avoid  making  inquiry  on  the  subject, 
and  thereby  evade  the  rule  In  regard  to  no- 
tice as  well  as  its  consequences.  Scheerer  v. 
Cuddy,  85  Cal.  273,  24  Pac  713.  The  buyer. 
In  this  instance,  Mrs.  Huntington,  was  bound 
to  know  who  was  in  possession  of  the  prop- 
erty, and  Is  chargeable  with  notice  of  the 
occupants'  title.  Beattle  ▼.  Crewdson,  124 
Cal.  679,  67  Pac.  463. 

It  is  argued  that  this  rule  does  not  apply 
to  the  present  case,  because  both  Mrs.  Hnntr 
ington  and  her  son,  Mr.  H.  B.  Huntington, 
were  in  Los  Angeles,  and  therefore  it  was 
impracticable  for  them  to  visit  and  examine 
the  land.  The  bnyer  might  readily  have  bad 
another  make  the  examination  for  her. 

After  submission  tlie  case  was  reopened  to 
enable  counsel  for  the  appellant  to  make  a 
tender  of  additional  evidence  to  the  effect 
that  neither  Mrs.  Huntington  nor  lier  son 
had  ever  seen  the  property,  tliat  it  was  im- 
practicable for  them  to  have  seen  it  by  rea- 
son of  their  residence  in  Southern  California, 
and  that  they  had  no  actual  notice  of  the 
existence  of  the  road  or  the  physical  con- 
formation of  the  land.  Under  the  rule  ap- 
plicable to  such  cases,  this  amounted  to  an 
excuse  for  not  observing  the  rule  requiring 
a  prudent  buyer  to  inform  herself  concerning 
the  rights  of  third  persons  openly  using  the 
land.  Such  evidence  was  immateriui.  There 
was  no  error  in  rejecting  it. 

It  was  stipulated  Mrs.  Huntington  received 
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the  4eed  from  the  Hewlbtts  "and  the  tiae 
of  tbe  property  In  good  faith  and  ft>r  valoe." 
There  was  no  Imputation  of  bad  faith  on 
tbe  pnrt  of  Mrs.  Huntington.  The  whole 
record  shows  tbe  only  substantial  question 
was  whether  or  not  tbe  physical  conditions 
were  such  as  to  bring  her  within  the  rule 
of  Randall  v.  Allen  and  Seattle  t.  Crewd- 
Bon.  The  findings  leave  no  doubt  upon  that 
subject,  and  they  are  supported  by  the  evi- 
dence. 

[i]  Upon  conflicting  evidence  tbe  court 
found  that  before  the  appellant  contracted 
to  purchase  from  Mrs.  Huntington,  he  bad 
actual  knowledge  of  the  existence  of  tbe 
road,  the  Waldens'  use  of  It,  and  the  fact 
that  the  only  means  of  Ingress  to  and  egress 
ftam  the  Walden  lands  was  over  the  lands 
the  appellant  subsequently  purchased.  Hla 
cbntract  to  purchase  was  recorded  prior  to 
the  recordation  of  the  Walden  contract,  and 
tbe  deed  to  the  appeUant  was  executed  2^ 
months  after  the  recordation  of  the  Walden 
cootmct  The  rights  acquired  by  him  under 
bis  oontract  of  purchase  were  in  no  respect 
superior  to  those  acquired  by  Mrs.  Hunting- 
ton. He  was  charged,  as  she  was,  with  no- 
tice by  the  physical  conditions  and  the  Wal- 
dens^ use  of  the  rU^t  of  way.  Hia  title  is 
subject  to  the  right  of  way,  not  by  reason  of 
his  own  actual  knowledge,  but  by  reason  of 
Mrs.  Huntington's  failure  to  obtain  informa- 
tion regarding  facts  of  which  he  knew,  and 
of  which  she  ought  to  have  knovra. 

[tl  The  appellant's  third  proposition  Is  in 
regard  to  the  burden  of  proving  notioe  to 
or  knowledge  of  Mrs.  Huntington.  Even  if 
it  be  assumed  the  burden  was  upon  Walden, 
he  undertook  and  carried  the  burden  by 
proof  of  tbe  physical  conditions,  the  existence 
and  constant  use  of  the  road.  It  is  unneces- 
sary to  enter  upon  a  lengthy  discussion  upon 
minor  points  presented  by  counsel  in  the  ar- 
gument in  support  of  his  five  essential  propo- 
sitions.' None  of  them  warrants  interference 

with  the  action  of  the  trial  court 

'  The  Judgment  IB  affirmed. 

We  concur:  LANGDON.  P.  J.;  HAVEN,  3. 


lO.  Cal.  App.  222) 

EOHIiBERO  V.  HAVENS.    (Ov.  2T42.) 

(District  Court  of  Appeal,  First  District,  Dl- 
Tiaion  2,  California.    May  15,  1819.     Re- 
hearing Denied  June  13,  1919.     Denied 
by  Sopreme  Court  July  14,  1819.) 

1.  Landlobd  and  Tjcnawt  «=>22(1)— Aqbjse- 

'  KENT    FOB    JjaABB — CoUFUrTENESS— ABSBROB 

or  Provision  aqairst  Sublxttino. 
An  agreement  procured  by  plaintiff  as  agent 
for  defendant  held  •  complete  and  valid  agree- 
meat  for  a  lease,  although  not  containing  a  pror 
visioD  against  subletting. 
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2.  ApPEAt.  ANA  EsBoa  «te>9Sl(5)— BvinxNCE 
—PiNoiNOs^— OoMFiJcTS'  iw  Plaintiff's 
Teshmont  AT  DirrxBENT  Tbiau  —  Pbe- 

SDUFTION. 

Where  dealings  occapied  more  than  one 
week,  plaintiff's  failure  to  recall  certain  details, 
four  years  later  to  which  he  had  testified  short- 
ly after  sqch  dealings,  should  not  nullify  his 
entire  testimony,  and  it  will  be  presumed  that 
the  trial  court  weighed  such  Inconsistencies  and 
conflicts  against  plaintiff,  and  its  finding  will 
besnstained. 

3.  Pbincifai.  ano  Aqent  «=>149(^— Breach 
OF  Warkantt  OF  AuTHOBiTT— Acts  Consti- 
tuting Warranty. 

Defendant's  assuming  to  act  as  agent  of  a 
company  in  securing  plaintiffs  services  con- 
stituted a  warranty  of  agency  under  Cir.  Code, 
I  2342,  and  tbe  action,  being  for  breach  thereof 
and  not  one  to  hold  the  defendant  as  a  princi- 
pal under  the  contract,  is  not  within  section 
2343. 

4.  PsmoiPAi,  ARD  Agent  «s>149(2)— Brbach 
OF  Wabrantt  OF  Agent's  AuTHOBrrr— 
Measurx  OF  Dakaoes. 

Plaintiff  should  recover  from  defendant  for 
breach  of  warranty  of  authority  as  agent  the 
compensation  he  would  have  received  from  the 
principal  under  the  contract  had  defendant  been 
its  anthorlzed  agent,  in  view  of  Civ.  Code,  i 
8318. 

6.  iHTBBEar  «s>44— Breach  of  Wakantt  of 
Aqbncy— Damages. 
In  riew  of  Civ.  Code,  i  8287,  providing  that 
every  person  entitled  to  recover  damages  cer- 
tain or  capable  of  being  made  certain  is  enti- 
tled to  interest  thereon  from  the  time  of  vesting 
of  right  of  recovery,  plaintiff  is  entitled  to  in- 
terest upon  damages  for  breach  of  warranty  of 
agency  from  the  date  of  completion  of  his  con- 
tracted services  in  procuring  a  lease. 

Appeal  from  Superior  Court,  Alameda 
County;    William  H.  Donahue,  Judge. 

Action  by  M.  S.  Kohlberg  against  H.  Ros- 
ooe  Havens.  Judgment  for  plalntilf,  and 
defendant  appeals.    Judgment  affirmed. 

Wm.  M.  Abbott  and  Wm.  M.  Cannon,  both 
of  San  Francisco,  for  appellant. 

Wise  &  O'Connor,  of  San  Francisco,  for 
respondent 

LANGDON,  P.  J.  This  Is  an  appeal  from 
a  Judgment  for  tbe  plaintiff  in  a  suit  to  re- 
cover damages  from  the  defendant  on  ac- 
count of  breach  of  warranty  of  authority  to 
act  as  agent.  The  facts  pertinent  to  a  dis- 
cussion of  appellant's  contentions  are  that 
the  plaintld  and  H.  Roscoe  Havens,  presi- 
dent of  the  M.  H.  Blake  Estate  Company, 
entered  into  a  contract  some  time  In  April, 
1910,  whereby  the  plaintiff  was  to  perform 
certain  services,  for  which  the  estate  com- 
pany was  to  pay  $2,500.  Later,  when  plain- 
tiff sued  the  estate  company  for  payment  of 
this  amount  the  estate  company  denied  the, 
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a'lthorlty  of  the  defendant  to  act  as  its 
aKent  In  making  said  contract,  and  the  plain- 
tlir  was  nonsuited.  He  fben  brooght  tlie 
present  action  against  the  defendant  for 
breach  of  warranty  of  authority.  The  exact 
nature  of  the  serrices  to  be  rendered  by  the 
plaintiff  Is  the  snbject  of  dlsputa  The  plain- 
tiff claims  that  he  was  to  secure  the  signa- 
ture of  Hale  Bros,  to  a  certain  agreement 
in  writing,  whicb  is  set  out  in  the  findings, 
and  which  is  an  offer  to  lease  to  Hale  Bros, 
certain  real  property  belonging  to  the  estate 
company,  and  particularly  described  therein, 
at  a  Kpeclfied  monthly  rental,  with  an  agree- 
ment on  the  part  of  the  estate  company  to 
place  improvements  of  the  value  of  $20,000 
upon  the  property,  and  also  embodying  other 
details  relating  to  the  respective  obligations 
and  rights  of  the  parties. 

ri]  The  defendant  contends  that  the  con- 
tract was  that  the  plaintiff  should  not  only 
secure  the  signature  of  Hale  Bros,  to  this 
agreement,  but  should  also  secure  their  ac- 
ceptance of  another  condition,  which  was  not 
embodied  in  the  written  agreement  to  the 
effect  that  Hale  Bros,  should  occupy  the 
leased  premises,  or  a  substantial  part  there- 
of, with  their  own  business,  and  that  this 
latter  portion  of  his  contract  plaintiff  failed 
to  perform.  The  finding  on  this  point  is  in 
favor  of  the  plaintiff,  and  supports  the  Judg- 
ment, and  it  is  this  finding  which  is  a  special 
subject  of  attack  by  the  appellant.  Appel- 
lant contends  that  the  agreement  which 
Hale  Bros,  signed  was  an  incomplete  agree- 
ment, and  that  their  acceptance  was  never 
secured  to  a  complete  agreement  for  a  lease. 
We  thin :  the  agreement  to  which  the  plain- 
tiff procured  the  assent  of  Hale  Bros,  is  In 
all  respects  a  complete  agreement  for  a  lease. 
It  embodies  all  necessary  terms  of  a  lease, 
and  was  apparently  satisfactory  to  the  estate 
company,  except  that  it  contained  no  provi- 
sion against  subletting.  It  is  not  sufficient 
to  say  it  might  have  contained  a  covenant 
against  subletting  or  other  conditions;  the 
other  conditions  it  might  have  contained  are 
limitless,  but  this  does  not  affect  its  validity 
or  suflJclency  to  create  the  relation  of  land- 
lord and  tenant  as  twtween  the  estate  com- 
pany and  Hale  Bros. 

|2|  Aiit)ellant  points  out  certain  contradic- 
tions in  the  testimony  of  the  plaintiff,  and 
wishes  this  court  to  decide  that,  because  of 
these  contradictions,  bis  testimony  in  sup- 
port of  the  facts  found  is  without  weight 
and  insufiident  to  Justify  the  finding.  This 
court  is  not  concerned  with  what  it  may  l)e- 
lleve  is  a  preponderance  of  the  evidence.  We 
may  go  no  further  in  our  examination  of 
the  evidence  than  is  necessary  to  determine 
that  a  substantial  confiict  exists.  In  the 
present  case  there  appears  to  be  sume  con- 
tradlctlon  between  the  testimony  of  the 
plalutlir  given  In  his  action  against  the 
estate  company  (which  was  considered  in 
evidence  la  the  present  action  by  stipulation 


of  the  parties)  and  hla  testimony  given  In 
the  present  action.  It  appears  that  the  testl> 
mony  In  the  second  action  was  given  about 
four  years  after  Oie  transactions  in  qnestloD 
occurred;  that  the  dealings  between  plain- 
tiff and  defendant  upon  which  the  action  is 
based  included  negotiations  covering  a  pe- 
riod of  about  a  week  or  more;  that  there 
were  several  conversations  between  the  par- 
ties at  wlilch  numerous  details  were  discuss- 
ed, and  It  would  seem  quite  natural  if  some 
of  the  details  of  these  conversations  had  es- 
caped the  memory  of  the  plaintiff  after  a  pe- 
riod of  several  years.  Under  the  circum- 
stances, If  some  contradictions  and  Inconsis- 
tencies appear  In  his  testimony,  we  think 
these  should  not  have  the  effect  of  nullifying 
his  entire  testimony.  The  trial  court  haif 
before  it  all  the  inconsistencies  and  confiiets 
in  the  testimony,  and  we  will  presume  that 
they  were  weighed  against  the  plaintiff  in 
considering  the  evidence  as  a  whole  and  ar- 
riving at  the  finding  concerning  the  terms 
of  the  contract  between  plaintiff  and  the  de- 
fendant as  president  of  the  estate  company. 
We  cannot  disturb  this  finding. 

[S]  The  action  in  the  present  case  Is  found- 
ed upon  section  2342,  Civil  Code,  and  the  ob- 
jections made  by  the  appellant  as  to  the 
existence  of  the  liability  on  the  part  of  de- 
fendant under  the  findings  made  seem  to  us 
to  be  without  merit.  This  section  defines  a 
warranty  of  authority  by  saying  that  one 
who  assumes  to  act  as  an  agent  thereby  war- 
rants to  all  who  deal  with  him  in  that  capac- 
ity that  he  has  the  authority  which  he  as- 
sumes. In  the  present  case  the  defendant 
assumed  to  act  for  the  estate  company  in  se- 
curing the  services  of  the  plain  till,  and  that 
in  Itself  constitutes  a  warranty  of  bis  au- 
thority to  act  as  such  agent.  The  action  is 
not  to  hold  the  defendant  as  a  prineiiiai  un- 
der the  contract,  and  the  case  does  not  come 
wittiln  the  provisions  of  section  234.'i,  Civil 
Code,  and  therefore  much  of  appellant's  arw 
gument  la  misdirected. 

[4]  The  only  other  point  which  remains  to 
be  considered  is  the  question  of  damages. 
These  are  defined  by  section  8318,  Civil  Code, 
to  be  the  amount  which  could  have  been  re- 
covered and  collected  from  his  prinoiiwl  if 
the  warranty  had  been  complied  with  and 
the  reasonable  expenses  of  legal  proceedings 
taken  In  good  faith  to  enforce  the  act  of  the 
agent  against  his  principal.  The  court  hav- 
ing found  that  the  plaintiff  fully  performed 
his  part  of  the  contract  which  was  entered 
into  between  him  and  the  defendant  as  pres- 
ident of  the  estate  company,  the  plaintiff 
would  liave  been  entitled  to  recover  his  com- 
pensation tmder  the  contract  from  the  estate 
company  had  the  president  of  that  company 
been  authorized  to  act  for  the  company  In 
making  the  contract  This,  then,  would  seem 
to  be  tue  amount  which  he  Is  entitled  to  re- 
cover from  the  defendant. 

[i]  Ai^ellant  contends  that  the  actltti  ot 
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fbe  trial  court  In  allowing  Interest  upon  the 
amount  recovered  from  the  time  that  the 
agreement  was  signed  by  Hale  Bros-,  was 
Improper  because,  as  he  contends,  the  dam- 
ages were  unliquidated.  The  trial  court  hav- 
ing found  that  the  service  to  be  performed 
by  plaintiff  was  to  secure  the  signature  of 
Hale  Bros,  to  the  contract  set  out  in  the 
findings,  and  having  found  that  the  plaintiff 
performed  this  service,  the  plaintiff  would 
have  been  entitled  to  a  definite  and  fixed 
compensation  at  that  time  from  the  estate 
company  had  its  president  been  authorized 
by  it  to  act  in  this  matter.  The  agent  not 
having  been  authorized,  he  became  respon- 
sible at  the  same  time  for  said  fixed  and 
certain  amount  by  reason  of  the  breach  of 
warranty  of  authority.  Under  section  3287, 
Civil  Code,  which  provides  that  every  person 
entitled  to  recover  damages  certain  or  capa- 
ble of  being  made  certain  by  calculation  Is 
entitled  to  Interest  thereon  from  the  time  the 
right  of  recovery  Is  vested  In  him,  we  think 
the  judgment  of  the  trial  court  allowing  in- 
terest upon  the  amount  due  from  the  time 
It  became  due  and  payable  la  ■  proper  judg- 
ment 
Judgment  affirmed. 

We  concur:    BBITTAIN,  X;   HAVBSN,  J. 


(a  CaL  App.  266) 

WRIGHT  et  aL  v.  BOHR  et  aL    (Civ.  2650.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1.  California.  May  24,  1019.  Rehear- 
ing  Denied  by  Supreme  Court  July  21,  1919.) 

1.  Husband  awd   Wife   e=s»274(l)— Cojcmo- 

KFTT  PaOrKBTT. 

Civ.  0>de,  I  1386,  subspc.  8.  relating  to  the 
dispositioD  of  community  property,  merely  pro- 
vides a  rule  of  succession,  when  the  owupr  shall 
die  intestate  leaving  no  issue,  and  recognizes  the 
full  right  of  the  owner  to  dispose  of  such  prop- 
erty: hence  children  of  husband  by  a  former 
marriage  cannot  reach  community  property 
which  the  wife,  after  the  death  of  the  husband, 
conveyed  by  way  of  gift  to  another  on  the  the- 
ory that  they  were  entitled  under  the  statute. 

2.  Dkkos   «=»211(8,  4)— BVIDBHC*— Capacitt. 

Id  a  suit  to  set  aside  a  voluntary  convey- 
ance, made  by  plaintiff's  stepmother  to  one  who 
bad  lived  with  the  stepmother  from  the  time  she 
was  a  child,  evidence  held  insufficient  to  show 
that  the  deed  was  procured  by  fraud  and  undue 
inOuence  at  a  time  when  the  stepmother  was  in- 
capable. 

S.  Deeds    «s9l96(l)  —  (3onvktaitox  —  Conn- 

DENTIAL  RKUiTIOR. 

Where  a  conveyance  is  by  way  of  gift  and 
a  confidential  and  fiduciary  relation  existed  be- 
tween the  parties,  the  burden  of  proving  the  good 
faith  of  the  transaction  is  on  the  grantee. 
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4.  DEEns  «=»72(3>— VAUDixr— ITirDint  Iir»i,iT- 

EMCE. 

The  mere  fact  that  there  was  a  confidential 
relation  existing  between  a  woman  and  a  girl, 
who  made  her  home  with  the  woman  from  the 
time  she  was  a  child,  and  that  such  grantee 
might  have  exercised  undue  influence,  will  not 
of  itself  warrant  a  finding  that  tmdue  influence 
was  actually  exerted. 

Appeal  from  Superior  Court,  Sonoma 
County;  Thos.  C.  Denny,  Judge. 

Action  by  Sampson  B.  Wright  and  others 
against  Rosalie  Catherine  Robr  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeaL    Affirmed. 

J.  A.  Barham,  of  Santa  Rosa,  R.  A.  Long, 
of  Willows,  H.  W.  A.  Weske,  of  Santa  Uosai, 
and  Herbert  Choynski  and  James  Ruleigb 
Kelly,  both  of  San  Francisco,  for  appellants. 

Geary  &  Geary,  J.  R.  Leppo,  and  I'hil  Ware, 
all  of  Santa  Rosa,  for  respondents. 

WASTE,  P.  J.  This  is  nominally  an  action 
brought  by  plaintiffs,  the  appellants,  to  quiet 
title  to  a  tract  of  land  situated  in  Sonoma 
county.  In  addition  to  the  relief  usually 
sought  in  such  actions,  plaintiffs  pray  that  a 
certain  deed,  set  out  in  the  complaint,  be 
canceled.  Judgment  was  entered  in  favor  of 
the  defendants,  and  plaintiffs  appeal. 

Winfleld  S.  M.  Wright,  prior  to  his  mar- 
riage to  Jarena  D.  Wright,  now  deceased, 
was  a  widower  with  two  children,  the  plain- 
tiffs and  appellants  here,  the  issue  of  bis 
former  marriage.  On  December  IS,  1860, 
said  Winfleld  S.  M.  Wright  and  Jarena  D. 
Wright  were  married,  and  continuously  lived 
together  as  husband  and  wife  until  June  17, 
1882,  on  which  date  said  Winfleld  S.  M. 
Wright  died,  testate. 

During  their  married  life,  Winfleld  S.  M. 
Wright  and  Jarena  D.  Wright  accumulated 
the  lands  involved  in  this  action,  and  other 
property,  both  real  and  personal  not  involved 
here,  and  the  land  in  controversy  was  com- 
munity property  at  the  time  of  Winfleld  S. 
M.  Wright's  death. 

After  the  death  of  said  Winfleld  S.  M. 
Wright,  npon  due  and  regular  proceedings 
bad  In  the  superior  court  of  Sonoma  county, 
his  will  was  duly  admitted  to  probate. 
Sampson  B.  Wright,  one  of  the  plaintiffs 
here,  and  J.  B.  Hall,  became  the  duly  ap- 
pointed and  qualified  executors  thereof.  The 
will  contained  the  following  provision,  relat- 
ing to  Jarena  D.  Wright,  the  surviving  wid- 
ow, and  the  property  in  controversy  herein: 

"Third  Paragraph.  I  give  and  bequeath  to 
my  wife,  J.  D.  Wright,  in  fee  an  undivided  one- 
half  of  all  those  lands  situate  in  Sonoma  coun- 
ty, state  of  California,  as  follows,  to  wit'  An 
undivided  one-half  of  those  lands  conveyed  to 
me  by  James  M.  Hudspeth  by  deed  dated  Sep- 
tember, 1S63,  and  recorded  in  the  office  iif  the 
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cottiltj  recorder  of  said  Sonoma  county  in  book 
of  deeds  numbered  14  at  pages  205  and  206 
thereof,  the  entire  tract  containing  abont  294 
acres." 

By  the  same  paragraph  of  the  will  an  un- 
divided one-half  of  other  lands  described 
was  also  devised  to  the  widow.  In  due 
course  the  executors  filed  their  petition  for 
distribution,  and  in  the  answer  of  Jarena  D. 
Wright,  the  widow,  to  the  petition,  she  al- 
leged the  property  in  controversy  here  to  be 
community  property.  Thereafter  a  decree  of 
distribution  was  duly  given  and  made.  The 
decree,  in  so  far  as  it  affects  the  property  in 
controversy  here,  contained  the  following 
provision: 

"An  undivided  one-half  interest  in  and  to  that 
tract  of  land  known  as  the  Hudspeth  Tract" 
(amply  describing  the  same)  "is  hereby  distrib- 
uted to  Mrs.  J.  D.  Wright  in  fee  (the  said  tract 
being  common  property),  and  the  other  undivid- 
ed one-half  is  hereby  distributed  in  equal  pro- 
portions, share  and  share  alike,  to  Sampson  B. 
Wright  and  Mahala  Olive  Hall,  for  and  during 
their  natural  lives  respectively,  with  remainder 
over  in  fee  to  all  the  children  of  the  said  Samp- 
son B.  Wright  and  Mahala  Olive  Hall,  all  the 
children  of  each  taking  in  fee,  share  and  share 
alike,  whether  born  now  or  hereafter,  the  quan- 
tity that  their  respective  parent  had  for  life." 

The  Sampson  B.  Wright  and  Mahala  Olive 
Hall  mentioned  In  the  decree  are  the  chil- 
dren of  Wlufleld  S.  M.  Wright,  and  are  the 
plaintiffs  In  this  action. 

Shortly  after  the  entry  of  this  decree  of 
distribution,  Jarena  D.  Wright  Instituted  a 
suit  In  partition  against  the  plaintiffs,  her 
stepchildren.  In  which  she  sought  to  have  par- 
titioned the  larger  tract  containing  the  prop- 
erty Involved  In  this  action.  In  her  com- 
plaint,  she  averred  herself  to  be  "the  owner 
in  fee  of  an  undivided  one-half  Interest  in 
both  of  said  described  tracts  of  land  in  com- 
mon with  the  said  defendants."  As  the  re- 
sult of  this  action,  the  property  was  parti- 
tioned, and  the  tract  in  controversy  here  was 
duly  set  apart  to  Jarena  D.  Wright  In  sever- 
alty and  In  fee. 

On  the  26th  day  of  July,  1808,  Mrs.  Jarena 
r>.  Wright  made,  signed,  executed,  and  ac- 
knowledged a  deed  of  the  property  which  had 
been  partitioned  to  her  in  fee.  In  which  deed 
Hosalle  Catherine  Suggs  (now  Mrs.  Rohr), 
defendant  here,  was  named  as  the  grantee. 
The  deed  recited  consideration  of  love  and  af- 
fection and  that  said  deed  was  made  for  the 
better  maintenance,  support,  protection,  and 
livelihood  of  the  grantee.  This  deed  remain- 
ed in  the  possession,  or  under  the  control,  of 
Mrs.  Wright  until  the  17th  day  of  October, 
1802,  when,  in  the  presence  of  reputable  wit- 
nessM,  she  delivered  the  deed  to  Miss  JSuggs. 
The  deed  was  duly  recorded  on  the  next  day, 
attd  the  property  described  herein,  which  Is 
the  land  in  controversy  In  this  action,  has 


ever  since  been  assessed  to  respondent  and 
she  has  paid  all  taxes  levied  thereoh.  It  Is 
this  deed  which  plaintiffs  seek  to  have  can- 
celed and  under  which  defendant  claims  the 
right,  title  and  Interest  whidi  plaintiffs  seek 
to  have  quieted. 

Mrs.  Jarena  D.  Wright  died  intestate  as  to 
the  land  involved  here,  on  November  14, 1916, 
and  left  no  issue. 

The  first  contention  of  appellants  is  that, 
assuming  a  gift  deed  to  have  been  made  by 
Jarena  D.  Wright  to  Mrs.  Rohr  (nCe  Suggs), 
respondent,  no  interest  whatever  was  con- 
veyed by  such  deed,  owing  to  the  fact  that 
the  property  was  community  property  of 
Winfield  S.  M.  Wright  and  said  Jarena  D. 
Wright;  that,  upon  the  death  of  the  hus- 
band, the  surviving  spouse  took,  and  held,  all 
the  community  property  distributed  to  her.  In 
trust  for  plaintiffs,  the  children  of  her  deceas- 
ed husband,  during  her  life;  that,  under  sec- 
tion 1386  of  the  CivU  Code,  Mrs.  Wright,  not 
having  sold  or  exchanged  the  property,  or 
disposed  of  it  by  will,  it  revested  to  them 
upon  her  death.  Stated  In  another  way,  as 
we  understand  It,  the  contention  of  the  ap- 
pellants is  that  said  section  1386  la  a  limita- 
tion upon  the  estate  which  Mrs.  Wright,  the 
surviving  spouse,  took  in  the  community 
property  upon  her  husband's  death,  and  up- 
on her  power  to  dispose  of  or  convey,  other 
than  by  will;  that  She  bad,  in  effect,  only 
a  life  estate  therein;  that,  even  had  she 
seen  fit  to  sell,  or  exchange,  the  property  aft-  - 
er  distribution  to  her,  the  proceeds  would,  lu 
turn,  have  become  Impressed  with  the  same 
trust  as  the  original  estate;  that,  upon  her 
death  without  issue,  Mrs.  Wright'  not  having 
disposed  of  it  by  will,  appellants  are  entitled 
to  succeed  to  the  property  now  claimed  by, 
Mrs.  Rohr  under  the  deed  attacked  in  the 
court  below.  Reduced  to  a  few  words,  the 
contention  of  appellants  appears  to  Le  that 
Mrs.  Wright,  while  living,  could  la  no  man- 
ner dispose  of  the  property,  but  might  by 
will,  effective  after  her  death. 

[1]  Appellants  contend,  secondly,  that  the 
deed  from  Mrs.  Wright  to  respondent'  was 
obtained  by. means  of  undue  intiuence  and 
fraud,  and  at  a  time  when  Mrs.  Wright  was 
of  unsound  mind. 

Section  1386  of  the  Clvli  Code,  In  so  far  as 
it  affects  this  case,  is  as  follows: 

"When  any  person  having  title  to  any  estate 
not  otherwise  limited  by  marriage  coDtract.dies 
without  disposioK  thereof  by  will,  it  is  succeeded 
to  and  must  be  distributed  •  ♦  •  in  the  f<d- 
lowing  manner:    •    •    • 

"(8)  If  the  deceased  is  a  widow,  or  widower,  and 
leaves  no  issue,  and  the  estate,  or  any  portion 
thereof,  was  common  property  of  such  decedent 
and  his  or  her  deceased  spouse,  while  such  spouse 
was  living,  such  property  goes  in  equal  shares  to 
the  children  of  such  deceased  spouse,  and  to  the 
descendants  of  such  children  by  right  of  represen- 
tation, and  if  none,  then  one  half  of  such  com- 
mon property  goes  to  the  father  and  mother  of 


Digitized  by 


Google 


Cal.) 


WRIGHT 

(18> 


•uch  decedent  in  equal  shares,  ot  to  the  anrrivor 
of  them  if  either  be  dead,  or  if  both  be  dead, 
then  in  equal  shares  to  the  brothers  and  sisters 
of  such  decedent  and  to  the  descendants  of  any 
deceased  brother  or  sister  by  right  of  representa- 
tion, and  the  other  half  goes  to  the  father  and 
mother  of  snch  deceased  spouse  in  equal  shares, 
or  to  the  survivor  of  them  if  either  be  dead,  or 
if  both  be  dead,  then  in  equal  shares  to  the 
brothers  and  sisters  of  such  deceased  spouse  and 
to  the  descendants  of  any  deceased  brother  or 
sister  by  right  of  representation." 


Botb  appellonta  and  respondents  place 
much  reliance  on  tbe  opinion  of  the  Sapreme 
Court  of  this  state  in  Estate  of  Brady,  I'li 
CaL  1,  ISl  Fac.  275.  As  we  uiderstnnd  that 
decision,  it  appears  ratber  to  sustain  tbe 
claim  of  the  respondent  that  subdivision  8  of 
section  1386  of  tbe  Civil  Code  is  a  rule  of 
succession  to  be  applied  in  tbe  specitied  con- 
tingencies, and  not  a  limitation  upon  tbe 
power  of  tbe  surviying  bolder  of  community 
property  to  convey. 

From  tbe  facts  of  that  case  It  appears  tbat 
tbe  wife  predeceased  the  husband.  At  tbe 
time  oi  her  death  there  was  certain  commu- 
nity property  of  her  husband  and  herself, 
consisting  In  part  of  real  property  and  partly 
of  notes  and  mortgages.  The  husband  died 
Intestate  several  years  later.  In  tbe  mean- 
time he  bad  sold  tbe  land  and  collected  the 
amounts  due  on  tbe  notes,  and  bad  reinvested 
the  proceeds  in  stocks  and  bonds.  His  entire 
estate  consisted  of  the  rents,  issues,  and  prof- 
Its  of  tbe  community  property  owned  by  him 
and  bis  said  wife  at  Qie  time  of  the  death  of 
tbe  latter,  and  of  property  purchased  with 
moneys  derived  from  tbe  sale  of  said  commu- 
nity property,  and  tbe  satisfaction  of  tbe 
mortgages.  Neither  ot  tbe  spouses  leaving 
Issue,  on  distribution  of  tbe  husband's  es- 
tate tbe  lower  court  treated  all  of  tbe  prop- 
erty of  tbe  husband  as  being  controlled  in 
its  devolution  by  said  subdivision  8  of  sec- 
tion 13S6  and  distributed  it  accordingly. 

On  appeal  tbe  prlnciiMl  claim  was  that 
none  of  the  property  left  by  Brady  was  com- 
mon property  of  himself  and  wife  at  tbe  time 
of  tbe  death  of  Mrs.  Brady,  and  tbat  conse- 
quently said  subdivision  was  not  applicable 
thereto.  After  deciding  tbat  "tbe  apparent 
object  of  subdivision  8,  when  both  spouses 
die  without  lineal  descendants.  Is  to  provide 
for  the  Inhericance  of  the  property  equally  by 
tbe  respective  families  of  tbe  two  spouses  by 
whose  efforts  it  was  accumulated,"  tbe  Su- 
preme Court  dlq>osed  of  appellants'  claim 
by  boldlng  tbe  more  reasonable  conclusion  to 
be  that— 

"The  subdivision  applies,  not  only  to  the  com- 
munity property  in  kind,  as  it  existed  at  tbe 
death  of  the  wife,  but  also  to  that  into  whidi 
the  husband  may  convert  it  during  his  subse- 
quent life,  liQd  that  it  also  applies  to  the  rents, 
iMues,  and  profits  thereof." 
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But  tbe  court  went  further,  and  said: 

"It  does  not  follow  •  •  •  that  the  lieira  of 
the  predeceased  wife  have  anything  more  than 
an  expectancy  in  the  property,  or  its  proceeds, 
during  the  subsequent  life  of  the  husband.  It 
does  not  affect  the  husband's  title.  It  may  also 
be  conceded  that  if  such  community  property  is 
by  the  husband  so  mingled  with  his  other  prop- 
erty that  it  cannot  be  traced  to  its  origin  as  a 
part  of  the  community  property,  subdivision  8 
could  not  be  applied.  •  •  ♦  Mr.  Brady 
•  •  •  was.  without  administration,  from  the 
moment  of  the  death  of  his  predeceased  wife, 
the  absolute  owner  of  all  the  community  prop- 
erty (Estate  of  Klumpke,  167  Cal.  414,  410,  139 
Pac.  1062),  as  fully  as  though  it  had  been  his 
separate  property  during  coverture,  with  power 
to  deal  with  it  as  he  saw  fit,  even  to  the  extent 
of  effectually  devising  or  bequeathing  it  by  will; 
subdivision  8  of  section  1386  of  the  Civil  Code 
applying  only  in  the  event  of  intestacy.  This, 
however,  is  entirely  immaterial  in  determining 
the  proper  construction  of  the  rule  of  succes- 
sion prescribed  by  subdivision  8  of  section  13S6 
of  the  Civil  Code.  The  situation  Is  the  same  in 
this  regrard  whether  the  property  remain  in  its 
original  form,  or  is  exchanged  by  tbe  survivine 
spouse  for  other  property.  In  each  cose  we  are 
dealing  with  property  which  during  the  life  ot 
the  surviving  husband  was  his  absolute  property, 
to  do  with  as  he  wills.  The  Legislature  has 
simply  enacted  a  rule  of  succession  in  regard 
thereto  in  the  event  of  his  dying  intestate,  as  it 
unquestionably  bad  the  right  to  do."  Kstate  of 
Brady,  supra. 

This  exact  question  was  also  before  tbis 
court  but  a  short  time  ago,  so  recently,  in 
fact,  that  tbe  respective  parties  to  this  liti- 
gation were  allowed  to  file  supplemental 
briefs  to  discuss  tbe  decision  In  tbe  case  of 
Vlers  v.  Roberts,  179  Pac.  689.  Tbe  facts 
of  tbat  case  are  strikingly  similar  to  those 
of  the  case  at  bar,  end  tbe  contentions 
on  appeal  are  IdenticaL  It  was  charged  that 
the  deed,  in  tbat  case,  from  mother  to  daup:b- 
ter,  was  executed  while  tbe  former  was  in- 
competent, was  obtained  by  undue  Influence, 
and  that  tbe  property  in  question,  being  pro- 
ceeds of  community  property  of  Mrs.  Roberts 
and  her  predeceased  spouse,  must  be  regard- 
ed as  beld  by  her  in  trust  for  their  children, 
and  tbat  tbe  attempted  c(mveyance  of  it  to 
one  of  them,  to  tbe  exclusion  of  tbe  others, 
was  a  violation  of  the  rights  of  tbe  latter. 
Tbe  last  contention  was  based,  as  it  is  here, 
upon  subdivision  8  of  section  1386  of  tbe 
Civil  Code.  Having  reached  and  announced 
tbe  opinion  that  there  was  evidence  to  sus- 
tain the  findings  of  tbe  trial  court  upholding 
tbe  deed's  due  execution,  this  court  said: 

"Tbe  most  cursory  reading  of  the  above  quo- 
tation from  section  1386  makes  it  apparent  tbat 
it  has  no  reference  to  the  situation  presented  in 
tbis  case,  for  two  reasons:  First,  the  property 
concerned  in  this  litigation  formed  no  part  of 
the  estate  of  Mrs.  Roberts  at  the  time  of  her 
death ;  and,  second,  the  subdivision  quoted  in 
part  provides  a  rule  of  succession  to  a  certain 
character  of  property  when  the  owner  thereof 
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Bhall  die  intestate  and  learingr  no  issue.  It  fnlly 
rpcognizes  the  right  of  the  owner  to  dispose  of 
such  property  either  by  gift  inter  vivos,  or  by 
last  will  and  testament,  which  right  was  exer- 
cised in  this  case." 

After  a  carefnl  re-examlnation  of  tbe  mat- 
ter as  it  Is  presented  on  this  appeal,  we  have 
no  hesitation  In  announcing  our  adherence 
to  tlie  views  there  expressed. 

1 2]  The  second  point  advanced  by  appel- 
lants on  this  appeal  Is  that  tbe  deed  ftom 
Mrs.  Wright  to  Mrs.  Robr,  of  July  28,  1898, 
Wiis  niiide  by  Mrs.  Wright  at  a  time  when 
she  was  of  unsound  mind,  and  was  pro- 
cured by  means  of  fraud  and  undue  influence 
imposed  on  her  by  the  respondent  The  find- 
Ini:  of  the  trial  court  was  opposed  to  this 
conti'iition,  and  we  are  asked  to  review  the 
testimony  of  some  25  witnesses,  and  tbe 
proct-ediiigs  taken  In  tbe  court  below,  brought 
here  by  the  altematlTe  method  and  consist- 
lug  of  a  re<t)rd  of  more  than  1200  pages. 
Our  labors  have  been  lessened  by  the  pains- 
taking manner  In  which  counsel  for  each 
side  have  observed  the  requirements  of  the 
court  rule  governing  the  matter,  and  have 
printed  in  supplemental  form,  appended  to 
their  respective  briefs,  such  portions  of  the 
record  as  they  desired  to  call  to  the  atten- 
tion of  the  court. 

After  a  carefnl  review  of  the  testimony 
thus  presented,  we  are  satisfied  that  the  trial 
court  was  correct  in  its  decision.  There  Is 
some  evidence  which,  standing  alone  and 
nncontrndicted,  might  support  a  contrary 
view;  but  on  the  whole  the  testimony  pre- 
ponderates strongly  in  favor  of  tbe  respond- 
ent's side  of  the  case.  This  Is  particularly 
so  In  view  of  the  law  applicable  to  such  facts 
as  we  understand  It.  The  most  favorable 
view  we  can  take  in  suiq>ort  of  appellants' 
position  is  that  there  is  a  conflict  in  the 
evidence,  which  the  trial  conrt  passed  upon, 
and  reconciled.  We  have  no  power  to  dis- 
turb the  conclusion  reached. 

From  the  findings,  amply  supported  by  the 
evidence,  it  appears  that  in  1893  the  re- 
spondent, then  a  girl  of  about  16  years  of 
age,  at  the  request  of  Mrs.  Wright,  went  to 
live  with  the  latter,  at  tbe  ranch  in  Sono- 
ma county,  and  from  that  time  occupied  a 
place  in  tbe  home  as  a  member  of  the  family. 
The  relation  between  the  two  soon  became 
that  of  mother  and  daughter,  and  so  con- 
tinued until  the  death  of  Mrs.  Wright  The 
younger  woman  referred  to  and  addressed 
tbe  elder  as  "mother."  Tbe  respondent  was 
affectionate,  obedient,  industrious,  and  re- 
spectful towards  Mrs.  Wright,  and  perform- 
ed and  shared  with  the  latter  the  usual 
household,  family  and  social  duties,  obliga- 
tions and  pleasures  incident  to  the  relation 
so  existing  between  the  two.  They  lived  to- 
gether in  the  home  of  Mrs.  Wright  until  re- 
spondent married  in  1898.  After  that  date, 
the  respondent  and  her  husband  lived  with 


Mrs.  Wright  nntU  1912.  From  that  time 
untU  her  death  in  1916  Mrs.  Wright  lived 
at  the  home  of  respondent  and  her  husband. 

In  1898,  Mrs.  Wright  sent  for  her  attor- 
ney and  told  him  she  wished  to  give  her 
property  to  respondent,  and  wished  when  she 
died  everything  to  go  to  her.  The  matter 
of  carrying  her  plan  into  ezecntlon  by  means 
of  a  deed  in  escrow  was  discussed  by  her 
and  her  attorney,  and  the  latter  fully  ex- 
plained the  details  of  the  transaction  and  its 
results.  These  matters  he  discussed  alone 
with  Mrs.  Wright,  who  gave  the  attorney 
the  description  of  the  property  to  be  con- 
veyed by  the  deed.  Tbe  deed  under  attack: 
in  this  case  was  the  result  of  these  inter- 
views. Mrs.  Bohr  knew  nothing  Dbout  th» 
making  of  the  deed  at  the  time  it  was  made^ 
did  not  discuss  tbe  subject  with  Mrs.  Wrlgh^ 
and  did  not  learn  of  its  execution  until  told 
of  it  by  her  foster  mother  herself,  more  than 
a  year  later.  At  the  time  of  the  execution 
of  this  deed,  there  was  nothing  In  the  atti- 
tude or  conduct  of  Mrs.  Wright  to  indicate 
to  her  attorney,  who  had  known  her  for  some 
time,  that  there  was  any  Impairment  of  her 
mental  faculties.  Other  witnesses,  including 
the  pastor  of  her  church,  testified  that  at 
this  period  of  her  life,  both  mentally  and 
physically,  Mrs.  Wright  was  nnusually  ac- 
tive and  alert  for  a  woman  of  her  years; 
she  being  at  that  time  of  tbe  age  of  74  years 
or  thereabouts. 

Four  years  later,  in  1902,  Mrs.  Wright  took 
the  deed  from  escrow,  and  In  the  presence 
of  an  attorney  (not  the  one  who  had  drawn 
the  deed)  and  other  witnesses  in  her  own 
home  made  actual  delivery  thereof  to  Mrs. 
Rohr,  at  the  same  time  receiving  from  the 
latter  an  agreement  which,  among  other 
provisions,  conveyed  to  herself  a  life  estate 
in  the  property.  The  day  following,  the  deed 
and  agreement  were  duly  recorded.  The 
testimony  shows  that  Mrs.  Rohr  knew  noth- 
ing of  the  purpose  of  her  foster  mother  to 
deliver  the  deed,  and  take  back  the  agree- 
ment for  a  life  estate,  until  called  Into  the 
room  by  the  notary  who  took  her  acknowl- 
edgment to  the  latter  document 

Tbe  mental  condition  of  Mrs.  Wright  dur- 
ing a  period  as  far  back  as  1885,  particular- 
ly between  the  time  of  the  making  of  the 
deed  and  its  delivery  and  until  her  death, 
was  testified  to  by  a  number  of  witnesses, 
called  by  the  opposing  sides,  other  than  those 
already  mentioned.  Among  them  were  Mrs. 
Wright's  physician,  another  doctor,  rela- 
tives, friends,  and  acquaintances  of  long 
standing.  To  mimmarize  their  testimony, 
with  some  contradictions.  Is  but  to  conclude 
that  Mrs.  Wright  was  not  only  strong-mind- 
ed, clear-headed,  and  sound  mentally,  but 
that,  as  her  physician  testified,  "her  mental 
condition  was  extremely  good  for  a  person 
of  her  age — ^in  fact,  extremely  good,  regard- 
less of  age." 
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A.  nximber  of  witnesses  also  testified  from 
their  own  observations,  in  instances  extend- 
ing over  a  period  of  many  years,  relative 
to  the  relations  existing  between  Mrs.  Wright 
and  Mrs.  Bohr,  before  an^  after  the  execu- 
tion and  delivery  of  the  deed.  From  our 
review  of  the  testimony  of  all  of  these  wit- 
nesses, which  in  some  material  matters  pre- 
sents a  confiict,  we  are  led  to  the  conclusion 
that  the  trial  court  was  justified  in  finding 
these  relations  to  be  as  we  have  heretofore 
described,  and  that  the  execution  and  de- 
livery of  the  deed  from  Mrs.  Wright  to  Mrs. 
Sohr  was  not  the  product  or  result  of  any 
Influence,  or  act,  whatever  of  respondent, 
and  was  not  induced  by  any  fraud  on  her 
part.  The  findings  likewise  properly  exon- 
erate the  husband  of  respondent,  who,  al- 
though not  made  a  party  to  the  action,  was 
directly  charged  In  the  complaint  with  be- 
ing a  party  to  the  fraud  and  undue  influence 
to  which.  It  was  therein  alleged,  Mrs.  Wright 
was  subjected. 

(3, 4]  Appellants  contend  that.  It  being  es- 
tnbllshed  that  the  relationship  between  Mrs. 
Wright  and  Mrs.  Rohr  was  one  of  unquali- 
fied affection  and  confidence,  and  that  the 
opportunity  for  the  ejcerclse  of  undue  in- 
flnmce  existed  through  the  parties  living  to- 
gether for  so  many  years,  the  burden  was 
npon  respondent  to  prove  that  fraud  and 
undue  Infiuence  was  not  practiced,  and  that 
no  undue  advantage  of  Mrs.  Wright  was 
taken  In  the  matter.  A  confidential,  and 
therefore  fiduciary,  relation  being  establish- 
ed, the  burden  of  showing  the  good  faith  of 
tbe  transaction  was  undoubtedly  on  the  re- 
spondent. Nobles  V.  Button,  7  CaL  App.  14, 
95  Pac.  289;  Bacon  v.  Soule,  19  Cal.  App. 
429,  126  Pac.  384.  This  burden,  we  feel,  was 
squarely  met  and  sustained,  as  we  have  al- 
ready indicated  in  expressing  our  approval 
of  the  findings  of  the  trial  court 

Tbe  confidential  relation  existing  between 
Mrs.  Wright  and  respondent,  and  the  oppor- 
tunity afforded  therefrom  for  the  latter  to 
exercise  undue  influence,  were  proper  mat- 
ters to  take  Into  consideration  with  the  oth- 
er evidence  in  the  case.  But  the  relation  it- 
self and  opportunity  were  not  sufficient  alone 
to  warrant  a  finding  that  undue  influence  was 
actually  exerted.  Estate  of  Ricks,  160  Cal. 
461,  117  Pac.  532.  No  activity  on  the  part 
of  Mrs.  Rohr,  or  any  one  In  her  behalf,  was 
shown  in  the  matter  of  the  preparation  of 
tbe  deed.  Estate  of  Baird,  176  CaL  384, 
leS  Pac.  661;  Estate  of  Higgins,  156  CaL  261, 
104  Pac.  6.  The  record  presents  uncontra- 
dicted testimony  that  she  knew  nothing  about 
Its  execution  until  long  after  it  was  made, 
and  did  not  anticipate  its  delivery  until  U 
was  actually  delivered  to  her  some  years 
later  by  her  foster  mother,  who,  at  the  time. 
It  is  sufficiently  shown,  was  acting  upon  in- 


dependent advice  of  counsel  and  friends,  and 
in  pursuance  of  a  well-defined  plan,  matured 
in  her  own  sound  and  disposing  mind. 

The  conclusion  reached  by  the  trial  court 
in  the  matter  was  correct,  and  its  judgment 
is  affirmed. 


We     concur: 
ARDS,  J. 


KERRIGAN,     3.',     RICH- 


(fl.  Cal.  App.  201) 

COLEMAN  et  aL  v.  SPRING  CONST.  CO. 
et  aL    (Civ.  2819.) 

(District  Court  of  AppeaL  First  District,  Divi- 
sion 1,  California.  May  13,  1919.  On  Ue- 
bearing  in  Supreme  Court,  in  Bank,  July  10, 
1919.) 

1.  MUNICIPAI.    CORPOBATIONS        «=9294(1)    — 

Street  Impbovbmbhts— "Nonci." 
Tlie  Improvement  Act  of  1911  is  applicable 
to  a  city  In  which  no  paper  is  publislieil  mid 
circulated,  the  word  "notice"  in  section  79  re- 
ferring to  posting  as  well  as  publicatioD  of  no- 
tice, and  section  1  expreBsly  making  tbe  act  ap- 
plicable to  all  municipalitieB. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nutice.] 

2.  MuNiciPAi,   Corporations       «=»294i7)   — 

IMPBOVEMENTB— NOTICB— POSTIN  O. 

Under  Improvement  Act  1911,  f  79,  per- 
mitting posting  in  lieu  of  publication,  notice  of 
a  proposed  improvement  should  be  given  by 
posting  where  no  newspaper  is  published  in  the 
city,  although  newspapers  are  circulateil  therein. 

3.  Municipal    Cobpobatiohs       «=>294(2)   — 

IMPBOVBMENTB— TlMB    FOB    FHIMO    I'BOTEST 

—Notice. 
Under  Improvement  Act  1911,  {{  6.  7,  no 
notice  of  the  time  or  place  within  which   pro- 
test against  an  intended  improvement  vany  be 
filed  is  required  to  be  given  by  a  city  cciiiiiciL 

4.  Municipal   Cobpobationb      «s»294(U)   — 

IMPBOVKMKNTB— NoTICB— POSTINO. 

Since,  under  any  drcumatance,  the  greatest 
period  of  publication  of  notice  of  iuti'iit  on  to 
make  improvementa,  under  Improvt-nie.it  Act 
1911,  would  be  eight  days,  the  demamlH  tif  such 
statute  are  satisfied,  io  a  city  where  no  news- 
paper is  published,  if  the  notices  are  poMtcd  and 
kept  posted  tor  a  like  period. 

5.  CoNsrrrruTiONAL  Law  «=>29(H:<)  —  Dub 
Pbocbss  of  Law— Stbbbt  lMPaovic.MeN-r»— 
Notice. 

Since  Improvement  Act  1011  Sxes  the  time 
and  place  for  protesting  against  intemliil  im- 
provements, a  lot  owner  is  not  drniiMl  liie  pro- 
cess of  law  in  that  a  city  council  U  nut  iniiiired 
to  give  notice  of  time  and  place  for  bearing 
protests. 

6.  Municipal  Cobpobations  «=>48.5(3)  — 
Stbeet  Impbovements  —  Wabbamts  —  Is- 
suance. 

Where  a  warrant  was  recorded  and  tiiere- 
after  banded  back  to  the  contractor,  and.  after 
demand  for  payment,  was  returned  to  tbe  8u|>er- 
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intendent  of  streets  within  30  days  after  its 
date,  Improvement  Act  1911  was  complied 
with,  in  view  of  section  25. 

■  7.  MuNiciFAi.   Corporations       ^=»485(1)    — 

Street  Iuprovement  Bonds  —  Validitt  — 

Innocent.  P  urcbaser. 

If  a  bond  issued  by  a  municipal  corporation 

to  a  contractor  under  Improvement  Act  1911  is 

void  upon  its  face,  it  is  void  in  the  bands  of  an 

innocent  purchaser  for  value,  as  well  as  in  the 

hands  of  the  contractor. 

8.  QuiETiNO  Title  €=>7(3)  —  Clouds  upon 
TiTLB— Void  Improvement  Bond. 

If  a  bond  issued  by  a  municipal  corporation 
under  Improvement  Act  1911  is  void  upon  its 
face,  it  does  not  constitute  an  enforceable  ob- 
ligation against  a  lot  owner,  and  casts  no  cloud 
upon  Ms  title,  and  is  no  ground  upon  which  to 
base  an  action  to  quiet  title. 

9.  QuiETiNa     Title      €=>14  —  Conditions 

Precedent— Payment  or  Sum  Due. 
Since  the  amending  act  of  1915  to  Improve- 
ment Act  1911  ctiangcd  the  provisions  of  sec- 
tion 00  by  giving  to  a  lot  owner  the  privilege 
of  paying  off  bonds  and  discharging  the  land 
from  the  lien  at  any  time  before  commencement 
of  proceedings  for  sale,  a  lot  owner,  before 
bringing  an  action  to  quiet  title  on  the  ground 
that  the  bonds  did  not  contain  a  recital  that 
they  might  be  redeemed  before  maturity,  should 
offer  to  pay  the  obligation. 

On  Rehearing  in  Supreme  Court. 

10.  Municipal  Corporations  <e=»4S5(5)  — 
Street  Improvements  —  Notice  —  Bond 
—Conclusiveness. 

A  notice  of  improvement  under  Improve- 
ment Act  1911,  posted  along  the  line  of  the 
contemplated  woric,  which  was  headed  "Notice 
of  Improvement,"  the  words  "notice  of*  being 
in  letters  of  one  inch  in  length  and  the  word 
"improvement"  in  letters  of  five-eighths  of  an 
inch  in  length,  although  a  technical  departure 
from  the  requirement  of  the  statute,  will  be 
held,  after  the  issuance  of  bonds,  a  substantial 
compliance  with  the  statute,  in  view  of  the  con- 
clusive evidence  provision  of  section  66. 

Appeal  from  Superior  Court,  Marin  Coun- 
ty; Edgar  T.  Zook,  Judge. 

Action  by  Robert  L.  Coleman  and  others 
against  the  Spring  Construction  Company 
and  others.  From  a  judgment  for  defend- 
ants, plaintiffs  appealed  to  the  District 
Court  of  Appeals,  wlilch  affirmed,  and  plain- 
tiff applies  for  rehearing  in  the  Supreme 
Court.    Rehearing  denied. 

Edgar  M.  Wilson,  Powell  &  Dow,  and 
Francis  Dunn,  all  of  San  Francisco,  for  ap- 
pellants. 

Elston,  Clark  &  Nichols,  of  Berkeley,  Karl 
D.  Wblte^  of  Oakland,  and  O.  F.  Meldon,  of 
Sausalito,  for  respondents. 

NOURSB,  Judge  pro  tem.  This  is  an  ap- 
peal from  a  Judgment  In  favor  of  defendants 


In  an  action  to  quiet  title  to  certain  lots  In 
the  dty  of  Liarkspur.  Plaintiffs  attack  the  va- 
lidity of  certain  street  Improvement  proceed- 
ings which  resulted  In  the  levy  of  an  assess- 
ment and  the  issuance  of  bonds  thereunder, 
creating  a  first  lien  upon  the  property  in- 
volved. They  asked  for  Judgment  declaring 
the  assessment  void,  canceling  the  bonds, 
and  quieting  their  title.  At  the  close  of  the 
trial  the  action  was  dismissed  as  to  all  de- 
fendants except  the  Spring  Construction 
Company,  which  performed  the  street  work, 
the  city  of  Larkspur  and  Its  treasurer,  all 
of  whom  are  the  respondents  on  this  appeal; 

The  facts  are  that  on  April  7, 1915,  the  city 
council  of  Larkspur  adopted  Its  resolution  of 
Intention  for  the  purpose  of  Improving 
Baltimore  avenue  under  the  "Improvement 
Act  of  1011."  St.  1911,  p.  730.  There  being 
no  newspaper  published  and  circulated  In 
the  dty  of  Larkspur,  copies  of  this  resolu- 
tion were  posted  in  three  public  places,  and 
kept  so  posted  for  a  period  of  14  days. 
Eighteen  days  after  the  expiration  of  the 
14  days  of  posting,  the  dty  coundl  adopted 
Its  resolution  ordering  the  work  to  be  done. 
On  April  16th  the  superintendent  of  streets 
posted  notices  of  the 'intended  improvement 
along  the  line  of  the  contemplated  work. 
Thereafter,  and  on  May  12th,  sealed  pro- 
posals were  soUdted  in  due  time  and 
order,  a  contract  was  executed  with  the 
Spring  Construction  Company,  the  work 
done,  inspected,  and  accepted. 

The  assessment  was  levied  January  16, 
1916,  to  cover  the  amounts  due,  a  warrant 
was  attached  to  the  assessment,  demanding 
various  sums  and  advising  the  owners  that 
nine-year  serial  bonds  would  be  .Issued  for 
assessments  remaining  unpaid.  This  war- 
rant was  filed  and  recorded  and  thereafter 
delivered  to  the  contractor.  The  assessment 
was  read  upon  the  property,  demand  was 
made,  and  the  warrant  was  returned  unsatis- 
fied to  the  superintendent  of  streets  wlthtd 
30  days  after  its  date,  with  the  return  in- 
dorsed thereon.  On  March  1,  1916,  after  the 
expiration  of  the  full  30  days  from  the  date 
of  said  warrant  and  the  recordation  of  the 
return  thereof,  bonds  were  issued  by  the 
city  treasurer  covering  the  assessments  un- 
paid. 

No  complaint,  objection,  protest,  or  appeal 
was  ever  made  or  filed  by  the  owners  In 
writing  or  otherwise  at  any  stage  of  the 
proceedings. 

Appellants  advance  five  points  of  attadc 
upon  the  validity  of  the  proceedings  and  the 
bonds  issued  by  the  dty  coundl.  These  wiU 
be  treated  in  the  order  presented. 

[1]  1.  Appellants  insist  that  the  bnprore- 
ment  Act  Is  hot  applicable  to  Larkspur,  be- 
cause no  paper  Is  published  ahd  drculated 
In  that  dty.    The  argument  is  that,  as  sec^ 
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tion  6  of  the  act  giTet  to  tbe  property  own- 
ers 15  days  after  tbe  second  publication  of 
tbe  cc^y  of  tbe  rcflolotion  of  intentlw  with- 
in which  to  file  their  protests,  and  that 
where  this  notice  is  given  by  poating  instead 
of  pnbUcatlon  in  a  newspaper  Qiere  is  no 
time  fixed,  for  the  lieglnning  of  tliis  period, 
the  dty  council  cannot  acquire  Jurisdiction 
ff  any  of  the  proceedings  leading  to  tbe 
^provement  of  streets  under  this  act  if 
the  preliminary  notice  is  not  given  by  pub- 
lication In  a  newspaper. 

But  the  act  is  expressly  made  applicable 
to  all  municipalities  In  the  state  (section  1), 
and  notire  by  po!;tlnR  in  lieu  of  publication 
is  provided  for  where  no  newspaper  is  print- 
ed or  circulated  in  tlie  dty  (section  79).  The 
latter  section  also  provides  that  "no  publica- 
tion, or  notice,  other  than  that  provided  for 
in  this  act,  sbiall  be  necessary  to  give  valid- 
ity to  any  of  the  proceedings."  The  word 
'Notice,"  atiOTe  quoted,  refers  to  posting,  and 
the  clear  purpose  of  the  section  is  to  sub- 
stitute posting  for  printing  in  a  newspaper 
in  cities  where  no  newspaper  is  published 
or  circulated. 

[2]  In  this  connection  appellants  urge  that 
as  section  70  permits  posting  in  cities  only 
where  no  newspaper  Is  "printed  or  circulat- 
ed," if  any  newspaper  of  any  character  is 
distributed  in  the  dty  posting  cannot  l)e 
bad.  The  entire  proceedings  following  the 
adoption  of  tbe  resolution  of  intention  are 
based  upon  tbe  publication  of  a  copy  of  the 
resolution  in  a  newspaper  "published  and 
circulated"  in  said  city.  The  same  language 
is  used  throughout  the  act  where  the  char- 
acter of  publication  is  specified.  Therefore, 
when  by  section  79  of  tbe  act  posting  is 
permitted  in  lieu  of  publication,  tills  method 
of  giving  notice  is  only  available  as  a  sub- 
stitute for  the  character  of  a  publication  re- 
QUired  by  the  act.  As  tbe  act  does  not  in 
any  single  section  permit  the  publication  of 
any  of  the  proceedings  in  a  newspaper  mere- 
ly circulated  or  distributed  in  the  dty  and 
not  published  therein,  manifestly  it  is  only 
in  a  city  where  no  newspaper  is  published 
as  well  as  circulated  that  notice  by  posting 
alone  can  be  given. 

[3]  2.  Tbe  second  proposition  Is  based  up- 
on the  theory  that  tbe  dty  council  did  not 
acquire  Jurisdiction  to  proceed  because  the 
running  of  the  period  within  which  protests 
could  be  filed  was  not  fixed.  As  to  this,  ap- 
pellants rely  upon  the  provisions  of  sections 
6  and  7  of  tbe  act,  wlilch  read  in  part  as 
follows : 

Section  6:  "At  any  time  witlifn  fifteen  days 
after  the  date  of  the  second  publication  of  the 
resolution  of  intention,  •  »  •  any  owner  of 
property  liable  to  be  assessed  •  •  »  may 
make  written  protest  against  the  proposed 
work." 

Section  7:  "When  no  protests  have  been  de- 
livered to  the  clerk    *    *    *    within  fifteen  days 


after  the  date  of  tke  second  pubUcation  of  the 
resolution  of  iptention  •  •  •  tbe  dty  coun- 
cil shall  be  deemed  to  have  acquired  jurisdio-, 
tion  to  order  the  proposed  improvements." 

In  a  dty  where  a  newspaper  is  published 
and  circulated  a  copy  of  this  resolution  must 
be  published  twice.  This  may  be  in  a  daily, 
semiweekly,  or  a  weekly  newspaper.  The 
publications  may  thus  appear  2,  4,  or  8. days 
apart,  according  to  the  kind  of  newspaper 
designated  by  the  dty  coundl  for  the  pur- 
pose. Protests  may  lie  filed  within  16  days 
after  tbe  second  or  last  publication.  This 
time  may  therefore,  be  Id,  19,  or  23  days 
after  the  first  publication.  Tbe  time  within 
which  protest  may  b«  filed  is  thus  fixed  by 
the  statute  in  an  Indefinite  way,  depending 
upon  the  periods  of  publication,  and  no 
notice  of  the  time  or  place  within  which 
sncb  protests  may  be  filed  was  required  to 
be  given  by  the  dty  council. 

[4]  All  that  the  statute  required  the  dty 
conndl  to  do  In  so  far  as  tbe  giving  of  notice 
of  the  preliminary  resolution  Is  concerned 
was,  at  tbe  time  these  proceedings  were  had, 
to  pnbllsb  twice,  or  to  poet  and  to  keep  post- 
ed for  the  same  length  of  time  as  publica- 
tion should  be  had,  a  copy  of  its  resolution 
of  intention.  As  under  any  drcumstances 
the  greatest  period  of  publication  would  be 
8  days,  the  demands  of  the  statute  are  satis- 
fied if  the  notices  are  posted  and  kept  posted 
for  a  like  period.  There  is,  thus,  no  more 
uncertainty  as  to  the  time  within  which  pro- 
tests may  be  filed  where  tbe  notice  is  given 
by  posting  than  wliere  it  is  given  by  pub- 
lication in  a  newspaper.  Here  the  posting 
viras  made  on  April  lOtta,  and  the  notices 
were  kept  posted  for  14  days  thereafter,  and 
tbe  work  was  not  ordered  done  until  May 
12th,  a  period  of  32  days  thereafter.  Thus 
the  lot  owners  were  given  more  time  within 
which  to  make  protest  than  they  would  have 
had  under  the  most  favorable  conditions  if 
notice  had  been  given  by  publication. 

15]  All  that  the  guaranty  of  due-  process 
of  law  requires  In  this  respect  Is  that  the 
lot  owners  be  given  notice  of  the  Intended 
Improvement,  and  that  they  be  accorded  an 
opportunity  to  protest  and  to  have  their  pro- 
tests heard.  This  notice  they  have  bad,  and 
it  goes  without  question  that  notice  of  the 
intended  Improvement  is  as  effectual  for  this 
purpose  when  given  by  posting  as  when 
given  by  publication.  Appellants  quote  from 
numerous  authorities  holding  that  defects  In 
notices  of  tbe  time  and  place  fbr  hearing 
protests  defeat  the  Jurisdiction  of  the  coun- 
dl to  proceed.  These  authorities  are  not  ap- 
plicable here  because  tbe  coundl  was  not 
charged  to  give  this  notice,  bat  tbe  statute 
itself  gave  to  the  lot  ovmers  the  only  notice 
required  as  to  the  time  and  place  for  hear- 
ing such  protests.  It  is  within  tbe  power  of 
tbe  Legislature  to  determine  what  notice  is 
suffident  for  this  purpose,  and,  having  done- 
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so,  the  dty  oonndl  acqnlres  JuiiBdIctlon  for 
all  purposes  on  the  expiration  of  the  time 
fixed  by  the  statute  if  notice  of  the  resolu- 
tion of  intention  has  been  given  in  the  man- 
ner preDcribed.  This  haring  been  done,  it  is 
incuuitieut  upon  the  lot  owners  to  determine 
for  themselves  the  limit  of  time  within 
which  tlk'ir  protest  may  be  filed.  And  where, 
as  in  this  case,  more  time  was  given  for 
this  purpose  than  is  required  by  the  statute, 
but,  notwithstanding  this,  no  protests  were 
filed  during  the  time  given  or  at  any  time 
tberenfter,  the  court  cannot  be  asked  to 
nullify  the  proceedings  resulting  therefrom. 

8.  The  third  objection  is  equally  without 
merit  The  complaint  is  that  the  word  "im- 
provement" In  the  notices  of  Improvement 
which  were  posted  along  the  line  of  the  con- 
templflted  work  was  printed  In  type  flve- 
elgblba  of  an  inch  In  height  instead  of  one 
inrh.  as  required  by  the  act  Aside  from  the 
fact  that  this  objection  Is  extremely  techni- 
cal, the  lot  owners  were  given  an  opportuni- 
ty to  appeal  to  the  dty  council  nnder  section 
26  of  the  act  the  posting  of  these  notices 
helng  an  act  required  of  the  superintendent 
of  streets.  No  appeal  was  taken,  and  in 
view  of  the  provisions  of  that  section  the 
detemilnntlon  of  the  dty  conndl  as  to  the 
suflldency  of  these  proceedings  is  conclusive 
and  forecloses  any  objection  on  this  score 
at  this  time.  But  the  notice  as  posted  was 
legible,  nnd  substantially  complied  with  the 
requirements  of  the  act.  Clark  v.  Los 
Anseles,  1«0  Cal.  30,  43,  116  Pa&  722;  McCa- 
leb  V.  Dreyfns,  156  CaL  204,  210,  103  Pac 
924. 

(61  4.  The  fourth  objection  Is  that  the 
warrant  »wa8  never  returned  as  required  by 
the  act  The  facts  are  that  the  warrant  was 
recorde<l.  and  thereafter  handed  back  to  the 
contractor.  After  demand  for  payment  was 
made  the  warrant  was  returned  to  the  su- 
perintendent of  streets,  and  this  was  done 
wltbln  30  days  after  its  date.  This  Is  all 
that  the-  act  requires  (section  25). 

(7,  I)  5.  The  fifth  ground  for  relief  urged 
by  npiH'llants  is  that  each  bond  is  void  on 
its  face  because  it  does  not  contain  the  re- 
dtal  that  It  may  be  redeemed  by  the  owner 
at  any  time  before  maturity,  as  required  by 
the  nniendment  to  section  63  of  the  act  as 
enacted  June  11,  191S,  effective  August  10, 
1015.  St  1016,  p.  1464.  It  is  conceded  that 
none  of  these  bonds  contained  this  redtal, 
and  that  all  were  Issued  subsequent  to  the 
effective  date  of  the  amendment 

Of  course,  if  it  be  true  that  each  bond  is 
void  upon  its  face,  then  it  is  void  in  the 
bands  of  an  innocent  purchaser  for  value  as 
well  as  In  the  hands  of  the  contractor.  In 
such  event  they  do  not  constitute  enforce- 
able obligations  against  the  lot  owner,  and 
hence  cast  no  cloud  upon  his  title.  If  there 
be  no  cloud,  then  there  is  no  ground  for 
equitable  relief.    Bncknall  t.  Story,  86  Cal 


67,  71 ;  Chase  v.  Treasurer,  122  CaL  540,  642; 
56  Pac.  414. 

See,  also,  Ciodcer  ▼.  Scott,  149  CaL  S78, 
87  Pac.  102. 

[I]  But  In  another  respect  appeUanta 
have  mistaken  their  remedy.  The  amending 
act  of  1915  above  noted  also  changed  the 
provisions  of  section  60  of  the  act  by  giving 
to  the  lot  owner,  or  to  any  person  interested 
therein,  the  privilege  of  paying  off  sudi  bond 
and  discharging  the  land  from  the  lien  "at 
any  time  before  commencement  of  proceed- 
ings for  sale."  Thus  if,  as  appellants  in- 
sist, the  form  of  the  bonds  as  to  payment 
before  maturity  is  to  be  controlled  by  the 
amendment,  the  privilege  of  making  payment 
before  sale  of  the  land  is  also  available.  He 
may  thus  remove  an  asserted  cloud  upon  his 
title  by  paying  the  obligation,  and  this  he 
should  offer  to  do  before  he  seeks  equitable 
relief. 

In  answer  to  this  attack  of  appellants, 
respondents  urge  that  as  the  contract  was 
executed  under  the  original  act,  the  contrac- 
tor is  entitled  to  a  bond  In  the  form  pre- 
scribed by  the  act  at  the  time  of  the  execu- 
tion of  the  contract.  The  argument  Is  that 
as  the  form  of  the  bond  and  the  terms  of 
payment  were  fixed  in  the  original  act,  these 
provisions  became  a  part  of  the  contract, 
and  the  subsequent  amendment  impaired  the 
obligation  of  the  contract  There  is  mndi 
force  in  this  argument,  but  the  question  is 
one  wbldi  should  be  determined  only  in  a 
proceeding  where  it  is  properly  put  in  issue. 

In  conclusion.  It  should  be  said  that  the 
complaint  in  this  action  is  wholly  lacking 
in  the  essential  averments  of  a  bill  in  equity 
of  this  nature.  There  Is  no  allegation  that 
appellants  did  not  have  actual  notice  of 
every  step  in  the  proceedings  leading  to  the 
improvement  of  their  property.  The  pro- 
ceedings were  instituted  on  April  7,  1915. 
This  action  was  commenced  on  December 
12,  1916,  some  20  months  thereafter.  If  an 
owner  sits  quietly  by  while  his  property  la 
being  Improved  In  this  manner,  and  nukes 
no  objection  or  protest  at  any  stage  of  the 
proceedings,  having  full  knowledge  of  what 
Is  being  done  in  the  meantime,  he  cannot 
wait  until  he  has  received  all  the  benefits 
of  the  improvement  and  It  is  too  late  for 
the  authorities  to  correct  the  alleged  Irregu- 
larities, before  suing  In  a  court  of  equity  to 
remove  the  cloud  placed  upon  his  property 
through  his  own  acquiescence. 

For  the  reasons  given  the  Judgment  Is  af- 
firmed. 

We  concur:  WASTE,  P.  J.; RICHARDS,  J. 

On  Rehearing  in  Supr«ne  Court 

PER  CURIAM.  [10]  In  denying  the  ap- 
plication for  a  hearing  in  this  court  after 
dedslon  by  the  District  Court  of  Appeal  for 
the  First  Appellate  District,  Division  1,  we 
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withhold  onr  approval  ttom  that  portion  of 
the  opinion  dealing  with  the  objection  that 
the  notice  of  improvement  posted  waa  fatally 
defective  In  that  the  heading,  "Notice  of 
Improvement,"  wnn  not  printed  In  letters 
of  sufficient  length,  except  that  portion 
which  holds  that  there  was  a  substantial 
compliance,  with  the  reqnlrements  of  the 
statute.  The  statute  requires  "said  notice 
shall  be  headed  'Notice  of  Improvement,'  In 
letters  not  less  than  one  Indi  In  length." 
The  notice  was  beaded,  "Notice  of  Improve- 
mrait,"  the  words  "Notice  of"  being  In  let- 
ters of  one  Inch  In  length  and  the  word  "Im- 
provement" In  letters  of  only  flve-elghths  of 
an  Int'h  in  length.  Of  course,  there  was  In 
this  a  technical  departure  from  the  require- 
ment of  the  statute,  but  we  think,  taking 
the  whole  heading  together,  that  it  should 
now  be  held  that  there  was  a  sufficiently 
substantial  compliance  with  the  requirement 
of  the  statute  to  warrant  us  In  sustaining 
the  proceeding  after  the  Issuance  of  the 
bond.  In  view  of  the  conclusive  evidence 
provision  of  section  66  of  the  act  Stats. 
1911,  p.  760. 

We  disapprove  the  concluding  paragraph 
of  the  opinion,  the  paragraph  commencing 
with  the  words,  "In  condnslon  It  should  be 
said,"  etc. 

Application  for  a  hearing  Is  denied. 

All  concur,  except  MELVIN,  J.,  and  OL- 
MEY,  J.,  absent 


(M  Mimt.  lU) 
WJjOER  v.  MOORE,   Conntj  Treasurer. 
(No.  4407.) 

(Supreme  Court  of  Montana.    June  18,  1910.) 

1.  SrATuras  «=>4— Leoislativx  Poweb. 

The  state  Legislature  possesses  all  powers 
of  lawmaking  inherent  io  any  independent  sov- 
ereignty, except  in  ao  far  as  curtailed  by  the 
state  or  federal  Constitution. 

2.  CoNSTmrrioNAL  Law  ®=»48  —  Statutes— 
Burden  or  Showing  iNVALinrrr. 

The  burden  of  showing  that  authority  has 
been  withdrawn  from  the  Legislature  to  enact 
a  certain  statute  is  npon  the  party  attacking 
the  validity  of  such  statute. 

8.  Taxation  $s>25— Poweb  or  Leqislatubb. 
Taxation  for  the  purpose  of  raising  public 
revenue  Is  a  subject  peculiarly  and  inherently 
of  legislative  cognizance,  and  a  taxation  stat- 
ate  therefore  will  be  upheld,  unless  the  author- 
ity to  enact  it  has  been  denied  by  the  state  or 
federal  Constitution. 

4.  Taxation  «=»40(1)— CoNSXirnxionAL  Pao- 

TISIONS  —    Unu-OBUITT   BDIJB  —   "ASSBSS- 

kbiii"_"Taxation." 

As  nsed  in  Const  art  12,  |  I,  providing 

that  the  Legislature  shall  levy  a  uniform  rate 

•f  assessment  and  taxation  and  prescribe  reg- 

■iatfams  secnring  a  just  valuation  for  taxation 


of  an  property,  "assessment"  means  the  pro- 
cess by  which  persons  subject  to  taxation  are 
listed,  their  property  described,  and  its  value 
ascertained  and  stated,  and  "taxation"  means 
determination  of  the  rate  of  levy  and  impos- 
ing it 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assess- 
ment; Taxation.] 

8.  Taxation  «3>40(1)— GoRsnTonoNAL  Pao- 
viaioNB— UniroBHiTT  — Mode  or  Absebs- 

HENT. 

Const  art  12,  |  1,  providing  that  the  Leg- 
islature shall  levy  a  uniform  rate  of  assess- 
ment and  taxation  and  prescribe  regulations 
securing  a  just  valuation  for  taxation  of  all 
property,  when  construed  with  other  provi- 
sions in  pari  materia,  requires  that  the  mode  of 
assessment  and  taxation — the  rule  for  ascer- 
taining values— must  be  uniform. 

6.  Taxation  <!=»42(1)— Lett  and  Assebbment 
— Statutobt  Pbovibions. 

House  BiU  No.  30  (Laws  1919,  c.  51),  pro- 
viding for  the  classification  of  taxable  property 
for  purposes  of  taxation,  and  providing  the 
percentage  of  the  true  and  full  value  of  each 
class  to  be  nsed  as  the  basis  for  the  imposi- 
tion of  the  tax,  is  not  directed  to  the  assessor, 
and  does  not  concern  either  assessment  of  the 
property  or  determination  of  the  rate  of  tax 
levy. 

7.  Taxation  {is>49— Constitutionai,  Pbovi- 
bions—Enactments  BT  Lboiblatube. 

Const,  art  12,  f  1>  providing  that  the  Leg- 
islature shall  prescribe  such  regulations  as 
shall  secure  a  jnst  valuation  for  taxation  on 
all  taxable  property,  has  been  complied  with 
under  the  enactment  of  Rev.  Codes,  §f  2498- 
2745,  section  2502  of  which  provides  that  all 
taxable  property  must  be  assessed  at  its  full 
value. 

8.  Taxation  «=>42(1)— Constitutional  Pbo- 
vibions —  EqUAUTT  AND  DNirOBMITT  — 
(3l,AB8IFICATION. 

Const  art  12,  t  1,  providing  that  the  Leg- 
islature shall  levy  a  uniform  rate  of  taxation 
and  prescribe  regulations  securing  just  valua- 
tion for  taxation,  when  construed  with  section 
11,  providing  for  the  levy  and  collection  of 
tazea  for  public  purposes  and  uniformity  of 
taxes  on  the  same  class  of  subjects,  and  the 
other  sections  of  article  12,  especially  section 
15,  is  not  violated  by  House  Bill  No.  30  (I^ws 
1919,  c.  61),  providing  for  classification  of  prop- 
erty for  puritoses  of  taxation;  article  12  not 
assuming  to  create  any  system  of  assessment 
for  taxation. 

9.  CoNSTiTUTioNAi,  Law  ^sslS  —  Statutes 

4=3205— CONSTBUCTION  AS  A  WnOLE. 

In  construing  aad  interpreting  a  statute  or 
constitutional  provision,  every  provision  deal- 
ing with  the  same  subject-matter  must  be  con- 
sidered in  determining  the  meaning  of  any 
doubtful  expression. 

10.  CONSTITDTIONAL,    LAW    €=326— GBANT    OR 

LnnTATioN  or  Poweb  — State  Constitu- 
tion. 
The  state  Constitution  Is  not  a  grant  of 
power  or  authority,  but  Is  a  limitation  imposed 
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by  tIi«'t>eoiile  upon  thN'Mferial  departmenta  of 
vtate  govemment. 

11.  Taxation    «=»42(1)   —  CoRSTrrnnoNAi. 

PBOVIBI0N8— CONSTBDCTION. 

Const  art.  12,  {  11,  providing  that  taxea 
shall  be  uniform  on  the  same  class  of  subjects 
within  the  territorial  limits  of  the  anthority 
levying  the  tax,  recognizes  the  right  of  the  Leg- 
islature to  classify  property  for  the  purpose 
of  taxation,  and  cannot  be  construed  as  merely 
giving  the  right  to  classify  subjects  of  taxa- 
tion. 

12:  Taxatiow    <s=»42(1)   —   Constitdtional 
PBOvisioNa— CoNSTBTTcnoK— "SuBjitcT"  or 
Taxation. 
The  term  "subject,"  as  used  in  Oonst  art 

12.  }  11,  providing  that  taxes  shall  be  levied 
and  collected  for  public  purposes  and  shall  be 
uniform  on  same  class  of  subjects  within  the 
territorial  limits  of  the  anthority  levying  the 
tax,  denotes  different  kinds  of  property  liaible 
to  taxation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Subject] 

13.  Taxation    «=»40(2)  —  Unifobmitt— Poix 
AND  Road  Poix  Tax— "Tax." 

Poll  and  road  taxes  are  not  taxes,  as  the 
term  is  used  in  the  Constitution,  and  therefore 
are  not  subject  to  the  uniformity  rule  of  taxat 
tion. 

[Bid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tax.] 

14.  LicENSca   <S=>7(2)— Taxes— UNiFOBinrr. 
Licenses,  under  the  state  Constitution,  are 

excepted  from  the  uniformity  rule  of  taxation. 

15.  Taxation  «=»195— Conbtetdtional  Pbo- 
VI8I0NS— Rkstbictions  on  Exemptions. 

The  definition  of  property  in  Const  art  12, 
i  17,  relating  to  taxation,  was  intended  as  a 
limitation  upon  the  power  of  the  Legislature 
to  extend  the  exemptions  authorized  by  section 
2  thereof. 

16.  Taxation     ds»40(l)  —  Consittotionai, 
Pbovisions— "Unifobmitt." 

The  principle  of  uniformity  as  stated  in 
Const  art.  12,  {|  1  and  11,  is  that  a  uniform 
mode  of  assessment  as  shall  secure  a  just  val- 
uation on  all  taxable  property  shall  be  prescrib- 
ed, that  all  taxes  shall  be  levied  and  collected 
by  general  laws  and  for  public  purposes  only, 
and  that  they  shall  be  uniform  upon  the  same 
class  of  property  within  the  territorial  limits  of 
the  authority  levying  the  tax. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Uniformity.] 

17.  TlxATioN    «=>40(1)   —   Constitutional 
Pbovisions— Unifobmitt  Kuut 

In  view  of  Const  art  12,  §  3,  establishing 
an  artificial  and  arbitrary  rule  for  assessment 
and  taxation  of  certain  mining  property  with- 
out reference  to  its  actual  cash  value,  and  sec- 
tion 9,  recognizing  the  right  to  provide  for  a 
tax  upon  live  stock  in  addition  to  that  borne 
by  other  property,  and  the  history  of  the  fram- 
ing of  the  state  Constitution,  the  uniformity 
rule  of  general  property  taxation  does  not  pre- 
vail in  Montana. 


18.  OoNWfn'ui'iowAf  Imxr  i»a>228(l)-TAZA- 
TiON  «s»42(l)  —  CtAssmCATioN  —  EqdaI 
Pbotbction  of  Laws. 

House  BiU  No.  80  (Laws  1919,  c.  SI),  das* 
sifying  property  for  the  purposes  of  taxation  ia 
not  unconstitutional  as  being  so  arbitrary  and 
unreasonable,  within  Const.  U.  S.  Amend.  14, 
as  to  deprive  taxpayers  of  the  equal  protection 
of  the  law. 

19.  Cohstitdtional  Law  9s>48  —  Pbxsukf* 
tion— Vauditt  of  Tax  Laws. 

It  will  be  presumed  that  the  Legislature,  in 
providing  for  its  public  revenues,  exercised  a 
reasonable  discretion,  bestowed  no  favors  upoo 
any  one,  and  did  not  intend  arbitrarily  to  de^ 
prive  any  one  of  his  rights. 

20.  Taxation  «=>42(1)— CLASSinoATtoN— Ya^- 

LIDITT. 

It  is  not  essential  to  a  valid  dassificatioxi 
for  purposes  of  taxation  that  it  depend  upon 
scientific  or  marked  differences  in  the  subjects 
classified,  it  being  sufficient  if  it  is  practical, 
and  it  is  not  reviewable  unless  palpably  arbi- 
trary. 

21.  CoNSTiTUTioNAi,  Law  ®=338  —  Vaxiditt 

OF  STATtTTE. 

Validity  of  a  statute  does  not  depend  ui)on 
whether  it  is  a  perfect  plan  or  whether  some 
bther  body  might  devise  a  better  method. 

22.  Constitutional  Law  ^=>4S  —  Detebmi- 
NATioN  OF  Validity  of  Statute— Doubt — 
Judicial  Inquibt. 

A  statute  assailed  as  unconstitutional  will 
not  be  pronounced  invalid  unless  its  nullity  is 
made  manifest  to  the  court  beyond  a  reasona- 
ble doubt 

Cooper,  X,  dissenting. 

Suit  for  Injunction  by  David  Hllger  against 
W.  A.  Moore,  Treasurer  of  Lewis  and  Clark 
County.    Writ  issued. 

Chos.  B.  Leonard,  of  Butte^  Pray  &  Call- 
away, of  Great  Falls,  and  R.  Von  Tobd,  of 
Lewlstown,  for  relator. 

S.  C.  Ford,  of  Helena,  and  Frank  Woody, 
of  Missoula,  for  respondent 

HOLLOWAT,  J.  At  12  o'clock  noon  on 
the  first  Monday  of  March  of  this  year,  plain- 
tiff owned  personal  property  subject  to  taxa- 
tion in  Lewis  and  Clark  county,  but  owned 
no  real  estate  In  that  county.  Uls  property 
was  duly  assessed  at  $1,000,  its  fall  cash  val* 
ue,  and  upon  this  valuation  the  taxes  were 
computed,  amounting  to  $35.05,  and  the  coun- 
ty treasurer  thereupon  demanded  payment 
Plaintiff  tendered  $7.01,  and  upon  refusal 
of  his  tender  commenced  this  action  to  re- 
strain  the  treasurer  from  seizing  and  sell- 
ing the  property. 

The  controversy  involves  the  validity  ot 
House  Bill  No.  30  (Laws  1919,  c.  61)  entitled: 

"An  act  providing  for  the  classification  o( 
taxable  property  in  the  state  for  the  purpose 
of  taxation,  and  providing  the  percentage   ot 
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the  true  and  fall  value  of  eacli  class  which  shall 
be  taken  and  used  as  the  basis  for  the  imposi- 
tion of  the  tax  thereon." 

Section  1  distributes  all  taxable  property 
Into  seven  distinct  classes ;  the  kind  of  prop- 
erty constituting  each  of  the  first  six  classes 
being  specifically  enumerated.  The  seventh 
class  includes  all  property  not  assigned  to 
some  one  of  the  preceding  classes. 

Section  2  provides: 

.  "As  a  basis  for  the  imposition  of  taxes  upon 
the  different  classes  of  property  above  speci- 
fied, a  percentage  of  the  tme  and  full  value  of 
the  property  of  each  class  shall  be  taken  as  fol- 
lows: 

"(a)  Class  one:  lOO  per  cent,  of  its  true  and 
fun  valne. 

"(b)  Class  two:  20  per  cent,  of  its  true  and 
fnll  valne. 

"(c)  Class  three:  S3%  per  cent  of  its  tme 
and  full  value. 

"(d)  Class  four:  SO  per  cent  of  its  true  and 
fun  value. 

"(e)  Class  five;  7  per  cent  of  its  true  and 
foil  value. 

"(f)  Class  six;  40  per  cent  of  Its  tme  and 
fnll  value. 

"(e)  Class  seven:  40  per  cent  of  its  tine 
and  full  value." 

The  property  Involved  In  this  litigation  be- 
longs to  class  two,  and  it  is  conceded  that  if 
Honse  Bill  30  Is  a  valid  legislative  enactment 
tbe  plaintiff  tendered  the  amount  of  tax  due ; 
If  it  is  not,  the  amount  demanded  by  the 
treasurer  is  the  amount  to  be  paid. 

1.  It  is  insisted  by  the  treasurer  that 
Honse  Bill  Na  30  is  unconstitutional,  In  that 
the  Legislative  Assembly  was  without  au- 
thority to  cla&slf^  property  for  the  purpose 
of  taxation. 

[1,2]  The  legislative  department  of  this 
state  possesses  all  the  powers  of  lawmaking 
which  inhere  in  any  independent  sovereignty, 
except  only  in  so  far  as  those  powers  are 
curtailed  by  the  Constitution  of  the  state,  or 
the  supreme  law  of  the  land.  In  re  Pomeroy, 
61  Mont  U9,  161  Pac.  333.  Tfo  determine, 
therefore,  whether  a  statute  is  valid,  it  is  not 
■ecessary  to  seek  the  source  of  tne  power  to 
enact  it  The  authority  is  inherent  if  the 
mbject-m&tter  is  one  with  reference  to  which 
any  legislation  may  be  enacted,  and  the  but^ 
den  of  showing  that  the  authority  has  been 
withdrawn  from  the  lawmakers  is  upon  the 
jMUty  who  questions  the  validity  of  the  act 
As  said  by  this  court : 

"The  authority  of  the  Legislature,  otherwise 
plenary,  will  not  be  held  to  be  circumscribed 
by  mere  implication.  He  who  seeks  to  limit 
the  power  of  the  lawmakers  must  be  able  to 
point  out  the  particular  provision  of  the  Con- 
stitution which  contains  tile  limitation  express- 
ed in  no  uncertain  terms."  State  ex  reL  Evans 
v.  Stewart,  53  Mont  18, 161  Pac  309. 

[8,4]  Taxation 'for  the  purpose  of  raising 
imblic  revenue  is  a  subject  i>ecaiiarly  and 
Inlierently  of  legislative  cognizance  (1  Oooley 


on  Taxation  [Sd  Ed.]  p.  7),  and  our  Legisla- 
ture was  therefore  within  Its  authority  In  en- 
acting House  Bin  No.  30,  unless  the  authority 
to  do  so  Is  denied  to  It  by  the  state  Coustilu- 
tion  or  by  the  Constitution  of  the  United 
States.  The  basic  contention  of  the  Attorney 
General,  for  the  treasurer,  is  that  the  classi- 
fication of  property  by  the  statute  in  ques- 
tion violates  the  principle  of  uniformity  of 
taxation  declared  by  our  state  Constitution. 
Throughout  all  revenue  legislation  by  the 
several  states  there  has  been  recognized  some 
rule  of  unlfoimity.  Fifty  years  ago,  and 
prior  thereto,  the  rule  was  generally  tmder- 
stood  to  require  nothing  less  than  this:  If 
A.  and  B.  each  owned  taxable  property  of  the 
same  value  within  the  same  taxing  district, 
each  should  pay  thereon  precisely,  the  same 
amount  of  tax,  without  reference  to  the  char- 
acter of  the  property.  The  rule  as  thus  un- 
derstood Is  designated  the  "uniformity  rule 
of  general  property  taxation,"  or  "uniform  ad 
valorem  system."  By  express  declaration  or 
by  necessary  intendment  that  rule  was  writ- 
ten into  the  Constitution  of  nearly  every 
state.    The  Constitution  of  Nebraska  declares: 

"The  Legislature  shall  provide  such  revenue 
as  may  be  needful,  by  levying  a  tax  by  valua- 
tion, so  tiiat  every  person  and  corporation  shall 
pay  a  tax  in  proportion  to  the  value  of  his, 
her  or  Its  property  and  franchises."  Nebras- 
ka Const  art  9,  {  1. 

This  Is  a  reasonably  dear  statement  In  ex 
press  terms  of  the  rule  of  uniformity  of  tax- 
ation as  It  was  understood  quite  generally  In 
1876.  A  simlllar  provision  Is  found  In  the 
(Tonstitutlon  of  Idaho  (article  7,  S  2) ;  Illinois 
(article  9,  {  1);  South  Dakota  (article  11,  |  2) ; 
Utah  (article  13,  g  3) ;  and  Washington  (art- 
icle 7,  i  2).  It  cannot  be  open  to  argument 
that  a  provision  of  this  character  does  not 
admit  of  dasslflcatlon  of  property  for  the 
purpose  of  taxation.  The  meaning  is  too 
plain  to'  admit  of  doubt 

The  Constitution  of  Wisconsin  declares, 
"The  rule  of  taxation  shall  be  uniform"  (Wis- 
consin Const  art  8,  {  1),  and  the  same  prln- 
dple,  though  expressed  differently,  Is  to  be 
found  In  the  Constitution  of  each  of  some  30 
other  states.  Whenever  the  question  has 
arisen  In  any  of  these  Jurisdictions,  It  has  been 
held  that  the  language  of  the  O)nstltutlou 
under  review,  by  necessary  Implication,  evi- 
denced an  Intention  to  xialntaln  the  rule  of 
uniformity  as  expressed  above.  We  find  no 
fault  with  the  conclusions  reached  In  the 
cases  so  holding. 

The  rule  never  prevailed  in  Colorado  or 
Pennsylvania,  and  does  not  prevail  In  several 
stdtes  by  reason  of  recent  constitutional 
amendments.  Does  it  prevail  in  Montana? 
It  Is  the  contention  of  the  Attorney  General 
that  It  does,  and  that  It  Is  dedared  in  article 
12,  {  1,  of  our  Constitution,  in  the  following 
llan^iage:       '  
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"The  necessary  rerenae  for  the  support  and 
maintenance  of  the  state  shall  be  provided  bjr 
the  LegislatiTe  Assembly,  which  shall  levy  a 
aniform  rate  of  assessment  and  taxation,  and 
shall  prescribe  such  regulations  as  shall  se- 
cnre  a  just  valuation  for  taxation  of  all  prop- 
erty, except  that  specifically  provided  for  in 
this  article.  The  Legislative  Assembly  may 
also  impose  a  license  tax,  both  upon  persona 
and  upon  corporations  doing  business  in  the 
state." 

Great  stress  Is  laid  npon  the  fact  that  the 
Legislature  Is  commanded  to  levy  a  uniform 
rate  of  assessment  and  taxation.  Counsel, 
however,  distorts  the  meaning  of  the  term 
"asspssment."  It  Is  said  to  comprehend  the 
entire  process  by  which  taxes  are  secured — 
from  the  inception  to  the  conclusion.  If_  the 
term  hus>  such  broad  slgnlfloance,  then  it 
Includes  the  entire  process  of  taxation,  and 
the  word  "taxation,"  used  In  conjunction 
with  It,  is  meaningless.  But  this  court  Is 
.  not  authorized  to  disregard  the  term  "taxa- 
tion," or  to  assume  that  it  was  used  without 
purpose.  * 

({]  When  our  Constitution  was  prepared 
and  ratified,  the  term  "assessment"  and  the 
term  "taxation"  each  had  a  definite,  well- 
understood  meaning.  Assessment  was  the 
process  by  which  persons  subject  to  taxation 
were  listed,  their  property  described,  and 
its  value  ascertained  and  stated.  Taxation 
consisted  In  determining  the  rate  of  the  levy 
and  imposing  It.  Speaking  generally,  the 
assessment  was  made  by  the  assessor,  subject 
to  review  by  the  board  of  equalization.  The 
rate  of  taxation  was  fixed  and  Imposed  by 
the  Legislature  for  state  purposes,  by  the 
county  commissioners  for  county  purposes, 
by  the  dty  council  for  dty  purposes,  etc. 
This  has  been  the  history  of  our  revenue 
legislation  from  the  time  Montana  was  organ- 
ized as  a  territory,  and  the  framera  of  our 

Constitution  understood  these  words  and 
used  them  accordingly.  It  may  be  conceded 
that  they  apparently  chose  to  employ  Inept 
language,  rather  than  multiply  words,  for 
the  use  of  "levy"  and  "rate,"  as  applied  to 
assessment.  Is  hardly  appropriate;  but  when 
we  consider  the  entire  first  sentence  of  sec- 
tion 1  with  other  provlstons  In  pari  materia 
the  meaning  is  reasonably  dear.  The  mode 
of  assessment — the  rule  for  ascertaining 
values — must  be  uniform,  to  the  end  that  a 
just  valuation  of  all  taxable  property  may 
be  secured.  This  Is  the  rule — the  exceptions 
will  be  noticed  later. 

[6]  The  act  in  question  has  nothing  what- 
ever to  do  with  either  the  assessment  of 
property  or  the  determination  of  the  rate  of 
the  tax  levy.  It  is  not  directed  to  the  as- 
sessor. His  duties  are  defined  by  the  statutes 
in  force  when  this  measure  was  enacted. 

[7]  The  mandate  of  the  Constitution  that 
the  ^Legislature  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valautlon  for  tax- 
ation of  all  taxable  property  was  complied 


with  by  the  first  state  Legldature  wbicb 
passed  any  laws  after  the  Constitution  was 
adopted.  An  elaborate  revenue  measure  was 
enacted,  comprising  206  sections,  which  pro- 
vided, among  other  things,  for  the  assessment 
of  all  taxable  property  at  Its  full  cash  value, 
for  the  proper  methods  of  ascertaining  such 
value,  and  for  the  review  of  the  assessments 
and  the  equalization  thereof.  Laws  of 
1801,  p.  73.  Those  provisions,  with  sUgbt 
amendments,  have  been  brought  forward  and 
constitute  the  law  upon  the  subject  at  the 
present  time.  SecUons  2498-2745,  Rev. 
Codes.  The  provisions  of  section  5  of  the 
act  of  1891  have  never  been  changed.  "All 
taxable  property  must  be  assessed  at  Its  full 
cash  value."  Section  2502,  Rev.  Codes.  This 
Is  the  commond  of  the  statute  to-day  directed 
to  the  assessor  and  to  the  boards  of  equalis- 
ation. 

[6, 1]  But  It  Is  contended  that  House  Bill 
No.  30  violates  the  prlndple  of  a  uniform  rate 
of  taxation  declared  In  section  1.  If  that  sec- 
tion be  construed  independently  of  any  other 
provision,  the  argument  of  counsel  would  be 
persuasive.  If  not  convincing;  but  the  divi- 
sion of  our  Constitution  Into  chapters  and 
sections  Is  a  mere  matter  of  convenience  for 
the  purpose  of  reference,  and  Is  not  of  sig- 
nificance In  applying  the  rules  of  construction 
and  interpretation.  Every  provision  dealing 
vdth  the  same  subject-matter  must  be  con- 
sidered In  determining  the  meaning  of  any 
expression  whose  meaning  is  in  doubt.  Coo- 
ley's  Const  Limitations,  91. 

Section  11,  art  12,  provides: 

"Taxes  shall  be  levied  and  collected  by  geu' 
eral  laws  and  for  public  purposes  only.  Tliey 
shall  be  uniform  on  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  author* 
ity  levying  the  tax." 

But  counsel  for  the  treasurer  would  have 
us  construe  section  1  Independently  of  sec- 
tion 11,  upon  the  theory  that  each  deals  witb 
a  dlfTerent  subject — section  1  with  state  taxes 
exclusive,  and  section  11  with  local  taxes 
excioslvely.  Indeed,  counsel  insists  that  aec> 
tlons  1,  8,  7,  9,  10,  and  17  were  intended  to 
provide,  and  do  provide,  a  'Method  for  mis- 
tng  revenue  for  the  support  and  maintenance 
of  the  state,"  while  sections  4,  6,  and  ll  pro- 
vide a  complete  method  of  taxation  for  coun- 
ty, dty,  town,  and  school  district  purposes. 
The  argument  is  founded  upon  an  entire  mis- 
conception of  the  pturpoee  of  article  12. 

[10]  Our  state  Constitution,  unlike  the  Con- 
stitution of  the  United  States,  is  not  a  grant 
of  power  or  authority,  but  is  distinctively 
a  limitation  imposed  by  the  people  upon 
the  several  departments  of  state  government. 
McCllntock  V.  City  of  Great  Falls,  63  Mont. 
221,  163  Pac.  09.  Article  12  does  not  assume 
to  create  or  define  any  system  of  assessment 
or  taxation.  Eliminate  it  altogether  from  the 
Constitution,  and  the  Legislature  could  do 
everything  It  can  now  do,  and  other  things 
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besides,  and  It  was  for  the  express  purpose  of 
limiting  tbe  lawmakers  in  legislating  upon 
eitber  of  these  subjects,  that  article  12  was 
inserted.  State  ▼.  Gamp  Sing,  18  Mont.  128, 
44  Pac.  516,  32  L.  R.  A.  635,  66  Am.  St.  Rep. 
651.  Its  limitations  are  not  always  expressed 
in  the  negative  form — thou  shalt  not — but 
they  are  present  nevertheless.  The  Legisla- 
ture la  prohibited  altogether  from  subjecting 
to  taxation  any  at  the  public  property  men- 
tioned In  section  2.  It  is  prohibited  from  ap- 
plying the  ordinary  rules  of  assessment  to  the 
mining  property  mentioned  in  section  3.  It 
is  forbidden  to  levy  taxes  upon  the  Inhabit- 
ants or  property  of  a  county  or  municipal 
corporation  for  local  purposes.  Section  4. 
A  limitation  is  set  upon  the  assessed  valua- 
tion of  property  for  city,  town,  and  school 
purposes  by  section  5.  Section  6  prohibits 
the  legislation  from  releasing  certain  proper- 
ty from  the  payment  of  its  ■  proirartionate 
share  of  state  taxes.  Section  7  forbids  the 
Ix^slature  from  exempting  corporations  and 
corporate  property  from  taxation.  Section  9 
sets  a  limit  upon  the  rate  of  taxation  for  state 
purposes.  Section  10  prohibits  public  money 
being  withdrawn  from  the  state  treasury  ex- 
cept pursuant  to  specific  appropriations  made 
by  law.  These  examples  Illustrate  sufficiently 
the  purpose  of  article  12. 

[11]  Nowhere  Is  the  Legislature  prohib- 
ited from  classifying  property  for  the  purpose 
of  taxation,  but,  on  the  contrary,  section  11 
contains  a  distinct  recognition  of  the  right  to 
do  BO.  Counsel  argues,  however,  that  sec- 
tion 11  goes  no  further  than  to  recognize  the 
right  of  the  Legislature  to  classify  subjects  of 
taxation,  and  does  not  refer  to  the  classifica- 
tion of  property.  Councel  concedes  that  his 
argument  runs  counter  to  the  decisions  of 
this  court  in  State  ex  rel.  Sam  Tol  v.  French, 
17  Mont  54,  41  Pac.  1078,  SO  U  R.  A.  416,  and 
State  y.  Camp  Sing,  above.  In  the  former. 
Justice  De  Witt,  speaking  for  the  court,  said: 

"We  are  of  the  opinion  that  the  first  sentence 
of  section  1,  art.  12,  and  the  whole  of  section 
11,  art.  12,  are  upon  the  same  Bubjeet,  and 
mnat  be  read  together,  and  that  they  refer  to 
taxation,  and  the  equality  and  uniformity  there- 
of." 

Since  the  first  sentence  of  section  1  deals 
exclusively  with  property  taxation  (North- 
western Mut.  Life  Ins.  Co.  v.  Lewis  and  Clark 
County,  28  Mont.  484,  72  Pac.  082,  98  Am.  St 
Rep.  572),  It  would  seem  that  by  necessary 
Implication  the  court  held  that  section  11 
does  likewise.  In  the  Camp  Sing,  Case 
the  court  revievred  at  great  length  the  sev- 
eral provisions  of  article  12,  explained  their 
purpose,  and  reached  the  conclusion,  in  effect, 
that  all  the  restrictions  Imposed  upon  the 
Legislature  by  that  article  are  restrictions 
with  reference  to  property  taxation.  We  are 
asked  now  to  overrule  these  decisions,  but  in 
our  judgment  the  correctness  of  each  of  them 
la  b^ond  qnestton. 
182P.-«1 


[12]  The  framers  of  our  Constitution  did 
not  always  use  terms  In  their  strict,  technical 
sense;  rather  they  employed  them  generally, 
aocordlng  td  their  popular  signittcance. 
Speaking  strictly,  there  is  but  one  subject  of 
taxation — persons,  natural  or  artiflclaL  All 
taxes  are  letvled  against  the  person,  not 
against  property.  It  Is  the  owner  who  Is 
taxed  because  of  his  ownership,  and  his 
ptoperty  but  serves  as  the  basis  for  comput- 
ing the  measure  of  his  liability  and  as  se- 
curity for  the  discharge  of  the  lien  which 
the  tax  Imposes.  State  ▼.  Camp  Sing,  above. 
The  term  "subject  of  taxation"  Is  given  a 
broad  or  restricted  meaning,  according  to  the 
circumstances  of  the  particular  case.  In  its 
comprehensive  sense  it  denotes  the  particular 
thing  which  measures  the  amount  of  the  tax, 
and  as  such  Includes  every  kind  of  property, 
real,  personal,  and  mixed,  not  exempt,  as 
well  as  every  other  Item  upon  which  a  rate 
of  taxation  may  be  lawfully  Imposed.  That 
the  framers  of  our  Constitution  did  not  em- 
ploy the  term  in  Its  technical  sense  is  perfect- 
ly apparent  Neither  did  they  employ  It  In 
Its  broadest  sense.  The  right  to  take  property 
by  inheritance  Is  a  subject  of  taxation  ac- 
cording to  all  authorities,  and  if  the  term 
"subjects"  was  used  In  section  11  in  Its  com- 
prehensive sense,  then  an  Inheritance  tax 
would  have  to  conform  to  the  uniformity 
clause;  but  this  court  has  held  that  It  does 
not.  Touhy's  Estate,  35  Mont  431,  90  Pac 
170. 

[13,  14]  At  the  time  our  Constitution  was 
prepared  and  adopted,  property  and  licenses 
were  the  only  sources  of  tax  revenue  In  M<Ht- 
tana.  The  so-called  poor  poll  and  road  poll 
taxes  were  then  Imposed,  but  neither  Is  a 
tax  within  the  meaning  of  that  term  as  em- 
ployed In  the  Constitution.  Pohl  r.  Chicago, 
M.  ft  St  P.  Ry.  Co.,  52  Mont  572,  160  Pac. 
615.  licenses  are  excepted  from  the  uniform- 
ity provision,  so  that  It  is  practically  certain 
that  the  term  "subjects"  in  section  11  was 
used  in  Its  then  popular  sense  to  denote  the 
different  kinds  of  property  liable  to  taxation. 

[II]  The  definition  of  property  in  section 
17  of  this  same  article  was  intended  as  a 
limitation  upon  the  power  of  the  Legislature 
to  extend,  by  indirection,  the  exemptions 
authorized  or  commanded  by  section  2.  It 
cannot  have  any  other  purpose. 

[II]  Construing  the  first  sentence  of  sec- 
tion 1  with  section  11  the  meaning  Is  rea- 
sonably clear:  The  taxes  levied  shall  be  un- 
iform upon  the  same  class  of  property  with- 
in the  same  taxing  district  The  entire  state 
Is  one  district  for  the  purpose  of  raising 
state  taxes.  E2very  county  is  a  separate 
district  for  county  taxes,  every  dty  for  city 
taxes,  etc.  Or,  stating  the  principle  of  sec- 
tions 1  and  11  In  different  form,  the  manda- 
tory Injunction  to  the  Legislature  is  that 
it  shall  prescribe  sndi  uniform  mode  of  as- 
sessment as  shall  secure  a  Just  valuation  of 
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all  tn'  able  property  that  all  taxes  shall  be 
levle<7.  and  collected  by  general  laws  and  for 
public  purposes  only,  and  that  they  shall 
be  uniform  upon  the  same  <da88  of  property 
wlthta  the  territorial  Ztmits  of  the  author- 
ity levying  the  tax.  This  is  the  rule  of  uni- 
formity declared  by  our  Constitution,  if 
we  are  able  to  determine  the  intention  of 
Its  framers  aright. 

As  indicating  further  that  it  was  not  the 
purjpose  of  our  Constitution  to  prohibit  the 
Legislature  from  dassi^ing  property  for 
the  purpose  of  taxation,  a  reference  to  sec- 
tion 15.  art  12  la  pertinent  That  section 
defines  the  duties  of  the  state  board  of 
equalization  as  follows: 

"The  state  board  of  equalization  may  adjust 
*nd  equalize  the  valuation  of  taxable  property 
among  the  several  countiea  and  the  different 
classes  of  taxable  property  in  the  same  and 
in  the  several  vunnties  and  between  individual 
taxpayers;  supervise  and  review  the  acts  of 
county  assessors  and  county  boards  of  equal- 
ization; change,  increase  or  decrease  valuations 
made  by  county  assessors  or  equalized  by  coun- 
ty boards  of  equalization  and  has  such  author- 
ity and  may  do  all  things  necessary  to  secure 
a  fair,  just  and  equitable  valuation  of  taxable 
property  among  the  counties  and  between  the 
different  classes  of  property  and  individuals.*' 

Prior  to  the  amendment  adopted  in  1916, 
section  15  defined  those  duties  to  be  "to  ad- 
just and  equalize  the  valuation  of  the  taxable 
property  among  the  several  counties  of  the 
state."  Counsel  now  urge  upon  us  that  the 
only  purpose  of  the  amendment  was  to  ob- 
viate the  decisions  of  this  court  in  State  ex 
rel.  Wallace  v.  State  Board,  18  Mont  473,  46 
Pac.  266,  and  State  ex  rel.  Board  v.  Fortune, 
24  Mont  154,  60  Pac.  1086;  but  In  each  case 
the  only  question  decided  was  that  the  state 
Ixmrd  could  not  increase  the  total  assessed 
valuation  of  property  in  the  state  as  returned 
by  the  several  counties.  The  amendment  con- 
fers the  power  which  was  formerly  denied  to 
the  board,  but  it  goesmuch  further  and  clothes 
the  board  with  authority  to  adjust  and  equal- 
ize the  valuation  of  the  different  classes  of 
taxable  property  in  any  county,  and  to  do  all 
things  necessary  to  secure  a  fair,  just,  and 
equitable  valuation  of  taxable  property 
among  the  counties  and  between  the  different 
classes  of  property.  We  cannot  restrict  the 
meaning  of  this  amendment  as  we  are  re- 
quested to  do. 

[17]  Ttiat  the  ironclad  rule  of  uniformity, 
as  first  stated  above,  never  prevailed  In  this 
state,  a  reference  to  other  provisions  of  ar- 
ticle 12  will  demonstrate.  Section  3  estab- 
lishes an  artificial  and  arbitrary  rule  for  the 
assessment  and  taxation  of  certain  mining 
property  without  reference  to  Its  actual  cash 
value,  while  section  9  recognizes  the  right 
of  the  Legislature  to  provide  for  the  impo- 
sition of  a  tax  upon  live  stock,  In  addition  to 
that  borne  by  other  property. 

There  is  further,  slight  evidence  of  a  de- 


liberate purpose  to  exclude  from  our  Consti- 
tution the  old  "uniform  ad  valorem  system." 
Section  1,  art.  12  of  the  Constitution,  pro- 
posed in  1S84,  was  a  literal  copy  of  the 
section  of  the  Nebraska  Constitution,  ante, 
with  the  exception  that  the  last  words  "and 
franchises"  were  omitted.  It  declared  the 
uniform  rule  of  general  property  taxation  In 
language  too  clear  to  admit  of  doubt  When 
the  Constitution  of  1888  was  written,  many 
of  the  provisions  of  the  proposed  1884  Con- 
stitution were  copied  verbatim,  but  In  pre- 
paring section  1,  art  12,  the  old  draft  was 
abandoned  and  for  it  was  substituted  the 
section  in  the  language  quoted  above.  Many 
of  the  members  of  the  first  convention  were 
also  members  of  the  second.  The  same  mem- 
ber who  presided  over  the  committee  which 
framed  article  12  of  the  first  proposed  Con- 
stitution was  likewise  chairman  of  the  com- 
mittee which  drafted  article  12  of  our  present 
Constitution.  This  is  a  matter  of  slight  con- 
sequence in  Itself,  but  it  tends  to  indicate  a 
purpose  to  modify  the  role  of  uniformity  as 
it  had  been  understood  quite  generally  there- 
tofore. 

Decided  cases  almost  without  number  have 
been  pressed  upon  our  attention,  but  they 
are  practically  without  value  in  this  instance. 
They  construe  constitutional  provisions  alto- 
gether unlike  our  own.  Indeed,  no  ether 
state  in  the  Union  has  provisions  in  Its  Con- 
stitution similar  to  those  of  ours  enumerated 
above.  Some  of  these  may  be  found  In  the 
Constitution  of  one  state;  some  in  another; 
some  of  them  cannot  be  found  in  the  Con- 
stitution of  any  other  state.-  ▲  review  of 
these  authorities  would  be  a  work  of  super- 
erogation. 

The  theory  of  classification  of  property 
for  the  purpose  of  taxation  is  not  new.  In 
an  address  before  the  meeting  of  the  Inter- 
national Tax  Association  in  1909,  Charles  J. 
Bullock,  Professor  of  Economics,  Harvard 
University,  directed  attention  to  the  fact 
that  immediately  following  the  Civil  War 
discontent  with  the  workings  of  the  uniform 
ad  valorem  system  became  general,  and  that 
the  system  had  long  since  been  abandoned  in 
most  European  countries  for  a  system  of 
classification. 

In  1869  the  Supreme  Court  of  PennsyV 
vania,  in  upholding  the  right  of  the  Legis- 
lature to  classify  property  for  taxation, 
said: 

"To  bold  otherwise  would  logically  require 
that  all  the  subjects  of  taxation,  as  well  per- 
sons as  things,  should  be  assessed,  and  an  equal 
rate  laid  ad  valorem.  Practically  no  more  un- 
equal system  could  be  contrived."  Dnrach's  Ap- 
peal, 62  Pa.  491,  494. 

In  1885  the  Supreme  Court  of  the  United 
States,  in  referring  to  the  Kentucky  e<m- 
stitution  of  1850,  said: 

"But  there  is  nothing  in  the  Constitution  of 
Kentucky  that  requires  taxes  to  be  levied  by 
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a  niiiforin  method  npon  all  descriptloiiB  of  prop- 
erty. The  whole  matter  ia  left  to  the  discre- 
tion of  the  legislative  power,  and  there  is  noth- 
ing to  forbid  the  classification  of  property  for 
purposes  of  taxation  and  the  valuation  of  dif- 
ferent classes  by  dilTerent  methods.  The  rule 
of  equality,  in  respect  to  the  subject,  only  re- 
qnirea  the  same  means  and  methods  to  be  ap- 
plied impartially  to  all  the  constituents  of  each 
class,  80  that  the  law  shall  operate  equally  and 
uniformly  npon  all  persons  in  similar  circum- 
stances." Kentucky  Railroad  Cases,  115  U.  S. 
321.  337,  e  Sup.  Ct  67,  63  (28  L.  Ed.  414). 

We  cannot  say  whether  these  expressions 
of  the  courts  or  the  prevailing  discontent 
with  the  "uniform  ad  valorem  system"  In- 
fluenced the  framers  of  our  Cionstltutlon. 
It  Is  sufficient  for  us  to  know  that  the  arti- 
cle on  revenue  and  taxation  apparently 
omits  any  restriction  upon  the  classification 
of  property  for  the  purpose  of  taxation. 

With  the  merits  of  these  respective 
systems  we  are  not  concerned  in  determining 
the  validity  of  a  statute,  but  In  passing  we 
direct  attention  to  the  following  from  the 
opinion  of  the  Supreme  Ck>urt  of  the  United 
States: 

"This  court  has  repeatedly  laid  down  the  doc- 
trine that  diversity  of  taxation,  both  with  re^ 
spect  to  the  amount  imposed  and  the  various 
^ecies  of  property  selected  either  for  bearing 
its  burdens  or  for  being  exempt  from  them,  is 
not  inconsistent  with  a  perfect  uniformity  and 
equality  of  taxation  in  the  proper  sense  of 
those  terms;  and  that  a  system  which  imposes 
the  same  tax  upon  every  species  of  property, 
irrespective  of  its  nature  or  condition  or  class, 
will  be  destructive  of  the  principle  of  uniformi- 
ty and  equality  in  taxation  and  of  a  just  adap- 
tation of  property  to  its  burdens."  Paci^  Ex- 
press Go.  V.  Seibert,  142  U.  S.  339,  351,  12 
Sup.  Ct  250,  253  (35  Ii.  Ed.  103^. 

In  theory,  the  doctrine  of  classification 
se^ES  to  remove  the  temptation  to  dishonesty 
in  returning  property  for  assessment;  to 
shift  the  burden  of  taxes  from  property, 
as  such,  to  productivity,  or,  in  other  words, 
to  Impose  the  burdens  of  government  upon 
Itrc^jerty  In  proportion  to  its  use.  Its  pro- 
ductiTity,  its  utility,  its  general  setting  in 
the  economic  organization  of  society,  so 
that  every  one  will  be  called  upon  to  con- 
tribute according  to  his  ability  to  bear  the 
burdens,  or  as  nearly  so  as  may  be,  and 
to  relieve  administrative  ofllcers  from  the 
apparent  necessity  of  continuing  the  legal 
Action  of  full  valuation  In  the  face  of  con- 
trary facts.  Whether  in  practice  It  will  re- 
alize the  hopes  of  Its  advocates,  experience 
alone  will  demonstrate. 

[18]  2.  It  Is  further  contended  that,  ev^ 
though  our  state  Constitution  does  not  for- 
bid a  proper  classification  of  property  for 
taxati<Hi,  the  dassiflcatlon  provided  by 
House  Bill  No.  30,  is  so  far  arbitrary  and 
unreasonable  as  to  bring  the  act  within  the 
condemnation  of  the  Fourteenth  Amendment 


to  the  (Constitution  of  the  TTnlted  States. 
The  Inhibition  of  that  amendment,  that  no>'' 
state  shall  derive  any  person  within  its 
Jurisdiction  of  the  equal  protection  of  the^ 
law,  was  designed  to  prevent  any  person, 
or  class  of  persons,  from  being  singled  out 
as  a  special  subject  for  discrimination  and 
hostile  legislation.  Pembina  &  Mln.  Co.  v- 
Pennsylvania,  125  U.  S.  181,"l88,  8  "Sup. 
Ct.  737,  31  L.  Ed.  660.  It  is  to  be  presumed, 
however,  that  in  providing  for  its  public, 
revenues,  this  state  had  no  favors  to  be- 
stow and  did  not  int^id  arbitrarily  to  de- 
prive any  one  of  his  rights.  Special  priv- 
ileges are  always  obnoxious,  and  discrimi- 
nations against  any  person  or  class  still 
more  so,  and  no  presumption  will  be  Indulg- 
ed that  the  Legislature  Intended  to  create 
either. 

While  It  is  possible  to  lay  the  burdens 
of  taxation  so  unevenly  as  to  deprive 
some  taxpayers  of  the  equal  protection  of  the 
law,  the  mere  fact  that  property  Is  classified 
for  the  purpose  of  taxation  does  not  bring 
the  statute  classifying  it  within  tiie  inhibi- 
tion of  the  Fourteenth  Amendment.  As 
early  as  1873  the  Supreme  (Court  of  the  Uni- 
ted States  referred  to  this  question  and 
said: 

"Absolute  equality  in  taxation  can  never  be 
attained.  That  system  is  the  best  which  comes 
the  nearest  to  it.  The  same  rules  cannot  be 
applied  to  the  listing  and  valuation  of  all  kinds 
of  property.  Railroads,  banks,  partnerships, 
manufacturing  associations,  telegraph  compa- 
nies, and  each  one  of  the  numerous  other  agen- 
cies of  business  which  the  inventions  of  the 
age  are  constantly  bringing  into  existence,  re- 
quire different  machinery  for  the  purposes  of 
their  taxation.  The  object  should  be  to  place 
the  burden  so  that  It  will  bear  as  nearly  as 
possible  equally  upon  alL  For  this  purpose 
different  systems,  adjusted  with  reference  to 
the  valuation  of  different  kinds  of  proncrty,  are 
adopted.  The  courts  permit  this."  Tappan  v. 
Merchants'  National  Bank,  19  WaU.  490,  604 
(22  L.  Ed.  189). 

Later,  in  Michigan  Cientral  R.  v.  Powers, 
201  U.  S.  246,  293,  26  Sup.  CTt  459,  462  (50  L. 
Ed.  744),  the  court  quoted  with  approval 
from  the  decision  of  the  trial  coui-t  in  the 
same  case  the  following: 

"There  can  at  this  time  be  no  question,  aft- 
er the  frequent  and  uniform  expressions  of  the 
federal  Supreme  Court,  that  it  was  not  design- 
ed by  the  Fourteenth  Amendment  to  the  Con- 
stitution to  prevent  a  state  from  changing  its 
system  of  taxation  in  all  proper  and  reasonable 
ways,  nor  to  compel  the  states  to  adopt  an 
ironclad  rule  of  equality  to  prevent  the  classifi- 
cation of  property  for  purposes  of  taxation, 
or  the  imposition  of  different  rates  upon  dif- 
ferent classes.  It  is  enough  that  there  is  no 
discrimination  in  favor  of  one  as  against  an- 
other of  the  same  class,  and  the  method  for 
the  assessment  and  collection  of  the  tax  is  not 
inconsistent  with  natural  Justice." 
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Finally,  In  1918,  the  conrt  again  reiterated 
the  principle  In  the  following  terms: 

"That  the  state  ii  not,  becaaae  of  the  Fonr- 
teentb  Amendment,  required  to  tax  all  proper- 
ty alike,  and  may  classify  the  aubjecta,  selected 
for  taxation,  is  too  well  established  to  reqoire 
citation  of  the  many  cases  in  this  court  which 
haTe  80  held.  The  classification  may  not  be  ar- 
bitrary and  muat  rest  upon  real  diiiurencea 
— subject  to  these  qualifications  the  state  has 
a  wide  discretion."  Northwestern  Life  Ins.  Co. 
V.  Wisconsin,  247  U.  S.  132,  138,  88  Sup.  Gt 
444,  446  (62  L.  Ed.  1025).' 

[II]  Prom  the  very  natnre  of  the  subject, 
there  cannot  be  anything  more  than  general 
rules  for  governing  classiflcatlon.  Every 
state  must  adapt  its  laws  to  Us  own  peculiar 
circumstances  and  conditions,  and  the  Leg- 
islature Is  presumed  to  have  exercised  a 
reasonable  discretion  in  making  this  clas- 
siflcatlon. Quong  Wing  v.  Kirkendall,  89 
Mont.  64,  101  Pac.  250. 

[20]  It  is  not  essential  to  a  valid  classi- 
fication that  it  depends  upon  scientific 
or  marlced  dltferences  tn  the  subjects  classi- 
fied. It  suffices  if  it  is  practical,  and  it  Is 
not  reviewable  unless  palpably  arbitrary. 
Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557.  562, 
Id  Snp.  Ct.  281,  43  L.  Kd.  552;  HUl  v.  Rae.  52 
Mont.  378,  168  Pac.  829,  L.  B.  A.  1917A. 
496,  Ann.  Cas.  1917S,  210. 

In  the  act  under  consideration,  class  1 
includes  the  net  proceeds  of  mines;  class  2, 
the  property  generally  exempt  from  execu- 
tion, with  other  property  of  the  same  general 
diaracter;  class  8,  live  stock,  agricultural 
products,  and  merchandise;  class  4,  lands 
and  improvements,  machinery,  fixtures,  and 
supplies ;  class  5,  moneys  and  credits ;  class 
6,  shares  of  stock  in  banking  corporations; 
and   class  7,   all  other  property. 

The  fact  that  the  mining  industry  is  ap- 
parently favored  by  the  provisions  of  sec- 
tion 3,  art  12,  of  the  Constitution,  would 
seem  to  furnish  Justification  for  the  impo- 
Bition  of  taxes  upon  the  higher  percentage 
of  the  value  of  the  net  proceeds  of  mines. 
With  reference  to  the  other  classes,  it  is 
suflicient  to  say  that  the  difference  in  the 
nature  and  character  of  the  property,  its 
productivity  or  want  of  it.  Its  utility,  the 
difficulty  of  reaching  some  of  it  under  the 
old  system,  the  fact  that  the  enforcement 
of  our  former  tax  laws  operated  as  a  prac- 
tical confiscation  of  the  entire  Income  from 
some  species  of  property,  as  Illustrated  in 
the  case  of  Cruse  v.  Fischl,  65  Mont.  258, 
175  Pac.  878 — these  and  other  reasons 
equally  cogent  must  have  influenced  the  Leg- 
islature in  making  the  classiflcatlon  indicat- 
ed  above. 

[21]  The  validity  of  this  statute  does  not 
depend  upon  an  affirmative  answer  to  the 
Inquiry:  Is  the  plan  of  classification  per- 
fect? Neither  is  it  of  consequence  that  some 
other  body  might  devise  a  better  scheme  of 


taxation.  In  Traveler's  Ins.  Co.  ▼.  Coa- 
necticnt,  185  U.  S.  864,  871,  22  Snp.  Gt  073, 
676  (46  L.  Ed.  949),  the  court  said : 

"But  further,  the  validity  of  this  leriala- 
tion  does  not  depend  on  the  question  whether 
the  courts  may  see  some  other  form  of  assps8< 
ment  and  taxation  which  apparently  would  re- 
sult in  greater  equality  of  burden.  The  courts 
are  not  authorized  to  substitute  their  views 
for  those  of  the  Legislature.  We  can  only  con- 
sider the  legislation  that  has  been  bad,  and 
iloterminp  whcthpr  or  not  its  neci'ssiiry  npiTa- 
tion  results  in  an  unjust  discrimination  between 
the  parties  charged  with  its  burdens.  It  is 
enough  that  the  state  has  secured  a  reasonably 
fair  distribution  of  burdens,  and  that  no  in- 
tentional discrimination  has  been  made  against 
nonresidents." 

Other  illustrative  cases  by  the  Supreme 
Court  of  the  United  States  upholding  clas- 
siflcatlon statutes  will  be  found  cited  In 
Hill  V.  Rae,  above. 

Primarily,  the  question  of  the  reason- 
ableness  of  the  classiflcatlon  was  for  the 
Legislature  to  determine,  or,  in  other  words, 
the  classification  is  presumed  to  be  reason- 
able. Quong  Wing  v.  Kirkendall,  above. 
We  are  satisfied  that  the  statute  does  not 
infringe  upon  the  guaranty  contained  in 
the  Fourteenth   Amendment 

[22]  In  conclusion  we  may  say  that  from 
the  similarity  of  the  langua;^  employed, 
it  is  reasonably  certain  that  sections  1  and 
11  of  article  12  of  our  Constitution  were 
borrowed  from  other  states.  As  no  other 
state  Constitution  contains  both  sections. 
It  follows  that  section  1  was  taken  from  a 
Constitution  which  did  not  contain  provi- 
sions similar  to  those  in  section  11,  and 
likewise  that  section  11  was  borrowed  from 
a  Constitution  which  did  not  contain  a  sec- 
tion similar  to  our  section  1.  The  two  pro- 
visions are  not  altogether  harmonious,  and 
the  construction  of  them  intended  by  the 
framers  is  not  very  clear.  If  we  have 
correctly  Interpreted  their  meaning,  the  va- 
lidity of  House  Bill  30  is  placed  beyond  the 
range  of  controversy.  In  reaching  our  con- 
clusion, however,  it  is  not  necessary  for 
us  to  say  that  we  are  entirely  free  from 
doubt.  As  said  by  this  court  in  State  ex  reU 
Tampbell  v.  Stewart  54  Mont  504,  171  Pac 
755,  Ann.  Cas.  1918D,  1101: 

"In  the  case  of  a  statute  assailed  as  uncon- 
stitutional, we  stand  committed  to  the  rule  that 
no  such  enactment  will  be  pronounced  invalid 
unless  its  nullity  is  made  manifest  beyond  m 
reasonable  doubt" 

We  are  not  convinced  of  the  invalidity  ct 
House  Bill  No.  30;  on  the  contrary,  it 
appears  to  us  to  be  a  valid  legislative  en- 
actment 

It  is  ordered  that  an  injunction,  man- 
datory and  prohibitory  in  form,  issue  herela 
forthwith,  first,  icommanding  the  defend- 
ant treasurer  to  accept  the  tender  made  by 
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plaintiff,  and,  second,  restraining  and  en- 
Joining  defendant  from  seizing  or  selling 
plalntifTB  property  in  satisfaction  of  the 
excess  of  $28.04,  claimed  by  defendant  to 
be  dne  as  taxes. 

BRANTTiT,  O.  J.,  concnn. 

COOPER,  J.  I  am  able  to  concnr  In  much 
of  tlie  learned  dlscnsslon  of  Mr.  Justice 
HOIiLOWAY  in  expressing  the  views  of  the 
majority  of  the  court,  particularly  that  "arti- 
cle 12  of  our  Constitution  does  not  assume 
to  create  or  define  a  system  of  assessment 
or  taxation" ;  and  that  it  is  not  a  grant  but 
a  limitation  of  power  to  be  exercised  by  the 
several  departments  of  the  state  government 
— for  the  latter  presupposes  inherent  power. 
To  that  I  will  add  the  authority  to  classify 
the  different  subjects  of  taxation,  for  in  my 
opinion  the  power  to  tax  and  the  power  to 
classify  were  "twinned"  at  the  birth  of  par- 
liamentary government  I  am,  however,  firm- 
ly and  unalterably  of  opinion  that  sections  1 
and  11  of  that  article  are  logically  compat- 
ible, and  that  the  words  therein  commanding 
the  Legislative  Assembly  to  "levy  a  uniform 
rate  of  assessment  and  taxation,"  to  "pre- 
scribe such  regulations  as  shall  secure  a 
Just  valuation  for  taxation  of  all  property," 
and  to  fix  rates  of  taxation  that  "shall  be 
uniform  upon  the  same  class  of  subjects," 
are  of  potent  and  living  force;  otherwise 
the  provisions  of  a  Constitution  drcumcrib- 
ing  delegated  authority  would  be  a  Jumble 
of  meaningless  words  and  mere  empty  ful- 
minatlons. 

In  my  opinion,  with  dne  deference  to  the 
learning  and.matnrity  of  judgment  of  my  dis- 
tinguished colleagues,  the  act  in  question,  In 
its  attempt  to  Impose  taxes  on  percentages 
of  value  ranging  from  7  per  cent,  on  money 
and  credits  to  100  per  cent,  on  other  prop- 
erty, defies  the  letter,  scorns  the  spirit,  and 
seeks  to  override  the  equality  clauses  of  the 
Constitution  and  the  design  of  its  authors 
to  insure  the  adoption  of  some  system  of 
uniformity  and  Impartiality  making  ^or  the 
Just  apportionment  of  the  burdens  of  tax- 
ation. 


(»  Wyo.  24») 

WYOMING  CENT.  IRR.  CO.  v.  LAPORTE. 

(No.  8T8.) 

(Supreme  Court  of  Wyoming.    July  21,  1919.) 

1.  Watebs  and  Wateb  ConnsES  '8=>261  — 
SaLe  of  Water  Rights— Nondeliveby  of 
Water— Li  AB  ilitt. 

Under  contract  for  sale  of  water  rights  by 
plaintiff  to  defendant  for  irrigation,  not  defi- 
nitely fixing  time  when  plaintiff  was  to  com- 
mence furnishing  water,  and  merely  stating 
point  of- delivery  was  to  be  at  some  point,  to 
b«  determined  by  plaintiff,  within  three  nUles 


of  the  land,  plaintiff  having  determined  and 
stated  to  defendant  the  point  where  it  would 
deliver,  and  having  commenced  to  do  so  in  the 
spring,  and  having  failed  to  make  delivery  dur- 
ing the  irrigation  season  of  the  year,  was  liable 
for  damage  therefrom,  though  the  first  of  the 
six  annual  installments  for  payment  for  the 
rights  was  not  due  till  after  such  irrigation  sea- 
son. 

2.  Pleading  «=3403<3)  —  Cross- Pbtitioit  — 

OoBE   BT   Answer  —  Breach   of  Watkb 

RiOHTs  Contract. 

Any  defect  of  cross-petition  to  allege  breach 

of  contract  for  sale  of  water  rights  by  failure 

to  deliver  water  held  cured  by  answer  thereto. 

5.  Apfeai.  and  Error  4=a074(l>— Trial  ^s* 
849(2)— Submission  of  Special  Interroo- 
▲TORiEs— Discretion. 

Submission  of  special  interrogatories  to 
Jury  is  largely  within  the  trial  court's  discre- 
tion; and  only  where  there  has  been  a  dear 
abuse  thereof,  prejudicial  to  the  complaining 
party,  will  its  action  justify  reversal. 

4.  Appeal  and  Error  €=:>1  043(B)— Hariilbsb 
Error- AnmssioN  of  Deposition. 
That  plaintiff  was  not  afforded  opportunity 
to  file  objections  to  deposition  before  offered  in 
evidence,  it  not  having  been  rednced  to  writ- 
ing tiU  that  day,  was  harmless;  each  objection 
being  ruled  on  as  the  questions  were  read,  and 
no  answer  to  any  question,  objection  to  which 
was  sustained,  having  been  read  to  the  jury. 

6.  Appeal  and  Error  $=31002  —  Review — 
Verdict  on  Conflictinq  Evidence. 

The  evidence  having  been  conflictiug  and 
there  having  been  snbstantial  evidence  to  sup- 
port the  verdict,  it  cannot  be  disturbed  on  ap- 
peal, especially  where  a  map,  with  reference 
to  which  testimony  was  given,  and  which  was 
evidently  shown  to  the  Jury,  was  not  introduced 
in  evidence. 

6.  Daicaoes  €=>6S— Interest. 

The  amount  of  damages  for  breach  of  con- 
tract as  to  furnishing  water  for  irrigation  not 
being  susceptible  of  easy  proof  nor  ascertaina- 
ble by  mere  calcnlation,  the  case  is  within  the 
general  rule  that  interest  is  not  allowable  on 
unliquidated  damages. 

7.  Appeal  and  Error  «=>1171(4)— Modifica- 
tion OF  Judoment. 

The  jury  by  special  findings  having  stated 
the  amount  of  interest  allowed,  judgment  will 
not  be  reversed  because  of  inclusion  thereof, 
but  modified  by  deduction  thereof. 

Error  to  District  Court,  Natrona  County; 
William  C.  Mentzer,  Judge. 

Action  by  the  Wyoming  Central  Irriga- 
tion Company  against  Nina  A.  Laporte. 
Judgment  for  defendant,  on  a  counterclaim, 
and  plaintiff  brings  error.  Modified  and  re- 
manded. 

P.  B.  CooUdge,  of  Lander,  and  Edward  H. 
Stearns,  of  Chicago,  UL,  for  plaintiff  In  er- 
ror. 

J.  J.  Spriggs,  of  Lander,  for  defendant  in 
error. 


«=9For  other  cases  see  same  topic  and  KEY-NUUBER  in  all  Key-Numbered  DlgeaU  and  Indexes 
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'  PBARD,  C.  J.  This  suit  was  commenced 
in  the  district  court  of  Fremont  county  by 
the  .plaintiff  in '  error  against  the  defendant 
In  error  to  recover  the  amount  alleged  to  be 
due  on  a  certain  written  contract  for  water 
rights  for  certain  lands  of  defendant  situ- 
ate Ih  said  county,  and  for  the  foreclosure 
of"  said  contract.  The  defendant  filed  a 
cross-petition  or  counterclaim  claiming  dam- 
ages for  alleged  failures  of  plaintiff  to  fur- 
hlsh  defendant  with  sufficient  water,  as  re- 
quired by  the  contract,  during  the  years 
1907  and  1908.  Plaintiff  applied  for  a 
Change  of  Judge,  and  Hon.  William  C.  Ment- 
ser.  Judge  of  the  First  Judicial  district, 
was  called  to  try  the  case;  and  on  plaintiff's 
atipllcatlon  the  place  of  trial  was  changed 
to  Natrona  coun^.  Trial  was  had  to  a  Jury 
r^ultlng  In  a  verdict  and  Judgment  in  fa- 
vor of  defendant  and  against  plaintiff  for 
$6,885.25  and  costs;  from  which  Judgment 
plaintiff  brings  the  cause  here  on  error. 

By  the  terms  of  the  contract  upon  which 
suit  was  brought,  the  plaintiff  agreed : 

To  sell  to  tbe  defendant  "foar  perpetual  wa- 
ter rights,  to  have  the  use  of  the  waters  flow- 
ing through  that  portion  of  its  irrigation  sys- 
tem constructed,  or  to  be  constructed,  for  the 
irrigation  of  the  lands  herein  described,  each 
water  right  representing  and  being  the  perpet- 
ual rigbt  to  the  use  of  one-half  cubic  foot  of 
water  per  second  of  time,  during  the  irriga- 
tion period  of  each  year,  the  deUvery  and 
measurement  of  said  water  from  the  canal  of 
«aid  party  of  the  first  part  (plaintiff)  and  its 
lateral'  ditches  to  be  made  by  and  in  such  man- 
ner aa  the  said  party  of  the  hrst  part  may 
from  time  to  time  deem  and  determine  for  the 
beat  interests  of  both  of  said  parties  to  this 
agreement  and  all  others  who  hold  lilce  rights 
under  similar  agreements.  This  agreement  for 
the  sale  of  said  water  rights  is  hereby  made 
subject  to  and  under  the  express  terms  and 
conditions  hereinafter  set  forth,  to  all  and 
every  one  of  which  said  terms  and  conditions 
the' party  of  the  second  part  (defendant),  for 
herself,  her  heirs,  and  assigns,  expressly  con- 
sents and  agrees:  (1)  The  said  party  of  the 
first  part,  its  successors  and  assigns,  is  to  fur- 
nish and  deliver,  at  the  point  of  delivery  deter- 
mined upon  by  said  party  of  tbe  first  part, 
which  said  point  is  not  to  be  more  than  three 
(3)  miles  from  the  lands  hereinafter  described, 
the  amount  of  water,  in  said  water  right  pro- 
vided for,  to  tbe  said  party  of  tbe  second  part, 
her  heirs  and  assigns,  continnonsly,  during  the 
irrigation  season  of  each  year,  except  as  here- 
inafter provided,  and  at  no  other  time.  (2> 
The  said  water  shall  be  delivered  by  tbe  said 
party  of  tbe  first  part,  its  successors  or  as- 
signs, to  said  party  of  the  second  part,  her 
heirs  or  assigns,  from  one  of  its  main  canals, 
subsidiary  canals  or  lateral  ditches,  and  tbe 
manner  of  withdrawing,  distributing  and  regu- 
lating tbe  supply  of  water  from  said  system  of 
irrigation  worlis  shall  be  prescribed,  and  its_ 
system  maintained  and  operated,  by  tbe  said' 
party  of  tbe  first  part,  its  successors  or  as- 
signs, in  accordance  with  such  rules  as  its 
board  of  trustees  shall  from  time  to  time  de- 
termine. (3)  Said  water  shall  be  used  for  do- 
mestic and  irrigation  purposes  only  and  only 


upon  the  piece  or  parcel  of  land,  situate,  lying 
and  being  in  the  county  of  Fremont,  state  of 
Wyoming,  and  more  particalarly  known  and 
described  as  follows,  to  wit:  Northeast  quar- 
ter of  southeast  quarter  of  section  thirty-four; 
north  half  of  southwest  quarter  and  northwest 
quarter  of  southeast  quarter  of  section  thirty- 
five,  all  in  township  one  north  of  range  four, 
east  of  Wind  River  meridian,  containing  one 
hundred  and  sixty  acres."    . 

The  consideration  to  be  paid  for  each  of 
said  water  rights  was  |1,000,  payable  in  in- 
stallments; the  first  payment  on  each  right 
to  be  $200,  and  the  balance  to  be  paid  In  five 
annual  payments  thereafter,  of  $160  each. 
The  time  for  making  the  first  payment,  ac> 
cording  to  the  printed  contract,  was  when 
notice  was  given  by  plaintiff  to  defendant 
that  it  was  ready  to  deliver  water.  That 
date  was  changed  in  writing  upon  tbe  mar- 
gin of  tbe  contract  before  the  contract  was 
executed,  so  that  the  first  payment  on  one  of 
said  water  rights  was  to  be  made  October  1, 
1007,  and  on  the  other  three  October  1,  1008. 
It  was  provided,  among  the  numerous  terms 
and  conditions  In  said  contract : 

"If  from  hostile  diversion  or  obstruction,  for- 
cible entry,  temporary  damage  by  flood,  or  oth- 
er accident,  or  any  other  cause  beyond  the  con- 
trol '  of  said  party  of  the  first  part,  its  suc- 
cessors or  assigns, .  the  full  amount  of  water 
herein  contracted  for  cannot  be  furnished  as 
herein  provided,  the  said  party  of  the  first 
part,  its  successors  or  assigns,  shall  not  be  in 
any  way  liable  because  of  any  such  shortness 
or  deficiency  of  water  supply  occasioned  by  any 
of  said  causes." 

The  contract  was  executed  May  8,  1907. 
It  is  very  long,  but  we  think  the  foregoing 
statement  covers  all  of  the  terms  thereof 
which  are  Involved  in  this  action. 

On  the  trial  the  court  Instructed  the  jury, 
in  substance,  that  under  the  pleadings  and 
evidence  there  was  due  and  owing  to  the 
plaintiff  from  the  defendant  under  the  con- 
tract the  sum  of  $5,671.61,  and  that  it  should 
render  a  verdict  for  that  amount  in  favor  of 
plaintiff  and  against  defendant  on  the  causes 
of  action  set  out  In  plaintiff's  petition.  The 
Jury  returned  Its  verdict  as  directed  on 
plaintiff's  causes  of  action.  On  the  causes 
of  action  set  up  in  defendant's  cross-petition 
or  counterclaim,  the  Jury  returned  its  ver- 
dict in  favor  of  the  defendant  and  against 
the  plaintiff  in  the  sum  of  $12,556.89.  The 
Jury  also  by  direction  of  the  court  returiied 
special  finding  from  which  it  appears  that, 
of  said  last-mentioned  verdict,  $8,312.65  was 
principal,  and  $4,244.34  was  Interest.  The 
court  set  off  the  amount  of  the  verdict  In 
favor  of  plaintiff  against  the  amount  of  tbe 
verdict  in  favor  of  defendant  and  gave  Judg- 
ment in  favor  of  defendant  and  against 
plaintiff  for  the  difference,  to  wit,  $6,885.25, 
and  costs. 

At  the  close  of  defendant's  evidence,  plain- 
tiff orally  moved  the  court  to  direct  a  ver- 
dict in  favor  of  plaintiff  and  against  defend- 
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ant  on  the  cross-petition  or  covmterclalm  on 
the  ground  of  InsufBclency  of  evidence  to 
sustain  the  same.  The  motion  was  denied, 
and  that  raliog  Is  assigned  as  error.  Also, 
at  the  conclusion  of  the  evidence,  plaintiff 
filed  a  motion  to  dismiss  the  cross-petition 
and  to  strike  oat  all  evidence  taken  there- 
under for  the  reason  that  under  the  terms  of 
tbe  contract  plalntifT  was  not  required  to 
fnmlsh  defendant  water  until  the  first  pay- 
ment was  made,  and  that  It  was  admitted 
tbat  the  first  payment  was  not  made  until 
May  15,  1911.  Also,  a  motion  for  Judgment 
in  faror  of  plaintiff  and  against  defendant 
on  the  cross-petition,  on  the  ground  that 
neither  the  cross-petition  nor  the  facts  there- 
in alleged  nor  the  evidence  were  suflldent 
to  support  any  claim  for  damages.  Said  mo- 
tions being  denied,  the  rulings  thereon  are 
assigned  as  error. 

[1]  There  was  no  error  In  either  of  those 
rulings.  By  the  express  terms  of  the  con- 
tract, the  first  payment  on  one  of  the  water 
rights  was  not  to  be  made  until  October  1, 
1907.  and  on  the  other  three  October  1,  1908; 
and  the  evidence  was  to  the  effect  that  the 
irrigation  season  in  each  year  ended  about 
October  1st.  The  motions  covered  the  entire 
claims  and  were  not  good  for  that  reason, 
and  also  for  the  reason  that  there  was  evi- 
dence which  required  the  court  to  submit  the 
questions  of  fact  to  the  jury.  The  time 
when  plaintiff  was  to  commence  the  furnish- 
ing of  water  was  not  definitely  fixed  by  the 
contract,  nor  was  the  point  of  delivery  defi- 
nitely stated,  but  it  was  to  be  at  some  point 
within  three  miles  of  the  land,  which  point 
of  delivery  was  to  be  determined  by  plain- 
tiff. The  undisputed  evidence  of  the  mana- 
ger of  plaintiff  Is  that  at  or  about  tbe  time 
the  contract  was  signed  he  told  defendant 
that  plaintiff  would  build  a  lateral  to  her 
place.    He  testified  as  follows: 

"Q.  I  ask  you  tbe  question  if  yon  didn't  tell 
ilrs.  Laporte  in  1907  that,  if  she  would  sign 
the  contract,  you  would  bring  the  lateral  to 
the  corner  of  her  fence  free  of  cost?  A.  I 
don't  know  that  I  told  her  if  she  would  sign 
the  contract  I  would  do  thnt.  I  told  her  I 
would  build  the  lateral  to  her  place.  Q.  Free 
of  cost?    A.  Free  of  cost" 

'  Plaintiff  constructed  the  lateral  according- 
ly, and  commenced  the  delivery  of  water  In 
the  latter  part  of  May  or  forepart  of  June, 
1907.  By  so  doing  the  point  of  delivery  was 
determined  by  the  plaintiff,  and  the  lateral 
so  constructed  was  a  part  of  Its  irrigation 
system  and  under  its  control.  The  lateral 
and  the  right  of  way  for  the  same  were  the 
property  of  plaintiff,  and  the  claim  that  this 
was  not  done  under  the  contract  Is  without 
merit.  No  other  time  or  point  of  delivery  Is 
shown  by  the  evidence.  Plaintiff  having  de- 
termined and  stated  to  defendant  at  what 
point  it  would  deliver  the  water,  and  having 
commenced  to  do  so  In  the  spring  of  1907,  if, 
as  defendant  alleged,  it  failed  to  do  so  dur- 


ing the  irrigation  season  of  that  year,  to  tbe 
defendant's  damage.  It  was  not  In  a  position 
to  complain  that  defendant  did  not  make  the 
payment  October  1,  1907.  The  damages  for 
that  year,  if  any,  were  sustained  before  any- 
thing was  due. 

[2]  It  Is  contended  that  the  cross-petition 
fblls  to  allege  a  breach  of  the  contract,  in 
that  It  does  not  allege  a  failure  to  deliver 
water  within  three  miles  of  defendant's  land. 
It  is  alleged  In  the  cross-petition.  In  sub- 
stance, that  imder  the  terms  of  the  contract 
plaintiff  agreed  to  deliver  sufficient  water  to 
irrigate  the  lands  described  to  the  amount  of 
one-half  cubic  foot  per  second  of  time  for 
each  of  said  water  rights  during  the  Irriga- 
tion seasons  of  1907  and  1908,  and  that  it 
failed  to  do  so.  In  Its  answers  to  said  cross- 
petition,  and  to  eadi  count  thereof,  plain- 
tiff says: 

"It  admits  that,  under  tbe  terms  of  said  wa- 
ter contract,  the  plaintiff  contracted  and  agreed 
to  deliver,  at  the  point  of  delivery  determined 
upon  by  the  plaintiff,  the  amomit  of  water  In 
said  water  contract  provided  for." 

And  it  also  avers  thnt.  If  at  any  time  dur- 
ing said  irrigation  season  It  failed  to  deliver 
the  full  amount  of  water  contracted  for.  It 
was  through  Its  Inability  so  to  do  by  reason 
of  breaks  In  its  canal  caused  by  fioods  and 
other  causes  beyond  Its  control,  which 
breaks  were  repaired  as  speedily  as  possible. 
If  there  was  any  defect  in  the  cross-petition. 
It  was  cured  by  plaintiff's  answer  thereto. 

[S]  It  Is  further  contended  that  the  court 
erred  In  refusing  to  submit  to  the  jury  29 
special  findings  requested  by  plaintiff.  The 
court  at  plaintUfs  request  submitted  to  the 
Jury  eight  other  spedal  findings  by  which 
the  Jury  was  required  to  find  the  amount  of 
damages.  If  any,  sustained  by  defendant  to 
each  kind  of  crops,  and  for  each  of  the  years 
1907  and  1908.  The  court  fully  Instructed 
the  Jury  as  to  the  measure  of  damages  and 
what  it  should  consider  In  arriving  at  the 
amount,  as  follows: 

"You  are  further  instructed  that  should  you 
find  for  the  defendant  on  her  cross-petition,  in 
assessing  tbe  defendant's  damages  you  will 
find  for  her  the  difference  between  the  market 
value  of  tbe  crops  when  matured  that  they 
would  have  made  (it  there  be  any  difference), 
and  that  they  did  make  (if  there  was  any  dif- 
ference), and  you  will  deduct  from  this  amount, 
if  any  you  find,  such  sums  of  money  that  the 
defendant  would  have  had  to  expend  that .-  she 
did  not  expend,  in  faarvestins,  maturing,  thresh- 
ing, and  placing  said  crops  on  the  n^tarket." 

The  Jury  found  specially  the  amount  of 
damages  It  awarded  defendant  on  each  kiiid 
of  crops  for  each  of  the  years  1907  and  1908;' 
and  it  must  be  assumed  that  in  fixing  ,^t[0' 
several  amounts  that  It  foUowefd  the '  In-' 
structioDs;  and  we  think  the  questioni?' sub- 
mitted to  the  Jury  and  its  answers  thereto 
sufticiently  show  that  it  did  so.  The  sub- 
mission of  special  findings  to  tbe  jury  is  a 
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matter  largely  within  the  sonnd  discretion 
of  the  trial  court 

"Much  latitude  wltliln  general  rule  Kovem- 
inc  the  practice  must  be  accorded  to  the  trial 
court,  and  only  when  there  appears  to  have 
been  a  clear  abuse  of  judicial  discretion  preju- 
dicial to  the  complaining  party  will  the  action 
of  the  court  in  the  premises  justify  a  reversal 
of  the  judgment."  Wallace  ▼.  Skinner,  16  Wyo. 
233,  256,  88  Pac.  221,  226. 

Applying  that  rule  to  the  case  at  bar,  it 
does  not  appear  that  the  court  abused  its 
discretion  in  refusing  to  submit  the  8i)eclal 
findings  complained  of. 

[4]  Plaintiff  objected  and  excepted  to  the 
admission  in  evidence  of  the  deposition  of 
the  witness  Richards  on  the  ground  that  it 
had  not  been  reduced  to  writing  until  the 
day  it  was  offered  to  be  read  to  the  Jury, 
and  plaintiff  had  had  no  opportunity  to  file 
objections  under  the  statute  to  the  deposition. 
The  deposition  of  this  witness  was  talien  by 
agreement  by  a  stenographer  in  shorthand, 
and  it  was  agreed  that  it  should  be  tran- 
scribed; that  it  should  not  be  read  in  evi- 
dence until  so  transcribed;  that  the  stenog- 
rapher should  not  be  called  as  a  witness, 
"and  when  transcribed  by  him  may  be  used 
In  evidence  in  the  above-entitled  cause,  sub- 
ject to  all  objections  to  such  evidence,  which 
shall  be  passed  upon  by  the  court  before  such 
deposition  is  read  iu  evidence."  It  may  be 
conceded  that  the  parties  intended  to  have 
the  court  rule  upon  the  objections  before  the 
deposition  was  read;  but  it  appears  that 
each  objection  was  ruled  upon  as  the  ques- 
tions were  read,  and  we  are  unable  to  see 
how  the  plaintiff  was  in  any  way  prejudiced 
by  that  method.  It  does  not  appear  that  the 
answer  to  any  question  to  which  the  objec- 
tion was  sustained  was  read  to  the  jury. 

Very  many  objections  were  made  and  ex- 
ceptions taken  to  the  rulings  of  the  court  In 
admitting  and  excluding  offered  testimony; 
the  motion  for  a  new  trial  containing  more 
than  40  pages  of  typewritten  questions,  ob- 
jections, rulings  thereon,  and  the  answers 
when  the  evidence  was  admitted.  It  would 
serve  no  useful  purpose,  and  would  require 
a  volume  of  the  reports,  to  discuss  them  sep- 
arately. Very  many  of  the  objections  go  to 
the  weight  rather  than  to  the  competency, 
relevancy,  or  materiality  of  the  testimony. 
A  careful  reading  of  the  entire  evidence  in 
the  record  satisfies  us  that  no  such  prejudi- 
cial error.  If  error  at  all,  was  committed  in 
that  respect  as  would  justify  a  reversal  of 
the  judgment  on  that  ground. 

(II  It  Is  argued  at  great  length  In  the 
brief  that  the  verdict  and  judgment  are  not 
sustained  by  the  evidence.  On  that  question 
It  should  be  sufficient  to  say  that  the  evi- 
denre  Is  conflicting,  and  the  Jury  having 
passed  Its  judgment  upon  it,  and  the  trial 


court  having  refused  to  grant  a  new  trial, 
and  there  appearing  in  the  record  sufficient 
substantial  evidence  to  support  the  verdict 
and  Judgment,  under  the  well-settled  rule^ 
this  court  will  not  reverse  a  Judgment  on 
that  ground.  Furthermore,  several  witness- 
es testified  by  referring  to  two  maps,  only 
one  of  which  was  put  in  evidence,  and  in  de- 
scribing  the  location  of  lands,  canals,  later- 
als, and  headgates  evidently  pointed  oat 
those  places  on  the  maps  using  such  expres- 
sions as : 

"This  land  here.  There  was  a  division  box 
here  that  put  water  into  this  ditch.  The  land 
on  the  west  side  of  the  railroad  would  be  irri- 
gated from  this  here,"  etc.  (No  railroad  being 
shown  on  the  map  in  the  record.) 

Those  are  but  samples  of  the  testimony  of 
several  witnesses,  which  the  jury  could  un- 
derstand and  apply,  but  which  are  unintel- 
ligible to  one  reading  the  testimony. 

[S,  7]  There  is  but  one  other  question  in 
the  case  which  we  deem  necessary  to  consid- 
er, and  that  Is  the  question  of  Interest  on 
the  amount  of  damages  the  jury  found  the 
defendant  had  sustained.  Those  damages 
were  entirely  unliquidated,  and  the  general 
rule  is  that  interest  is  not  allowed  on  nnliq- 
uidated  damages.  To  that  rule  there  are 
certain  recognized  exceptions,  viz.,  demands 
based  on  market  values,  susceptible  of  easy 
proof,  and  in  cases  where  the  amount  Is  ca- 
pable of  being  ascertained  by  mere  computa- 
tion. Kuhn  V.  McKay,  7  Wyo.  65,  49  Pac. 
473,  51  Pac.  205;  City  of  Rawlins  v.  Murphy 
et  al.,  19  Wyo.  238-253,  115  Pac.  436.  In  the 
present  case  the  amount  of  damages  was  not 
susceptible  of  easy  proof,  nor  could  It  be  as- 
certained by  mere  computation.  Many  wit- 
nesses were  cnlled  to  testify  to  the  facts  neo 
essnry  to  a  determination  of  the  amount  of 
the  damages,  and  there  was  a  substantial 
conflict  in  their  testimony.  We  think  the 
case  is  one  clearly  within  the  general  rule 
and  that  it  was  error  to  allow  Interest.  But, 
as  the  jury  by  its  special  findings  stated  the 
amount  of  interest  it  allowed,  the  judgment 
should  not  be  reversed  on  that  ground,  but 
should  be  modified  by  deducting  the  amount 
allowed  as  Interest  from  the  amount  of  the 
Judgment.  The  Judgment  being  for  $6,885.- 
25,  of  which  amount  $4,244..^  is  interest, 
the  latter  sum  will  be  deducted  from  the 
former,  leaving  a  balance  of  $2,640.91,  for 
which  amount  the  judgment  Is  affirmed,  and 
the  cause  remanded  to  the  district  court, 
with  directions  to  modify  the  Judgment  ac- 
cordingly. 

B^acb  party  to  pay  one-half  of  the  costs  in 
this  court,  except  that  no  costs  will  be  taxed 
to  either  party  for  briefs. 

Modified  and  remanded. 

POTTEB  and  BLTDENBUBQH,  W, 
concur. 
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LOWRANCE  V.  HBNBT  et  tL    (No.  9016.) 

(Sapremp  Court  of  Oklahoma.    June  10,  1919. 
Rehearing  Denied  July  IS,  1919.) 

(ByJlalut  iv  **c  Court.) 

1.  Appeai.  and  Ebbor  «=>1061(1)— Hakmlms 
Ebbob  — Tbiaij  bt  Codbt  —  Deuubbeb  to 
evidenck. 

In  the  trial  of  a  law  action,  all  of  the  is- 
■ues,  both  of  fact  and  law,  were  gubmitted  to 
the  court  without  the  intervention  of  a  jury. 
At  the  conclusion  of  the  plaintiff's  testimony, 
and  after  he  had  rested  his  case,  defendants 
demurred  to  the  evidence,  and  at  the  same  time 
requested  the  court  to  render  Judgment  in  their 
favor  as  prayed  for  in  their  answers.  The 
court  sustained  the  demurrer,  made  special 
findings  of  fact,  and  rendered  a  decree  in  fa- 
vor of  the  defendants.  Held,  that  while  the 
judgment  of  the  court  sustained  the  demurrer, 
yet,  having  made  special  findings  of  fact,  it 
was  obvious  that  the  court  weighed  the  plain- 
tiff's testimony  for  the  purpose  of  determining 
the  rights  of  the  respective  parties,  and  the 
whole  case  being  before  the  court,  and  there 
being  evidence  reasonably  tending  to  support 
the  court's  findings,  no  reversible  error  was 
committed. 

2.  Tbiai  €=»383  —  Trial  Without  Jubt  — 
FiNDiMO  ON  Evidence. 

When  a  trial  is  had  before  the  court  with- 
out a  jury,  the  court  must  eventually  weigh 
the  testimony  for  the  purpose  of  determining 
where  the  preponderance  is,  and  there  is  no 
reason  why  it  should  not  do  so  at  the  earliest 
possible  time,  when  the  rights  of  the  plaintiff 
will  not  be  cut  off  or  impaired  by  its  so  doing, 
and  when  the  plaintiff  has  introduced  all  his 
proof  and  rested,  no  right  of  his  will  be  im- 
paired, if  the  court  then  determines  what  has 
been  proven. 

S.  Appkai,  and  Ebbob  ®=9ll70(l)— Review— 

Tecbnicai.  Ebbob. 

■  This  court  is  required  by  statute  to  disre- 
gard any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party. 

(Additkmal  Byllahiu  Ip  Editorial  Staff.) 

4.  Appeax,  and  Ebbob  <8=>994(3)  —  Tbiai. 
Without  a  Jobt— Evidence. 
In  cases  triable  to  the  court,  where  it 
makes  findings,  it  is  the  sole  judge  of  credibil- 
ity of  witnesses  and  the  weight  and  value  to 
be  given  their  testimony,  and  must  ultimately 
determine  the  facts  proved. 

Error  from  District  Conrt,  Nowata 
Connty. 

Action  by  B.  M.  Lowranc»  against  D.  W. 
Henry  and  Wade  S.  Standfleld  to  establish 
plaintiff's  Interest  in  an  alleged  partnership, 
and  against  the  Prairie  Oil  &  Gas  Company 
for  an  accounting.  Demurrers  by  defendants 
sustained,  and  on  their  motion  there  was  a 
Judgment  in  their  favor,  plalntUTs  moti<m 
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for  new  trial  was  overmled,  and  he  brings 
error.    AfiBrmed. 


W.  H.  Komegay,  of  Vlnita,  and  W.  A. 
Chase,  of  Nowata,  for  plaintiff  in  error. 

W.  P.  Thompson,  of  Vlnltn,  Tlllotson  & 
Elliott,  of  Nowata,  and  Ames,  Chambers, 
Lowe  &  Richardson,  of  Oklahoma  City,  for 
defendant  in  error. 

Chas.  D.  Welch,  of  Coffeyvllle,  Kan.,  and 
Thos.  J.  Flannelly,  of  Independence,  Kan., 
for  defendant  in  error  Prairie  Oil  &  Gas  Co. 

JOHNSON,  J.  This  is  an  appeal  from  the 
district  court  of  Nowata  county,  and  this 
action  was  commenced  by  E.  M.  Lowrance, 
plaintiff  In  error,  as  plaintiff  below,  against 
Wade  S.  Standfleld  and  D.  W.  Henry,  de- 
fendants in  error,  who  were  defendants  be- 
low, on  the  4th  day  of  October,  1912,  and  on 
the  7th  day  of  May,  1913,  the  plaintiff,  by 
permission  of  the  court,  filed  an  amended 
petition  making  the  Prairie  Oil  &  Gas  Com- 
pany, a  corporation,  a  party  defendant. 

The  amended  petition,  upon  which  the 
case  was  tried,  alleged  that  in  1904  plaintiff 
resided  in  what  is  now  Nowata  county,  Okl., 
and  had  under  his  control  a  considerable 
body  of  land  thought  to  be  valuable  for  oil 
and  gas,  and  was  well  acquainted  with  per- 
sons In  that  neighborhood  owning  and  con- 
trolling similar  lands;  that  in  that  year  it 
was  agreed  between  the  plaintiff  and  de- 
fendants Henry  and  Standfleld  that  they 
would  form  a  partnership  for  the  purpose 
of  procuring  and  operating  oil  and  gas  leaues 
in  the  neighborhood  of  Alluwe,  Okl.;  that  It 
was  agreed  that  the  plaintiff  and  defendant 
Standfleld  should  each  contribute  his  time 
and  services  to  procuring  land  and  oil  leases 
on  land,  that  the  defendant  Henry  should 
pay  the  expenses  for  procuring  the  leases, 
and  that  after  the  leases  were  procured  they 
should  belong  to  all  three  of  the  parties 
jointly  and  should  be  operated  by  them 
Jointly  under  the  name  of  the  Terre  Haute 
Oil  &  Gas  Company;  that  pursuant  to  the 
said  agreement  all  three  of  the  parties  con- 
tributed some  means  and  some  time  to  pro- 
curing oil  and  gas  leases,  and  as  a  result 
of  their  Joint  labors  a  large  amount  of  leases 
and  the  fee  to  some  land  were  secured,  some 
in  the  name  of  D.  W.  Henry  and  some  in 
the  name  of  Wade  S.  Standfleld.  The  lands 
upon  which  It  Is  alleged  that  leases  were 
procured  are  then  described,  and  it  is  al- 
leged that  in  the  operation  of  such  leases 
and  the  profits  derived  therefrom  the  par- 
ties were  to  share  equally.  Then  follows  a 
description  of  certain  lands  alleged  to  have 
been  purchased  in  fee.  It  is  alleged  that  it 
was  the  agreement  that  plaintiff  should  go 
on  the  land  and  operate  the  same,  that  de- 
fendant Henry -should  have  charge  of  the 
books  of  the  partnership  and  the  handling 
of  the  finances  thereof,  and  that  all  opera- 
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tloiu  should  be  carried  on  In  the  name  of 
the  Terre  Haute  Oil  &  Gas  Company.  It  la 
further  alleged  that  the  defendants  have 
riBcelved  $100,000  more  than  was  necessary 
to  pay  the  expenses  of  operation,  and  have 
refused  to  account  to  the  plaintiff  for  any 
part  thereof,  or  to  recognize  him  as  a  part- 
ner or  as  having  any  right  or  Interest  in  the 
alleged  partnership.  And  the  plaintiff  pray- 
ed a  decree  declaring  him  a  partner  with 
the  defendants  and  defining  the  extent  of 
hta  Interest  In  said  partnership  and  for  an 
accounting. 

The  separate  answers  of  the  defendants 
Henry  and  Standfleld  denied  that  In  1904,  or 
at  any  other  time,  the  plaintiff  had  under  his 
control  a  considerable  body  of  land,  or  any 
body  of  land  whatever,  thought  to  be  valuable 
for  oil  and  gas.  They  alleged  that  the  plain- 
tiff was  a  white  man,  not  entitled  to  an  al- 
lotment, and  that  it  was  contrary  to  public 
policy  and  in  violation  of  the  laws  and 
treaties  governing  for  the  plaintiff  to  have 
under  his  control  any  land  except  the  indi- 
vidual allotments  of  his  minor  children, 
Edith  Lowrance,  Addie  L.  Lowrance,  and 
Arthur  Lowrance,  of  whom  he  was  the  nat- 
ural guardian,  and  of  whose  land  be  had 
control.  If  at  all,  solely  as  trustee  of  the 
said  children,  and  with  which  he  was  pre- 
cluded from  dealing  for  his  own  profit,  and 
on  which  he  was  forbidden  by  law  to  take  or 
give  any  oil  or  gas  lease  for  himself  or  in 
which  he  was  personally  beneficially  Inter- 
ested, and  on  which  he  had  no  power  to  ex- 
ecute an  oil  and  gas  lease  at  all,  or  to  con- 
tract to  do  so. 

The  defendants  denied  that  In  the  year 
1904,  or  at  any  other  time,  any  contract  or 
agreement  was  made  or  entered  into  with 
the  plaintiff  to  the  effect  that  they  would 
form  a  partnership  for  the  purpose  of  secur- 
ing and  operating  oil  and  gas  leases  in  the 
neighborhood  of  Alluwe,  OkL,  or  at  any 
other  place,  or  for  any  other  purpose  whatp 
ever,  and  the  defendants  denied  that  any 
partnership  between  them  and  the  plaintiff 
was  ever  entered  into  and  that  they  ever 
sustained  a  partnership  relation  with  the 
plaintiff.  The  defendants  further  specifical- 
ly denied  all  and  singular  the  other  allega- 
tions in  plaintiff's  amended  petition. 

The  defendants  alleged  that  certain  lands 
In  said  answers  described,  upon  which  plain- 
tiff in  his  amended  petition  alleged  that  oil 
and  gas  leases  were  procured  for  a  partner- 
ship consisting  of  plaintiff  and  these  defend- 
ants, were  the  tribal  allotments  of  plaintiff's 
daughter  Addle  L.  Lowrance  and  his  son 
Arthur  Lowrance;  that  they  were  each  mi- 
nors In  1904,  and  continued  to  l)e  so  until 
June  28,  1911;  that  in  the  year  1904  the 
plaintiff  solicited  the  defendant  Henry  to 
take  a  lease  upon  the  said  allotments  of  said 
children  and  to  advance  him  some  money 
thereon  as  a  bonus  for  the  use  and  benefit  of 
said  minors,  which  Henry  did,  the  plaintiff 


representing  that  he  would  be  appointed  le- 
gal guardian  of  said  minors,  and  would  ex- 
ecute to  the  said  Henry  a  departmental  lease 
upon  the  said  lands  for  oil  and  gas  purposes 
upon  the  customary  terms,  but  there  was  no 
agreement  or  understanding  that  plaintiff 
was  or  was  to  become  a  partner  of  the  said 
Henry  with  respect  to  said  lands  or  leases, 
or  any  other  lands  or  leases,  or  that  the 
plaintiff  was  to  have  any  interest  therein 
whatever;  that  if  there  had  been  any  such 
agreement  or  understanding,  the  same  would 
have  been  a  contract  for  the  violation  of  a 
trust  to  be  assumed,  a  contract  to  do  a  thing 
forbidden  by  law,  and  that  said  agreement 
and  any  contract  into  which  the  same  enter- 
ed would  have  been  and  would  be  Illegal, 
contrary  to  public  policy,  and  void. 

The  defendants  further  allege  that  there- 
after the  plaintiff  was  duly  appointed  by  the 
United  States  Conrt  for  the  Northern  Dis- 
trict of  the  Indian  Territory  as  the  legal 
guardian  of  the  persons  and  estates  of  his 
said  two  minor  children.  Addle  L.  Lowrance 
and  Arthur  Lowrance ;  that  he  accepted  said 
appointment  and  duly  qualified  thereunder, 
and  thereafter  on  or  about  the  23d  day  of 
March,  1907,  that  plaintiff  as  such  legal 
guardian  filed  in  the  United  States  Court 
for  the  Northern  District  of  the  Indian  Ter- 
ritory at  Vinita,  where  said  guardianship 
causes  were  pending,  an  application  for  an 
order  of  said  court  authorizing  and  direct- 
ing plaintiff,  as  the  legal  guardian  of  said 
two  minor  children,  to  execute  to  the  defend- 
ant Henry  oil  and  gas  mining  leases  upon 
the  lands  of  said  two  minor  children  during 
the  period  of  their  minority,  on  the  forms 
and  under  the  rules  and  regulations  pre- 
scribed  by  the  Secretary  of  the  Interior ;  that 
said  application  was  duly  heard  and  granted 
by  the  court,  and  thereupon  the  court  made 
and  entered  its  order  authorizing  the  plain- 
tiff, as  the  legal  guardian  of  said  two  mi- 
nors, to  lease  to  the  defendant  Henry  for 
oil  and  gas  purposes,  during  the  minority  of 
said  minors,  their  said  lands,  said  leases  to 
be  made  upon  the  forms  and  under  the  rules 
and  regulations  prescribed  by  the  Secretary  of 
the  Interior,  and  further  requiring  that  the 
plaintiff,  as  such  guardian,  enter  into  a  good 
and  sufficient  boad  in  the  sum  of  $500  for 
each  minor,  payable  to  the  United  States  of 
America  in  trust  for  said  minors,  conditioned 
that  said  plaintiff  should  execute  such  leas- 
es virlth  fidelity  to  the  interests  of  his  said 
wards,  and  well  and  faithfully  account  and 
turn  over  for  the  use  of  said  minors  all  mon- 
eys, rents,  profits,  or  other  things  of  value 
that  he  might  receive  from  the  leasing  of 
said  lands;  that  pursuant  to  said  order  of 
said  court  the  plaintiff,  in  his  fiduciary  ca- 
pacity as  the  legal  guardian  of  the  persons 
and  estates  of  said  two  minors,  executed  and 
delivered  to  the  defendant  Henry,  upon  the 
forms  and  under  the  rules  and  regulations 
presciibed  by  the  Secretary  of  the  Interior, 


Digitized  by 


Google 


oa.y 


LOWBAKCK  V.  HENBT 
(ISl P.) 


491 


oil  and  gas  teams  npon  tbe  lands  of  said 
two  minors  effective  during  the  period  of 
their  minority,  and  tbe  defendant  Uebry 
entered  npon  said  lands  under  said  leases, 
operated  the  same  during  the  terms  of  the 
leases,  and  faithfully  paid  all  the  rents  and 
royalties  stipulated  for  therein. 

The  defendants  further  alleged  that  there 
was  no  agreement  or  understanding  where- 
by the  plaintiff  was  or  was  to  become  a  part- 
ner with  either  of  the  defendants  with  re- 
spect to  said  lands  and  leases  or  any  other 
lands  or  leases,  or  by  which  the  plaintiff 
was  to  have  any  interest  therein  whatever, 
and  that  if  there  had  been  any  such  agree- 
ment or  understanding  the  same  would  have 
been  illegal,  contrary  to  public  policy,  and 
void,  and  would  have  rendered  void  any  con- 
tract into  which  such  agreement  or  under- 
standing entered,  and  could  not  be  made  the 
basis  of  this  or  any  other  action.  The  an- 
swers were  verified. 

On  the  7th  day  of  May,  1013,  the  plaintiff, 
with  permission  of  the  court,  filed  an  amend- 
ed petition  making  the  defendant  in  error 
the  Prairie  OH  &  Gas  Company,  a  corpora- 
tion, a  party  defendant,  and  alleging,  in  ad- 
dition to  the  allegations  in  his  original  peti- 
tion, that  It  was  agreed  that  the  defendant 
Henry  should  take  charge  of  the  books  of 
the  partnership,  handle  the  finances,  and  re- 
ceive the  proceeds  of  the  oil  and  pay  the 

cpenses,  and  that-  tinder  such  arrangements 
the  defendants  Standfield  and  Henry  had 
received  the  proceeds  therefrom  and  had  re- 
ceived $100,000  in  excess  of  the  expenses; 
that  the  oil  derived  from  the  leases  had 
been  sold  to  the  defendant  the  Prairie  Oil 
&  Oas  Company,  and  the  price  therefor  paid 
to  its  codefendants  Standfield  and  Henry, 
and  that  It  was  at  that  time  receiving  oil 
derived  from  the  operation  of  the  leases; 
that  notice  of  the  rights  of  the  plaintiff  was 
served  on  the  defmdnnt  the  Prairie  Oil  & 
Gas  Company  on  August  9,  1911 ;  that  on 
that  date  the  plaintiff  made  a  demand  on 
the  defendant  the  Prairie  Oil  &  Gas  Com- 
pany to  pay  him  for  the  oil  run  until  his 
claim  against  the  defendants  Stanfleld  and 
Henry  was  satisfied,  and  that  It  refused  to 
comply  with  said  demand  and  refused  to  ac- 
count to  the  plaintiff,  and  prayed  Judgment 
against  the  defendants  Standfield  and  Henry, 
and  the  Fralrle  Oil  &  Gas  Company  filed  an 
answer,  alleging.  In  substance,  that  on  May 
31,  1911,  the  plaintiff  commenced  another 
action.  No.  1006,  in  the  district  court  of 
Nowata  county,  Okl.,  against  the  defend- 
ants Wade  S.  Standfield  and  D.  W.  Henry, 
codefendants,  and  the  Prairie  Oil  &  Gas 
€V>mpany  In  this  action,  for  recovery  of 
damages  in  the  sum  of  $25,000  for  the  al- 
lied conversion  of  the  oil  produced  by 
■aid  defendants  from  the  premises  described 
In  plaintiff's  petition,  which  action  before 
flllng  of  this  petition  herein  was  dismissed 


without  prejudice;  that  said  acttoii  tk>i  In- 
stituted and  dismissed  was  for  the' recovery' 
of  damages  for  the  alleged  conversloti  'df 
the  same  oil  for  value  of  which  recovery,  Is' 
sought  herein  against  this  defendant^  fuy-' 
ther  alleging  that  the  plaintiff's  ameh^e^, 
petition  contained  two  separate  causes  of 
action,  one  against  the  defendants  D..  W. 
Henry  and  W.  S.  Standfield  for  the  recovery. 
of  money  paid  them  by  this  defMidant  the 
Prairie  Oil  (k  Gas  Company  to  plaintiff's  aSe 
as  and  for  the  purchase  price  of  plaintitTs' 
oil  alleged  to  have  been  sold  by  them  to  this 
defendant,  and  the  other  against  this  de-' 
fendant  the  Prairie  Oil  &  Gas  Company, 
which  was  indebted  for  the  value  for  the 
same  oU  in  the  hands  of  this  defendant  the 
Prairie  Oil  ft  Gas  Company,  and  that  said 
two  causes  of  action  were  improperly  Joined 
and  that  there  was  a  misjoinder  of  defend- 
ants therein ;  and  further  denying  all  of  the 
material  allegations  In  plaintiff's  petition 
contained.    This  answer  was  verified. 

Tor  a  reply,  the  plaintiff  alleged  that  in 
this  action  he  was  seeking  an  accounting 
against  the  defendant  the  Prairie  Oil  &  Ga^ 
Company  for  his  share  of  the  oil  run  from 
the  land  after  the  alleged  notice  was  served 
upon  It 

The  cause  was  tried  at  the  October,  1910, 
term  of  the  court  before  Hon.  John  W. 
Pitchford,  district  Judge,  specially  assigned 
by  the  Chief  Justice  to  try  the  case.  After' 
the  plaintiff  had  introduced  all  his  evldedce 
and  had  announced  that  lie  rested,  the  de- 
fendants Standfield  and  Henry  demurred 
thereto  on  the  grounds  that  the  evidence  In- 
troduced by  and  on  behalf  of  the  plaintiff 
was  not  sufficient  to  entitle  him  to  recover. 
And  the  Prairie  Oil  &  Oas  Company  inter- 
posed a  demurrer  thereto  on  the  gvonnds:' 
(1)  That  the  evidence  shows  that  there  18 'is 
misjoinder  of  parties  defendant ;  (2)  that  thei 
evidence  shows  that  there  is  a  mlsjolnd^lr 
of  causes  of  action;  (3)  that  the  evlden<!«r 
fails  to  prove  or  tend  to  proVe  any  c&nai  Of 
action  in  favor  of  the  plaintiff  anda^nstt 
the  defendant  the  Prairie  Oil  &  Gas  Compai^. 

After  argument  thereon  the  court  Bdstats-' 
ed  the  several  demurrers  expressly  finding 
and  stating  that  the  eviden<!e,  in  the  couHt's 
opinion,  was  not  sufilcient  to  establish  the 
existence  of  the  partnership,  and  also  that  if 
the  contract  of  a  partnership  had  ever  been 
entered  Into  the  same  Involved  a  brea(9i  of 
trust  on  the  part  of  the  plaintiff,  and  W^ 
illegal,  contrary  to  public  policy,  and  >vold 
and  unenforceable.  Thereupon,  on  motion' 
of  the  defendants,  the  court  rendered'  Judg- 
ment for  the  defendants.  ''  '.' 

The  plaintiff  filed  a  timely  motion  for  a 
new  trial,  which  was  overruled  by  the  court, 
to  which  action  of  the  court  the  plaintiff 
duly  excepted,  and  within  the  time  allowed 
by  law  lodged  his  appeal  in  this  court  and- 
made  the  following  assignments  of  error: 
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"(1)  Th«  court  erred  in  ■nstalnins  the  de- 
murrers to  the  evidence  and  each  of  them. 

"(2)  The  court  erred  in  sustaimng  the  de- 
murrer to  the  evidence  of  the  plaintiff  in  error 
made  by  the  defendant  Wade  S.  Standfield. 

"(3)  The  court  erred  in  sustaining  the  de- 
murrer of  D.  W.  Henry  to  the  evidence  of  the 
plaintiff  in  error. 

"(4)  The  court  erred  in  sustaining  the  de- 
murrer to  the  evidence  of  the  Prairie  Oil  & 
Gas  Company  to  the  evidence  of  the  plaintiff. 

"(5)  The  court  erred  in  overruling  the  mo- 
tion of  plaintiff  in  error  for  new  trial. 

"(6)  Tlje  court  erred  in  refusing  to  admit  in 
evidence  the  bills  offered  by  the  plaintiff  in  er- 
ror, on  page  710,  Exhibits  124  to  223. 

"(7)  The  court  erred  in  refusing  to  admit  in 
evidence  plaintiff's  Exhibits  124  to  223. 

"(8)  The  court  erred  in  rendering  judgment 
against  the  plaintiff  in  error." 

llie  plaintiff's  assignments  of  error  will  be 
considered  together. 

(1-3)  It  is  urged  that  tlie  court  erred  In 
sustaining  the  demurrer  to  the  evidence  in- 
teriKKied  by  the  defendants.  This  alleged 
error  Is  predicated  upon  the  theory  that  a 
deuiurrer  to  the  evidence  admits  as  true  all 
of  the  evidence  of  the  plaintiff  that  in  the 
least  degree  tends  to  support  the  allegations 
of  his  i)etltion  and  the  theory  of  bis  case, 
together  with  all  Inferences  and  deductions 
opposed  to  those  Interposing  the  demurrer 
which  may  be  reasonably  drawn  from  the 
evidence. 

Furthermore,  it  Is  urged  In  support  of  the 
alleged  error  that  in  passing  upon  the  de- 
murrer the  court  must  ignore  all  conflicts 
and  contradictions,  and  must  treat  as  not 
considering  any  evidence  favorable  to  the 
party  demurring,  and  after  giving  all  of  the 
evidence  such  consideration,  together  with 
the  reasonable  Inferences  and  deductions 
which  might  be  drawn  therefrom,  and  after 
having  treated  and  considered  all  evidence 
faronilde  to  the  party  demurring  as  with- 
drawn from  the  case,  if  there  is  any  evidence 
in  the  slightest  degree  which  tends  to  sup- 
port the  plaintiff's  case,  however  nnieason- 
able  or  contradictory  it  may  appear  to  the 
court  to  be,  to  have  sustained  Uie  demurrer 
was  error. 

In  support  of  this  contention  our  attention 
Is  called  to  the  case  of  Scully  v.  Williamson, 
26  Okl.  19,  108  Pac  395.  27  U  R.  A.  (N.  S.) 
1089,  Ann.  Cas.  1912A,  1265,  St  L.  &  S.  F. 
Ry.  Co.  V.  Snowden,  48  OkL  115,  149  Pac 
1063,  Cameron  v.  Henderson,  40  Okl.  648, 
140  Pac.  404,  and  Midland  Valley  Ry.  Co., 
V.  Larson,  41  Okl.  360.  138  Pa&  173.  These 
were  Jury  cases,  and  the  rule  contended  for 
by  the  plaintiff  is  the  correct  one  In  the  cases 
triable  to  a  Jury,  because  the  Jury  must  de- 
termine the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses,  and  the  court 
cannot  invade  its  province  by  weighing  the 
evidence  and  pass  upon  the  credibility  of  the 
witnesses. 

In  cases  triable  to  a  Jury  where  the  evi- 


dence in  the  least  degree  tends  to  anppoit 
plaintiff's  case,  the  court  is  powerless  to  in- 
vade its  province  and  exercise  its  functions 
by  sustaining  a  demurrer  to  the  evidencek 
and  thereby  preventing  the  Jury  from  exer- 
cising its  Judgment  upon  the  w^ght  and  eat- 
flclency  of  the  evidence. 

[4]  In  cases  triable  to  a  Jury  the  court 
can  exercise  Its  statutory  right  to  sustain 
a  demurrer  to  the  evidence  when  it  is  of  such 
a  nature  or  character  that  all  reasonable 
men  must  draw  the  same  conclusion  there- 
from; the  rule  being  if  there  is  cause  for  a 
different  opinion  among  different  people  as 
to  what  weight  and  credit  should  be  given 
the  evidence,  or  as  to  what  facts  have  been 
proven,  the  Jurors  being  themselves  tlie  ul- 
timate  Judges  of  facts,  it  Is  the  exercise  ot 
their  Judgment  which  ultimately  must  con* 
trol. 

But  in  cases  triable  to  the  court  a  dif- 
ferent rule  prevails,  where  the  court  makes 
flndings  which  show  that  he  has  weighed 
and  considered  the  evidence  InOerposed.  The 
court  is  the  sole  Judge  of  the  credibility  ot 
the  witnesses  and  the  weight  and  value  to 
be  given  their  testimony,  and  must  ultimate- 
ly determine  the  facts  proved.  The  plain- 
tiff must  be  given  full  opportunity  to  present 
all  competent  evidence  essential,  and  tills 
may  be  said  to  be  the  only  limitation  upon 
the  prerogative  of  the  court. 

This  case  comes  squarely  within  the  rule 
announced  by  this  court  in  the  case  of  Por- 
ter V.  Wilson  et  al.,  39  Okl.  600,  135  Pac.  732, 
which  is  a  well-considered  case,  and  Mr. 
Commissioner  Sharpe,  who  delivered  the 
opinion  of  the  court,  in  discussing  the  ques- 
tion Involved,  said: 

"Where  the  trial  is  before  the  court.  It  is 
charged  with  the  duty  of  dptprmining  the  facts; 
while  where  the  trial  is  before  the  jury,  the 
facts  are  for  its  determination;  it  being  the 
province  of  the  court  to  declare  the  law.  We 
must  not,  however,  overlook  the  very  important 
fact  that  the  court  did  not  render  its  Judgment 
alone  upon  the  demurrer  to  the  evidence,  but. 
after  a  consideration  of  the  proof  submitted 
by  plaintiff,  made  its  findings  of  fact,  thereby 
necessarily  weighing  the  plaintiff's  testimony 
for  the  purpose  of  determining  the  rights  of 
the  respective  parties  to  a  recovery." 

A  similar  question  was  before  the  Supreme 
Court  of  Washington  In  Lambutb  v.  Stetson 
&  Post  Mill  Co.,  14  Wash.  187. 44  Pac.  148,  and 
from  which  we  quote  at  length.  It  was  said 
by  Hoyt,  J.,  speaking  for  the  court: 

"The  cause  went  to  trial  before  the  court; 
a  Jury  having  been  waived  by  the  parties.  Aft- 
er  plaintiff  had  put  in  bis  evidence  and  rested, 
defendant  moved  for  nonsuit  and  a  dismissal 
of  the  action  on  the  ground  that  the  evidence 
had  not  shown  that  plaintiff  was  entitled  to 
recover.  This  motion  was  granted  for  the  rea- 
son, as  stated  by  the  court,  that  a  fair  pre- 
ponderance of  the  proof  established  fhcts  which 
prevented  a  recovery  by  the   plaintiff.     The 
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crantliis  of  thia  motion,  foHowed  by  a  dis- 1 
missal  of  the  action,  is  the  ground  apon  which 
plaintiff  relies  for  a  reversal.  If  the  court  had 
a  right  to  weigh  the  evidence  tending  to  es- 
tablish the  facts  alleged  in  ithe  answer  against 
that  which  tended  to  make  out  plaintiffs  prima 
facie  case,  and  decide  in  accordance  with  what 
he  tboDght  to  be  the  preponderance  of  the  evi- 
dence on  either  side,  the  judgment  must  be 
affirmed,  for,  if  he  had  a  right  to  do  this,  his 
conclusion  has  the  force  here  of  the  verdict 
of  a  jury,  and  will  not  be  disturbed  if  there 
was  evidence  upon  which  it  could  be  founded. 
Coald  the  court  thus  weigh  the  testimony  for 
and  against  the  claim  of  plaintifT  upon  this  mo- 
tion for  a  nonsuit,  or  must  it  be  denied  if 
there  was  any  evidence  tending  to  sustain  the 
claim  of  the  plaintiff,  however  much  there 
might  be  in  opposition  thereto?  •  •  •  Ap- 
pellant has  cited  a  large  number  of  cases  to 
show  tbnt  a  motion  for  a  nnnsnit  should  be  de- 
nied if  the  evidence  introduced  by  the  plaintiff 
tended  to  establish  the  facts  necessary  to  a  re- 
covery: but  all  but  one  stated  the  rule  in  cases 
in  which  the  cause  was  tried  before  a  jury. 
•  •  *  But  where  the  entire  trial  Is  before 
the  court  which  must  finally  pass  upnn  the  law 
and  facts  of  the  case,  there  is  no  good  reason 
why  it  should  nut  be  allowed  to  determine  the 
farts  necessary  to  a  proper  application  of  the 
law  at  any  time  during  the  trial.  It  would  be 
worse  thiin  useless  for  the  court,  after  its  at- 
tention had  been  called  to  the  insufficiency  of 
the  evidence  offered  by  the  plaintiff  to  estab- 
Bsb  the  farts  necessary  to  enable  him  to  recov- 
er, and  after  being  satisfied  that  such  was 
the  nature  of  the  evidence  introduced  by  the 
plaintiff,  to  re<iuire  the  defendant  to  put  in  evi- 
dence to  disprove  that  which  hud  been  already 
sufficiently  disproved.  When  the  trial  is  before 
a  jury,  the  court  cannot  weigh  the  testimony 
upon  a  motion  for  a  nonsuit,  for  the  reason 
that  it  cannot  weigh  It  at  any  time;  but  when 
the  trial  la  without  a  jury,  the  court  must  even- 
tually weigh  the  testimony  for  the  purpose  of 
determining  where  the  preponderance  Is,  'and 
there  is  no  reason  why  it  should  not  so  weigh 
it  at  the  earliest  possible  time  when  the  rights 
of  the  plaintiff  will  not  be  rut  off  by  Its  so  do- 
ing, and  when  the  plaintiff  has  introdnced  all 
of  his  proof  and  rested,  no  right  of  bis  will  be 
cut  off  if  the  court  then  determines  what  has 
been  proven.  It  cannot  be  presumed  that 
plaintifTs  case  will  be  strengthened  by  the  evi- 
dence put  in  by  the  defendant  If,  when  plain- 
tiff had  submitted  his  evidence,  the  defendant 
bad  rested  without  putting  in  any  proof,  it  is 
clear  that  the  court  would  have  had  to  deter- 
mine the  questions  of  fact  made  by  the  plead- 
ings npon  a  preponderance  of  the  testimony. 
Hence,  under  the  rule  contended  for  by  the 
appellant,  the  court  might  be  put  in  the  anom- 
alous position  of  denying  the  motion  for  a 
nonsuit  and  immedintely  thereafter,  upon  the 
refusal  of  the  defendant  to  put  in  any  pmuf, 
deciding  the  case  in  his  favor.  No  good  pur- 
pose could  be  subserved  by  refusing  to  a  trial 
court  the  right  to  determine  the  law  in  the 
light  of  the  evidence  upon  a  motion  for  a  non- 
suit the  same  as  npon  final  submission.  It  was 
the  right  of  the  court,  upon  the  motion  for  a 
nonsuit,  to  decide  as  to  the  preponderance  of 
the  evidence,  and  it  having  decided  that  such 
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preponderance   waa   with   the   defendant,   and 

there  having  been  testimony  to  support  such 

finding,  the  judgment  rendered  thereon  mast  be 

affirmed." 

This  was  passed  upon  by  the  Supreme 
Court  of  the  United  States  In  Porter  v.  Wil- 
son, 239  U.  S.  170,  36  Sup.  Ct.  91,  60  L.  Ed. 
204,  and  in  nfflrtnlng  the  Judgment  of  the  Sn* 
preme  Court  of  Oklahoma  it  was  said  that — 

"The  contention  of  the  plaintiff  in  error 
therein  confounded  completely  the  purpose  and 
various  qualities  of  evidence  and  the  function* 
of  the  court" 

This  question  has  also  been  decided  by  this 
court  In  the  cases  of  Lyon  v.  Lyon,  39  OkL 
111.  1.34  Pac.  650;  D'Yarmett  v.  Cobb,  61 
Okl.  113,  151  Pac.  580;  BaUey  ▼.  Privett, 
160  Pac.  150. 

Tills  record  of  more  thon  1,000  pnfcea 
presents  a  very  Interesting  case,  interesting 
from  the  standpoint  of  the  Utigauts  on  ac- 
count of  the  amount  involved,  and  from  the 
standpoint  of  a  lawyer  on  account  of  the 
questions  presented  for  determination.  We 
congratulate  the  trial  court  and  counsel  for 
the  parties,  upon  the  thoront;h,  able,  and 
Impartial  manner  the  case  was  tried  below, 
as  well  as  the  ability  displayed  by  counsel 
Id  briefing  the  case  for  this  court  There 
seems  to  have  been  nothing  overlooked  or 
omitted,  and  this  court  has  been  greatly 
aided  thereby. 

We  have  carefully  examined  the  entire 
record  and,  finding  no  reversible  error,  the 
case  is  affirmed. 

OWKN,  C.  J.,  and  KANE,  RAINEZ,  and 
HAKUISON,  JJ.,  concur. 


(75  Okl.  W) 
WATSON.  Mayor,  ▼.  GIIX.     (No.  lO.'ilS,) 

(Supreme  Court  of  Oklahoma,    July  8.  1919.) 

(Syllabut   bv  mitoriat  Blalf.) 

Appbai.  and  Ebrou  «=9t81(2)— Uypotiibtioal 
Question— DisuissAU 
Where  judgment  of  district  court  In  man- 
damus requiring  defendant  as  mayor  to  issue 
his  proclamation  calling  an  election  to  sub- 
mit certain  proposed  amendments  to  charter 
was  not  superseded,  and  mayor  Is8ue<l  procla- 
mation and  election  was  held  and  questions 
submitted  to  voters,  his  proceeding  in  error 
presented  only  a  hypothetical  question  and  will 
be  dismissed. 

Error  from  District  Court,  Pittsburg  Conn- 
ty;  R,  W.  Higglns,  Judge, 

Mandamus  by  Gus  A.  QUI,  for  himself  and 
for  others  similarly  situated,  agalnxt  P.  D. 
Watson,  as  Mayor  of  the  City  of  McAlester, 
Pittsburg  county,  state  of  Oklahoma.    Judg>> 
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foeat.ior  plahitlff,' and  defendant  brings  er- 
ror.   Dismissed. 

'   Wm.  H.  Scott,  of  McAIester,  for  plaintiff 
In  error. 

Horton  &  Gill,  Fuller  &  Porter,  and  An- 
drews &  Anderson,  all  of  McAIester,  for  de- 
fendant In  error. 

OWKN,  C.  J.  Tills  proceeding  In  error  Is 
from  a  decree  of  the  district  court  of  Pitts- 
burg county  awarding  peremptory  writ  of 
mandamus.  By  the  writ,  P.  D.  Watson,  as 
mayor  of  the  city  of  McAIester,  was  directed 
to  Issue  forthwith  bis  proclamation  calling 
ail  election  to  be  held  at  the  regular  election 
in  the  city  of  McAIester,  on  the  first  Tuesday 
of  April,  for  the  purpose  of  submitting  to  the 
qualified  voters  certain  proposed  amendments 
to  the  city  charter. 

It  appears  the  Judgment  of  the  district 
court  was  not  superseded,  and  the  plaintiff  In 
error  issued  the  proclamation,  the  election 
was  held,  and  the  question  submitted  to  the 
voters.  Therefore  this  proceeding  presents 
nothing  but  a  hypothetical  question  for  the 
determination  of  the  court 

Dpon  the  authority  of  the  case  of  Farqn- 
barson  v.  State  ex  rel.,  26  Okl.  767, 110  Pac. 
dOO,  the  appeal  is  dismissed. 

KANB,  BAINET,  HABBISON,  and  JOHN- 
SON, JJ.,  concur. 


m  Okl.  84) 

KBE  et  aL  ▼.  ARMSTRONG,  BYRD  &  CO. 
.  (No.  4729.) 

(Supreme  Court  of  Oklabonia.    June  17,  1919.) 

(Syllahus  iy  the  Court.) 

1.  lilBEL    AND     S1.AITDEB     «=>6(1)— lilBELOttS 
WOBDS— CLASSirrCATION. 

Words  changed  to  be  libelous  may  be  divid- 
ed into  three  classes:  First,  tltose  that  cannot 
possibly  bear  a  defamatory  meaning;  second, 
those  that  are  reasonably  susceptible  of  a  de- 
famatory meaning,  as  well  as  an  innocent  one; 
third,  those  that  are  clearly  defamatory  on 
their  face. 

2.  Libel  and  Slander  ®=9l9— Constbuction 
OF  WoBDS  Used. 

Words  used  in  an  alleged  slanderous  com- 
munication or  article  are  to  be  construed  by 
their  most  natural  and  obvious  meaning,  and 
in  the  sense  that  would  be  understood  by  those 
to  whom  it  was  addressed. 

S.  Libel  and  Slander  €=9lg— Words  Ac- 
tionable   Feb    SE    —    DiSFARAOEUSNT    OF 

Trade  ob  Business. 
In  order  that  words  shall  be  libelous  per  se 
as  disparaging  a  person  in  his  trade  or  busi- 
ness, they  must  have  t>een  spoken  of  plaintiff 
in  relation  thereto,  and  be  of  such  a  character 
as  would  prejudice  him  by  impeaching  either 


his  skill  or  knowledge,  or  atta<&iDg  his  con- 
duct in  such  business. 

4.  Libel  and  Slandeb  €=>6(1)— Wobds  Ac- 
tionable Peb  Se— W0BD8  Relating  to 
Business  or  Tbade. 

Words  charging  qne  with  being  engaged  in 
a  perfectly  lawful  transaction,  or  merely  doing 
tbat  which  he  has  a  legal  right  to  do,  are  not 
actionable  per  se. 

5.  Libel  and  Slandeb  «=381,  82,  86(1)  — 
Words  Not  Actionable  Peb  Sb— Axlega- 
T10N8— Innuendo. 

If  the  alleged  defamatory  words  are  not 
actionable  on  their  face,  but  derive  their  de- 
famatory import  from  extrinsic  facts  and  cir- 
cumstances, such  extrinsic  facts  and  circum- 
stances must  be  set  forth  and  connected  with 
the  words  dtiarged  by  a  proper  averment  Words 
not  actionable  per  se  may  be  made  to  ap- 
pear actionable  by  averring  such  extrinsic  facts 
as  will  show  that  they  were  intended  to  be 
slanderous  and  were  so  understood.  These 
averments  must  be  distinctly  stated  in  the 
inducement  and  applied  to  the  plaintiff  by  a 
proper  colloquium,  with  the  intended  and  un- 
derstood meaning  correctly  set  out  in  the  in- 
nuendoes. 

6.  Libel  and  Slandeb  «s»81  —  "Induce- 
ment." 

An  "inducement"  is  a  statement  of  facts 
out  of  which  the  charge  arises,  or  which  is  nec- 
essary or  useful  to  make  the  charge  inteUigilile, 
or,  in  other  words,  it  is  intended  to  state  facts 
whereby  the  libel  or  slander  is  rendered  intel- 
ligible, and  is  shown  to  contain  an  injurious 
imputation. 

fEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Induce- 
ment] 

7.  Libel   and   Slandeb   4=9S2— "Colloqui^ 

UM." 

A  "colloquium"  only  serves  to  show  that 
the  words  were  spoken  in  reference  to  the  mat- 
ter of  the  averment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Collo- 
quium.] 

8.  Libel  and  Slandeb  «=a88(l)— "Innuen- 
do." 

An  "innuendo"  is  only  explanatory  of  the 
subject-matter  sufficientiy  expressed  before, 
and  is  and  can  be  only  explanatory  thereof, 
and  cannot  extend  the  sense  of  the  words  beyond 
their  own  meaning  unless  something  is  put 
upon  the  record  for  it  to  explain,  nor  can  it 
make  a  thing  certain  which  is  in  fact  uncer- 
tain, nor  enlarge  or  restrict  the  meaning  of 
words,  nor  introduce  new  matter. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Innu- 
endo.] 

9.  Libel  and  Slandeb  <s=>123(2)— Innuendo 
—Question  fob  Coubt. 

It  is  the  duty  of  the  court  to  determine 
whether  the  language  used  in  the  publication 
can  fairly  or  reasonably  be  construed  to  have 
the  meaning  imputed  to  it  in  the  petition. 
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10.  PiXADiHQ  «s»214(4)— Dkmttbkeb  to  Px- 
TiTiozT — Effect. 
The  demurrer  to  the  petition  for  libel  only 
admits  the  truth  of  the  facts  pleaded,  and 
does  not  determine  the  truth  of  the  inference 
of  the  pleader  based  on  facts  pleaded  unless  the 
facts  are  sufficient  to  authorize  such  inference. 

IL  IiIBKI,  AND  Sl^NDKB  «=>9(7>— PTTBLIOA- 
TIOW— CONSTBUOTION    BY   PLAINTIFF. 

The  publication  in  the  instant  case  is  not 
susceptible  to  the  construction  placed  upon  it 
by  the  plaintiff  in  its  petition,  and,  in  deter- 
mining whether  the  petition  states  a  cause  of 
action,  tJie  improper  construction  placed  upon 
the  same  by  the  plaintiff  must  be  disregarded. 

12.  LiBXL  AND  Slandxb  «=39(7)— WoBDa  Ao- 
noNABue  Peb  Se  —  Dibpabaoeuxnt  or 
Tbadb  OB  Business. 

The  publication  is  not  libelous  per  se. 

13.  Libel  and  Siandxb  ®s»81— Actionable 
Wobdb— StJFFicDtNCT  OF  Petition. 

The  petition  fails  to  connect  the  publica- 
tion by  any  extrinsic  tacts  and  circumstances 
which  would  make  the  same  libelons,  therefore 
does  not  state  a  cause  of  action. 

Kane,  X,  dissenting. 

Appeal  from  District  Court,  Oklahoma 
County;  Edward  Dewes  Oldfleld,  Judgo. 

On  third  petition  for  rehearing.  Forma: 
judgments  adhered  to,  and  cause  reversed 
and  remanded,  with  directions  to  sustain  the 
demurrer  to  the  petition. 

Tor  former  opinions,  see  151  Pac.  672, 
175  Pac.  836. 

John  H.  Burford,  John  H.  Mlley,  Boy  Hoff- 
man, Frank  Burford,  and  Warren  K.  Snyder, 
all  of  Oklahoma  City,  for  plaintiffs  in  error. 

Harris,  Howard  &  Nowlln,  of  Oklahoma 
City,  for  defendant  In  error. 

McNVSHZi,  J.  This  controversy  arose  over 
the  publication  of  an  article  appearing  in 
the  Daily  Oklaboman  November  22,  190S. 
The  publication  complained  of  is  as  follows: 

"I  have  a  $100.00  bond  from  Armstrong- 
Byrd  Music  Co.  that  I  will  give  to  any  one 
that  can  use  it  I  bought  a  piano  there  and 
when  I  showed  my  bond  they  refused  to  accept 
it  without  I  would  add  $50.00  to  the  price  I 
paid  for  it  Mrs.  O.  B.  Kee." 

Upon  the  trial  of  the  case  In  the  district 
court,  plaintiff,  Armstrong,  Byrd  &  Co.  re- 
covered a  Judgment  against  O.  B.  Kee  and 
Rose  Kee.  The  case  was  appealed  here,  and 
on  Jtily  13, 1916,  an  opinion  was  rendered  by 
Commissioner  Brett,  and  the  same  is  re- 
ported in  151  Pac.  572.  Thereafter  numerous 
petitions  for  rehearing  were  flled,  and  the 
case  was  transferred  to  the  Supreme  Court 
proper,  and  on  the  19th  day  of  November, 
1917.  the  Supreme  Court  adopted  the  opinion 
of  Commissioner  Brett,  and  the  same  Is  re- 


ported in  175  Pac.  838.  A  petition  for  re- 
hearing was  again  flled  and  granted,  and 
the  case  is  again  before  this  court  /or  final 
determination. 

The  plaintiff's  petition  was  very  lengthy, 
and  the  substance  of  the  same  Is  that  Aim- ' 
strong,  Byrd  &  Co.,  a  corporation,  were  en- 
gaged in  the  music  business,  and  enjoyed 'a 
large  trade ;  that  Its  reputation  was  of  very, 
great  pecuniary  value ;  that  the  article  above  ■ 
referred  to  was  published  In  the  Ofclafaoman 
on  the  22d  day  of  November,  1908.    They 
then  pleaded  the  meaning  of  the  article  pub- 
lished and  alleging  that  the  same  was  libel- : 
one  and  untrue.    A  more  complete  reference 
to  the  petition  will  be  referred  to  hereafter 
in  this  opinion. 

The  defetidants  flled  a  motion  to  make  the 
petition  more  definite  and  certain,  which  was 
overruled  by  the  court,  and  to  which  the  de- 
fendant excepted.  Thereafter  the  defend-, 
ants  flled  a  demurrer  attacking  the  petition 
on  the  grounds  that  the  same  did  not  state 
Aicts  BufDclent  to  constitute  a  cause  of 
action.  This  was  overruled  by  the  court,  to 
which  ruling  the  defendants  excepted.  De- 
fendants then  answered,  first,  by  way  of 
general  denial ;  second,  denying  that  any  con- 
spiracy existed  between  O.  B.  Kee  and  Rose 
Kee;  third,  denied  that  they  had  published, 
or  caused  to  be  publldied,  the  article  set 
forth  in  plaintiff's  petition,  or  that  they  had 
anything  whatever  to  do  with  the  publica- 
tion of  the  same;  fourth,  they  further  state 
that  the  supposed  libelons  publications  as 
set  forth  in  the  article  were  each  and  all 
of  them  true  in  substance  and  in  fact,  and 
then  state  the  facts  of  a  transaction  occur- 
ring betweep  the  parties  attempting  to  jus- 
tify or  show  the  statements  contained  in 
the  article  were  true.  Upon  the  trial  of  the 
case,  the  court  Instructed  the  jury  that  the 
artlde  was  libelous,  and,  if  the '  defendants 
had  published  the  same,  they  would  be  liable 
for  damages,  unless  the  facts  therein  stated 
were  true.  The  Jury  returned  a  verdict  for 
plaintiff,  and  defendant  appealed. 

The  parties  will  be  referred  to  hereafter 
as  Armstrong,  Byrd  &  Co.,  plaintiff,  and  O. 
B.  Kee  and  Rose  Kee  as  defendants,  the  posi- 
tion they  occupied  in  the  court  below. 

For  reversal,  the  defendants  assign  16 
separate  and  distinct  assignments  of  error. 
The  first  assignment  of  error  la  that  the 
court  erred  In  overruling  the  demurrer  in- 
terposed by  these  defendants  and  each  of 
them  to  the  petition. 

It  will  be  necessary  to  direct  our  attention, 
first,  to  the  petition  to  ascertain  whether 
the  petition  stated  a  cause  of  action.  Thesul>- 
Ject  of  libel  and  slander  is  an  important  one, 
and  occupies  a  large  space  in  the  reported 
decisions  of  the  courts  of  the  different  states. 

In  considering  cases  of  this  kind  and 
character,  the  different  courts  have  referred 
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to  articles  as  being  "Ubelong,"  and  those  that 
are  "libelous  per  se."  No  writer  baa  at- 
tempted to  lay  down  any  strict  rule  of  law, 
whldi  may  be  followed  by  the  courts  In  dls- 
tingnisbing  between  publications  that  are 
"libelous"  and  those  termed  "libelous  per 
se."  We  bare  been  unable  to  find  any  writer 
who  has  defined  the  term  "lIl)e1ous  per  ae," 
but  our  court  has  often  referred  to  publica- 
tions as  being  "libelous"  and  those  "libelous 
per  se." 

[1]  It  has  been  well  said  that  words 
charged  to  be  libelous  fall  into  one  of  three 
classes: 

"First,  those  that  cannot  possibly  bear  a  de- 
famatory meaning;  ^econd,  those  that  are 
reasonably  susceptible  of  a  defamatory  mean- 
ing, as  well  as  an  innocent  one;  third,  those 
that  are  dearly  defamatory  on  their  face." 
Pratt  V.  Pioneer  Press  Co.,  80  Minn.  41,  14 
N.  W.  82. 

If  a  particular  publication  comes  within 
the  first  of  these  classes,  the  same  will  not 
support  an  acti<M)  for  libel,  although  such  a 
publication  might  support  an  action  for  a 
malicious  wrong  or  malicious  injury,  or  an 
action  as  designated  by  common  law,  an 
action  on  the  case,  but  the  same  cannot  be 
the  foundation  for  an  action  for  libel  or 
slander.  The  foundation  for  an  action  of 
libel  must  be  that  the  words  ar^  defamatory 
or  bear  a  defamatory  meaning. 

The  second  class  are  those  words  that  are 
reasonably  susceptible  of  a  defamatory 
meaning,  as  well  as  an  Innocent  one,  and 
may  be  made  defamatory  by  reason  of  their 
ambiguity,  or  by  pleading  certain  extrinsic 
facts  connecting  said  facts  with  tbe  publica- 
tion and  by  pleading  that  the  'article  was 
meant  and  understood  by  tbe  general  public 
to  have  such  a  meaning  and  that  the  general 
public  so   construed   the  publication. 

The  third  class  has  been  referred  to  by 
numerous  text-writers,  and  In  the  different 
decisions,  as  words  or  publications  that  are 
libelous  per  se,  and  this  court  in  numerous 
decisions  has  adopted  the  rule,  and  termed 
said  publication  as  libelous  per  se. 

[2]  In  determining  what  classification  a 
publication  is  within,  our  courts  have  adopt- 
ed the  following  rule  In  construing  the 
meaning  of  publications,  to  wit: 

"Words  used  in  an  alleged  slanderous  com- 
munication  or  article  are  to  be  construed  by 
their  most  natural  and  obvious  meaning,  and  in 
the  sense  that  would  l>e  understood  by  those 
to  whom  it  was  addressed."  Bodine  v.  Times- 
Journal  Pub.  Co.,  26  Okl.  135,  110  Pac.  1096, 
31  L.  R.  A.  (N.  S.)  147;  Spencer  t.  Minnick, 
41  OU.  613,  139  Pac.  130;  Kelly  ▼.  Roetzel, 
165  Pac.  1160. 

[3,4]  The  statute  in  force  and  effect  at 
the  time  of  the  publication  was  Wilson's 
Rev.  &  Ann.  Statutes  of  1903.  Section  2237 
defines  "libel"  as  follows: 


"*  *  *  Libel  is  a  false  or  malidons  un- 
privileged publication  *  *  *  or  which  tends 
to  deprive  him  of  poblic  confidence,  or  to  in- 
jure him  in  his  occupation." 

In  determining  whether  the  publication  la 
libelous  or  not,  the  plaintiff,  operating  a 
store,  will  come  within  that  class  of  cases 
that  refer  to  merchants,  and  whether  sncb  a 
publication  when  referring  to  a  merchant  is 
libelous. 

"No  general  rule  can  be  laid  down  defining 
absolutely  and  once  and  for  all  what  words  are 
defamatory  and  what  are  not  Words,  which 
would  seriously  injure  A-'s  reputation  might 
do  no  harm  to  B.  Each  case  must  be  decided 
mainly  on  its  own  facts."  Odgers  on  Libel  and 
Slander,  p.  2. 

The  general  rule  Is  that  tbe  alleged  libel- 
ous publication,  when  referring  to  a  person 
engaged  in  business  of  a  merchant  In  deter- 
mining whether  the  publication  is  libelous 
per  se,  is,  if  the  publication  imputes  to  the 
merchant  any  fraud,  dishonesty,  misconduct, 
or  insolvency  or  incapacity  in  the  manage- 
ment of  said  business,  or  any  connection 
therewith,  thai  said  publication  is  termed 
litielous  per  se. 

The  publication  in  the  case  at  bar,  if  libel- 
ous, Is  to  be  determined  so  under  tbe  sul>- 
division  of  the  statute  which  provides: 

"Or  which  tends  to  deprive  him  of  public  con- 
fidence, and  to  injure  him  in  his  occupation." 

This  court  In  the  case  of  N.  S.  Sherman 
Machine  Co.  v.  Dun,  28  Old.  447,  114  Pac. 
617,  stated: 

"The  question  essential  for  determination  is 
whether  said  publication  is  libelous  per  se. 
Tbe  alleged  libel  does  not  impute  to  the  plain- 
tiff any  fraud,  dishonesty,  misconduct,  or  in- 
capacity in  tbe  management  of  said  business,  or 
in  connection  therewith,  or  in  any  other  rela- 
tion of  life." 

Odgers  on  Libel  and  Slander,  p.  S2,  stat- 
ed as  follows: 

"Any  printed  or  written  words  are  libelous 
which  impeach  the  credit  of  any  merchant  or 
trader  by  imputing  to  bim  bankruptcy,  insole 
vency,  or  even  embarrassment,  either  past, 
present,  or  future,  or  which  impute  to  bim  frand 
or  dishonesty  or  any  mean  or  dishonourable  con- 
duct in  his  business,  or  which  impugn  hia  skUI. 
or  otherwise  injure  him  in  bis  trade  or  em- 
ployment." 

In  referring  to  injuring  a  person  in  bis 
trade  or  business,  the  Supreme  Court  of  New 
York,  in  the  case  of  Armstrong  v.  Sun  Print- 
ing &  Publishing  Ass'n,  137  App.  Div.  828, 
122  N.  Y.  Supp.  531,  states  as  follows: 

"In  order  that  words  shall  be  libelous  per 
se  as  disparaging  a  person  in  his  trade  or  busi- 
ness, they  must  have  been  spoken  of  plaintiff 
in  relation  thereto,  and  be  of  such  a  character 
as  would  prejudice  him  by  impeaching  either 
his  skill  or  knowledge,  or  attacking  bis  con- 
duct in  such  business." 
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'!^e^  in  treating  this  sabject  and  dealing 
wiOi  merchants,  tradesmen,  and  manufactur- 
ers (2S  Cya  337),  lays  down  ttie  following 
rnle: 

"BreiT  wiUfnI  aod  unauthorized  imputation, 
q)oken,  written,  or  printed,  which  imputes  to  a 
nerchant,  manufacturer,  or  other  business  man, 
conduct  which  is  injurious  to  his  chsracter  and 
standing  as  a  merchant,  manufacturer,  or  busi- 
ness man,  is  libelous  or  slanderous  as  the  case 
may  be.  •  •  *  Words  charging  one  with  be- 
ing engaged  in  a  i>erfectly  lawful  transaction 
or  merely  doing  that  which  he  has  a  legal 
right  to  do  are  not  actionable  per  se." 

25  CyCn  on  page  253,  lays  down  the  rule 
as  to  what  articles  are  libelous  per  se,  and 
states  as  follows: 

"Words  in  disparagement  of  goods,  relating  to 
the  qnality  of  articles  made,  produced,  or  sold, 
but  containing  no  Imputations  in  themselves  af- 
fecting personal  character  or  reputation,  are 
not  held  to  be  libelous  per  se." 

The  Supreme  Court  of  New  York,  in  the 
case  of  Ilehmeyer  t.  Harper's  Weekly  Cor- 
poration, 170  App.  DlT.  458,  on  page  461, 156 
N.  T.  Supp.  08,  on  page  100,  in  viewing  the 
authorities,  stated  as  follows: 

"It  has  long  been  the  settled  law  of  this 
state  that  an  attack,  not  on  a  "manufacturer 
or  trader,  but  upon  the  quality  of  an  article  he 
makes  or  vends,  most,  to  be  actionable  per  se, 
import  that  be  is  guilty  of  deceit  or  malpractice 
in  making  or  vending  the  article,  and  other- 
wise there  is  no  cause  of  action  unless  special 
damages  are  alleged.  Tobias  v.  Harland,  4 
Wend.  537;  Kennedy  v.  Press  Publishing  Co., 
41  Hun.  423;  Le  Massena  v.  Storm,  62  App. 
Div.  150,  70  N.  Y.  Supp.  882;  MarUn  Fire 
Arms  Co.  v.  Shields,  171  N.  Y.  884,  64  N.  B. 
163,  59  L.  R.  A.  310,  and  cases  cited;  Philipp 
Co.  V.  N.  Y.  S.  Z  [166  App.  Div.  377,  150  N. 
Y.  Snpp.  1044]  supra.  See,  also,  Dooling  v. 
Budget  Pub.  Co.,  144  Mass.  258,  10  N.  E.  809, 
69  Am.  Rpp.  83;  Victor  Safe  &  Lock  Co.  v. 
Deright,  147  Fed.  211,  77  C.  C.  A.  437,  8  Ann. 
Cas.  800;  Hopkins  Chem.  Co.  v.  Read  Drug 
&  Chemical  Co.,  124  Md.  210,  92  AtL  478; 
Boat  V.  N.  Y.  Herald  Co.,  S3  Misc.  Rep.  622.  68 
N.  Y.  Supp.  898,  affirmed  58  App.  Div.  619, 
68  N.  Y.  Supp.  1134." 

Again,  the  Supreme  Court  of  New  York, 
In  the  case'  of  Willis  v.  Eclipse  Mfg.  Co.,  81 
App.  Div.  681,  81  N.  Y.  Suppi.  358,  stated  as 
follows: 

"A  letter  charging  a  merchant  with  'cutting* 
prices  on  a  certain  bicycle  brake,  but  which 
does  not  charge  that  plaintiff  was  bound  by  any 
contract  not  to  cut  prices,  or  that  he  was  con* 
nected  with  sny  contract  to  maintain  them,  was 
not  libdons  per  se." 

The  Supreme  Court  of  Errors  of  Connectl- 
cnt,  in  the  case  of  Donaghne  ▼.  Gaffy,  54 
Conn.  257,  7  AtL  552,  states  as  follows: 

"Where  defendant,  a  retail  seller  of  liquor, 
issues  a  circular  to  other  retail  sellers  of  his 
town,  charging  that  plaintifEs,   wholesale  sell. 
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ers  of  liquor,  being  vexed  by  his  having  ceas 
ed  to  buy  from  them,  overbid  him  in  the  mat- 
ter of  a  lease,  and  turned  him  out  of  his 
place  of  business,  plaintiffs,  in  the  absence  of 
special  damages,  have  no  cause  of  action." 

Ruling  Case  Law,  vol.  17,  p.  206,  states  as 
follows: 

"Not  every  conceivable  charge  which  may  pos- 
sibly lessen  a  man's  business  will  warrant  a 
recovery  of  damages  for  the  publication  there- 
of. *  *  *  Also,  on  the  ground  that  it  Is  not 
s  libel  to  charge  a  person  with  having  done 
that  wliich  he  may  legally  and  properly  do,  it 
has  been  held  not  libelous  to  publish  a  copy 
of  a  public  record  of  conditional  sales  made 
by  a  retail  merchant,  although  the  publication 
subjects  the  sdler  to  the  hatred  of  his  customers 
and  injures  him  in  bis  business.  There  are  a 
few  other  limitations  on  the  right  to  recover 
damages  for  imputations  affecting  one's  pro- 
fession or  business,  which  must  be  noted.  Thus, 
the  publication  of  an  artide  stating  that  a 
dinner  furnished  by  a  caterer  on  a  public  oc- 
casion was  'wretched,'  and  was  served  *ln 
such  a  way  that  even  hungry  barbarians  might 
justly  object,'  and  that  the  cigars  were  sim- 
ply vile,  and  the  wines  not  much  better,'  has 
been  held  not  actionable  per  se,  on  the  ground 
that  such  a  charge  relates  to  but  one  occasion 
and  is  therefore  not  a  libel  on  the  plaintiff  in 
the  way  of  his  business,  and  that  therefore  in 
such  a  case  no  recovery  will  be  allowed  with- 
out proof  of  special  damages." 

We  will  then  see  if,  under  the  reasoning 
adopted  In  the  above-entitled  cases,  this  pub- 
lication can  be  said  to  be  libelous  per  se,  by 
giving  to  the  words  used  in  the  publication 
their  most  natural  and  obvious  meaning,  and 
by  giving  to  them  that  meaning  which  would 
most  naturally  be  ascribed  thereto  by  those 
who  would  read  the  publication.  The  nat- 
ural and  ordinary  construction  tbat  would 
be  placed  upon  the  article  would  be  the  bond 
the  defendant  had  would  only  be  accepted 
by  the  plaintiff  as  having  a  value  of  150. 
The  publication  does  not  state  whose  bond 
this  is,  nor  does  it  state  that  the  Armstrong, 
Byrd  &  Co.  had  signed  the  bond  or  had 
guaranteed  the  payment  of  the  same.  The 
publication  does  not  say,  nor  does  It  purport 
to  say,  that  the  Armstrong,  Byrd  &  Co.  ever 
agreed  to  accept  the  bond.  The  publication 
only  states  that  Armstrong,  Byrd  &  Co.  re- 
fused to  accept  this  bond  of  the  defendant 
when  shown  to  them  for  the  sum  of  $100. 

It  does  not  impute  dishonesty,  nor  does  it 
accuse  the  plaintiff  of  any  misconduct  In  its 
business.  It  does  not  accuse  the  plaintiff  ot 
bad  faith  or  breach  of  contract.  As  was 
said  in  25  Cyc.  337,  above: 

"Words  charging  one  with  being  engaged  in 
a  perfectly  lawful  transaction  or  merely  doing 
that  which  be  has  a  legal  right  to  do  are  not 
actionable  per  se." 

There  is  no  imputation  in  this  publication 
that  the  Armstrong,  Byrd  &  Co.  did  any 
more  than  what  they  had  a  tight  to  do. 
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We  therefore  agree  with  tbe  former  opin- 
ion of  this  court  that  the  article  In  and  of  it- 
self does  not  come  within  the  class  of  pnb- 
Ucatlons  that  are  clearly  defamatory  on  their 
face,  and  are  actionable  per  se,  and  that 
the  said  publication  Is  not  susceptible  of  such 
a  construction.  We  must  therefore  hold  that 
the  same  is  not  what  is  termed  as  "libelous 
per  se." 

If  the  publication  is  libelous,  It  must  come 
within  that  class  of  cases  as  being  reason- 
ably susceptible  of  a  defamatory  as  well  as 
an  innocent  meaning,  and  those  publications 
that  are  termed  and  designated  as  not  libel- 
ous per  se.  In  order  for  the  petition  to  state 
a  cause  of  action,  it  is  necessary  for  the 
plaintiff  to  plead  by  way  of  Inducement  or 
averment,  colioqulum  and  innuendo,  certain 
extrinsic  facts  which  connect  the  plaintiff 
with  tbe  libelous  publication  and  to  plead 
the  meaning  tbe  words  have  and  that  they 
would  be  understood  to  hare  in  connection 
with  the  libelous  article  as  published. 

[t]  Tbe  rule  is  laid  down  in  13  Cyclope- 
dia Pleading  and  Practice,  p.  32,  as  follows: 

"If  tbe  alleged  defamatory  words  are  not  ac- 
tionable on  their  face,  but  derive  their  de- 
famatory import  from  extrinsic  facts  and  cir- 
ciimstauces,  such  extrinsic  facts  and  circum- 
stauces  must  be  set  forth  and  connected  with 
tbe  words  charged  by  a  proper  averment.  Words 
not  actionable  per  se  may  be  made  to  appear 
actioqable  by  averring  such  extrinsic  facts  as 
will  show  that  they  were  intended  to  be  slan- 
derous and  were  so  understood.  These  aver- 
ments must  be  distinctly  stated  in  the  induce- 
ment, and  applied  to  tbe  plaintiff  by  a  proper 
colloquium,  with  the  intended  and  understood 
meaning  correctly  set  out  in  the  innuendoes." 

The  following  cases  support  the  above  rule: 
Hays  V.  MitcheU,  7  Blackf.  (Ind.)  117 ;  Maer- 
lender  v.  Porter,  114  App.  Div.  180,  99  N.  Y. 
Supp.  633;  Bmig  ▼.  Daum,  1  Ind.  App.  146, 
27  N.  B.  322;  Carter  v.  Andrews,  16  Pick. 
(33  Mass.)  1;  Quinn  t.  Prudential  Ins.  Co., 
116  Iowa,  522,  90  N.  W.  349. 

The  distinction  between  the  Inducement 
or  averment  of  the  petition,  the  colloquium 
and  the  innuendo,  is  well  defined  by  text- 
writers.  Words  and  Phrases,  and  Cyc.  But 
by  reading  the  numerous  decisions  we  often 
find  no  distinction  made,  but  all  are  appar- 
ently grouped  together  and  referred  to  as 
being  innuendoes.  The  distinction  between 
them,  or  the  otUce  they  supply  in  the  peti- 
tion, is  technical,  and  under  our  pleading, 
which  requires  that  you  plead  the  facts,  It 
perhaps  is  not  necessary  to  distinguish 
whether  the  portion  of  the  pleading  Is  prop- 
erly referred  to  as  the  averment,  induce- 
ment, colloquium,  or  innuendo;  but  if  the  facts 
are  properly  pleaded,  and  all  the  necessary 
allegations  are  contained  in  the  petition,  this 
would  be  suiUdent  no  difference  how  they 
are  designated. 

[8-8]  The  Supreme  Court  of  Alabama,  in 
the  case  of  Penry  r.  Dozier,  161  Ala.  292,  49 


South.  909,  speaking  through  Justice  May- 
fleld  In  distinguishing  such  phrases  and  ex- 
plaining the  office  and  purpose  of  each  at 
them,  states  as  follows: 

"An  'Inducement*  is  a  statement  of  facts  out 
of  which  the  charge  arises,  or  which  is  neces- 
sary or  useful  to  make  the  charge  Intelligible. 
In  other  words,  it  is  intended  to  state  facts  by 
reference  to  which  the  libel  or  slander  is  ren- 
dered intelligible  and  is  shown  to  contain  an  in- 
jurious imputation. 

"A  'colloquium'  only  serves  to  show  that  the 
words  were  spoken  in  reference  to  the  matter 
of  the  averment 

"An  'innuendo'  is  only  explanatory  of  the 
subject-matter  sufficiently  expressed  before,  and 
is  and  can  be  explanatory  only  of  such  matter. 
It  cannot  extend  the  sense  of  the  words  beyond 
their  own  meaning  unless  something  is  put 
upon  the  record  for  it  to  explain.  Van  Vech- 
ten  V.  Hopkms,  5  Johns.  (N.  T.)  220,  4  Am. 
Dec.  339.  An  innuendo  cannot  make  a  thing 
certain  which  is,  in  fact,  uncertain.  An  m- 
nuendo  cannot  enlarge  or  restrict  the  natural 
meaning  of  words,  nor  can  it  introduce  new 
matter.  An  innuendo  cannot  be  proved,  and  it 
is  for  the  court  to  decide  whether  given  words 
or  given  publications  are  capable  of  the  mean- 
ing ascribed  to  them  by  the  innuendo,  and  for 
the  jury  to  decide  whether  such  meaning  is 
truly  ascribed  to  them.  Gaither  v.  Advertiser 
Co.,  102  Ala.  458,  14  South.  788;  WofTord  v. 
Meaks,  129  Ala.  349,  30  South.  625,  55  L. 
R.  A.  214,  87  Am.  St  Rep.  66 ;  Henderson  v. 
Hale,  19  Ala.  164 ;  26  Cyc.  p.  449.  Where  words 
claimed  to  be  defamatory  are  capable  of  con- 
veying an  innocent  meaning,  then  there  must 
be  an  averment  and  an  innuendo  showing,  nut 
only  that  the  words  were  intended  by  plain- 
tiff in  a  defamatory  sense,  but  that  tbe  hearers 
may  have  understood  tbe  language  as  convey- 
ing the  alleged  defamatory  meaning.  Smith 
V.  Gafford,  33  Ala.  168.  But  if  the  words  are 
unequivocally  actionable  per  se— that  is,  charg- 
ing a  crime — then  an  Innuendo  will  be  treated 
as  mere  surplusage.    25  Cyc.  p.  452." 

For  further  discussion  of  inducement  and 
colloquium,  see  25  Cyc.  436;  17  R.  C.  L.  393- 
395. 

"An  innuendo  is  used  to  explain  the  meaning 
of  words  employed  by  the  defendant,  but  not 
to  change  or  enlarge  their  natural  meaning,  and 
whether  a  publication  is  libelous  j>er  se  or  .the 
language  thereof  will  bear  the  interpretation  or 
convey  tbe  meaning  a8cril)ed  to  it  in  the  innu- 
endo are  questions  of  law  for  the  court"  State 
V.  Huff,  96  Kan.  632,  152  Pac  642. 

"A  complaint,  alleging  the  speaking  of  words 
not  slanderous  per  se,  must  show  by  the  innu- 
endo, not  only  that  the  words  were  slanderous- 
ly uttered,  but  were  understood  in  the  same 
slanderous  sense  by  those  in  whose  bearing 
they  were  spoken."  Floyd  v.  Fordyce,  53  Ind. 
App.  449,  101  N.  E.  825. 

"Where,  in  an  action  for  libel,  the  situation 
is  not  controlled  by  matters  of  inducement  or 
colloquium  pleaded,  tbe  question  whether  the 
publication  is  libelous  per  se  ia  for  the  court" 
Sheibley  v.  Ashton,  130  Iowa,  195,  106  N.  W. 
618. 
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fl]  It  Is  the  duty  of  the  court  to  deter- 
mine whether  the  language  used  in  the  pub- 
lication can  fairly  or  reasonably  be  construed 
to  have  the  meaning  imputed  to  it  in  the  peti- 
tion. Harris  t.  Santa  V6.  58  Tex.  OIt.  App. 
506.  125  S.  W.  77;  Penry  v.  Dealer,  161  Ala. 
292,  49  South.  909;  Emig  y.  Daum,  1  Ind. 
App.  146,  27  N.  E.  322;  Rodebaugh  v.  Hol- 
llngsworth,  6  Ind.  339;  State  t.  Huff,  96  Kan. 
632.  152  Pac.  642;  Sheibley  ▼.  Ashton,  130 
Iowa,  195,  106  N.  W.  618. 

[IS]  It  Is  also  held  that  a  demurrer  to  the 
petition  for  libel  and  slander  only  admits  the 
truth  of  the  facts  pleaded  and  does  not  de- 
termine the  truth  of  the  Inference  of  the 
pleader  based  on  the  facts  pleaded  unless 
the  facts  are  sufflcient  to  authorize  such  In- 
feroice.  Harris  v.  Santa  FS,  68  Tex.  CIt. 
App.  606,  126  S.  W.  77;  Wofford  v.  Meaks, 
129  Ala.  349,  30  South.  626,  55  L.  R.  A.  214, 
87  Am.  St  Rep.  66;  Naulty  y.  Bulletin  Co., 
206  Pa.  128,  55  AQ.  862. 

[11-13]  The  petition  in  the  case  at  bar  does 
not  set  out  a  copy  of  the  bond  purported  to 
be  referred  to  in  the  publication,  nor  does 
it  set  out  any  transaction  between  the  plain- 
tiff and  the  defendants  where  a  bond  was  in- 
volved, nor  does  it  set  out  any  transaction  or 
attempt  to  set  out  any  transaction  where 
the  purchase  of  a  piano  was  involved,  be- 
tween the  plaintiff  and  the  defendants,  or 
whoe  a  bond  was  offered  as  payment.  The 
first  four  paragraphs  of  the  petition  contain 
Just  a  general  statement  of  who  the  plaintiff 
is,  the  character  and  reputation  it  has,  the 
kind  of  business  it  is  engaged  in,  the  extent 
of  its  business,  that  Its  good  name  and  stand- 
ing Is  of  great  pecuniary  value,  and  a  copy 
of  the  publication,  the  fact  that  the  same 
was  published  In  the  Dally  Oklahoman,  a 
newspaper  of  large  circulation.  If  the  pe- 
tition does  state  a  cause  of  action  by  plead- 
ing the  extrinsic  facts,  it  must  be  deter- 
mined from  the  fifth  paragraph  of  the  peti- 
tion, which  paragraph  is  as  follows: 


490. 


"(JS)  The  plaintiff  alleges  that  aboQt  Novem- 
ber 1,  1008,  it  hbd  delivered  to  certain  cus- 
tomers and  prospective  customers,  piano  bonds 
for  different  sums  of  money,  and  that  said  bonds 
were  good  for  the  amounts  named,  as  part  pay- 
ment upon  the  purchase  of  pianos,  from  the 
plaintiff. 

"That  by  the  said  printed  article,  the  defend- 
ant intended  to  allege  and  did  allege  that  the 
bond  of  the  plaintiff  which  the  plaintiff  had 
iasned  as  good  for  a  part  payment  upon  pianos 
which  the  plaintiff  had  for  sale,  was  of  no  val- 
ue whatever. 

"The  plaintiff  avers  that  in  the  said  libelous 
newspaper  article,  the  printed  words,  'Mrs.  O. 
B.  Kee,'  were  intended  by  the  defendants  to 
mean  and  did  mean  the  defendant  Rose  Kee, 
the  wife  of  the  defendant  O.  B.  Kee.  That  in 
the  said  article  by  the  printed  words,  'Arm- 
strong &  Byrd  Music  Company,'  the  defend- 
ants intended  to  mean  and  did  mean  the  plain- 
tiff, 'Armstrong,  Byrd  &  Co.' 

"That  by  the  said  printed  articles,  the  de- 


fendants by  innuendo  intended  to  allege,  pub^ 
Ush,  and  circolate  against  the  plaintiff  and  did 
thereby  allege,  publish,  and  circulate  against 
the  plaintiff,  willfully,  falsely,  and  maliciously, 
the  libelous  averment  that  this  plaintiff,  Arm- 
strong, Byrd  &  Co.,  made  a  contract  with  the 
defendant  Mrs.  O.  B.  Kee,  alias  Rose  Kee,  for 
the  sale  of  a  certain  piano,  and  when  the  said 
Mrs.  O.  B.  Kee  showed  to  the  plaintiff  a  cer- 
tain piano  bond,  the  plaintiff  refused  to  ac- 
cept said  bond,  unless  the  defendant  Mrs.  O. 
B.  Kee  wonld  pay  to  the  plaintiff  fifty  ($50.00) 
dollars  more  than  the  agreed  purchase  price  of 
said  piano. 

"That  by  the  said  printed  article  these  de- 
fendants intended  to  allege  and  did  allege  the 
libelous  averment  that  this  plaintiff  bad  broken 
its  contract  with  the  defendant  Mrs.  O.  B. 
Kee,  alias  Rose  Kee,  and  refused  to  comply  with 
its  contract  and  to  carry  out  its  contract  with 
the  defendant  Mrs.  O.  B.  Kee,  alias  Rose  Kee, 
and  had  wholly  repudiated  the  same. 

"That  by  the  said  printed  article  the  defend- 
ant intended  to  allege  and  circulate  and  pnb-  ' 
lisb,  and  did  allege,  circulate  and  publish,  the 
libelous  averments  that  the  contracts  of  this 
plaintiff  in  business  are  of  no  binding  force, 
and  that  the  word  of  this  plaintiff  in  business 
is  unreliable,  and  that  this  plaintiff  will  repu- 
diate and  refuse  to  comply  with  any  of  its 
business  contracts  and  business  obligations,  and 
that  the  plaintiff  as  a  business  concern  is  unre- 
liable, unworthy  of  belief,-  unworthy  of  credit, 
and  false  in  its  business  dealings." 


A  great  many  of  the  states  have  a  statute 
which  makes  it  unnecessary  to  plead  extrin- 
sic facts  and  circumstances  or  the  induce- 
ment or  colloquium,  but  the  courts  of  those 
states  hold  that  in  an  action  for  libel,  based 
upon  a  publication  wtiich  is  not  libelous  per 
se,  it  is  necessary  to  plead*  the  extrinsic  facts 
and  circumstances  in  oraer  for  the  petition 
to  state  a  cause  of  action.  It  will  be  noticed 
that  the  publication  refers  simply  to  one 
transaction,  and  does  not  in  any  way  refer 
to  the  manner  or  method  of  the  way  the 
plaintiff  does  business.  It  is  necessary  to 
plead,  by  inducement  or  averment,  such  ex- 
trinsic facts  to  make  the  publication  intelli- 
gible by  reading  the  petition.  In  order  to  do  ■ 
this,  some  explanation  of  what  a  piano  bond 
Is,  should  be  given,  to  enable  the  court  by . 
reading  the  publication  in  connection  with 
the  petition  to  enable  the  court  to  say  what 
was  meant  by  referring  to  a  piano  bond,  also 
that  the  court  migbt  know  by  whom  the  bond 
was  signed,  if  payable,  to  whom  payable, 
and  for  what  purposes  it  was  issued.  Under  . 
what  drcumstanoes  the  defendant  had  re- 
ceived it,  whether  they  had  paid  value  for 
the  same  or  not.  How  these  bonds  were 
disposed  of  by  the  persons  who  issued  them. 
The  petition  alleges  they  were  delivered  by 
the  plaintiff.  It  should  also  state  whether 
they  were  a  gift  or  whether  sold.  These  are 
essential  facts  that  must  be  known  by  the 
court  and  pleaded  in  the  petition  for  the  court 
to  determine  whether  the  article  can  be  made 
libelous.   The  publlcntioo  does  not  sta/»  tbosf 
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facts.  The  only  thing  the  petition  states  is 
that  the  plaintiff  had  delivered  certain  piano 
bonds  to  certain  customers  and  prospective 
purchasers  and  they  were  good  for  $100  on 
the  purchase  price  of  the  piano.  This  Is  the 
only  reference  to  the  piano  bond  in  the  pe- 
tition. 

The  publication  refers  to  the  purchase  of  a 
piano  by  the  defendants  from  the  plaintiff, 
or  an  attempt  to  purchase  the  same.  A  prop- 
er averment  that  the  court  might  know  what 
this  transaction  was  should  be  set  out  in 
the  petition,  or,  if  there  was  no  transaction 
of  any  kind  or  character  In  reference  to  the 
purchase  of  the  piano,  then  that  should  be 
stated. 

It  Is  also  necessary  to  set  out  something 
about  the  transaction  as  to  whether  a  piano 
bond  was  offered  In  payment  for  a  piano ;  If 
so,  then  this  should  be  set  out  In  this  the 
pleader  has  failed  to  set  out  any  of  said 
facts. 

These  are  the  proper  Inducements  or  aver- 
ments that  must  be  pleaded  In  order  that 
one  may  read  them  in  connection  with  the 
publication  in  order  to  see  if  said  publica- 
tion Is  defamatory. 

The  collonnlum  then  would  be  to  plead  the 
facts,  showing  that  this  publication  was 
directed  toward  this  particular  transaction 
or  to  plaintiff's  business  In  general,  then  the 
court  could  say  by  construing  the  publica- 
tion, in  connection  with  this  transaction, 
whether  the  language  used  under  such  con- 
ditions was  defamatory,  but  there  is  no  col- 
loquium in  the  petition.  There  is  no  allega- 
tion in  the  petition  that  the  publication  refers 
to  any  transaction,  whatever. 

The  innuendo,  then,  would  be  to  show 
wherein  the  publication  was  amhlgnoua  and 
by  giving  the  ambiguous  words  their  proper 
construction  or  one  the  general  public  would 
give  to  the  same,  when  used  in  reference  to 
the  transaction  set  out  in  the  averment,  if 
they  then  l»ecnme  defamatory. 

It  will  be  for  ns  to  determine  whether  the 
language  used  in  the  publication  can  rea- 
Bonnhly  be  construed  to  have  a  meaning  im- 
puted to  It  In  paragraph  flv&  This  para- 
graph Is  divided  into  Ave  sections.  We  will 
take  them  up  and  disjiose  of  them  separately. 

The  first  section  Is  a  proper  averment  or 
inducement  to  be  pleaded. 

The  second  section,  the  plaintifT  alleges 
that  the  defendnnt  meant  and  Intended  to 
■allege  that  the  bond  was  of  no  value  what- 
ever. This  must  be  considered  in  a  techni- 
cal sense  an  Innuendo,  and  the  rule  placed 
upon  the  construction  to  be  given  an  Innuendo 
is  defined  in  Newell  on  Slander,  sec.  792,  as 
follows: 

"The  office  of  an  Innuendo  is  to  define  the  de- 
famatory meaning  which  the  plaintiff  seeks  to 
pat  upon  the  words  complained  of,  to  sfaow  bow 
tbey  come  to  have  the  defamatory  meaning 
claimed  for  them,  and  also  to  show  bow  they 
relate  to  the  plaintiff,   whenever  that  is  not 


'dear  upon  the  face  of  them.  Bnt  an  innnendo 
must  not  introduce  new  matter,  or  enlarge  the 
natural  meaning  of  words.  It  must  not  put 
upon  them  a  construction  which  they  wiU  not 
bear.  It  cannot  alter  or  extend  the  sense  of 
the  defamatory  words,  or  make  that  certain 
which  is  in  fact  uncertain.  If  the  words  ate 
incapable  of  the  meaning  ascribed  to  them 
by  the  innuendo,  and  are  prima  facie  not  ac- 
tionable, the  judge  at  the  trial  will  sometimes 
order  a  nonsuit  Bnt  if  the  words  are  capable 
of  the  meaning  ascribed  to  them,  however  im- 
probable  it  may  appear  that  such  was  the 
meaning  conveyed,  it  is  properly  province  of 
the  jury  to  say  whether  they  were  in  fact  so 
understood. 

"The  office  of  the  innuendo  is  to  aver  the 
meaning  of  the  langaage  published.  Therefore, 
if  the  meaning  of  the  language  is  plain,  no  in- 
nuendo  is  needed.  Their  use  of  it  can  never 
change  the  import  of  the  words,  nor  add  to 
nor  enlarge  their  sense.  'An  innuendo  helps 
notliing  unless  the  words  to  which  it  is  ap- 
plied have  a  violent  presumption  of  tbe  inn>> 
endo.'  If  the  common  understanding  of  mi.i 
takes  hold  of  the  published  words  and  at  once 
applies  without  difficulty  or  doubt  a  liboloua 
meaning  thereto,  an  innuendo  is  not  needed  and 
would  be  but  useless  surplusage  in  pleading." 

Tbe  following  cases  have  held: 

"That  an  innuendo  cannot  be  used  to  enlarge 
the  meaning  of  words,  nor  attribute  to  them 
a  meaning  which  tbey  would  not  bear."  Van 
Vechten  v.  Hopkins,  6  Jubns.  (N,  Y.)  220,  4 
Am.  Dec.  339;  Penry  v.  Dozier,  101  Ala.  292, 
49  South.  909;  Naulty  v.  Bulletin  Co.,  206 
Fa.  128,  55  Atl.  862;  Wisner  v.  Nirhi>ls,  165 
Iowa,  15,  143  N.  W.  1020;  Maerlender  v. 
Porter,  114  App.  Div.  180,  09  N.  Y.  Supp.  53,3; 
Quinn  v.  Prudential  Ins.  Co.,  116  luwo,  522, 
UO  N.  W.  349;  Moore  v.  Miers,  78  N.  J.  Law, 
201,  73  AtL  32. 

This  section  in  the  petition  is  improperly 
pleaded,  and  the  publication  which  states 
tiiat  the  $100  bond  would  ouly  be  accepted 
for  $50  cannot  support  an  Innuendo  or  allega- 
tion that  it  is  worthless,  and  has  uo  valuer 
lu  determining  whether  the  iietltluu  states  a 
cause  of  action,  this  section  of  the  imragrapii 
and  construction  placed  upon  tbe  same  must 
be  disregarded. 

The  third  section  refers  only  to  tbe  par- 
ties and  who  is  m^nt  by  reference  to  tbe 
names.     This  is  a  proper  innuendo. 

The  fourth  section  alleges  the  pnhlica- 
tion  meant  that  Mrs.  Kee  had  purchased  a 
piano,  and,  when  she  showed  her  liond.  the 
plaintiff  refused  to  accept  the  same  uulesa 
she  would  pay  $50  more  than  the  agreed  pur- 
chase price  of  the  piano.  This  is  a  correct 
pleading  and  statement  by  way  of  Innuendo, 
unless  It  would  be  said  that  the  article  should 
be  construed,  not  that  tbey  add  $50  to  the 
price  of  the  piano,  but  they  required  her  to 
pay  $50  more  than  tbey  bad  paid  for  the 
bond;  bnt  tbe  result  would  be  the  same.  It 
would  still  leave  tbe  value  of  the  bond  at  $50. 

In  the  fifth  section,  plaintiff  alleges  that 
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tbe  artlde  meant  that  this  plaintiff  bad 
broken  Its  contract  with  Mrs.  O.  B.  Kee,  and 
refnaed  to  carry  cat  its  contract  with  her, 
and  had  wholly  repudiated  the  same.  In  a 
strict  teclinical  sense,  this  is  pleaded  by  In- 
nuendo. 

It  must  be  remembered  that  no  copy  of 
the  purported  bond  referred  to  in  tbe  pub- 
lication is  pleaded.  It  must  be  further  re- 
membered that  tbe  pleading  in  no  manner 
refers  to  any  transaction  between  the  plain- 
tiff and  the  defendant,  where  a  piano  bond 
was  involved;  nor  does  the  pleader  in  any 
way  refer  to  any  transaction  between  the 
plaintiff  and  tbe  defendant  where  a  piano 
was  sold  or  where  a  bond  was  offered  in  pay- 
ment. Then,  without  pleading  that  there 
had  been  a  contract  for  the  sale  of  a  piano 
and  that  the  plaintiff  had  refused  to  accept 
the  t>ond,  tbe  publication  cannot  be  con- 
stmed  to  mean  that  the  plaintiff  had  broken 
Its  contract  with  the  defendant,  and  had  re- 
fused to  carry  out  its  contract,  and  had 
wholly  repudiated  the  same.  There  Is  noth- 
ing in  the  publication  that  refers  to  the  fact 
that,  at  the  time  Rose  Kee  bought  the  piano, 
the  plaintiff  agreed  to  accept  a  piano  bond. 
There  is  nothing  In  the  pnbllcatlon,  nor  the 
pleadings  either,  that  alleges  the  plaintiff 
had  delivered  a  piano  bond  to  Mrs.  Kee. 
This  Interpretation  of  this  publication  can- 
not be  sustained  without  pleading  some  ex- 
trinsic facts  that  connect  the  plaintiff  with 
the  fact  that  they  had  given  Mrs.  Kee  a  bond 
and  then  allege  the  fact  that,  when  she  pre- 
sented it,  they  repudiated  it.  Tbe  publica- 
tion cannot  bear  such  a  construction,  without 
pleading  some  facts  to  base  such  a  construc- 
tion upon.  These  allegations  must  be  treat- 
ed as  surplusage,  and  cannot  add  to  or  t&ke 
from  the  petition  In  determining  whether  It 
states  a  cause  of  action. 

The  sixth -section,  the  plaintiff  alleges  by 
Innnendo  that  the  article  means  that  the 
contracts  of  plaintiff's  business  are  of  no 
binding  force.  That  construction  cannot  be 
placed  npun  the  publication,  because  the 
polriieation  does  not  refer  to  any  contract, 
which  they  refused  to  comply  with,  nor  does  it 
say  that  plaintiff  did  anything  that  it  did 
not  have  a  legal  right  to  do,  and  the  plead- 
ing in  no  way  refers  to  or  alleges  that  there 
was  a  contract  between  tbe  plaintiff  and  the 
defendant  ttiat  was  repudiated  or  over  which 
there  was  any  controversy. 

The  next  portion  of  tbe  petition  alleges 
that  article  means  tbe  plaintiff  is  unreliable 
in  business.  Certainly  that  cannot  be  a 
proper  interpretation  to  be  given  to  this  pub- 
lication. If  that  denotes  unreliability,  then 
It  can  be  said,  if  I  state  that  I  bought  a  suit 
of  clothes-  of  a  merchant  and  offered  a 
liberty  bond  in  payment  therefor  and  be  re- 
fused to  accept  the  same  at  Its  face  value, 
that  would  impute  that  the  merchant  is  un- 
reliable. 


The  next,  they  allege  that  this  article 
means  that  the  plaintiff  will  repudiate  and 
refuse  to  comply  with  any  of  its  business 
contracts  and  obligations.  This  publication 
cannot  l>e  so  construed,  unless  the  plaintiff 
attempts  to  connect  It  with  some  transaction 
where  they  refuse  to  comply  with  a  contract, 
and  this  the  plaintiff  has  not  alleged  nor  at- 
tempted to  connect  it  In  his  pleading  to  any 
contract  existing  between  these  parties  or 
any  other  parties. 

They  next  allege  that  the  article  meant 
that  the  plaintiff  as  a  business  concern  was 
unreliable,  unworthy  of  belief,  unworthy  of 
credit,  and  fraudulent  in  Its  business  deal- 
ings. They  have  attempted  to  plead  this  by 
innuendo.  Remembering  that  tbe  tenn  'in- 
nuendo" cannot  be  used  to  enlarge  tbe  mean- 
ing of  words,  nor  attribute  a  meaning  which 
they  will  not  bear,  it  can  be  readily  seen  that 
this  is  placing  an  imaginary  construction  up- 
on the  words  used  in  this  publication  and 
giving  to  them  a  meaning  which  is  improper. 

The  balance  of  tbe  petition  goes  simply  to 
the  question  of  damages.  We  then  have  the 
petition  stripped  of  its  improper  plendlngs 
by  way  of  innuendoes,  and  as  a  matter  of  law 
are  Improper,  and  no  such  a  construction  can 
be  placed  upon  said  words  as  pleadpd,  and 
therefore  cannot  he  taken  Into  consideration 
by  the  court.  The  portion  of  the  petition 
then  which  is  properly  pleaded  In  order  for 
the  court  to  determine  whether  this  article  is 
libelous  will  be  the  first,  third,  and  fourth 
sections  of  paragraph  five,  which  portion  of 
the  petition  then  would  be  as  follows: 

"(5)  The  plaintiff  alleges  that  abont  Ko- 
vpmber  1,  1908,  it  bad  delivered  to  certain  ciis- 
tomera  and  prospective  cnstomers,  piano  bonds 
(or  different  snms  of  money,  and  that  aaid  bonds 
were  good  for  the  amnnnta  named,  as  part  pay- 
ment npon  the  purchase  of  pianos,  from  the 
plaintiff. 

"The  plaintiff  avers  that  in  the  said  libelous 
newspaper  article,  the  printed  words.  '>Ira.  O. 
B.  Keo,'  were  intended  by  the  defendants  to 
mean  and  did  mean  the  defendant  Roxe  Kee, 
the  wife  of  the  defendant  O.  B.  Kee.  That  in 
the  said  article,  by  the  printed  words  'Arra- 
stroDg  &  Byrd  Music  Company,'  tbe  defend- 
ants Intended  to  mean  and  did  mean  the  plain- 
tiff 'Armstrong,  Byrd  ft  Co.* 

"That  by  the  said  printed  articles,  the  de- 
fendants by  innuendo  intended  to  allege,  pab- 
lish,  and  circulate  against  tbe  plaintiff  and 
did  thereby  allege,  publish,  and  circulate  against 
tbe  plaintiff  willfully,  falsely  and  mnlieinusly, 
tbe  libelous  averment  that  this  plaintiff,  Arm- 
strong, Byrd  &  Co.,  maile  a  contract  with  tbe 
defendant  Mrs.  O.  B.  Kee,  alias  Rose  Kee,  for 
tbe  sale  of  a  certain  piano,  and  when  the  said 
Mrs.  O.  B.  Kee,  showed  to  tbe  plaintiff  a  cer- 
tain piano  bond,  the  plaintiff  refused  to  accept 
said  bond,  unless  the  defendant,  Mrs.  O.  B.  Kee 
would  pay  to  the  plaintiff  6fty  ($oO.OO)  dol- 
lars more  tlian  the  agreed  purchase  price  of 
said  piano." 

We  then  have  a  petition  attempting  to 
state  a  cause  of  action  for  libel  upon  a  publi- 
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cation  which  Is  not  llbelons  per  se,  and  the 
pleader  has  not  connected  this  publication 
with  any  transaction  whatever.  The  only 
facts  that  are  pleaded  In  order  to  determine 
whether  the  publication  is  libelous  or  not, 
that  does  not  appear  from  reading  the 
publication,  is  that  the  plaintiff  herein  had 
delivered  certain  bonds  to  certain  customers 
and  prospective  customers  that  were  worth 
$100  on  the  purchase  of  a  piano.  There  is  no 
allegation  in  the  petition  as  to  the  meaning 
the  general  public  would  give  to  this  article 
as  published,  or  how  it  would  be  naturally 
construed  by  them.  The  pleader  has  pleaded 
only  In  general  terms.  As  was  said  In  the 
case  of  Penry  v.  Dozler,  supra : 

"A  mere  allegation  in  the  complaint  that  it 
was  intended  to  charge  a  crime  or  to  degrade  or 
bring  the  plaintiff  into  contempt  or  ridicole 
cannot  be  saflScient." 

A  case  where  the  pleading  is  very  slmUar 
is  the  case  of  Wallace  v.  Homestead,  117 
Iowa,  348,  90  N.  W.  835,  where  the  plaintiff 
attempted  to  plead  a  cause  of  action  very 
similar  to  the  one  at  bar,  and  the  court  held 
that  the  publication  was  not  libelous  per  se 
and  the  innuendo  pleaded  was  improper  and 
that  the  words  could  have  no  such  meaning. 

Another  rule,  this  publication  refers  only 
to  a  particular  transaction,  and  without  the 
proper  averments  or  pleadings,  cannot  be 
held  to  be  construed  to  reflect  upon  the  gen- 
eral way  or  manner  that  the  plaintiff  does 
business.  This  theory  is  supported  in  the 
case  of  Doollng  v.  Budget  Pub.  Co.,  144  Mass. 
258. 10  N.  E.  809,  59  Am.  Kep.  83. 

We  must  remember  that  it  is  not  action- 
able per  se,  when  a  publication  charges  one 
of  being  engaged  in  a  perfectly  lawful  trans- 
action, or  doing  that  which  he  has  a  legal 
right  to  do,  and,  unless  there  is  some  infer- 
ence that  can  be  drawn  from  this  publication 
by  construing  it  with  extrinsic  facts  set  out 
in  the  petition,  that  the.  plaintiff  was  doing 
that  which  he  had  no  legal  right  to  do,  thea 
the  petition  does  not  state  a  cause  of  action. 
This  article,  not  being  libelous  per  se,  md 
the  plaintiff  not  having  pleaded  extrinsic 
facts  and  circumstances  connecting  this  pub- 
lication with  any  transaction  between  the 
plaintiff  and  the  defendant  or  any  one  else, 
but  pleaded  in  general  terms  by  attributing 
a  meaning  which  the  publication  will  not 
support,  and  which  cannot  be  given  the  said 
words,  then  it  cannot  be  said  to  be  libelous. 
Then  we  have  the  petition  practically  with- 
out any  Inducement,  colloquium,  or  proper 
innuendoes,  to  determine  whether  the  publica- 
tion is  libelous. 

'  The  plaintiff  in  one  petition  for  rehearing 
sets  out  a  copy  of  the  bond.  While  in  con- 
struing the  petition,  the  bond  cannot  proper- 
ly be  considered,  as  it  is  not  attached  to  the 
petition,  but  the  fact  that  the  plaintiff  has 
referred  to  the  same  In  the  brief.    We  will 


take  the  liberty  to  refer  to  that  fact  here. 
The  bond  is  as  follows : 

"Factory  Piano  Bond.  $100.00.  This  one 
bond,  if  presented  at  Armstrong,  Byrd  &  Co. 
Oklahoma  City,  on  or  before  Nov.  2l8t,  1908, 
entitles  Mrs.  O.  B.  Eee  to  a  credit  of  one  hun- 
dred dollars  on  any  sew  piano  in  their  stock, 
this  bond  to  apply  as  per  contract  with  manu- 
facturer. J.  A.  Owenhoose,  Factory  Rcpre- 
aenUUve.    [Seal.]    Reoordc  105." 

It  can  readily  be  seen  that  if  the  bond  had 
been  attached  to  the  petition  it  would  change 
the  foundation  for  his  cause  of  action,  and 
necessitate  different  allegations  In  the  plead- 
ing. This  bond  not  being  signed  by  the  Arm- 
strong, Byrd  &  Co.,  and  the  fact  that  they 
had  only  delivered  the  same,  with  no  allega- 
tion or  Intimation  any  place  that  they  are 
selling  this  bond,  how  could  it  affect  their 
business  or  refer  to  it  In  a  defamatory  man- 
ner without  such  allegation?  If  this  is  a 
libel,  it  would  not  be  a  libel  against  the  cor- 
poration, unless  the  article  Itself  Imputes  to 
this  corporation  dishonesty,  fraud,  deceit,  or 
other  misconduct  in  its  trade  or  business; 
but  the  article  itself  does  not  do  this.  The 
petition  does  not  allege  any  facts  by  which' 
this  can  be  done.  If  the  publication  does 
anything,  it  only  tends  to  show  the  value  of 
this  piano  bond. 

As  was  said  by  the  Supreme  Court  of  New 
York  in  the  case  of  Hehmeyer  v.  Harper's 
Weekly  Corporation,  supra: 

"An  attack,  not  on  a  mannfacturer  or  trader, 
but  upon  the  quality  of  an  article  he  makes  or 
vends,  must,  to  be  actionable  per  se,  import 
that  he  is  guilty  of  deceit  or  malpractice  in  mak- 
ing or  vending  the  article,  and  otherwise  there, 
is  no  cause  of  action  unless  special  damages 
are  alleged."  Dxist  Sprayer  M£g.  Co.  v.  West- 
em  Fruit  Grower,  126  Mo.  App.  139,  103  S. 
W.  566;  Victor  Safe  &  Lock  Co.  v.  Deright, 
147  Fed.  211,  77  a  C.  A.  437,  8  Ann.  Caa. 
809;  Le  Maasena  v.  Storm,  62  App.  Div.  150, 
70  N.  y.  Supp.  882. 

The  most  that  can  be  said  of  this  article  is 
that  this  piano  bond,  instead  of  being  worth 
$100,  was  only  worth  $50.  There  is  no  aver- 
ment or  extrinsic  facts  alleged  in  the  peti- 
tion which  in  any  way  connect  this  bond  with 
the  plaintiff  any  more  than  they  delivered 
the  same.  There  Is  no  allegation  In  the  peti- 
tion that  refers  to  any  contract  between  the 
signer  of  the  bond  and  the  Armstrong,  Byrd 
&  Co.  The  bond  on  its  face  does  not  purport 
to  be  good  after  the  21st  of  November,  1908. 
The  article  published,  was  published  Novem- 
ber 22d.  Construing  the  petition  as  plaintiffs 
have  suggested  in  the  U«ht  of  the  wording 
of  the  piano  bond,  this  would  make  the  plain- 
tiff's petition  still  more  vulnerable-  to  attadk  ' 
by  demurrer.  We  have  the  petition  which 
simply  sets  forth  the  publication,  and  to 
whom  It  refers,  and  the  allegation  that  the 
plaintiff  had  delivered  it  and  would  acc^t 
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tbe  bond  as  of  tlie  valne  of  $50,  and  the  bood 
itself,  which  shows  It  was  not  signed  by  the 
plaintiff,  and  no  Intimation  in  the  publication 
that  tlie  plaintiff  was  even  obliged  to  accept 
the  same. 

The  criticism  of  the  petition  is  that  the 
pleader  has  attempted  to  use  general  terms 
and  suggestions  in  a  general  way,  that  this 
publication  refers  to  the  general  conduct  of 
the  plaintiff  in  its  business,  without  pleading 
any  of  the  estrinslc  facts  to  show  in  what  way 
or  what  manner  it  could  be  so  construed.  It 
in  no  way  or  manner  refers  to  the  conduct  or 
the  manner  in  which  the  plaintiff  conducts  its 
business.  Having  decided  that  the  publica- 
tion is  not  libelous  per  se,  then  it  is  not  libel- 
ous as  pleaded  by  the  plaintiff  for  the  reason 
that  he  has  not  pleaded  any  extrinsic  facts 
by  which  the  publication  can  be  so  construed. 
The  publication,  construed  in  the  light  of  the 
pleadings,  does  not  impute  dishonesty,  or  bad 
faith  in  the  plaintiff,  nor  can  the  same  be  so 
construed  from  any  extrinsic  facts  alleged  In 
the  petition. 

The  petition  does  not  allege,  nor  can  the 
publication  be  construed  to  accuse  the  plain- 
tiff of  doing  anything  it  did  not  have  a  legal 
right  to  do.  The  petition  does  not  even  al- 
lege as  to  how  this  publication  would  be  con- 
strued by  the  general  public.  There  are  no 
flicts  alleged  in  the  petition  that  connect  this 
pnblication  with  any  transaction  by  whidi 
the  court  could  say  tills  publication  is  li- 
belous. 

We  must  therefore  conclude  that  the  peti- 
tion does  not  state  a  cause  of  action,  and 
that  the  court  committed  error  in  overruling 
tlw  demurrer,  and  the  case  Is  therefore  re- 
versed and  remanded,  with  directions  to  the 
court  to  sustain  the  demurrer  to  the  petition. 

OWBN,  O.  J.,  and  SHABP,  HABRISON, 
PITCHFOBD,  JOHNSON,  and  HIGGINS, 
JJ.,  concur. 

KANE,  J.,  dissents. 


(76  Okl.  289) 

SCRIVNEH  T.  McOLEI/IiAND.     (No.  9T01.) 

CSupreme  Court  of  Oklahoma.    Sept.  17,  1818. 

Behearing  Denied  Dec.  24,  1918.     On 

Rehearing,  July  29,  1919.) 

fByUalHu  by  tha  Court) 
1.  Svr-Orr     and     CamfTEacuLtit    9=»8<2)— 

EQUITABrX   RELIKP— INSOI.VKNCT. 

Courts  of  equity  have  the  power  to  allow 
•et-offs  of  motual  demands  where  snch  relief  is 
necessary  to  enable  the  party  claiming  it  to 
collect  bis  claim;  and,  where  other  equitable 
groands  exist,  the  insolvency  of  the  party  against 
wbom  the  relief  is  sought  will  authorize  the 
invoking  of  such  equitable  remedy. 


MoCLELIiAND  603 

P.) 

2.  JuDGUERT   4=9713(1)  —  Conclusiveness — 
Matters  IdqxiiDATXD  and  Detebuined. 

A  judgment  of  a  court  of  competent  Juris- 
diction in  a  former  action  between  the  same 
parties  is  conclusive  on  the  parties  to  a  pending 
suit  only  upon  questions  and  rights  litigated  and 
determined  or  which  might  properly  have  been 
adjudicated  in  such  former  action. 

3.  liiifiTATTON  or  Actions  9=341— Set-Oft. 

A  set-ofF  pleaded  in  plaintiff's  petition  for 
the  purpose  of  liquidating  a  judgment  in  favor 
of  the  defendant  against  the  plaintiff  is  not 
barred  by  the  statutes  of  limitation  nntil  the 
demand  of  the  defendant  is  barred. 

(Additional  Bytlabut  by  Editorial  Staff.) 

4.  PrsADiNQ      «=3Z14(2)— Deicubbxb— ADUIS- 
8I0NS. 

A  demcner  admits  every  material  fact  prop- 
erly stated  in  plaintiff's  petition. 
Sharp,  J.,  dissenting  in  part 

Error  from  District  Court,  Garvin  County ; 
F.  B.  Swank,  Judge. 

Action  by  B.  H.  Scrivner  against  J.  H. 
McClelland.  From  an  order  sustaining  a  de- 
murrer to  the  petition,  plaintiff  brings  er- 
ror. Reversed  and  remanded,  with  directions 
to  overrule  the  demurrer. 

Stanley  ft  Osbom,  of  Pauls  Valley,  and 
J.  B.  Dudley,  of  Oklahoma  City,  for  plaintiff 
In  error. 

Thompson,  Patterson  ft  Farmer,  of  Pauls 
Valley,  and  Carr  &  Henderscm,  for  defend- 
ant in  error. 

RAINBY,  J.  In  this  action  E.  H.  Scriv- 
ner, plaintiff  in  error,  was  plaintiff,  and  the 
defendant  in  error,  J.  H.  McClelland,  was  de- 
fendant in  the  trial  court,  and  the  parties 
will  be  so  designated  here. 

The  appeal  is  from  an  order  sustaining 
a  donnrrer  to  the  plaintiff's  petitiaa.  The 
material  matters  alleged  in  sold  petition, 
briefly  stated,  are  as  follows:  In  the  latter 
part  of  the  year  1914  plaintiff  and  defendant 
were  Jointly  Interested  in  some  crops  and 
live  stock.  Differences  arose  between  them, 
which  resulted  in  submitting  their  controver- 
sy to  arbitrators  under  an  agreement  that 
mid  arbitrators  were  to  value  their  jointly 
owned  property,  and  that  Mr.  Scrivner  was 
to  pay  Mr.  McClelland  appraised  value  for 
his  interest  In  said  property,  whereupon  the 
former  was  to  become  the  owner  of  all  of  said 
property  theretofore  jointly  owned ;  that  Mr. 
Scrivner  instituted  certain  litigation  in  the 
district  court  of  Garvin  county,  seeking  to  set 
aside  the  award  of  the  arbitrators,  la  which 
action  Mr.  McClelland  pleaded  the  award  and 
asked  to  have  the  same  entered  as  the  judg- 
ment of  the  court.  This  was  done,  and  from 
the  judgment  so  rendered  an  appeal  was  taken 
to  the  Supreme  Court,  where  it  was  affirmed. 
Scrivner  v.  McClelland,  168  Puc.  415.  It 
was  further  alleged  in  the  petition  that  prior 
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to  the  award  plalnttflF  and  defendant  had  an 
equal  interest  In  the  crops,  and  that  the  arbi- 
trators so  found,  but  that  pending  the  litiga- 
tion over  the  award  Mr.  McClelland  remain- 
ed In  possession  of  all  of  said  crops,  of  the 
approximate  value  of  $1,338,  and  tliat  during 
said  time  he  converted  the  same  to  his  own 
nse  and  benefit;  that  under  the  award  and 
judgment  of  the  court  the  same  t)ecame  the 
proiierty  of  plaintiff ;  that  defendant  became 
liable  to  the  plaintiff  for  the  conversion 
of  said  crops  In  the  sum  of  $1338 ;  and  that 
said  sum  was  in  excess  of  defoidant's  Judg- 
ment against  the  plaintlfl.  It  was  also  al- 
UkikI  In  plaintlfTs  petition  that  said  Judg- 
ment r«>preGents  the  purchase  price  of  the 
property  converted  by  the  defendant;  that 
the  defendant  is  insolvent;  and  that,  if  the 
plaintiff  is  required  to  pay  the  Judgmmt, 
he  will  lose  the  amount  of  his  claim  against 
the  deCendant.  Plaintiff  prayed  for  a  re- 
straining order,  and  averred  that,  unless 
restrained,  the  defendant  would  cause  exe- 
cution to  be  Issued  and  levied  upon  plaintiff's 
property.  Plaintlfl  then  tendered  Into  court 
the  money  due  under  the  judgment  in  f&vor 
of  the  defendant,  and  asked  that  the  court 
adjudicate  the  value  of  the  crops  alleged  to 
have  been  converted  by  the  defendant,  and 
tliat  the  sum  due  to  the  plaintiff  by  the  de- 
fendant by  said  conversion  be  offset  against 
said  Judgment,  and  that  pending  the  final  de- 
termination of  the  case  the  defendant  be  en- 
Joined  from  enforcing  his  judgment  The 
district  court  denied  the  temporary  injunc- 
tion, but  after  the  appeal  was  filed  this  court 
granted  this  temporary  relief.  The  ques- 
tions raised  and  decided  on  the  former  ap- 
peal will  fully  appear  from  the  opinion  In 
Scrlvner  v.  McClelland,  supra. 

[4]  In  determining  the  correctness  of  the 
ruling  of  the  trial  court,  we  must  bear  in  mind 
that  the  demurrer  admits  every  material  fact 
properly  stated  In  the  plaintiff's  petition. 
C.  U.  Sharp  Lumber  Co.  v.  Kansas  Ice  Co. 
et  al.,  42  Okl.  688,  142  Pac.  1016. 

[1]  Courts  of  equity  have  the  power  to  al- 
low set-offs  of  mutual  demands  where  such 
relief  is  necessary  to  enable  the  party  claim- 
ing It  to  collect  his  claim.  Patchell  v.  Har- 
per et  al.,  40  OkL  630,  139  Pac.  985,  and 
cases  there  cited.  And,  where  other  equi- 
table grounds  exist,  the  insolvency  of  the  par- 
ty against  whom  the  relief  is  sought  will 
authorize  the  invoking  of  such  equitable  rem- 
edy. Patchell  V.  Harper,  40  Okl.  530,  139 
Pac.  985;  Caldwell  v.  Stevens,  167  Pac.  610, 
L.  R.  A.  1918B,  421;  Macbado  T.  Borges  et 
al.,  170  CaL  501,  150  Pac.  SSL 

[2]  But  in  support  of  the  Judgment  of  the 
trial  court  the  defendant  contends  that  the 
demurrer  was  properly  sustained,  and  says 
that  the  Judgment  in  Scrlvner  v.  McClelland, 
supra.  Is  res  Judicata  in  this  action,  and  also 
that  the  plalntUTs  claim  is  barred  by  the 
statute  of  limitations. 


The  first  contention  la  not  well  taken.  ▲ 
regular  judgment  of  a  court  of  competoit  Jur- 
isdiction, while  it  remains  in  force,  is  con- 
clusive not  only  as  to  matters  whldi  were  lit- 
igated, but  as  to  every  ground  of  recovery 
or  defense  that  might  have  been  present- 
ed and  determined  therein.  Ely  Walker  Dry 
Goods  Co.  V.  Smith  et  al.,  169  Pac.  898;  Bank 
of  Chelsea  v.  School  Dlst  Na  1,  Rogers 
County,  et  al.,  162  Pac.  809;  Demlng  Invest- 
ment Co.  V.  Shannon  et  aL,  162  Pac.  471. 

StlU  such  a  Judgment  is  conclusive  on  the 
parties  to  a  pending  suit  only  upon  such 
questions  and  rights  that  were  litigated  and 
determined,  or  which  might  properly  have 
been  adjudicated  in  such  former  action. 
Parks  et  al.  t.  Haynes  et  aL,  S2  Okl.  63,  152 
Pac  400;  Baker  v.  Leevltt  et  aU  64  Okl.  70, 
163  Pac.  1099;  Morton  t.  Eelley,  156  Pacw 
1164. 

[3]  It  Is  Insisted  that  the  plaintiff  should 
have  litigated  in  the  former  action  or  have 
pleaded  as  a  set-off  his  claim  for  the  con- 
version by  the  defendant  of  plalntUTs  share 
of  the  jointly  owned  property,  and  in  order 
to  dearly  understand  the  Issues  In  that  ac- 
tion the  defendant  has  Invited  ns  to  examine 
the  record  in  that  case.  This  we  have  done, 
and  we  find  that,  while  the  action  was  one 
consolidated  with  a  replevin  action  instituted 
by  plaintiff  against  defendant  for  recovery  ot 
the  property,  after  McClelland  brought  bia 
action  setting  up  and  asking  judgment  on 
the  award  of  the  arbitrators  the  only  ques- 
tion litigated  and  considered  at  issue  either 
by  the  court  or  the  parties  to  the  action  was 
whether  the  award  was  entitled  to  be  en- 
tered as  the  Judgment  of  the  court.  In  that 
action  Mr.  Scrlvner  assailed  the  award,  and 
did  not  claim  title  under  the  award  to  all  the 
jointly  owned  property.  It  does  not  appear 
that  it  would  have  been  proper  In  said  ac- 
tion for  him  to  have  counterclalmed  for  the 
conversion  of  said  property.  He  would  have 
taken  a  most  inconsistent  position  after  hav- 
ing assailed  the  award  as  fraudulent  to  have 
claimed  title  to  all  the  property  under  It 
But  it  is  insisted  by  defendant  that  the  jndg^ 
ment  in  the  first  action  was  not  that  Scrlvner 
should  take  all  the  property  and  pay  McClel- 
land the  value  of  his  part  as  fixed  by  the 
arbitrators,  as  alleged  in  plaintiff's  petition, 
but  was  merely  a  money  judgment  in  Mo 
Clelland's  favor  against  Scriyner.  The  Judg- 
ment is  silent  as  to  the  ownership  of  the 
property,  but  the  plalntUTs  petition  in  this 
case  alleges  that  Scrlvner  was  to  take  the 
property  upon  the  payment  of  the  award, 
and  this  was  undoubtedly  the  ^ect  of  the 
Judgment  In  the  former  action  under  the  Is- 
sues made  therdn.  The  law  r^ards  sub- 
stance rather  than  form. 

The  action  was  not  barred  by  the  statute 
of  limitations.  Section  4746,  Rev.  Laws  of 
1910,  so  far  as  pertinent  provides  that  "such 
set-off  or  counterclaim  shall  not  be  barred  by 
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the  statute  of  Ilmltatlon  nntU  the  dalm  of 
plaintiff  la  so  barred."  See,  also,  Stauffer 
et  aL  T.  CarapbeU,  80  Okl.  76,  118  Pac.  391. 

The  defendant  Is  seeing,  according  to 
plaintiff's  petition,  to  bare  ezecution  issued 
against  the  plaintiff  to  collect  the  purchase 
price  of  the  property,  the  title  to  which 
Tested  in  Mr.  Scrivner  upon  the  rendition  of 
the  Judgment  enforcing  the  award  of  the 
arbitrators,  and  unless  the  court  interferes 
by  taking  Jurisdiction  of  the  present  action, 
it  appears,  if  the  allegations  of  the  petition 
are  true,  that  Mr.  Scrlvner  will  be  compel- 
led to  pay  the  purchase  price  of  a  portion  of 
the  pr<^)erty  that  had  been  converted  by  the 
Tery  party  who  Is  seeking  to  collect  Its  value. 
To  permit  this  would  violate  the  plainest 
principles  of  right  and  Justice.  We  think  the 
petition  stated  a  cause  of  action. 

The  cause  is  therefore  reversed  and  re- 
manded, with  directions  to  overrule  the  de- 
murrer. 

All  the  Justices  concur. 


On  Rehearing. 
PER  CURIAM.     Second  petition  for  re- 
bearing  denied. 
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lief  Is  sought  will  authorize  the  Invoking  of 
such  equitable  relief,"  and  which  cites  Patch^ 
ell  v.  Harper,  40  Okl.  630,  139  Pac.  985,  Cald- 
well V.  Stevens,  167  Pac.  610,  L.  R.  A.  1918B, 
4?1,  and  Machado  v.  Borges,  170  Cal.  601,  150 
Pac.  361,  as  authorities,  is  not  authorized  by 
the  opinions  relied  on.  The  question  was  not 
Involved  in  Patchell  v.  Harper,  while  in 
Caldwell  v.  Stevens  the  latter  had  pleaded  as 
an  equitable  set-off  his  claim  against  Cald- 
well, and  this  (except  as  to  one  item  in  which 
the  proof  failed)  was  sustained  on  appeal; 
attention  being  called  to  section  6033,  Maus- 
fleld's  Digest,  providing  that  the  defendant 
may  set  up  in  his  answer  "as  many  grounds 
of  defense,  counterclaim,  and  set-uff,  wheth- 
er legal  or  equitable,  as  he  shall  have."  No 
question  of  setting  off  Judgments  or  for  in- 
Junctlonal  relief  was  involved.  The  Culifor- 
nia  case  of  Machado  v.  Borges  does  not  fully 
sustain  the  rule  announced  In  the  mujurity 
opinion.  In  that  case  the  mutual  deniiiuds, 
as  fouAd  by  the  court,  did  not  arise  out  of  the 
same  transaction,  and,  as  the  court  said: 

"The  cause  of  action  on  the  notes  was  there- 
fore not  affected  by  the  omission  to  make  it  the 
basis  of  a  counterclaim." 


SHARP,  J.  (dissenting  in  part).  I  cannot 
concur  in  much  that  is  said  in  the  court's 
opinion.  I  think  that  paragraph  1  of  the  pe- 
tition states  a  good  cause  of  action,  and  that 
the  trial  court  erred  in  sustaining  a  general 
demurrer  to  the  petition.  It  is  in  the  discus- 
sion and  pronouncement  of  law  applicable  to 
the  second  paragraph  of  the  petition,  wherein 
equitable  relief  was  sought,  that  I  believe  the 
court  Is  in  error. 

The  court  first  holds  that — 

"Courts  of  equity  have  the  power  to  allow  set- 
oflk  of  mutual  demands  where  such  relief  is 
necessary  to  enable  the  party  claiming  it  to  col- 
lect his  claim,"  citing  as  authority  Patchell  r. 
Harper,  40  Okl.  630,  139  Paa  985. 

The  case  is  not  in  point  There  Patdiell 
sued  Harper  in  the  district  court;  'Harper 
answered  setting  up  a  counterclaim  against 
Patchell ;  Judgment  was  for  Harper  on  his 
counterclaim  for  $160.  Previously  Patchell 
had  recovered  a  Judgment  against  Harper  in 
a  Justice  of  the  peace  court  for  $185.  Patch- 
ell then  moved,  in  the  district  court,  to  have 
the  Judgment  against  him  set  off  by  the  Judg- 
ment in  bis  favor  against  Harper.  The  caus- 
es of  action  were  separate  and  the  Judgments 
obtained  in  different  courts.  It  does  not  even 
appear  that,  at  the  time  Patchell's  Judgment 
against  Harper  was  obtained,  Harper  bad 
any  claim  whatever  against  Patchell.  No 
question  such  as  that  now  under  considera- 
tion was  involved. 

The  further  statement  in  the  opinion  that, 
'%bere  other  equitable  grounds  exist,  the  in- 
solvency of  the  party  against  whom  the  re- 


in Elms  V.  Am,  158  Pac.  1150,  we  held 
that,  where  there  are  mutual  Judgments  in 
the  same  court  between  the  same  parties,  the 
court  has  the  power  to  set  off  one  Judgment 
against  the  other,  either  in  equitable  pro- 
ceedings or  upon  motion,  but  that  the  e.\er>  ise 
of  this  power  Is,  in  a  measure,  dlscreiiouary, 
and  the  determination  thereof  is  rested  u(K>n 
strictly  equitable  principles.  It  wus  held 
that,  there  being  an  absence  of  any  evidence 
(of  equitable  consideration),  the  mere  exist- 
ence of  the  two  Judgments  did  not  give  the 
defendant  the  right  to  have  one  Judgment  set 
off  against  the  other.  The  case  at  bur  in- 
volves no  off  setting  of  mutual  Judgments  for 
the  very  good  reason  that  there  is  but  one 
Judgment 

The  statement  that  a  valid  Judmiieiit  is 
conclusive,  not  only  as  to  matters  whirh  were 
litigated,  but  as  to  every  ground  ui  re>  u\  ery 
or  defense  that  might  have  been  presented 
or  detenulned,  appears  to  be  in  coudit-t  with 
the  further  statement  later  on  in  the  oitluiuu 
to  the  effect  that  the  award  of  the  arlii.rutiirs 
was  the  only  question  litigated  and  itmsider- 
ed.  In  fact,  there  was  pleaded  and  cuiimuII- 
dated,  with  McClellaiid's  action  on  the  uwurd, 
Scrlvner's  action  in  replevin,  so  thai  not  only 
might  Scrlvner  have  put  in  issue  bis  owner- 
ship  and  right  of  possession  of  the  property, 
the  subject  of  the  award,  but  it  seemx  that, 
at  least  as  to  a  portion  of  the  properly,  he  ac- 
tually did  so.  This  appears  quite  clear  from 
the  opUiion  of  the  court  in  the  foruier  case 
(Scrivner  v.  McClelland,  168  Pac.  415),  where- 
in it  was  held  that  the  consolidated  causes  of 
action  each  grew  out  of  the  contract  between 
Scrivner  and  McClelland,  and  "were  fully  ad- 
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Judlcated  by  the  award  of  the  arbitrators." 
Also  by  the  averments  of  paragraph  2  of 
plaintlfTs  petition,  charging  that  his  demands 
against  plaintiff  existed  prior  to  the  rendi- 
tion of  the  judgment  against  him,  and  that 
the  judgment  which  he  Is  now  seeking  "is  for 
the  conversion  of  the  identical  personal  prop- 
erty, the  purchase  price  of  which  has  been 
merg^ed  In  the  judgment  In  favor  of  defend- 
ant and  against  plaintiff."  It  Is  on  account 
of  these  allegations  of  the  petition,  made,  we 
assume,  for  the  purpose  of  Invoking  equitable 
relief,  that  confusion  has  arisen,  and  at 
which  averments,  no  doubt,  defendant's  de- 
murrer was  principally  directed.  If,  In  fact, 
the  present  action  Is  to  recover  for  the  con- 
version of  personal  property  Involved  In  the 
original  replevin  action,  it  would  seem  that  to 
that  extent  the  original  judgment,  affirmed  In 
this  court,  would  be  conclusive,  as  It  could 
hardly  be  said  that  one  may  bring  an  action 
In  replevin  for  specific  articles  and  fall  of  re- 
covery, and  then  la  a  subsequent  action  sue 
to  recover  the  value  of  the  articles  in  an  ac- 
tion of  conversion. 

Again,  I  am  unable  to  agree  with  the  opin- 
ion wherein  it  says: 

"It  does  not  appear  that  it  would  have  been 
proper  in  said  action  for  him  [Scrlmcr]  to 
have  counterdaimed  for  the  conversion  of  said 
property.  He  would  have  talcen  a  most  in- 
consistent position  after  having  assailed  the 
award  as  fraudulent  to  have  claimed  title  to 
all  the  property  under  it." 

This  la  for  the  reason  that,  unless  prohibit- 
ed by  statute,  inconsistent  defenses  may  be 
united  In  one  answer  and  the  pleader  cannot 
be  compelled  to  elect  between  such  defenses. 
Such  has  heretofore  been  the  consistent  rule 
announced  by  this  court.  Covington  v.  Fish- 
er, 22  Okl.  207,  97  Pac.  616;  Oklahoma  Hay 
&  Grain  Co.  v.  Randall,  168  Pac.  1012; 
Metcalf  v.  Glaze,  173  Paa  447;  Bmerson- 
Brantingbam  Imp.  Co.  v.  Ware,  174  Pac 
1066 ;   and  Conwlll  v.  Eldrldge,  177  Pac.  79. 

I  am  unable  to  agree  with  the  court's  dis- 
cussion of  the  statute  of  limitations.  The 
opinion  cites  section  4746,  Revised  Laws  1910, 
nnd  Stauffer  v.  Campbell,  30  Okl.  76,  118  Pac. 
391,  in  Its  support.  The  statute  provides 
only  that  a  counterclaim  or  set-off  shall  not 
be  barred  by  the  statute  of  limitations  until 
the  claim  of  the  plaintiff  is  so  barred.  It  is 
indisputable  that  piatntifF's  claim  is  made 
the  subject  of  an  independent  action,  not  a 
set-off  or  counterclaim  within  the  meaning  of 
the  statute.  In  Stauffer  v.  Campbell  It  was 
noted  that  the  statute  "is  limited  to  causes  of 
action  barred  by  limitations  when  pleaded  as 
a  set-off  or  counterclaim."  To  the  same  ef- 
fect Is  Advance  Thresher  Co.  v.  Doak,  36  Okl. 
.932,  129  Pac.  736,  while  in  Delzell  v.  Couch, 
173  Pac.  361,  Commissioner  Collier  very  prop- 
erly said; 


"That  the  bar  of  the  statute  is  removed  upon 
a  cause  of  action  that  has  been  barred,  only  for 
one  purpose,  and  that  is  that  the  game  can  be 
successfully  pleaded  as  a  set-off;  that  is  to 
say,  notwithstanding  that  at  the  time  said  set- 
off is  pleaded  it  is  barred  as  an  original  action, 
it  may  yet  be  successfully  pleaded  aa  a  set-off." 


Section  4664,  Revised  Laws  1910,  provides 
that— 

"When  a  right  of  action  is  barred  by  the  pro- 
visions of  an7  statute,  it  shall  l>e  unavailable 
either  as  a  cause  of  action  or  ground  of  de- 
fense, except  as  otherwise  provided  with  ref- 
erence to  a  counterclaim  or  set-off,"  referring 
obviously  to  section  4746. 


This  statute  the  opinion  wholly  OTerlooks. 

The  opinion  takes  no  notice  of,  and  is 
squarely  in  conflict  with,  Kibby  v.  Biuion,- 
172  Pac.  1091,  where  a  state  of  facts  Identi- 
cal, so  far  as  material,  was  before  the  court. 
In  that  case,  Kuble,  Helmann  &  Co.  brought 
an  action  against  C.  F.  Kibby  under  a  writ- 
ten contract  entered  Into  between  them,  in 
which  Klbby  answered  and  set  up  a  counter- 
claim for  damages  for  alleged  fraud  prac- 
ticed upon  him  by  Kuble,  Helmann  &  Co.  in 
causing  him  to  enter  into  the  contract.  Kib- 
by  filed  a  counterclaim  which  was  subse- 
quently withdrawn  without  prejudice.  The 
trial  resulted  in  a  judgment  in  favor  of 
Kubie,  Helmann  &  Co.,  which  was  affirmed 
on  appeal.  After  the  judgment  was  affirmed, 
Klbby  brought  an  action  against  Kubie,  Hel- 
mann &  Co.  and  Sheriff  BInion,  based  upon 
substantially  the  same  averments  contained 
in  his  original  counterclaim,  and  asked  to 
have  the  collection  of  the  judgment  against 
hiin  enjoined,  to  have  his  damages  deter- 
mined, and,  when  ascertained,  to  have  the 
same  set  off  against  the  judgment  in  favor  of 
Kuble,  Helmann  &  Co.  No  excuse  was 
pleaded  or  proved  for  the  withdrawal  of  the 
counterclaim.  It  was  held  that  Klbby,  Iiav- 
ing  purposely  abstained  from  using  in  the 
trial  In  which  the  judgment  was  rendered 
his  claim  or  set-off,  voluntarily  waived  such 
defense,  and  that  he  could  not  make  such  set- 
off a  basis  of  equitable  relief,  and  that  an  in- 
junction to  reinstate  the  collection  of  the 
judgment  against  him  would  not  lie.  The 
opinion,  we  think,  correctly  announces  the 
rule  of  law  applicable  to  such  cases ,  for  it 
is  a  well-recognized  doctrine  in  equity  that, 
when  a  party  has  a  complete  and  adequate 
remedy  at  law  and  falls  for  any  cause  to  rely 
on  it  in  that  forum,  be  will  not  be  permitted 
to  set  It  up  in  equity  unless  he  was  prevented 
by  accident,  or  under  circumstaiices  which  he 
was  unable  to  controL  Lachra  on  his  part 
in  failing  to  set  up  his  rights  In  a  court  of 
law  when  called  upon  to  do  so  will  prevent 
hlro  from  obtaining  relief  in  equity.  Tbe 
collection  of  a  judgment  will  not  be  enjoined 
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for  any  defense  or  right  wUcb  could  have 
tieen  asserted  In  a  court  of  law,  unless  the 
plalntllt  can  show  that  he  was  prevented  by 
fraud  or  accident  from  maintaining  his  legal 
right  and  that  the  obstacle  which  prevented 
him  could  not  have  been  overcome  or  avoided 
by  r<>a8onable  diligence  or  care  on  his  part. 
Pomeroy's  Eq.  Jurisprudence,  {|  363  and 
1364:  Smith  v.  Allen,  63  111.  474 ;  Harding  v. 
Hawkins,  141  111.  572,  581,  31  N.  E.  307,  33 
Am.  St  Rep.  347;  Schroeppell  y.  Shaw,  3 
X.  Y.  446;  Penny  v.  Martin,  4  Johns.  Ch. 
566 ;  Vaughn  v.  Johnson  et  al.,  9  N.  J.  Eq.  173; 
Forward  v.  H.  &  H.  Canal  Co.,  22  Pick. 
(Mass.)  462 ;  Shlpp  v.  Wheeless,  33  Miss.  646 ; 
Gatlin  V.  KUpatrick,  4  N.  C.  147,  6  Am.  Dec. 
557;  Xoung  v.  Dorsey,  2  Litt.  (Ey.)  202; 
Holt's  Executors  v.  Orabam,  2  Bibb  (Ky.) 
192;  Dalter  y.  I^ue  &  Guye,  13  Iowa,  538. 
Also,  the  doctrine  is  quite  generally  recog- 
nized that  equity  will  not  enjoin  a  judgment 
on  account  of  matters  which  might  have  been 
pleaded  by  way  of  set-off  in  the  action  in 
which  the  judgment  was  recovered,  where  the 
party  neglected  his  opportunity  in  that  re- 
spect, unless  he  shows  a  good  and  sufBdent 
excuse  for  his  neglect    23  Cyc.  1021. 

If,  notwithstanding  the  averments  of  the 
second  paragraph  of  plaintiff's  petition.  It 
should  develop  that  plaintiff's  action  in  con- 
version has  not  been  heretofore  adjudicated, 
or  has  been  adjudicated  only  as  to  a  part  of 
the  property,  and  If  it  Is  based  on  other  than 
merely  defensive  matter,  such  as  Scrlvner 
would  be  precluded  from  urging  except  as  a 
defense  to  McCIelland's  original  action,  it 
would  seem  that  there  is  no  legal  barrier 
against  Scrlvner  maintaining  his  action,  in 
80  far  as  legal  relief  is  sought.  But  having 
bad  the  opportunity  of  setting  up,  by  way  of 
counterclaim,  his  action  for  conversion 
against  McClelland,  it  would  not  afford  him 
the  right  to  enjoin  the  collection  of  the  judg- 
ment against  him  until  the  termination  of 
his  claim,  or  at  all.  If  Scrivner's  claim 
against  McClelland  is  In  fact  not  determined 
by  the  former  judgment,  of  course  he  would 
have  the  right  to  bring  an  independent  suit 
(unless  barred  by  limitations)  against  Mc- 
Clelland, though  It  would  seem  that,  not  hav- 
ing pleaded  as  a  counterclaim  (if  such  It  be) 
bis  present  cause  of  action,  he  could  have  no 
recovery  for  costs.  Section  4748,  Revised 
Laws  1910.  Scrivner's  right  to  maintain  an 
action  for  conversion,  unless  barred  by  legal 
obstacles,  such  as  mentioned,  is  one  thing; 
hia  right  to  Injunctlonal  relief  pending  the 
action,  when  he  had  at  one  time  a  complete 
and  adequate  remedy  at  law,  is  quite  an- 
other. 

Bitertalnlng  these  views,  I  am  of  the  opin- 
ion that  this  court  erred,  pending  the  appeal, 
in  granting  an  Injunction;  but,  on  the  other 


hand,  I  am  equally  certain  that  the  trial 
court  erred  In  sustaining  a  general  demurred, 
to  plaintiff's  petition.  A  rehearing  should  be 
granted. 


(7S  OU.  146) 

ST.  LOUIS  &  S.  F.  BY.  (X).  v.  BOCKOVBN, 
County  Treasurer.     (No.  10344.) 

(Supreme  Court  of  Oklahoma.     July  8,  1919.) 

(BylUibttt  by  th«  Ccurt.) 

1.  Towns  $=347  —  Road  Tax  —  Rbfeai.  or 
Statute. 

Section  6,  c.  30,  Laws  1916,  was  not  re- 
pealed by  impUcatlon  by  chapter  262,  Laws 
1917. 

2.  Towns  €s>5e— Drao  Tax— Cubucnt  Ex- 
penses—Luiitation. 

The  two-mill  drag  tax  aathorized  by  sec- 
tion 6,  c.  30,  Laws  1916,  being  for  a  state  pur- 
pose, is  not  to  be  regarded  as  a  current  expense 
of  the  township,  and  is  therefore  not  governed 
by  the  limitation  upon  current  expenses  for 
township  purposes,  contained  in  chapter  262, 
Laws  1917. 

Error  from  District  Court,  Oklahoma 
County;  Geo.  W.  Clark,  Judge. 

Action  by  the  St  Louis  ft  San  Francisco 
Railway  Cktmpany  against  A.  E.  Bockoven, 
C!onnty  Treasurer  of  Oklahoma  County.  De- 
murrer to  answer  overruled  and  judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

R.  A.  Kleinschmidt  and  Fred  E.  Suits, 
both  of  Oklahoma  City,  for  plaintiff  in  er- 
ror. 

Chas.  B.  Selby,  of  Oklahoma  City,  for  de- 
fendant in  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  plaintiff  in  error,  plaintiff  below, 
against  the  defendant  in  error,  defendant 
below,  for  the  purpose  of  recovering  certain 
taxes  paid  to  said  defendant  as  treasurer  of 
Oklahoma  county.  The  sole  question  involv- 
ed In  this  controversy  is  whether  chapter 
173,  art  2,  S  10,  Laws  of  1915,  as  amended 
by  chapter  30,  {  6,  Session  Laws  of  1916, 
which  authorized  a  two-mill  drag  tax  levy, 
was  repealed  by  chapter  262,  Session  Laws 
1917,  which  limits  the  township  levy  tor 
current  expenses  to  L6  mills. 

The  plaintiff  filed  a  demurrer  to  the  an- 
swer of  the  defendant  justifying  the  levy 
complained  of  under  the  former  act,  which 
the  court  overruled,  whereupon,  the  plaintiff 
electing  to  stand  on  the  pleadings,  judgment 
was  rendered  in  favor  of  the  defendant 

[1,2]  Section  6,  a  30,  Session  Laws  1916, 
which  amended  section  10,  art.  2,  c.  173, 
Session  Laws  1915,  provides  that — 
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"At  every  February  meeting,  or  as  Boon  there* 
after  as  possible,  the  township  board  of  eadi 
township  shall  select  from  its  township  road 
system  the  roads  to  be  dragged  for  one  year,  to 
be  known  as  dragable  roads,  and  shall  employ 
a  superintendent  of  the  township  road  system, 
who  shall  give  bond  for  the  faithful  performance 
of  bis  duties,  in  such  sum  as  the  board  may  di- 
rect. Said  superintendent  shall  have  general 
supervision  of  ail  dragging  and  repair  worit  on 
the  township  road  system,  and  in  addition  there- 
to bhall  perform  all  the  duties  heretofore  im- 
posed upon  road  overseers,  whose  term  of  of- 
fice and  compensation  shall  be  at  the  discretion 
of  the  township  board.  He  shall  see  that  the 
approaches  to  all  bridges  on  the  said  roads  are 
maintained  in  such  manner  as  to  present  smooth 
and  uniform  surfaces  and  shall  keep  the  open- 
ings to  all  culverts  and  ditches  free  from  weeds, 
brush  and  other  material  that  will  in  any  man- 
ner prevent  the  free  discharge  of  surface  water. 
He  shall  have  charge  of  all  dragable  roads  of 
the  township  road  system  and  shall  make  con- 
tracts for  dragging,  and  shall  see  that  all  drag- 
able  roads  of  the  township  road  system  are 
properly  dragged  at  such  times  as  are  necessary 
to  maintain  such  roads  in  a  smooth  condition, 
at  such  price  as  is  reasonable  and  necessary  to 
sectire  such  contracts.  For  this  purpose  there 
shall  be  expended,  nnder  the  direction  of  the 
township  board,  through  the  road  superintend- 
ent, upon  the  township  road  system  not  more 
than  two  {2)  mill  drag  tax  herein  anthorized  to 
be  levied." 

Chapter  262,  Session  Laws  1917,  which  it 
is  claiiiu>d  repealed  this  act  by  Implication, 
purports  to  amend  section  1,  c.  105,  Session 
Laws  19  3.  and  section  7376,  Rev.  Laws  1910. 
This  act  as  amended,  after  limiting  the  total 
tonmship  levy  for  current  expenses  to  lA 
mills,  contains  the  following  proviso: 

"Provided,  that  this  act  shall  be  construed 
(not)  to  repeal  or  modify  the  provision  of  sec- 
tion 6.  chapter  30,  of  the  Session  Laws  1916, 
authorizing  additional  levies  of  taxes  tor  coun- 
ty ruud  and  bridge  purposes." 

Couubel  for  plaintiff  contends  that — 

"By  specifically  exempting  section  6,  e.  80, 
Session  Laws  1916,  from  the  effect  of  the  act, 
there  is  little  doubt  that  the  Legislature  intend- 
ed that  the  general  enactment  should  apply  to 
all  vthfr  ri-venue  statutes,  or  else  such  statutes 
would  have  been  enumerated  and  placed  in  the 
proviso  as  was  section  6,  c.  30,  Session  Laws 
1910." 

Assuming  that  this  statement  contains  the 
elements  of  a  well-established  rule  of  con- 
struction, we  are  unable  to  perceive  its  ap- 
plicarlon  to  the  case  at  bar.  The  contention 
of  counsel  that  the  later  act  is  in  conflict 
with  tlie  former  seems  to  be  based  upon  the 
assumption  that  the  drag  tax  is  a  current 
expense  of  the  township,  and  therefore  It 
mast  be  provided  for  wittiln  the  L6-mill  lim- 
itation of  the  later  act.  We  are  unable  to 
concur  with  counsel  in  either  the  premise 
taken  or  the  conclusion  reached  by  tiim.    The 


natnre  of  the  drag  tax  was  tmder  considera- 
tion by  this  court  In  Lusk  v.  Etnlnhiser,  03 
OkL  785,  158  Pac.  916.  The  second  para- 
graph of  the  syllabus  reads  as  follows: 

"The  drag  tax  authorised  by  sectl<m  10,  art. 
2,  c.  173,  Session  Laws  1915,  is  not  governed 
by  the  Umitatioa  upon  the  township  levy  con- 
tained in  section  7376,  Bev.  Laws  1010.  •   •    ••• 

The  court  in  the  opinion  says: 

'^Fhe  drag  tax  is  an  additional  involuntary 
tax  placed  by  the  state  upon  one  of  its  inMro- 
mentalities,  which  alone  might  more  than  ex- 
haust the  maximum  levy  allowed  by  section  7376, 
supra,  for  ordinary  township  purposes.  Tlia 
legislative  demand  for  this  additional  expendi- 
ture necessarily  requiring  an  extension  of  tlie 
former  limitation,  in  order  to  carry  out  the 
purpose  of  the  later  act,  it  would  be  absurd  to 
say  that  the  Legislature  intended  to  require  the 
expenditure  to  be  confined  with  the  previous 
limitation,  which  was  intended  to  cover  the  or- 
dinary township  levy." 

Lnsk  ▼.  Starkey,  53  Okl.  704, 168  Pac.  918, 
is  in  point  to  the  same  effect,  and  Lusk  t. 
Botta,  166  Pac  172,  is  in  point  by  analogy. 
All  of  these  cases  point  out  the  distinctioB 
between  a  levy  for  the  current  exi)enses  of 
a  county,  township,  etc.,  and  a  levy  for  car- 
rying on  a  purely  state  purpose,  and  make  it 
clear  that  levies  for  the  first  purpose  are 
snbject  to  the  statutory  limitations  for  car- 
rent  expenses,  while  levies  for  the  second 
purpose  are  not 

Upon  the  authority  of  these  cases,  the  Judg- 
ment of  the  court  below  is  affirmed. 

OWEN,  a  J.,  and  RAINEY,  JoHNSOM. 
and  HARBISON,  JJ.,  ccmcur. 


(7t  OU.  Ill) 
WATTS  T.  JACKSON.    (No.  7838.) 
(Supreme  Court  of  Oklahoma.     July  1,  1010.) 

ffivttabvi  bu  tk«  Court.) 
a.  Attobnkt    and    Client   «=»123(2>— Pttb- 

CIIASE  OF  (3URNT'S  PBOPBBTT— GOOD  FaPTH 

— BvBDKR  or  Paoor. 
Although  an  attorney  is  not  nnder  an  ab- 
solute dliobility  to  purchase  his  client's  prop- 
erty, where  he  does  so  during  the  existence  of 
the  relation  of  attorney  and  client  with  re- 
spect to  the  property  so  pnrohased,  he  assumes 
the  heavy  burden  of  proving  his  utmost  good 
faith  and  fairness  in  the  transaction  and  that 
he  paid  an  adequate  consideration  for  the 
property.  He  must  also  show  that  he  fully 
informed  his  client  of  all  the  material  facts  and 
gave  the  same  disinterested  advice  he  would 
have  given  had  the  sale  been  made  to  a  stronger. 

2.  Attobnet   and    Client    «=»129(2)— Pue- 
cuASE  OF  Client's  Pbopebtt— Good  Faitb 
—Evidence. 
Evidence  in  the  case  examined,  and  heid,  to 

show  that  the  attorney   discharged   the  heavy 
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barden  rectinc  npon  him,  and  tbAt  hit  pnrdiaM 
wu  valid. 

Error  from  District  Court,  Wagoner  Coun- 
ty; Jesse  M.  Hatchett,  Judge. 

Action  by  Bethena  Jaduon,  n€e  Colbert, 
against  Cbarles  O.  Watts.  Judgment  tor 
plaintiff,  and  defendant  brings  error.  Be- 
Tersed. 

TlMW.  H.  Owen,  of  Oklahoma  City,  and 
A.  L.  Hnrris  and  Alvin  F.  Molony,  botb  of 
llnskoKee,  for  plaintiff  in  error. 

Malcolm  E.  Roaser  and  H.  L.  Armstrong, 
botb  of  Muskogee,  for  defendant  In  error. 

RAINET,  J.  This  case  Involves  the  par- 
diaise  by  tbe  plaintiff  In  error,  Charles  O. 
Watts,  of  a  tract  of  land  belonging  to  the  es- 
tate of  Bethena  Jackson,  defendant  in  error, 
a  Creek  freedman  minor,  at  the  conflrmatlon 
of  a  guardianship  sale  while  the  alleged  re- 
lationship of  attorney  and  client  existed  be- 
tween the  parties. 

[1)  At  the  threshold  of  the  case,  we  must 
determine  the  rule  of  law  applicable  to  such 
transactions.  There  afe  a  few  cases  holding 
that  an  attorney  is  under  an  absolute  disa- 
bility to  purchase  the  subject-matter  of  his 
retainer  or  pending  or  prospective  litigation 
of  bis  client;  but  the  weight  of  authority  is 
that  such  purchases  are  not  absolutely  void, 
but  will  only  be  upheld  In  cases  where  the 
purchase  is  made  In  the  utmost  good  faith 
and  fairness  for  an  adequate  considera- 
tion, and  where  it  is  shown  tliat  the  at- 
torney fully  informed  his  client  of  all  the 
.  material  facts  and  gave  the  same  diidnterest- 
ed  advice  he  would  have  given  had  the  sale 
been  made  to  a  stranger.  2  Ruling  Case  Law, 
i  48;  6  Corpus  Juris,  p.  684,  {  209,  and  cases 
dted  in  note  to  Crocheron  v.  Savage,  23  L.  R. 
A.  (N.  S.)  679. 

The  correct  role,  we  think,  is  well  stated 
by  the  Supreme  Court  of  Wisconsin  in  Toung 
▼.  Murphy,  120  Wis.  49,  97  N.  W.  496,  as  fol- 
lows: 

"If  an  attorney  pnrchase  Ms  client's  prop- 
erty, coDceming  which  his  advice  is  sought,  thi> 
transaction  is  always  viewed  with  suspicion, 
mnd  the  attorney  assames  the  heavy  burden  of 
proving,  not  only  that  there  was  no  overreach- 
ing of  the  client,  but  that  the  client  acted  npon 
tbe  fullest  information  and  advice  as  to  his 
rights.  In  other  words,  the  attorney  most  prove 
uberrima  fides,  or  the  transaction  will  be  set 
aside  by  a  conrt  of  equity." 

Tbe  mle  la  not  peculiarly  applicable  to 
cases  of  attorney  and  client,  but  Is  one  gov- 
erning all  cases  where  a  fiduciary  relation- 
Bblp  exists,  and  has  been  very  clearly  ex- 
pressed in  the  case  of  Daniel  v.  Tolon,  B3  Okl. 
«e6,  157  Paa  756,  wherein  this  court,  in  an 
opinion  by  Mr.  Justice  Sharp,  said: 

"While  equity  does  not  deny  tbe  possibility  of 
TaUd    transactions   between   parties,    where   a 
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fiduciary  relationsMpi  eiists,  yet  because  every 
such  relation  implies  a  condition  of  superiority 
held  by  one  of  the  parties  over  tbe  other,  in  ev- 
ery transaction  between  them  by  which  the  su- 
perior party  obtains  a  possible  benefit,  equity 
raises  a  presumption  against  its  validity,  and 
casts  upon  that  party  the  burden  of  proving  af- 
firmatively ita  compliance  with  equitable  req- 
uisites, and  of  thereby  overcoming  tbe  presump- 
tion. The  broad  principle  on  which  the  conrt 
acts  in  cases  of  this  description  is  that  wher- 
ever there  exists  such  a  confidence,  of  what- 
ever character  that  confidence  may  be,  as  en- 
ables the  person  in  whom  confidence  or  tnist 
is  reposed  to  exert  influence  over  the  person 
trusting  him,  tbe  court  will  not  allow  any  trans- 
action between  the  parties  to  stand,  unless 
there  has  been  the  fullest  and  fairest  explana- 
tion and  commaniration  of  every  particular 
resting  in  the  breast  of  the  one  who  seeks  to 
establish  a  contract  with  tbe  person  so  trnst- 
ing  him.  Whenever  two  persons  stand  In  snch 
a  relation  that,  while  it  continues,  confidence 
is  n(>co8sari1.v  repose<l  by  one,  and  tbe  influence 
which  naturally  grows  out  of  that  confidence  is 
possessed  by  the  other,  and  this  confidence  is 
abused,  or  the  influences  exerted  to  obtain  an 
advantage  at  tbe  expense  of  tne  confiding  par- 
ty, the  person  so  availing  himself  of  his  po- 
sition will  not  be  permitted  to  retain  the  ad- 
vantage, although  the  transaction  conid  not 
have  been  impeached  if  no  such  confidential 
relation  had  existed.  Tate  v.  Williamson,  L. 
R.  1  Eq.  536;  Tate  v.  Williamson,  L.  R.  2  Ch. 
55,  60;  Rhodes  v.  Bate,  L.  R.  1  Ch.  252,  2S7. 
The  principle  annonnced  and  its  effect  upon 
the  rights  and  liabilities  of  the  parties  thereto 
extends  to  transactions  between  a  trustee  and 
a  bmefidary,  principal  and  agent,  attorney  and 
client,  guardian  and  ward,  parent  and  chUd,  as 
well  as  to  other  relations." 

[2]  Measured  by  this  high  standard,  there 
are  few  purchases  of  property  by  .an  attorney 
from  his  client  that  will  be  upheld ;  but,  aft- 
er careful  consideration,  we  have  decided 
that  the  plaintiff  in  error  has  discharged  tbe 
heavy  burden  resting  upon  him,  and  that  the 
sale  in  the  instant  case  was  valid. 

It  appears  from  the  findings  of  the  trial 
court  and  from  the  evidence  adduced  at  tbe 
trial  that  the  plaintiff  In  error,  Charles  O. 
Watts,  then  a  practicing  attorney  (now  one 
of  the  district  judges  of  the  third  Judicial 
district  of  this  state),  was  employed  by 
the  defendant  in  error,  Bethena  Jackson, 
nte  Colbert,  a  married  woman,  but  who  lack- 
ed a  few  months  of  arriving  at  her  majority, 
according  to  the  Creek  freedman  rolls,  her 
father,  and  J.  S.  Parker,  her  friend,  to  pro- 
test at  tbe  confirmation  of  a  guardian's  sale 
of  her  land  which  had  been  ordered  by  the 
county  court  upon  petition  filed  by  her  guard- 
ian, S.  B.  Bamett.  Tbe  sale  had  been  duly 
advertised,  bids  were  In,  and  the  sale  was 
ready  for  confirmation  on  the  30th  day  of  De- 
cember, 1911.  Judge  Watts  was  not  the  at- 
torney for  the  guardian  In  the  sale  proceed- 
ings. He  explained  to  his  clients  the  difilcul- 
ty  in  defeating  the  confirmation,  due  to  tbe 
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fact  that  the  court  had  already  adjudged  the 
necessity  of  the  sale  at  the  thne  of  entering 
the  decree  of  sale ;  but  he  agreed  to  do  all  he 
could  to  prevent  Its  confirmation,  and,  ac- 
cordingly, on  the  date  set,  did,  as  attorney 
for  the  plaintiff  and  her  father,  file  with  the 
county  court  a  written  protest  against  the 
confirmation  of  said  sale,  and  appeared  in 
court  and  made  an  argument  in  their  behalf 
opposing  the  confirmation.  The  objections  to 
the  confirmation  were  overruled  by  the  court, 
whereupon  Judge  Watts  privately  consulted 
with  his  clients  and  explained  to  them  that 
they  could  appeal  from  the  decision  of  the 
county  court  overruling  the  protest  to  the 
district  court  by  giving  the  proper  bond. 
They  then  informed  him  that  they  were  un- 
able to  appeal,  and,  after  having  been  ad- 
vised that  they  would  not  appeal,  he  sug- 
gested that  he  could  go  before  the  court  and 
by  raising  the  bid,  as  authorized  by  section 
6S86,  Rev.  Laws  of  1910,  make  the  land  bring 
all  that  he  could.  They  approved  of  this  pro- 
cedure and  stated  that  if  he  could  make  it 
bring  as  much  as  $5,000  they  believed  that 
they  had  Just  as  well  sell  it  Judge  Watts 
accordingly  went  into  court,  and  after  bid- 
ding back  and  forth  with  two  or  three  other 
bidders  finally  purchased  the  land  at  $5,030, 
which  was  $700  in  excess  of  the  original  bid. 
After  the  sale,  he  offered  to  convey  the  land 
to  his  clients  for  the  amount  of  his  bid.  The 
trial  court  found  that  at  the  time  of  the  pur- 
chase Judge  Watts  was  attorney  for  the 
plaintiff  and  her  father  in  protesting  before 
the  county  court  the  confirmation  of  the  sale, 
and: 

"That  he  parch  ased  said  real  estate  after 
the  protest  was  overruled  in  his  own  name, 
that  there  is  nothing  in  the  evidence  which 
shows  any  corrupt  or  wrongful  motive  on  the 
part  of  the  defendant  Watts,  but,  on  the  other 
hand,  the  evidence  shows  that  he  was  acting  in 
the  interest  of  his  clients,  and.  that  his  only 
purpose  after  the  protest  was  overruled  was  to 
see  that  the  land  sold  for  as  much  as  could  pos- 
sibly be  obtained  for  it,  and  it  did  actually  sell 
for  a  considerable  sum  in  excess  of  the  amount 
bid  at  the  original  sale.  The  evidence  shows 
that  the  defendant.  Watts,  did  not  want  to  par-, 
chase  the  land  for  himself,  and  that  after  he 
had  made  his  final  bid  and  the  sale  was  con- 
firmed to  him  he  informed  the  plaintiff  and 
her  father  that  he  still  did  not  want  the  land 
and  would  like  for  them,  if  they  could,  to  ar- 
range to  take  it  off  bis  hands  at  the  same  price, 
and  they  informed  him  that  they  were  unable 
tu  do  80  because  they  could  not  raise  the  money. 
There  is  a  charge  in  the  petition  of  a  conspiracy 
among  persons  named  therein  to  defraud  the 


minor  oat  of  her  land  and  the  proceeds;  bvt 
I  find  there  is  no  evidence  of  conspiracy,  and« 
in  addition  to  that  finding,  it  was -several  times 
stated  by  eminent  connsel  for  the  plaintiff,  dar- 
ing the  trial  and  during  the  argument,  that 
there  was  no  evidence  of  conspiracy,  and  that 
so  far  as  that  was  concerned  diey  withdrew  it 
at  the  beginning  of  the  trial.  This  court  be* 
lieves  that  the  defendant.  Watts,  went  further 
for  the  protection  of  his  clients  than  he  was 
required  to  go  under  the  terms  of  his  employ- 
ment, and  further  than  most  attorneys  would 
have  felt  called  upon  to  go  under  the  same  cir- 
cumstances, and  there  is  no  reflection  in  any 
wise  in  the  evidence  upon  his  integrity." 


The  findings  of  fact  of  the  trial  court  are 
amply  supported  by  the  evidence,  and  no  ob- 
jections were  filed  thereto  by  the  defendant 
in  error.  The  court  refused  to  cancel  the 
guardian's  deed  and  to  set  aside  the  title  held 
by  purchasers  with  notice  of  the  facts  or 
charged  with  notice  thereof,  but  concluded 
that  on  account  of  the  relation  existing  be- 
tween the  parties  Judge  Watts  should  ac- 
count to  the  plaintiff  for  the  small  amount  of 
profit,  to  wit,  $490,  he  thereafter  made  on  the 
sale  of  the  land.  We  agree  with  the  trial 
court  in  every  respect  except  as  to  the  Judg- 
ment rendered.  If,  measured  by  the  high 
standard  announced  by  this  and  other  courts, 
the  sale  was  valid,  as  we  have  found  it  was. 
Judge  Watts  was  entitled  to  the  small  profit 
he  made  on  the  land,  and  it  was  error  for  the 
court  to  render  a  money  Judgment  against 
him. 

There  is  one  other  matter  which  probably 
should  be  noticed  in  this  opinion:  Judge 
Watts  lacked  $400  of  paying  the  full  amount 
of  his  bid ;  but  under  the  sale  be  was  to  have 
the  immediate  possession  of  the  property, 
and  it  developed  that  the  land  was  in  the 
hands  of  a  lessee,  and  Judge  Watts  did  not 
get  possession  of  the  land  or  of  the  rents.  On 
the  contrary,  the  lessee  paid  the  rents  for  the 
year  of  the  purchase,  in  the  sum  of  $550,  to 
the  guardian,  and  by  agreement  with  the 
court  $400  was  deducted  from  Judge  Watts* 
bid.  We  think  this  is  immaterial,  for  he 
would  have  gained  by  paying  the  full  amount 
of  his  bid  and  accepting  the  rents. 

From  an  examination  of  the  record  we  are 
convinced  that  Judge  Watts  acted  in  every 
way  in  the  utmost  good  faith  and  for  the  pro- 
tection of  his  clients. 

The  Judgment  of  the  trial  court  Is  there- 
fore reversed. 

All  the  Justices  concur,  except  OWE2N,  01 
J.,  disqualified  and  not  partldpatlnfr. 
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HUGHES  et  al  T.  OITT  OF  SAPTJUPA. 
(Mo.  10649.) 

(Snpreme  Court  of  Oklahoma.    June  24,  1019. 
Behearing  Denied  July  15,  1919.) 

fSKllalfU  hv  the  Court.) 

1.  Appeal  and  Erbob  <S=3l71(3)— Bond  Is- 
sue— E1.ECT10N—REGDI.ABITT— Review. 

In  a  Buit  to  enjoin  tlie  issuance  of  municipal 
bonds  upon  the  ground  of  irregularities  occur- 
ring in  the  manner  of  holding  the  election  au- 
thorizing the  creation  of  the  debt  evidenced  by 
the  bonds,  it  appeared  that,  although  there  were 
so  pleadings  filed  on  behalf  of  the  defendant, 
die  Gonrt  below,  without  objection,  heard  the 
testimony  of  witnesses,  and,  after  weighing  the 
evidence,  found  that,  while  there  were  many  ir- 
regularities in  the  manner  of  holding  the  elec- 
tion, they  were  not  sufficiently  grave  to  impeach 
the  integrity  of  the  election.  Held,  that  the 
contention  of  the  losing  party,  made  for  the  first 
time  on  appeal,  that  only  the  facts  stated  in  the 
petition  can  be  considered  in  passing  npbn  the 
regularity  of  the  election,  will  not  be  reviewed. 

2.  munioipai,    cobpobations,    4=3918(1,4)— 
Bonds — Bixction—  Vaudxtt  —  Rboulabi- 


Irregnlaritiea  which  do  not  tend  to  alfeet 
results  are  not  to  defeat  the  will  of  the  major- 
ity. The  will  of  the  majority  is  to  be  respected, 
even  when  irregularly  expressed.  Those  provi- 
sions which  affect  the  time  and  place  of  the 
elections  and  the  legal  qualifications  of  the  elec- 
tors are  generally  of  substance  of  the  election; 
while  those  touching  the  recording  and  reading 
of  the  legal  votes  received  and  the  mode  and 
manner  of  condncting  the  mere  details  of  the 
election  are  directory. 

3.  Evidence  to  Support  Finoinob. 

Record  examined,  and  held,  that  the  findings 
of  the  trial  court  are  sufficiently  supported  by 
the  evidence. 

Error  from  Superior  Court,  Creek  County; 
Qaylord  B.  WUcoz,  Judge. 

Action  for  injunction  by  Q.  C.  Hughes  and 
others  against  the  City  of  Sapulpa.  Judg- 
ment for  defendant,  and  plaintiffs  bring 
error.    AflSrmed. 

Burke  ft  Swan,  of  Sapulpa,  for  plalntlfts  in 
vrrve. 

■  JjKOj  J.  Burt  and  John  Ellinghausen,  both 
of  Sapulpa,  for  defendant  in  error. 

KANB,  J.  This  was  an  action  commenced 
by  plaintiffs  in  error,  idalntiffs  below,  against 
tbe  defendant  In  error,  defendant  below,  for 
the  purpose  of  enjoining  the  Issuance  of  cer- 
tain municipal  bonds.  Hereafter,  for  con- 
venience the  parties  will  be  designated 
"idalntlffs"  and  "defendant"  as  they  ap- 
peared In  the  trial  court.  Upon  trial  to  the 
conrt  there  was  Judgment  in  favor  of  the' 
defendant,  to  revise  which  this  proceeding 
in  error  was  commenced. 


<i«»  P.) 

[1]  The  petition  alleges  numerous  Irregu- 
larities in  the  manner  of  holding  the  elec- 
tion, authorizing  the  creation  of  the  debt  for 
which  the  bonds  were  to  be  issued.  There 
was  no  answer,  or  other  pleadings,  filed  in 
the  cause,  but  the  court  without  any  objec- 
tion to  the  Introduction  of  evidence  heard 
the  testimony  of  several  witnesses,  and, 
after  weighing  the  evidence,  found  that, 
while  the  evidence  tended  to  show  many  ir- 
regularities in  the  manner  of  holding  the 
election,  they  were  not  sufficiently  grave  to 
destroy  the  Integrity  of  the  election. 

The  first  contention  of  counsel  for  plain- 
tiff in  error  Is  that,  inasmuch  as  there  was 
no  answer  or  other  pleading  filed  on  behalf 
of  the  defendant,  the  facts  stated  In  the  peti- 
tion should  alone  be  considered  In  passing 
upon  the  regularity  of  the  election.  We  are 
unable  to  agree  with  this  proposition.  The 
cause  was  tried  below  in  all  respects  the 
same  as  If  an  issue  of  fact  had  been  Joined 
by  proper  pleadings,  and  It  will  be  treated  in 
like  manner  in  this  court.  If  counsel  wished 
to  present  this  question  for  review,  he  should 
have  objected  to  the  Introduction  of  any  evi- 
dence on  accotmt  of  the  failure  of  the  de- 
fendant to  file  any  pleadings.  If  this  had 
been  done,  the  court  probably  would  have 
either  sustained  the  objection  and  entered 
Judgment  on  the  petition,  or  would  have  al- 
lowed the  defendant  to  plead  and  then  pro- 
ceeded with  the  case  as  we  have  seen  he  did. 
The  error  complained  of  not  having  been 
presented  to  the  trial  court  for  correction, 
we  will  not  review  it. 

[2, 1]  The  remaining  assignments  of  error 
merely  point  out  the  various  Irregularities 
which  It  Is  claimed  destroy  the  Integrity  of 
the  election.  Counsel  say  that,  when  these 
Irregularities  are  considered  in  gross,  the 
election  should  be  set  aside  upon  the  princi- 
ple announced  In  15  Cyc.  373,  as  follows: 

"And  the  wh<de  conduct  of  election  officials 
may,  although  actual  fraud  be  not  apparent, 
amount  to  such  gross  negligence  and  such  a  dis- 
regard of  their  official  duties  as  to  render  their 
return  unintelligible  or  unworthy  of  credence." 


We  have  examined  the  evidence  and  are 
constrained  to  agree  with  the  trial  court 
that,  while  the  evidence  shows  many  Irregu- 
larities, it  does  not  appear  that  there  was 
such  neglect  of  the  directory  provisions  of 
the  election  laws,  followed  by  actual  fraud 
of  such  character,  as  to  throw  serious  doubt 
on  the  result  of  the  election. 

Grove  v.  Haskell,  24  Okl.  707,  104  Pac. 
56,  states  the  applicable  rule  as  follows: 

"Elections  are  not  held  in  order  to  give  op- 
portunities to  poet  notices  and  to  conform  to 
otlier  technical  details  and  requirements  of  law, 
but  notices  and  other  legal  requirements  are  pro- 
vided in  order  that  elections  may  be  lawfully 
and  fairly  held,  and  that  people  entitled  to  par-' 
ticipate  therein  may  have  notice  thereof.    The 
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end  to  be  accomplislied  in  every  case,  not  the 
means,  ia  the  diief  purpose  of  the  law." 

Other  cases  In  x>oInt  to  the  same  effect  are 
RusseU  T.  McDoweU,  83  Cal.  70,  23  Pac.  183; 
State  ex  rel.  Edwards  v.  Millar,  21  Okl.  448, 
96  Pac.  747;  Marion  et  al.  v.  Territory,  1 
Okl.  210,  32  Pac.  110.  McCrary,  in  bis  work 
on  Elections,  |  127,  states  the  general  rule 
as  follows: 

"Irregularities  which  do  not  tend  to  affect  re- 
sults are  not  to  defeat  the  will  of  the  majority. 
The  will  of  the  majority  is  to  be  respected,  even 
when  irregularly  expressed.  Those  provisions 
which  affect  the  time  and  place  of  the  elections 
and  the  legal  qunlifications  of  the  electors  are 
penerally  of  substance  of  the  election ;  while 
thoRe  touching' the  recording  and  reading  of  the 
legal  votes  received  and  the  mode  and  manner 
of  cnndncting  the  mere  details  of  the  election 
are  directory." 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  is  affirmed. 

OWEN,  C.  J.,  and  BAINBY,  JOHNSON, 
and  HARRISON,  J  J.  concur. 


<76  Okl.  144) 

INCORPORATED    TOWN    OF    8PIRO    t. 

CARNALL,  Town  Treasurer,  et  aL 

(No.  8293.) 

{Supreme  Court  of  Oklahoma.    July  8,  1919.) 

(Syllabus  hy  the  Court.) 

Municipal  Cobpobationb  4=>173(5)— Bonds 
—EviOENCB— Rights  or  Pubchasbbs. 
Record  examined,  and  held;  (1)  That  the 
contract  for  the  purchase  of  the  bonds  was  prop- 
erly admitted  in  evidence;  (2)  that  the  court 
below  correctly  construed  this  contract,  and 
held  that  by  its  terms  the  purchasers  of  the 
bonds  were  entitled  to  the  interest  accruing  be- 
tween the  date  of  the  bonds  and  the  dates  of 
their  delivery  to  the  purchaser. 

Error  from  District  Court,  Leflore  Coonty ; 
W.  J.  Brown,  Judge. 

Action  by  Incorporated  Town  of  Spiro 
against  J.  D.  Camall,  as  Town  Treasurer, 
and  others.  Verdict  and  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Tom  W.  Seal,  of  Potean,  for  plaintiff  tn 
error. 

J.  B.  McDunongii,  of  Ft  Smith,  Ark.,  and 
T.  T.  Vamer,  of  Potean,  for  defendants  in 
error. 

KANE,  J.  This  was  an  action  commenced 
by  the  plaintiff  in  error,  plaintiff  below, 
against  3.  D.  Camall,  as  town  treasurer,  and 
the  other  persons  named  above,  the  sureties 
on  his  official  bond,  as  defendants,  for  the 


purpose  of  recovering  the  snrn  of  $1,292.81, 
which  sum  represented  the  Interest  on  cer- 
tain waterworks  and  electric  light  bonds, 
accruing  between  the  dates  of  thMr  issu- 
ance, December  1,  1909,  and  the  dates  of 
their  delivery  to  the  purchasers  thereof. 
Upon  trial  to  a  Jnry  there  was  a  verdict  in 
favor  of  the  defendants,  on  which  Judgment 
was  duly  rendered,  to  reverse  which  this 
proceeding  in  error  was  commenced. 

The  assignments  of  error  relied  upon  for 
reversal  may  be  briefly  summarized  as  fol- 
lows: 

(1)  Error  of  the  trial  conrt  in  admitting  in 
evidence,  over  the  objection  of  the  plalntlflt 
the  purported  contract  between  the  Incor- 
porated town  of  Spiro  and  Speer  and  Dow, 
for  the  sale  of  the  "waterworks"  and  "eleO" 
trie  light"  bonds  of  the  town. 

(2)  Error  of  the  trial  court  in  giving  oei» 
tain  instructions. 

(3)  Error  of  the  trial  court  in  refusing  to 
give  certain  instructions  requested  by  the 
plaintiff. 

The  petition  alleges,  in  substance,  that 
the  plaintiff  Camall  by  virtue  of  his  office 
received  the  bonds,  which  bore  6  per  cent. ' 
Interest,  for  the  purpose  of  delivering  them 
to  Speer  and  Dow,  the  purchasers,  and  re- 
ceiving the  purchase  price;  that  at  the  time 
said  bonds  were  delivered  to  the  treasurer 
the  sale  of  the  same  had  been  contracted  for 
by  Speer  and  Dow,  of  Ft  Smith,  Ark.,  for 
the  sum  and  price  of  98  cents  on  the  dollar; 
that  it  then  and  there  became  and  was  the 
duty  of  said  J.  D.  Camall,  as  treasurer  of 
the  incorporated  town  of  Spiro,  to  deliver 
said  bonds  to  Speer  and  Dow  only  upon  tlie 
payment  to  him,  for  the  use  of  the  incor- 
porated town  of  Spiro,  the  full  value  of  said 
bonds  at  98  cents  on  the  dollar;  and  it  was 
then  and  there  the  dnty  of  the  said  J.  D. 
Camall  to  retain  the  interest  earned  on  the 
said  bonds  between  the  date  of  their  issii- 
ance,  to  wit,  December  1,  1909,  and  tlie 
dates  of  their  delivery  to  Speer  and  Dow; 
that,  disregarding  his  duty  In  this  b^al^ 
the  defendant  J.  D.  Camall  from  time  to 
time  delivered  said  bonds  to  Speer  and  Dow 
at  98  cents  on  the  dollar,  and  allowed  said 
Speer  and  Dow  to  collect  the  interest  whidt 
bad  accrued  therein,  prior  to  their  delivery, 
which  sum,  in  the  aggregate,  amounted  to 
$14292.81;  that  said  defendant  Camall,  be- 
cause of  his  failure  to  perform  his  duty  aa 
hereinbefore  set  out,  breached  the  terms  of 
his  bond  ais  treasurer,  and  that  by  reason  of 
this  breach  he  and  his  sureties  became  lia- 
ble for  the  sum  prayed  for. 

The  answer  of  the  defendant  in  error, 
in  addition  to  a  general  denial,  set  up  a 
contract  consisting  of  a  bid  in  writing,  made 
by  Speer  and  Dow  and  the  acceptance  there- 
of by  the  board  of  trustees  of  the  town,  and 
alleged  that  by  the  terms  of  this  contract 
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Speer  and  Dow  were  entitled  to  the  accrned 
Interest  This  Md  and  its  acceptance  com- 
prises the  contract  referred  to  In  the 
first  assignment  of  error,  and  the  grounds 
nrged  against  its  admission  in  evidence  may 
l>e  briefly  stated  as  follows: 

(1)  Because  the  waterworks  bonds  did 
not  run  for  the  fall  period  of  26  years. 

(2)  Because  the  contract  was  made  with 
the  board  of  trustees,  and  not  with  the  town 
treasurer. 

(3)  Because  no  special  bond  of  the  town 
treasurer  was  executed  and  filed  before  the 
■ale  of  the  bonds  was  made 

These  grounds  for  objecting  to  the  in- 
troduction of  the  contract  in  evidence  seem 
to  ns  to  be  wholly  without  merit  They  all 
question  the  validity  of  the  bonds  them- 
selves, and  as  the  action  of  the  plaintiff  was 
commenced  and  prosecuted  on  the  theory 
that  the  Iwnds  were  valid  and  that  the  sale 
to  Speer  and  Dow  was  regular  in  all  re- 
spects, we  do  not  feel  called  upon  to  pass 
upon  their  validity  for  the  purpose  of  rul- 
ing on  this  question.  The  plaintiff  in  its 
petition  alleged  that  the  sale  of  the  bonds 
was  contracted  for  by  Speer  and  Dow  at 
Ft  Smith,  Ark.,  but  does  not  attempt  to 
state  the  terms  of  the  contract  In  detail,  or 
whether  the  same  was  oral  or  written.  There 
can  be  no  doubt  that  the  contract  referred  to 
in  the  petition  of  the  plaintiff  and  the  one 
set  up  in  detail  In  the  answer  of  the  defend- 
ants and  later  introduced  in  evidence  was 
one  and  the  same  contract 

As  the  only  question  in  the  case  turns  on 
whether  Speer  and  Dow  were  et' titled  to 
the  accrued  interest  by  the  term^  of  this 
contract  Its  admissibility  in  evidence  seems 
obvious.  And  as  it  was  admitted  t>dow  that 
the  bonds  were  delivered  to  Speer  and  Dow 
pursuant  to  the  terms  of  this  contract  there 
is  nothing  in  the  case  for  review  except 
the  pure  question  of  law  arising  out  of  the 
construction  placed  upon  this  contract  by 
the  trial  court  In  these  drcumstances,  as- 
signments of  error  predicated  upon  tlie  giv- 
ing or  the  refusal  to  give  instructions  are 
wholly  immaterlaL 

Although  the  case  seems  to  have  been  sub- 
mitted to  the  Jury,  the  trial  court  correctly 
entertained  the  view  that  in  the  circum- 
stances developed  by  the  evidence  it  was 
bis  duty  to  construe  the  contract  This  he 
did,  and  found  as  a  matter  of  law  that  by 
tlie  terms  of  the  contract  Speer  and  Dow 
were  entitled  to  the  accrued  interest  This 
Is  clearly  shown  by  one  of  the  instructions 
given  and  objected  to^  which  reads  as  fol- 
lows: 

'TThere  was  a  written  contract  in  tills  ease, 
wliicb  is  ondispated  by  both  parties,  whereby 
Speer  and  Dow,  bond  buyers,  of  Ft  Smith, 
Ark.,  were  to  pnrchsae  these  Iwnds  at  98 
per  cent  on  the  dollar.    The  contract  clearly 


shows  tltat  they  were  to  pay  98  per  cent  of  the 
$60,000.  This  controversy  arises  from  the 
fact  that  there  was  some  time  elapsed  between 
the  date  of  the  bonds  and  the  time  they  were 
delivered,  and  it  is  being  contended  here,  In  sub- 
stance and  effect  that  the  town  treasurer  should 
have  collected  98  per  cent  of  the  face  of  the 
bonds  that  were  due  at  the  time  of  the  ddlv- 
ery,  bat  the  undisputed  contract,  as  I  con- 
strue it  contemplates  that  they,  Speer  and  Dow, 
should  have  these  bonds  with  coupons  attached, 
and  of  course  that  would  allow  them  to  col- 
lect the  face  of  these  coupons  from  the  city." 

As  upon  an  examination  of  the  contract 
we  agree  with  the  construction  placed  upon 
it  by  the  trial  court  nothing  further  remain- 
ed to  be  said. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  la  afllrmed. 

OWE2N,  a  X,  and  RAINET,  HARRISON, 
and  JOHNSON,  JJ.,  concur. 


(IS  OU.  14S) 
ORAVBS  V.  RAT.    (No.  8156.) 

(Supreme  Court  of  Oklahoma.    July  8»  19^9.) 

(Btttalui  by  the  Court.) 

Biixa  AND  Notes  9=>616— Judouzkt  «=3l8 
(2) — Plx&dinos— Evidence. 
Record  examined,  and  hel4,  that  neither  the 
allegations  of  the  pleadings  or  tiie  evidence  ad- 
duced at  the  trial  are  sufficient  to  support  the 
judgment  rendered  against  the  plaintiS  in  w- 
ror,  Graves. 

Error  from  County  Court,  Beaver  CJounty. 

Action  by  T.  J.  Bay  against  Thomas 
Oraves  and  another.  Judgment  in  Justice 
court  for  plaintiff,  and  defendant  Oraves 
appealed  to  the  county  court  and  from  a 
verdict  therein  for  plaintiff,  Graves  brings 
error.  Reversed  and  remanded,  with  direc- 
tion to  grant  new  trial  as  to  defendant 
Graves. 

Dickson  &  Dickson,  of  Beaver,  and  Gray 
&  McVay,  of  Oklahoma  (31ty,  for  plaintiff 
in  error. 

Claude  T.  Smith,  of  Beaver,  for  defendant 
in  error. 

KANE,  J.  This  action  was  commenced 
by  the  defendant  in  error  against  the  plain- 
tiff in  error  and  one  John  T.  Cook  before 
a  Justice  of  the  peace.  The  Mil  of  particu- 
lars was  In  words  and  figures  as  follows: 

"T.  J.  Ray,  Plafaitiff,  v.  John  T.  CwA  and 
Thomas  Graves,  Defendants.    Bill  of 
Particulars. 
"Comes  now  T.  J.  Ray,  plaintiff,  and  says 
and  deposes  on  his  oath: 

"That  on  the  2d  day  of  February,  1914,  the 
defendant  John  T.  Cook  made,  executed,  and 
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delivered  his  note  of  $80.  Said  note  was  se- 
cnrcd  by  a  mortgage  on  wheat  crop,  and  all 
according  to  the  note  exhibited  and  marked  A 
an  authenticated  copy  exhibited  and  marked  B 
and  made  a  part  of  the  bill  of  particulars. 

"And  the  plaintiff  further  states  that  the 
defendant  has  sold  said  mortgaged  wheat  and 
has  placed  the  same  beyond  reach  of  the  plain- 
tiff, and  now  refused  to  pay  plaintiff  for  said 
mortgaged  property  or  return  it  unto  him. 

"Therefore  plaintiff  prayed  for  judgment 
against  the  defendant  in  the  sum  of  $60,  with 
interest  at  the  rate  of  10  per  cent,  in  accord- 
ance with  the  note,  with  attorney's  fee  of  $25 
and  costs  of  this  suit 

"T.  3.  Ray,  Plaintiff. 
.  "Subscribed  and  sworn  to  before  me  this  15th 
day  of  December,  1014. 

"W.  S.  Searcy,  Justice  of  the  Peace." 

The  note  and  mortgage  mentioned  in  bill 
of  particulars  were  attached  thereto. 

When  the  case  was  reached  for  trial 
Jndgment  was  entered  therein  as  follows: 

"J.  T.  Cook  confessed  Judgment  for  amount 
asked,  $60,  according  to  bill  of  particulars  filed 
in  case.  Case  tried  by  jury.  Verdict  returned 
;in  favor  of  plaintiff  in  sum  asked  for,  $60,  at 
10  per  cent,  according  to  note  and  $10  attorney 
fee  and  costs  of  case." 

From  this  Judgment  Mr.  Graves  appealed 
to  the  connty  court,  where  the  cause  was 
again  tried  to  a  Jury,  and  resulted  in  a  ver- 
dict for  the  plaintiff  for  $60,  with  interest 
from  date  and  $25  attorney  fee. 

The  defense  of  the  defendant  Graves  was 
that  he  never  signed  the  promissory  note 
sued  upon  by  the  plaintiff,  and  never  agreed 
to  pay  said  note  or  any  part  thereof. 

The  only  assignment  of  error  we  deem  it 
necessary  to  notice  is  as  follows:  The  ver- 
dict of  the  Jury  herein  is  not  responsive  to 
the  issues  made  by  the  pleadings  in  this 
cause  and  is  contrary  to  the  law  and  the 
evidence. 

An  examination  of  a  copy  of  the  note  in- 
volved herein  discloses,  and  the  evidence 
also  shows,  that  Graves  never  did  sign  the 
note,  and  that  it  was  the  personal  obliga- 
tion of  Cook.  The  Judgment  rendered  by 
pie  Justice  was  a  Joint  Judgment  upon  the 
note  against  Cook  and  Graves,  and  the  Judg- 
ment rendered  by  the  county  court  seems 
to  be  of  like  import.  We  are  entirely  unable 
to  perceive  any  theory  upon  which  such  a 
judgment  can  be  supported  by  either  the 
pleadings  or  the  proof.  The  bill  of  par- 
ticulars alleges  "that  J.  T.  Cook  made  and 
delivered  a  note,"  and  the  prayer  is  for 
Jt^gment  in  the  sum  of  $60  "in  accordance 
with  the  note."  The  Judgment  of  the  Justice 
Of  the  peace  was  certainly  upon  the  note, 
and,  while  the  Judgment  entered  by  the 
county  court  is  not  fully  set  up  in  the 
briefs  of  counsel  (the  record  seems  to  be 
lost),  it  seems  to  follow  the  allegations  and 
■prayer  of  the  bill  of  particulars. 


Being  unable  to  And  any  allegations  In  the 
bill  of  particulars  or  any  evidence  taken  in 
the  trial  which  sustains  a  Jndgment  of  this 
character,  the  Judgment  of  the  court  below 
against  the  defendant  Graves  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  grant  a  new  trial  as  to  him. 

OWEN,  C.  J.,  and  RAINBY,  JOHNSON, 
and  HARRISON,  JJ.,  concur. 


(7S  OU.  141) 

NEW  STATE  OIL  &  GAS  00.  ▼.  DUNN  et  aL 

(No.  8716.) 

(Supreme  Court  of  Oklahoma.    July  8^  1819.) 
(Byttabut  hv  the  Court.) 

1.  MlITES  AND  MiNKBAXS  «S973— OH.  AND  GAS 

LkASE — CONSTBCCTIOR. 

Oil  and  gas  leases  are  construed  stronsly 
against  the  lessee  and  in  favor  <tf  the  lessor. 

2.  Minks  and  Mirebals  «s>78— On.  and  Gas 

Lkases— Devklofuxht. 
Ordinarily  oil  and  gas  leases  are  ezeented 
for  the  purpose  of  exploring  and  operating  for 
oil  and  gas,  and  where  its  terms  will  permit  it, 
under  the  rules  of  law,  such  lease  will  be  con- 
strued so  as  to  promote  development  and  pre- 
vent delay  and  unproductiveness. 

8.  Minks  and  Mihebaus  «=»78(1,2)— On.  and 
Gas  Leabx— Deveiapmsnt— Iupued  Co'VX- 

NANT. 

Without  an  express  covenant  in  an  oil  and 
gas  lease  to  develop  within  a  certain  period,  the 
law  will  imply  a  covenant  to  develop  within  a 
reasonable  time  in  view  of  the  surrounding  cir- 
cumstances, and  forfeiture  may  be  declared  for 
failure  to  so  develop. 

4.  Mines  and  Minxbals  ®=»78(2)— On.  and 
Gas    Lease— Completion    o»    Sale— Fob- 

RITUBE. 

Where  an  oil  and  gas  lease  for  10  years,  and 
as  much  longer  as  oil  and  gas  may  be  found  in 
paying  quantities,  contains  an  express  covenant 
to  complete  a  well  within  2  years,  and  without 
provision  to  pay  for  delay,  failure  of  lessee  to 
comply  with  such  express  covenant  amounts  to 
abandonment,  and  renders  the  lease  forfeitable 
at  the  option  of  the  lessor  or  his  grantee. 

Error  from  Superior  Court,  Tulsa  Coun- 
ty;  M.  A.  Breckinridge,  Judge. 

Acti<H>  to  quiet  title  by  R.  A.  Dunn  and 

others  against  the  New  State  Oil  &  Gas  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

L.  V.  Orton  and  B.  R.  McNeUl.  both  of 
Pawnee,  for  plaintiff  in  error. 

West,  Sherman,  Davidson  &  MoorCb  of  Tul- 
sa, for  defendants  in  error. 

OWEN,  O.  J.  This  acUon  was  brought  by 
Dunn  and  his  lessees,  defendants  in  error,  to 


4t»For  other  eases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numberad  Dtgests  and  Indexes 


Digitized  by 


Google 


Qtt) 


KEW  STATE  OIL  *  0AS  CO.  v.  DUNN 
(1«»  P.) 


515 


qniet  title  and  cancel  an  oil  and  gas  lease; 
nalntlff  In  error  claims  under  a  lease  exe- 
cuted by  Barber,  the  original  allottee,  In 
January,  1008.  Dunn  purchased  the  land 
firom  Barber  In  February,  1910.  Defendants 
In  error  entered  and  developed  the  premises 
for  oil  and  gas  under  a  lease  executed  by 
Dunn  In  July,  1912.  The  New  State  Oil  Com- 
pany did  not  attempt  to  take  possession  or 
to  develop  under  Its  lease  until  after  oil  had 
been  produced  in  paying  quantities  by  de- 
fendants In  error.  And  this  action  was 
brought  to  quiet  title  and  to  cancel  the  lease 
under  which  the  claim  was  then  asserted. 

The  lease  la  question,  executed  on  the  27th 
day  of  January,  1908,  was  for  a  term  of  10 
years,  and  as  much  longer  as  oQ  or  gas 
might  be  found  in  paying  quantities.  The 
consideration  recited  in  the  lease  was  $15,- 
000  in  shares,  and  the  covenants  and  agree- 
ments on  the  part  of  the  lessee,  it  appear- 
ing the  Shares  referred  to  stock  in  the  New 
State  Oil  Company.  One  of  the  covenants 
was  to  complete  a  well  on  the  premises  with- 
in 2  years  from  the  date  of  the  lease.  The 
lease  was  executed  on  a  form  commonly 
known  as  the  "or  lease,"  but  the  usual  pro- 
vision for  payment  in  event  completion  of 
the  well  was  delayed  was  left  blank,  and 
plaintiff  in  error  offered  proof  to  the  ef- 
fect there  was  to  be  no  further  payment  in 
addition  to  the  shares  delivered  to  the  lessor 
when  the  lease  was  execnted. 

The  question  presented  Is  whether  the  New 
State  Oil  Company  abandoned  the  lease  by 
failing  to  complete  a  well  within  the  time 
spedfled,  thereby  rendering  the  lease  for- 
feitable at  the  option  of  Dunn,  the  owner  of 
the  land. 

PUtintifl  In  error  takes  the  position  that 
the  Initial  payment  of  shares  supports  the 
lease  for  the  entire  period  of  10  years,  and 
no  further  payments  being  contemplated. 
and  there  being  no  forfeiture  clause,  the  fail- 
ure to  drill  or  begin  operations  for  develop- 
ment did  not  amount  to  an  abandonment, 
and  such  lessee  had  the  full  period  of  10 
years  to  complete  the  weU. 

It  la  not  contended  the  shares  were,  in 
&ct,  worth  $15,000,  but  it  is  not  necessary  to 
determine  what  the  exact  value  was  in  the 
yiew  we  take  of  the  case.  The  express  cove- 
nant to  complete  a  well  within  the  specified 
time  was  a  material  portion  of  the  considera- 
tion moving  from  lessee  to  the  lessor.  To 
say  the  lessee  had  10  years  in  which  to  com- 
plete a  well,  there  being  no  provision  to  pay 
for  delay,  is  to  render  this  express  covenant 
meaningless. 

[1]  Oil  and  gas  leases  in  this  Jurisdiction 
are  construed  strongly  against  the  lessee  and 
In  favor  of  the  lessor.  Superior  Oil  Co.  v. 
Mehlin,  25  Okl.  809,  108  Pac.  545,  138  Am. 
St.  Re?.  942;  Shaffer  v.  Marks  (D.  C.)  241 
Fed.  139.    While  It  is  true,  as  urged  by  plain- 


tiff in  error,  that  Dunn  took  the  U&H  froitt' 
the  oi4gInal  lessor'subJeMto  whatever  rights 
plaintiff  in  error  had  under  its  .lease,  he  took 
also  the  right  to  declare  a  forfeiture  under 
conditions  that  would  have  entitled  the  orig- 
inal lessor  to  declare  such  forfeiture. 

[2}  Ordinarily  oil  and  gas  leases  are  exe* 
cuted  for  the  purpose  of  exploring  and  op- 
erating for  oil  and  gas,  and  when  its  terms 
will  permit  It,  under  the  rules  of  law,  such, 
lease  will  be  construed  so  As  to  promote  de- 
velopment and  prevent  delay  and  unproduc-. 
tivenees.  Paraffine  Oil  Ca  ▼.  Cruce,  162  Pac 
716;  Parish  Fork  Oil  Co.  v.  Bridgewater  . 
Gas  Co.,  51  W.  Va.  583,  42  S.  B.  655,  69  L.. 
R.  A.  666. 

[3]  Without  an  express  covenant  to  de- 
velop within  a  certain  period,  it  has  been ; 
held  the  law  will  imply  a  covenant  to  de-' 
velop  within  a  reasonable  time,  and  forfei-' 
ture  may  be  declared  for  failure  to  so  devel- 
op. Blackwell  O.  ft  O.  Co.  v.  Whitesidee,  174 
Paa  673;  Ind.  O.,  O.  ft  D.  Co.  v.  McCory,  42 
Okl.  136,  140  Pac.  610;  Brewster  v.  Lanyon 
Zinc  Co.,  140  Fed.  801,  72  O.  C.  A.  218. 

In  the  case  of  Melton  v.  Cherokee  Oil  ft 
Gas  Co.,  170  Pac.  691,  where  an  oil  and  gas 
lease  contained  a  stipulation  on  the  part  of 
the  lessee  to  commence  operation  within  a 
year  or  pay  for  delay,  it  was  held  failure  to 
do  either  rendered  the  lease  forfeitable  at 
the  choice  of  the  lessor.  -In  the  case  of  N. 
W.  Oil  &  Gas  Co.  V.  Branine^  175  Pac.  53S,  It 
was  said: 

"Also,  if  there  bad  been  no  agreement  to  delay 
drilling  beyond  a  period  of  one  year,  then  the 
court  might  say  that  unless  the  premises  were 
developed  within  that  period  the  lease  might  be 
terminated." 

[4]  In  that  case  there  was  an  express  cov- 
enant that  the  lessee  might  postpone  devel- 
opment on  payment  of  a  certain  sum  of  mon- 
ey. In  the  instant  case  there  was  no  pro- 
vision for  delay.  The  express  covenant  pro- 
vided for  completion  of  a  well  within  2  years 
and  upon  failure  of  the  lessee  to  comply  with 
the  covenant  lessor  had  a  right  to  declare 
forfeiture,  Munroe  v.  Armstrong,  96  Pa. 
307. 

The  rule  announced  in  Rich  v.  Doneghey, 
177  Paa  86,  urged  by  plaintiff  in  error,  has 
no  application.  In  that  case  the  question 
presented  was  whether  the  initial  payment 
supported  the  stipulation  permitting  the  les- 
see to  surrender  the  lease  upon  payment  of 
a  specified  sum.  In  other  words,  whether 
the  surrender  clause  rendered  the  lease  uni- 
lateral and  voidable  on  the  part  of  the  lessor. 
That  question  is  not  presented  In  this  case. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

KANE,  RAINEY,  HARRISON,  and  JOHN> 
SON,  JJ.,  concur. 
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BSKRIDOB  T.  TAYLOR.     (No.  S5Se.) 

(Sapreme  Court  of  Oklahoma.    Jnly  8,  1919.) 

(Syllobm  by  tha  Court.) 

1.  New  Trial  4=>99— Nkwl.t  Discotzud 
EVIDENCB— Rkquisites  IN  Genbrau 

The  rule  reKanling  the  granting  of  a  new 
trial  on  the  ground  of  newly  diacovered  evi- 
dence requires  that  the  evidence  comply  with 
ibe  follon-ing  conditions:  (1)  It  must  be  such 
as  will  prnbahly  change  the  result;  (2)  it  must 
have  beon  discoverpd  since  the  trial:  (3)  it 
must  l>e  such  as  could  not  have  been  dincnvered 
before  the  trial  by  the  exercise  of  due  diligence ; 
(4)  it  must  b<-  material  to  the  issue ;  (S)  it  must 
not  be  merely  cumulative  to  the  fornipr  evi- 
dence; (U)  it  must  not  be  to  merely  impeach 
the  former  evidence^ 

2.  Appbai.  and  Ebbob  9=»1078(G)— Motion 
FOB  New  Tbi  At/— Assign  UXNT8  or  Ebbob— 
Abandonuent. 

Causes  assigned  for  a  new  trial  in  the  mo- 
tion for  a  new  trial,  and  assignments  of  error 
in  the  petition  in  error  which  were  not  present- 
ed  or  argued  in  the  brief  of  the  plaintiff  in  er- 
ror, will  be  treated  as  abandoned,  and  will  not 
be  considered  by  this  courL 

S.  Appeal  and   Ebbob  «=»981— New  Trial 
4=>!I9  —  Newlt  Discovbbbd  Evidence  — 
DiacBBTiON  or  Tbial  Coubt. 
A  motion  for  a  -new  trial  predicated  npon 
newly  dixcovered  evidence  is  addressed  to  the 
sound  discretion  of  the  trial  court,   whose  ac- 
tion in  denying  and  overruling  the  motion  can 
only  be  reversed   where  it  is  made  to  appear 
that  the  court  abused  its  discretion. 

(Additional  Sytlabm  by  Bditorial  Staff.) 

4.  New  Trial  «=»1B0(1)— Newly  Discovbb- 
bd Evidence— Vebification  op  Motion. 
Rev.  Uws  1010,  {  6036,  requiring  that  a 
motion  for  now  trial  for  newly  discovered  evi- 
dence be  verified  by  affidavit,  is  meant  to  secure 
a  prima  Facie  ratte,  and  upon  an  unvcrifieil  mo- 
tion to  which  affiilavits  of  newly  discovered  wit- 
nesses were  not  attached  or  filed  and  made  a 
part,  the  submission  of  oral  testimony  of  such 
witnesses  on  bearing  of  motion  and  its  embodi- 
ment in  caae-made  was  not  a  compliance  with 
statute. 

Error  from  District  Court,  Garvin  County ; 
F.  B.  Swank,  Judge. 

Action  by  Mary  J.  Taylor  against  T.  H. 
Eskridge.  Verdict  and  Judgment  for  plain- 
tifr,  motion  for  a  new  trial  overruled,  and 
defendant  brings  error.    AfQrmed. 

Carr  &  Henderson,  of  Pauls  Valley,  for 
plaintiff  in  error. 

Blanton  &  Andrews,  of  Pauls  Valley,  for 
defendant  in  error. 

JOHNSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Garvin  county.    On  Febru- 


ary 10,  1916,  Mary  J.  Taylor,  tb»  defendant 
In  error,  filed  an  action  In  the  court  below 
against  T.  H.  Eskridge,  plaintiff  In  error,  de- 
fendant below,  to  recover  the  snin  of  $5,000 
dnmages  for  breach  of  a  contract  of  marriage. 
The  parties  will  be  referred  to  as  plaintiff 
and  defendant  as  they  appeared  In  the  court 
below. 

The  cause  was  tried  to  a  Jury  wblofa  re- 
sulted in  a  verdict  In  favor  of  the  plaintiff 
in  the  sum  of  $750.  The  defendant  prompt- 
ly filed  morion  for  a  new  trial  npon  the  usu- 
al statutory  grounds,  and  thereafter  an 
amended  motion  for  new  trial  upon  the 
some  grounds,  adding  thereto  additional 
grounds  of  newly  discovered  evidence,  which 
motions  were  overruled  by  the  court  and  ex- 
ceptions saved  by  the  defendant,  and  in  due 
time  the  defendant  regularly  lodged  his  ap- 
peal in  this  court 

The  defendant  relies  for  a  reversal  in  this 
case  upon  bis  ninth  assignment  of  error, 
which  is  as  follows: 

'The  court  erred  in  refusing  to  grant  a  new 
trial  on  account  of  the  newly  discovered  testi- 
mony, fonnd  after  the  trial  in  the  two  witnesses, 
J.  R.  Roach  and  E.  C.  Gage,  two  handwriting 
experts,  and  who  would  have  testified  that  the 
letters  introduced  in  evidence  by  the  defendant 
In  error,  Mary  J.  Taylor,  had  been  changed  and 
were  difTerent  from  what  they  were  when  orig- 
inally written  by  the  plaintiff  in  error,  it  b^ 
iug  shown  to  the  court  that  those  letters  had  for 
the  first  time  come  -under  the  observation  of 
the  plaintiff  in  error  when  they  were  introtluced 
at  the  trial,  and  therefore  the  witness  evidence 
of  Roach  and  Gage  would  not  have  been  found 
or  used  before." 

The  plaintiff  testified  that  a  contract  of 
marrlaee  was  made  between  the  parties  and 
bad  e-xisted  for  a  period  of  four  or  five  years, 
and  the  defendant,  over  the  protests  and  im- 
portunities of  the  plaintiff,  breached  tbe 
same  by  refusing  to  marry  plaintiff,  and  by 
placing  himself  in  a  position  where  it  was 
impossible  for  him  to  consummate  the  con- 
tract by  having,  before  the  institution  of  the 
plaintiff's  suit,  entered  into  the  marriaKe  re- 
lation with  another  other  than  the  plaintiff. 
Her  testimony  fully  sustained  the  material 
allegations  of  her  petition.  She  Introduced 
in  evidence  letters  from  the  defendant  to 
her,  which  strongly  corroborated  her  testi- 
mony. 

Tbe  plaintiff  testified  these  letters  were 
written  by  the  defendant  to  her  and  received 
by  her  in  due  course  of  mall  ^nd  contained 
his  genuine  signature,  and  were  in  his  band- 
writing. 

The  defendant  admitted  his  signature  as 
genuine  and  to  writing  the  letters,  but  that 
the  same  contained  certain  erasures  and  in- 
terlineations by  which  the  meaning  of  the 
same  was  changed.  The  defendant  testified, 
denying    any    marriage    contract    between 
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he  and  the  plaintiff  was  ever,  at  any  time, 
made  and  entered  Into. 

The  court  heard  the  testimony  of  the  wlt- 
neasea  J.  R.  Roach  and  H.  M.  Hamilton  In 
Bopport  of  the  defendant's  allegations  of 
newly  discovered  evidence  in  his  amended 
motion  for  a  new  trial,  and  thereafter  over- 
nled  said  amended  motion  for  a  new  trial. 

The  defendant  in  his  brief  contends  that — 

"These  letters  wen  introdaced  by  the  plain- 
tiff (or  the  Brst  time  daring  the  trial,  and  nei- 
ther the  defendant  nor  bis  oonnsd  had  an  op- 
portanity  to  examine  them  prior  to  the  time 
they  were  offered  in  evidence,  and  that,  undonbt- 
edly,  the  Jurors  gave  great  weight  to  the  letters 
Introduced." 

And  cites  In  support  of  the  proposition 
the  decision  of  this  oonrt  In  cases  of  First 
National  Bank  of  Taloga  t.  Farmers'  State 
Guaranty  Bank  of  Thomas,  161  Paa  1063, 
and  Ellis  v.  Mld-Conttneut  Oil  &  Oas  Co.,  165 
Pac.  177,  and  concludes  his  argument  in  his 
brief  as  follows: 

"And  while  we  realize  that  the  granting  of 
tiie  motion  for  a  new  trial  is  largely  Id  the  dis- 
cretion of  the  trial  Judge,  we  think  this  was 
dearly  an  abnse  of  the  discretion  in  not  grant- 
ing a  new  triaL" 

[1-3]  The  record  presents  but  one  question 
for  our  determination:  Did  the  trial  court 
abuse  Its  discretion  in  overruling  the  defend- 
ant's motion  for  a  new  trial,  based  upon  the 
grounds     of     newly     discovered     evidence? 

Rev.  Laws  1910,  authorizing  the  vacation 
of  a  Judgment  and  the  granting  of  a  new 
trial,  provides: 

"Sec.  5033.  •  •  •  Seventh.  Newly  discov- 
ered evidence,  material  for  the  party  applying, 
which  he  could  not,  with  reasonable  diligence 
have  discovered  and  produced  at  the  trial." 

"Sec.  6036.  The  application  must  be  by  mo- 
tion, apon  written  grounds,  filed  at  the  time  of 
the  making  of  the  motion.  The  causes  enumer- 
ated in  subdivisions  two,  three,  seven  and  nine 
of  section  5033  must  be  sustained  by  affidavits 
•bowing  their  truth,  and  may  be  controverted 
by  affidavits." 

The  motion  was  not  verified.  In  Dodson 
&  Williams  V.  Parsons,  162  Pac.  1090,  this 
court,  speaking  of  the  application  for  a  new 
trial  on  this  ground,  said: 

"Under  section  6036,  Rev.  Laws  1910,  the 
motion  (or  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence,  must  be  verified  by  affi- 
davit showing  the  truth  of  the  same.  In  this 
case  such  motion  was  not  verified.  It  is  true 
tliat  affidavit  of  W.  W.  Housewright  as  to  what 
bis  testimony  would  be  is  attached  to  the  motion, 
bnt  the  motion  itself  in  which  the  defendants 
■et  out  their  claim  of  reasonable  diligence  is 
not  verified.  It  is  necessary  that  the  motion 
itself  ahonld  be  verified." 

[4]  The  requirement  that  the  motion  be 
verified  by  the  applicant  Is  to  secure  a  prima 
fade  case,  sustaining  a  claim  of  reasonable 


diligence  to  discover  the  evidence.  In  the 
instant  case  the  motion  for  a  new  trial  not 
only  was  not  verified,  but  the  affidavits  of 
the  newly  discovered  witnesses  are  not  at- 
tached or  filed  and  made  a  part  of  the  mo- 
tion for  a  new  triaL  But  on  a  subsequent 
date,  when  the  motion  was  heard,  the  oral 
testimony  of  these  two  witnesses  was  sub- 
mitted, and  the  same  is  embodied  in  the 
case-made.  This  was  not  a  compliance  with 
the  statute. 

In  the  case  at  bar  the  facts  constituting 
the  diligence  or  excusing  the  diligence  are 
not  set  forth,  and  In  fact  the  motion  Is  not 
verified  by  the  plaintiff  in  error,  and  for 
aught  that  appears  in  the  motion  or  record 
he  might  have  known  during  the  trial  the 
contents  of  the  letters  about  which  he  com- 
plains. He  never  took  the  stand  and- denied 
the  knowledge  of  these  letters  or  their  con- 
dition on  the  hearing  of  the  motion  for  new 
trial,  and  there  Is  no  evidence  whatever  In 
the  record  sustaining  the  allegation  of  his 
unverified  motion  to  the  efTect  that  he  did 
not  discover  this  evidence  until  after  the 
trial. 

In  Herring  et  aL  v.  Hood,  65  Okl.  787, 166 
Pac  253,  this  court  said: 

"To  entitle  a  party  to  a  new  trial  on  acconnt 
of  newly  discovered  evidence,  it  mast  appear, 
in  addition  to  other  essential  facts,  that  he  has 
exercised  due  diligence  to  discover  the  same  in 
time,  and  to  negative  a  failure  in  this  regard  on 
bis  part  We  are  not  favorably  impressed  with 
the  showing  of  diligence  made  by  the  defendants 
in  this  respect  The  granting  or  refusing  of  a 
new  trial  is  a  matter  very  largely  in  the  dis- 
cretion of  the  trial  court,  and  in  our  opinion 
such  discretion  was  not  abuaed  in  overrnling  the 
motion  in  this  case." 

In  the  case  of  City  of  Ada  t.  Smith,  175 
Pac.  924,  this  court  said: 

"There  is,  however,  a  more  serions  objection 
to  the  motion  of  defendant  and  that  is  that 
the  record  contains  no  showing  of  any  dili- 
gence in  discovering  or  attempting  to  discover 
this  evidence.  It  is  essential  that  a  party  con- 
tending for  a  new  trial  on  the  grounds  of  new- 
ly discovered  evidence  shonld,  in  addition  to 
other  essentia]  facts,  show  that  he  has  exercis- 
ed due  diligence  to  discover  the  same  in  time. 
Herring  v.  Hood,  1G5  Pac.  253.  The  record, 
as  we  have  said,  contains  no  such  showing.  The 
trial  court,  therefore,  did  not  err  in  overruling 
defendant's  motion  for  new  trial." 

In  the  case  of  Straughan  v.  Co<v>er,  41 
Okl.   615,   189   Pac.   266,   this  coort   said: 

"With  plaintiff's  motion  for  new  trial,  and 
as  newly  discovered  evidence,  an  affidavit  of  one 
Daniel  Bunnell,  to  the  effect  that  defendant 
told  affiant  of  his  purpose  to  execute  the  note 
sued  on  before  be  did  so,  and  about  the  time 
of  the  maturity  of  the  same  mentioned  to  aJo- 
ant  his  desire  and  inability  to  pay  it,  and 
sought  a  loan  of  affiant  for  tiie  avowed  purpose 
of  doing  so,  hot  although  plaintiff  presented 
therewith  his  own  affidavit  to  the  effect  that  he 
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had  no  means -of  ascertaining  the  facts  stated 
in  the  Bunuell  affidavit  in  time  to  have  avail- 
ed lujnself  of  same  at  the  trial,  he  did  not  neg- 
ative the  existence  of  facts  which  should  have 
«xcited  inquiry  leading  to  discovery,  nor  oth- 
erwise state  facts  constitating  due  diligence  to 
have  made  such  timely  discovery;  and  the  mo- 
tion for  new  trial  was  in  this  respect  insuffi- 
cient. Rer.  Laws  1910,  p.  6083,  subd.  7,  p. 
1367,  and  notes;  Bums  v.  Vaught,  27  Okl. 
711,,  113  Pac.  906;  Wiers  et  aL  v.  Treese,  27 
Okl.  774,  117  Pac.  183;  Hobbs  v.  Smith  et  ai, 
21  Okl.  830,  U5  Pac.  347,  34  L.  B.  A.  (N.  S.) 
607." 

In  tbe  case  of  Bnster  v.  Wynn,  8  OkL  569, 
68'Pac.  736,  this  court  said: 

"The  motion  for  new  trial  was  not  supported 
by  tiie  affidavits  of  tbe  witnesses  to  the  facts 
which  it  was  claimed  were  in  the  nature  of  new- 
ly discovered  evidence.  The  affidavits  of  the 
neidy  discovered  witnesses  should  be  produced, 
or  Iheir  absence  accounted  for.  State  t.  Keller- 
man,  14  Kan.  135." 

The  decisions  of  this  court  cited  by  the 
plaintiff,  supra,  also  fully  sustain  tbe  rule 
announced  in  tbe  decisions  of  tbls  court  cit- 
ed above,  and  were  In  no  way  in  conflict 
with  same.  There  is  nothing  appearing  In 
the  record  in  this  case  that  takes  the  same 
out  of  tbe  rule  annoimced  by  former  de- 
cisions of  this  court  as  cited  above.  We 
therefore  conclude  that  the  trial  court  did 
not  abuse  Its  discretion  in  ovei-ruling  tbe  mo- 
tion of  the  defendant  for  a  new  trial,  and 
tbe  Judgment  of  tbe  trial  court  is  affirmed. 


In  re  JAMESON'S  ESTATE.    (No.  ef785.) 

(Supreme  Court  of  Oklahoma.    Jan.  28,  1919. 
Rehearing  Denied  July  15.  1919.) 

(Syllabu*  by  the  Court.) 

1.  Executors  and  ADumiBTRAToiia  «s>244 
— Aoministbatob's  Sale  of  Rbaut— Ob- 
jection BT  Heib  to  Appbovkd  Claim. 

An  heir  may  raise  objections  to  an  ap- 
proved claim  at  the  hearing  of  petition  of  the 
administrator  to  sell  real  estate  to  pay  said 
claim. 

2.  EXECUTOBS  AMD  Aduinistbatobs  «=>225 
(2)— Olaiscs  Against  Estate— Limitations 
—Notice. 

The  statute  of  nondaim  is  tolled  during  the 
time  there  is  a  vacancy  in  the  administration, 
and  where  an  administrator  is  appointed  and 
gives  notice  to  creditors  to  present  claims,  and, 
before  the  notice  has  rue  the  statutory  time  of 
four  months,  such  administrator  is  removed  and 
another  administrator  appointed,  the  statute  of 
nonclaims  is  tolled  from  the  time  of  the  removal 
of  such  administrator  until  his  successor  slinll 
give  notice  to  creditors  to  present  claims.  Tbe 
second  administrator  is  required  to  give  notice 


for  tbe  unexpired  time  allowed  for  the  presea* 
tation  of  claims  only. 

S.  Indians   €=9l3— Allotment   or  Dbobas- 
ED  Cbeek  Freedwoman  —  Liabiutt  fob 
Payment  of  Debts— Lien. 
The  allotment  of  a  deceased  Creek  freed- 
woman occupied  during  her  lifetime  as  a  home- 
stead is  not'subject  to  the  payment  of  any  debt 
or  liability  contracted  by  her  or  existing  against 
her  previous  to  her  death  or  at  the  time  of  her 
death,  unless  such  indebtedness  be  secured  by 
lien  thereon,  as  provided  by  the  Uwa  relating 
to  homesteads. 

(AdHiional  SyUalmt  by  Editorial  Staff.) 
4.  EXECUTOBS    AND    Administbatobs    4=9225 

(1)— Claims  Against  Estate— Statute  or 

NONCLAIM. 

Tbe  statute  of  nondaim,  Rev.  Laws  1910^ 
i  6336,  as  affecting  claims  against  an  estate, 
being  highly  penal  in  its  nature,  must  be  strict- 
ly construed  and  literally  followed  in  order  to 
be  a  bar. 

Commissioners'  Opinion,  Division  No.  2. 

Error  from  District  Court,  Wagoner  Coun- 
ty; Cbas.  Q.  Watts,  Judge. 

W.  M.  Briscoe,  as  administrator  of  tbe 
estate  of  Fanny  Jameson,  deceased,  filed  a 
petition  to  sell  her  allotment  to  pay  claims 
against  tbe  estate  and  cost  of  administra- 
tion, to  which  Dlnab  Jameson  filed  a  protest 
Decree  of  sale  raa<)e  and  protestant,  Dinah 
Jameson  appealed  to  the  district  court,  and 
from  its  affirmance  of  the  action  of  the  coun- 
ty court  she  brings  error.  Reversed  and  re- 
manded, with  directions  to  lower  court  to 
dlmiss  the  application. 

H.  T.  Walker,  of  Muskogei>,  for  proti'staut 
R.  A.  Summers,  of  Wagoner,  for  admin- 
istrator. 

WEST,  C.  Fanny  Jameson,  a  Creek 
freedwoman,  died  Intestate  In  Wagoner  coun- 
ty, OkL,  and  left  surviving  her  no  husband 
and  a  number  of  children,  all  adults  except 
Floyd  Jameson,  who  attained  bis  majority 
on  tbe  1st  day  of  September,  1915.  Dinah 
Jameson,  a  daughter,  was  appointed  admin- 
istratrix on  January  8, 1913,  and  tbereafter- 
ward  qualified,  and  was  on  tbe  27tb  day  of 
August,  1913,  removed.  On  the  7th  day  of 
August  before  ber  removal,  she  attempted  to 
give  notice  to  creditors  to  present  claims. 
Proof  of  publication  of  said  notice  appeared 
to  have  been  filed  as  provided  by  law,  but  a 
proof  of  posting  notices  seems  to  have  been 
mislaid  or  lost.  The  appearance  docket  has 
an  entry  made  on  the  same  which  may  prob- 
ably refer  to  tbe  proof  of  posting  notices  to 
creditors.  Chris  Siiverhom  made  affidavit, 
upon  motion  for  new  trial  filed  herein,  that 
he  had  posted  notice  to  creditors  as  required 
by  law.  Upon  the  removal  of  Dinah  Jame- 
son on  the  27th  day  of  August,  1913,  W.  M. 
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Briscoe  was  appointed  administrator  of  said ' 
estate  and  thereafter  wards  filed  petition  to 
sell  the  allotment,  which  was  heard  in  Janu- 
ar7,  1914.  Upon  hearing  of  said  petition, 
protest  having  been  filed  by  some  of  the 
heirs,  it  appeared  that  said  land  sought  to  be 
sold  was  the  homestead  of  the  said  Fanny 
Jameson,  and  that  she  had  left  a  minor 
child,  Floyd  Jameson,  whereupon  the  court 
Tested  the  right  of  possession  in  said  Floyd 
Jameson  In  said  allotment  during  his  minor- 
ity or  until  September  1,  1915. 

W.  M.  Briscoe  on  the  9th  day  of  December, 
1915,  gave  notice  to  creditors  to  present 
dalmg  as  provided  by  law,  and  the  North 
Muskogee  State  Bank  presented  their  claim 
on  the  3d  day  of  February,  1916,  to  the  ad- 
ministrator, and  same  was  approved  and 
allowed  by  the  county  Judge  of  Wagoner 
county  over  the  protest  of  Dinah  Jameson, 
an  heir.  On  September  8,  1915,  after  the 
said  Floyd  Jameson  had  reached  his  major- 
ity, the  administrator  renewed  his  applica- 
tion to  sell  said  property  to  pay  claims 
against  said  estate  and  cost  of  admlnistra- 
tloo.  Dinah  Jameson  filed  protest  against 
said  sale  of  said  property:  First,  upon  the 
gronnd  that  said  property  was  a  homestead 
and  not  subject  to  the  payment  of  debts  of 
said  F^nny  Jameson;  second,  that  the  only 
claim  against  said  estate,  to  wit,  claim  of  the 
said  North  Muskogee  State  Bank,  was  barred 
by  statute  of  nonclaim ;  and,  third,  that  said 
claim  was  void  and  without  consideration. 
The  court,  after  hearing  said  petition  and 
protest,  entered  a  decree  of  sale  of  said  prop- 
erty for  tlie  purpose  set  forth  In  said  peti- 
tion; whereupon  protestant,  Dinah  Jameson, 
appealed  to  the  district  court,  and  the  dis- 
trict court  affirmed  the  action  of  the  county 
court  The  protestant,  Dinah  Jameson,  has 
perfected  her  appeal  and  complains  of  the 
action  of  the  court  In  entering  decree  of  sale 
of  said  property,  and  brings  the  same  here 
for  review. 

The  questions  raised  upon  appeal  under 
the  various  assignments  of  error  may  all  be 
considered  under  the  following  i^roposinons: 

(1)  Can  the  protestant  raise  objectioa  to 
the  claim  of  the  North  Muskogee  State  Bank 
In  a  proceeding  to  sell  property  to  pay  said 
claim,  not  having  appealed  from  the  order  of 
the  county  court  allowing  said  claim  Y 

(2)  Is  the  claim  of  North  Muskogee  State 
Bank  barred  by  statute  of  nonclaim? 

(3)  Can  the  allotment  of  a  deceased  freed- 
woman  occupied  by  her  as  a  homestead  be 
sdd  to  satisfy  obligations  incurred  during 
her  lifetime  after  the  restrictions  of  the 
alienation  of  her  allotment  has  been  removed, 
or  did  the  same  descend  to  her  heirs  free 
of  said  obligations? 

[1]  As  to  whether  or  not  a  claim  which 
has  been  allowed  by  an  administrator  and 
approved  by  the  county  court  can  be  objected 
to  by  an  heir  or  those  interested  in  the  es- 


tate upon  a  hearing  of  a  petition  to  sell  real 
estate  to  pay  said  claim,  we  will  now  con- 
sider. 

This  proposition,  so  far  as  we  can  ascer- 
tain, has  never  been  directly  before  this 
court,  and  there  seems  to  be  a  number  of 
authorities  which  apparently  sustain  both 
sides  of  the  proposition.  The  trial  court  be- 
low in  order  overruling  motion  for  new  trial 
held  that  yon  could  hot  attack  an  approved 
claim  upon  a  hearing  of  a  petition  to  sell 
real  estate  to  pay  said  claim;  that  this, 
would  be  a  collateral  attack  upon  order  or 
judgment  of  the  court  approving  said  claim; 
and  that  the  proper  procedure  would  be  to 
take  an  appeal  from  the  order  of  the  county 
court  allowing  and  approving  said  claim. 

Sections  6375  and  6442,  R.  L.  1910,  are  as 
follows: 

"6375.  Hearing  of  Prtiften.— If  all  person* 
Interested  In  said  estate  do  not  file  in  court 
their  written  consent  to  such  sale,  the  county 
conrt,  at  the  time  and  place  appointed  in  snch 
order  or  at  any  other  time  to  which  the  hear- 
ing may  be  postponed,  upon  satisfactory  proof 
of  service,  mailing  or  publication  of  a  copy  of 
the  order  to  show  cause,  and  of  posting  the 
same,  as  provided  in  this  article,  by  affidavit  or  . 
otherwise,  mnst  proceed  to  hear  the  petition, 
and  hear  and  examine  the  allegations  and  proofs 
of  the  petitioners  and  of  all  persons  interested 
in  the  estate  who  may  oppose  the  appUcatlon." 

"6442.  Contett  hv  HeUrt.—All  matters,  includ- 
ing allowed  claims  not  passed  upon  on  the  set- 
tlement of  any  former  account,  or  on  rendering 
an  exhibit,  or  on  making  a  decree  of  sale,  may 
be  contested  by  tiie  heirs  for  cause  shown.  The 
hearing  and  allegations  of  the  respective  par- 
ties may  be  postponed  from  time  to  time,  when 
necessary,  and  the  court  may  appoint  one  or 
more  referees  to  examine  the  account  and  make 
report  thereon,  subject  to  confirmation;  and 
may  allow  a  reasonable  compensation  to  the. 
referees,  to  be  paid  out  of  the  estate  of  the  de- 
cedent." 

These  sections  have  never  been  construed 
by  this  conrt,  however  they  appear  to  permit 
all  persons  interested  In  an  estate  to  offer 
any  kind  of  a  protest  they  may  deem  advis- 
able at  the  hearing  provided  for  In  these 
respective  sections,  and  to  contemplate  the 
going  over  of  approved  claims. 

In  the  matter  of  the  estate  of  H.  Loshe,  62 
Cal.  413,  the  syllabus  is  as  follows: 

"Under  section  1497,  C.  C.  P.,  a  claim  which 
has  been  duly  allowed,  approved,  and  filed 
against  the  estate  of  a  .decedent  is  ranked 
among  the  acknowledged  debts  of  the  estate,  fo 
be  paid  In  due  course  of  administration,  and,  in 
the  event  thereafter  of  a  contest  as  to  such 
claim  arimng  in  the  course  of  administration, 
the  burden  of  proof  is  on  the  contestant  of  such 
claim." 

In  the  body  of  the  opinion  the  court  usqs 
the  following  language: 

"In  due  time  J.  Ziegenbein  presented  in  due 
form  to  the  executor  a  claim  against  the  above, 
estate  for  $18,628.35.     The  executor  indorsed 
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upon  the  claim  hia  aHowance  thereof  at  the 
■urn  of  $18,548.35,  rejecting  an  item  of  $80. 
The  judge  of  the  superior  court  indorsed  on  the 
claim  his  approval  of  allowance  of  the  execu- 
tor. Tlie  executor  having  filed  bis  account  and 
report  of  hia  administration,  A.  H.  Gates  and 
others,  creditors  of  the  estate,  contested  the  ac- 
count, and  excepted  thereto,  especially  the  claim 
of  Ziegenbein,  and  stated  in  writing  their 
grounds  of  contest.  A  day  for  hearing  the  con- 
test was  set  At  the  hearing,  the  judge  of  the 
court  below,  'ruled  that  the  affirmative  of  the 
issue  lay  with  the  parties  who  sought  to  sus- 
tain the  report  of  the  executor.' 

"This  ruling  was  error.  Section  1497,  C.  O. 
P.,  declares  that  a  claim  allowed  and  approved, 
and  filrd.  shall  be  'ranked  among  the  acknowl- 
edged debts  of  the  estate,  to  be  paid  in  due 
course  of  administration.'  When  a  claim,  in 
the  course  of  allowance  and  approval,  reaches 
the  point  that  it  is  to  rank  among  the  acknowl- 
edged debts  of  the  estate,  we  apprehend  that 
the  claimant  may  rest  on  that  point  until  he 
be  flttncked. 

"Th«re  are  at  least  two  points  in  the  admin- 
istration of  an  estate  at  which  an  approved 
daim  may  be  contested,  viz.,  when  application 
is  made  for  the  sale  of  property  (C.  C.  P.  { 
1640),  and  when  an  account  is  rendered  for  set- 
tlement (Id.  I  163R):  but.  In  mnking  the  con- 
test, the  contestant  has  the  affirmative,  and 
must  show  cause.  It  is  not  necessary  to  con- 
sider how  far  the  allowance  and  approval  of  a 
claim  resemble  or  give  the  effect  of  a  Judgment ; 
it  is  sufficient  to  say  that  such  a  claim  is  to 
'rank  among  the  acknowledged  debts  of  the 
estate,  to  be  paid  in  due  course.'  If  it  be  an 
acknowledged  debt,  it  is  good  until  cause  be 
shown. 

"Orders  reversed,  and  cause  remanded  for 
further  proceedings." 

In  the  opinion  eupra,  oonstruing  sections 
of  their  Code  which  are  identical  with  ours. 
It  was  held  that  approved  claims  may  be  con- 
tested at  least  at  two  points  in  the  adminis- 
tration: (1)  When  the  application  la  made  for 
the  sale  of  the  property  and  when  account  is 
rendered  for  settlement  This  seems  to  be 
what  was  intended  by  the  particular  verbiage 
of  the  sections  of  the  statute  supra.  It 
would  therefore  appear  that  the  heirs  and 
those  interested  in  the  administration  of  an 
estate  may  file  protest  with  the  county  court 
agalnRt  the  approval  of  a  claim  allowed  by 
an  ndnilnistrator  and  may  appeal  from ,  the 
action  of  the  court  in  allowing  said  claim 
over  said  protest,  or  they  may  renew  their 
pn>tGst  at  a  time  when  the  nduinistrator 
seeks  to  sell  property  belonging  to  the  estate 
for  the  purpose  of  paying  the  claim,  to  whicb 
they  object  and  against  which  they  are  pro- 
testing as  to  its  validity,  and  may  appeal 
from  the  action  of  the  court  decreeing  the 
sale  of  the  property  to  pay  said  claim  to 
which  they  are  objecting  as  was  done  in  this 
case. 

[2, 41  The  next  question  to  be  considered 
is  whether  or  not  the  removal  of  an  admin- 
istrator arrests  the  statute  of  nonclalm.  It 
Is  not  satisfactorily  shown  by  the  record  lu 


this  case  that  Dinah  Jameson,  the  first  ad- 
minlstratriz  of  the  estate  of  Fanny  Jameson, 
gave  the  statutory  notice  to  creditors  to  pre- 
sent claims.  However,  conceding  that  she 
did,  section  6347,  R.  L.  1910,  is  aa  follows: 

"Vttoanep  in  AdminUtraHon  Jfot  Included  in 
Limitation.— the  time  during  which  there  shall 
be  a  vacancy  in  the  administration,  must  not  be 
included  in  any  limitation  herein  prescribed." 

The  statute  of  nonclaims,  being  highly 
penal  in  Its  nature,  must  be  strictly  con- 
strued and  literally  followed  In  order  to  l>e 
a  bar.  As  was  said  in  State  ex  rei.  Lnnk- 
ford  V.  Soliss,  152  Pac.  1114,  the  second  iiara- 
graph  of  the  syllabus  is  as  follows: 

"To  bar  a  claim  against  an  estate  under  what 
is  generally  known  as  the  statute  of  nondaim, 
there  must  be  proof  that  the  notice  was  adver- 
tised or  posted,  as  required  by  law,  containing 
all  the  material  and  essential  matters  intended 
by  the  statute  to  be  conveyed  to  the  cre<litor, 
and  a  notice  which  fails  to  convey  such  infor- 
mation is  void,  and  does  not  start  the  statute  of 
limitation." 

In  the  body  of  the  opinion  the  court  uses 
the  following  language: 

"It  must  not  be  overlooked  that  these  stat- 
utes of  nondaim,  providing  for  a  forfeiture,  as 
they  do,  are  in  their  nature  penal,  and  must, 
be  strictly  construed  against  those  who  seek 
to  take  advantage  thereof.  Applying  that  rule 
of  construction,  does  the  notice,  which  fails  to 
warn  the  creditor  that  his  claim  'will  be  forever 
barred'  if  he  fails  to  present  it  within  the  time 
fixed  by  the  notice,  comply  with  the  require- 
ments of  the  statute?  We  are  of  the  opinion 
that  it  does  not  and  for  that  reason  it  could  not 
and  did  not  start  the  running  of  the  statute  of 
limitation." 

8  Am.  &  Eng.  Enc.  of  Law,  1080.  is  as 

follows: 

"Intmruptiom. — The  statute  of  nonclalm,  aft- 
er it  has  once  started  to  run.  as  a  general  rule 
continues  to  do  so  unless  provision  is  made  for 
its  interruption  by  the  statute,  and  the  run- 
ning of  the  statute  has  been  held  not  to  be  in- 
terrupted either  by  the  removal  or  absence  of 
the  executor  or  administrator  from  the  estate, 
nor  by  bis  death,  presentation  in  such  cases 
being  authorized  by  filing  the  claim  with  the 
probate  court;  It  would  be  otherwise,  how- 
ever, when  presentation  to  the  representative 
alone  was  authorized." 

Section  6336,  B.  L.  1910,  provides  that 
every  executor  or  administrator  must  Immiy 
diately  after  his  appointment  give  notice 
to  the  creditors  of  decedent  requiring  all 
persons  having  claims  against  said  decedent 
to  present  the  same,  with  the  necessary 
vouchers,  to  such  executor  or  administrator 
at  tlie  place  of  bis  residence  or  business  to 
be  prescribed  in  the  notice  within  four 
months  from  date  of  said  notice. 

Ross  on  Probate  Law  and  Practice^  i^  621, 
uses  the  following  language: 
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"In  the  event  of  the  resijaiation  or  removal 
of  an  executor  or  administrator,  his  succesaor 
most  give  notice  for  the  unexpired  time  allowed 
for  presentation." 

This  we  tblnk  to  be  a  correct  Interpreta- 
tion of  ttae  Oklahoma  statute.  The  statute 
Itself  provides: 

"The  tine  daring  which  there  shall  be  a  va- 
cancy in  the  administration  must  not  be  in- 
dnded  in  anj  limitation."  (Rev.  Laws  1910, 
16347.) 

The  statute  also  provided  that  every  claim 
mast  be  filed  with  the  administrator  at  the 
place  of  his  residence  or  business.  A  notice 
by  Dinah  Jameson  to  creditors  to  present 
claims  at  her  residbnce  or  place  of  business 
within  the  time  provided  by  statute  would 
be  no  notice  to  present  claims  to  W.  M.  Bris- 
coe at  his  residence  or  place  of  business; 
and  it  is  our  opinion  that  the  statute  of  non- 
claims  which  had  not  completely  run  before 
the  removal  of  the  administrator  would  be 
arrested  until  his  successor  had  been  appoint- 
ed and  had  given  notice  to  present  claims. 
However,  the  second  administrator  would 
not  he  required  to  give  notice  for  tlie  full 
time,  four  months,  required  by  stature,  but 
for  the  full  time  less  the  time  the  statute  ran 
during  the  tenure  of  first  administrator.  In 
the  Instant  case  the  notice  given  by  the  first 
administratrix,  Dinah  Jameson,  ran  twenty 
days  before  her  removaL  Then  her  succes- 
sor, W.  M.  Briscoe,  would  only  be  required  to 
give  notice  for  the  four  months  less  the 
twenty  days  which  the  statute  ran  during 
the  tenure  of  Dinah  Jameson,  the  first  ad- 
ministratrix. 

The  claim  of  the  North  Muskogee  State 
Bank  was  presented  and  allowed  5A  days 
after  the  notice  given  by  the  last  adminis- 
trator, or  within  76  days  of  the  starting  of 
the  statute  of  nonclalm,  and  wonld  not, 
therefore,  he  barred  on  this  account. 

[3]  On  the  third  proposition  as  to  whether 
or  not  the  land  in  question,  the  homestead 
allotment  of  decedent,  Fanny  Jameson,  was 
liable  for  debts  contracted  after  the  removal 
of  the  restrictions  upon  the  alienation  of  said 
land,  we  will  now  consider. 

Section  303,  Williams'  Okl.  Const,  is  as 
follows: 

"The  homestead  of  the  family  shall  be,  and 
is  hereby,  protected  from  forced  sale  for  the 
payment  of  debts,  except  for  the  purchase  mon- 


ey therefor  or  a  part  of  such  purchase  money, 
the  taxes  due  thereon,  or  for  work  and  material 
used  in  constructing  improvemonts  thereon; 
nor  shall  the  owner,  .if  married,  sell  the  home- 
stead without  the  consent  of  his  or  her  spouse, 
given  in  such  manner  as  may  be  prescribed  by 
law:  Provided,  nothing  in  this  article  shall 
prohibit  any  person  from  mortgaging  his  hom»- 
stead,  the  spouse,  if  any,  joining  therein ;  nor 
prevent  the  sale  thereof  on  foreclosure  to  sat- 
isfy any  such  mortgage." 

This  court  In  construing  said  section  in 
case  of  Gray  v.  Deal,  50  Okl.  89,  151  Pac. 
205,  announces  the  rule  in  the  third  para- 
graph of  the  syllabus,  as  follows: 

"The  homestead  exemption  In  the  Oklahoma 
Constitution  (section  303,  Williams'  Okl.  Const.) 
protects  the  homestead  of  the  family  from  forc- 
ed sale  for  the  payment  of  debts  and  judgment 
liens,  except  for  the  purchase  money,  taxes,  and 
work  and  material,  and  a  debt  created  by  mort- 
gage executed  by  husband  and  wife." 

Section  6330,  R.  L.  1910,  is  as  follows: 

"Homettead  Exempt  from  Debt  or  UabUitf. 
—The  homestead  is  not  subject  to  the  payment 
of  any  debt  or  liability  contracted  by  or  exist- 
ing against  the  husband  and  wife,  or  either  of 
them,  previous  to  or  at  the  time  of  the  death  of 
such  husband  or  wife,  except  such  as  are  se- 
cured by  lien  thereon,  as  provided  in  the  laws 
relating  to  homesteads." 

It  would  therefore  appear  that  the  land  in 
question,  the  homestead  allotment  of  the  de- 
ceased, Fanny  Jameson,  was  not  subject  to 
the  payment  of  any  debt  or  liability  con- 
tracted by  her  previous  to  her  debt,  and 
could  not  be  liable  for  any  charge,  lien,  or 
obligation  except  such  as  provided  by  section 
303.  Williams'  Const.  OkL,  supra,  and  laws 
relating  to  Hens  upon  homesteads.  This 
claim  not  falling  within  this  class  could  not 
be  a  charge  against  said  homestead  allot- 
ment, and  said  estate  was  not  subject  to  be 
sold  to  pay  the  same. 

It  is  therefore  ordered  that  said  cause  be 
reversed  and  remanded,  with  directions  to 
the  lower  court  to  dismiss  the  application 
of  the  administrator  to  sell  said  land  for  the 
purpose  of  paying  the  debt  of  the  North  Mus- 
kogee State  Bank,  the  same  not  being  a 
claim  chargeable  against  said  homestead 
estate,  and  for  such  other  orders  and  fore- 
dosnre  not  inconsistent  with  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 
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SOUTHWESTERN    SURETY    INS.    CO.    t. 
UNITED  STATES  FIDELITY  &  GUAR- 
ANTY CO.    (No.  8741.) 

(Supreme  Court  of  Oklahoma.    April  29,  1919. 
Rehearing   Denied   July   22,   1919.) 

(Syttahu*  hy  the  Court.) 

1.  Pbincipai.  and  Scbett  4=>66(1)— Bond— 

FlLIITO. 

A  surety  on  a  bond  in  a  judicial  proceeding 
cannot  be  held  liable  beyond  the  terms  of  the 
bond. 

2.  Appeal  and  Ebbob  «=477— Application 
OF  Bonds— PowBB  of  Codbt. 

This  court  has  the  inherent  power  in  all 
cases  to  require  such  a  bond  as  will  adequately 
protect  the  interest  of  the  parties  and  secure 
enforcement  of,  and  obedience  to,  any  order 
which  it  has  the  inherent  power  to  make. 

3.  Pbincipal  and  Subktt  4s»59— Lanouaoe 
OF  Bond. 

Wbcre  the  liability  of  a  surety  cannot  be 
dearly  determined  from  the  language  of  the 
bond,  resort  may  be  bad  to  the  purpose  of  the 
bond,  and  to  surrounding  circumstances,  in  or- 
der to  ascertain  the  intention  of  the  parties. 

4.  Appeal  and  Ebbob  ^=>1234(1)  —  Bond- 
Liability  OF  Insubeb. 

Where  the  judgment  of  a  trial  court  is  af- 
firmed by  this  court,  and  the  aggrieved  party 
procures  a  stay  of  mandate  pending  an  applica- 
tion to  the  Supreme  Court  of  the  United  States 
for  a  writ  of  error,  and  files  a  bond  conditioned 
that  it  will  prosecute  its  writ  of  error  to  effect 
and  pay  all-  damages  and  costs  that  may  be 
adjudged  against  it,  and  it  appears  from  the 
conditions  of  the  order  for  stay  of  mandate  and 
from  the  terms  of  the  bond  that  it  was  intend- 
ed only  to  secure  the  parties  against  damages 
and  costs  resulting  from  the  stay  of  mandate, 
the  surety  on  such  bond  will  be  held  liable  only 
for  the  costs  and  damages  resulting  from  the 
stay  of  mandate,  and  not  for  the  judgment  and 
costs  secured  by  the  supersedeas  bond  on  appeal 
from  the  district  court;  the  same  being  beyond 
the  purpose  and  terms  of  the  bond  given  for 
stay  of  mandate. 

Error  from  District  Court,  Oklahoma  Conn- 
ty ;  George  W.  Clark,  Judge. 

Salt  by  the  Southwestern  Surety  Insurance 
Company  against  the  United  States  Fidelity 
&  Guaranty  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.   Affirmed. 

O.  A.  Paul  and  J.  T.  Dortch,  both  of  Okla- 
taCMna  City,  for  plaintiflf  in  error. 

Ames,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  defendant  In  error. 

HARRISON,  J.  This  is  an  action  against 
a  surety  on  a  tiond  and  originated  as  follows: 
The  Art  Wall  Paper  Mills,  a  corporation, 
obtained  Judgment  in  the  district  court  of 
Oklahoma  county  against  J.  W.  Rlpy  &  Son, 
a  copartnership.    From  the  judgment  of  the 


district  court  Rlpy  &  Son  appealed  to  this 
court,  giving  a  supersedeas  bond  signed  by 
the  Southwestern  Surety  Insurance  Company, 
as  surety.  The  judgment  of  the  district  court 
was  affirmed  by  this  court,  whereupon  Rlpy 
&  Son  applied  to  the  Supreme  Court  of  the 
United  States  for  a  writ  of  error,  and  in  the 
meantime  obtained  a  stay  of  mandate  from 
this  court  for  a  period  of  60  days,  and  gave 
a  bond  In  this  court  signed  by  the  United 
States  Fidelity  &  Guaranty  Company,  as 
surety,  conditioned: 

"That  plaintiff  in  error  shall  prosecute  its 
writ  of  error  to  effect  and  answer  all  cost 
and  damages  that  may  be  adjudged  if  it  shall 
fail  to  make  good  its  plea    •    •    • " 

— which  is  the  bond  sued  upon  herein.  The 
writ  of  error  was  denied  by  the  Supreme 
Court  of  the  United  States,  and  in  due  time 
after  the  expiration  of  the  60  days'  stay 
this  court  issued  its  mandate  to  the  district 
court,  whereupon  the  Southwestern  Sarety 
Insurance  Company,  as  surety  on  the  super- 
sedeas bond  aforesaid,  paid  the  Judgment  of 
the  district  court,  and  brought  this  suit  in 
the  district  court  against  the  United  States 
Fidelity  &  Guaranty  Company,  as  surety 
on  the  bond  given  as  aforesaid  In  this  court. 

The  district  court  decided  In  favor  of  the 
defendant.  United  States  Fidelity  &  Guaran- 
ty Company,  holding  in  effect  that  said  com- 
pany, by  reason  of  its  being  surety  on  the 
bond  given  in  this  court,  was  not  liable  for 
the  obligations  assumed  in  the  supersedeas 
bond  given  in  the  district  court,  and  the 
Southwestern  Surety  Insurance  Company, 
plaintlfr  below,  appeals  to  this  court. 

The  issue  here  is  a  question  of  liability, 
and  extent  of  liability  of  the  United  States 
Fidelity  &  Guaranty  Company  under  the 
bond  given  in  this  court. 

It  is  contended  by  plaintiff  that  the  bond 
in  question  was  In  its  nature  and  efTect  a 
successive  bond,  that  the  defendant  Is  liable 
for  the  whole  amount  of  judgment  and  costs, 
and  that  plaintiff,  having  paid  off  the  judg- 
ment in  the  district  court,  became  subrogat- 
ed to  all  the  rights  of  the  parties  in  whose 
favor  said  judgment  was  rendered.  On  the 
other  hand,  it  is  contended  by  defendants 
that  the  district  court  was  correct  in  holding 
that  defendant  was  not  liable  in  any  amount. 

[1-8]  The  question  of  liability,  therefore, 
must  be  determined  by  the  terms  of  the  bond 
itself,  for  the  contention  that  it  was  a  void 
bond,  or  at  least  a  bond  which  created  no 
liability,  cannot  be  sustained.  For  whether 
it  was  a  statutory  bond  or  a  common-law 
bond  or  neither,  is  immaterial;  tills  court 
had  the  inherent  power  to  order  a  stay  of  its 
mandate,  and  in  aid  of  such  power  had  also 
the  inherent  power  to  require  such  bond  as 
would  enforce  obedience  to  its  order  and  pro- 
tect the  interest  of  the  parties.    The  fact  is 
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tliat  tbe  bond  was  gTven  and  was  signed  by 
the  United  States  Fidelity  &  Guaranty  Com- 
pany, as  surety,  which  bond  was  filed  In  this 
oonrt  and  approved  by  the  Chief  Justice; 
hence  it  must  bare  been  given  for  a  pur- 
pose, and  If  the  giving  of  said  bond  ac- 
complished the  purpose  for  which  it  was 
given,  thm  the  surety  became  liable  for  all 
things  for  which  it  assumed  liability,  but 
cannot  be  held  liable  beyond  what  the  terms 
of  flie  bond  fairly  import  Joint-Stock  Bank 
V.  BaUey  (1899)  App.  Cas.  396 ;  Lee  v.  Dick, 
10  Pet.  482,  0  L.  Ed.  503 ;  Crist  v.  Burllngame, 
62  Barb.  (N.  T.)  351;  Hoey  v.  Jarman,  39  N. 
J.  Law,  52S;  Locke  v.  McVean,  33  Mich.  473; 
Pingrey  on  Suretyship,  sec.  66. 
The  terms  of  the  t>ond  are  as  follows: 

"Whereas,  the  above  plaintiff  in  error  seeks 
to  prosecute  its  writ  of  error  to  the  United 
^tes  Supreme  Conrt  to  reverse  the  judgment 
rcDdered  in  the  alwve-entitled  action  by  the  Su- 
preme Court  of  the  state  of  Oklahoma:  Now, 
dierefore,  the  condition  of  this  obligation  is 
tneb  that  if  the  above-named  plaintiff  in  er- 
ror shall  proaecnte,  its  writ  of  error  to  effect  and 
answer  all  cost  and  damages  that  may  be  ad- 
judged, if  it  shall  fail  to  make  good  its  plea, 
then  this  obligation  to  l>e  void,  otherwise  to 
remain  in  full  force  and  effect" 

The  exact  liability  of  the'  surety  is  not 
made  clear  by  the  at)0ve  condition ;  it  is 
contended  by  plalntUT  in  error  that  it  is  a 
statutory  bond  in  the  nature  of  a  supersedeas, 
and,  being  a  statutory  bond,  all  obligations 
r«qnired  by  statute  to  t>e  assumed  are  to  be 
read  into  ttie  conditions  of  the  bond.  Thus 
it  is  conceded  by  plalntUT  in  error  that  the 
language  of  the  bond  is  not  sufficient  to 
cover  all  liabilities  contemplated  by  statute. 
Hence  we  have  a  bond  which  defendant  con- 
tends creates  no  liability,  and  which  plaintiff 
concedes  is  not  sufficiently  clear  to  create 
the  liability  contemplated  by  statute.  But 
as  above  ststed  the  bond  was  given  for  a 
pnrpose,  and,  being  ambiguous  in  its  terms, 
or  at  least  not  clear  in  its  terms,  it  should 
be  construed  in  the  light  of  the  surrounding 
drcnmstances  and  purpose  for  which  it  was 
made.  First  Nat.  Bank  v.  Gerke,  68  Md. 
449,  13  AtL  358,  6  Am.  St  R«p.  453;  Lewis 
V.  Dwight.  10  Conn.  95 ;  McDonald  v.  Harris, 
75  ni.  App.  Ill;  Mason  y.  Pritchard,  12 
East.  227;   Pingley  on  Suretyship,  |  67. 

The  conditions  in  the  order  are  as  follows: 

"Now  on  this  IStb  day  of  December,  A.  D. 
1913,  comes  the  plaintiff  in  error,  J.  W.  Ripy  & 
Son,  by  their  attorneys,  J.  S.  Jenkins  and  J. 
Will  Laws,  and,  the  court  having  under  con- 
sideration the  motion  of  the  plaintiff  for  a  stay 
of  mandate  pending  appealing  to  the  Supreme 
Conrt  of  the  United  States,  and  it  being  rep- 
rmented  to  the  court  that  the  said  J.  W.  Ripy 
Md  O.  P.  Ripy,  styled  J.  W.  Ripy  &  Son,  con- 
sidered themselves  aggrieved  by  the  final  de- 
cifiim  of  the  co'irt  in  rendering  judgment  against 
them  in  the  above-entitled  cause,  and  tlutt  they 
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desire  to  apply  for  a  writ  of  error  to'the  Sti-' 
preme  Court  of  the  United  States,  it  U  there- 
fore ordered  by  the  court  that  the  mandate  <>f_ 
this  court  be  stayed  for  60  days  to  givtf''the'* 
said  defendants  time  to'  prepare  their  record 
and  present  their  petition  for  a  writ  of  error  to 
one  of  the  Justices  of  the  Supreme  Court  of 
the  United  States.  This  order  is  conditioned^ 
that  said  plaintiffs  in  error  file  in  this  court  a 
good  and  sufficient  bond  in  the  sum  of  $7,Q00, 
conditioned  according  to  law,  to  stay  the  man- 
date of  this  court,  said  bond  to  be  filed  in  thi^ 
court  within  20  days  frnm  this  date,  upon  fail- 
ure to  file  said  bond  for  $7,000  as  aforesaid 
within  20  days  from  this  date,  then  this  order 
shall  become  void,  and  be  without  effect 
[Signed]  Samuel  Hayes,  Chief  Justice  of  the 
Supreme  Conrt  of  the  State  <rf  Oklahoma." 


It  is  evident  from  the  above  order  that  the 
bond  in  question  was  given  for  the  purpose 
of  staying  the  mandate,  and  that  the  man- 
date was  stayed  by  the  giving  of  the  tiond. 
The  order  plainly  shows  that  it  is  given  up- 
on condition  that  plaintifTs  file  a  good  and 
Buffldeht  bond,  and  also  shows  that  the  order 
shall  l)ecome  void  upon  failure  to  file  same. 
Hence,  construing  the  condition  of  the  bond 
In  the  light  of  the  condition  of  the  order,  It 
means  that  the  surety  agreed  and  bound 
itself  to  pay  all  cost  and  damage  accruing; 
as  the  result  of  the  stay  of  mandate.  This 
was  the  extent  of  the  surety's  liability. 
Banks  V.  Brown,  4  Yerg.  (Tenn.)  198 ;  Brandt 
on  Suretyship  (3d  Ed.)  i  620. 

[4]  In  this  action  it  is  not  songht  to  hold 
the  defendant  on  this  liability.  The  canse  of 
action  is  based  npon  the  fact  that  the  plain- 
tiff company,  having  paid  the  Judgment  of. 
the  lower  court,  became  thereby  subrogated 
to  nil  the  rights  of  the  party  in  whose  favor 
such  Judgment  was  rendered,  and  upon  the, 
assumption  that  the  bond  in  question  was  in 
the  nature  of  a  successive  or  cumulative, 
bond,  and  that  the  United  States  Fidelity  & 
Guaranty  Company  was  .  liable  thereunder, 
for  the  entire  amount  of  Judgment  and  cost, 
but  tills  contention  cannot  be  sustained.  The 
bond  in  question,  construed .  in  connection, 
with  the  order  of  this  court  requiring  it  to 
be  given,  means  no  more  than  that  it  was 
given  for  the  purpose  of  securing  a  stay 
of  mandate,  and  that  tfye  sureties  were  liable , 
only  for  the  cost  and  damage  resulting  from 
this  stay  of  mandate.  The  order  granting  the, 
stay  of  mandate  being  within  the  inherent 
power  of  this  court,  ttie  requiring  of  the  ;t)ond 
in  question  to  secure  against  damage  by  rea- 
son of  the  stay  was  also  within  the  power  of  < 
the  court,  and  the  bond  was  valid  to  the  ex-, • 
tent  of  liability  assumed  in  order  ta  accom- 
plish the  purpose,  but,  the  action  not  being 
brought  to  recover  on  this  liability,  but  be- 
ing based  upon  facts  for  which  defendant 
was  not  liable,  the  trial  court  was  not  in 
error  In  deciding  in  favor  of  defendant  upon 
the  issues  presented. 

The  Judgment  is  affirmed. 
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BALtiARD  T.  STATE.    (No.  A-S005.) 

(Oriminal  Conrt  of  Appeali  of  Oklahoma.    July 
26,  1919.) 

(SyUalm  by  the  Court.) 

L  HoinoiBE  «=>257(1)— AssAni.T  with  In- 
TKNT  TO  Knx— Sditicienct  of  Bvidencb. 
In  a  prosecution  for  assault  with  intent  to 
kill,  the  evidence  considered,  and  held  sufficient 
to  sustain  the  conviction,  and  that  no  reversible 
error  was  committed  on  the  trial. 

(Additional  8i/UahiM  hp  Editorial  Staff.) 

2.  Criminal  Law  <9=»1130(4)—Appeai/— Re- 
jection or  Evidence. 
Where  errors  were  assigned  to  rulings  on 
admission  of  evidence,  but  no  brief  was  filed, 
and  DO  appearance  made  for  plaintiff  in  error 
when  case  was  called  for  submission,  it  is  not 
the  duty  of  the  Criminal  Court  of  Appeals  to 
examine  the  evidence  to  determine  whether  there 
was  error  in  admission  or  rejection  of  evidence. 

Appeal  from  District  Court,  Delaware 
County;    John  H.  Pitchfbrd,  Judge. 

Henry  Ballard  was  convicted  of  assault 
with  Intent  to  kill,  and  he  appeals.   Affirmed. 

J.  Berry  King,  of  Muskogee,  for  plaintiff  In 
error. 

The  Attorney  General,  and  W.  O.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Plaintiff  In  error,  Henry 
Ballard,  was  convicted  In  the  district  court 
of  Uvluware  county  on  tin  Information  charge 
Ing  that  in  said  county  on  or  about  the  19th 
day  of  December,  1915,  be  did  shoot  with  In- 
tent to  kin,  one  William  Sheldon,  with  a 
breech-londlng  shotgun,  and  his  punish- 
ment was  fixed  at  imprisonment  in  the  pen- 
itentiary for  eight  years.  From  the  Judg- 
ment and  sentence  in  accordance  with  the 
verdict,  an  appeal  was  perfected  by  tiling  In 
this  court  on  May  14,  1917,  petition  In  error 
with  case-made. 

[1]  The  evidence  for  the  state  tended  to 
show  that  the  shooting  occurred  on  a  public 
road  near  Beavers  springs:  that  William  Shel- 
don, a  deputy  United  States  marshal,  and 
another  offlcer,  were  camped  by  the  roadside 
waiting  for  whisky  runners,  and  the  defend- 
ant and  another  person  drove  by  In  a  wagon, 
and  they  followed  them  and  ordered  them  to 
stop,  and  the  defendant  fired  three  shots  at 
them,  one  of  the  shots  striking  Sheldon  In 
the  side.  There  was  about  20  gallon  Jugs  of 
whisky  in  the  wagon  driven  by  the  defend- 
ant 

As  a  witness  In  his  own  behalf,  the  defend- 
ant testified: 

My  name  is  William  H.  Ballard,  better  known 
as  Henry  Ballard.  I  live  at  Tahlequah.  I  went 
to  the  stillbouse  for  a  load  of  whisky  and  got  it. 


Another  fellow  was  there  who  had  two  gaHons 
of  whisky,  and  I  let  him  put  his  whislcy  in  my 
wagon,  and  we  started  back  and  got  down  to 
Beavers  springs.  There  Is  where  the  shooting 
took  place.  The  first  thing  that  attracted  my 
attention,  the  fellow  with  me  grabbed  up  the 
gun.  I  started  to  jump  out  of  the  wagon,  and 
I  was  shot.  I  did  not  know  the  fellow  that  was 
with  me.  I  walked  back  to  Siloam  and  got  a 
buggy  and  went  home.  '  I  did  not  fire  the  shot. 
The  fellow  that  was  with  me  fired  the  shot. 
The  whisky  in  the  wagon,  except  ills  two  gal- 
lons, belonged  to  me. 

[2]  The  errors  assigned  are  in  effect  that 
the  court  erred  in  overruling  the  demurrer 
to  the  Information,  and  in  overruling  a  mo- 
tion for  a  change  of  venue,  and  in  rulings  on 
the  admission  of  evidence,  and  In  certain  in- 
structions given  to  the  Jury,  and  that  tbe 
verdict  is  contrary  to  the  law  and  the  evi- 
dence. No  brief  had  been  filed  and  no  ap- 
pearance made  for  plaintiff  In  error  when  tbe 
case  was  called  for  submi.sslon.  In  ,ca3ea  of 
this  kind,  we  do  not  consider  It  tbe  duty  ot 
the  court  to  go  Into  an  examination  of  the 
evidence  to  determine  whether  or  not  the 
trial  court  erred  in  the  admission  or  rejec- 
tion of  testimony.  We  have  examined  tbe 
Information,  the  instructions  of  the  court, 
and  we  have  discovered  no  error  which  would 
warrant  a  reversal  of  the  Judgment 

In  Love  v.  State,  15  Okl.  Cr.  — ,  177  Pad 
3S7,  it  is  said: 

"Under  our  statutes,  a  peace  officer  has  the 
right,  and  it  is  his  duty,  to  arrest  one  who  is 
committing  a  public  offense  in  his  presence  and 
to  use  such  force  as  may  be  necessary  to  effect 
the  arrest,  and  If  the  person  committing  the  of- 
fense resists  arrest,  and  in  so  doing  kills  the 
officer,  he  is  guilty  of  murder,  if  he  knew  that 
tbe  person  attempting  to  make  the  arrest  was 
an  officer,  and  at  least  gnilty  of  manslaughter  In 
the  first  degree  if  he  did  not  know  it 

"The  officer  being  in  the  right  and  in  tbe  dis- 
charge of  bis  duty,  the  person  resisting  arrest 
does  it  at  his  peril,  and,  if  be  kills,  he  is  gnilty 
of  murder  or  manslaughter,  as  it  may  appear 
that  he  knew  or  did  not  know  tbe  character  in 
which  the  officer  was  acting.  In  Collegenia  v. 
Stnte.  9  Okl.  Cr.  42.^.  1.12  Pac  S75.  it  is  said: 

"  'An  arrest  by  a  peace  officer  without  a  war- 
rant for  a  public  offense  committed  or  attempted 
in  his  presence,  made  in  substantial  compliance 
with  the  terms  of  the  statute.  Is  a  legal  arrest, 
which  no  one  can  lawfully  resist  and  the  officer 
may  use  whatever  force  is  reasonably  necessary 
to  prevent  an  escape  and  secure  the  offender; 
but  the  officer  must  use  no  more  force  and  vio- 
lence than  is  reasraiably  necessary  to  secure  the 
arrest' " 

Tbe  evidence  was  sutUcient  to  support  tbe 
verdict  and  there  was  no  abuse  of  discre- 
tion by  the  court  below  in  refusing  to  graat 
a  change  of  venue. 

We  find  no  error  in  tbe  record,  and  tbe 
judgment  is  affirmed. 

ARMSTRONG  and  MAT80N,  JJ.,  concur 
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BRANHAM  ▼.  STATB.     (No.  A-2682.) 

(Criminal  C!onrt  of  Appeals  of  Oklahoma.    Jnlj 
23.  1919.    Behearing  I>enied  Aug.  9,  1919.) 

(SylUtbut  by  the  Court.) 
L  Rape  «=»51(1)— PBBViora  ViKxcoua  Chab- 

ACTKB— E  VI DERCK— DEFEN  SB. 

A  defendant  cannot  shelter  under  a  viola- 
tion of  a  criminal  law  by  him,  and  tberpby  es- 
cape conviction.  In  a  proeecution  for  statutory 
rape  of  a  female  over  16  and  under  18  year*  of 
age,  evidence  of  an  act  of  criminal  intercourse 
by  the  defendant  and  the  prosecutrix,  prior  to 
the  time  of  the  specific  act  of  sexual  intrrcourse 
charged  in  the  information,  does  not  show  that 
the  prosecutrix  waa  not  of  chaste  and  virtuous 
character. 

2.  Cbihikal  Law  i8=s>825(1)— Request  for 
Additional  Instbuctions— Reversal. 
If  counsel  of  the  defendant  are  of  the  opin- 
ion that  additional  Instructions  should  be  giv- 
en by  the  trial  court,  it  is  their  duty  to  re- 
quest the  court  to  give  such  instructions,  and 
upon  their  failure  so  to  do,  a  conviction  will 
not  be  reversed  for  tht  failure  of  the  court  to 
give  such  instructions,  unless  such  failure — in 
the  light  of  the  entire  record — to  instruct  upon 
some  material  question  of  law  has  deprived  the 
defendant  of  some  substantial  right. 

8.  Rape  «=»52(1)— Statutory  Rape— Sufw- 
cienct  of  Evidence. 
The  entire  record  in  this  case  earefnily  ex- 
amined,  and  the  evidence  found  sufficient  to 
support  the  verdict  returned  and  Judgment  there- 
on rendered,  and  the  trial  of  the  case  free  from 
fundamental  error. 

Appeul  from  District  Court,  Caddo  Conn- 
Ijr;    Will  Linn,  Judge. 

Fred  Brauham  was  convicted  of  rape  In 
the  second  degree,  and  he  appeals.  Af- 
firmed. 

C.  H.  Carswell,  of  Anadarko,  for  plaintiff 
In  error. 

8.  I'.  Freeling,  Atty.  Gen.,  and  R.  McMU- 
Ian,  Asst  Atty.  Gen.,  for  the  State. 

AR.MSTRONG.  J.  The  plaintiff  In  error. 
Fred  Brunhuni,  was  by  Infoniintion  prose- 
cuted for  having  sexual  intercourse  with 
Uazel  Ranking,  she  being  a  female  of  tlie 
age  of  17  years,  and  of  previous  chaste  and 
virtuous  character,  and  not  the  wife  of  the 
defendant,  convicted  and  sentenced  to  Im- 
prisonment In  the  penitentiary  at  McAlester 
for  the  term  of  five  years.  To  reverse  the 
judgment  rendered  he  prosecutes  this  appeal. 

The  material  uncontradicted  evidence  is 
that  the  prosecuting  witness,  an  uninarried 
female,  under  18  years  of  age  at  the  time 
'of  the  alleged  offense,  often  spent  the  night 
In  the  home  of  the  defendant,  who  was  a 
marMed  man,  and  the  prosecuting  witness 
and   the  defendant  were  Intimate  friends; 
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that  they  often  exchanged  notea  expressing 
affection;  that  he  made  her  a  present  of  a 
watch;  that  she  became  pregnant,  and  he 
gave  her  money  so  she  could  go  away  from 
her  home,  which  was  in  the  vicinity  of  the 
defendant's  home,  so  that  her  family  would 
not  know  where  she  was;  that  the  defend* 
ant  thought  that  the  prosecuting  witness 
loved  bim,  and  that  be  expected  that  he  had 
told  her  that  be  loved  her ;  that  the  defend- 
ant had  told  Bob  Wilkinson,  a  school-teacher, 
that  he  was  having  illicit  intercourse  with 
the  prosecuting  witness ;  that  after  the  pros- 
ecuting witness  bad  given  birth  to  a  child 
defendiint  went  to  see  it,  and  said  that  ha 
was  satisfied,  prior  to  and  after  seeing  It, 
chat  It  was  bis  child. 

That  the  prosecuting  witness  and  the  de- 
fendant had  had  illicit  Intercourse  Is  admit- 
ted hy  the  defendant,  but  the  evidence  hi  in 
conflict  as  to  the  number  of  such  acta  and 
when  they  took  place,  the  proae<-uttnf;  wit- 
ness testifying  that  there  were  a  number  of 
such  actb,  and  that  all  of  said  acts  took 
place  In  the  home  of  the  defendant,  while 
the  defendant  testified  that  be  only  engaged 
in  one  act  of  sexual  intercourse  with  the 
prosecuting  witness,  and  that  was  In  a  corn- 
field. There  was  also  uncontradicted  evi- 
dence that  the  prose<-uting  witnesM  hud  never 
bad  sexual  intercourse  with  any  other  per- 
son than  the  defendant,  and  that  she  con- 
stantly associated  with  the  wife  of  the  de- 
fendant, and  went  to  the  home  of  the  ilefend- 
unt  at  the  Invitation  of  his  wife,  and  was 
on  Intimate  terms  with  the  said  wife  prior 
to  the  wife  becoming  advisiMl  of  the  wrong- 
doing of  her  husband  und  the  pnwecuting 
witness.  The  previous  character  of  the  prose- 
cntlng  witness  for  chastity  and  virtue  was 
not  attacked. 

Aniotig  other  instructions  given  the  Jury 
by  the  court,  was  Instruction  No.  7,  wbld> 
rends: 

"Oentlomen  of  the  jury,  there  has  been  of- 
fered In  this  case  evidence  of  certain  other  and 
different  alleged  acts  of  sexual  Intrrrnrrse  had 
and  acoomplislied  between  the  defendant  an<l 
the  pnwecnting  witness.  fTaxel  Riiiiking,  of 
other  than  the  speeific  act  alleged  In  the  in- 
formntion  in  this  caHe  ns  bavins  o<-curred  on 
or  about  ^—  day  of  August,  1012. 

"This  evidence,  gentlemen  of  the  jury,  was 
admitted  for  one  purpose  and  one  only,  and  that 
is  that  it  was  ciimpetent  and  reSrvaut  for  the 
purpose  of  showing  the  relations  of  the  par- 
ties and  as  corroborative  circumstances  to  be 
considered  liy  the  jury  in  detenniuing  whetlicr 
or  not  the  defendant  committed  the  apecitic  act 
charged." 

Errors  assigned  and  argued  in  defendant's 
brief  are:  (1)  The  verdict  is  not  sustained 
by  the  evidence;  (2)  that  the  court  did  not 
directly  and  specifically  Instruct  what  under 
the  law  constitutes  a  previous  chaste  and 
virtuous  character  of  the  female  under  con- 
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(fideratlpii.  The  several  otber  errors  assign- 
ed In  the  petition,  bnt  whicb  are  not  refer- 
red  to  or  argued  in  the  brief  of  defendant, 
will  be  regarded  as  abandoned,  and  will  not 
be  considered. 

[1]  The  defendant  contends,  without  cit- 
ing an  authority  in  support  thereof,  that  the 
evidence, .  especially  for  the  reason  that  it 
shows  a  previous  act  of  illicit  intercourse 
between  the  prosecuting  witness  and  the  de- 
fendant prior  to  tlie  time  of  the  act  alleged 
In  the  Information,  that  the  prosecuting  wit- 
ness was  not  of  chaste  and  virtuous  charac- 
ter at  the  time  charged  in  the  information 
Is  Insufficient  to  supi)ort  the  verdict  ren- 
dered. With  this  contention  we. cannot  agree. 
The  uncontradicted  evidence  is  that  at  the 
time  of  the  alleged  illicit  intercourse  the 
prosecuting  witness  was  under  the  age  of 
consent,  and  that  prior  to  her  Illicit  inter- 
course with  the  defendant  she  was  of  chaste 
and  virtuous  character,  and  had  never  had 
sexual  intercourse  with  any  man,  and  the 
defendant  testified  that  be  had  bad  one  act 
of  sexnal  intercourse  with  her,  and  that  he 
saw  the  child  that  was  born  to  the  defendant 
shortly  after  its  birth,  and  said  he  knew,  be- 
fore and  after  seeing  it,  that  it  was  bis  child, 
while  the  prosecuting  witness  testified  that 
she  had  had  many  acts  of  sexual  intercourse 
with  the  defendant,  and  ttaus  it  became  the 
province  of  ttie  jury  to  say  whom  tbey  be- 
lieved. That  the  prosecuting  witness  was  in- 
duced to  submit  to  tbe  criminal  embraces  of 
the  defendant  by  reason  of  her  affection 
for  him  accMituates  rather  than  palliates 
tbe  guilt  of  the  defendant  The  contention 
ef  tbe  defendant  that  the  prosecuting  wit- 
ness having  bad  sexual  intercourse  with 
the  defendant  prior  to  tbe  time  named 
in  the  information  shows  that  she  was  not 
at  the  time  alleged  in  the  Information  of 
chaste  and  virtuous  character,  and  therefore 
the  evidence  is  Insufficient  to  warrant  the 
Qonviption  of  tbe  defendant,  is  fully  answer- 
^  in  the  well-considered  opinion  of  Judge 
JDoyle  in  Castleberry  v.  State,  10  Okl.  Or. 
604, 139  Pac.  132,  adversely  to  tbe  contention 
of  the  defendant,  in  which  be  says: 

"It  is  contended,  however,  that  because  the 
prosecutrix    testified    that   the    defendant   had 
sexual  relations  with  her  prior  to  'the  ■ 
day  of  May,  1911,  the  time  alleged  in  the  in- 
dictment, she   was   not   on    the  day   of 

May,  1011,  or  at  any  time  after  the  first  act 
of  sexual  intercourse  with  the  defendant,  a  fe- 
male of  previous  chaste  and  virtuous  character; 
therefore  he  cannot  be  convicted  of  any  subse- 
quent act,  and  counsel  cite  the  case  of  State 
V.  Dacke,  59  Wash.  238,  109  Pac.  1050,  30 
L.  S.  A.  (N.  S.)  173.  This  contention  pre* 
gents  the  question  to  this  court  for  the  first 
time,  and  it  becomes  necessary  therefore  to  de- 
termine whether  a  man  may  gratify  his  lust 
and  passion  by  perBuading  a  chaste  child  to  per- 
mit him  to  have  sexnal  intercourse  with  her, 
and  afterwards  repeat  the  act,  and  then,  in  a 
prosecution  for.  *    *    *    rape,  to  take  advan- 


tage of  his  previous  defilement  Of  the  child  to 
avoid  the  application  of  the  statute.  The  tes- 
timony of  the  prosecutrix  tended  to  prove  sev- 
eral acts  constituting  the  crime  charged.  The 
defendant  did  not  move  or  request  the  court 
to  require  the  state  to  elect  on  which  act  it 
would  rely.  The  court  properly  instructed  the 
jury,  in  effect,  that  if  they  found  from  the  ev- 
idence beyond  a  reasonable  doubt  that  the  de^ 
fendant,  within  the  county  and  state,  on  the 
day  of  May,  1911,  or  at  any  time  with- 


in 3  years  prior  to  the  finding  of  the  indictment, 
did  have  sexual  intercourse  with  the  prosecu- 
trix, and  that  she  was  at  the  time  under  18 
years  of  age  and  of  previous  chaste  and  virtuous 
character,  then  they  should  find  the  defendant 
guilty  of  rape  in  the  second  degree.  Our  Code 
provides  that  an  indictment  or  information 
must  charge  bnt  one  offense.  Rev.  Laws  1910, 
i  6741." 

Regardless  of  what  may  be  held  in  otber 
Jurisdictions,  it  is  tbe  settled  law  of  this 
state  that  previous  acts  of  illicit  intercourse 
by  tbe  prosecutrix  and  the  defendant  prior 
to  the  act  laid  in  the  information  docs  not 
show  a  want  of  chastity  and  virtue  on  tbe 
part  of  tbe  prosecuting  witness  at  tbe  time 
of  tbe  act  cliarged,  and,  tbe  defendant  being 
the  author  of  her  nndoLug,  he  cannot  take 
advantage  of  bis  own  wrong  and  hide  him- 
self under  the  cloak  of  this  statutory  require- 
ment as  a  shield  for  bis  protection.  Castle- 
berry V.  State,  supra. 

In  Spencer  v.  State,  14  Okl.  Or.  182,  169 
Pac.  272,  L.  a.  A.  1018F,  692,  Judge  Matsoa 
says: 

"It  is  not  the  policy  of  tbe  law  to  encourage 
a  culpable  defense  to  an  act  which  is  itself 
criminal." 

The  court  did  not  err  in  giving  tbe  seventb 
paragraph  of  the  instruction  excepted  to. 

In  S.  G.  Smith  v.  State,  3  Okl.  Or.  629. 
108  Pac.  418,  it  is  held: 

"Upon  the  subject  of  motive  or  intent,  other 
transactions  tending  to  prove  its  criminal  ex- 
istence, even  though  they  may  involve  other  of- 
fenses, may  be  given  in  evidence  against  the  de- 
fendant, but  such  evidence  must  be  so  limited 
and  restricted  as  to  leave  the  jury  only  at  lib- 
erty to  use  it  to  discover  tbe  motive  or  intent 
actuating  the  accused  in  the  act  for  which  he 
is  on  trial." 

Other  acts  of  illicit  intercourse  than  tbe 
specific  act  charged  in  the  information  were 
iidmitted  to  be  considered  by  the  jury  alone 
for  the  purpose  of  showing  the  relations  of 
tbe  parties,  and  the  court,  in  accord  with  the 
rule  announced  in  Smith  v.  State,  supra, 
carefully  in  said  instruction  complained  of,- 
limited  and  restricted  tbe  jury  so  as  to 
leave  the  Jury  only  at  liberty  to  use  sudi  evi- 
dence to'  discover  tbe  relations  existing  be-, 
tween  tbe  parties. 

"The  general  rule  that  the  proof  of  other 
offenses  is  inadmissible,  unless  a  part  of  the 
res  gcstte,  does  not  apply  to  offenses  involving' 
sexual  intercourse,  and  evidence  of  other  acts 
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ii  admiarible  to  sbow  the  rdation  and  familiar- '  any  taxea  paid  by  him  on  the  mortgaged  prop-- 
it7  of  the  parties,  and  as  tending  to  corroborate    estj. 

the  testimony  of  the  prosecutrix  as  to  the  par-i     ;— j.  Note. — For  other  definitions,  see  Words 
ticular  act  relied  on   for  conviction."     Morris    and  Plirases,  Second  Series,  Payment  of  Taxes.] 


T.  State,  9  OkL  Cr.  241,  131  Pac.  731. 
'  "In  a  prosecution  for  statutory  rape,  evi- 
dence of  acts  of  sexual  Intercourse  between  the 
proMcatrix  and  the  defendant  occnrring  sab- 
■eqaently  and  rdated  in  time  to  the  act  upon 
which  the  prosecution  ia  based  is  admissible  to 
sbow  the  intimate  relations  and  familiarity  of 
the  parties  and  as  corroborative  of  the  ultimate 
fact  ■oui^t  to  be  proven."  Penn  v.  State,  13 
OU.  Or.  867,  164  Pac.  092,  L.  B.  A.  1017E, 
668. 

[2,3]  The  defendant  also  Insists  that  the 
conrt  committed  reversible  error  In  failing 
to  Instruct  the  Jury  directly  and  spedftcally 
what  under  the  law  constitutes  previous 
chaste  and  Tlrtnoiu  character.  Under  the 
evidence  In  this  case,  the  previous  chaste  and 
virtuous  character  of  the  prosecuting  wit- 
ness not  having  been  attacked  by  any  legal 
evidence,  we  do  not  think  It  was  prejudicial 
error  for  the  court  to  fall  to  so  instruct  the 
Jury,  especially  as  the  defendant  did  not  re- 
quest an  Instruction  In  regard  thereto. 

"If  counsel  for  defendant  are  of  the  opinion 
that  additional  instructions  should  be  given  to 
the  jury,  it  ia  their  duty  to  reduce  them  to  writ- 
ing, submit  them  to  the  trial  Judge,  and  request 
that  they  be  given  to  the  Jury.  If  they  fail 
to  do  this,  a  conviction  will  not  be  reversed  un- 
less this  court  is  of  the  opinion,  in  the  ligbt  of 
the  entire  record  and  instructions  of  th(>  court, 
that  by  the  failure  of  the  trial  court  to  Instruct 
the  jury  upon  some  material  question  of  law 
the  defendant  has  been  deprived  of  a  substantial 
right."  Lumpkin  v.  State,  6  Okl.  Cr.  489,  116 
Pac.  478. 

We  are  unable  to  see,  "In  the  light  of  the 
mtlre  record  and  instructions  of  the  court," 
and  In  the  absence  of  a  request  so  to  do, 
that  the  defendant  was  deprived  of  any  sub- 
stantial right  by  the  failure  of  the  trial 
court  to  specifically  define  what.  In  law, 
constitutes  a  previous  chaste  and  virtuous 
character. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 

DOYUS,  P.  J.,  and  MATSON,  J,,  concur. 
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(Supreme  Ck>urt  of  Idaho.    June  21,  1919.) 

1  MoBTOAOEs     iS=»128— "Patuknt  or  Tax- 

KS" — C0NSTBT7CTI0R. 

The  purchase  from  the  county  by  a  mort- 
gagee of  tax  sale  certificates  and  delinquency 
certificates  is  a  "payment  of  taxes"  within  the 
meaning  of  the  latter  term  in  a  mortgage  pro- 
viding that  it  should  secure  the  mortgagee  for 


2.  MoRTOAOES  «=>490— "Payment  of  Tax- 
es"—Purchase  BT  MORTOAG^E — RECORD. 
The  foregoing  rule  obtains  notwithstanding 
the  taxes  show  on  the  record  as  unpaid,  for  such 
certificates  show  on  their  face  that  the  county' 
has  received  the  sums  due  for  the  taxes  therein 
specified,  and  when  introduced  as  evidence  the 
certificates  become  merged  In  the  judgment  of' 
foreclosure. 


4s»116    —    AlXKOATIOIT 


Paboi. 


3.  nsmT 
Proof. 

In  supporting  an  allegation  that  a  written' 
obligation,  honest  on  its  face,  is  really  corrupt 
and  usurious,  all  material  circumstances  con-< 
nected  with  its  execution  that  tend  to  show  Ita 
real  nature  may  be  shown  by  paroL 

4.  USUBT   «s>118  —  CORTBAOT  —  AlXBQA- 

•noN— Pboof. 
When  a  contract  on  its  face  disdosea  no 
appearance  of  usury.  It  Is  presumed  to  have 
been  made  in  good  faith,  and  it  is  for  the  party 
who  alleges  that  a  corrupt  and  usurious  Intent 
lurks  behind  such  a  contract  to  prove  the  truth 
of  his  allegation. 

6.  Ust»T   4s»117  —  Pboof  —  Evidence. 

All  the  facts  constituting  usury  should  be 
proven  with  reasonable  certainty.  Evidence 
which  creates  In  the  mind  nothing  further  than 
a  mere  surmise,  suspicion,  conjecture,  or  doubt- 
ful inference  that,  the  transaction  ia  usurious, 
or  which  is  intrinsically  improbable,  is  insuffi- 
cient 

6.  CstTRT       «=»117  —  ClROUMSTAiniAIi  Bvi- 
oence. 

Whether  or  not  a  corrupt  and  usurious  in- 
tent lurks  behind  a  contract,  honest  on  its  face, 
may  be  determined  from  all  the  surrounding, 
circumstances  tending  to  show  the  real  intent 
of  the  parties  and  the  true  nature  of  the  trans- 
actfon. 

7.  Appkai.  and   Erbob   «=3l011(l)  —  Con-, 

FLICTINO   BVIDBNCE— FlNDINQ — REVIEW. 

Where  the  evidence  is  conflicting  and  there 
is  substantial  evidence  to  support  a  finding,  it 
will  not  be  disturbed. 

8.  UsUBT    «S3lll(2)  —  Dbfenbb  —  Affibiia- 
nvB  PiiEADino. 

The  defene  of  usury,  In  order  to  be  availa- 
ble in  an  action  upon  a  contract,  fair  and  hon- 
est on  its  face,  and  where  none  of  the  instru- 
ments introduced  in  evidence  disclose  on  their 
face  usury  with  respect  to  the  contract  sued 
upon,  must  be  affirmatively  pleaded  in  the  an- 
swer. Otherwise  evidence  of  usury  sought  to 
be  Introduced  by  the  defense  would  not  be  re- 
sponsive to  any  issue  In  the  case  and  would  be 
inadmissible. 

Appeal  from   District   Court,   Clearwater 
County;   Edgar  C.  Steele,  Judge. 

Action   to   foreclose   mortgages   by   Erick 
Olson  against  Henry  Caufleld,  as  adminla- 
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trator  of  Jatnea  O'Hara,  deceased,  and  an- 
other. '  Judgment  for  plaintiff,  and  defend- 
ants appeaL    Affirmed. 

Chas.  L.  McDonald  and  Clay  McNamee, 
both  of  Liewiston,  for  appellants. 

F.  E.  Smith;  of  Oroflno,  and  3.  R.  Becker 
and  F.  S.  Randall,  both  of  Lewlston,  for 
respondent. 

BUDGE!,  J.  This  Is  an  action  to  foreclose 
two  mortgages,  covering  the  same  property, 
given  by  Juiiies  O'Hara,  deceased,  and  Bel- 
zlmere  O'ilura,  bis  wife,  to  respondent  The 
first  was  given  on  February  8,  1009,  as  se- 
curity for  a  note  of  that  date  for  $1,314,  due 
January  1,  1012,  bearing  interest  at  the  rate 
of  10  per  cent,  per  annum.  The  second  was 
given  on  December  16,  1813,  securing  a  note 
for  $1,218.73,  due  December  16,  1914.  which 
also  bore  10  per  cent  Interest  until  maturity 
and  12  per  cent  thereafter.  The  defense 
with  respect  to  both  of  the  foregoing  notes 
and  mortgages  is  usury. 

Judgment  was  entered  in  favor  of  respond- 
ent for  the  principal  sums  Included  in  the 
notes  and  mortgages,  together  with  the  ac- 
crued interest  costs,  attorney  fees,  and  cer- 
tain taxes  paid  by  respondent  and  decreeing 
the  foreclosure  of  the  mortgages.  This  ap- 
peal is  from  the  Judgment 

We  are  met  In  limine  with  a  motion  to  dis- 
miss the  appeal  and  a  motion  to  strike  ap- 
pellants' brief  from  the  flies  of  this  court 
Both  motions  are  denied. 

[1,  2]  At  the  trial  no  effort  was  made  to 
introduce  any  evidence  on  the  issue  of  usury 
as  to  the  first  mortgage,  and  the  only  point 
relied  upon  by  appellants  affecting  the  flrst 
mortgage  relntes  to  the  admissibility  of  a 
tax  sale  certificate  for  the  1912  taxes  on  the 
property  covered  by  the  mortgage,  issued 
to  respondent  for  the  sum  of  $29.87,  and  a 
delinquency  .certificate  for  the  1913  taxes  on 
the  same  property  for  $29.45,  assigned  by 
the  county  auditor  of  Clearwater  county  to 
the  respondent 

The  right  of  respondent  to  recover  for  tax- 
es paid  by  him  on  the  mortgaged  land  Is  not 
questioned,  but  it  is  contended  by  appellants 
that  while  these  certificates  are  outstanding, 
the  taxes  show  on  the  record  as  unpaid,  nnd 
that  there  Is  nothing  to  prevent  respondent 
from  assigning  these  certificates  to  an  inno- 
cent purchaser,  thus,  in  the  event  of  a  re- 
demption from  the  mortgage  sale,  leaving  the 
certificates  still  to  redeem,  although  paid  for 
In  redeeming  the  property. 

There  is  no  force  in  this  contention.  The 
certificates  show  on  their  face  that  respond- 
ent has  paid  to  the  county  the  sums  due  for 
the  taxes  therein  specified.  The  certificates 
were  admitted  in  evidence  and  were  merged 
in  the  Judgment  of  foreclosure. 

[S-t]  The  consideration  going  to  make  up 
the  amount  $1,218.73,  specified  in  the  sec- 
oni  note  and  mortgage  of  December  16, 1913. 


consisted  of  nnpaid  interest  wliidi  had  a<y 
crued  on  the  first  note,  certain  obligations 
paid  by  respondent  for  and  on  behalf  of  the 
deceased,  and  additional  money  advanced. 
There  is  nothing  on  the  face  of  the  note  or 
the  mortgage  which  would  tend  to  indicate 
usury.  But  it  is  contended  by  appellants 
that  notwithstanding  the  rate  of  Interest 
appearing  upon  the  face  of  the  note  and 
mortgage  is  legal,  there  was  an  independent 
agreement  between  respondent  and  the  de- 
ceased with  respect  to  this  second  mortgage^ 
made  at  the  time  the  same  was  given,  that  in 
the  event  any  of  the  Interest  thereon  should 
not  be  paid  when  due,  such  Interest  should 
also  draw  interest  i-  e.«  the  interest  should 
be  compounded. 

The  testimony  of  respondent  la  to  the 
effect  that  no  agreement  to  pay  compound 
Interest  was  entered  into,  and  that  no  com- 
pound Interest  was  charged  or  collected.  The 
only  testimony  in  support  of  appellants'  con- 
tention is  that  of  Edwin  O'Hara,  a  son  of 
the  deceased,  who  testified  that  he  was  pres- 
ent when  deceased  and  respondent  had  a 
conversation  over  making  the  last  loan,  and 
that: 

"They  agreed,  then,  that  the  interest— that, 
if  he  could  not  meet  the  interest  after  that  be 
was  to  pay  interest  on  that  .and  he  said,  if  he 
would  pay  him  the  interest  he  could  take  that 
interest  and  lend  it  out  and  get  money  on  tliat, 
and  he  thought  he  Bhould  receive  that  from  us." 

On  cross-examination  he  testified  as  fol- 
lows: 

"Q.  Was  this  mortgage  made  there  at  home^ 
at  the  time  of  the  conversation  you  have  tes- 
tified to?  A.  No;  they  had  an  understanding 
as  to  what  they  were  going  to  put  in  the  mort- 
gage. 

"Q.  Were  you  present  at  the  time  the  mort> 
gage  was  executed?    A.  No. 

"Q.  Or  the  note?    A.  No. 

"Q.  How  long  ago  was  that  conversation  yon 
have  testified  to?  A.  It  would  be  foor  years 
ago  this  fall." 

It  is  apparent  from  this  witness'  testimony 
that  this  conversation,  if  it  ever  took  place^ 
happened  several  days  before  the  second  note 
and  mortgage  were  actually  given.  What- 
ever understanding  respondent  and  deceased 
may  have  had  with  reference  to  what  they 
were  going  to  put  in  the  mortgage,  it  is  ap- 
parent from  the  note  and  mortgage  tliat  no 
such  provision  for  compound  Interest  was 
ever  included  therein,  and  while  it  is  true 
that: 

"In  supporting  an  allegation  tiiat  a  written 
obligation,  honest  on  its  face,  is  really  corrupt 
and  usurious,  all  material  circumstances  con- 
nected with  its  execution  that  tend  to  show  its 
real  nature  may  be  freely  shown  by  parol**  (3^ 
Cyc.  1054) 

— ^it  is  also  true  that: 

"When  a  contract  on  its  foce  dtscloaes  no  ap- 
pearance of  usury,  it  is  presumed  to  have  been 
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nade  in  good  faith.  And  it  i«  for  the  party  wbo 
alleges  that  a  corrupt  and  nsiirioas  intent  lurks 
behind  snch  a  contract  to  prove  the  truth  of  hii 
■negation."    89  Cyc.  1052 ;   IS  C,  J.  779. 

"The  law  requires  that  all  the  facts  conati- 
tDting  usury  should  be  proven  with  reasonable 
certainty.  And  evidence  which  creates  in  the 
mind  nothing  further  than  a  mere  surmise,  sus- 
picion, conjecture,  or  doubtful  inference  that 
the  transaction  is  usurious,  or  which  is  intrin- 
Bcally  improbable,  la  insuffldoit."  89  Gyc. 
lOM;   ISO.  J.  779. 

The  fact  at  issue  in  ^nch  cases  may  be  de- 
termined by  inference  from  all  the  surround- 
ing drcumstances  of  the  case,  tending  to 
show  the  real  intent  of  the  parties  and  the 
ti^e  nature  of  the  transaction  in  question. 
E<\-ery  fact  and  drcnmstance  in  evidence  in 
this  case,  other  tlian  the  testimony  above 
quoted  as  to  a  conversation  had,  if  at  all, 
some  time  prior  to  the  actual  consummatlcMi 
of  the  contract,  argnes  strongly  against  any 
nsurlons  element  in  the  transaction.  Re- 
spondent had  carried  the  first  loan  for  near- 
ly five  years  without  collecting  any  interest. 
Notwithstanding  this,  he  paid  out  additional 
money  for  taxes  on  the  property,  paid  up  a 
number  of  deceased's  outstanding  obligations, 
loaned  him  additional  money,  and  took  a  sec- 
ond mortgnge  on  the  property.  There  Is  cer- 
tainly nothing  which  can  be  gleaned  from 
these  circumstances  which  would  indicate 
any  Intention  on  the  part  of  respondent  to 
take  any  illegal  advantage  of  the  deceased. 

[7]  Furthermore,  upon  conflicting  evidence 
the  court  found  that  the  allegation  of  usury 
-was  not  supported  by  the  evidence  and  was 
Tintme,  which  finding,  under  the  well-known 
mle  of  this  court,  will  not  disturbed.  We 
are  satisfied  that  the  court  committed  no  er- 
ror in  finding  against  appellants  on  the  Is- 
Boe  of  usury. 

[I]  Although  It  appears  that  the  case  was 
tried  upon  the  theory  that  the  defense  of 
nsury  went  to  both  causes  of  action,  we  are 
constrained  to  observe  that  the  answer  does 
not  even  purport  to  allege  usury  with  re- 
spect to  the  second  note  and  mortgage. 

While  it  was  said  by  this  court  that  "un- 
der our  statutes  it  Is  not  necessary  to  set  up 
by  plea  the  defense  of  usury"  (Cleveland  v. 
Western  Loan  &  Savings  Co.,  7  Idaho,  477, 
at  page  480,  63  Pac.  885),  and  while  C.  L. 
I  1540,  provides  that,  'if  it  Is  ascertained  in 
any  suit  brought  on  any  contract,  that  a  rate 
of  interest  has  been  contracted  for  greater 
than  is  authorized  by  this  chapter  •  •  •  " 
the  court  is  to  enforce  the  penalties  therein 
prescribed,  the  mle  announced  in  the  latter 
case  would  only  apply  where  the  usurious 
nature  of  the  contract  appeared  either  upon 
the  face  of  the  pleadings  or  upon  the  face  of 
Instruments  Introduced  in  evidence.  Where 
the  contract  is  fair  and  honest  on  its  face, 
the  defense  of  nsury  must  be  pleaded  a£9rma- 
tively   In  the  answer.     Otherwise  evidence 
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outside  of  the  contract,  trading  to  show  the 
usurious  nature  thereof,  would  not  be  re- 
sponsive to  any  issue  in  the  case,  would  be 
inadmissible,  and  there  would  be  no  means 
by  which  it  could  be  ascertained  that  a  rate 
of  interest  had  been  contracted  for  greater 
than  Is  authorised  by  law. 

The    Judgment    Is    affirmed.      Costs    are 
awarded  to  respondent 

MORGAN,  0.  J.,  and  RICB,  J„  concur. 
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(Snpreme  Court  of  Idaho.    June  19,  1919.) 

1-  Taxation    «=»203— BxnarprroNS— Oonoti- 
TnTIONAL  Pbovisions— Pbesohption. 
All   property   in  Idaho,   not   exprensly   ex- 
empted. Is  subject  to  assessment.     Exemption 
from  taxation  is  never  presumed. 

2.  Taxation  «=3219—Automobiij»— Posses- 
sion OF  DiiAUM—ExiafPTioN— Statute. 
Under  Comp.  Laws  |  133:1  (Sess.  Laws 
1913,  c.  68)  making  all  property  within  the 
state  not  expressly  exempted  subject  to  assess- 
ment and  taxation,  automobiles  kept  for  sale 
by  a  dealer  are  not  exempt,  notwithstanding 
Comp.  Laws  {{  ^:10a,  63:12,  63:19,  63:21 
138 :4t  exempting  motor  vehicles  properly  reg- 
istered, demonstrators,  etc,  for  which  required 
fee  has  been  paid. 

Appeal  from  District  Court,  Kootenai 
County;    R.  N.  Dunn,  Judge. 

Action  by  Kootenai  County  against  Seven- 
Seven  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

McCarthy  &  Edge  and  George  D.  Lantz, 
all  of  Spokane,  Wash.,  and  W.  H.  Bonne- 
ville, of  Goeur  d'Alene,  for  appellant 

Bert  A.  Reed  and  McFarland  &  McFarland, 
all  of  Coeur  d'Alene,  for  respondent 

MORGAN,  C.  J.  This  is  an  appeal  from  a 
Judgment  for  a  sum  of  money  found  to  be 
due  to  respondent  as  taxes,  for  the  year 
1917,  on  80  automobiles  kept  for  sale  by 
appellant  who  was  a  dealer  in  motor  vehi- 
cles. The  only  question  in  the  case  Is  as  to 
whether  or  not  the  pr<^>ert7  In  question  Is 
exempt  from  taxation. 

[1,  2]  C.  L.  {  133:1  (Sess.  L.  1913,  c.  58,  p^ 
174)  Is  as  follows:  "All  property  within  the 
Jurisdiction  of  this  state,  not  expressly  ex- 
empted, is  subject  to  assessment  and  taxa- 
tion." One  of  the  classifications  of  property 
so  exempted  is  "motor  vehicles  properly 
registered  and  for  which  the  required  fee 
has  been  paid.  •  •  •  "  O.  L.  |  133:4t 
(Sess.  L.  1915,  c.  64,  p.  168).  a  L.  |  63:12, 
declares  that,  except  as  in  that  chapter  pro- 
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Tided,  no  motor  vehicle  eibaU  be  operated, 
or  driven  upon  any  public  highway  or  street, 
until  it  shall  have  been  registered  with  the 
secretary  of  the  state  highway  commission. 
In  order  to  procure  the  registration  and 
licensing  of  a  motor  vehicle  it  is  necessary 
to  pay  a  fee  which  was,  prior  to  and  at  the 
time  the  assessment  in  this  case  was  made 
(In  case  of  a  motor  vehicle  other  than  a 
motorcycle)  from  $15  to  $40,  according  to  the 
horse  power  of  the  machine  to  be  registered. 
Sess.  Ia  1915,  c.  64,  p.  166.  These  fees  were, 
and  are,  collected  annually,  and  the  revenue 
derived  therefrom  is  used  in  building  and 
maintaining  public  roads.  O.  L.  {  63:10a 
(Sess.  I/.  1915,  c  64,  p.  165). 

It  was  provided  in  Sess.  L.  1915,  c.  64,  p. 
168,  and,  as  amended,  is  incorporated  in  O. 
L.  I  63:21,  that  motor  vehicles  operated  by 
dealers  and  manufacturers,  for  the  purpose 
of  testing,  demonstrating  or  selling,  shall  be 
exempt  from  the  necessity  of  individual  reg- 
istration, provided,  the  dealer  or  manufac- 
turer shall  have  registered  as  such  with  the 
secretary  of  the  state  highway  commission. 
That  section  also  prescribes  the  fee  which 
shall  be  paid  for  a  license  to  engage  in  and 
conduct  the  business  of  dealer  In  or  manu- 
facturer of  motor  vehicles. 

C.  L.  {  63:19  (Sess.  L.  1916,  c  64,  p.  168) 
is  as  follows : 

"The  registration  fees  imposed  by  this  chap- 
ter upon  motor  vehicles  other  than  the  registra- 
tion fees  required  of  dealers  and  manafactarers, 
shall  be  in  lien  of  all  taxes  thereon,  general  or 
local,  and  any  such  motor  vehide  properly 
registered  and  for  which  the  required  fee  has 
been  paid,  shall  be  exempt  from  taxation." 

Article  7,  i  6,  of  the  Constitution,  provides: 

"All  taxes  shall  be  uniform  npon  the  same 
class  of  subjects  within  the  territorial  limits, 
of  the  authority  levying  the  tax.  •  •  •  Pro- 
vided, that  the  Legislature  may  allow  such  ex- 
emptions from '  taxation  from  time  to  time  as 
shall  seem  necessary  and  just.    •    •    «  '• 

Appellant  contends  that  the  statutes  ex- 
empting motor  vehicles,  upon  which  have 
been  paid  the  license  or  registration  fees,  are 
violative  of  the  constitutional  mandate,  above 
quoted,  for  uniformity  of  taxation  and  that 
because  automobiles  upon  which  such  fees 
have  been  paid  escape  assessment,  those  in 
the  hands  of  dealers,  upon  which  they  have 
not,  must  also  be  exempted. 

The  Legislature  has  recognized,  for  the 
purpose  of  exemption,  a  classlflcation  of 
motor  vehicles  upon  which  registration  fees 
for  the  benefit  of  the  public  highways  of  the 
Slate  have  been  paid,  and  this  court  has  held 
the  law  to  be  not  violative  of  article  7,  I  5, 
of  the  Constitution.  Adienbach  v.  Kincaid, 
25  Idaho,  768,  140  Pac.  529.  It  Is  not  neces- 
sary to  decide,  in  this  case,  whether  such 
classification  is  constitutional  because,  even 
if  it  should  be  held  that  It  Is  not,  it  would 


result  In  the  taxation  of  all  motor  vehicles  in 
the  state,  not  in  the  exemption  of  appellant's 
property,  for  it  is  clearly  the  legislative  in- 
tent tliat  automobiles  in  the  hands  of  dealers 
shall  be  assessed  for  taxation.  The  Supreme 
Court  of  Washington,  in  Trimble  v.  City  of 
Seattle,  64  Wash.  102,  116  Pac.  647,  announc- 
ed the  rule  of  law  properly  applicable  to  this 
case,  saying: 

"That,  inasmuch  as  taxation  is  necessary  to 
the  existence  and  perpetuation  of  government, 
there  will  be  no  implied  exemptions  ftom  that 
burden." 

See,  also,  87  Cyc.  891;  Kidd  ▼.  Roberta, 
43  Okl.  603,  143  Pac.  862. 

The  Judgment  Is  affirmed.  Costs  awarded 
to  respondent. 

RICE  and  BUDCKB,  JJ.,  ooncnb 


(64  Utah,  CM) 
OGDEN  ClXr  T.  LEO.    (No.  3352.) 

(Supreme  <3ourt  of  Utah.    June  26,  1919.) 

1.  INNKKEPEBS  «=s>2— Polios  Powjm— Power 
TO  Reoclatx  Restaurants. 

In  view  of  Comp.  Laws  1917,  {  570x38,  con- 
ferring power  upon  cities  to  license,  tax,  and 
regulate  restaurants,  hotels,  etc.,  and  section 
570x87,  authorizing  cities  to  pass  ordinances 
necessary  to  preserve  the  morals,  etc.,  a  city  is 
not  without  power  to  pass  an  ordinance  reason- 
ably regulating  the  business  of  conducting  res- 
taurants. 

2.  Mtjnicipai,  Corporations  «=»611— Regu- 
lation or  Occupations  —  "REOtTLATE"  — 
Meaniro. 

The  power  of  a  city  to  "regulate"  a  particu- 
lar calling  or  business  as  conferred  by  statute 
(Comp.  Laws  1917,  {  570x38)  hnpUes  the  right 
to  prescribe  and  enforce  all  such  proper  and 
reasonable  rules  and  regulations  as  may  be 
deemed  necessary  and  wholesome  in  conducting 
such  boainess  in  a  proper  and  orderly  manner 
(citing  Words  and  Phrases,  First  and  Sec<md 
Series,  Regulate). 

3.  Municipal  Corporations  «=»e25— Polics 
Power  —  Regulation  or  Business  —  Rea- 
sonableness. 

An  ordinance  regulating  a  business  must  be 
reasonable,  and  its  provisions  cannot  be  opprea- 
sive  nor  an  arbitrary  interference  with  the  busi- 
ness or  calling  which  is  regulated. 

4.  Innkeepers  e=»2— Police  Power— Regu- 
lation or  Restaurants— Reasonableness. 

An  ordinance  prohibiting  the  maintenance 
rof  booths  exceeding  certain  specified  dimensions 
in  restaurants  and  public  eating  places,  being 
designed  to  prevent  persons  inclined  to  violate 
both  law  and  good  morals  from  gathering  in 
such  places,  is  not  an  unreasonable  interference 
with  a  legitimate  business. 
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6.  If DITZCrPAI.  COXPOBATIOin    «=3l22(9-^B- 

HRANCEs — Vauditt— Presumption. 
Where  there  U^  nothing  on  the  face  of  an 
(^dinance-  regulating  the  size  of  booths  in  res- 
taorants  to  show  it  is  unreasonable,  that  it  is 
unwarranted  interference  with  a  proper  busi- 
ness, or  that  the  conditions  in  the  city  are  not 
inch  as  to  require  regulation,  it  will  be  presum- 
ed that  the  city  authorities  were  warranted  in 
passing  the  ordinance. 

Appeal  from  District  Conrt,  Wd)er  County; 
A.  E.  Pratt,  Jndge. 

John  Doe  Leo  was  convicted  of  violating 
a  certain  ordinance  of  Ogden  City,  a  munici- 
pal corporation,  regulating  restaurants  or 
pnUlc  eating  places,  and  appeals.  Judgment 
afllrmed. 

A.  O.  Horn  and  George  Halverson,  both 
of  Ogden,  for  appellant. 

W.  H.  Reeder,  Jr.,  and  D.  I<.  Stlne,  both  of 
Ogden,  for  respondent. 

B^BICK,  J.  Tlie  defendant  was  charged 
with  and  convicted  of  violating  a  certain  or- 
dinance of  Ogden  City  regulating  restanrants 
or  public  eating  places,  and  appeals. 

The  part  of  the  ordinance  which  is  in  ques- 
ttoa  here  reads  as  follows: 

"It  shall  be  unlawful  for  any  person,  firm  or 
CMporation  to  keep,  maintain,  or  operate  any 
such  public  eating  or  drinking  place  containing 
in  the  public  eating  or  drinking  room  or  hall 
thereof  any  booths  or  stalls  constructed  by 
means  of  or  by  the  use  of  partitions,  curtains  or 
screens  which  shall  be  higher  than  three  feet 
six  inches  from  the  surface  of  the  floor  of  such 
room  or  hall  provided  that  on  any  mezzanine.  Or 
higher  floor,  or  platform  of  such  public  dining 
or  drinking  room  or  hall,  and  wholly  witliin 
such  coom  or  hall,  enclosed  by  the  walls  and 
ceiling,  it  shall  be  unlawful  to  keep  or  maintain 
any  such  booth  or  stall  of  any  height,  kind  or 
description. 

"To  improve  the  morals,  peace  and  good  order 
dt  the  inhabitants  of  Ogdoa  City  it  is  deemed 
necessary  by  the  board  of  commissioned  there- 
of that  this  ordinance  be  passed  and  become  ef- 
fective .immediately." 

The  facts  disclosed  by  the  record  are  v^ry 
brief.  The  defendant  owns  and  conducts  a 
public  eating  place  under  the  name  of  "Al- 
bambra  Caf&"  The  room  in  which  the  busi- 
ness is  conducted  is  approximately  110  feet 
In  length  north  and  south  and  about  25  feet 
wide  east  and  west  In  the  front  part  of  the 
room  there  is  an  open  space  of  about  2S  by 
25  feet,' on  one  side  of  which  are  four  tables 
vfith  four  chairs  to  each  table  and  on  the 
other  side  two  tables  with  chairs  and  a  desk 
In  front  of  the  two  tables.  Immediately  back 
of  this  open  space  the  defendant  maintains 
what  are  called  "booths,"  of  which  there  are 
four  along  the  east  wall  or  side  of  the  room 
and  four  along  the  west  side  with  an  alley- 
way'bptween  the  booths  6  feet  in  width.    The 


walls :  of  these  booths  are  made  of  thin  boards 
7  feet  high,  and  the  booths  are  7  feet  square 
with  a  doorway  3  feet  6  Inches  wide  leading 
from  the  alleyway  aforesaid  into  each  booth. 
Thfese  booths,  eight  in  number,  therrfore,  con- 
stitute eight  private  rooms  or  compartments ; 
each  room  having  a  table  and  four  chairs. 

The  validity  of  the  ordinance  prohibiting 
the  malDtenanee  of  such  bootlis  is  assailed 
upon  two  grounds:  (1)  That  Ogden  City  ex- 
ceeded the  power  conferred  upon  it  by  the 
statute  in  adopting  the  ordinance;  and  (2) 
that  the  ordinance  is  unreasonably  oppress- 
ive and  constitutes  an  undue  interference 
with  a  legitimate  and  lawful  business,  and 
is  for  that  reason  void.  In  support  of  their 
contention,  counsel  for  defendant  have  cited 
the  following  cases:  Bennett  v.  Pulaski, 
(Tenn.  Ch.  App.)  62  S.  W.  913,  47  L.  B.  A, 
278;  Champer  v.  Greencastle,  138  Ind.  339, 
86  N.  E.  14,  24  U  R.  A.  768,  46  Am.  St.  Bep. 
390;  Long  V.  Tax  District,  76  Tenn.  (7  Lea) 
133,  40  Am.  B^.  66;  Tee  Oee  v.  San  Fran- 
cisco (D.  C.)  236  Fed.  757;  People  v.  Chica- 
go, 261  m.  16,  103  N.  E.  609,  49  L.  R.  A.  (N. 
S.)  438,  Ann.  Cas.  1915A,  292 ;  People  v.  Oak 
Park,  268  111.  256,  109  N.  E.  11;  State  v.  Ash- 
brook,  154  Mo.  376,  55  S.  W.  627,  48  L.  B.  A. 
265,  77  Am.  St  Bep.  765.  While  in  some  of 
the  foregoing  cases  it  is  held  that  the  munic- 
ipality was  without  authority  to  pass  the 
ordinances  there  in  question,  yet  the  hold- 
ings are  all  under  statutes  different  from 
ours,  and  the  regulations  and  restrictions 
there  imposed  were  of  quite  a  different  na- 
ture. .  We  sliall  hereinafter  more  fuUy  con- 
sider some  of  the  foregoing  cases. 

[1, 2]  Beferrrlng  now  to  our  statute,  we 
find  that  Co'mp.  Laws  Utah  1917,  g  670x38, . 
^mong  other  things,  expressly  confers  power 
upon  all  the  cities  of  this  state  to  "license, 
tax  and  regulate  •  •  •  restaurants,  ho- 
tels, taverns,  theaters,  opera  houses,  music 
halls,,  boarding  houses,  eating  bouses,  chop 
houses,  lodging  houses,"  etc.  The  statute 
(570x87)  further  authorizes  all  cities  to  "pass 
all  ordinances  and  rules,  and  make  all  regu- 
lations, not  repugnant  to  law,  necessary  for 
carrying  Into  effect  or  discharging  all  pow- 
ers and  duties  conferred  by  this  chapter,  and 
such  as  are  necessary  and  proper  to  provide 
for  the  safety,  and  preserve  the  health,  and 
promote  the  prosperity.  Improve  the  morals, 
peace,  and  good  order,  comfort,  and  conven- 
ience of  the  city  and  the  inhabitants  there- 
of," etc.  The  statute  thus  confers  ample 
power  upon  cities  to  make  all  reasonable  and 
proper  regulations  of  the  various  business 
enterprises  mentioned  in  the  statute.  Not- 
withstanding the  foregoing  provisions,  coun- 
sd  for  defendant  contend  tlrnt  all  that  Og- 
den City  is  empowered  to  do  by  virtue  of 
the  foregoing  provisions  is  merely  to  "require 
the  parties  engaged  In  a  business  to  take  out 
a  license  and'  regulate  Its   collection."     In 
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onr  JndRinent  sach  la  not  tbe  nsnal  and  ordi- 
nary meaning  given  to  the  term  "to  regulate" 
by  the  courts.  A  large  number  of  adjudica- 
tions of  the  phrase  "to  regulate"  are  given 
in  4  Words  and  Phrases,  second  series,  234, 
among  which  are  the  following: 

"  To  regulate'  means  to  adjust  by  role,  meth- 
od, or  established  mode;  to  subject  to  govern- 
ing principles  or  laws." 

Again: 

"  To  regnlate'  means  to  prescribe  the  manner 
in  which  a  thing  licensed  may  be  conducted; 
a  lu-ense  itself  being  the  permit  or  authority  to 
conduct  and  carry  on." 

Another: 

"While  the  word  'regulate'  has  been  given  a 
comiirt-henslve  meaning  and  construed  to  signi- 
fy btitb  government  and  restriction,  thereby  in- 
clnding  in  an  act  all  subjects  germane  to  the 
subjrt-t  named.  It  doc>s  not  so  much  Imply  cre- 
ating a  now  thing  as  arranging  in  proper  order 
and  controlling  that  which  already  exists." 

The  forpgotng  illustrations  are  quite  suffi- 
cient to  show  that,  where  the  power  "to  reg- 
ulate" n  pnrticulur  calling  or  business  Is  con- 
ferred on  a  city,  it  authorizes  such  city  to 
prescTilie  and  enforce  all  such  proper  and 
reasonable  rules  and  regulations  as  may  be 
deemed  necessary  and  wholesome  In  conduct- 
ing tbe  business  in  a  pro|ier  and  orderly  man- 
ner. To  "regulate"  therefore  Implies  the 
right  to  prescribe  rules  and  regiilntlons  for 
the  conduct  of  the  tiusiness  regulated.  The 
statute.  In  authorizing  tbe  cities  of  this  state 
to  regulate  restaurants  and  eating  houses, 
therefore,  conferred  the  power  upon  Ogden 
City  to  pass  reasonable  ordinances  regulnttng 
such  enterprises.  The  contention  that  Ogden 
City  was  without  authority  to  pass  an  ordi- 
nance reguliiting  the  business  of  conducting 
restaurants  or  eating  bouses  must  therefore 
fail. 

[3-S1  This  brings  na  to  the  second  assign- 
ment, nnniely.  is  the  ordinance  in  question  In- 
valid upon  the  ground  of  being  oppressive  or 
an  unn-nsonnble  Interference  with  a  legltl- 
mnte  business  enterprise?  While  It  Is  true 
thiit  a  business  may  be  regulated.  It  is  equal- 
ly tnie  thiit  su<-b  regulation  must  be  within 
the  iKtunds  of  renson:  that  is,  the  regula- 
tory ordinance  must  be  reasonable,  and  its 
provisions  cannot  he  oppressive  and  a  mere 
arbitrary  Interference  with  the  business  or 
cnlling  which  is  regulated.  A  lawful  busi- 
ness or  cnlling  mny  not,  under  the  guise  of 
regulation,  be  unreasonably  interfered  with 
even  by  the  exercise  of  the  police  power.  The 
question  therefore  Is:  Is  tbe  ordinance  in 
question,  in  prohibiting  the  maintenance  of 
booths  as  therein  set  forth,  an  unreasonable 
interference  with  defendant's  business?  The 
record  U  entirely  devoid  of  anything  from 
which  we  can  Judge  or  determine  the  condi- 
tion prevailing  in  Ogden  City  which  may 
have  induced  the  city  authorities  to  pass  the 


ordinance  In  qnestlon.  b  that  regard  conn- 
sel  have  not  taken  ns  Into  their  confldence.  ex- 
cept the  statements  made  at  tbe  oral  argu- 
ment, and  therefore  all  we  judicially  know 
is  what  is  disclosed  in  the  ordinance  itself 
and  what  counsel  have  seen  fit  to  tell  oa.  In 
the  absence  of  facts  to  the  contrary,  we  most 
assume  that  the  city  authorltiea  were  war- 
ranted in  passing  the  ordinance.  The  general 
rule  in  that  regard  ia  well  stated  by  the  an- 
notator  in  the  notes  to  the  case  of  State  t. 
Atchison,  reported  in  02  Kan.  4.31,  140  Pac. 
878,  Ann.  Cas.  1816B,  at  page  604,  where  It 
Is  said: 

"It  is  generally  presumed  that  conditions  ex- 
ist which  make  ordinances  necessary  or  proper 
(or  tbe  welfare  of  tbe  community." 

A  large  number  of  cases  from  nnmeroos 
Jurisdictions  are  cited  in  support  of  the  text 
to  which  we  shall  not  specially  refer  here. 
Tbe  same  thought  Is  expressed  in  another 
form  In  Seattle  v.  Hurst,  50  Wash.  424,  97 
Pac.  454,  18  L.  R.  A.  (N.  8.)  169.  where  tbe 
following  language  is  adopted  from  llorr  and 
Bemis,  Mimlclpal  Police  Ordinances,  i  127: 

"An  ordinance  to  be  void  for  unreasonableness 
must  be  plainly  and  clearly  unreasonable. 
There  must  l>e  evidence  of  weight  that  it  took 
inception  either  in  a  mistake,  or  in  a  spirit  of 
fraud  or  wantonness  on  the  part  of  the  enact- 
ing body." 

To  the  same  effect  are  Sandys  v.  Wllllnma, 
46  Or.  S27, 80  Pac.  64^;  Pate  v.  City  of  Jonea- 
boro,  75  Ark.  27S,  87  8.  W.  4.37,  112  Am.  St 
Rep.  55,  6  Ann.  Cas.  S81;  State  v.  Barge,  82 
Minn.  256,  84  N.  W.  015,  63  L.  R.  A.  428;  and 
numerous  cases  dted  in  those  cases.  Indeed, 
the  case  of  Pate  v.  City  of  Joneslioro,  cited 
above,  is  quite  analogous  to  tbe  case  at  bar, 
and  in  that  case  the  ordinance  was  sustained. 

We  therefore  are  required  to  presume  that 
the  local  conditions  In  Ogden  City  are  such 
as  to  justify  the  city  authorities  to  regulate 
the  conduct  of  restaurants  or  eating  houses 
in  the  manner  prescribed  in  the  ordinance. 
Tbe  ordinance  certainly  is  not  such  that  we 
can  as  matter  of  law  declare  that  niwn  its 
face  it  Is  unreasonably  oppressive  or  that  It 
constitutes  an  unreasonable  and  unwarranted 
interference  with  the  conduct  of  the  restaur- 
ant business  upon  the  one  band,  nor,  ui>on 
the  other,  that  under  no  circumstances  can 
the  prevailing  conditions  In  Ogden  City  \m 
such  as  to  require  the  regulation  prescribed 
in  the  ordinance.  Every  presumption,  as  we 
have  pointed  out,  is  in  favor  of  tbe  validity 
of  the  ordinance.  Unless,  therefore,  the  reg- 
ulation prescribed  In  the  ordinance  Is  man- 
ifestly oppressive'  or  necessarily  con.«titutea 
an  unreasonable  and  unwarranted  interfer- 
ence with  defendant's  businesa  under  any 
possible  view  that  can  be  taken  of  tbe  local 
situation,  we  must  uphold  the  ordinance.  .We 
confess  our  entire  Inability  to  discover  any- 
thing In  the  ordinance  that  is  unreasonably 
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oppreasiTe  or  which  constttntea  an  tmdne  In- 
terference with  the  business  of  conducting  a 
restaurant.  We  bare  a  right  to  assume  that 
the  purpose  of  the  ordinance  is  merely  to  pre- 
Tent  persons  of  both  sexes  who  have  regard 
for  neither  the  law  nor  good  morals  from 
meeting  at  late  and  unusual  hours  of  the 
night  and  entering  those  booths  where  they 
can  avoid  detection  and  can  indulge  their 
propensities  for  violating  both  the  law  and 
good  morals.  It  certainly  cannot  be  said 
that  law-abiding  persons  and  all  those  who 
frequent  restanrants  and  public  eating  places 
only  for  the  purpose  of  obtaining  ref  reshmcntn 
desire  seclusion  from  the  eyes  of  others  who 
may  also  be  in  the  place  for  the  same  pur- 
pose. We  know,  as  all  men  know,  that  the 
best  and  largest  dining  rooms  everywhere  are 
open,  and  that  the  respectable  and  law-abid- 
ing men  and  women  do  not  seek  closed  booths 
or  dark  rooms  when  they  go  to  a  public  eat- 
ing place  to  eat  their  meals.  The  fact  that 
an  ordinance  like  the  one  in  question  here 
was  deemed  necessary  to  regulate  public  eat- 
ing places  is  no  reflection  either  upon  the 
good  morals  or  the  law-abiding  propensities 
of  the  good  people  of  Ogden.  It  reflects  cred- 
it upon  the  city  authorities  rather  than  dis- 
credit. Similar  ordinances  might  well  be 
adopted  and  enforced  In  any  city  of  the  size 
of  Ogden.  There  is  nothing  to  the  contrary 
to  what  we  here  hold  in  any  of  the  caset> 
cited  by  defendant's  counsel.  The  principle 
announced  In  the  case  of  Tee  Oee  v.  City  of 
San  Francisco  (D.  C.)  236  Fed.  763,  has  no 
application  here.  In  that  case  the  city  of 
San  Francisco  prohibited  all  work  in  laun- 
dries between  the  hours  of  6  o'clock  p.  m.  and 
7  o'clock  the  following  morning.  The  ordi- 
nance was  held  Invalid  by  the  federal  court 
upon  the  ground  that  it  applied  to  all  parts 
of  the  city  of  San  Francisco  without  regard 
to  conditions  or  surroundings,  and  that  it 
was  in  fact  an  attempt  to  regulate  the  hours 
of  Ialx>r  and  not  the  business.  Any  one  with 
Init  slUht  reflection  would  readily  under- 
stand that  the  purpose  of  the  ordinance  was 
merely  to  prevent  small  laundries  from  car- 
rying on  their  business  at  hours  different 
from  those  establishments  which  employed  a 
large  number  of  hands  all  of  whom  would 
generally  be  governed  by  union  hours.  It 
therefore  Is  easy  to  perceive  why  the  court 
refused  to  uphold  the  ordinance.  The  other 
cases  illustrate  interferences  not  authorized 
by  the  statute.  There  Is  nothing  of  the  kind 
In  this  case.  What  is  sought  to  be  done  and 
what  is  done  by  the  ordinance  In  question 
here  is  to  regulate  the  conduct  of  the  busi- 
ness and  to  prevent  the  concealment  of  evil- 
ly dlstwsed  persons  under  the  guise  that  they 
are  merely  "taking  their  meals."  We  can 
discover  no  reason  for  holding  that  the  or- 
dinance in  question  Is  Invalid. 
For  the  reasons  stated,  the  Judgment  of 


the  district  court  Is  aifirmed:  respondent  to 
recover  costs  of  printing  its  brief. 

CORFMAN,  a  J.,  and  WBBEB,  GIDEON, 
and  THURMAN,  JJ.,  concur. 


ANDERSON 
(Supreme  Court 


of 


KURTZ. 
Oolorada 


(t6  Colo.  115) 
(No.  9464.) 

July  7.  1910.) 


1.  Rbleask  ^352— Fsaud. 

In  an  action  for  personal  Injaries.  repli- 
cation to  an  answer  setting  up  a  defense  of 
settlement  held  insufficient  to  show  fraud  in 
procurement  of  a  release. 

2.  Release  ^952— Dttbess. 

In  an  action  for  personal  injuries,  replica- 
tion to  an  answer  setting  up  a  (lefeime  of  set- 
tlement held  not  to  show  that  plaintilT  was  co- 
erced into  the  settlement,  although  the  surgron 
to  whom  defendant  hqd  taken  him  n-fiiKefl  to 
treat  him  for  bis  injuries  until  he  mads  some 
settlement  with  the  defendant. 

3.  Pleading    «=»34(4)— Conteadictost    Al- 
legations. 

Where  allegations  in  a  replication  are  con- 
tradictory, those  must  be  accepted  which  axe 
against  the  pleader's  interest. 

4.  Release  ^921— Dubess— Ratification. 

Voluntary  signature  to  a  receipt  and  ac- 
ceptance of  money  under  a  settlement  and  re- 
lease was  a  ratification  of  the  settlement  and  re- 
lease, although  the  settlement  and  release  were 
obtained  under  duress. 

Error  to  District  Court,  City  and  County 
of  Denver ;  John  A.  Perry,  Judge. 

Action  by  William  E.  Anderson  against 
Elizabeth  Kurtz.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Afflmied. 

This  was  an  action  for  damages  brought  by 
plaintiff  in  error  against  defendant  in  error 
for  injuries  sustained  In  a  collision  on  the 
streets  of  Denver  January  17.  IfllS.  while 
plaintiff  was  riding  a  bicycle  and  defendant 
driving  an  automobile.  Plaintiff  alleges  thnt 
he  was  stunned  and  bruised;  that  his  left 
leg  was  wrenched  and  twisted,  the  IlKatnents 
at  the  knee  torn  loose,  and  part  of  the  lione 
torn  and  broken  away.  He  demands  dam- 
ages in  the  sum  of  $1,000.  One  of  the  de- 
fenses set  up  in  the  answer,  and  the  only  one 
necessary  to  notice,  is  the  execution  of  a  set- 
tlement and  receipt  in  words  and  figures  aa 
foilowa,  to  wit: 

"January  17,  IfllS. 
"I,  the  undersigned,  will  release  Miss  Kurta 
from  all  blame  and  other  responsibility  fur  my 
condition,  provided  she  will  pay  the  surgeon 
fees  of  Dr.  Sherman  Williams,  and  the  ex- 
penses of  the  X-ray  picture,  and  the  hospital 
expenses,  together  with  repairing  the  bicycle 
properly,  and  pays  me  $25.00  for  lost  time,  for 
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wliicli  consideration  t  asree  to  release  her  from 
any  and  all  claims  whicli  I  or  any  of  my  heirs  or 
relatives  migtit  make  against  Miss  Elizabeth 
Ktirts,  on  accoont  of  the  collision  and  injury 
which  toolc  place  at  12th  and  Broadway,  about 
8  p.  m.  January  17,  1918. 

"[Signed]    William   Anderson, 

"772  Sherman  St 
"Witness:    Olive  L.  Baker. 

"Denver,  Colo.  Jan.  18,  1918. 
"Received    of   Elizabeth    Kurtz   the   sum    of 
twenty-five  dollars  ($25.00),  mentioned   in  the 
above  contract,   and   ten   dollars   ($10.00)    for 
X-ray  picture ;  total,  thirty-five  dollars  (35.00). 
[Signed]    William  Anderson. 
"Witness:     Sherman  Williams." 

As  to  these  it  is  further  alleged  tbat  the 
defendant  paid  the  expenses,  including  the 
surgeon's  fee,  the  taking  of  an  X-ray  picture, 
the  repair  of  defendant's  bicycle,  and  paid 
plaintiff  the  sum  of  $25,  as  recited  tn  the  re- 
ceipt 

A  replication  was  filed,  demurrer  thereto 
sustained,  and  an  amended  replication  filed, 
which  latter,  among  other  things,,  recited : 

"That  immediately  after  the  accident  plain- 
till  was  taken  by  defendant  to  the  office  of  her 
own  surgeon,  then  to  another  office,  where  an 
X-ray  was  taken,  then  back  to  the  surgeon's 
office,  where  be  was  told  by  the  surgeon  "that 
he  must  settle  with  defendant  before  anything 
would  be  done  for  him,  and  Utat  he  mast  sign 
a  release  of  all  claims  for  damages  against  de- 
fendant on  account  of  said  accident  and  negli- 
gence of  defendant  and  the  injuries  resulting 
therefrom";  that  thereupon  the  document  was 
dictated,  which  he  was  told  to  sign;  that  noth- 
ing was  done  for  him  until  he  had  signed; 
"that  at  said  time  plaintiff  was  in  such  dazed, 
stunned  and  suffering  condition  that  he  could 
not  and  did  not  realize  or  understand  the  pur- 
port and  effect  of  what  he  was  doing ;  •  •  • 
that  he  was  coerced  into  signing  same  by  the 
threat  that  nothing  would  be  done  for  him  be- 
fore he  signed  it;  *  *  *  that  on  the  next 
day,  and  whilst  plaintiff  was  in  a  hospital,  and 
wliilst  he  was  still  suffering,  and  while  be  was 
alone,  and  when  he  had  no  opportunity  to  con- 
fer with  any  one  as  to  his  rights  in  the  premises, 
and  while  he  was  entirely  ignorant  of  said 
rights,  the  defendant  and  her  said  surgeon 
came  together  to  plaintiff  in  said  hospital  and 
told  plaintiff  that  defendant  paid  $10  for  the 
X-ray  picture  and  tendered  him  $25,  and  told 
liim  to  sign  the  receipt  for  $35;  *  *  •  that 
plaintiff  signed  said  receipt,  not  knowing  or 
realizing  what  was  the  purport  and  effect  of 
same,  and  ignorantly  believing  that,  as  he  had 
signed  the  agreement  of  the  previous  day,  ha 
eould  not  do  anything  except  what  defendant 
and  her  surgeon  directed  him  to  do,  and  was 
ignorant  as  to  what  his  rights  were  in  the 
premises,  and  be  was  mentally  and  physically 
incompetent  to  resist  the  directions  and  im- 
portunities and  the  insistence  of  defendant  and 
her  surgeon  to  sign  said  alleged  receipt  and 
agreement." 

To  this  amended  replication  a  demnrrer 
was  filed  and  sustained.  Plaintiff  elected  to 
stand  on  his  pleadings.    Judgment  was  enter- 


ed In  faVor  of  defendant,   ahd  fbe  canse 
comes  here  for  review  on  elror. 

Henry  V.  J(riinson,  of  Denver,  for  plaintiff 
In  error.  

WllUam  E.  button  and  Bruce  B.  McCay, 
both  of  Denver,  for  defendant  in  error. 

BURKE,  J.  (after  stating  the  facts  as 
above).  The  snfilciency  of  this  replication  is 
the  only  question  for  our  consideration.  The 
defenses  to  the  settlement  and  receipt,  which 
plaintiff  insists  are  sufficiently  set  out,  are 
fraud,  duress,  and  mental  Incompetency. 

[1]  On  the  question  of  fraud  It  Is  enough 
to  say  that  this  replication  is  wholly  devoid 
of  any  sufficient  allegations  in  support  there- 
of. Kilpatrick  v.  MUler,  55  Colo.  410,  422, 
135  Pac.  780. 

[2-4]  The  other  two  defenses  may  be  con- 
sidered together.  It  will  be  observed  that  it 
was  defendant's  surgeon,  to  whom  she  had 
taken  plaintiff,  and  who  was  about  to  treat 
him  for  bis  injuries.  In  the  absence  of  an 
allegation  to  the  contrary,  tt  must  be  presum- 
ed that  plaintiff  knew  this  at  the  time,  and 
hence  must  further  be  presumed  that  that 
treatment  was  to  be  at  defendant's  expense 
There  was  therefore  nothing  illegal  or  im- 
proper In  the  declination  to  furnish  such 
medical  services  without  some  preceding  set-, 
tlement  of  defendant's  liability.  It  does  not- 
appear  that  plaintiff  was  coerced  Into  this 
settlement:  that  anything  was  done  to  pre- 
vent bis  conferring  with  friends  and  rela- 
tives, or  with  his  own  attorney,  or  his  own 
surgeon;  that  any  misrepresentations  wei8; 
made  to  him  as  to  the  extent  of  his  Injuries; 
that  he  was  restrained  of  his  liberty,  or  oth- 
erwise Imposed  upon.  His  replication  is  con- 
tradictory, and  as  to  Inconsistent  allegations 
those  must  be  accepted  wblcb  are  against  his 
interest  He  says  he  did  not  understand  the 
purport  and  effect  of  the  instrument  he  was 
asked  to  sign,  yet  admits  these  were  fully 
and  correctly  explained  to  him.  He  makes 
the  same  allegations  as  to  the  lack  of.  under- 
standing of  the  purport  and  effect  of  the  re- 
ceipt which  he  signed  the  following  day,  but 
it  clearly  appears  he  knew  it  to  be  a  receipt 
for  $35,  and  that  he  knew  the  purport  and 
effect  of  the  instrument  he  had  previously 
signed.  Again  there  was  no  coercion,  no  un- 
due restraint,  no  misrepresentation.  Plain- 
tiff does  not  deny  that  the  $25  was  then  paid 
to  him.  He  alleges  that  he  tendered  this 
money  back  more  than  three  months  later. 
He  must  have  obtained  It  on  the  date  of  the 
receipt,  and  known  for  what  purpose  it  was' 
paid.  His  signature  of  this  receipt  and  ac- 
ceptance of  tlie  money  thereunder  was  an 
affirmance  and  ratification  of  the  settlement 
executed  the  preceding  day.  Bartle  v.  Breni- 
ger,  37  Iowa,  139. 

The  only  element  suggested  which  might 
avoid  that  settlement  was  the  denial  of  the 
medical  assistance  of  which  be  then  stood  in 
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immediate  need.  It  is  not  claimed  tbat  tbls 
dement  entered  into  tlie  transaction  In  the 
execution  of  the  receipt  and  the  payment  of 
the  money  on  the  following  day.  There  are 
no  allegations  In  this  replication  to  support 
the  defenses  of  mental  incompetency  and 
dnresa. 

me  demurrer  was  properly  sustained,  and 
the  Judgment  Is  affirmed. 


GABRIGDBS, 
omcar. 


a   J.,   and   BAILBX,   J., 


(1«  Kan.  262) 

WICHITA  UNION  TERMINAL  RT.  CO.  t. 

BLANSAS  CITT,  M.  &  O.  R.  C0.» 

(Na  22201.) 

(Snpreme  Court  of  ECansaa.    July  6,  1919.) 

(8»Uahm*  by  <A«  Ooiurt.) 

1.  Railboads  «s>194(5)— Pckcbask  at  Fobb- 
CLOSUBK   Salx — Oftioit  as  to  Contracts 

or  FORIIKB  COKPART— CONSTBUOnOIT. 

The  foreclosure  decree,  giving  the  Kansas 
aty,  Mexico  &  Orient  Railroad  Company,  which 
purchased  the  property  of  the  Kansas  City, 
Mexico  ft  Orient  Railway  Company  at  the  sale 
made  under  the  decree,  an  option,  to  be  exercised 
within  six  months,  of  adopting  or  repudiating 
executory  contracts  of  the  railway  company,  in- 
terpreted. 

2.  Railboass  «=>194(5)— Opkbatirg  Aobek> 

mHT— CONBTBUCTION. 

The  contract  called  the  operating  agreement, 
made  by  the  railway  company  with  the  Wichita 
Union  Terminal  Railway  Company,  which  built 
and  owns  the  Wichita  union  station  and  termi- 
nal facilities,  relating  to  use  of  the  station  and 
facilities,  and  other  subjects,  interpreted. 

8.  Bauaoads  «s>194(8)— TBBiaNAi/— Opbbat- 
iNo  Aobebuxnt— Exbboisb  or  Option— Rb- 

PtJMATION— BVIDEHCB. 

The  evidence  examined,  and  keU,  the  rail- 
road company  exercised  its  option  to  adopt  or 
repudiate  the  operating  agreement,  and  adopted 
It.  Held,  further,  the  terminal  company  did 
not  consent  to  or  acquiesce  in  a  subsequent  ef- 
fort of  the  railroad  company  to  repudiate  that 
agreement,  attempted  within  the  time  stated  in 
the  decree. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  the  Wichita  Union  Terminal 
Railway  Company  against  the  Kansas  City, 
Mexico  &  Orient  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

H.  S.  Garrett,  of  San  Angelo,  Tex.,  and  D. 
W.  Baton  and  Holmes,  Tankey  ft  Holmes,  ail 
ot  Wichita,  for  appellant. 

Vermilion,  Evans,  Carey  ft  Lilleston,  of 
Wlciilta,  for  appellee. 


BURCH,  J.  The  action  was  one  to  recover 
sums  of  money  claimed  to  be  due  the  plain- 
tlfl  on  account  of  adoption  by  the  defendant 
of  certain  contract  relations  between  the 
plaintiff  and  the  defendant's  predecessor,  the 
Kansas  City,  Mexico  ft  Orient  Railway  Com- 
pany, described  in  the  opinion  in  the  case  of 
Railway  Co.  v.  Railway  Co.,  100  Kan.  83,  163 
Pac.  1067.  The  plaintiff  recovered,  and  the 
defendant  appeals. 

The  Kansas  City,  Mexico  ft  Orient  Rail- 
way Company,  with  three  other  railway  com- 
panies, subscribed  capital  stock  and  organiz- 
ed the  terminal  company.  The  terminal  com- 
pany built  the  Wichita  union  station  and 
terminal  facilities  from  funds  derived  from 
sale  of  bonds,  secured  in  part  by  pledge  of 
terminal  company  stock.  The  four  propri- 
etary companies  entered  into  a  contract  with 
the  terminal  company,  called  the  operating 
agreement,  which  fixed  the  rights  and  obli- 
gations of  the  contracting  parties  with  respect 
to  various  subjects.  Among  them  were  main- 
tenance and  use  of  the  terminal  facilities, 
revenues  derived  from  station  concessions, 
leases  of  portions  of  the  terminal  facilities, 
and  other  sources,  current  expenses  for  uinin- 
tenance  and  operation,  and  fixed  charges, 
such  as  Interest  on  bonded  debt  and  taxes 
on  the  terminal  property.  Under  a  foreclo- 
sure decree  of  the  federal  district  court,  the 
property  of  the  Kansas  City,  Mexico  &  Ori- 
ent Railway  Company  was  sold  on  July  6, 
1914,  to  the  defendant,  which  proceeded  to 
use  the  terminal  company's  station  and  oth- 
er facilities,  and  otherwise  to  conduct  its  af- 
fairs as  if  It  were  a  party  to  the  operating 
agreement.  On  January  2,  1915,  the  defend- 
ant served  notice  on  the  terminal  company 
that  it  repudiated  the  operating  agreement, 
claiming  the  right  to  do  so  under  subdivision 
18  of  the  foreclosure  decree,  which  provided 
as  follows: 

"The  purchaser  shall  have  the  option,  to  be 
exercised  within  six  months  from  and  after  th" 
sale,  of  adopting  or  repudiating  any  and  all  cx> 
ecutory  contracts  of  the  railway  company." 

On  January  6,  1915,  the  defendant  discon- 
tinued use  of  the  union  station. 

The  plaintiff,  claiming  the  defendant  adopt- 
ed the  operating  agreement,  sued  for  the  de- 
fendant's proper  proportion  of  taxes  on  the 
terminal  property  for  the  year  1914  and  sub- 
sequent years,  the  defendant's  proper  pro- 
portion of  interest  on  bonded  debt,  payable 
on  May  1  and  November  J.  of  the  year  1915 
and  subsequent  years,  and  the  defendant's 
proper  proportion  of  other  items  payable  ac- 
cording to  the  oi>erating  agreement  The  de- 
fense was  that  the  operating  agreement  was 
repudiated  by  service  of  notice  and  discon- 
tinuance of  use  of  the  terminal  facilities 
within  the  six  months'  period  fixed  by  the 
foreclosure  decree.     A  further  defense  was 


A=>Por  otber  cases  ica  same  topic  and  KBT-NVMBBR  In  all  Kejr-Numbered  Digests  and  Indexes 
■Rebearlng  denied  September  30,  UU. 


Digitized  by 


Google 


536 


182  PACIFIC  BBPOBTER 


(E^an^ 


tliat,  If  prior  to  January  2,  191S,  the  defend- 
ant bad  so  conducted  itself  as  to  become 
bound  by  the  operating  agreement,  it  re- 
scinded its  action  by  notice  and  consistent 
conduct,  to  whicli  rescission  tlie  plaintiff  im- 
pliedly assented.  Tlie  plaintiff  pleaded  tliat 
adoption  of  the  operating  agreement  was  ad- 
judicated in  the  earlier  litigation. 

11.  2J  Tlie  facts  are  not  in  dispute.  The 
evidence  is  documentary,  with  the  exception 
of  some  explanatory  and  supplementary  tes- 
timony conceded  to  be  true,  and  the  disagree- 
ment l)etween  the  parties  relates  to  the  con- 
clusions of  fact  and  conclusions  of  law  to  be 
drawn  from  the  evidence.  The  defendant 
cluiuis  it  had  the  right  to  experiment  with 
the  operating  agreement  precisely  as  if  it 
were  a  proprietary  company,  accept  all  the 
beneftts  and  perform  all  the  obligations,  cast 
up  the  results  at  the  end  of  six  months,  and 
tlien  adopt  or  repudiate,  as  advantage  or  dis- 
advantage might  appear.  The  plaintiff's  plea 
of  res  Judicata  will  be  left  at  one  side,  and 
this  claim  will  be  considered. 

The  sale  under  the  foreclosure  decree  was 
made  and  confirmed,  and  the  master's  deed 
was  Issued  on  July  6,  1014.  At  midnight  Of 
that  day  the  defendant  entered  into  posses- 
sion under  the  deed.  Pending  the  litigation, 
the  railroad  had  been  operated  by  a  receiv- 
er. The  defendant  was  confronted  by  a  net- 
work of  contract  and  other  relationships,  in- 
cluding duty  to  the  public,  by  questions  relat- 
ing to  present  rehabilitation  of  the  proper- 
ty, and  future  improvements  and  extensions, 
and  by  many  other  pressing  questions  of 
much  gravity,  and  its  trains  were  running 
into  the  Wichita  union  station.  Manifestly, 
the  defendant  could  not  do  everytliing  at 
once.  It  was  entitled  to  time  in  which  it 
could  find  itself,  consider  operating  and  other 
conditions,  and  determine  what  arrange- 
ments for  the  future  it  desired  to  make.  The 
time  allowable  within  which  this  might  be 
done  was  a  reasonable  time,  and  the  federal 
court,  for  Its  purposes,  fixed  a  limit  of  six 
months,  which  was  a  reasonable  time. 

The  defendant,  by  its  purchase,  acquired 
everything  belonging  to  Its  predecessor  which 
could  be  sold.  Including  whatever  interest  its 
predecessor,  as  one  of  the  proprietary  com- 
panies, had  In  the  operating  agreement  The 
defendant  did  not,  by  its  purchase,  acquire 
any  of  the  executory  obligations  of  its  pred- 
ecessor, and  was  not  bound,  unless  it  so  elect- 
ed, by  the  operating  agreement.  The  operat- 
ing agreement  wa's  of  a  peculiar  diaracter. 
The  defendant  could  not  adopt  its  benefits 
without  accepting  Its  burdens;  and  when- 
ever the  defendant  reached  the  point  of 
choosing  its  final  policy,  it  was  obliged  to 
take  that  agreement,  or  leave  it,  as  an  en- 
tirety. 

The  federal  court  decree  granted  the  de- 
fendant an  option.  The  option  was  not  one 
to  wait  six  months  and  then  decide  what  to 


do;  the  option  was  'io  be  exercised  with- 
in six  months."  The  option  was  one  "of 
adopting  or  repudiating"  executory  obliga- 
tions of  the  old  company.  It  was  not  an  op- 
tion to  adopt,  and  then,  if  deemed  wise,  to- 
repudiate  within  the  six  montlis ;  and  when- 
ever the  defendant  made  its  decision,  wheth- 
er to  Adopt  or  to  reject,  it  exliausted  its  priT- 
liege. 

The  terminal  company,  and  the  prtqitrietaiT' 
companies  other  than  the  defendant's  pred- 
ecessor, were  not  parties  to  the  federal  court 
decree.  That  decree  could  not  commandeer 
the  plaintiff's  property  for  use  by  the  defend- 
ant ;  neither  could  the  decree  make  a  new 
operating  agreement  between  the  terminal 
company  and  the  defendant  All  that  decree 
could  do  was  to  protect  the  defendant  in  the- 
exercise  of  an  election  to  which  it  was  Just- 
ly entitled  under  the  circumstances. 

In  making  its  election  the  defendant  was  a 
perfectly  free  agent  Its  adoption  or  repu- 
diation of  the  operating  agreement  did  not 
require  sanction  of  the  federal  court,  and  it 
was  obliged  to  determine  its  policy  'precise- 
ly as  it  determined  any  other  business  policy  v 
that  is,  according  to  the  sagacity  and  Judg- 
ment of  its  managers.  Because  of  the  num- 
ber and  complexity  of  the  problems  con- 
fronting those  managers  on  July  6, 1914,  they 
were  allowed  reasonable  time  and  oKtortu* 
nlty  to  consider  each  one,  and  arrive  at  a 
conclusion  respecting  the  proper  course  to 
be  pursued.  They  were  not  however,  allow 
ed  time  to  try  out  a  particular  solution  of  a 
given  problem,  by  experimenting  with  tbe- 
money,  credit  and  property  of  others,  and 
then,  if  the  experiment  failed  to  reveal  suf- 
ficiently attractive  advantages,  to  reverse- 
themselves  and  adopt  some  other  policy.  If 
that  is  what  the  defendant  did  with  respect 
to  the  operating  agreement  it  adopted  that 
agreement  when  it  entered  on  the  experiment. 

The  conduct  of  the  defendant  during  the 
suspense  period  may  now  be  considered. 

Current  revenues  and  expenses  of  the 
union  station  were  apportioned  monthly 
among  the  proprietary  companies.  While  the 
defendant  used  the  station,  its  share  of  rev- 
enues exceeded  its  share  of  expenses,  and  for 
five  months  It  received  and  kept  the  net  prof- 
Its,  as  follows: 

Jal7,  U14 $89  a 

Au^at,  1914 206  a 

September,    1914 143  00 

October,    1914 187  00 

Novsmber,  U14 tas» 

It  may  be  remarked  here  that  a  voucher 
was  made  to  the  defendant  for  its  surplus  of 
receipts  over  exi>enditure8  for  the  month  of 
December,  1914,  in  the  sum  of  1134.54,  but 
the  voucher  has  not  been  paid.  The  evidence 
does  not  show  refusal  to  pay,  and  credit  for 
the  amount  was  given  the  defoidant  la  a 
statement  of  indebtedness  rotdered  to  tt  OB 
May  6, 191& 
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The  defendant  purchased  at  the  foreclosure 
sale  the  shares  of  stock  of  the  terminal  com- 
pany which  the  Orient  hallway  Company  had 
subscribed.  An  assessment,  made  shortly  be- 
fore the  defendant  purchased,  was  not  paid. 
In  October.  1914,  the  defendant  assumed  the 
obligation,  and  undertook  to  discharge  It  In 
the  manner  described  In  the  opinion  in  Ball- 
way  Co.  T.  Railway  Co.,  100  Kan.  83, 163  Pac 
1067.  As  indicated  In  the  former  opinion, 
stock  in  the  terminal  company  would  not  be 
an  (AJect  to  any  owner  except  one  having 
the  rights  and  prlTlleges  conferred  by  the 
operating  agreement 

On  November  1,  1914,  interest  on  bonded 
debt  fell  due.  The  plaintiff  requested  the 
defendant  to  pay  its  share,  according  to  the 
terms  of  the  operating  agreement  The  re- 
quest was  complied  with,  and  on  October 
20th  the  defendant  paid  to  the  plaintiff  the 
sum  of  $11,675.64  on  that  account. 

On  December  1, 1914,  the  plaintiff  sent  the 
defendant  a  statement  of  its  proportion  of 
the  taxes  due  on  the  terminal  property  for 
the  year  1914.  Not  receiving  a  remittance, 
the  plaintiff  drew  for  the  amount  The  draft 
was  presented  on  December  18th,  and  was 
returned  unpaid,  with  the  following  nota- 
tion: 

Tayment  refaaed  becaase  of  negotiations  for 
disaffirmance  of  contract" 

It  seems  that  the  negotiations  referred  to 
were  for  terminal  facilities  to  be  supplied  by 
the  Missouri  Pacific  Railroad  Company.  On 
December  2l8t  the  plaintiff  wrote  the  de- 
fendant for  an  explanation  of  its  attitude. 
On  December  31st  the  defendant's  executive 
committee  adopted  a  resolution  to  abrogate 
the  operating  agreement.  On  January  1, 
1915,  the  defendant  replied  to  the  plaintUTs 
letter  of  December  2l8t,  stating  that  the  op- 
erating agreement  bad  been  abrogated,  and 
on  January  2,  1915,  formal  notice  to  that  ef- 
fect was  served.  On  January  Sth  the  de- 
fendant discontinued  use  of  the  union  sta- 
tion and  terminal  facilities. 

It  seems  to  the  court  quite  dear  that  the 
conduct  of  the  defendant  from  December  31, 
1914.  to  January  5,  1915,  constituted  aban- 
donment of  adopted  policy,  and  not  initial 
adoption  of  policy.  In  the  former  opinion  it 
was  said: 

"In  order  to  avail  itself  of  the  provision  of 
the  decree  allowing  the  purchaser  of  the  prop- 
erty of  the  Orient  Railway  Company  six  months 
within  which  to  adopt  or  repudiate  its  ezisting 
executory  contracts,  it  would  seem  that  the  new 
company  was  required  to  elect  once  for  all 
which  it  would  do;  that  when  it  accepted  an 
advantage  ander  sndi  a  contract,  or  in  any  way 
anertfd  saccessorship  to  the  rights  of  the  old 
company  with  respect  thereto,  it  committed  itself 
finally  to  the  adoption  of  the  contract  and  conld 
not  thereafter  repudiate  the  corresponding  obli- 
gations ;  that  in  accepting  a  part  of  the  revenue 
of  the  union  station  it  bad  adopted  the  operating 
agreemoit;  and  that  in  offering  to  tun  over  its 
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gold  notes  in  payment  of  the  subscription  it  had 
definitely  elected  to  retain  the  ownership  of  the 
stock,  and  to  assume  the  burdens  incideatal 
thereto."    100  Kan.  89,  163  Pac.  1070. 

That  the  defendant  had  fully  determined 
the  course  it  would  pursue  was  further  ludl- 
cated  by  recognition  of  the  obligation  to  pay 
interest  on  the  bonded  debt  of  the  terminal 
company  in  accordance  with  the  operating 
agreement 

Of  course,  the  defendant  conld  not  use  the 
plaintiff's  terminal  facilities  for  six  mouths 
for  nothing.  In  the  absence  of  special  agree- 
ment the  defendant  would  be  liable  for  rea- 
sonable rent  The  operating  agreement  con- 
templated admitting  railway  companies  other 
than  the  proprietary  companies  tu  use  of  the 
station  and  other  facilities,  and  provided  fur 
application  and  division  of  revenues  rei-eived 
from  that  source.  There  is  nothing  lu  ihe 
evidence  to  suggest  that  a  proper  rent  charge 
would  bear  even  a  remote  resemblance  to  the 
net  result  of  ownership  of  a  proprietary  in- 
terest in  the  operating  agreement.  Itesides 
that,  the  relation  of  user  by  court  sufferance, 
under  an  implied  obligation  to  pay  a  rea- 
sonable rent,  was  utterly  Incompatible  with 
the  relation  of  proprietary  company  under 
the  operating  agreement,  and  when  the  de- 
fendant voluntarily  assumed  the  latter  rehi- 
tion,  it  neces&arily  adopted  the  operating 
agreement 

There  Is  no  doubt  that  the  plaintiff  did 
not  consent  to  abrogation  of  the  operating 
agreement. 

[3]  After  January  5, 1915,  the  plaintiff  con- 
tinned  for  a  time  to  credit  the  defendant  with 
its  share  of  the  revenues  produced  l>y  the 
station.  In  May,  1915,  however,  the  accounts 
were  recast  and  the  defendant's  name  was 
eliminated  from  the  plaintiff's  books,  so  far 
as  station  revenues  and  expenses  were  con- 
cerned. It  is  said  that  this  indlcatex  iicijui- 
escence  in  the  status  attempted  to  Ite  crpntpd 
by  the  notice  of  January  2d.  The  o|ieriiting 
agreement  provided  for  division  of  revenues  , 
among  proprietary  companies  using  the  tita- 
tion,  and  for  division  of  expenses  hukmik  pro- 
prietary companies  on  a  wbeelnge  hnslK.  tie- 
cause  the  defendant  did  not  use  the  stiitlun 
after  January  5th,  it  was  not  entitltHl  t<>  rev- 
enues, and  because  It  had  no  wheelx  In  the 
station  after  January  Sth,  there  was  notliliig 
to  charge  against  revenues;  consniuciitly 
the  cliange  In  bookkeeping  was  made  purHU- 
ant  to  the  operating  agreement,  and  not  pur- 
suant to  an  abrogation  of  that  agreement. 

It  is  said  the  plaintiff  discontinued  reuiter- 
ing  statements  ot  account  to  the  defeiuiant 
and  In  that  way  indicated  acqulescem-e  in 
the  defendant's  repudiation  of  the  oi)erating 
agreement  What  the  plaintiff  did  wa.*  to 
discontinue,  In  view  of  the  defendant's  per- 
tinaciousness,  wasting  time,  paper,  iind  iHMt- 
age.  The  plaintiff  did  extend  credit  on  its 
books  for  the  defendant's  share  of  rereniies, 
in  the  months  of  January,  February,  March, 
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and  April,  1915,  and  did  send  bllla  In  tbe 
months  of  January,  February,  and  March. 
Interest  on  bonded  debt  fell  due  May  1, 1915. 
On  April  20tb  the  plaintiff  sent  the  defend- 
ant a  statement  of  its  share.  On  April  2l8t 
tbe  defendant  wrote  the  plaintiff  as  follows: 

"In  reply  to  your  favor  of  April  20,  file  D-89, 
with  reference  to  payment  of  your  company's  bill 
No.  133  for  $9,452.43.  When  draft  is  presented 
we  will  be  compelled  to  refuse  its  payment,  ow- 
ing to  abrogation  on  our  part  of  the  contract  as 
of  January  6,  this  year." 

The  plaintiff  drew  on  the  defendant  for 
the  amount,  but  payment  of  the  draft  was 
refused.  In  this  way  the  defendant  made 
its  position  very  clear  to  tbe  plaintiff.  On 
May  5tb  the  plaintiff  made  its  position  equal- 
ly clear  to  the  defendant  by  sending  the  de- 
fendant an  itemized  statement  of  all  soma 
claimed  to  be  due  from  November  1,  1914,  to 
April  30,  1915,  and  of  all  credits,  together 
with  the  following  letter: 

"The  Kansas  City,  Mexico  &  Orient  Railroad 
Company  is  a  stockholder  in  the  Wichita  Union 
Terminal  Bailway  Company  at  Wichita,  Kan., 
and  is  a  party  to  tbe  operating  and  stock  trust 
agreement  entered  into  by  foar  lines  operating 
in  the  city  of  Wichita. 

"Under  the  terms  of  that  operating  agreement 
I  beg  to  inclose  statement  of  the  amount  due 
from  the  Orient  line  for  their  proportion  of 
interest,  taxes,  and  expenses  for  1914  and  part 
of  1915,  as  per  details,  total  of  tbe  statement 
being  $13,075.69.  I  would  appreciate  your  giv- 
ing this  statement  careful  consideration  and 
advise  mc  if  you  will  arrange  for  early  settle- 
ment of  the  account." 

On  May  11th  the  secretary  and  treasurer 
of  the  plaintiff  wrote  the  plaintiff's  attorney, 
calling  attention  to  a  board  decision  to  sue 
tlie  defendant  on  its  refusal  to  make  settle- 
ment of  sums  due  from  It,  and  suggesting 
early  action. 

It  Is  not  necessary  to  pursue  the  subject 
further.  The  evidence  does  not  sustain  the 
defense  that  tbe  plaintiff  consented  to  the 
defendant's  attempted  repudiation  of  the  op- 
erating agreement. 

This  court  concludes,  as  a  matter  of  fact, 
that  after  tbe  defendant  entered  Into  posses- 
sion of  the  property  and  privileges  derived 
through  the  federal  court  decree  and  sale,  it 
exercised  Its  option  to  adopt  or  repudiate  the 
operating  agreement,  and  adopted  that  agree- 
ment, and  that  the  plaintiff  did  not  consent 
to  or  acquiesce  in  the  defendant's  subsequent 
attempt  to  repudiate  that  agreement  by  ac- 
tion of  its  executive  committee,  notice  of  Jan- 
uary 2,  1915,  and  other  conduct.  The  result 
is  the  attempted  repudiation  of  the  operating 
agr^ment  was  nugatory,  and  the  defendant 
.ia  obligated  to  pay  the  sums  due  according 
to  the  terms  of  that  agreement. 

The  Judgment  of  tbe  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


(105  Kan.  294) 
SMITH  T.  SMITH.     (No.  22268.)* 

(Supreme  Court  of  Kansas.     July  6,  1919.) 

(Syllabus  by  the  Court.) 

1.  Bastabdb  4=»101—Recoonition— Inherit- 
ance. 
Under  tbe  statute  of  descents  and  distribu- 
tions, an  illegitimate  child  wbo  has  been  duly 
recognized  by  bis  fatlier  may  inherit  through 
tbe  father  from  his  collateral  kindred  the  same 
as  a  child  bom  in  lawful  wedlock. 

^  Bastabds    €=3l05  —  BEOoaNinoN  —  Eti- 

DKHOK. 

In  this  action  the  paternity  of  an  illegiti- 
mate child  was  established  beyond  question,  bat 
the  sufficiency  of  the  recognition  by  bis  father 
to  enable  bim  to  inherit  from  and  through  th« 
father  was  contested.  Upon  the  evidence,  it  is 
held  that  tbe  recognition  of  the  &ther  was  so 
general  and  notorious  as  to  meet  the  require- 
ments of  the  statute. 

Burch,  J„  dissenting. 

Appeal  from  District  Court,  Douglas 
County. 

Partition  by  Roy  Smith  against  William  P. 
Smith.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
direction  to'  make  partition. 

W.  W.  Parker,  R.  M.  Hamer,  and  H.  H. 
Ganse,  all  of  Emporia,  for  appellant 

BUlng  &  Blllng,  of  Lawrence,  Crabbe  & 
Crabbe,  of  London,  Ohio,  and  J.  B.  Bowman, 
of  Springfield,  Ohio,  for  appellee. 

JOHNSTON,  O.  J.  This  case  was  brought 
for  the  partition  of  real  property,  and  tbd 
principal  questions  presented  for  determlna- 
Hon  are,  first,  whether  Roy  Smith,  the  Il- 
legitimate son  of  Robert  Smith,  was  so  rec- 
ognized by  his  father  as  to  be  entitled  to  in- 
herit from  him;  and,  second,  whether  under 
tbe  statute  an  illegitimate  child  may  inherit 
from  the  collateral  kindred  of  his  father. 

[2]  There  is  litOe  of  any  controversy  as  to 
the  paternity  of  the  plaintiff.  At  the  trial 
counsel  for  defendant,  in  answer  to  a  ques- 
tion asked  by  the  court,  stated  that  the  evi- 
dence In  the  case  would  persuade  the  court 
that  Robert  Smith  was  In  fact  tbe  father  of 
tbe  plaintiff,  but  it  was  and  is  strongly  con- 
tended that  the  recognition  of  paternity  by 
the  father  vras  not  general  and  notorloua. 
About  40  years  ago  the  plalntlfl  was  bom 
near  London,  Ohio.  His  father,  Robert 
Smith,  resided  with  his  parents,  Jacob  and 
Amanda  Smith,  near  London.  PlaintUfB 
njotber,  Felecia  Phillips,  lived  with  her  par* 
ents,  who  were  neighbors  of  the  Smith  fam- 
ily. Robert  and  Felecia  were  lovers,  fre- 
quently associated  together  In  courtship  and 
were  engaged  to  be  married.  Robert  bad  suf- 
fered a  str6ke  of  some  kind  and  for  tbat  rea- 
son their  marriage  was  ^stponed.     Some 
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time  alMat^  187ft  tt»  plaintiff  was  born  and   wagon  tbattlkci  child  was  hlB^batujr,  and  be. 


be  wat  giren  bis  father's  name.  About  2  or 
S  }!car8  after  tbe  birth  of  plaintiff,  Hobert 
suffered  another  stroke  and  died  suddenly. 
Shortly  after  his  death  bis  parents  took  tbe 
plaintiff  into  tbelr  home,  treating  him  and 
speaking  of  blm  as  a  grandson.  In  his  will, 
Jacob  Smith  left  land  and  money  to  plaintiff 
designating  him  as  "Boy  Smith,  son  of 
Feleda  FliiUlps,  who  lives  with  me."  Prop- 
erty was  also  left  blm  by  his  grandmother. 
X  guardian  of  the  person  and  estate  of  plain- 
tiff was  appointed  In  1885,  and  In  the  record 
of  the  appointment  by  the  court  it  is  redted 
that  be  was  16  years  old  and  tbe  son  of 
Robert  Smith.  Tbe  trial  court  gave  Judg- 
mait  for  the  defendant,  but  as  substantially 
all  of  tbe  testimony  lis  in  depositions  this 
court  must  examine  the  evidence  and  deter- 
mine the  questions  of  fact  for  itself.  Al- 
though the  paternity  of  the  plaintiff  was 
shown  beyond  question,  that  is  not  sufficient 
to  establish  his  right  of  inheritance.  There 
was  no  proof  that  the  relationship  was  ac- 
knowledged in  writing,  and  to  inherit  it  must 
therefore  be  shown  that  the  recognition  of 
the  father  was  general  and  notorious.  Gen. 
Stat  1915,  {  3845.  The  proof  of  recognition 
Is  not  as  full  and  satisfactory  as  might  be 
desired,  but  It  Is  tbe  view  of  the  court  that 
under  the  circumstances  It  'Was  sufficient  to 
meet  tbe  requirements  of  the  statute.  Tbe 
brief  time  which  plaintiff's  father  lived,  and 
the.  long  period  that  has  elapsed  since  tbe 
occurrences  sought  to  be  shown,  made  it 
somewhat  difficult  to  prove  recognition.  In 
McLean  v.  McLean,  92  Kan.  326,  140  Paa 
847,  where  a  like  question  was  under  con- 
sideration, it  was  sold: 

"The  circnmstancea  of  each  case  are,  of 
«ourse,  different,  and  the  gist  of  the  decisions 
is  that  tbe  extent  of  recognition  necessary  to 
meet  the  statutory  requirements  depends  in 
some  measure  upon  tbe  circumstances  of  each 
case.  Where  frequent  opportunities  for  such 
recognition  are  presented  for  a  long  period, 
more  is  l^equired  than  where  sncb  opportuni- 
ties are  less  in  number  or  in  a  more  limited 
thne."    92  Kan.  330,  140  Pac.  848. 

Many  witnesses  stated  that  It  was  a  mat- 
ter of  general  report  in  the  neighborhood  and 
among  tbe  people  with  whom  Robert  mingled 
that  be  was  the  father  of  plaintiff.  A  wit- 
ness named  Bea  testlfled  that  he  knew  tbe 
father  and  mother  of  plaintiff,  and  that  on 
<me  occasion  when  he  met  Robert  Smith  on 
the  highway  near  the  Phillips  home  he  had 
the  baby  in  his  arms,  and  that  he  talked  with 
him  for  a  time  and  during  the  conversation 
be  spoke  to  the  baby  as  bis  boy.  He  took  tbe 
baby  back  to  the  Phillips  home  and  returned 
to  assist  tbe  witness  in  driving  cattle.  Rea- 
son Castle,  a  servant  on  tbe  Smith  farm, 
stated  that  be  knew  Robert  well,  and  that 
while  riding  houe  from  town  in  a  wagon  he 
heard  Robert  say  to  another  person  In  the 


wanted  to  take  care  of  hhq.  -  Tbe  same,  wit- 
ness said  that  he  was  living  at  Smiths  after . 
Robert's  death  and  Jacob  Smith  directed  him 
to  hitch  up  the  team  saying  be  was  going  to 
bring  Robert's  son  to  bis  home  to  be  taken 
care  of  by  ills,  grandmother,  and  that  be 
could  take  care  of  him  at  home  cheaper  than 
anywhere  else.  That  evening  the  boy  was 
brought  to  the  Smith  home,  and  Jacob  after-, 
wards  spoke  of  him  as  his  little  grandson. 
Another  witness,  Scott  Wheeler,  who  lived 
in  the  neighborhood  and  was  well  acquainted 
with  Robert  Smith  and  Feleda  Phillips,  said 
that  he  had  a  conversation  with  Robert  after 
tbe  baby  was  born,  during  tbe  time  that  it 
was  common  report  in  the  community  that 
Robert  was  tbe  father  of  tbe  child,  in  which 
be  stated  that  tbe  baby  was  his  son,  and  he 
would  marry  tbe  mother  only  his  father 
would  not  let  him  do  so.  This  witness  tes- 
tified that  he  was  present  when  the  baby  was 
brought  to  Smith's  home  and  that  the  de- 
fendant, who  was  present,  was  greatly  dis- 
pleased at  the  act,  and  Jacob  remarked  "Will 
is  mad  because  I  brought  Bob's  boy  here." 
And  afterwards  tbe  defendant  remarked  to 
tbe  witness  "Well,  they  had  to  bring  that 
damned  boy  of  Bob's  here."  John  Phillips, 
a  brother  of  Feleda,  testlfled  that  Robert 
Smith  continued  to  visit  at  the  Phillips  home 
after  the  baby  was  bom,  and  that  he  would 
hold  the  baby  In  his  arms  and  call  bliii  his 
boy.  He  also  testified  that  In  the  Phillips 
home  there  was  talk  to  the  effect  that  Rob- 
ert and  Feleda  were  to  be  married,  but  that 
Sobert  bad  a  stroke  before  the  baby  was 
born  and  tbe  marriage  was  therefore  post- 
poned. Another  witness,  Lloyd  Wheeler, 
testified  that  he  had  seen  Robert  and  Feleda 
together  in  tbe  town  of  liOhdon  many  times 
after  the  birth  of  the  baby  and  when  It  was 
generally  said  that  Robert  was  tbe  father  of 
plaintiff.  The  circumstances  tend  to  show 
that  Robert  must  have  made  a  like  acknowl- 
edgment to  bis  father  and  mother,  thereby 
Indudng  them  to  take  the  boy  Into  their 
home  and  to  speak  of  and  treat  him  as  Rob- 
ert's son.  If  Robert  bad  denied  tbe  relation- 
ship. It  Is  quite  unlikely  that  tbe  grandpar- 
ents would  have  taken  Into  their  family  one 
reputed  to  be  Robert's  son  and  whom  they 
believed  was  the  bastard  son  of  another. 
Letters  were  written  by  Robert's  mother  to 
Feleda,  tbe  Import  of  whldi  was  that  she 
recognized  that  plaintiff  was  Robert's  son  and 
that  she  had  a  duty  to  perform  In  caring  for 
him.  In  her  letters  she  attempted  to  allay 
any  fear  of  Felecia  that  Roy  would  not  be 
well  cared  for.  She  asked  for  his  exact  age 
saying:  "I  will  have  It  written  In  tbe  Bible. 
I  do  not  know  how  old  he  was  when  Bobby 
died  or  I  could  tell."  There  was  evidence 
given  In  behalf  of  the  defendant,  some  of 
which  tended  to  discredit  n  part  of  the  plain- 
tiff's evidence,  but  most  of  It  was  of  a  neg- 
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atlTe  chani(;ter  to  the  effect  that  the  witness- 
es knew  Robert  Smith  and  had  not  heard 
of  his  recognition  of  the  plaintiff. 

The  proof  necessary  to  establish  the  reo 
ognitlon  required  by  statute  depends,  aa  we 
hare  seen,  upon  the  drcnmstances  of  each 
case.  In  McLean  t.  McLean,  supra,  where 
the  paternity  of  the  child  was  contested,  the 
recoKiiltion  was  sustained,  although  there 
was  no  more  proof  of  it  than  there  was  in 
the  prvsent  case.  In  relation  to  the  acknowl- 
edKinMit  necessary  to  meet  the  requirements 
of  the  statute,  it  has  been  said: 

"While  snch  recognition  must  have  been  gen- 
eral and  nntorinug,  and  the  proof  thereof  must 
be  siifScicnt  to  convince  the  mind,  it  is  not  nee* 
essnry  that  it  should  have  been  universal  or 
made  known  to  all  or  to  a  majority  of  the  com- 
munity, hut  it  is  snfficient  where  the  proof 
show8  that  the  father  frankly  admitted  the  re- 
lationahip  when  there  was  occasion  for  him  to 
speak  and  made  no  attempt  to  conceal  the 
same,  although  it  also  appears  that  there 
are  many  of  bis  friends,  relatives,  and  acquain- 
tances who  have  no  knowledge  thereof,"  etc. 
7  C.  J.  »49. 

Much  reliance  is  placed  by  defendant  on 
the  case  of  Uecord  v.  Kllis,  97  Kan.  764,  156 
Pac.  712,  U  R.  A.  1916E,  654,  Ann.  Cas. 
1917C.  i££2,  and  that  authority  does  tend  to 
sustain  the  theory  of  the  defendant.  In  that 
case,  however,  the  evidence  of  recognition 
was  not  so  persuasive  and  convindng  as  in 
the  present  one.  There  the  alleged  father 
lived  about  40  years  after  the  child  was 
born;  10  years  of  that  time  was  spent  in 
Indiana,  where  he  was  married;  and  there 
was  no  proof  of  acknowledgment  of  paternity 
in  Indiana,  except  in  one  instance.  Then  be 
removed  to  and  lived  in  Kansas  more  than 
28  years,  and  there  was  no  acknowledgment 
there,  and  even  his  wife  and  sons  had  never 
even  heard  of  the  imputation  that  he  was  the 
father  of  Record.  The  testimony  of  the  rec- 
Ogiiltlun  in  Kentucky  was  very  slight,  and 
in  view  of  the  fact  that  he  lived  so  long  after 
the  liirtb  of  the  child  and  of  the  opportunities 
for  rei-(>>niltlon,  the  proof  of  it  was  manifest- 
ly inMutllclent.  Here  the  drcnmstances  were 
miitcrially  different.  The  sickness  of  Robert 
Smith  and  the  brief  time  he  lived  after  the 
birth  of  plaintiff  gave  little  opportunity  for 
recoKnItlon.  However,  considerable  testi- 
mony was  offered  of  open  acknowledgment  of 
fatherhood.  Each  witness  referred  to  differ- 
ent occasions  and  to  separate  statements  and 
acts  of  recognition.  They  gave  testimony  of 
unequivo<-al  statements  and  acts  of  recog- 
nition. There  was  no  question  as  to  the  pa- 
ternity as  there  has  l>een  in  some  of  the  cited 
Cases.  Recognition  may  be  established  by 
acts  as  well  as  by  words,  and  the  taking  of 
Feleda  Phillips  to  London  many  times  after 
plaintiff  was  bom,  where  their  neighbors 
and  friends  congregated  and  when  it  was 
generally  understood  that  he  was  the  father 
of  plaintiff,  tends  to  establish  recognition. 


Although  there  may  be  proof  In  denial  of  rec- 
ognition, it  is  enough  if  that  offered  con- 
vinces  and  satisfies  the  triers  of  the  fkcta 
that  it  existed.  While  the  testimony  is  not 
strong,  it  is  deemed  suffident  to  show  sndi 
a  general  and  notorious  recognition  of  the 
fatherhood  of  Robert  Smith  as  to  meet  the 
statutory  requirements. 

[1]  Having 'determined  that  the  plaintiff 
may  inherit  from  his  putative  father,  there 
remains  the  question  wliether  he  is  entitled 
to  inherit  through  the  father  from  his  grand- 
father or  other  collateral  kindred.  The  solu- 
tion of  the  question  must  be  found  in  the 
statute.  Under  the  common  law  an  illegiti- 
mate child  was  deemed  to  tie  outside  the  line 
of  inheritance.  To  overcome  and  remedy  this 
hijnstice  the  Legislature  has  specifically  con- 
ferred the  right  of  Inheritance  upon  illegiti- 
mate children,  and  to  effectuate  the  purposs 
the  statute  should  be  given  a  liberal  inter- 
pretation. In  sections  3844  and  3845,  Geo. 
St.  1915,  it  is  provided  that— 

"Illegitimate  children  inherit  from  the  moth- 
er, and  the  mother  from  the  ciiildren."  Sec- 
tion 3844. 

"They  shall  also  inherit  from  the  father 
whenever  they  have  been  recognized  by  him  as 
his  children;  bat  such  recognition  must  have 
been  general  and  notorious,  or  else  in  writing." 
Section  3845. 

In  section  3846  it  is  provided: 

'^nder  snch  drcnmstances,  if  the  recognition 
of  relationship  has  been  mutual  the  father  may 
inherit  from  liis  illegitimate  children."  Sec- 
tion 3846. 

Section  8841  Is  as  follows: 

"Subject  to  the  rights  and  charges  hereinbe- 
fore contemplated,  the  remaining  estate  of 
wliich  the  decedent  died  seized  shall.  In  the  ab- 
sence of  .other  arrangements  by  will,  descend 
in  equal  shares  to  his  children  sorriving  him, 
and  the  living  issue,  if  any,  of  prior  deceased 
children;  but  such  issue  shall  conectively  in- 
herit only  that  share  to  which  their  parent 
would  have  entitled  had  he  been  living."  Sec- 
tion 3841. 

Section  3843  provides  that— 

"If  one  of  bis  parents  be  dead,  the  whole  of 
the  estate  shall  go  to  the  surviving  parent; 
and  if  both  parents  be  dead,  it  shall  be  dis- 
posed of  in  the  same  manner  as  if  they,  or  ei- 
ther of  them,  bad  outlived  the  intestate  and 
died  in  the  possession  and  ownership  of  th«( 
portion  thus  falling  to  their  share,  or  to  ei- 
ther of  them,  and  so  on  through  ascending  ■&• 
cestora  and  their  issue."    Section  3843. 

It  is  contended  that  as  the  right  depends 
upon  the  statute,  and  as  section  3846  express- 
ly provides  that  an  Illegitimate  shall  inherit 
from  his  father,  it  evidences  a  legislative  in- 
tention not  to  put  such  child  in  the  line  of 
inheritance  the  same  as  children  bom  in 
wedlock,  but  to  limit  the  right  to  inherit 
from  the  father  alone.  The  other  sections 
indicate  a  purpose  to  take  away  the  dlsqual- 
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location  resulting  from  lUegltlnuicy  and  to  f  the  place  of  admiaston— on  the  road — gave 
dotbe   the   lUegltlmate   with    heintbip   and )  it  the  quality  of  notoriety.    A  wltueoii,  bow- 


place  blni  In  tbe  line  of  auccesslon  with  other 
children  of  an  Intestate  It  la  provided  that 
the  Ulegltliiiate  shall  Inherit  from  bis  mother, 
and  in  similar  language  givea  him  the  right 
to  Inherit  from  hla  father.  Then  follows  the 
provlaion  that  the  mother  shall  Inherit  from 
the  illegitimate  child  and,  where  there  is  the 
nqnired  recognlti<Hi,  the  father  also  shall  in- 
l>erit  from  such  child.  Then,  as  showing  that 
the  relationship  when  duly  established  by 
ncognltlon  is  not  limited  to  father  and  child, 
it  Is  provided  that  in  the  matter  of  inher- 
itance the  mother  and  her  heirs  aball  take 
preference  over  the  father  and  his  heirs. 

The  Legislature  contemplated  a  relutlon- 
Ihip  of  succession  not  only  with  the  father 
bat  also  with  the  heirs  of  the  father.  We 
have  no  doubt  from  the  language  used  that 
the  Legislature  intended  to  give  an  Ulegltl- 
mate  the  status  of  a  general  heir  in  the  mat- 
ter of  the  descent  and  distribution  of  the 
property  of  an  intestate,  and  that  the  plain- 
tiff is  entitled  to  inherit  from  his  father's 
fiither. 

The  Judgment  will  therefore  be°  reversed 
and  the  cause*  remanded,  with  directions  to 
make  partition  of  the  property  involved  in 
accordance  with  the  opinion  herein. 

MASON,  POBTBB,  WEST,  MABSHAIX, 
and  DAWSON,  JJ.,  concurring. 

BURCB,  J.  (dissenting).  The  court  makes 
its  own  findings  of  fact,  because  it  is  said  the 
evidence  is  substantially  all  In  deposition. 
After  disposing  of  the  subject  of  paternity, 
which,  while  not  expressly  admitted,  was  not 
In  fact  contested  at  the  trial,  the  oi)lnlon  of 
the  court  takes  up  the  subject  of  open  and 
notorious  recognition,  and  recites  the  evi- 
dence The  recital  begins  with  the  neighbor- 
hood gossip,  "general  report,''  later  called 
"common  report,"  not  of  recognition,  but  of 
paternity.  How  this  tongue-wagging  bound 
Robert  is  not  stated.  Dovetailed  into  the 
narrative.  Indeed  forming  the  bulk  of  it.  Is 
evidence  which  has  no  semblance  of  relation 
to  open  and  notorious  recognition  by  Robert, 
the  one  person  who,  under  the  statute,  could 
confer  heirship.  No  rule  of  law  is  referred 
to,  binding  Robert  by  talk  in  the  Phillips 
home  when  It  is  not  pretended  he  was  there ; 
or  binding  him  by  couversatlons  between 
others  after  he  was  dead ;  or  binding  him  by 
open  and  notorious  recognition  of  the  child 
as  his  by  others  long  after  he  was  dead.  As- 
snraing  the  court  based  its  finding  on  this 
evidence,  or  pains  would  not  have  been  taken 
to  detail  It,  the  decision  is  erroneous. 

Leaving  out  of  account  the  evidence  Just  dis- 
cussed, there  Is  little  left  in  the  case.  There 
Is  testimony  of  the  old  negro  who  worked  for 
Smiths,  who  says  that  when  Robert  was 
Joked  about  the  baby,  in  a  wagon  on  the 
road,  he  admitted  paternity.     Presumably 


ever,  from  the  Smith  home — Robert's  broth* 
ei^testifled  that  after  birth  of  the  child  Rob- 
ert said  he  supposed  be  would  get  the  bene- 
fit of  it.  but  it  was  not  his.  This  was  oral 
testimony,  given  at  the  trial,  which  the  trial 
court  believed.  Three  other  witnesses  (not 
including  a  former  saloon  keeper),  one  of 
them  a  member  of  the  same  social  set  as 
Jtobert,  testified  that  when  rumor  and  gusslp 
were  brought  home  to  Robert  he  repudiated 
paternity.  This  evidence  is  as  crediliie  as 
any  that  appears  in  the  record,  and  should  be 
considered  as  bearing  directly,  not  on  the 
subject  of  paternity,  but  on  the  subject  of 
open  and  notorious  recognition.  It  is  not 
discussed  in  the  opinion  of  the  court 

There  is  testimony  of  Joe  Rea.  80  years 
old,  who  hangs  around  a  livery  stable  sleep- 
ing there  part  of  the  time,  and  wlioHe  repu- 
tation for  truth  and  veracity  was  linpmihed. 
He  told  of  another  highway  recoKnItion, 
which,  however,  he  had  never  mentioned  to 
any  one  and  which  the  evidence  shows  was 
a  pure  fabrication.  Felecia's  own  brother 
traced  the  movements  of  the  members  of  the 
Phillips  family.  The  family,  including 
Feleda,  left  the  county  before  the  child  was 
bom.  After  Robert's  death,  Feleda  married, 
left  the  child  with  her  parente  and  went  to 
live  12  miles  south  of  Columbus,  where  she 
stHl  lives.  T^ter  the  parents  returned  to  an- 
other part  of  the  county,  bringing  the  child 
with  them.  Consequently,  Feleiia  never  re- 
turned to  the  county  after  the  child  was  burn, 
either  before  or  after  Robert's  death.  This 
well-established  fact  nullifies  the  tesrlinony 
of  the  witness  who  glibly  told  of  aeeUig  Rob- 
ert and  Felecia  together  in  the  town  of 
Liondon  many  times,  not  only  before  but  after 
birth  of  the  child. 

There  Is  left  a  private  conversation  with 
Scott  Wheeler,  recoKnitiou  of  the  child  in  the 
privacy  of  the  Phillips  home,  and  sp<^uiiitlon 
by  the  court  that  Robert  must  have  ailiiiiited 
paternity  to  bis  parents.  It  is  said  R<)l)ert 
must  have  admitted  paternity  to  his  parents 
because,  after  he  died,  they  would  nut  have 
taken  into  their  home  the  bastard  child  of 
another.  It  will  be  recalled  that  the  old 
negro  servant  said  nothing  about  any  ndiiils- 
slons  made  about  the  Smith  home  and  the 
only  living  member  of  the  family  teKtifled 
that  Jtobert  denied  the  child.  Couse<iiiently, 
the  reasonable  inference  \a  the  parents  be- 
came satisfied  Robert  was  the  father,  and  aft- 
er his  death  undertook  to  discharge  what 
they  regarded  as  his  unperformed  duty  by 
recognizing  the  child  themselves.  However 
this  may  be  an  admission  of  paternity  which 
must  be  derived  by  Inference,  and  which,  if 
made,  was  a  private  confession  to  parente 
is  not,  to  my  mind,  very  notorious. 

The  statute  may  be  unjust  to  bastards,  but 
the  Legislature  fixed  the  policy  of  this  state 
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^th  reference  to^fhe  aiAjcet,  and  the  conrt 
is  not  anthorixed  to  vnbatltnte  a  different 
policy  by  Its  method  of  dealing  with  evidence. 
jSecosnltlonmoat  be  in  writing,  or  must  be 
open  and  notorions.  Notorious  has  here  its 
ccNumon,  ereryday,  well  understood  slgalfl- 
cation:  .,  t 

"GeneraUy  kbown  and  talked  of;  well,  wide- 
ly, or  commonly  known;  forming  a  part  of 
common  knowledge;  •  *  •  nniTersally  rec- 
ognized." Webster'a  New  Int  Die  tit  'Voto- 
rioua." 

If  the  putative  father  should  not  live  long 
enough  to  make  recognition,  both  open  and 
notorious,  the  bastard  cannot  Inherit  It 
must  not  be  forgotten  that  what  the  statute 
deals  with  is  not  notoriety  of  paternity,  but 
notoriety  of  recognition  of  the  child  by  the 
father.  The  strength'  of  testimony  relating 
to  paternity  is  immaterial.  Paternity  may 
be  placed  beyond  question  by  the  verdict  of 
a  Jury  in  a  bastardy  proceeding,  but  the  fact 
has  no  tendency  to  prove  open  and  notorious 
recognition. 

In  my  opinion,  the  Judgment  of  the  dis- 
trict court  should  be  affirmed. 


(103  Kan.  259) 

MAYNARD  et  al.  v.  STATE  BANK  OP  LE- 
HIGH.    (No.  22197.) 

-  (Supreme  Court  of  Kansas.    July  6,  1919.) 

(Bylialu*  by  the  Oovrt.) 

1.  Appkal  and  Ekbos  9=978(2)— ApPKAiABug 
Obdebs— RcLino  on  Motion  to  Dismiss. 

Prior  to  a  final  jndgment  an  appeal  will  not 
lie  from  an  order  overruling  a  motion  to  dis- 
miss on  the  ground  that  the  plaintiff  has  im- 
properly named  a  resident  of  the  county  as  a 
defendant  solely  to  give  jurisdiction  to  serve 
the  real  defendant  with  a  summons  in  another 
county. 

2.  DiSiriSBAIi  AND  N0NST7IT  9=»56— ScOPE  OF 

Rbmedt— Defects  in  Pabties. 
If  the  court  had  juriadiction  of  the  appeal, 
an  aflSrmance  would  probably  result  on  the 
ground  that  the  isanes  of  fact  presented  by  the 
motion  were  those  on  witich  the  merits  of  the 
case  depended,  and  which  were  not  triable  in  a 
summary  way. 

3.  Pbocess  <;e=>i66  —  Sdkmons  —  Motion  to 
Disuisa— Manneb  of  Sebvice.   ' 

After  such  a  motion  has  been  presented,  it 
seems  too  late  to  raise  an  objection  going 
merely  to  the  manner  of  service. 

Appeal  from  District  Court,  Saline  County. 

Suit  by  F.  A.  Maynard  and  others  against 
the  Planters'  Bank  of  Sallna  and  the  State 
Bank  of  Lehigh.  Motion  by  defendant  State 
Bank  of  Lehigh  to  quash  the  service  of 
summons  and  dismiss  the  action.  From  an 
order  overruling  the  motion,  it  appeals.  Ap- 
peal dismissed. 


'  D.  W.  Wheeler  and  J.  E.  Wheeler,  both  <>t 
Marion,  and.C.  ;W;.  Biirch..of  Sallna,  for  ap-, 
pellant 

J.  F.  Corder  and  Knittle  &  Knittle,  aU  at, 
Sallna,  tor  appellees. 

MASON,  J.  F.  A.  Maynard  filed  in  the 
district  court  of  Saline  county  a  petition 
against  the  Planters'  State  Bank,  which  is 
located  in  Sallna,  and  the  State  Bank  of 
Lehigh,  which  is  in  Marion  connty.  The 
Planters'  State  Bank  was  duly  served  with 
summons  in  Saline  oonnty,  and  a.  sum- 
mons was  issued  to  the  sheriff  of  Marlon 
county  wtiich  was  returned  with  his  indorse- 
ment to  the  effect  that  he  bad  served  it 
upon  the  State  Bank  of  Lehigh.  Ttiat  bank, 
limiting  its  appearance  to  the  purposes  of 
the  motion,  moved  to  quash  the  service  of 
summons  upon  It  and  dismiss  the  action, 
because  the  Planters'  Bank  liad  been  made 
a  party  solely  as  a  means  of  suing  the  Lehigh 
bank  in  Saline  county.  On  this  motion  the 
Lehigh  bank  Introduced  evidence  the  pur- 
pose of  which  was  to  show,  and  which  may 
be  regarded  as  showing,  that  in  fact  no 
cause  of  action  existed  against  the  Planters' 
Bank — that  whatever  claim  the  plalntifl  bad 
was  against  the  Lehigh  bank  alone,  mie 
motion  was  overruled,  and  the  L^lgb  bank 
appeals. 

[1]  1.  The  case  has  been  argued  here  upon 
its  merits,  the  Juriadiction  of  this  court  not 
having  been  questioned  by  the  appellee.  It 
is  obvious,  however,  that  the  appeal  cannot 
be  entertained,  because  the  decision  over- 
ruling the  motion  to  quash  the  service  and 
dismiss  the  case  is  not  a  "final  order"  as 
defined  in  the  Code,  and  Is  not  made  ap- 
pealable by  the  statute.  Oil  Co.  v.  Bentner, 
101  Kan.  505,  167  Pac.  1061. 

[2]  2.  Nevertheless  It  may  serve  some 
purpose  in  the  further  progress  of  the  liti- 
gation for  the  court  to  express  its  views  up- 
on the  matters  that  have  been  argued,  al- 
though for  the  reason  stated  the  expression 
cannot  amount  to  a  decision.  The  right  of 
the  plaintiff  to  sue  the  Lehigh  bank  In 
Saline  county  over  Its  objection  depends  up- 
on whether  it  has  a  valid  claim  against  the 
Planters'  Bank,  on  the  same  demand  which 
it  Is  asserting  against  the  Lehigh  bank.  fC 
in  a  trial  on  the  merits  that  turns  out  not 
to  be  the  case,  he  cannot  obtain  a  Judgment 
against  the  Lehigh  bank.  Marshall  v.  Land 
Co.,  75  Kan.  445,  SO  Pac.  905;  Hembrow  v. 
Winsor,  94  Kan.  1,  145  Pac.  837.  The  pe- 
tition alleges  that  the  plaintiff  employed  the 
two  banks  to  collect  a  draft  for  him  and 
remit  the  proceeds;  that  they  made  the 
collection  and  refused  to  account  for  it. 
These  allegations,  liberally  construed  In 
favor  of  the  plaintiff,  would  seem  to  show- 
facts  sufficient  to  Justify  the  joinder.  The 
Lehigh  bank  se^s  by  evidence  to  show  that 
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as  to  the  Planters'  Bank  at  least  they  are 
dearly  not  tme,  and  therefore  that  the  Join- 
der Is  bad — that  the  action  cannot  be  main- 
tained In  Saline  county  against  the  Lehigh 
bank  becaase  the  cause  of  action  pleaded 
against  the  Planters'  Bank  does  not  actually 
exist — la  not  well  founded  In  fact.  Although 
the  I«hlgh  bank  Is  In  a  sense  concerned  In 
this  Issue  only  because  the  plalntUTs  right 
to  sue  It  In  Saline  county  Is  determined 
thereby,  as  between  the  plaintiff  and  the 
Lehli^  bank  It  la  the  only  matter  to  be 
tried.  The  idalntlfl  as  well  as  the  Planters' 
Bank  has  a  right  to  Insist  that  this  Issue 
shall  be  settled  only  in  a  fall  trial  on  the 
merits,  where  a  Jury  may  be  demanded,  and 
the  credibility  of  the  witnesses  may  be  test- 
ed by  cross-examination.  It  cannot  be  com- 
piled to  allow  such  an  issue  to  be  decided  on 
a  summary  hearing  on  a  motion,  where  ex 
parte  affldarits  are  admissible  In  evidence. 
Unney  ▼.  Thompson,  44  Kan.  765,  2S  Pac. 

ao& 

If  the  plaintiff  should  amend  his  petition 
ao  as  to  set  out  In  detail  the  precise  facts 
upon  which  hci  relies,  the  Lehlgb  bank 
could  doubtless  by  demurrer  raise  the  ques- 
tlaats  of  law  sought  to  be  presented  here» 
In  sach  a  way  that  a  decision,  capable  of 
review  on  appeal,  could  be  had  before  the 
Issoes  of  fact  are  tried.  Otherwise  be  must 
take  the  risk  of  falling  to  recover  In  this 
action  against  the  Lehigh  bank,  although 
his  claim  against  it  is  found  to  be  meritori- 
ous, tmless  be  also  establishes  his  demand 
against  the  Planters'  Bank. 

[3]  3.  In  this  court  the  Lehigh  bank  calls 
attention  to  the  fact  that  the  return  of  the 
Marion  county  sheriff  fails  to  show  either 
that  a  copy  of  the  summons  was  delivered  to 
its  chief  officer,  or  that  such  delivery  was 
excused.  That  defect  was  not  pointed  out 
In  the  motion,  nor  was  it  called  to  the  at- 
tention of  the  trial  court  Otherwise  it 
could  have  been  readily  remedied,  and  prob- 
ably would  have  been.  It  seems  quite  clear 
that,  while  the  procedure  followed  by  the 
Ldilgh  bank  does  not  amount  to  a  general 
appearance  in  such  sense  as  to  preclude  it 
from  objecting  to  the  venue,  an  objection 
going  merely  to  the  form  of  service  ought 
not  now  to  be  open  to  it 

7%e  appeal  is  dismissed. 

All  the  Justices  concurring. 


U«  lUn.  256) 
MBLTON  et  aL  V.  EVERT.    (No.  22141.) 

(Supreme  Court  of  Kaniiaa.    July  6,  1919.) 

(ByUabv  by  the  Court.) 
DrvoBCB  ®=3S08— Decbkk  as  tx)  Pbofemt— 

VALJSm — COIXATEBAL  ATTACK. 

Following  E^ery  v.  Emery,  104  Kan.  679, 
ISO  Pac.  451,  that  part  of  a  decree  granting  to 


the  wife  a  divorce,  which  declares  that  real 
estate  belonging  to  the  husband  shall  be  the 
sole  property  of  the  minor  children,  is  held  to  be 
wholly  void  and  open  to  collateral  attack. 

Appeal     from     District     Court.     Labette 

County. 

Action  by  Mrs.  Etta  3.  Melton,  formerly 
Etta  J.  Every,  and  another,  against  William 
A.  Every.  Judgment  for  defendant,  and 
plaintiffs  appeaL    Affirmed. 

E.  L.  Burton,  of  Parsons,  for  appellants. 

John  T.  Pearson,  of  Parsons,  S.  J.  Mat- 
tox.  of  Oswego,  and  W.  D.  Atkinson,  of  Par- 
sons, for  appellee. 

PORTER.  J.  In  April.  1902,  Etta  J.  Every, 
now  Etta  J.  Melton,  was  granted  a  divorce 
from  WUliam  A.  E^ery,  and  was  given  the 
custody  of  tbelr  two  children,  who  were 
minors.  No  appeal  was  taken  from  the  de- 
cree, which  Included  the  following  provision: 

"The  plaintiff  be  and  she  hereby  is  granted 
as  permanent  alimony  the  aum  of  $100.  and  the 
farm  property  described  as  follows,  to  wit: 
The  north  half  of  the  northeast  quarter  of  sec- 
tion No.  28  in  township  No.  82,  range  18  east 
in  Labette  county,  Kan. — ^ii  declared  to  be  the 
sole  property  of  the  minora  Jesse  Every  and 
Leslie  Every,  is  placed  in  the  hands  of  the 
plaintiff  for  the  benefit  of  said  minor  children, 
said  trust  being  snbject  to  the  further  order  of 
the  court  as  to  the  support,  education,  and 
maintenance  of  said  minor  diildren." 

Following  the  decree  Mrs.  Every  took  jtos- 
session  of  the  land,  and  continued  to  hold 
and  manage  it  until  the  fall  of  1916.  Leslie 
J.  Eivery,  the  younger  of  the  minor  children, 
attained  his  majority  October  20,  1916,  and 
conveyed  whatever  Interest  he  had  in  the 
premises  to  his  mother.  Immediately  there- 
after the  father  took  possession  of  the  prem- 
ises, and  has  continued  in  possession  ever 
since. 

Mrs.  Every,  joining-  the  other  son  as  plain- 
tiff, brought  this  action  to  recover  possession 
of  the  property,  alleging  that  plaintiffs  are 
the  legal. and  equitable  owners  of  the  land, 
and  asking  that  their  title  be  quieted  as 
against  the  defendant.  From  a  Judgment 
against  them  plaintiffs  Appeal. 
'  The  contention  is  that  defendant's  right 
to.  the  land  was  litigated  and  settled  in  the 
divorce  case,  and  that  the  Judgment  now  ap- 
I>ealed  from  amounts  to  a  setting  aside  of 
the  decree  in  the  divorce  case.  It  is  Insisted 
that  the  most  that  could  be  claimed  against 
the  decree  is  that  it  was  erroneous,  and  that 
the  only  way  in  which  the  error  could  be  cor- 
rected was  by  an  appeal. 

In  Kmery  v.  Emery,  104  Kan.  670.  180 
Pac.  451,  the  first  paragraph  of  the  syllabus 
reads: 

"The  statute  authorizing  the  court  upon 
granting  a  divorce  to  provide  for  the  guardian* 
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•hip,  caatodx,  sapport,  and  education  of  the 
minor  children  of  the  marriage  contemplates 
making  provision  for  the  children  only  during 
their  minority,  and  grants  no  power  to  transfer 
any  of  the  property  of  either  parent  to  the 
children  for  the  purpose  of  creating  an  estate  for 
their  permanent  benefit.  A  part  of  a  decree 
attempting  to  do  this  is  wholly  void  and  open 
to  collateral  attack.** 

That  decision  controls  the  present  case. 
In  the  opinion  it  Is  said: 

"Whatever  power  the  district  court  has  in  a 
divorce  suit  to  afford  protection  to  the  children 
of  the  parties  is  derived  from  the  statute  quoted, 
and  is  limited  to  making  provision  for  their 
support  and  education  during  their  minority." 

If  the  language  of  the  decree  divorcing 
defendant  from  bis  former  wife  and  making 
provision  for  the  benefit  of  the  minor  chil- 
dren should  be  construed  as  intending  to  vest 
In  the  minor  children  the  legal  title  to  the 
reol  estate  then  belonging  to  the  husband, 
that  portion  of  the  decree  is  wholly  void  and 
open  to  collateral  attack.  This  did  not,  of 
course,  affect  the  validity  of  the  remaining 
portions  of  the  decree. 

The  Judgment  is  afflnned. 

All  the  Justices  concurring^ 


<104  Kan.  485) 

STATE  ex  rel.  WILSON,  Oonnty  Atty.,  v. 
CARLSON.    (No.  21571.) 

(Supreme  Court  of  Kansas.    Nov.  9,  1918.) 
(SyttahuM  by  th«  Court. 

1.  HlOnWATS    «=»eS  — BSTABtreHMKNT  — JU- 
KtSniCTtON  or  OOMUIBBIOIIBKS— CotXATDUI. 

Attack. 
In  an  action  to  enjoin  the  obatmctlon  of  a 
public  road  which  had  been  laid  out  and  opened 
for  travel  more  than  80  years,  technical  objec- 
tions to  the  sufficiency  of  the  record  are  held 
insuffii-ient,  in  a  collateral  attack,  to  show  lack 
of  jurisdiction  in  the  commissioners. 

2.  EviDENcs  «=»22(2)— JnniciAi,  Nono— Op- 
KBATioN  OP  Railboao— Residence. 

When  the  road  was  laid  out  the  appellant's 
land  belonged  to  the  Atchison.  Topeka  &  Santa 
F^  Itailroad  Company.  The  only  service  of  no- 
tice to  thr  company  was  by  publication,  and  there 
wos  no  finding  by  the  commissioners  that  the 
company  was  a  nonresident  of  the  county.  Held, 
that  this  court  will  take  judicial  notice  that  in 
18}^  the  railroad  company  was  not  operating  ita 
railway  In  Hodgoman  county,  and  was  not  a 
resident  of  the  county. 

3.  HlOHWATS    4=»68  — ESTABUSHIfElfT  — JTT- 

BiHtiicTioN— Pbesumftions  aho  Bubden  or 

Pboof. 
The  opinion  in  Gehlenberg  v.  Hartley,  1(X) 
Kan.  487.  165  Pac  286,  followed,  and  held,  that 
the  introduction  of  the  record  of  the  report,  sur- 
vey, and  pint  placed  the  burden  upon  appellant' 


to  show  laA  of  jurisdiction ;  and,  farther,  tliat 
the  objections  raised  to  the  record  are  not  sof- 
ficient  to  overturn  the  presumption  of  ita  va- 
lidity. 

(Additional  Byttalii»  hv  Bditortal  Staff.) 
4.  HlOHWATS    4=954— EarrABUSHifENT—Rso- 

OBD. 
Commissioners*  record  showing  report  of 
viewers,  survey,  and  plat,  all  on  their  face  reg^ 
ulftr,  and  showing  with  reasonable  certainty  a 
sufficient  compliance  with  the  requirements  of 
the  law  in  the  eatablishment  of  a  highway,  is 
all  that  is  necessary;  technical  precision  not  b^ 
ing  required. 

Appeal    from   District   Court,   Hodgeman 

County. 

Action  by  the  State  of  Kansas,  on  the  r^ 
lation  of  Albert  H.  Wilson,  County  Attorney 
of  Hodgeman  County,  Kan.,  against  Carl 
Carlson.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Roscoe  EL  Wilson,  of  Jetmore^  for  appd> 
lant 

S.  M.  Brewster,  Atty.  Gen.,  and  B.  H.  Ash- 
er,  of  Jetmore,  for  appellee. 

PORTER,  J.  In  an  action  brought  by  the 
state  the  appellant  was  enjoined  from  ob- 
structing a  public  road  laid  out  and  opened 
for  travel  more  than  30  years  ago. 

The  question  involves,  so  far  as  appellanf s 
rights  are  concerned,  only  that  part  of  the 
road  which  crosses  bis  land.  Boad  No.  17 
in  Hodgeman  county  was  laid  out  in  1885, 
leading  in  a  southerly  direction  from  the  city 
of  Jetmore  to  connect  with  a  road  in  Ford 
county  to  Spearville  on  the  Santa  Fe  rait 
road.  Ever  since  it  was  laid  out  It  has  been 
used  and  traveled. 

[1]  In  a  collateral  attadc  on  the  original 
proceedings  the  appellant  urges  a  number  of 
technical  objections  to  the  sufficiency  of  the 
record,  contending  that  these  show  a  lack  ot 
jurisdiction  in  the  commissioners.  The  affi- 
davit of  service  of  notice  to  landowners  was 
sworn  to  before  a  deputy  county  surveyor, 
who  It  is  Insisted  was  not  authorized  to  ad- 
minister oaths  except  to  witnesses  called  be- 
fore the  viewers.  The  error  was,  at  most,  of 
trifling  Importance^  and  must  be  held  cored 
by  lapse  of  years. 

[2]  Appellant*s  land  belonged  to  the  Atdi* 
iBon,  Topeka  &  Santa  F6  railroad  company 
when  the  road  was  established.  The  record 
of  the  proceedings  fails  to  show  service  ot 
notice  to  the  company  except  by  publication, 
and  there  was  no  flnding  by  the  commission- 
ers that  the  railroad  company  was  a  nonres- 
ident of  the  county.  In  Worden  v.  Cole,  74 
Kan.  226.  86  Pac.  464,  we  took  Judicial  no- 
tice of  when  and  where  the  railway  line  of 
this  same  railroad  was  definitely  located,  and 
also  that  a  certain  odd  numbered  section  ot 
land  Is  within  the  congressional  grant  to  the 
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railroad  company, 
feet  see  Patterson  ▼.  Hallway  Co.,  77  Kan. 
236,  94  Pac.  138,  15  L.  H.  A.  (N,  S.)  783.  If 
the  commissioners  had  solemnly  found  that 
the  railroad  company  which  then  owned  the 
land  was  not  a  resident  of  Hodgeman  county, 
they  would  hare  found  a  fact  which  every 
one  Is  presumed  to  have  known,  and  of  which 
courts  win  take  judicial  notice. 

[3,4]  The  road  as  established  across  ap- 
pellant's land  conforms  to  the  petition,  and 
his  objections  that  other  portions  of  It  were 
not  laid  out  In  conformity  to  the  petition  as 
respects  the  termini  are  of  no  consequence. 
The  commissioners'  record  shows  the  report 
of  the  viewers,  the  survey,  and  plat;  all 
these  on  their  face  appear  regular,  and  show 
with  reasonable  certainty  a  substantial  com* 
pllance  with  the  requirements  of  the  law, 
which  la  all  that  is  necessary.  As  said  in  the 
opinion  in  Gehlenberg  v.  Hartley,  100  Kan. 
487.  490, 165  Pac  286,  287,  quoting  from  Lew- 
la  et  al.  V.  Laylln  et  aL,  46  Ohio  St.  663,  666, 
23  N.  B.  288: 

"In  determining  the  sufficiency  of  the  records 
of  inferior  tribunals  and  public  boards,  to  ex- 
press their  purposes  or  to  preserve  a  memorial 
of  their  transactions  respecting  matters  within 
their  jurisdiction,  technical  precision  should 
not  be  required;  on  the  contrary,  they  should 
he  liberally  construed." 

Besides,  it  was  beld  in  the  Gehlenberg 
Case  that,  since  the  statute  (Lews  1874,  c. 
306,  I  6)  requires  that  the  commissioners 
shall  order  the  viewers'  report,  the  survey, 
and  the  plat  to  be  recorded,  and  declares 
that  "from  thenceforth  said  road  shall  be  con- 
sidered a  public  highway,"  "this  Is  a  legisla- 
tive declaration,  that  upon  the  recording  of 
the  report,  survey  and  plat,  the  road  shall  be 
regarded,  prima  facie,  as  legally  established. 
The  declaration  is  unqualifled,  binds  land- 
owners, pnblic  o£9clal8  and  the  courts,  and 
casts  upon  any  person  contesting  the  road 
proceedings  the  burden  of  establishing  their 
Invalidity."    100  Kan.  401, 165  Pac.  288. 

The  action  here  is  not  an  appeal  by  the 
landowner  from  proceedings  to  establish  a 
road;  it  is  a  collateral  attack  made  more 
than  80  years  after  the  proceedings  to  es- 
tablish the  road  were  instituted.  The  in- 
troduction of  the  record  placed  the  burden 
upon  appellant  to  show  a  lack  of  jurisdiction, 
all  the  presumptions  being  in  favor  of  the 
regalarlty  of  the  proceedings  leading  np  to 
the  making  of  the  record. 

The  state  contends  that  the  evidence  was 
anffident  to  show  the  establishing  of  a  road 
l>y  prescription,  aside  from  the  sufficiency  of 
fbe  record,  but  we  deem  it  unnecessary  to 
consider  that  question  for  the  reason  that 
the  objections  raised  to  the  record  Itself  are 
not  snffldent  to  overturn  the  presumption 
of  its  validity. 

The  judgment  is  affirmed. 


(106  Kan.  IM) 
BLOOM  EQinTY  EXOHANOB  v.  STEPH- 
ANS  et  aL     (No.   22035.) 

(Supreme  Court  of  Kansas.    July  6,  1919.) 

(8vlM)u$  bv  tht  Court.) 

1.  Sai:b8     «=»88— Action      fob      Breach— 
TiniMs  or  Obai,  Contbact— Qthestion  fob 

JUBT. 

In  an  action  for  damages  caused  by  failure 
to  perform  a  contract  according  to  its  terms, 
where  there  is  a  conflict  in  the  evidence  con- 
cerning the  terms  of  an  oral  contract,  it  is 
proper  for  the  court  to  instruct  the  jury  to  find 
what  the  terms  of  the  contract  were,  and  to 
base  the  verdict  on  that  finding. 

2.  SAiiKS  4s>417— Action  fob  Bbeach— Dav- 

AGES— BVIOKNOB. 

There  was  evidence  from  which  the  jury 
could  ascertain  the  amount  of  damages  sus- 
tained by  the  plaintiff. 

Appeal  from  District  C!ourt,  Reno  County. 

Action  by  the  Bloom  Equity  Exchange 
against  John  Stephans  and  another.  Judg- 
ment for  plaintiff,  and  defendant  Stephans 
appeals.    Affirmed. 

C.  M.  WllUams  and  D.  0.  Martlndell,  both 
of  Hutchinson,  for  appellant. 

F.  U  Martin,  John  M.  Martin,  and  Walter 
F.  Jones,  all  of  Hutchinson,  for  appellee. 

MARSHALL,  J.  Defendant  Stephans  ap- 
peals from  a  judgment  against  him  for 
damages  sustained  by  the  plaintiff  in  a  wheat 
transaction  between  them. 

[1]  1.  Complaint  is  made  of  the  follow- 
ing instruction: 

"The  jury  are  instmeted  that  you  will  first 
determine  what  the  contract  was  and  determine 
whether  or  not  it  was  agreed  that  this  wheat 
was  to  be  free  from  rye  and  if  It  was  bought 
for  seed  wheat,  and,  if  you  find  that  the  con- 
tract was  as  claimed  by  the  plaintiff,  you  will 
then  determine  the  amount  of  plaintiff's  dam- 
ages, if  any;  and,  if  you  find  that  the  defend- 
ant delivered  the  kind  of  wheat  that  he  agreed 
to  deliver,  then  your  verdict  will  be  for  the  de- 
femdant" 

Stephans  contends  that  the  contract  was 
in  writing,  and  that  it  was  the  duty  of  the 
court  to  determine  what  the  contract  was. 
The  difficulty  with  this  contention  Is  that  the 
evidence  tended  to  show  that  there  was  no 
written  contract,  and  that  the  evidence  con- 
cerning the  terms  of  an  oral  contract  was 
conflicting. 

The  evidence  for  the  plaintiff  tended  to 
prove  that  Stephans  contracted  with  the 
plaintiff  to  sell  It  a  carload  of  good  seed 
wheat  absolutely  free  from  rye;  that  the 
wheat  delivered  had  more  than  2  per  cent 
of  rye  in  it;  and  that  It  could  not  be  sold 
for  seed  wheat  The  evidence  for  the  de- 
fendant tended  to  prove  that  nothing  was 
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Bald  In  tbe  contract  about  rye,  and  that  the 
wheat  furnished  was  clean  wheat.  The  con- 
tract was  made  first  by  conversation  over 
the  telephone,  and  afterward  a  confirming 
letter  was  sent  by  each  party  to  the  other. 
The  letters  disagreed  as  to  the  terms  of  the 
oontntct.  Stephans  denied  receiving  the 
plaintiff's  letter,  but  there  was  evidence 
which  liidlcated  that  he  did  receive  it.  Nei- 
ther party  objected  to  the  terms  outlined 
in  the  letter  of  the  other. 

The  rule  contended  for  by  Stephans  was 
clearly  stated  In  Shear  Co.  v.  Thompson,  80 
Kan.  487, 102  Pac.  848,  where  tbe  court  said: 

"The  constrttction  of  written  instrumenta  Is  a 
question  of  law  for  the  court,  nnd  ordinarily 
it  is  error  to  submit  such  a  question  to  tbe 

JMT." 

This  language  was  quoted  in  Frazler  v. 
Railway  Co.,  97  Kan.  285,  288,  164  Pac.  1022, 
where  a  number  of  other  decisions  are  cit- 
ed. The  rule  itself  implies  that  there  is  an 
exception  to  it.  The  exception  was  stated 
In  Frazler  v.  Hallway  Co.,  supra,  in  a  quo- 
tation taken  from  9  Cyc.  591,  as  follows: 

"But  where  the  construction  of  a  written  con- 
tract depends  upon  extrinsic  facts  as  to  which 
there  is  a  dispute,  its  conBtruction  is  a  mixed 
question  of  law  and  fact,  and  is  for  the  jury 
nnder  proper  instmctions  from  the  court." 

Under  the  evidence,  there  was  nothing  for 
the  court  to  do  but  instruct  the  Jury  to  find 
what  the  terms  of  tbe  contract  were,  and 
base  the  verdict  thereon.  13  C.  J.  781 ;  6  R. 
C.  L.  249,  250;  2  Page  on  Contracts,  i  1129. 
niere  was  no  error  in  giving  the  instruction. 

[2]  2.  Complaint  Is  also  made  of  tbe  fol- 
lowing Instruction: 

"The  Jury  are  instructed  that.  If  yon  find  for 
the  plaintiff,  the  plaintifTs  measure  of  damsKes 
is  the  difference  between  what  said  wheat 
would  have  been  worth  at  Bloom,  Kan.,  for 
seed  wheat,  if  it  bad  been  tree  from  rye,  on  the 
date  of  its  delivery  at  Bloom,  Kan.,  and  what 
it  was  worth  on  the  market  at  Bloom,  Kan., 
on  that  date  in  the  condition  in  which  It  was 
actually  received.  To  any  amount  of  damage 
yon  allow  plaintiff  you  will  add  6  per  cent  per 
annum  from  September  1,  1917.  Plaintiff  can- 
not recover  more  than  the  amonnt  of  damage 
claimed  in  his  petition,  with  interest  added 
thereto." 

Stephans  argues  that  the  plaintlfT  "must 
prove  that  the  failure  of  the  appellant  to 
comply  with  tbe  contract  resulted  In  damage 
to  the  appellee,  and  It  must  introduce  evi- 
dence as  to  Just  bow  mncb  that  damage 
was." 

.  The  plaintiff  did  what  Stephana  contends 
should  have  been  done.  It  Introduced  evi- 
dence to  prove  that  the  contract  price  for 
the  wheat  was  $2.85  a  bushel ;  that  tbe  mar- 
ket price  for  seed  wheat  of  the  kind  con- 
tracted  for  at   the   time   and  place  of  de- 


livery was  $2.91  a  bushel;  that  the  amount 
realized  from  the  sale  of  the  wheat  delivered 
was  $3,722.70;  and  that  the  loss  sustained 
by  the  plaintiff  was  $541.73.  There  was  evi- 
dence to  establish  that  the  market  price  for 
the  kind  of  wheat  fumlsbed  had  declined  40 
cents  a  bushel,  but  there  was  no  evidence 
to  establish  that  the  market  price  of  the 
kind  of  wheat  contracted  for  had  declined. 
The  instruction  was  based  on  evidence,  and 
was  not  erroneous. 

The  Judgment  is  aflSrmed. 

AU  the  Justices  concurring. 


am  KuL  US) 

SIARKHAM  V.  WATERMAN  et  aL 
(No.  22041.) 

(Supreme  Court  of  Kansas.    July  5,  1919.) 

(Syllahus  by  the  Court.) 

BANKjtxnracT  «=»303(3)— Putting  Pbopebtx 
Bbtono  Reach  or  CaEniTOBS— EvinsNCE. 
The  facts  concerning  the  acquisition  of  a 
farm  by  a  wife,  some  15  months  prior  to  the 
bankruptcy  of  her  husband,  examined,  and  held 
to  show  no  basis  for  tbe  contention  that  the 
farm  was  purchased  with  tbe  moneys  of  the 
husband  with  the  design  of  putting  his  property 
beyond  the  reach  of  creditors. 

Appeal  from  District  Court,  Washington 
County. 

Action  by  Harvey  Markham,  as  trustee  in 
bankruptcy  of  the  estate  of  William  L.  Wa- 
terman, against  William  I/.  Waterman  and 
wife.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

See,  also,  181  Pac.  621. 

Kdgar  Bennett,  of  Washington,  Kan.,  for 
appellant. 

J.  R.  Hyland,  of  Washington,  Kan.,  C.  I<. 
Hunt,  of  Ck>ncordia,  F.  C.  Baldwin,  of  Wasb- 
ington,  Kan.,  and  (3lyde  L.  Short,  of  (Concor- 
dia, for  appellees. 

DAWSON,  J.  The  plaintiff  Is  the  trustee 
In  bankruptcy  for  the  estate  of  tbe  defendant 
William  L.  Waterman.  The  defendant  Mazy 
K.  Waterman  is  William's  wife. 

In  this  action  the  plaintiff  asserts  Us  own- 
ership, as  trustee  in  bankruptcy,  of  a  farm 
acquired  by  Mary  In  January,  1916,  some 
15  months  before  the  bankruptcy  of  her  bos- 
band.  This  claim  is  founded  upon  plaintiff's 
assumption  that  the  farm  was  purchased 
with  the  moneys  of  William,  with  the  design 
of  putting  bis  property  beyond  the  reach  ot 
creditors;  he  being  then  heavily  in  debt 

Plaintiff  was  defeated  in  the  trial  court, 
and  his  appeal  here  Is  simply  the  contention 
that  tbe  Judgment  below  should  have  been  In 
his  favor. 
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We  think  not.  There  la  no  qneetlon  of 
law  in  the  case.  It  all  tarns  on  the  ques- 
tloD  of  fact,  and  that  question  Is  slnsalarly 
free  from  difficulty.  That  portion  of  the  evi- 
dence which  the  trial  court  saw  fit  to  believe 
— and  which  was  not  contradicted,  although 
Inferences  seeking  to  discredit  It  are  attempt- 
ed— shows  that  WUllam  and  Mary  were  mar- 
ried over  20  years  ago,  that  on  her  marriage 
her  father  gave  her  a  small  start  in  cattle, 
and  that  for  many  years  she  and  her  husband 
did  not  keep  a  strict  record  of  what  part  of 
the  Increasing  herd  belonged  to  her  and 
what  part  to  him;  but  in  1910  she  received 
$300  from  her  father's  estate,  and  in  19112, 
she  received  $100  from  the  same  source. 
Still  later  she  received  additional  sums,  $50 
an^  $240.  She  loaned  $400  of 'this  money  to 
her  husband.  This  money  was  to  be  repaid 
on  her  detoand.  In  1916,  William's  financial 
embarrassments  impelled  Mary,  for  her  own 
protection,  to  deal  more  formally  with  her 
hnsband  in  business  affairs,  iiihe  caused  him 
to  purchase  this  farm  for  her.  The  price  was 
$6,400.  She  raised  $5,000  of  the  purchase 
price  by  mortgaging  the  farm  for  $5,000  and 
she  borrowed  $1,000  from  her  brother,  and 
her  husband  repaid  to  her  the  $400  which  he 
owed  her.  Other  minor  incidents  need  not 
be  narrated.  Her  crops  were  good,  and  she 
has  thereby  reduced  her  indebtedness  for 
the  farm  to  some  extent 

No  shadow  of  error  appears,  and  the  Judg- 
ment is  affirmed. 

All  the  Justices  concurring. 


aes  Kan.  340) 

STATE  ex  rel.  ATTT.   GEN.  v.  COMBINA- 
TION OIL  &  GAS  CO.    (No.  22275.) 

(Supreme  Court  of  Kansas.    July  6,  1919.) 
(ByUabUB  by  the  Court.) 

1.  COBPOBATIONS  «=>612  —  POBramjBB  OF 
FBAHOHJSES— JtJDICIAL  CAtmON. 

Courts  proceed  with  caution  in  declaring  a 
forfeiture  of  the  privileges  and  corporate  ca- 
pacity of  a  corporation,  and  where  innocent 
owners  of  the  property,  as  well  as  the  public, 
would  sustain  severe  losses  from  a  dissolution, 
and  the  purposes  of  the  law  can  be  subserved 
by  a  partial  ouster,  the  latter  will  be  adjudged. 

2.  COBFOBATIONS  «=a613(7)— FOBFEITUBB  Of 
CHABTEB— DlSCBETIOH  OV  COUBT— PABTIAL 
OlTSTKB. 

In  a  proceeding  in  quo  warranto  in  which 
a  corporation  is  charged  with  abuses  of  the 
franchises  granted  to  it,  and  with  unlawful 
practices  by  its  board  of  directors,  the  charges 
are  found  to  be  in  part  sustained,  and  exercis- 
ing the  discretion  vested  in  the  court,  it  is  ad- 
judged that  there  be  a  partial  ouster  by  the 
prohibition  of  the  abuses  and  unlawful  prac- 
tices and  the  selection  of  efficient  and  law-ob- 
Bcrring  directors. 


8.  Quo  WABKAirro   «=36S— Costs— Pabtiss. 

The  costs  of  the  proceeding  cannot  be  ad-  ' 
judged  against  persons  not  before  the  court. 

Quo  warranto  proceeding  by  the  State  of  . 
Kansas,  on  relation  of  the  Attorney  General 
to  oust  the  Combination  Oil  8c  Gas  Company 
from    exercising    corporate    privilegres    and ' 
franchises  within  the  state.    Jurisdiction  re- 
tained until  election  of  a  new  board  of  di- ' 
rectors  of  respondent,  etc 

Bichard  J.  Hopkins,  Atty.  Gen.,  S.  M. 
Brewster,  of  Topeka,  T.  F.  Ballsback,  of 
Kansas  City,  and  Monroe,  McClure  Sc  Mon- 
roe, of  Topeka,  for  plaintiff. 

Wilson,  Madaleue  &  Hudson,  of  Wichita, 
for  defendant 

JOHNSTON,  O.  J.  This  Is  a  quo  war- 
ranto proceeding  brought  by  the  state  on  the 
relation  of  the  Attorney  General  to  oust  the 
Combination  Oil  ft  Gas  Company  from  ex- 
ercising corporate  privileges  and  franchises 
within  the  state. 

[1,2]  Upon  application  of  the  plaintiff,  a 
receiver  was  appointed  who  took  possession 
of  the  property  of  the  defendant  and  is  con- 
ducting its  business  during  the  pendency  of 
this  proceeding.  On  February  6,  1919,  Hon. 
F.  Dumont  Smith  was  appointed  as  a  com- 
missioner to  hear  and  record  the  testimony 
and  to  make  findings  of  fact  and  law  there- 
on. At  the  end  of  a  hearing  in  which  testi- 
mony was  taken  as  to  the  abuse  of  privi- 
leges granted  to  the  defendant,  and  of  cer- 
tain violations  of  law  by  it,  the  commission- 
er found  as  a  matter  of  mixed  law  and  fact 
that  the  state  had  made  a  case  in  the  fol- 
lowing particulars: 

"(1)  That  the  corporation  had  no  right  to 
change  its  plan  of  sale  and  increase  the  selling 
price  of  its  stock  without  the  consent  of  the 
Blue  Sky  Board. 

"(2)  I  find  that  the  sale  to  Groth  was  a  sale  ' 
in  good  faith  of  its  stock,  but  that  Groth  as 
agent  of  the  company  was  guilty  of  the  gross- 
est kind  of  fraud  and  misrepresentation  and  the 
company  is  responsible  for  his  fraud. 

"(3)  I  find  that  the  defendant  failed  to  file 
with  the  Blue  Sky  Board  copies  of  its  advertis- 
ing matter,  and  therein  violated  the  law,  and 
its  advertising  matter  was  misleading. 

"(4)  1  find  that  the  defendant  declared  a  divi- 
dent  which  was  not  warranted  by  the  condition 
of  the  corporation,  and  was  a  violation  of  law." 

As  a  remedy  the  commissioner  recommend- 
ed to  the  court  that  the  drastic  remedy  of  a 
complete  ouster  be  not  applied  as  the  dis- 
solution of  the  corporation,  and  the  dispo- 
sition of  its  assets  would  result  in  severe 
loss  to  Innocent  stockholders  and  in  some 
measure  to  the  public,  and  that  in  his  opin- 
ion the  purposes  of  the  law  would  be  sub- 
served by  a  partial  ouster;  that  is,  by  the 
ousting  of  the  directors  of  the  corporation 
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and  the  prohibition  ot  the  unlawful  practices 
employed  by  the  directors  and  agents  of  the 
defendant. 

It  was  snggested  that  the  defendant  should 
take  the  steps  necessary  to  change  Its  offi- 
cial management,  and  to  that  end  there 
should  be  supervision  of  the  election  of  di- 
rectors soon  to  be  held  as  well  as  the  trans- 
fer of  the  property  and  business  of  the  cor- 
poration to  the  new  board  of  directors.  It 
was  also  recommended  that  the  defendant 
pay  the  costs  of  the  proceedings;  the  same 
to  be  charged  against  the  stock  of  the  of- 
fending directors. 

The  state  moves  for  the  confirmation  of 
the  report  of  the  commissioner,  and  tlie  de- 
fendant asks  for  a  modification  of  it  In  re- 
spect to  the  making  of  the  present  directors 
ineligible  for  election,  and  also  as  to  the  su- 
pervision of  the  annual  election.  There  is 
also  objection  to  the  proposed  order  of 
charging  the  costs  of  the  proceeding  against 
the  stock  of  the  present  directors. 

The  report  of  the  commissioner,  which 
was  well  considered,  meets  with  little  objec- 
tion from  the  parties,  and  there  is  not  much 
dispute  between  them  as  to  the  Judgment 
that  should  be  entered.  The  courts  admin- 
ister the  drastic  remedy  of  dissolution  with 
caution,  and  we  do  not  think  that  the  facts 
developed  in  the  present  case  warrant  the 
application  of  that  remedy  here.  The  state 
Is  not  insisting  on  a  dissolution  and  final  dis- 
position of  assets,  but  is  asking  for  refor- 
mation in  business  methods.  The  owners  of 
the  property  as  well  as  the  public  would 
sustain  substantial  losses  tf  the  company 
was  deprived  of  corporate  capacity,  and  it 
Is  the  view  of  the  court  that  the  wrongs 
and  practices  complained  of  can  be  correct- 
ed and  the  public  protected  without  resort  to 
80  harsh  a  remedy. 

The  evidence  as  to  the  unlawful  practices 
of  the  present  board  of  directors  and  its 
agent  makes  it  manifest  that  tbey  should  not 
continue  to  administer  the  alTalrs  of  the  cor- 
poration, and  this  change  can  be  effected  at 
the  annual  election  to  be  held  in  August  of 
this  year.  To  aid  in  effectuating  the  change 
the  annual  election  will  be  supervised  by  the 
state  bank  commissioner,  who  shall  give  due 
notice  of  the  election  to  all  stockholders  of 
the  corporation.  StoclUioIders,  If  they  de- 
sire to  do  so,  may  send  their  proxies  to  him, 
authorizing  him  to  act  for  them  at  that  elec- 
tion. The  court  will  retain  Jurisdiction  of 
the  case  until  a  new  board  of  directors  hah 
been  chosen,  when,  if  the  circumstances  war- 
rant, the  receivership  will  be  closed  and  the 
property  of  the  corporation  transferred  to 
the  new  board. 

[S]  The  recommendation  that  the  costs  of 
the  proceeding  be  charged  against  the  of- 
fending directors  cannot  be  adopted,  as  they 
were  not  made  parties  to  the  action  and  are 


not  ttefore  the  court  The  costs  of  the  case, 
including  the  fees  of  the  commissioner  and 
attorneys,  will  be  adjudged  aga^ist  ttaa  de- 
fendant. 

Judgment  accordingly. 

All  the  Justices  concorrinc 


O06KUI.  MS) 

HORVIIXB  et  al.  v.  LEHIGH  PORTLAND 
CEMENT  CO.     (No.  22278.) 

(Supreme   (3ourt  of   Kansas.     July   6,   1919.) 

fByttaltu  Ay  the  Court.) 

1.  Appeai,  and  Bsbob  «s>e60(4),  766— Right 
OF  Appeal— Statutk. 

The  Code  provision  that  "a  case  appesled 
sball  be  docketed  in  the  appellate  conrt  with 
the  same  title  that  the  case  had  in  the  trial 
court,  except  that  the  parties  shall  b<>  deeigiiated 
as  appellant  and  appellee"  (Code  Civ.  Froc.  ^ 
S79  [Oen.  St  1915,  {  7483]),  considered  and 
in  this  case  the  court  declines  to  order  appel- 
lant's abstract  and  brief  stricken  because  of  the 
violation  of  the  rule,  but  in  the  future  may  be 
obliged  to  compel  Its  strict  enforcement 

2.  Actions  $=938(1)  —  Caubs  or  Acnov  — 

CONSTBUCTION  OP  PBTITIOR. 

In  an  action  to  quiet  title  which  involves  the 
validity  and  effect  of  a  single  instrument  (a 
deed  conveying  oil  and  gas),  the  petition  which 
relies  upon  the  ground  of  abandonment  and 
also  that  the  instrument  was  fraudulently  alter- 
ed, and  is  void  because  it  was  not  recorded 
within  90  days  after  its  execution  and  was  not 
listed  for  taxation,  states  but  one  cause  of 
action. 

3.  Appeal  and  Erbob  «=3l97(3),  889(3)  — 
Ambndubnt  Rboabded  as  Made  —  <JoN- 
FOBUiTT  TO  Pboof<— Prejudice. 

On  the  trial  of  such  an  action  the  proof 
showed  that  the  Instrument  had  never  been  re- 
corded, and,  without  the  petition  having  been 
amended,  and  over  defendant's  objection,  plain- 
tiffs were  permitted  to  prove  that  defendant 
and  its  predecessor  had  never  listed  the  in- 
strument for  taxation.  Beld,  that  the  petition 
will  be  considered  as  amended  to  conform  to 
the  proof,  and  further  held  that  in  the  absence 
of  any  request  for  a  continuance,  or  claim  that 
defendant  was  not  prepared  at  that  time  to 
meet  the  evidence,  and  neither  claimed  below 
nor  in  this  court  tiiat  the  property  had,  in  fact, 
been  listed  for  taxation,  its  rights  were  not 
prejudiced  by  the  admission  of  the  testimony, 
notwithstanding  the  court  gave  judgment  for 
plaintiffs  on  the  express  ground  that  the  in- 
strument is  void  because  of  the  failure  to  record 
it  within  90  days  from  its  execution,  coupled 
with  the  failure  to  list  it  for  taxation,  under 
the  provisions  of  section  11280,  Gen.  St  1915. 

Appeal  from  District  Court,  Allen  County. 

Action  by  L.  E.  Horvllle  and  others  against 
the  Lehigh  Portland  Cement  Company.  Judg- 
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nent  for  plaintiffs,  motton  tor  new  trial  de- 
nied, and  defendant  appeals.    Affirmed. 

Baxter  D.  McGlaln,  of  lola,  for  appellant 
Brown  &  Foost,  of  lola,  for  appellees. 

PORTER,  J.  The  action  was  one  to  cancel, 
and  set  aside  an  Instrument  described  as  a 
deed  for  gas,  and  to  quiet  plaintiffs'  title  to 
a  tract  of  land  owned  in  Allen  county.  The 
petition,  after  stating  the  ownership  of  the 
plaintiffs,  alleged  that  ou  the  8tb  day  of 
March,  1907,  they  executed  and  delivered  the 
Instrument  to  the  lola  Portland  Cement  Com- 
pany, a  copy  of  which  was  attached  to  the 
petition;  that  the  instrument  has  never  been 
recorded  by  the  grantee  or  its  successor,  the 
l^ehlgh  Portland  Cement  Company^  and  is 
held  by  defendant  unrecorded. 

The  grounds  specifically  alleged  for  cancel- 
ing the  instrument  were:  First,  that  the  in- 
strument had  been  altered  and  changed  by 
the  grantee  or  its  agents,  without  the  consent 
of  the  plaintiffs,  and  with  intent  to  deprive 
plaintiffs  of  their  oil  rights  in  the  land  (the 
alleged  alteration  being  the  interpolation  of 
the  words  "oil  and"  before  the  words  "natur- 
al gas"),  so  that  the  instrument,  after  being 
altered,  purported  to  convey  not  only  the 
natural  gas,  but  the  oil  rights  In  the  land; 
second,  that  after  using  the  lands  for  the 
purpose  of  obtaining  natural  gas,  the  grantee 
and  Its  successor  had  abandoned  the  premis- 
es for  more  than  ten  years,  and  had  failed 
and  neglected  to  reconvey  the  premises  as 
provided  In  the  instrument,  and  it  was  alleg- 
ed that  the  instrument  constitutes  a  cloud 
upon  plaintiffs'  title. 

The  defendant  demurred  generally  to  the 
petition  and  specially  on  the  gronnd  that  two 
or  more  causes  of  action  were  Improperly 
Joined.  The  demurrer  was  overruled,  and 
defendant  answered,  admitting  its  Interest  as 
the  successor  of  the  original  grantee,  claimed 
to  be  the  owner  and  holder  of  the  conveyance 
and  of  the  rights  Incident  to  the  use  and  pro- 
duction of  oil  as  well  as  natural  gas,  alleging 
that  it  was  continuously  in  the  ownership 
and  possession  of  the  oil  and  gas  rights  in 
the  land.  The  other  allegations  of  the  peti- 
tion were  denied.  The  issues  having  been 
Joined,  the  court  called  a  Jury,  and  submitted 
to  them  certain  questions  of  fact  to  aid  the 
court  In  determining  the  legal  questions  in- 
volved. 

Before  the  case  was  submitted  to  the  Jury 
and  after  the  evidence  was  closed,  the  plain- 
tiffs called  the  county  assessor,  who  had 
charge  of  the  record  of  the  assessment  rolls 
of  property  listed  for  taxation,  and,  over  the 
objection  of  the  defendant,  showed  that  the 
liwtnunent  under  which  the  defendant  claims 
had  never  been  listed  for  taxation.  Evidence 
was  also  offered,  but  apparently  without  ob- 
jection, to  show  that  the  instrument  in  ques- 
tion had  never  been  recorded  in  the  office  of 
the  register  of  deeds.    Thereupon  the  court 


submitted  the  case  to  the  Jury  to  answer  a 
number  of  questions  of  fact 

The  Jnry  was  unable  to  agree  upon  the 
questions,  and  was  thereupon  discharged,  the 
court  reserving  the  questions  of  fact  as  well 
as  the  questions  of  law  for  determination  at 
a  subsequent  time.  Later,  and  at  the  same 
term,  the  court  made  findings  of  fact  The 
court  found  that  neither  the  defendant  nor 
the  Tola  Portland  Cement  Company  had 
caused  the  deed  to  be  recorded  down  to  the 
time  of  the  commencement  of  the  action,  and 
that  from  the  date  of  the  Instrument  to  the 
commencement  of  the  acti(»i  neither  the  lola 
Company  nor  the  Lehigh  Company  bad  listed 
the  instrument  for  taxation  in  Allen  county ; 
that  the  defendant  and  also  the  original 
grantee  had  refused  a  demand  made  by  the 
plaintiffs  prior  to  the  commencement  of  the 
action  to  cancel  the  deed.  The  court  express- 
ly stated  that  no  finding  was  made  as  to  the 
issue  respecting  the  alleged  alteration  of  the 
Instrument,  but  held  that,  inasmuch  as  the 
grantee  and  its  successor,  the  defendant,  had 
failed  and  neglected  to  record  the  instru- 
ment, and  "likewise  failed  and  neglected 
during  such  period  to  list  for  taxation  the 
property"  conveyed  by  the  instrument  it  was 
void  at  the  time  of  the  commencement  of  the 
action,  and,  being  void,  the  plaintiffs  were 
entitled  to  have  it  canceled  and  their  title 
quieted.  A  motion  for  a  new  trial  was  over- 
ruled, and  the  defendant  appeals. 

(11  The  plaintiffs  insist  that  defendant's 
abstract  and  brief  should  be  stricken,  be- 
cause- the  defendant  has  changed  the  title  of 
the  case  in  this  court  and  reversed  the  par- 
ties, so  that  it  appears  upon  the  docket  as  an 
action  brought  by  the  Lehigh  Portland  Ce- 
ment Company,  as  plaintiff,  against  the  own- 
ers of  the  land,  as  defendants,  controry  to 
the  express  provisions  of  section  679  of  the 
Code  of  Civil  Procedure  (Gen.  Stat  191S,  i 
7483),  which  reads: 

"A  case  appealed  shall  be  docketed  in  the  ap- 
pellate court  with  the  same  title  that  the  case 
had  in  the  trial  court  except  that  the  parties 
shall  be  designated  as  appellant  and  appellee." 

One  of  the  reasons  for  the  change  in  the 
Code  In  1900  was  the  confusion  which  always 
resulted  from  the  practice  of  altering  the 
original  title  of  an  action  by  reason  of  the 
appeal  being  taken  by  the  defendant.  Not- 
withstanding the  length  of  time  since  the 
Code  was  changed,  briefs  and  abstracts  and 
other  papers  are  not  Infrequently  filed  here 
with  the  appellant  marked  as  plaintiff,  when, 
in  fact  the  appellant  is  the  defendant  re- 
sulting in  more  or  less  confnslon  in  the 
clerk's  office,  and  imposing  upon  the  court 
additional  labor  in  order  to  discover  which 
party  brought  the  action.  Up  to  this  time 
the  court  has  never  imposed  so  harsh  a  pen- 
alty for  the  carelessness  as  to  strike  the 
briefs  and  abstracts  from  the  files,  but  in  the 
future  may  be  obliged  to  adopt  some  method 


Digitized  by 


Google 


550 


182  PACIFIC  BSPOBTER 


(Kan. 


to  twing  about  a  strict  enforcement  of  the 
statutory  rule.  In  the  present  case  the  sug- 
gestion that  the  abstract  and  brief  be  strick- 
en will  not  be  followed. 

[2]  The  first  four  spedflcations  of  error 
are  'based  upon  the  contention  that  there 
were  two  causes  of  action,  one  going  to  the 
validity  of  the  instrument,  and  the  other  re- 
lating to  the  possession  of  the  property.  It 
was  a  suit  to  quiet  title  for  a  number  of  rea- 
sons, and  there  was  nothing  inconsistent  in 
the  grounds  alleged.  The  piaintUTs  could 
rely  upon  the  ground  of  abandonment,  and  at 
the  same  time  claim  that  the  lease  had  been 
fraudulently  altered.  Only  one  instrument 
was  Involved,  although  it  was  alleged  to  be 
Told  on  two  separate  grounds.  There  was 
nothing  to  prevent  the  plaintiffs  from  show- 
ing Txth.  Hospital  Co.  v.  Phillppi,  82  Kan. 
64,  107  Pac.  530.  30  L.  R.  A.  (N.  S.)  194.  The 
demurrer  was  rightly  overruled. 

The  fifth  assignment  of  error  relates  to  the 
safflciency  of  plaintiffs'  evidence  tending 
to  show  an  alteration  of  the  instrument. 
That  Issue  was  not  passed  upon  by  the  trial 
court,  and  the  error  complained  of  needs  no 
further  comment 

It  was  within  the  discretion  of  the  trial 
court  to  permit  the  plaintiffs  to  open  up  the 
case  and  introduce  additional  evidence  after 
they  had  once  closed  their  case.  Matters  of 
this  kind  are  always  within  the  sound  discre- 
tion of  the  court.  The  court  might  have  re- 
fused it  without  abuse  of  discretion. 

[3]  The  instrument  in  question,  reading  as 
the  plaintiffs  contend  that  it  should  read,  ex- 
pressly grants,  bargains,  sells,  and  conveys  to 
the  grantee,  "its  successors  and  assigns,  all 
the  natural  gas  in  and  under"  the  premises 
in  question;  and,  reading  the  instrument  as 
the  defendant  claims  it  should  read,  It  grants, 
bargains,  sells,  nnd  conveys  the  "oil  and  nat- 
ural gas,"  etc.  It  cannot  be  questioned  that 
the  Instrument  separates  the  minerals  from 
the  surface,  and  comes  within  the  provisions 
of  section  1  of  chapter  244  of  the  Laws  of 
1897  (Gen.  Stat.  1915,  {  11280),  which  reads: 

"That  where  the  fee  to  the  surface  of  any 
tract,  parcel  or  lot  of  land  is  in  any  person  or 
persons,  natural  or  arti6cial,  and  the  right  or 
title  to  any  minerals  therein  is  in  another  or 
in  others,  the  right  to  such  minerals  shall  be 
valued  and  listed  separately  from  the  fee  of  said 
land,  in  separate  entries  and  descriptions,  and 
such  land  itself,  and  said  right  to  the  minerals 
therein,  shall  be  separately  taxed  to  the  own- 
ers thereof  respectively.  The  register  of  deeds 
shall  furnish  to  the  county  clerk,  who  shall 
furnish  on  the  first  day  of  March  each  year, 
to  each  assessor  where  such  mineral  reserves 
exist  and  are  a  matter  of  record,  a  certified  de- 
scription of  all  such  reserves:  Provided,  that 
when  such  reserves  or  leases  are  not  recorded 
within  ninety  days  after  execution,  they  shall 
become  void  if  not  listed  for  taxation." 

In  Gas  Co.  v.  Oil  Co.,  83  Kan.  136, 109  Pac. 
1002,  it  was  said: 


"The  lease  does  not  tiecome  void  by  the  mere 
failure  to  record  it,  but  only  when  there  is  the 
additional  delinquency  of  omitting  to  list  it  for 
taxation.  If  it  is  recorded  as  the  statute  en- 
Joins,  the  taxing  officer  has  an  opportunity  to 
find  and  assess  the  property  conveyed  by  it; 
and  if  the  owners  omit  to  record  the  lease  fnd 
also  omit  to  list  it,  and  thus  bring  it  to  the 
attention  of  the  taxing  officials  within  the  time 
fixed  for  listing  property,  the"  lease  then  be- 
comes void,  and  may  be  so  declared  by  the  court 
at  the  instance  of  any  interested  party."  83 
Kan.  143,  109  Pac.  1005. 

In  that  case  the  owner  of  the  mineral  faU- 
ed  to  record  the  lease  within  the  prescribed 
time,  and  also  failed  to  list  the  property  for 
taxation,  and  the  Judgment  deciding  that  it 
was  void  was  afiirmed.  Here,  likewise,  it 
took  not  only  the  failure  to  record  the  lease 
within  90  days  from  its  execution,  but  also 
the  failure  to  list  it  for  taxation.  The  peti- 
tion alleged  the  failure  to  record,  but  did  not 
allege  the  failure  to  list  for  taxation.  At  any 
time  l>efore  the  case  was  closed,  and  even 
after  the  Judgment,  it  was  within  the  discre- 
tion of  the  court  to  allow  the  plaintiffs  to 
amend  their  petition  to  conform  to  the  facts. 
Technically,  without  an  amendment  to  the 
petition,  evidence  that  the  defendant  had 
failed  to  list  the  minerals  for  taxation  was 
not  within  the  issues.  But,  in  the  absence  of 
any  claim  that  defendant,  in  fact,  had  listed 
the  t)roperty  for  taxation,  or  that  another 
trial  would  bring  about  a  different  result,  it 
would  be  folly  to  order  a  reversal  merely  be- 
cause tbe  evidence  was  admitted  without  an 
amendment.  In  furtherance  of  Justice,  the 
petition  should  be  considered  as  amended  to 
I  conform  to  the  proof.  This  should  be  the 
rule  in  the  instant  case,  l)ecause  defendant 
made  no  objection  to  the  introduction  of  the 
proof  on  the  ground  that  it  was  not  prepared 
at  that  time  to  meet  it  with  other  evidence ; 
it  made  no  request  for  a  continuance,  nor 
any  showing  why  an  inquiry  as  to  whether 
it  had  listed  tbe  property  for  taxation  might 
not  have  been  tried  at  that  time  as  well  as  at 
another.  The  defendant,  for  these  reasons, 
wholly  fails  to  show  that  the  mere  admission 
of  the  evidence,  without  an  amendment,  prej- 
udiced its  rights. 

It  is  said,  however,  that  upon  a  new  trial 
the  defendant  "would  be  enabled  to  avail  it- 
self of  all  defenses  at  hand,  as,  for  instance," 
that  the  property  was  Included  in  other  pw^ 
erties  returned  for  taxation  by  its  predeces- 
sor. There  was  nothing  to  prevent  the  de- 
fendant from  introducing  testimony  of  this 
character,  unless  it  was  taken  by  surprise 
and  was  not  able  to  procure  its  evidence  at 
that  time.  If  that  were  the  situation,  it  waa 
the  duty  of  the  defendant  to  ask  for  time  in 
which  to  obtain  the  testimony. 

It  is  suggested  that  the  following  questions 
were  all  available  as  defenses  if  a  new  trial 
should  be  granted:  (1)  Is  the  action  barred 
by  the  statute  of  limitations,  «c  are  the  plain- 
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tiffs  cetoppod  to  maintain  tbe  action?  (2)  Is 
the  instrument  void,  or  simply  voidable?  (3) 
Wbat  are  tbe  defenses  in  fact  and  law  avail- 
able to  defendant  based  upon  section  11280, 
Gen.  Stat  1015?  Tbese  present  nothing  but 
questions  of  law  which  defendant  should 
have  presented  to  the  court,  or,  if  prevented 
by  any  reason  from  presenting  them  at  the 
time  of  tbe  trial,  it  should  have  asked  a  post- 
ponement. 

Defendant's  contention  that,  following  the 
rule  stated  In  Newby  v.  Myers,  44  Ean.  477, 
24  Pac.  971,  the  finding  with  respect  to  the 
failure  to  list  for  taxation,  being  outside  the 
Issues,  Is  a  nullity,  Is  sufficiently  answered  by 
the  statement  that  the  Issues  must  be  consid- 
ered as  enlarged  and  the  petition  as  amended 
for  the  reasons  already  stated. 

There  was  nothing  Irregular  in  tbe  refusal 
of  the  court  to  continue  tbe  trial  after  tbe 
Jnry  disagreed  on  the  findings  of  fact  It 
was  not  obliged  to  submit  the  case  to  a  jury 
In  tbe  first  instance,  and  it  was  proper  for 
the  court  therefore,  to  find  tbe  tacts.  The 
continuance  was  not  asked  in  order  to  allow 
tbe  defendant  to  meet  any  new  lasnes  in  tbe 
case,  but  in  order  that  the  pleadings  might  l>e 
settled.  The  defendant  objected  to  a  further 
consideration  of  the  case  at  that  time  be- 
cause the  questions  remained  uiianswered  by 
tbe  Jury  and  tbe  Jury  had  been  discharged, 
"and  hence  that  the  cause  is  not  in  situation 
for  final  determination  upon  the  issues  Joined 
by  tbe  pleadings."  There  was  no  suggestion 
of  a  demand  for  a  continuance,  for  the  rea- 
son that  tbe  defendant  bad  been  taken  by 
surprise  because  of  the  character  of  proof 
introduced. 

That  the  new  evidence  was  not  within  the 
i^aes  as  the  pleadings  stood  may  be  conced- 
ed. The  foilure  to  offer  evidence  in  rebuttal, 
or  to  make  a  request  and  showing  for  fnr^ 
ther  time  to  procure  evidence,  or  to  make 
some  showing  either  to  the  trial  court  or  to 
this  court  that  its  rights  were  prejudiced, 
preclude  us  from  holding  that  defendant  Is 
entitled  to  another  trial. 

The  judgment  Is  affirmed. 

All  Uie  Justices  concurring. 


(US  Kan.  17»    . 

TRIPLETT  v.  FEASEL.     (No.  21886.)* 

.  (Supreme  Court  of  Kansas.    July  5,  1019.) 

(Svtlaiui  hy  the  Court.) 
1.  Bkokebs    «=s>C4(1)— Exchahob  of  Land— 

TlTXE   OF   PCBCBAaEB  —  RiOHT  TO   COUMIS- 
fllON. 

A  real  estate  agent  who,  acting  in  good 
foith,  secures  for  his  customer  an  exchange  of 
land  on  xerms  which  the  owners  embody  in  a 
written  contract,  thereby  earns  his  commission 
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for  securing  such  purchaser,  although  the  tradft 

falls  through  becaase  such  purchaser  does  not. 

own  all  the  land  he  attempts  to  convey. 

2.  Appeal  and  Ebbob  <S=»1170(9)— Keveb- 
SAL— Ebroneous  Instkuction. 
The  rule  is  followed  that,  when  it  appears 
probable  that  an  erroneous  instruction  upon  a 
vital  matter  has  affected  the  verdict  a  new  trial 
should  be  granted. 

Johnston,  0.  J.,  dissenting. 

Appeal  from  District  Court,  Anderson 
County. 

Action  by  T.  M.  Trlplett  against  John  D. 
Feasel.  Judgment  for  defendant  and  plain- 
tiff appeals.    Beversed  and  remanded. 

J.  O.  Johnson  and  Schoonover  &  Garrison, 
all  of  Gannett,  for  appellant. 

Bowman  &  Bowman,  of  Garnett,  for  appel- 
lee. 

WEST,  J.  The  plaintiff  secured  a  trade  of 
a  farm  in  Missouri  for  the  defendant's  farm 
in  Kansas,  for  which  services  the  sum  of 
$300  was  to  be  paid.  In  his  bill  of  partic- 
ulars plaintiff  stated  that  the  exchange  se- 
cured by  talm  was  satisfactory  to  the  defend- 
ant, who,  after  be  bad  entered  Into  the  con- 
tract, refused  to  complete  the  same.  The 
defendant  testified.  In  substance,  that,  after 
having  entered  into  the  contract  for  the  ex- 
diange,  he  discovered  that  the  Missouri  land 
failed  to  contain  by  150  to  200  acres  tbe 
amount  of  land  it  bad  been  represented  to 
blm  to  contain.  It  was  claimed  that  the 
defendant's  agent  and  the  agent  of  the  Mis- 
souri party  both  misrepresented  the  amount 
of  the  land,  and  the  defendant  so  testified. 
The  court  instructed  In  part : 

"If  Mr.  Thompson,  the  agent  of  the  Missotiri 
owner,  defrauded  Mr.  Fcnsel  into  signing  this 
contract  and  sold  to  him,  or  represented  to  him 
that  he  was  to  receive  from  150  to  200  acres 
more  land  than  he  owned — tJian  his  principal 
owned — then  Mr.  Feasel  bad  a  right  to  refuse 
to  carry  out  the  contract  when  he  discovered  it ; 
and,  if  he  was  defrauded  into  signing  this  con- 
tract, then  he  was  not  under  any  Uability  to 
carry  it  out  and  he  would  be  under  no  liability 
to  pay  Mr.  Trlplett  bis  |300  commission." 

[1]  The  effect  of  this  was  to  charge  that, 
if  the  defendant  had  been  fraudulently  in- 
duced to  make  the  contract  by  the  Missouri 
agent,  he  not  only  had  a  right  to  refuse  to 
carry  out  the  contract,  but  to  withhold  the 
commission  to  bis  own  agent  regardless  of 
whether  the  latter  had  been  guilty  of  fraud 
or  not.  So  the  question  is:  If  his  agent 
acting  in  good  faith  procured  an  exchange 
which  fell  through  because  the  Missouri 
party  did  not  own  all  of  the  land  represent- 
ed, bad  the  plaintiff  thereby  earned  his  com- 
mission? 

In  Lockwood  v.  Halsey,  41  Kan.  166,  21 


£=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
*RehesrlnK  dented  September  30,  ItU. 
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Pac.  98,  a  broker  acting  in  good  faitb  nego- 
tiated the  exchange  of  property  for  his  prin- 
cipal and  was  paid  his  commission,  but  It 
was  afterwards  discovered  that  the  title  to 
the  land  received  was  defective  and  the  rep- 
resentation was,  as  to  Its  situation  and  val- 
ue, false.  It  was  held  that  before  the  owner 
could  receive  back  the  commission  he  must 
show  that  the  broker  acted  in  bad  faith.  In 
Hutton  T.  Stewart.  90  Kan.  602,  135  Pac. 
681  (Syl.  1)  it  was  held  that— 

*H}rdinariIy  a  real  estate  broker  has  earned 
his  commisaion  wbea  he  has  produced  a  cus- 
tomer with  whom  his  principal  enters  into  an 
enforceable  contract  for  the  sale  of  the  land, 
although  the  title  does  not  actually  pass. 
•    •    •» 

In  the  opinion  it  was  said: 

"The  contract  was  valid  and  binding.  Stew- 
art could  have  maintained  an  action  on  it  for 
specific  performance  or  for  damagps.  If  Har- 
mon proved  to  be  unabie  to  perform  and  to  be 
financially  irresponsible,  this  did  not  affect  the 
plaintiffs'  right  to  a  commission  (unless  they 
liad  made  some  misrepresentation  on  the  sub- 
ject, which  is  not  charged),  inasmuch  as  Stew- 
art bad  accepted  him  as  a  purchaser  by  entering 
into  a  contract  with  him."  90  Kan.  604,  135 
Pac.  681. 

This  decision  followed  and  approved  Ly- 
man V.  Wagner,  00  Kan.  12,  132  Pac.  988,  In 
which  a  similar  question  was  involved.  The 
Supreme  Judicial  Court  of  Massachusetts, 
in  Boche  v.  Smith,  176  Mass.  695,  68  N.  E.  152, 
51  L.  -R.  A.  510,  79  Am.  St.  Rep.  345,  held 
that  a  broker  through  whose  efforts  the  con- 
tract was  made  has  earned  his  commission, 
although  the  title  to  the  properties  exchanged 
for  ttiat  of  his  principal  cannot  be  made  good. 
In  Knapp  v.  Wallace,  41  N.  1.  477,  it  was 
held  that— 

"A  real  estate  broker,  employed  to  purchase 
real  estate,  earns  his  commission,  when  he  has, 
in  good  faith,  brought  to  his  employer  a  vendor 
who  mnkes  a  written  contract  with  him  for  the 
sale  of  the  property.  It  is  no  answer  to  his 
claim  for  commission  against  such  employer 
that  the  vendor  could  not.  make  perfect  title, 
and  was  therefore  unable  to  carry  out  his  con- 
tract of  sale.** 

See,  also.  Fox  v.  Ryan,  240  111.  391,  88  N. 
B.  974:  9  a  J.  587,  S  85;  9  C.  J.  608,  |  93; 
note,  43  L.  R.  A.  693 ;  note,  44  L.  R.  A.  593. 

(2]  The  charge  is  quite  full,  giving  the 
opposing  claims  of  the  parties.  The  good 
faith  of  the  plaintiff  was  expressly  stated 
to  be  a  question  of  fact  for  the  Jury  to  de- 
cide from  all  the  evidence,  after  they  liad 
been  told  that  the  defendant  claimed  that 
he  liad  been  defrauded  by  the  Missouri  agent 
and  also  by  the  plaintiff.  This  was  also 
given: 

"And  again,  if  he  was  defrauded  by  Mr. 
Thompson  as  be  claims,  and  Mr.  Triplett  was 
a  party  to  that  fraud,  then  he  is  under  no  ob- 


ligation to  pay  Mr.  Triplett  the  $300.  It  how* 
ever,  he  was  not  defrauded  by  Mr.  Thompson, 
the  agent  of  the  Missouri  owner,  but  that  he 
(FeascI)  understood  it  and  simply  refused  to 
carry  out  the  terms  of  the  contract  without  any 
just  canse,  then  he  is  liable  to  Mr.  Triplett  for 
the  $300." 

The  difficulty  is  that,  after  considering  all 
the  instructions  given,  it  is  impossible  to 
say  that  the  jury  may  not  have  found  against 
the  plaintiff  on  the  strength  of  the  one  com- 
plained of.  Being  in  this  condition,  the  record 
does  not  present  a  case  in  which  It  can  be  said 
that  substantial  Justice  bus  been  done  (Code 
Civ.  Proc.  {  581  [Gen.  St.  1915,  S  7485]),  so 
that  the  error  may  be  disregarded  as  imma- 
terial. In  considering  this  provision  of  the 
Civil  (3ode  it  has  been  said: 

"But  where  it  appears  probable  that  a  mis- 
direction upon  a  vibil  matter  has  affected  the 
verdict,  there  seems  no  course  open  but  to  or- 
der a  new  trial,  although  it  cannot  be  said  with 
absolute  certainty  that  bad  proper  instructinns 
been  given  a  different  dmsion  would  have  been 
reached.*'  Manufacturing  Co.  v.  Bridge  (3o., 
81  Kan.  616.  at  page  626,  106  Pnc.  1034,  at 
page  1037  (28  L.  R.  A.  [N.  S.]  156). 

The  judgment  is  reversed,  and  the  caoae 
remanded  for  further  proceedings. 

BURCH,  MASON,  PORTER.  MARSHATJi^ 
and  DAW.SON,  J  J.,  concurring. 
JOUJS'STON,  C.  J.,  dissenting. 


(lOS  Kan.  284) 

WITXTAMS  v.  3.  F.  BALL  BROS.  LrMBEB 

CO.,  Limited,  et  a1.  (fonr  cased).    (Noa. 

22251,  22257,  22259,  22260.) 

(Supreme  Court  of  Kansas.    July  S,  1919.) 

(Syllabut  by  the  Court.) 

1.  JtJBT  «=9l 2(3)— Action  to  Recover  Moir- 

ET— COWSTRUCTION  OF  STATHTlt. 

The  provisions  of  section  270  of  the  Code  of 
Civil  I'rocedure  (Oen.  St  1015.  f  7179)  for  the 
trisl  by  a  jury  of  "ia8U«<s  of  fact  arising  in  ae- 
ti(.ns  for  the  recovery  of  money,"  etc.,  refer 
BoU'ly  to  issnes  of  fact  Involving  the  merits  of 
the  action,  and  not  to  Ibsupb  of  fact  upon  which 
the  jurisdiction  of  the  court  depends. 

2.  JCBT  «=3l2(3)— RiOIIT  TO  JUBT  TBIAT/— MO- 
TION TO  QuAsu  Summons— Statbte. 

On  a  motion  to  quash  the  service  of  a  sinil- 
mons  against  a  foreign  corporation  on  the 
ground  that  it  has  made  no  application  to  do 
business  in  this  state,  has  flled  no  written  con- 
sent authorizing  service  of  process  upon  it 
through  the  secretary  of  state,  that  it  ia  not 
and  has  not  been  doing  business  In  Kansas  with- 
in the  meaning  of  sections  2139  and  2141,  Gen. 
St.  1015,  the  plaintiff  is  not  entitled  to  a  Jury 
trial  on  the  questions  of  fact  involved  in  the 
motion. 
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Appeal  Crom  District  Court.  McPherson 
County. 

Four  actlong  by  Eli  P.  Williams  against 
the  J.  F.  Ball  Bros.  Lumber  Company,  Limit- 
ed, and  J.  F.  Ball  Motion  in  each  case  to 
qnash  the  service  of  summons  sustained,  and 
plaintiff  appeals.    Judgments  afBrmed. 

Grattan  ft  Orattan,  of  McPherson,  for  ap- 
pellant 
P.  J.  Galle,  of  McPberaon,  for  appellees. 

PORTER,  J.  The  plaintiff,  who  resides 
at  McPherson,  brought  these  actions  in  the 
district  court  against  the  J.  F.  Ball  Bros. 
Lnmt)er  Company,  Limited,  and  J.  F.  Ball. 
In  each  case  the  court  sustained  a  motion  to 
quash  the  service  of  summons,  and  the  plain- 
tiff appeala 

The  lumber  company  is  a  Louisiana  cor- 
poration domiciled  In  Rapides  parish.  La. 
J.  P.  Ball  Is  the  president  of  the  company 
and  resides  at  the  same  place.  The  plain- 
tiff sought  to  recover  damages  for  the  al- 
leged breach  of  certain  contracts  for  the 
tale  of  cut-over  lands  in  Louisiana  belonging 
to  the  luml)er  company.  Service  was  at- 
tempted to  l>e  made  under  section  2139,  Gen. 
Stat  1016,  which  authorizes  an  action 
against  a  corporatiMi  organized  under  the 
laws  of  any  other  state,  territory,  or  foreign 
country,  and  doing  business  in  this  state, 
to  be  brought  in  the  county  where  the  cause 
of  action  arose  or  in  which  the  plaintiff  may 
reside.  The  summons  was  directed  to  the 
secretary  of  state,  who  forwarded  a  copy  to 
the  secretary  of  the  defendant  corporation. 

The  motion  to  quash  the  service  alleged, 
among  other  grounds,  that  the  lumber  com- 
pony  is  a  foreign  corporation  organized  un- 
der the  laws  of  Ix>ulsiana,  and  has  made 
no  application  to  do  business  in  this  state, 
and  has  flled  no  written  consent  with  the 
secrettiry  of  state  authorizing  service  of  pro- 
cess upon  it  as  provided  in  section  21.S7,  Gen. 
Stat  1915 ;  and.  further,  that  the  corporation 
is  not  now,  and  has  not  been,  doing  business 
hi  Kansas  within  the  meaning  of  sections 
2139  and  2141,  Gen.  Stat  1915. 

On  the  hearing  of  the  motion  plaintiff's 
request  for  a  Jury  trial  was  denied,  and 
the  controlling  question  is  whether  the  plain- 
tiff was  entitled  to  a  jury  trial  on  the  ques- 
tions of  fact  involved  in  the  motion  to  qnash. 
Section  279  of  the  Code  (Gen.  Stat  1915,  f 
7179)  reads: 

"Issues  of  fact  arising  in  actions  for  the  re- 
covery of  money  or  of  Bpedfic  real  or  personal 
property  shall  be  tried  by  a  Jury,  unless  a  Jury 
trial  is  waived  or  a  reference  be  ordered  as  here- 
inafter provided.  All  other  issues  of  fact  shall 
be  tried  by  the  court  subject  to  its  power  to  or- 
der any  issue  or  issues  to  be  tried  by  a  Jury  or 
referred  as  provided  in  this  Code." 

[1,1]  It  Is  plaintiff's,  oont^tton  that  the 
question  whether  the  defmdant  corporation 


was  engaged  in  doing  business  in  this  state 
was  an  issue  of  fact  which  arose  "in  actions 
for  the  recovery  of  money."  The  contention 
is  not  sound.  It  sometimes  happens  that  in- 
cidentally some  of  the  questions  of  fact 
which  may  be  Involved  In  the  merits  of  the 
action  are  brought  out  at  the  hearing  of 
the  motion  to  qnash,  but  the  sole  purpose  of 
the  inquiry  Is  to  determine  whether  the 
court  has  Jurisdiction.  Where  the  return 
upon  a  summons  recites  that  it  was  served 
by  leaving  a  copy  at  defendant's  usual  place 
of  residence,  and  there  is  a  motion  to  quash 
on  the  ground  that  the  place  was  not  the 
defendant's  usual  place  of  residence,  a  ques- 
tion of  fact  arises,  but  one  which  does  not 
Involve,  directly  or  indirectly,  the  merits  of 
the  controversy  between  the  parties,  but  a 
fact  to  be  determined  in  the  preliminary  in- 
quiry as  to  whether  the  court  has  Jurisdic- 
tion of  the  defendant  In  such  a  case  plain- 
tiff is  not  entitled  to  a  Jury  to  determine 
where  the  defendant's  usual  place  of  resi- 
dence was.  Here,  before  the  merits  of  the 
case  could  be  in  any  way  involved,  the  court 
had  to  determine  whether  it  had  Jurisdiction 
of  the  defendant  and  that  depended  upon 
whether  the  defendant  had  been  doing  busi- 
ness in  this  state.  It  Is  conceded  to  be  a 
foreign  conmration.  That  it  has  never  made 
application  under  the  statute  for  permission 
to  engage  In  business  here,  and  has  not  flled 
its  consent  that  service  may  l>e  obtained  up- 
on it  through  the  secretary  of  state,  are 
facts  about  whldi  there  is  no  dispute.  The 
only  question  of  fact  left  to  be  determined 
was  whether  It  bad  or  bad  not  been  engaged 
In  business  here,  for.  If  It  bad  not  the  serv- 
ice was  void  and  the  court  had  no  Jurisdic- 
tion to  bear  or  determine  the  merits  of  the 
controversy  between  the  parties.  Where  the 
plaintiff  contends  that  the  particular  trans- 
action Involved  in  his  controversy  with  a 
foreign  corporation  constitutes  doing  busi- 
ness in  the  state,  some  of  the  facts  upon 
wbidi  he  intends  to  rely  to  sustain  his  cause 
of  action  may  incidentally  be  inquired  into, 
but  not  for  the  purpose  of  discovering 
whether  in  fact  he  has  a  cause  of  action, 
nor  whether  it  la  a  meritorious  on&  The 
court  merely  determines  whether  the  trans- 
action shows  that  the  foreign  corporation  is 
or  has  been  doing  business  in  this  state,  and 
that  frequently  involves  mixed  questions  of 
law  and  fact  It  would  manifestly  lead  to 
absurd  results  if  a  court  must  call  a  Jury 
to  determine  whether  the  court  has  Jurisdic- 
tion of  the  parties  to  a  cause. 

"Pleas  in  abatement  are  those  which  set  up 
matter  tending  to  defeat  or  suspend  the  auit  or 
proceeding  in  which  they  are  interposed,  bnt 
which  do  not  debar  the  plaintiff  from  recom- 
mencing at  some  other  time  or  in  aome  othar 
way.  They  do  not  go  to  the  merits  of  the  claim 
or  cause  of  action,  hot  rather  to  the  procedure." 
1  Bncyc.  PL  &  Pr.  1,  2. 
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The  present  case  Is  readily  distinguishable 
from  Llnney  v.  Thompson,  44  Kan.  765,  25 
Pac.  208.  There  the  action  was  upon  a 
promissory  note  of  which  plaintiff  claimed  to 
be  the  owner  and  holder.  He  brought  the 
action  in  a  county  in  which  one  of  the  In- 
dorsers  resided,  obtaining  service  upon  him 
In  that  county  and  upon  the  other  defend- 
ants in  other  counties  where  they  resided. 
The  other  defendants  claimed  that  the  plain- 
tiff was  not  the  owner  of  the  note;  that  the 
Indorsement  was  merely  for  the  purpose  that 
plaintiff  might  commence  the  action  in  the 
county  where  the  Indorser  resided.  The 
issue  as  to  the  ownership  of  the  note  was 
raised  by  a  motion  to  quash  the  simimons. 
It  was  held  that  a  decision  of  that  question 
in  favor  of  tlie  defendants  would  be  a  de- 
termination against  plaintiff  upon  the  merits 
of  the  action,  and  that  the  question  of  fact 
should  have  been  submitted  to  a  Jury.  In 
this  case  the  question  was  whether  the  de- 
fendant corporation  was  engiiged  in  doing 
business  within  this  state,  which  could  be 
determined  without  trenching  in  the  slight- 
est degree  upon  the  merits  of  the  alleged 
controvery  between  plaintiff  and  the  corpora- 
tion. 

The  findings  of  fact  show  in  substance 
that  the  Walters  Real  Estate  Conjpany  of 
Kansas  City,  Mo.,  was  the  agent  of  the  de- 
fendant corporation  for  the  sale  of  Its  cut- 
over  lands  In  Louisiana;  that  J.  W.  Brey- 
fogle,  who  resides  in  Kansas,  had  a  desk  in 
the  oflBce  of  the  real  estate  company  at  Kan- 
sas City,  and  acted  as  a  subagent  of  that 
company  in  obtaining  contracts  for  the  sale 
of  the  lands  of  the  lumber  company;  that 
plaintiff  dealt  personally  with  Breyfogle  at 
Kansas  City,  and  by  correspondence  with 
liim  in  letters  addressed  to  him  there,  and 
that  arrangements  were  made  by  which 
plaintiff  went  with  Breyfogle  to  Louisiana, 
where  be  made  a  contract  with  the  lumber 
company  for  the  purchase  from  It  of  cei> 
tain  lands,  his  own  contract  being  executed 
there  by  the  corporation  and  bimBdf,  and 
that  some  of  the  contracts  were  executed 
by  the  lumber  company  in  Louisiana,  and 
sent  to  a  bank  In  Kansas  for  the  signature  of 
the  other  purchasers,  who  executed  them 
here;  that  Breyfogle  was  not  authorized  to 
execute  written  contracts  of  sale,  the  only 
authority  he  had  being  to  find  purchasers. 
The  court  finds  that  the  corporation  had  no 
office  or  place  of  business  in  Kansas;  did 
not  have  a  distributing  point  here;  did  not 
deliver  Its  wares  or  products  to  resident 
agents  for  sale,  delivery,  or  distribution. 
As  conclurions  of  law  the  court  held  that  for 
the  reasons  stated  the  corporation  was  not 
engaged  In  doing  business  in  this  state  as 
defined  by  the  statutes. 

The  defendant  makes  the  contention  that 
as  soon  as  it  was  shown  without  contradic- 


tion that  no  application  had  been  made  by  it 
to  do  business  in  this  state,  and  that  it  had 
not  consented  to  be  sued  here  by  service  of 
process  on  the  secretary  of  state,  suflici^it 
grounds  were  established  for  sustaining  the 
motion  to  quash  the  service.  A  corporation, 
however,  might  be  engaged  In  doing  business 
in  this  state  without  having  complied  with 
the  provisions  of  the  statute ;  but  the  undis- 
puted facts  in  these  cases  sustain  the  find- 
ing of  the  court  that  this  corporation  was  not 
engaged  In  doing  business  in  Kansas. 

The  provision  in  section  279  of  the  Code 
of  ClvU  Procedure  (Gen.  St  1915,  |  7179) 
for  the  trial  of  "Issues  of  fact  arising  in 
actions  for  the  recovery  of  money,"  etc,  re- 
fers solely  to  issues  of  fact  involving  the 
merits  of  the  action,  and  not  to  issues  of  fact 
upon  which  the  Jurisdiction  of  the  court  de- 
pends. 

The  Judgments  are  afiirmed. 

All  the  Justices  concurring. 


a05  Kan.  til) 
CRANE  V.  COONS  et  aL    (No.  22069.) 

(Supreme  Ourt  of  Kansas.    July  6,  1919.) 

(Byttabiu  hy  ihe  Court.) 

1.  Bbokebs  ®=»7— Vendob  and  Pitrchaskb 
®=>11  —  Personal  Contract  of  Vendo«'s 
Agent— Aqenct  fob  Pcbchaser. 

A  written  agreement  for  the  sale  of  a  tract 
of  land  by  the  defendants,  who  were  real  estate 
agents,  to  the  plaintiff,  who  was  the  buyer,  and 
which  expressly  provided  that  it  was  aubject  to 
the  consent  of  the  owner,  is  held  to  have  been 
the  personal  contract  of  defendants;  and  far- 
ther held  that  they  were  not  in  any  sense  agents 
for  the  purchaser,  although  they  took  title  to 
the  land  from  the  owner  for  the  purpose  of  en- 
abling them  to  carry  ont  their  contract  with 
the  buyer.  McMichael  v.  Crawford  et  al.,  106 
Kan.  — ,  180  Pac  777. 

2.  Specific   Pebfobmance   «=997(1>— Bbcov- 

BBT— FAILtTBE  TO  PaY  PUBCHASE  PKICE. 

In  an  action  brought  by  the  buyer  against 
defendants  for  the  specific  performance  of  the 
contract  referred  to  in  the  foregoing  paragraph, 
the  plaintiff's  failure  to  pay  the  purchase  price 
within  a  reasonable  time  after  defendants  had 
obtained  title  and  tendered  the  conveyances 
will  defeat  his  recovery. 

Appeal  from  District  Court,  Seward 
County. 

Action  by  Joseph  Crane  against  W.  W. 
Coons  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

W.  H.  Vernon,  Sr.,  and  W.  H.  Vernon,  Jr, 
both  of  Lamed,  and  J.  W.  Davis,  of  Greena- 
burg,  for  appellant. 

F.  L.  Martin,  of  Hutchinson,  and  G.  W. 
Sawyer,  of  liberal,  for  appellees. 
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'  PORTER,  7.  In  an  action  for  the  spedflc 
performance  of  a  contract  for  the  Bale  and 
conveyance  of  land,  tbere  was  a  Judgment 
for  the  defendants,  from  which  the  plaintiff 
has  appealed. 

The  written  contract  was  executed  on  Au- 
gust 2,  1915.  The  petition  set  out  a  copy  of 
the  contract,  and  alleged  that  by  Its  terms 
the  defendants,  "as  agents  for  the  owner  or 
owners"  of  a  certain  section  of  real  estate, 
agreed  to  sell  and  did  sell  and  agreed  to 
cause  the  land  to  be  conveyed  to  the  plain- 
tiff for  the  consideration  of  $10,560,  of  which 
the  plaintiff  paid  $1,000  at  the  time  of  the 
contract.  It  was  alleged  that  the  defendants 
Coons  and  Jacobs,  In  violation  of  the  terms 
of  their  contract  and  with  the  Intention  of 
cheating  and  defrauding  plaintiff  out  of  the 
land  procured  conveyances  from  the  owners 
to  be  executed  to  them  as  grantees  and  played 
the  deeds  on  record  and  now  claim  owner- 
ship; that  plaintiff  has  at  all  times  been 
ready  to  comply  with  his  part  of  the  contract, 
has  performed  all  the  conditions  precedent 
on  his  part,  and  that  npon  delivery  to  him 
ot  sufficient  deeds  he  was  ready  and  willing 
to  pay  the  balance  of  the  purchase  price, 
which  he  brought  Into  court  and  tendered  to 
the  defendants. 

In  their  answer  defendants  denied  any  In- 
tention to  dieat  and  defraud  the  plaintiff, 
and  alleged  that  when  the  contract  was 
made  he  understood  that  they  might  have  to 
buy  the  land,  advance  their  own  money  In 
payment,  and  turn  the  land  to  him  as  soon  as 
the  abstracts  were  furnished  and  the  require- 
ments of  his  attorney  were  complied  with. 
It  alleged  that  they  furnished  the  deeds  and 
abstracts  of  title  within  a  reasonable  time 
after  the  contract  was  made,  and  complied 
with  the  requirements  in  regard  to  the  title, 
that  they  notified  plaintiff  they  had  for- 
warded the  deeds  and  abstracts  to  a  certain 
bank  at  Lamed,  as  provided  in  the  contract, 
for  delivery  upon  his  payment  of  the  pur- 
chase money,  with  a  request  that  he  take  up 
the  deeds,  but  that  after  making  such  tender 
and  repeatedly  demanding  that  he  comply 
with  the  terms  of  the  contract,  and  after  al- 
lowing him  a  reasonable  and  definite  time 
to  do  so,  he  failed  to  perform  his  contract 
to  pay  the  balance  of  the  purchase  money, 
and  that  by  reason  of  his  default  the  cash 
payment  made  by  hiro  was,  in  accordance 
with  the  terms  of  the  contract,  forfeited. 
The  answer  contained  the  allegation  that  the 
defendants  faithfully  carried  out  and  per- 
formed all  the  conditions  precedent  on  their 
part,  and,  prior  to  plalntlfTs  default,  were 
■  ready,  able,  and  willing  to  complete  the  con- 
tract, and  because  of  his  default  they  were 
deprived  of  the  use  of  their  money  Invested 
iu  the  lands  and  taxes  they  had  paid.  The 
court  tried  the  case  without  a  Jury.  No 
findings  of  fact  were  made,  but  there  was  a 
general  judgment  In  defendants'  favor. 
The  plaintUTs  main  contention  was  raised 


by  a  demurrer  to  provisions  '6t  the  annwer. 
His  contention  Is  that  the  defendants  "in 
effect  admit  In  their  answer  that  they  were 
to  procure  title"  to  the  land  for  him,  and 
that  "this  Is  In'  effect  an  admission"  that  they 
were  his  agent  to  procure  the  land  for  him ; 
that  under  the  terms  of  the  contract,  "and 
according  to  the  terms  of  the  fourth  para- 
graph of  their  answer,"  defendants  were 
plaintiff's  agents  for  the  purpose  of  convey- 
ing the  tiUe  to  him.  It  is  insisted  that  the 
defendants  have  no  right  to  speak  of  condi- 
tions precedent  to  be  performed  by  them; 
that.  If  plaintiff  failed  to  reimburse  them, 
"then  their  remedy  was  an  action  for  dam- 
ages against  him  to  recover  the  money  they 
had  spent" 

[1]  The  plaintiff  concedes  that  there  is  only 
one  question  to  be  determined,  and  that  Is 
whether  the  defendants  were  his  agents  for 
the  purpose  of  obtaining  title  for  him  to  the 
land.  Upon  the  theory  that  the  contract  and 
the  evidence  establish  that  they  were  his 
agents,  and  that  they  took  the  land  In  their 
own  name  In  violation  of  their  trust  as  his 
agents,  plaintiff  relies  upon  the  cases  of 
Rose  V.  Hayden,  85  Kan.  106,  10  Pac.  554,  5T 
Am.  Rep.  145,  and  Bryan  v.  McNanghton,  88 
Kan.  98,  16  Pac.  57,  contending  that  on  ac- 
count of  the  circumstances  a  constructive 
trust  arises  In  his  favor,  and  that  the  pur- 
chase money  advanced  by  the  agents  will  be 
considered  merely  as  a  loan. 

The  contract,  however,  speaks  for  itself. 
It  is  plain  and  unambiguous.  Goons  and 
Jacobs  are  described  therein  as  agents  of  the 
owner.  Who  the  owners  were  Is  not  disclos- 
ed. The  petition  was  not  drawn  upon  the 
theory  that  def^idants  were  plaintUTs 
agents,  but  states  in  terms  that  they  were 
agents  of  the  owner  or  owners.  The  fact 
is  they  were  not  agents  either  for  the  owners 
or  for  plaintiff.  McMictaael  v.  Crawford  et  al., 
105  Kan.  — ,  180  Pac  777.  They  expected 
to  procure  the  title  In  themselves,  and  the 
evidence  shows  that  they  held  some  kind, 
of  options  from  the  owners,  but  stipulated 
with  plaintiff  that  they  were  under  no  obli- 
gation to  convey  to  him  unless  they  succeeded 
in  securing  the  title  in  themselves.  In  no 
sense  were  they  agents  for  plaintiff;  and  the 
owners  of  the  land  were  not  parties  to  the 
contract,  so  that  defendants  were  not  their 
agents.  On  both  points  of  law  see  McMichael 
v.  Crawford  et  al.,  supra. 

[2]  The  contract  recites  that  Coons  and 
Jacobs  sell  and  agree  to  cause  to  be  con- 
veyed to  Crane  the  land,  and  that  in  consid- 
eration of  the  conveyance  he  agrees  to  pay 
them  a  certain  sum,  of  which  $1,000  was 
paid  in  advance.  Part  of  the  balance  was  to 
be  paid  upon  approval  of  the  title  by  Crane 
and  the  tender  of  good  and  sufficient  deeds; 
the  balance  to  be  secured  by  a  mortgage. 
The  abstracts  were  to  be  forwarded  to  plain- 
tUTs attorney  at  Larned  for  examination  and 
plaintiff  was  to  have  90  days  from  the  date 
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of  the  contract  to  make  final  settlement  The 
abstracts  were  forwarded  to  the  attorney, 
who  made  a  qnlte  technical  objection  to  the 
title,  which  required  defendants  to  obtain 
an  outstanding  quitclaim  deed.  This  was 
procured  within  a  reasonable  time,  although 
the  delay  resulted  in  plaintiff  having,  In  ad- 
dition to  the  90  days  stipulated  In  the  con- 
tract, practically  another  90-day  period  be- 
fore the  contract  was  declared  forfeited  by 
defendants.  Plaintiff  never  complained  of 
the  delay,  and,  obviously,  was  benefited  by  It, 
becantu>  bis  own  evidence  shows  that  he  was 
not  able  at  all  the  times  to  malce  payment 
of  the  balance  of  the  purchase  price;  The 
quitclaim  deed  was  sent  to  the  attorney, 
and  the  title  was  approved  by  him  on  Jan- 
uary 26th.  On  January  Slst  Coons  and 
Jacobs  wrote  to  Crane,  calling  hia  attention 
to  the  fact  that  the  abstracts  had  been  ap- 
proved and  that  the  deed  was  at  the  bank, 
and  askinK  him  to  call  there  and  make  set- 
tlement. They  stated  in  the  letter  tiat  they 
had  bad  a  hard  time  to  get  the  title  to  meet 
with  the  approval  of  the  attorney  and  bad 
been  at  a  great  deal  of  expense  and  were 
out  the  interest  on  their  money,  and  were 
anxious  to  get  the  matter  closed.  The  plain- 
tiff did  not  take  up  the  papers  at  the  bank, 
Bor  even  reply  to  this  letter,  and  on  Febru- 
ary 7th  Coons  and  Jacobs  wrote  reminding 
him  that  they  had  not  received  settlement  for 
the  land,  and  that  the  deed  had  been  at  the 
bank  for  several  weeks.  The  letter  notified 
him  that  they  must  receive  settlement  without 
(ail  t>cfore  the  12th  of  the  month ;  that  they 
bad  purcha!«d  a  good  deal  of  land  and  bad 
to  have  their  money,  or  the  deed  would'  be 
returned.  The  plaintiff  wrote  them  on  Febru- 
ary 10th,  saying  that  he  had  not  been  able  to 
get  bis  money  together  to  make  payment,  but 
felt  sure  he  would  be  able  to  make  It  In  a 
short  time,  and  mentioned  a  number  of  busi- 
ness tmnsactions  in  which  he  had  been  dls- 
ap|)ointed  in  not  receiving  money.  He  stat- 
ed that  he  was  arranging  to  make  a  loan 
on  some  property  through  a  Mr.  Edwards  at 
riains,  and  that  the  defendants  might  ask 
Edwards  about  this,  and  then  they  could 
feel  sure  that  they  would  get  the  money  as 
soon  as  that  loan  was  completed.  He  stated 
in  the  letter  that,  if  defendants  could  have 
had  their  title  completed  within  the  first 
90  days  fixed  in  the  contract,  be  could  have 
secured  the  money,  and  he  asked  them  to 
wait  a  wliila  On  February  26th  he  again 
wrote  defendants  that  the  bank  had  notified 
him  that  the  papers  had  been  sent  back; 
that  he  was  sorry  he  could  not  get  the  money, 
but  felt  sure  that  the  money  would  be  there 
in  30  days  and  asked  defendants  to  return 
the  papers,  stating  that  his  intentions  were  to 
pay  Just  as  soon  as  he  could.  On  February 
12th  the  bank  returned  the  papers  to  the 
defendants,  and  it  was  not  until  some  time 


in  May  following  that  the  plaintiff  again 
demanded  of  defendants  a  conveyance  of  the 
land. 

There  was  no  evidence  to  sustain  the  alle- 
gations of  fraud,  or  of  any  attempt  on  the 
part  of  defendants  to  cheat  or  defraud  the 
plaintiff.  Until  February  12tb  they  were  of- 
fering to  convey  the  land  to  the  plaintUE 
according  to  the  provisions  of  the  contract 
and  at  the  price  which  he  agreed  to  pay. 

It  would  be  very  difficult  to  apply  the  doc- 
trine stated  In  Rose  v.  Hay  den  and  Bryan 
V.  McNaughton,  supra,  to  the  facts  In  the 
present  case.  The  defendants  did  not  wrong- 
fully purchase  the  land  for  themselves,  nor 
conceal  that  fact  from  the  plaintiff.  In  ac- 
cordance with  the  contract  they  took  the  title 
in  their  own  name,  and  the  deeds  and  ab- 
stract of  title  placed  In  the  bank  for  the 
plaintiff's  examination  and  approval  inform- 
ed 'him  that  defendants  had  complied  with 
their  contract 

The  judgment  In  the  defendants'  favor  Is 
abundantly  sustained  by  the  evidence  and 
amounts  to  a  finding  that  the  only  breacb 
of  the  contract  was  that  of  the  plaintiff  in 
his  failure  to  pay  the  balance  of  the  purchase 
money. 

The  Judgment  Is  alMrmed. 

All  the  Justices  concurring. 


(M  Or.  187) 
FRATN  v.  PENNINGTON  «t  aL 
(Supreme  Court  of  Oregon.    July  22,  1919.) 

1.  Sales  «=3S88— FRACDTin.ENT  Repbesbnta- 

TIONS  OF  SELUER'S  AOENT— INSTRUCTION. 

Id  suit  for  breach  of  contract  by  which 
plaintiff  was  to  delivpr  to  defendants  a  certain 
number  of  cbpics  of  its  store  paper  service,  de- 
fense being  that  defendants  were  induced  to 
execute  contract  upon  fraudulont  representa- 
tions of  plaintiff's  agent  as  to  plaintiff  having 
contracts  with  ntbrr  firms,  held,  that  question 
of  fraud  was  fully  and  fairly  submitted. 

2.  Pbincipal  and  Aoent  «ss>in4(2)— Acts  ot 
AoBNT  WiTiiiN  Apparent  Scofs  or  Ac- 
THoRrrr— Instruction. 

In  suit  for  breach  of  contract  by  which 
plaintiff  was  to  deliver  to  defendants  a  certain 
number  of  copies  of  its  store  paiier  service,  de- 
fense being  that  defendants  were  induced  to 
execute  contract  upon  fraudulent  representa- 
tions of  plaintiff's  agent  as  to  plaintiff  having 
contracts  with  other  firms,  held,  tbot  ruestion 
of  authority  of  agent  was  fairly  and  fully  sub- 
mitted. 

Department  2. 

Appeal  from  Circuit  Court,  Lane  County; 
O.  F.  Skipworth,  Judge. 

Action  by  N.  J.  Frayn,  doing  business  as 
the  Retailers'  Advertising  Association, 
against  O.  B.  Pennington  and  another,  doing 
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bndness  nnder  tbe  firm  name  and  style  of  I  motion   for  a  directed   verdict,  wblch   waa 


Linn  Drug  Company.    Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Plaintiff  alleges  that  he  was  doing  busi- 
ness In  the  dty  of  Seattle  under  tbe  Brm 
name  of  Retailers'  Advertising  Association: 
tbat  prior  to  the  commencement  of  the  ac- 
tion he  had  complied  with  chapter  154,  Laws 
of  Oregon  1U13;  that  on  or  about  May  6, 
1916,  the  plaintiff  entered  Into  a  written  con- 
tract with  the  defendants,  as  partners  un- 
der the  firm  name  of  Linn  Drug  Company, 
by  which  plaintiff  was  to  deliver  to  defend- 
ants 48,000  copies  of  its  store  paper  service 
la  24  editions  of  2,000  copies  each,  coniiiieuc- 
log  on  May  25,  1910,  and  every  15  days  there- 
after, to  be  known  and  printed  as  the  Eu- 
gene Booster,  at  the  agreed  price  of  $20 'per 
iasne  upon  certain  terms  and  conditions 
therein  stated,  for  which  it  was  agreed  that 
the  defendants  should  pay  $480  In  monthly 
payments  of  $40  each. 

The  plaintiff  alleges  that  he  had  perform- 
ed and  is  ready  and  willing  to  perforin  his 
part  of  the  contract;  that  defendants  have 
failed  and  refused  to  perform  their  part  of 
the  contract,  or  to  accept  the  2,000  fo|)les  of 
tbe  patter  sent  to  them  on  July  0,  1910,  and 
have  notified  plaintiff  that  no  more  copies 
win  be  accepted ;  that  It  cost  plaintiff  $28.95 
for  labor  and  material  to  print  and  publlHb 
the  copies  whlrb  had  been  printed,  upon 
which  he  would  have  made  a  protit  of  $51.98 
and  $270  proflt  on  the  remaining  copies,  and 
by  reason  of  tbe  defendiints'  breach  of  tbe 
contract  aalis  for  a  Judgment  of  $:100. 

The  defendants  admit  the  pnrtnershlp  and 
deny  all  other  mnterlal  allegations,  and  for 
a  Brst  further  and  separate  answer  allege 
certain  facts  as  a  plea  in  abatement.  As  a 
lecoud  atUnnatlve  defense,  defendants  al- 
lege tbat  tliey  were  Induced  -  to  exe<-ute  tbe 
contract  by  reason  of  certain  alleged  state' 
Dients  and  representations  wblch  were  made 
hr  plaintiff  through  its  agent,  whtcb  were 
falne  and  untrue  and  which  tbe  plulutlff 
knew  to  lie  false  and  untrue,  and  U|ioii  wliU-h 
the  defendants  relied  and  believed  to  lie  true, 
and  set  forth  allegnd  facts  tentling  to  show 
that  the  contract  was  procured  by  means  of 
fraud.  A  copy  of  tbe  written  contract  was 
attached  to  and  made  a  part  of  tbe  com- 
plaiut 

In  a  further  and  separate  answer,  for  the 
paniO!>e  of  obtaining  equitable  relief,  the  de- 
fendants again  alleged  tbe  making  of  tbe 
fnudnlent  statements  and  representations. 

Tbe  trial  court  sustained  tbe  plaintiff's  de- 
oinrrer  to  tbe  plea  In  abatement  and  tbe  fur- 
ther and  separate  answer  for  equitable  re- 
lief. In  bis  reply  tbe  plaintiff  denied  all 
the  material  matter  of  tbe  second  further 
and  smtmrnte  answer  nnd  alleged  certain  new 
matter  to  wblch  the  court  sustained  the  de- 
feuUiiiits'  motion  to  strllie. 

After  both  parties  rested,  plaintlfl  made  a 


overruled.  The  Jury  returned  a  verdict  for 
the  defendants,  upon  which  Judgment  waa 
entered,  and  plaintiff  appeals,  claiming  tbat 
the  court  committed  error  In  overruling 
plaintiff's  demurrer  to  the  answer,  In  sus- 
taining defendants'  motion  to  strike  out  a 
portion  of  the  reply.  In  refusing  to  give  cer- 
tain instructions  requested  by  the  plaintiff, 
and  In  particular  the  charge  that  tbe  Jury 
"might  And  from  tbe  evlden<-e  that  J.  M. 
Scbrelber  bad  apparent  authority  to  make 
false  representations  to  the  defendants."  nnd 
In  overruling  plaintiff's  motion  for  a  direct- 
ed verdict 

L.  M.  Travis,  of  Kngene  (L.  KI.  Travis,  of 
Eugene,  and  A.  K.  Meek,  of  Dayton,  Ohio,  on 
the  brief),  for  appellant  > 

U.  H.  Foster,  of  Kugene,  for  respondents. 

JOHNS,  J.  (after  stating  the  facts  as 
above).  It  appears  from  tbe  record  tbat  tb« 
defendants  were  Induced  to  execute  the  con- 
tract upon  fraudulent  statements  and  repre- 
sentations of  Scbrelber  as  plaintiff's  agent, 
who  represented  to  the  defendants  tbat  the 
plaintiff  bad  advertising  contracts  with  iiroiii- 
inent  Eastern  and  Portland  firms,  and  the 
lilaintlff  admits  that  be  never  bad  any  con- 
tract with  such  Anns. 

Plaintiff  alleges  tbat  he  was  to  receive 
$80.88  for  tbe  Brst  four  puhlb-atiiiiis.  from 
which  he  would  buve  made  a  profit  of  $.~il.03, 
and  tbat  be  would  receive  $400  for  tbe  re- 
mainder of  tbe  contract  out  of  which  lie 
would  hnve  made  a  proflt  of  $270  or  a  proflt 
of  $2:11.93  on  a  contract  of  $480.88.  for  which. 
Including  labor  and  material,  be  asks  Judg- 
ment for  $S."iO. 

Among  others,  the  court  gave  the  following 
instruction: 

"I  instruct  yon  tbat  these  are  the  elements 
of  fraud  which  tbe  di-fondants  must  stinw  be- 
fore you  would  bf  entitled  to  And  a  venlict  for 
thn  defrndantB:  First,  that  tlio  plaintiff  throiuh 
Schrcibrr  made  the  reprcspntntiiins  clnimml  by 
the  (lefeniliiiits.  Seciind.  that  thf  i'e|>rpsi>nta- 
tions,  if  they  were  made,  were  false.  Thlnl, 
tliat  when  the  reprpsmtatioiis  were  made,  if 
they  were  made,  Schreibor  knew  them  to  be 
false  or  made  tbem  recklessly  without  any 
knowledge  of  their  truth  and  as  a  pcwitive  as- 
sertion. Fourth,  that  he  made  the  repri'senta- 
tions,  if  any  were  maile,  with  the  intenrinn  that 
they  should  be  acted  upon  liy  the  defendant 
Pennington.  Fifth,  that  the  defendants  acted 
in  reliance  upi)n  such  representationB.  if  they 
were  made,  and  the  defendants  were  thereby  in- 
jured. 

"Each  of  these  elements  must  be  proved  with 
reasonable  certainty,  and  all  of  them  must  lie 
found  to  exiat  Tbe  absence  of  any  one  of  these 
elements  is  fatal  to  the  defense  in  this  case. 

"I  have  instructed  you,  if  you  find  from  tbe 
evidence  in  this  case  that  the  agent  S<'hreiber 
was  not  acting  within  the  actual  scope  uf  his 
authority,  but  was  acting  within  the  apparent 
scope  of  his  authority  and  made  the  representa- 
tiona  claimed,  and  if  they  were  false  nnder  the 
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mlea  whidi  I  have  fast  giyen  yon,  then  the  de- 
fendants would  be  entitled  to  a  verdict" 

[1,2]  The  qneattons  of  frand  and  of  tbe 
authority  of  the  agent  SchreiDer  were  fully 
end  fairly  submitted  to  the  Jury,  which 
found  for  the  defendants. 

The  Judgmoit  is  affirmed. 

McBRIDB,  C.  J.,  and  BEAN  and  BEN- 
NBTT,  JJ.,  concur. 


(93  Or.  101) 


rUBUSBT  V.  BIATS. 


(Supreme  Conrt  of  Oregon.    July  22,  1919.) 

1.  TBtJBTS  ©=»  140(1)  —  AOTiv«  Tbust— TiTia 
or  Beneitciabies. 

Where  plaintiff  holder  of  legal  title  conyey- 
ed  lands  to  defendant  as  trastee  to  sell  and  dis- 
pose of  the  same  for  the  mutual  benefit  of 
plaintiff,  defendant,  and  H.,  and  defendant  iiad 
the  land  surreyed  and  platted,  sold  portions,  ap- 
plying proceeds  as  agreed,  and  at  the  request 
of  his  associates  conveyed  to  each  of  them 
certain  portions,  which  were  unsalable,  leaving 
the  property  involved  still  undisposed  of,  JteUt, 
that  trust  as  to  lots  involved  continued  until 
prospective  purchasers  should  make  their  final 
payments,  so  that  plaintiff  and  liis  assignees 
had  no  interest  In  the  land,  but  simply  in  the 
proceeds. 

2.  Tbusts  «=»2B8— Sxnr  to  Ooupkl  Cojtvkt- 

AHCB   BT  TanSTEE— PABTIBS. 

Where  plaintiff  holder  of  legal  title  convey- 
ed lands  to  defendant  as  trustee  to  sell  and 
dispose  of  the  same  for  the  mutual  benefit  of 
plaintiff,  defendant,  and  H.,  and  plaintiff  under- 
took to  convey  to  R.  an  undivided  one-third  in- 
terest, R.  and  H.  would  be  necessary  parties 
to  suit  to  compel  defendant  to  convey  the  un- 
divided one-third  to  B.;  tbe  trust  still  exist- 
ing. 

Department  1. 

Appeal  from  CHrcult  CJourt,  Multnomah 
County;   Wm.  Galloway,  Judge. 

Suit  by  Oscar  Furuset,  administrator,  sub- 
etltuted  for  Creorge  Sorenson,  deceased, 
against  F.  P.  Mays.  Decree  for  plaintiff, 
and  defendant  appeals.    Reversed. 

This  is  a  suit  to  compel  a  conveyance  of 
an  undivided  one-third  of  certain  lots  in 
what  Is  known  as  "Rosemont  addition  to 
East  Portland."  In  1891  plaintifl,  being  the 
holder  of  the  legal  title  to  certain  lands, 
conveyed  the  same  to  defendant,  as  trustee, 
to  sell  and  dispose  of  the  same  for  the  mu- 
tual benefit  of  plaintiff,  defendant,  and  one 
A.  8.  Haskell.  Tbe  obligation  assumed  by 
the  trustee  was  to  sell  and  dispose  of  the 
property,  pay  all  liens  and  incumbrances 
thereon,  all  taxes  and  assessments,  and  nil 
expenses  Incident  to  holding  and  disposing 
of  the  property,  and  divide  the  net  proceeds 


thereof  equally  between  the  three.  The 
trustee  then  had  the  land  surveyed,  platted, 
and  dedicated  as  "Rosemont  addition  to  East 
Portland,"  and  sold  a  portion  of  the  prem- 
ises by  lots  and  blocks,  applying  the  pro- 
ceeds as  agreed,  and  then,  at  the  request 
of  his  associates,  conveyed  to  each  of  them 
certain  portions  of  the  remainder,  leaving 
the  property  Involved  herein  still  undis- 
posed of.  On  March  5,  1913,  plalntUT  under- 
took to  convey,  by  deed,  an  undivided  one- 
third  interest  in  such  unsold  lots  to  one 
John  Rometsch.  Thereafter  Rometsch  de- 
manded a  deed  thereto  from  tbe  defendant 
trustee,  who  still  holds  the  legal  title,  which 
being  refused,  plaintiff  filed  his  complaint 
herein  on  March  19,  1914.  The  complaint 
states  the  terms  and  conditions  of  the  trust 
substantially  as  above  set  out,  but  with  the 
additional  averment: 

"That  any  portion  of  said  property  wliich 
should  remain  unsold  said  F,  P.  Mays  would 
hold  the  title  to  such  portions  of  said  real  prop- 
erty remaining  in  trust  for  the  said  George 
Sorenson  or  his  assignees  to  the  extent  of  one- 
third  in  favor  of  the  said  George  Sorenson  or 
his  assignees  or  transferees." 

It  is  then  averred: 

"That  the  said  tmsteesUp  of  the  said  F.  P. 
Biays  has  been  fully  consummated  and  terminat- 
ed, and  the  said  F.  P.  Mays  has  no  interest  of 
law  or  equity  in  the  title  of  said  real  estate,  and 
all  claims,  liens,  and  demands  against  the  in- 
terest of  said  George  Sorenson  have  been  liqui- 
dated and  discharged." 

Tbe  prayer  Is  tor  a  decree  requiring  tbe 
defendant  to  execute  a  good  and  sufficient 
conveyance  of  an  undivided  one-third  of  the 
property  described,  free  from'  incumbrance, 
to  John  Rometsch. 

A  demurrer  to  the  complaint  was  filed, 
upon  the  grounds  that  Romet86h  and  Has- 
kell are  necessary  parties,  and  also  that  tbe 
complaint  does  not  .state  facts  sufficient  to 
constltnte  a  cause  of  suit  The  demurrer 
was  overruled,  and  defendant  answered, 
with  some  denials  and  admissions,  pleading 
affirmatively,  among  other  things,  as  follows: 

"Denies  each  and  all  of  the  allegations  con- 
tained in  paragraph  XX  of  plaintiff's  complaint. 
And  in  this  connection  defendant  alleges  the 
truth  to' be  that  at  the  time  said  premises  were 
conveyed  to  this  defendant  by  plaintiff  it  was 
agreed  between  tbe  plaintiff,  this  defendant, 
and  said  A.  S.  Haskell  that  this  defendant 
should  take  and  bold  the  title  to  said  premises 
upon  the  trust'  for  said  three  persons,  and  that 
he  should  sell  and  dispose  of  the  same,  pay 
and  satisfy  all  liens  and  incumbrances  against 
said  property  and  tbe  taxes  and  assessments, 
and  all  expenses  incident  to  the  holding  and 
disposal  of  said  property,  and  divide  the  net 
proceeds  thereof  equally  between  said  three 
persons;  that  thereafter,  by  and  with  t^e  con- 
sent of  all  said  three  beneficiaries,  the  defend- 
ant dedicated   as '  'Rosemont   addition  to  East 
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Portland,*  in  the  dty  of  Portland,  and  there- 
after this  defendant  sold  a  portion  of  said 
premises  by  lota  and  blocks,  to  wit,  twelve  Iota, 
and  applied  the  proceeds  thereof  upon  said 
mortgage  indebtedness  and  the  expenses  of  aur- 
Teying  and  platting  said  premises,  and  at  the 
request  and  with  the  consent  of  all  said  three 
beneficiaries  defendant  deeded  to  each  of  them 
certain  lots  in  said  Rosemont  addition,  and  now 
holds,  nndisposed  of,  the  following  lots  in  said 
addition,  to  wit:  Lots  1,  2,  S,  7,  11,  12,  16, 
and  16  in  block  5  and  lot  1  in  block  3,  and  no 
more — that  at  the  time  certain  of  said  lota  were 
conveyed  to  said  beneficiaries,  as  hereinbefore 
set  forth,  said  property  was  clear  of  all  incnm- 
brances,  and  all  taxes  and  other  assessments 
were  paid;  (that  snbsequent  thereto  this  de- 
fendant has  advanced  all  taxes  and  assessments 
assessed  against  said  nine  lots,  aggregating 
about  $360,  of  which  amount  about  $120  is 
chargeable  against  the  interest  of  said  plaintiff 
in  said  nine  lots;  that  there  is  now  a  propos- 
ed sewer  assessment  against  said  nine  lots  of 
$68.75  which  has  not  been  paid,  of  which  one- 
third  will  be  chargeable  against  the  interest 
of  the  plaintiff)." 

Plaintiff's  reply  to  the  foregoing  paragraph 
of  the  answer  is  as  follows: 

"Plaintiff  admits  the  allegations  of  new  mat- 
ter set  ont  in  paragraph  0  of  said  answer  down 
to  line  23  of  page  7  thereof,  and  plaintiff  de- 
nies generally  and  specifically  each  and  every 
allegation  contained  therein  from  said  line  23 
to  and  including  line  SO  of  said  page  7  of  said 
answer." 

The  parenthesis  in  the  portion  of  the  an- 
swer qnoted  indicates  the  part  which  is 
denied. 

A  trial  being  had,  there  was  a  decree  for 
plaintiff  in  accord  with  the  prayer  of  the 
complaint,  and  defendant  appeals. 

B.  S.  Huntington,  of  Portland  (Hunting- 
ton &  "^llson,  of  Portland,  on  the  brief),  for 
api)ellant 

W.  T.  Home,  of  Portland,  for  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  entire  case  for  the  plain- 
tUT  Is  based  upon  the  theory  that  the  purposes 
of  the  trust  were  entirely  concluded  when 
the  unsold  lots  were,  by  conveyance  from 
the  trustee,  divided  among  the  associates, 
and  that  by  reason  thereof  neither  Rometsch 
nor  Haskell  Is  -a  necessary  party  to  this  liti- 
gation. This  attitude  is  contrary  to  the  ex- 
press admissions  of  the  reply  as  quoted  in 
oar  statement  of  the  case,  and  is  not  support- 
ed by  the  evidence.  The  testimony  establish- 
es very  clearly  that  the  lots  which  by  mutual 
consent  were  divided  among  the  three  bene- 
ficiaries of  the  trust  were  unsalable,  and 
therefore  withdrawn  from  the  effect  of  the 
previous  agreement.  'As  to  the  lots  now  In 
controversy,  it  was  intended  that  the  trust 
should  continue  until  the  prospective  pur- 
chasers should  make  their  final  payments 


thereon,  and  the  defendant  issue  the  neces- 
sary conveyances  therefor.  Such  payments  - 
have  not  been  made,  and  the  intending  pur- 
chasers have  abandoned  their  contracts,  so 
that  the  trust,  as  to  these  lots,  is  as  vitally 
active  as  upon  its  inception.  It  does  not  re- 
quire the  citation  of  authorities  to  sustain 
the  conclusion  that  Haskell  was  a  necessary 
party  to  the  suit,  and  the  same  may  be  said 
as  to  Rometsch,  who  was  the  real  party  in 
interest,  rather  than  the  plaintiff. 

But,  even  if  they  had  been  brought  In,  the 
result  must  have  been  the  same,  since  the 
conditions  of  the  tmst  are  such  that  the 
plaintiff  and  his  assignee  have  no  Interest  in 
the  land,  but  simply  in  the  net  proceeds 
arising  from  its  sale.  Kollock  v.  Bennett, 
53  Or.  395,  100  Pac  040,  133  Am.  St.  Rep. 
840. 

The  decree  is  reversed,  and  one  will  be 
entered  here,  dismissing  the  suit. 


McBRIDB,    O.    J.,    and 
HARRIS,  JX,  concur. 


BURNETT  and 


CM  Or.  78) 

WIIilAM  HANLET  CO.  ▼.  HARNET  VAIi- 
LEX  IRR.  DIST.     (No.  1.) 

(Supreme  Court  of  Oregon.    July  16,  1919.) 

Waters  and  Water  Courses   4=>225— Isri- 

OATIOIf  DlSIBICTS  —  PBOCEEDIHOS   FOR   Or- 

OAinzATioN — Order  or  County  Court— J  u- 

RiSDicnoN  to  Issue. 
Where  the  proof  of  publication  of  notice  of 
petition  for  irrigation  district  was  defective  in 
failing  to  show  compliance  with  Laws  1017,  p. 
744,  {  1,  requiring  publication  once  each  week 
for  at  least  four  successive  weeks,  and  the  coun- 
ty court  nevertheless  proceeded  with  final  hear- 
ing under  section  2,  it  would  be  the  duty  of 
the  circuit  court  as  upon  a  judicial  examination 
of  the  proceedings  as  provided  for  in  section  41 
to  set  aside  the  order  ol  the  county  court  for 
want  of  Jurisdiction. 

In  Banc. 

Appeal  from  Circuit  Court,  Harney  (boun- 
ty;  Dalton  Biggs,  Judge. 

On    rehearing.      Petition    for    rehearing 
denied. 
For  former  opinion,  see  180  Pac.  724. 

C.  H.  Leonard,  of  Burns,  for  appellant. 
Hawley  &  Hawley,  of  Boise,  Idaho,  and 
C.  B.  McConnell,  of  .Burns,  for  respondent. 

BEAN,  J.  The  petition  for  rehearing  sug- 
gests that  when  this  matter  was  before  the 
county  court  the  objection  was  to  the  publi- 
cation, and  not  to  the  proof  of  the  publica- 
tion, and  that  the  same  question  was  passed 
upon  by  the  circuit  court  Counsel  for  the 
irrigation  district  urge  that  due  notice  of 
the  proceedings  In  this  matter  was  giren.    It 
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is  asserted  tb&t  the  delay  cansed  by  setting 
aside  the  order  of  the  county  conrt  will  work 
an  injnstice.  We  regret  that  there  should 
be  any  loss  of  time  in  regard  to  a  matter  of 
so  much  importance.  It  was  with  this  rlew 
that  the  matter  was  reversed  in  order  that 
proper  proceedings  in  the  matter  oould  be 
taken  to  correct  the  same,  as  shown  in  onr 
former  opinion. 

The  county  court  Is  authorized  to  grant 
the  petition  of  an  irrigation  district  upon 
compliance  with  section  1  of  chapter  357, 
Gen.  L.awB  of  Oregon  1917.  The  above  sec- 
tion requires,  among  other  things,  that  such 
petition  shall  be  published  once  each  week 
for  at  least  four  successive  weeks  before  the 
time  at  which  the  same  is  to  be  presented, 
In  some  newspaper  printed  and  published  in 
the  county  where  said  petiJon  is  presented, 
together  with  a  notice  stating  the  time  of 
the  meeting  at  which  the  jtetition  will  be 
presented. 

The  only  way  in  which  the  conrt  can  de- 
termine whether  or  not  that  part  of  the  sec- 
tion bas  been  complied  with  and  the  requir- 
ed notice  bas  been  given  is  by  the  proof  of 
the  publication  of  such  notice.  The  proof 
of  the  publication  of  the  notice  of  the  pres- 
entation of  the  petition  in  the  matter  of 
the  organization  of  this  irrigation  district  is 
admittedly  defective,  and  must  be  so  con- 
sidered. As  the  matter  seemed  to  us  upon 
the  former  consideration,  and  as  we  still 
look  upon  the  same,  when  it  is  ascertained 
that  the  Jurisdictional  requirement  of  the 
statute  has  not  been  complied  with,  and  the 
county  court  was  without  authority  to  pro- 
ceed with  the  final  hearing  mentioned  in 
section  2  of  the  act,  there  is  no  alternative 
for  the  court,  except  to  set  the  order  of  the 
county  court  aside.  We  fail  to  see  'the 
availubility  of  the  distinction  attempted  to 
be  made  iK'tween  the  "publication  of  the  pe- 
tition and  the  notice  of  hearing  thereof'  and 
the  proof  of  such  publication,  as  the  court 
can  only  determine  what  the  publication 
was  by  the  proof  thereof.  It  was  held  by 
this  court  in  Rynearson  y.  Union  County, 
64  Or.  181,  102  Pac.  785,  that  when  it  ap- 
pears at  any  stage  of  the  proceedings,  upon 


the  trial  of  a  cause,  that  an  inferior  court 
has  acted  without  Jurisdiction,  and  the  pro- 
ceedings are  subject  to  review,  the  duty  de- 
volves upon  the  court  to  set  aside  the  pro- 
ceedings, upon  its  own  motion,  and  purge 
the  record  of  informalities,  and  refuse  to 
proceed  further,  though  the  defect  lias  not 
been  challenged  in  a  formal  way. 

When  we  notice  the  provision  in  section 
41  of  tills  chapter  for  the  institution  of  pro- 
ceedings in  the  circuit  court  for  the  purpose 
of  having  a  Judicial  examination  and  Judg- 
ment as  to  the  regularity  and  legality  of  the 
proceedings  in  connection  with  the  organi- 
zation of  a  district,  and  the  proceedings  of 
the  board  and  of  the  district  providing  for 
and  authorizing  the  issue  and  sale  of  bonds 
of  the  district.  It  is  at  once  apparent  that, 
where  there  bas  been  a  want  of  legal  proof 
of  the  notice  required  by  the  statute  In  order 
to  initiate  the  proceedings  for  the  organiza- 
tion of  such  a  district,  it  is  the  duty  of  the 
court  to  set  aside  the  attempted  proceedings 
in  order  that  steps  be  regularly  taken  for 
the  presentation  of  such  petition.  This  is 
for  the  best  interest  of  all  concerned. 

Subdivision  (b)  of  section  41  of  the  act 
requires  the  court,  upon  the  hearing  of  such 
special  pruceedings,  to  find  and  determine 
whether  the  notice  of  the  filing  of  the  pe- 
tition has  been  duly  given  and  published. 
It  is  stated  in  the  brief  that  the  proof  of 
publication  in  this  case  was  made  on  the 
regular  printed  form  in  general  use  by  the 
newspapers  in  that  county.  It  seems  strange 
that  at  this  late  date  a  form  of  affidavit  of 
imbllcatlon  should  be  In  use  In  the  office  of 
a  newspaper.  Twenty- five  years  ago  there 
might  have  been  some  reason  for  it.  It  is 
hoped  the  form  will  be  changed. 

Believhig  that,  if  the  irrigation  district 
should  continue  its  ordinary  business,  and 
the  proceedings  should  come  np  for 'Judicial 
examination  hereafter,  the  court  would  be 
compelled  to  hold  that  they  were  Illegal  as 
heretofore  indicated,  the  petition  for  rehear- 
ing is  denied.  Under  the  circumstances  of 
this  case  as  disclosed  by  our  former  opin- 
ion, after  further  consideration,  each  party 
will  be  required  to  pay  its  own  costs. 
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July  80, 


(Supreme  Court  of  Waahington. 
1S19.) 


DlVOBCE  «=>312  —  CUSTODT  OV  CHTtPiaW  — 
APFKAIi— Rbcobd— Btidknce. 
The  record  not  ahowing  what  the  evidence 
waa  on  the  trial,  and  the  bill  of  exoeptitma  not 
being  certified  to  contain  even  all  of  that  in- 
troduced on  the  immediate  application  to  modi- 
tf  the  decree,  it  cannot  be  aaid  there  waa  abuae 
of  diacredon  in  awarding  cuatody  of  two  of  the 
■even  children  of  the  divorcod  couple  to  the  fa- 
ther, or  in  refuaing  the  mother'a  application  to 
modify  the  decree. 

Department  2. 

Appeal  from  Superior  Court,  Padflc  Coun- 
tr:  H.  W.  B.  Uewen,  Judge. 

Action  by  Anna  Downing  against  Perry  A. 
Downing.  From  an  adverse  decree  and  order, 
plaintiff  appeals.    Attlrmed. 

Fred  M.  Bond,  of  South  Bend,  for  appel- 
lant 

Welsh  A  Welsh,  of  South  Bend,  for  r^ 
■pondent 

PARKER,  J.  This  is  a  divorce  action. 
Hrs.  Downing  has  appealed  from  the  decree 
of  divorce  rendered  ttiereln  by  the  superior 
court  for  Pacific  county,  and  seeks  reversal 
of  that  decree  In  so  far  as  It  awards  the  cus- 
tody of  two  of  the  children  to  Mr.  Downing; 
and  has  also  appealed  trom  an  order  entered 
by  the  same  court,  the  same  Judge  presiding, 
denying  her  application  for  a  modification  of 
the  decree  in  that  particular. 

On  June  7,  1917,  at  the  condusion  of  the 
trial  of  the  main  action  upon  the  merits,  the 
trial  court  made  flndings  and  conclusions, 
finding,  among  other  things,  "that  each  of 
them  (itir.  and  Mrs.  Downing)  is  a  fit  and 
proper  person  to  have  the  care  and  custody 
of  the  Issue  of  their  marriage."  There  are 
■even  children,  the  issue  of  their  marriage, 
the  youngest  of  whom  was,  at  the  time  of  the 
trial,  4  months  old,  and  the  oldest  of  whom 
was  then  13  years  old.  On  the  same  day  of 
the  making  of  Its  findings  and  conclusions 
the  court  entered  its  decree  of  divorce,  award- 
ing the  custody  of  five  of  the  children  to  Mrs. 
Downing  and  awarding  the  custody  of  two  of 
the  children,  aged  7  and  11  years  respective- 
ly, to  Mr.  Downing.  A  few  days  following 
the  oitry  of  decree  so  disposing  of  the  cus- 
tody of  the  children,  Mrs.  Downing  applied 
to  the  court  for  a  modification  of  the  decree 
in  so  far  as  it  awarded  the  custody  of  the 
two  children  to  Mr.  Downing.  This  applica- 
tion came  on  for  hearing  before  the  court, 
the  same  Judge  presiding,  which  hearing  re- 
sulted in  the  entry  of  an  order  by  the  court 
denying  the  application  on  June  16,  1917, 
which  It  will  be  noticed  was  but  9  days  after 


the  entry  of  the  decree.  The  record  before 
us  does  not  contain  any  statement  of  facts 
furnishing  any  information  as  to  what  evi- 
dence was  introduced  upon  the  trial  of  the 
main  action.  A  bill  of  exceptions  was  settled 
and  signed  by  the  trial  Judge  at  the  Instance 
of  counsel  for  Mrs.  Downing,  making  of 
record  In  the  case  certain  evidence  introduced 
upon  the  hearing  of  her  application  for  a 
modification  of  the  decree.  Even  this  bill  of 
exceptions  does  not  purport  to  contain  all  the 
evidence  Introduced  upon  that  hearing.  In 
Its  beginning  it  states  only  that  "the  follow- 
ing proceedings  and  matters  were  had  and 
occurred,  and  the  following  testimony  intro- 
duced," following  which  there  are  11  type- 
written pages  of  testimony,  and  concludes: 
"And  because  the  foregoing  matters  and 
things  do  not  all  appear  of  record,  the  court 
has  signed,  sealed,  and  certified  the  fore- 
going bill  of  ezcepttons."  It  la  signed  by  the 
trial  Judge,  but  there  Is  no  certificate  by  the 
Judge  that  it  "contains  all  the  material  facts, 
matters,  and  proceedings  heretofore  occur- 
ring In  the  cause  not  already  a  part  of  the 
record  therein"  (see  section  391,  Rem.  Code), 
even  as  to  matters  and  proceedings  occurring 
upon  the  hearing  of  Mrs.  Downlng's  applica- 
tion to  modify  the  decree  touching  the  cus- 
tody of  the  two  children. 

This  condition  of  the  record  renders  It  at 
once  apparent  that  we  are  unable  to  say  that 
the  trial  court  abused  its  discretion  in  award- 
ing the  custody  of  the  two  children  to  Mr. 
Downing  or  in  refusing  to  modify  the  decree. 
The  record  before  us  renders  it  plain  that  the 
hearing  upon  the  application  for  a  modifica- 
tion of  the  decree  was  considered  by  the  court 
simply  as  giving  Mrs.  Downing  an  opportu- 
nity to  Introduce  further  evidence  touching 
the  question  of  the  custody  of  the  two  chil- 
dren; such  evidence  to  be  considered  with 
other  evidence  already  introduced  upon  the 
trial  of  the  main  action  but  a  few  days  b^ 
fore  that  hearing.  There  was  some  evidence 
introduced  upon  the  hearing  of  Mrs.  Down- 
lng's application  for  a  modification  of  the 
decree,  as  shown  by  the  bill  of  exceptions, 
from  which  it  could  oe  argued  with  some 
show  of  reason  that  the  two  children  should 
have  been  awarded  to  her  and  not  to  Mr. 
Downing,  but  we  have  no  way  of  knowing 
but  what  there  was  other  evidence  intro- 
duced upon  the  trial  of  the  main  case,  and 
even  upon  the  hearing  for  modification  of  the 
decree,  proper  to  be  considered  by  the  trial 
court,  which  would  be  ample  to  show  that 
the  court  did  not  abuse  its  discretion  In  en- 
tering either  the  decree  or  the  order  refus- 
ing to  modify  the  decree.  No  other  question 
is  presented  by  the  assignments  of  error. 

The  decree  and  order  are  both  affirmed. 


HOLCOBIB,  a  J.,  and  ruUiBBTON  and 
MOUNT,  JJ.,  concur. 
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(107  Wasb.  531) 

BEBRY     T.     NATIONAL     COUNCIL     OP 
KNIGHTS  AND  LADIES  OF  SECUR- 
ITY.    (No.  16158.) 

(Supreme  Court  of  Washington.    July  9,  1919.) 

1.  AppeaIi   and    Ebbob    ^=>767(1)— Bbiei8— 

TiTLX. 

A  fraternal  benefit  company's  brief  wlQ  not 
be  stricken  because  the  company's  name  in  the 
title  is  given  according  to  the  certificate  sued 
upon,  instead  of  according  to  the  pleadings  and 
judgment  below. 

2.  INETTBANCX     «=>763— FBATKBNAI.     BENBUT 

Rule— Waivkb. 
A  fraternal  benefit  company's  constitution 
and  by-laws,  proTiding  that  delinquent  members 
could  be  reinstated  only  when  in  good  health, 
etc.,  was  not  waived  by  previous  reinstatements 
of  deceased  while  in  good  health,  nor  by  accept- 
ance of  arrearage  payments,  made  while  deceas- 
ed was  suffering  from  illness,  which  terminated 
fatally,  where  company  did  not  know  of  his  sick- 
ness, and  returned  premiums  within  a  reason- 
able time. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  Grace  M.  Berry  against  the  Na- 
tional Council'  of  the  Knights  and  Ladies  of 
Secnrity.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  wltb  directions 
to  disniss  the  action. 

Tbomas  H.  Bain,  of  Seattle,  for  appellant. 
T.  W.  Hammond,  of  Tacoma,  for  respond- 
ent 

MITCHELL,  J.  The  defendant  Is  a  foreign 
corporation  organized  and  doing  bnslness  as 
a  fraternal  beneficiary  society.  It  has  a 
lodge  system  and  representative  form  of 
government.  Its  members  are  united  In  sub- 
ordinate councils  under  the  jurisdiction  and 
control  of  a  national  council.  It  has  a  local 
lodge '  In  Tacoma,  In  this  state,  known  as 
"Abraham's  Council  No.  1137."  George  H. 
Berry  became  a  member  of  the  lodge  at  Ta- 
coma. and  thereupon,  on  March  30,  1916,  de- 
fendant issued  to  bim  a  benefldaiy  certifi- 
cate In  the  sum  of  $500,  payable  to  one  to 
whose  rights  plaintiff  succeeds,  upon  the 
death  of  the  insured,  provided  he  had  in  the 
meantime  paid  all  dues  and  assessments,  con- 
sisting of  monthly  dues  of  $1  to  the  nation- 
al council  and  25  cents  to  the  local  lodge, 
complied  with  all  the  provisions  of  the  con- 
stitution and  laws  of  the  order,  and  con- 
tinued a  member  of  the  order  in  good  stand- 
ing. The  insured  died,  due  proof  thereof 
was  submitted  to  the  defendant,  and  pay- 
ment was  demanded  and  refused.  This  ac- 
tion was  Instituted  to  recover  on  the  policy. 
The  trial  by  the  court  without  a  jury  result- 
ed in  a  judgment  In  favor  of  the  plaintiff, 
from  which  defendant  has  appealed. 


[1]  Respondent  moves  to  strike  appellant's 
brief  and  thereupon  affirm  the  judgment  for 
the  reason  that  In  all  the  pleadings  and  pro- 
ceedings, Including  the  judgment.  In  the  trial 
court,  the  appellant  was  named  "the  Knights 
and  Ladles  of  Security,  a  corporation,"  while 
in  its  brief  in  this  court  it  is  named  "the  Na- 
tional Council  of  the  Knights  and  Ladies  of 
Security,  a  corporation."  It  is  noticeable, 
however,  that  in  the  second  amended  com- 
plaint upon  which  the  cause  was  tried  the  pol- 
icy is  set  out  in  fulL  It  is  therein  designat- 
ed "beneficiary  certificate  issued  by  the  Na- 
tional Council  of  the  Knights  and  Ladies  of 
Secnrity,"  and  purports  to  have  l>een  signed 
in  the  name  of  "the  National  Council  of  the 
Knights  and  Ladies  of  Secnrity"  by  its  na- 
tional president  and  secretary.  Certainly 
respondent  may  not  successfully  object  to  the 
name  used  by  appellant  in  Its  brief  here, 
since  it  appears  to  be  Identical  with  the  one 
contained  in  and  signed  to  the  contract  upon 
whidi  the  suit  Is  based,  whatever  the  name 
given  It  by  her  and  In  which  response  was 
made  in  the  trial  court  There  Is  no  merit 
in  the  motion,  and  it  is  denied. 

[2]  The  beneficiary  certificate,  by  Its  terms, 
makes  the  constitution  and  by-laws  of  the 
society  a  part  of  the  contract  of  Insurance. 
They  provide  that  the  certificate  of  a  mem- 
ber who  has  not  paid  his  assessmeat  and  dues 
on  or  before  the  last  day  of  the  month  shall 
by  the  fact  of  such  nonpayment  stand  sus- 
pended without  notice,  and  all  rights  ilnder 
the  certificate  shall  be  forfeited ;  and  no  right 
under  the  certificate  shall  be  restored  until  it 
has  been  reinstated  by  the  member  complying 
with  the  laws  of  the  order  with  reference  to 
reinstatement  On  several  occasions  George 
H.  Berry  failed  to  pay  his  assessments  and 
dues  on  or  before  the  last  day  of  the  month, 
but  on  payment  of  the  same  later  he  was  du- 
ly reinstated,  under  and  by  virtue  of  the  by- 
laws as  a  member  of  the  society,  on  eacb  of 
the  following  dates,  then  being  in  good 
health,  viz.:  June  1,  1916,  October  1.  1916, 
December  1,  1916,  and  January  1,  1917.  It 
may  be  mentioned  here  that  April  1,  1917, 
is  given  as  another  time  on  which  lie  was  re- 
instated ;  but  obviously  this  Is  an  error,  and 
is  inconsistent  with  fnrtlier  detailed  stipu- 
lated facts  as  follows: 

"That  said  George  H.  Berry  failed  to  pay  his 
dues  and  assessments  for  the  months  of  Mardi 
and  April,  1917,  as  they  became  payable,  but  on 
May  14,  1917,  paid  to  the  financier  of  hia  local 
lodg«  (an  officer  to  whom  all  previous  dues  and 
assessments  bad  been  paid  by  him)  the  sum  of 
$6  as  and  for  assessments  end  dues  to  lie  paid 
by  him  for  the  months  of  March,  April,  May, 
and  June,  1917,  and  received  from  said  local 
financier  his  receipt  therefor  in  words  and  fig- 
ures as  follows,  to  wit:    'No.  .    KnightH 

and  Ladies  of  Security,  Abraliam's  Council  No. 
1137,  Located  at  Tacoma,  State  of  Washington. 
Received  from  George  BL.  Berry  $6  payment  for 
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nonth  of  March,  April,  May  and  <fnne,  1917, 
Chaa.  G.  Mutchler,  financier.'  Whereupon  said 
financier  forwarded  to  the  defendant  at  its  home 
office  in  the  state  of  Kansas  $3,  which  sum  was 
thereafter  returned  within  a  reasonable  time  to 
the  plaintiff  herein,  as  shown  by  the  letter  of 
th«  National  Secretary  of  defendant,  herein- 
after aet  forth." 

Tbns  It  appears  that  while  the  financier  of 
the  local  lodge  gave  a  receipt  for  $5  for  four 
montbs  it  is  clear  that  only  $3  of  it  was  for- 
warded to  the  national  councU,  foi*  the 
montlis  of  March,  April,  and  May,  in  obedi- 
ence to  one  of  its  by-laws,  to  the  effect  that 
six  months  is  the  i^ortest  period  for  which 
assessments  and  dues  may  be  paid  tn.  ad- 
▼anca  The  remaining  $2  evidently  was  ap- 
plied on  dues  to  the  local  coundL  On  May  7, 
1917,  George  H.  Berry  became  ill  In  Detroit, 
MldL,  and  was  taken  to  a  hospital  in  that 
dty,  where  lie  remained  until  his  death,  on 
May  31,  1917.  Thereafter  respondent  pre- 
sented her  claim  for  the  payment  of  the 
policy  with  proof  of  death  of  the  insured 
which  was  rejected  by  the  national  council 
of  the  society,  and  notice  given  respondent 
by  letter,  already  referred  to,  the  body  of 
which  is  as  follows: 

"In  re  Geo.  H.  Berry,  B.  a  Na  877234.  Co. 
No.  1137. 

"Tbib  dain  on  account  of  the  death  of  yonr 
tather  was  considered  by  our  executive  commit- 
tee and  nnanimoualy  rejected.  The  proof  shows 
that  he  suspended  himself  by  nonpayment  of 
March  and  April  aaaeasmenta  and  dues.  There 
was  an  attempt  to  reinstate  npon  May  14th,  but 
on  account  of  the  condition  of  his  health  at  that 
time  he  oonid  not  rdnstate.  Under  the  drcum- 
stanees  ha  was  not  a  member  of  the  sodetT  at 
the  time  of  his  death. 

"I  am  inclosing  herewith  the  $3  In  retnm  for 
the  assessments  paid  for  the  months  of  Mardi, 
April  and  May.  These  are  the  assessments  that 
were  made  at  the  time  he  attempted  to  rein- 
state when  he  was  not  in  good  health  and  not 
oititled  to  it" 

Bespondent,  mindful  of  the  settled  rule  in 
this  state,  foimd  in  Kennedy  v.  Knights  of 
Maccabees,  100  Wash.  36,  170  Pac.  371.  that 
the  by-laws  of  a  fraternal  society  may  be 
waived  by  a  custom  or  line  of  conduct  acqui- 
esced in  by  the  society,  contends  that  appel- 
lant Is  denied  the  right  to  disavow  the  pay- 
ment of  May  14,  1917,  as  constituting  a  rein- 
statement, because  of  former  lapses  through 
nonpayment  of  dues  and  consequent  suspen- 
sion of  the  insured,  followed  each  time  by  a 
reinstatement.  The  argument  fails  to  bear  in 
mind  that  it  is  stipulated  by  the  parties  the 
reinstatement  on  former  occasions  took  place 
'bonder  and  by  virtue  of  the  by-laws,"  vifhlch 
Is  not  the  case  as  to  the  nonpayment  for  the 
montlis  of  March  and  April,  1917.  The  con- 
tEtitntion  and  by-laws  of  the  society  are  to 
Um  effect  that  a  member  may  be  reinstated 
by  payment  within  60  days  from  the  date  of 
anspension  of  all  arrearages,  indnding  as- 


sessments and  dues  for  which  he  wouhl  have 
been  liable  had  he  remained  in  good  stand- 
ing, provided,  however,  that  he  l>e  iu  good 
health  at  the  time  of  making  payment  to 
the  financier,  with  a  view  to  reinstatement. 
In  this  req;)ect  it  is  farther  provided — 

"The  payment  of  any  such  assessment  and 
dues  for  reinstatement  shall  be  a  warranty  by 
such  member  that  he  is  in  good  health  at  the 
time  of  such  suspension." 

The  proof  shows  the  Insured  was  In  good 
health  at  the  time  of  those  reinstatements 
had  "under  and  by  virtne  of  the  by-laws." 
But  not  so  on  May  14,  1917,  when  by  pay- 
ment to  the  financier  of  his  local  lodge  the 
Insured  undertook  to  undo  a  suspension  be- 
cause of  delinquency  in  payment  of  assess- 
ments and  dues  for  the  months  of  March  and 
April  without  advising  the  society  or  any  of 
Its  agents  that  at  that  time  he  was  and  for 
a  week  had  been  ill  In  a  hospital,  a  sickness 
which  continued  until  his  death  17  days 
later.  To  permit  the  payment  made  on  May 
14,  1917,  to  constitute  a  reinstatement  of  the 
insured,  under  the  circumstances  as  they  ex- 
ist in  this  case,  would  sanction  a  violaticm 
of  the  positive  provisions  of  the  constitution 
and  by-laws  of  the  society  to  the  effect  that 
the  insured  should  warrant  ttiat  he  was  in 
good  health  at  the  time  of  the  payment  and 
application  for  a  reinstatement. 

Nor  is  this  case  controlled  by  the  doctrlv 
of  Schuster  v.  Knights  and  Ladies  of  Se- 
curity, 60  Wash.  42,  110  Pac.  680,  140  Am. 
St.  Rep.  906,  and  other  cases  of  the  same 
kind.  They  dedare  the  law  to  be  that  a 
beneficiary  sodety  ratifies  the  acceptance  of 
dues,  paid  through  the  officer  of  a  local  lodge, 
and  Is  estopped,  froin  claiming  a  member, 
was  not  relnstatied  by  payment  within  60 
days,  where  the  sodety  had  notice  at  the 
time  of  payment  that  the  member  was  not 
in  good  health,  but  nevertheless  retained  the 
payment  for  over  a  year  after  the  death  of 
the  insured,  and  made  no  offer  or  tender  of 
repayment  nntil  some  time  after  the  suit  was 
brought  on  the  policy.  In  the  present  case 
there  is  no  proof  tliat  appellant  or  any  of 
its  agents,  indnding  the  flnander  of  the 
local  lodge,  knew  the  insured  was  in  bad 
health  on  May  14,  1917;  and  the  evidence 
does  show  that  after  the  money  had  been 
forwarded  to  the  home  office,  appellant 
"within  a  reasonable  time,"  and  before  the 
bringing  of  this  action,  returned  the  money 
to  respondent. 

Finding  that  the  provision  of  the  contract 
through  the  constitution  and  by-laws  of  the 
sodety,  making  the  existence  of  a  state  of 
good  health  under  the  warranty  of  the  mem- 
ber one  of  the  terms  and  conditions  for  the 
reinstatement  of  a  suspended  member,  was, 
in  this  case,  neither  respected  by  the  Insured 
nor  waived  by  the  insurer,  we  conclude  the 
judgment  of  the  trial  court  la  erroneous. 
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and  it  ia  ravened,  with  directum  to  diamlas 
the  action. 

MAIN,   MACKINTOSH,      and  TOIiMAN, 
JJ.,  concur. 
HOLCOMB,    G    J,,   did   not   participate. 


(107  Wash,  m) 

BREWSTER  CIOAR  CO.,  Inc.,  r.  ATWOOD. 

(No.  15355.) 

(Supreme  Court  of  Washington.    July  23, 1919.) 

1.  Pbincipal  and  Surett  ^=»90— Rbxease  or 

SUBBTT— SUBRENDEB  OF  LEASB. 

A  surety  on  bond  for  performance  of  a  sub- 
lease containing  a  quiet  possession  clause  is 
not  released  because  the  sublessor  surrendered 
Its  original  lease  or  because  the  sublessee  there- 
after paid  rent  to  parties  acquiring  sublessor's 
interest  in  premises. 

2.  Landlobd  and  Tenant  9=>m%  —  Evic- 
tion—Sublessee. 

Where  a  six-year  sublease  stipulated  for  a 
joint  entrance  between  the  sublessee's  and  sub- 
lessor's premises,  the  action  of  sublessor's  suc- 
cessors in  notifying  the  sublessee  that  it  could 
hold  only  from  month  to  month,  and  changing 
the  entrance  facilities,  amounted  to  an  ev'.ctiou 
for  which  the  sublessee  could  recover  against 
the  sublessor. 

8.  Landlord  and  Tbnant  «=>180(1)— S}vio- 
noN— Rkasons. 
The  eviction  of  a  dear  store  lessee  for  cer- 
tain reasons  cannot  subsequently  be  Justified 
for  additional  reason  thut  lessee  hxd  permitted 
dice  shaking  for  cigars  on  tlw  premises. 

D(>pnrtnient  2. 

Ap|)eal  from  Superior  Court,  King  County ; 
Clay  Allen,  Judge. 

Action  by  tbe  Brewster  Cigar  Company, 
Inroriionited,  against  Ralph  Hagy,  receiver 
of  the  Richmond-Graflce  Company,  Incorpo- 
rated, and  others.  Judgment  for  plaintiff, 
and  defendant  Frank  Atwood  appeala.  A£- 
flmaed. 
Ryan  ft  Desmnnd,  of  Seattle,  for  appellant 
Gill,  Hoyt  ft  Frye  and  Walter  Scbaffuer, 
all  of  Seaittle,  for  respondent. 

MOUNT,  J.  Thia  action  was  brought 
against  the  prlndpul  and  tbe  sureties  upon 
a  Iwud  for  tbe  faithful  performance  of  a 
lease  to  recover  damages  on  account  of  tbe 
eviction  of  tbe  plaintiff  from  leased  premises. 
Tbe  case  was  tried  to  the  court  without  a  Jury 
and  resulted  In  a  Judgment  in  favor  of  the 
plaintiff  for  $1,200.  Mr.  Atwood,  one  of  the 
sureties  upon  tbe  bond,  has  appealed  from 
that  Judgment. 

The  facts  are  not  disputed.  They  are  as 
follows:  In  the  year  1912,  Jolin  J.  Ferguson 
was  the  owner  of  a  building  Icnown  as  the 


Brooklyn  Building,  located  on  the  southeast 
comer  of  Second  avenue  and  University 
street,  in  the  dty  of  Seattle.  On  December 
4th  of  that  year,  he  leased  this  building  to 
Albert  El  Grafke  for  a  period  of  15  yean. 
Thereafter  the  lease  was  assigned  by  Mr. 
Graflce  to  the  Rlchmond-Graflte  Company,  a 
corporation.  The  portion  of  tbe  premises  on 
the  first  floor  on  University  street  was  oc- 
cupied by  a  drug  store  operated  by  thia 
corporation.  A  space  fronting  approximately 
10^  feet  on  Second  avenue,  adjoining  the 
drug  store  on  tbe  south,  was  used  and  oc- 
cupied as  a  dgar  store.  Tbe  cigar  store  was 
24  feet  deep.  On  June  13,  1016,  the  Rich* 
mond-Grafke  Company  sublet  to  the  respond- 
ent that  portion  of  the  premlBes  called  the 
olpar  store.  The  sublease  pro\idPd  that  the 
lessor  would  at  its  own  expense  cut  back  the 
south  display  window  of  the  drug  store  ad- 
Joining  the  cigar  store  4%  feet  and  that  the 
spuce  between  the  dlBplny  window  on  the  de- 
mised premises  and  the  northerly  drug  store 
display  window  for  a  depth  of  4%  feet  bade 
from  the  sidewalk  should  remain  open  and 
unobstructed  for  the  Joint  benefit  of  the 
lessor  and  the  lessee;  Tbe  lease  also  pro- 
vided: 

"That,  so  long  as  said  lessee  shall  keep  and 
perform  his  covenants  and  agreements  herein  con- 
tained on  his  part  to  be  kept  and  performed,  the 
said  lessee  shall  be  kept  in  quiet  and  peaceful 
possession  of  said  leased  premises  sgainst  the 
claims  and  demands  of  all  persons  whomsoever 
Iswfully  claiming  or  to  daim  the  same  or  any 
part  thereof." 

At  the  time  of  tbe  execution  of  this  lease, 
the  Richmond-Grafke  Company,  os  prindpal, 
and  defendants  Chnse,  Sliter,  and  Atwood, 
as  sureties  executed  a  bond  to  the  reniMndent 
in  the  penal  sum  of  $2,200  conditioned  that 
if  the  lessor  should  fail  to  perform  any  of 
the  covenants  of  the  lease  tbe  sureties  would 
indemnify  the  lessee  for  any  and  all  dHuiages 
which  he  might  sustain  by  reason  of  such 
breach  of  covenant 

Upon  the  execution  of  this  lease,  respond- 
ent remodeled  this  dgar  store  and  conducted 
the  same,  pajing  the  rental  provided  for  in 
the  lease,  namely,  $200  per  month,  to  the 
Richmond-Grafke  Company.  T\vo  hundred 
dollars  was  also  paid  for  the  last  mnntb  that 
the  lease  was  to  run.  The  duration  ot  the 
lease  was  for  more  than  six  years.  In  the 
year  1916,  after  the  death  of  Mr.  Ferguson, 
tbe  owner  of  the  fee,  the  RIcbmond-tintfke 
Company,  became  flnandally  euiburrassed 
and  was  delinquent  In  its  rental  for  the 
premises.  Thereupon  itt  entered  Into  an 
agreement  with  the  executor  of  the  estate 
of  Mr.  Ferguson,  whereby  the  original  lease- 
bold  was  canceled,  and  the  Rlchmond-Grufks 
Company  then  became  a  tenant  from  montb 
to  month.  Tbe  respondent  paid  rent  to  th» 
Richmond-Grafke  Company  under  the  sub* 
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Iea8&  Soon  thereafter  the  Rlchmond-Grafke 
CoQipany  became  Insolvent,  and  a  receiver 
was  appointed  and  continued  In  possession 
of  the  premises  until  the  latter  part  of  Feb- 
ruary, 1917.  Respondent  during  this  period 
paid  rent  to  the  receiver.  Thereafter  other 
persons  succeeded  to  the  rights  of  the  Rich- 
mond-Graflce  Company  and  occupied  the 
premises  and  collected  the  rent  from  the  re- 
spondent. On  June  4.  1917,  the  executor  of 
the  Ferguson  estate  executed  a  lease  to 
Joseph  Leudan  Company  for  the  entire  low- 
er floor  of  the  building,  which  included  that 
portion  occupied  by  the  respondent,  and  on 
June  8tb  the  agent  of  the  Leudan  Company 
notified  the  respondent  that  the  Leudan 
Company  was  willing  to  allow  the  respondent 
to  remain  in  possession  of  the  cigar  store  on 
a  month  to  month  basis  until  definite  plans 
regarding  a  change  of  the  store  were  made; 
that  the  rental  should  continue  at  the  rate  of 
$200  per  month.  The  respondent  was  also 
notlfled  that  it  would  be  necessary  for  the 
Leudan  Company  to  move  the  front  of  the 
property  to  the  sldewaU  line;  that.  If  re- 
qwndent  was  not  satisfied  with  this  arrange- 
ment. It  shoald  give  written  notice  of  inten- 
tion to  move.  In  pursuance  of  this  notice, 
the  Leudan  Company  commenced  the  re- 
modeling of  the  store  front  and  restored  the 
south  display  window  to  its  original  position 
on  the  sidewalk  line.  .  While  this  work  was 
being  done,  the  respondent  moved  from  the 
premises  and  claimed  an  eviction  because 
of  the  obstruction  of  the  entrance  as  provid- 
ed for  in  the  sublease.  The  trial  court  was 
of  the  opinion  that  the  change  of  the  front 
entrance  without  the  consent  of  the  respond- 
ent was  an  eviction,  and  granted  the  re- 
spondent $1,000  damages  for  the  depreciated 
Talue  of  the  fixtures  and  $'J00  because  of  the 
last  month's  rental  which  had  been  paid. 

II]  Appellant  contends,  first,  that  he  was 
released  as  a  surety  upon  the  bond  because 
the  original  lease  was  surrendered  by  the 
principal,  Kicbniond-Grafke  Company,  to  the 
Ferguson  estate,  and  because  the  respondent 
thereafter  paid  the  rent  to  persons  who  ac- 
quired the  interest  of  the  Rlchmond-Grafke 
Company  In  the  premises.  We  think  it  is 
plain  from  the  facts  that  the  sureties  upon 
this  bond  were  obligated  with  the  principal 
to  rt' tain  the  respondent  in  the  peaceful  and 
quiet  iwssesslon  of  the  premises  as  they 
were  leased.  The  fact  that  the  Rlchmond- 
Grafke  Company  did  not  maintain  its  orig- 
inal lease,  but  surrendered  the  same,  did  not 
diauge  the  relation  of  the  Rlchmond-Grafke 
Company  or  the  sureties  to  the  respondent. 
Ttie  respondent  was  permitted  to  remain  In 
the  premises  by  virtue  of  its  lease,  and  paid 
its  rent  to  the  Rlchmond-Grafke  Company 
during  all  the  time  that  company  had  posses- 
sion, and  thereafter  paid  the  rent  to  those 
who  acquired  the  Interest  of  the  Rlchmond- 
Grafke   Company  In   the   premises.     It   is 


plain  therefore  that  as  long  as  the  respond- 
ent remained  in  possession  it  remained  there 
under  the  terms  of  the  sublease  executed  by 
Richmond-Grafke  Company.  It  was  through 
no  fault  of  the  respondent  that  the  Rich* 
mond-Grafke  Company  did  not  remain 
in  possession  of  the  premises  until  the  ex- 
piration of  the  original  lease.  So  far  as  the 
record  shows,  the  respondent  had  no  voice  in 
changing  the  terms  of  the  original  dominant 
lease  or  in  the  assignment  thereof  to  the 
different  persons  who  acquired  the  Interest 
of  the  Rlchmond-Grafke  Company  in  that 
lease.  The  respondent  was  not  injiired  in  any 
way  by  these  assignments,  but  was  permitted 
to  remain  in  possession  of  the  premises  leas- 
ed from  the  Rlchmond-Grafke  Company,  and 
made  no  complaint  until  It  was  ejected  or 
until  the  sublease  was  terminated.  The 
sureties  upon  the  bond  were  therefore  holden 
under  the  terms  of  the  bond  to  maintain  re- 
spondent in  quiet  and  peaceful  possession 
until  the  end  of  the  term.  In  the  case  of 
Cascbner  v.  Westlake,  48  Wash.  690,  86  Pac. 
948,  we  said: 

"The  interest  of  an  andrrleasee  cannot  be  de- 
feated by  the  mesne  lesare's  surrendering  his 
estate  in  the  premises  to  the  lessor. 

"  'When,  before  a  surrender,  third  persons 
have  acquired  interrsts  in  the  demised  premis- 
es, a  surrender  by  the  lessee  cannot  affect  their 
rights;  as  to  them  the  surrender  operates  only 
as  a  grsnt  subject  to  their  rights,  and  the  In- 
terest surrendered  is  considered  as  continuing  to 
exist  so  far  as  Is  necessary  to  preserve  their 
rights.' " 

In  support  of  this  rule  a  number  of  au- 
thorities are  there  cited.  We  think  there  can 
be  no  doubt  that  the  sureties,  along  with  the 
principal,  were  bound  to  maintain  the  sub- 
lease executed  by  the  Rlchmond-Grafke  Com- 
pany to  the  respondent. 

[2]  It  Is  next  contended  that  there  was  no 
eviction  of  the  respondent  from  the  prem- 
ises. The  lease  from  the  Rlchmond-Grafke 
Company  to  the  respondent  pntvides  that 
the  lessor  should  at  Its  own  expense  cut  back 
the  south  display  window  of  the  drug  store 
adjoining  the  demised  premises  4%  feet,  and 
that  the  space  between  the  display  window 
on  the  demised  premises  and  tlie  northerly 
drug  store  display  window,  for  a  depth  of  4^ 
feet  back  from  the  sidewalk  line,  should  re- 
main open  and  unobstructed  for  tlie  Joint 
benefit  of  the  lessor  and  the  lessee.  After  the 
Leudan  Company  had  acquired  the  interest  of 
the  Rlchmond-Grafke  Cotiipnny  in  the  origi- 
nal lease  and  had  obtained  possession  of  the 
whole  premises,  they  changed  this  entrance. 
This  was  a  violation  of  the  terms  of  the 
lease.  They  not  only  changed  the  entrancOf 
but  they  notified  respondent  that  the  lease 
was  terminated  and  that  they  would  recog- 
nize it  only  as  a  month  to  month  tenant 
thereafter,  and  that  if  respondent  was  not 
satisfied  with  this  arrangement  it  could  give 
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a  20mfty  notice  of  remoral.  We  are  of  the 
opinion  that  this  notice,  a^  well  as  the 
change  In  the  entrance,  constituted  an  evic- 
tion. The  respondent  accepted  this  as  an 
eviction  and 'moved  from  the  premises,  and 
was  therefore  entitled  to  recover  damages. 
In  the  case  of  Wusthoff  v.  Schwartz,  32 
Wash.  337,  73  Paa  407,  we  said: 

"It  is  a  well-established  rule  that  actual  force 
is  not  necessary  to  effect  an  eviction  in  law, 
but  that  any  interference  by  the  landlord  with 
the  full  and  substantial  enjoyment  by  the  tenant 
of  the  thing  leased  amounts  to  an  evicticni." 

We  are  satisfied,  therefore,  that  there  was 
an  actual  eviction,  and  that  respondent  was 
entitled  to  recov^. 

[3]  It  is  next  contended  by  the  appellant 
that  because  the  evidence  showed  that  re- 
qpondeut  had  permitted  dice  shaking  for 
dgars  upon  the  premises,  which  was  in  vio- 
lation of  law,  respondent  thereby  forfeited 
its  lease.  It  is  sufficient  to  say  upon  this 
question  that  respondent  was  not  evicted  for 
that  reason.  If  respondent  had  been  evicted 
for  that  reason.  It  could  not  have  recovered 
from  the  appellant.  Appellant  or  the  own- 
er of  the  dominant  estate  apparently  made  no 
objection  to  this  sort  of  gambling,  and  re- 
spondent was  not  evicted  for  that  reason, 
biit  was  evicted  because  the  dominant  tenant 
changed  the  building  in  violation  of  the  terms 
of  the  lease  and  desired  respondent's  removal 
from  the  premises.  The  appellant  cannot 
now  be  heard  to  say  that  there  was  some 
other  reason  for  which  the  respondent  might 
have  been  evicted. 

We  find  no  error  in  the  record,  and  the 
judgment  Is  therefore  affirmed. 

HOLCOMB,  C.  J.,  and  PARKER  and  FDI<- 
LBRTON,  JJ.,  concur. 


(107  Wash.  «75) 

CLARK  V.  CLARK.    (No.  15283.) 
(Supreme  Court  of  Washington.    July  2,  1918.) 

DiVOBOE    «=>303(3)— CUBTODT   OF   CyHILOBKN— 

Pbocesdikos. 
Where,  in  a  divorce  action,  custody  of  a  mi- 
nor child  of  the  marriage  was  awarded  to  the 
father,  the  mother's  application  for  modification 
of  the  decree,  praying  that  the  child  be  trans- 
ferred to  her  custody,  should  not  be  disposed 
of  and  custody  awarded  her  while  the  father 
was  absent  as  a  member  of  the  American  Ex- 
peditionary Force  in  France. 

Department  L 

Appeal  from  Superior  Court,  King  (bounty ; 
Everett  Smith,  Judge. 

Divorce  action  by  William  O.  Clark  against 
Ida  Clark,  In  which  custody  of  a  minor  child 
of  the  marriage  was  awarded  to  the  former. 


Thereafter,  on  petition  of  the  latter,  cus- 
tody of  the '  minor  chUd  was  awarded  to 
Ida  Clnrk,  and  William  G.  (Tlark  appeals. 
Reversed. 

Walter  Q.  Klenstra,  of  Seattle,  for  appel- 
lant. 

Revelle  ft  Revelle>  of  Seattle,  for  respond- 
ent. 

MACKINTOSH,  J.  In  a  divorce  action 
between  the  respondent  and  appellant  the 
custody  of  their  minor  child  was  awarded 
to  the  latter.  Thereafter,  in  the  year  1918, 
the  respondent  made  application  for  a  modi- 
fication of  the  decree,  asking  that  the  diDd 
be  transferred  to  her  custody.  At  UmX 
time  appellant  was  a  member  of  the  Ama4- 
can  Expeditionary  Force  in  France,  and  the 
hearing  was  conducted  in  his  absence.  The 
parent  from  whom  the  custody  of  a 
child  Is  sought  to  be  taken  Is  affected  in  such 
a  proceeding  in  a  substantial  right,  and  un- 
der the  drcnmstances  of  this  case  It  was  er- 
ror for  the  court  not  to  have  tmstponed  the 
proceedings  until  the  appellant  bad  returned 
from  military  service. 

For  that  reason  the  judgment  of  the  lower 
conrt  Is  reversed. 

HOLCOMB,  C.  J.,  and  MITCHELL^  MAIN, 
and  TOLMAN,  JJ.,  concur. 


(107  Wash.  573) 

SIMPSON  et  al.  v.  COMBES  et  vx. 
(No.  lB2ef5.) 

(Supreme  Court  of  Washington.   July  14, 1919.) 

1.  Baitkbtiftct  fi=»279— Rkcovibino  Bawk- 
buft's  Pbopebtt— Chattxl  Mobtqaob. 

Chattel  mortgagors'  trustee  in  bankruptcy 
may  recover  property  after  mortgage  had  been 
foreclosed,  although  mortgagors  had  interposed 
no  objections  to  sale. 

2.  Chattei,  Mobtoaoks  *s>190(2)— Validht. 

A  recorded  chattel  mortgage  on  fixtures  and 
merchandise  of  a  store,  including  subsequent  ad- 
ditions to  stock  of  goods,  and  providing  that 
part  of  gross  sales  should  be  applied  on  mort- 
gage, etc.,  hM  not  invalid  upon  its  face. 

3.  Bankbtjptot    «=»303(3)— CnATTEL    Mobt- 
oAOE  IN  Fbaud  of  Cbeditobs— SumCIKNCT 

OF  EVIDBRCB. 

In  action  by  bankruptcy  trustee  to  recover 
property  foreclosed  under  chattel  mortgage,  evi- 
dence that  mortgagees  had  not  received  entire 
installment  payments  required  by  mortgage,  and 
had  not  foreclosed  it  as  soon  as  default  was 
made,  etc.,  held  not  to  sustain  finding  that  par- 
ties had  conspired  to  defeat  mortgagor's  credi- 
tors. 

4.  PATioatT  «=388(1),  30(1>— Affuoation. 

Ordinarily,  a  debtor  may  designate  applica- 
tion of  bis  payments,  and,  if  he  does  not  do  so. 
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the  creditor  may  apply  th«  payments  as  he  sees 
fit. 

5.  Chattkl    Mobtoaoes    «=a201(2)  —  Osal 

AOBEUIENT— SumCIENOT  OF  EVIDENCX. 

In  a  bankraptcy  trustee's  action  to  recover 
property  foreclosed  nnder  a  chattel  mortgage, 
conflicting  evidence  held  to  sustain  trial  court's 
finding  that  there  had  been  no  oral  agreement 
between  parties  as  to  whether  payments  by 
mortgagors  should  be  applied  toward  discharg- 
ing rentals  due  mortgagees  as  landlords  before 
being  applied  on  mortgage. 

6.  Chattkl    MoBTOAOxa    «=>201(2)— Bubdkk 
or  PBoor— Obai.  Aataamxin:. 

Where  chattel  mortgage  provided  that  cer- 
tain payments  should  be  applied  toward  dis- 
<^arging  mortgage  indebtedness,  the  mortgagees 
bare  burden  of  proving  an  oral  agreement  that 
payments  should  be  Srst  applied  on  rentals  dne 
mortgagee*  as  landlords. 

7.  ghansi.  mobtgagks  <=>252— fobxclosube 
Saij>— Vauoitt. 

Where  chattel  mortgagors  had  paid  enough 
to  discharge  the  mortgage,  but  the  mortgagees, 
contrary  to  the  mortgage  terms,  applied  such 
payments  on  another  debt,  a  foreclosure  sale  for 
defanlt  of  payment  is  void  as  to  mortgagors' 
tmstee  in  bankruptcy. 

&  Basebuftct  t=>306— Rsootxbiro   Pbof- 

■BTT— AlCOUITT  01*  RXCOTEBT. 

Chattel  mortgagees  who  had  wrongfully  fore- 
cikMed  cannot  complain  because  mortgagors' 
trostee  in  bankruptcy  recovers  a  judgment  for 
property's  value  which  exceeds  claims  filed  in 
bankraptcy  court,  especially  where  judgment 
provides  that  any  snrplus  left  after  administer- 
ing bankrupt's  estate  should  be  returned  to 
mortgagees. 

Departmoit  2. 

Appeal  from  Superior  Court,  Padflc  Coun- 
ty;   H.  W.  B.  Hewen,  Judge. 

Suit  by  B.  D.  Simpson,  as  tmstee  of  the 
estate  of  C.  B.  Bagnall  and  others,  against 
S<ugene  T.  Combes  and  wife.  Judgment  for 
plaintlfls,  and  defendants  appeaL    Affirmed. 

John  I.  CVPhelan,  of  Baymond,  and  Fred 
M.  Bond,  of  South  Bend,  for  appellants. 

Harold  B.  Swasey  and  Geo.  T.  Swasey, 
both  of  Baymond,  for  respondents. 


BBIDGES,  J.  On  April  28,  1914,  the  ap- 
pdlants,  Eugene  T.  Combes  and  his  wife, 
were  the  owners  of  a  stock  of  general  mer- 
4diandise  located  in  the  dty  of  Baymond, 
Wash.  Tbey  were  also  the  ovmers  of  the 
tmllding  in  which  this  store  was  conducted. 
On  that  4ate  they  sold  this  stock  of  goods 
and  certain  fixtures  to  one  C.  6.  Bagnall, 
whom  we  shall  hereafter  designate  as  the 
mortgagor,  for  the  consideration  of  $10,228. 
All  of  the  purchase  price  was  paid  at  the 
time  of  the  sale  except  $6,128.  On  the  same 
date,  Bagnall  gave  to  the  appellants  a  chat 
tel  mortgage  covering  the  stock  of  goods  and 


fixtures  which  be  had  purchased,  for  the  pur- 
pose of  securing  the  payment  of  the  balance 
of  the  purchase  price.  This  mortgage  provid- 
ed, among  other  things,  that  the  indebtedness 
should  become  due  on  the  28th  day  of  July, 
1915;  that  all  subsequent  purchases  becom- 
ing part  of  the  merchandise  of  the  store 
should  be  covered  by  the  mortgage ;  and  that 
the  mortgagor  was  to  remain  in  possession 
and  run  the  store  in  the  usual  course  of  busi- 
ness. The  mortgage  further  provided  that 
the  mortgagor  "will  honestly  and  accurately 
account  to  the  first  party  (the  mortgagee) 
for  all  sales  made  of  said  merchandise,  and 
pay  and  deliver  to  said  first  party  each  and 
every  Monday  hereafter  a  sum  of  money 
equal  to  two-thirds  of  the  gross  receipts  dur- 
ing the  preceding  week,"  until  the  mortgage 
indebtedness  and  interest  should  be  fully 
paid.  These  payments,  as  made,  were  to  be 
credited  on  the  mortgage  indebtedness. 

At  the  time  of  the  execution  and  delivery 
of  the  mortgage,  and  as  a  part  of  the  same 
transaction,  the  appellants  made  to  the  mort- 
gagee a  lease  of  the  property  in  which  the 
store  business  was  to  be  carried  on.  This 
lease  was  to  run  for  a  period  of  years,  and 
provided  for  a  monthly  rental  of  $65,  paya- 
ble in  advance. 

Thereafter  the  mortgagor  continued  to  run 
the  store,  bought  and  sold  goods,  and  contract- 
ed various  bills  of  indebtedness.  From  time 
to  time  until  the  foreclosure  of  tbe  mortgage, 
as  hereinafter  stated,  the  mortgagor  paid  to 
tbe  appellants,  either  by  check  or  cash,  sums 
of  money  which  were  part,  but  not  all,  of  the 
two-thirds  of  the  gross  receipts  provided  for  in 
the  mortgage^  The  appellants  vpaa  receiving 
these  payments  applied  them  first  to  the  pay- 
ment of  tbe  Interest  on  the  mortgage  Indebted- 
ness, then  to  the  payment  of  any  rent  which 
might  be  dne,  and  any  balance  was  applied 
on  the  principal  of  the  mortgage  indebtedness. 
Thereafter,  during  the  month  of  February, 
1917,  the  appellants,  claiming  that  there  was 
still  due  on  the  mortgage  indebtedness  a  con- 
siderable sum  of  money,  and  after  demanding 
the  payment  thereof,  foreclosed  their  mort- 
gage by  notice  and  sale  as  provided  by  stat- 
ute. At  Uie  sheriff's  sale  the  appellants  were 
the  purchasers  of  all  of  the  stock  of  goods 
covered  by  the  mortgage,  and  at  once  took 
possession  and  shortly  thereafter  disposed 
of  all  the  property  purchased.  The  mortga- 
gor and  his  attorney  knew  of  the  foreclosure 
proceedings  and  were  present  at  the  sale. 
They  did  not  undertake  to  carry  the  proceed- 
ings Into  the  superior  court,  nor  in  any  way 
contest  the  same,  nor  did  they  raise  any  ob- 
jection to  the  foreclosure  and  sale. 

Shortly  thereafter,  the  mortgagor  filed  a 
petition  in  bankruptcy,  and  some  time  after 
that  he  was  duly  adjudged  a  bankrupt  The 
plaintiff  in  this  case  was  the  duly  appointed 
trustee  In  bankruptcy  and  had  charge  of  the 
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bankrnpt'B  estate.  The  estate  was  found  to 
have  practically  no  assets. 

The  trustee  brought  this  suit  for  the  purpose 
of  setting  aside  the  foreclosure  and  sale  and 
to  recover  the  property  Involved  or  the  value 
thereof.  The  grounds  of  this  suit  were, 
among  others,  that  the  mortgage  was  void  on 
Its  face;  that  there  had  been  active  fraud 
and  conspiracy  between  the  mortgagor  and 
mortgagees  adverse  to  the  Interest  of  the 
trustee  and  the  mortgagor's  creditors;  and 
that  the  mortgage  indebtedness  had  been  fully 
paid  before  the  foreclosure  and  sale.  The 
case  was  tried  by  the  court  without  a  jury, 
and  a  money  Judgment  was  rendered  against 
the  appellants  in  the  sum  of  $3,600.  TUDa  ap- 
peal is  from  that  judgment. 

There  are  a  great  many  assignments  of  er- 
ror, but  they  will  fall  nnder  four  or  five 
heads  and  will  be  so  discussed. 

[1]  1.  It  is  contended  by  the  appellants 
that  the  trustee  In  bankruptcy  had  no  author- 
ity to  institute  and  maintain  this  suit,  be- 
cause at  the  time  of  the  filing  of  the  petition 
in  bankruptcy,  and  the  appointment  of  the 
trustee,  the  mortgage  bad  been  foreclosed, 
the  sale  made,  and  the  mortgagor  had  lost 
all  interest  In  the  property.  This  conten- 
tion cannot  be  sustained.  If  the  trustee  rep- 
resented only  the  interest  of  the  mortgagor  or 
bankrupt  and  the  latter  be  considered  as  es- 
topped by  his  conduct  and  actions,  then  the 
contention  of  the  appellants  might  be  good; 
but  it  must  be  remembered  that  the  trustee 
represented  the  bankrupt's  estate,  including 
all  of  the  Interest  of  his  creditors.  Tbere 
was  in  substance  a  suit  to  recover  property 
wrongfully  or  fraudulently  disposed  of,  and 
it  has  always  been  held  that  a  trustee  in 
bankruptcy  or  a  receiver  in  insolvency  may 
at  any  time  maintain  such  an  action.  To  sus- 
tain the  contention  of  the  appellants  in  this 
regard  would  be  to  bold  that  a  trustee  in 
Imnkniptcy  could  not  maintain  a  suit  to  re- 
cover property  which  had-  been  fraudulently 
disposed  of  in  violation  of  the  rights  of  cred- 
itors. It  would  seem  that  an  extended  argu- 
ment need  not  be  made  to  show  that  this  po- 
sition in  untenable. 

[2]  2.  It  is  contended  by  the  respondent,  but 
we  believe  without  much  earnestness,  that 
the  mortgage  is  void  on  Its  face.  We  cannot 
so  hold.  This  mortgage  was  duly  executed 
and  filed  with  the  county  auditor  as  provided 
by  law.  Mortgages  of  this  character  have 
been  upheld  by  this  court  in  many  decisions, 
running  over  a  period  of  more  than  20  years. 
Ephralm  v.  Kelleher,  4  Wash.  243,  29  Pac. 
985, 18  L.  R.  A.  604 ;  Van  Winkle  v.  Mltchum, 
66  Wash.  296,  119  Pac.  748;  Nason  ft  Co.  v. 
^tack,  81  Wash.  147,  142  Pac.  477;  Keyes, 
Trustee,  v.  Sabln,  101  Wash.  618, 172  Pac.  835. 
It  is  luinecessary  to  cite  more  of  the  decisions 
of  this  court  on  the  question. 

[S]  8.  The  respondent  has  contended  that 
the  testimony  shows  a  conspiracy  on  the  part 
of  the  mortgagor  and  mortgagees  to  defeat 


the  rights  of  the  creditors,  and  that  tba  ccm- 
duct  of  the  mortgagee  himself  was  such  as 
to  be  in  violation  of  the  rights  of  the  creditors 
and  active  fraud  against  him. 

The  trial  court  seems  to  have  made  a  find- 
ing upholding  this  contentlm.  We  have  very 
carefully  read  the  testimony,  and  confess  that 
we  are  wholly  unable  to  find  anything  In  the- 
record  which  would  even  tend  to  show  any 
conspiracy,  or  any  active  fraud,  on  the  part 
of  the  mortgagees.  It  is  true  that  appellants 
did  not  receive  the  whole  of  the  two-thirds  of 
the  receipts  from  sales  as  provided  in  the 
mortgage,  and  it  may  be  that  they  knew  they 
were  not  receiving  the  whole  of  this  money ; 
but  it  Is  plain  from  the  testimony  that  the 
mortgagor  was  paying  them  from  time  to 
time  all  that  be  could  pay  and  all  that  th» 
business  would  justify.  The  appellants  from 
time  to  time  insisted  that  the  mortgagor 
should  pay  them  larger  and  additional  snma 
There  Is  nothing  we  can  find  in  the  record  to 
show  that  tbere  was  any  agreement  between 
the  mortgagor  and  mortgagees  that  less  pay- 
ments should  be  made  than  those  provided  for 
in  the  mortgage. 

It  is  also  true  that  the  mortgagees  did  not 
undertake  to  foreclose  their  mortgage  when  it 
became  due,  but  allowed  the  mortgagor  to 
continue  the  operation  of  the  store  for  some 
time  thereafter ;  but  there  is  nothing  in  the 
testimony  to  indicate  that  by  this  action  there 
was  any  intention  to  injure  the  mortgagor's 
creditors.  On  the  contrary,  it  would  appear 
that  the  action  of  the  mortgagees  in  this  re- 
gard would  be  to  the  benefit  of  the  creditors, 
rather  than  to  their  detriment. 

The  business  seems  to  have  been  carried  on 
in  the  usual  course  and  as  men  are  in  the 
baUt  of  dealing  nnder  like  circumstances. 
We  think,  therefore,  that  the  trial  court  was 
in  error  in  finding  actual  or  active  fraud  or 
any  conspiracy  against  the  rights  of  the  trus- 
tee or  the  creditors;  but,  as  we  shall  later 
see,  this  erroneous  finding  becomes  immate- 
rial. 

[4, 1]  4.  The  respondent  has  at  all  times 
contended  that,  at  the  time  of  the  foreclosure 
and  sale,  the  whole  of  the  mortgage  Indebted- 
ness had  been  paid,  and  that  for  this  reasom 
the  I)oreclosure  and  sale  were  wrongfully 
made  and  in  violation  of  the  rights  of  tbe 
trustee  and  the  creditors  of  the  bankrupt 

It  Is  hardly  necessary  to  do  more  than  to 
state  the  general  rule  that  the  debtor,  upon 
making  payments  to  his  creditor,  may  desig- 
nate the  application  of  those  payments,  and 
that,  if  he  falls  to  so  designate,  the  creditor 
may  apply  the  payments  as  he  may  see  fit. 
There  are  some  exceptions  to  this  general 
rule,  but  we  are  not  interested  in  them  in  this 
case. 

We  have  before  stated  that  some  $2,000  ot 
the  money  paid  by  the  mortgagor  to  the  ap-- 
pellants  were  applied  by  the  latter  towards 
the  payment  of  the  rent  under  the  lease.  If 
these  payments  had  all  been  applied  to  tbe 
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discbarge  of  the  mortgage  Indebtedness,  then 
at  the  time  of  the  foreclosure  and  sale  the 
whole  of  that  Indebtedness  wonld  have  been 
paid.  The  Important  question,  therefore, 
arises  as  to  whether  or  not  the  appellants 
bad  the  rlRht  to  apply  any  of  the  payments 
made  by  the  mortgagor  to  the  discharge  of 
the  rental  Indebtedness.  The  appellant 
Combes  testlfled  that  at  the  time  of  the  mak- 
taig  of  the  mortgage  there  was  an  oral  under- 
standing that  he  might  apply  payments  to 
the  discharge  of  the  rent,  and  that  subse- 
quently, and  at  various  times,  there  were 
like  agreements  and  understandings  between 
fbe  parties  to  the  mortgage.  On  the  other 
band,  the  mortgagor  stoutly  denies  that 
there  ever  was  any  such  oral  agreement,  or 
that  be  ever  authorized  the  mortgagees  to 
apply  the  payments  towards  the  rental  ,in. 
debtedness,  and  that  there  never  was  any 
agreement  with  reference  to  the  application 
of , the  money  paid  other  than  that  contained 
in  the  mortgage  itself.  The  trial  court  made 
a  finding  to  the  effect  that  no  oral  agreement 
bad  ever  been  made  concerning  the  applica- 
tion of  these  funds.  We  have  very  carefully 
read  the  testimony,  and,  while  the  same  is  in 
great  conflict,  we  are  disposed  to  adopt  the 
findings  of  the  trial  court.  He  had  the  wit- 
nesses before  lilm  and  was  probably  in  a  bet- 
ter position  to  reconcile  this  contradictory 
evidence  than  we. 

The  appellants  contend,  however,  that  inas- 
mach  as  the  mortgagor  did  not  put  in  his  pe- 
tition In  bankruptcy  any  item  showing  the  In- 
debtedness for  rent,  the  court,  on  this  ac- 
eoont,  should  find  that  there  was  an  oral 
agreement  for  the  application  of  the  funds. 
It  does  not  appear  to  us  that  this  argument 
can,  have  very  much  weight  The  testimony 
shows  that  the  mortgagor's  books  did  not 
contain  an.v  item  of  indebtedness  on  account 
of  rent  These  petitions  in  bankruptcy  are 
generally  made  out  by  some  third  person  or 
an  attorney  for  the  Imnkrupt,  and  the  faU- 
nre  to  show  in  the  bankruptcy  petition  the 
rental  Indebtedness  wonid  have  very  little 
meaning.  But  It  is  further  contended  that 
the  mortgagor  and  his  attorney  were  present 
at  the  foreclosure  sale  and  did  not  then  raise 
any  objections  or  contend  that  there  was 
nothing  owing  on  the  secured  indebtedness. 
Tbe  mortgagor,  however,  satisfactorily  ex- 
plains this  by  testifying  that  at  the  time  of 
tbe  sale  he  had  not  flgured  up  accurately  the 
amount  he  owed  appellant,  and,  while  he 
telt  quite  certain  he  owed  nothing  or  very 
little  on  the  mortgage  Indebtedness,  yet  he  did 
know  that  he  owed  him  a  large  sum  on  ac- 
count of  rent,  and  that,  in  any  event  he  was 
bankrupt  and  did  not  have  any  money  to  pro- 
tect his  rights  or  contest  the  sale. 

[I]  The  mortgage  itself  having  provided 
tbat  these  payments  should  be  applied  to  the 
discharge  of  the  mortgage  indebtedness,  the 
borden  of  proving  any  oral  agreement  to  the 
contrary  would  rest  upon  the  appellants,  and 
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they  have  failed  to  sustain  the  burden.  Tbe 
testimony  amply  Justifies  the  finding  of  the 
lower  court  with  reference  to  tbis  matter. 

[7]  This  being  the  condition,  tbe  result  is 
that  the  only  agreement  concerning  the  appli- 
cation of  the  funds  is  that  contained  in  the 
mortgage  itself,  to  the  effect  tliat  such  pay- 
ments should  be  made  on  and  be  applied  to 
the  payment  of  the  mortgage  indebtedness, 
and  it  was  therefore  the  duty  of  the  appel- 
lants to  have  so  applied  the  payments.  If  they 
had  so  done,  there  would  not  have  been  any 
money  owing  on  that  Indebtedness  at  the  time 
of  the  foreclosure  sale.  The  result  necessari- 
ly is  that  the  sale  was  unlawful  and  void  and 
in  violation  of  the  rights  of  the  trustee  and 
the  creditors  whom  he  represents. 

The  respondent  has  contended  here  that 
even  though  there  had  l>een  an  agreement  be- 
tween tlie  parties  to  the  mortgage  that  the 
money  to  be  paid  might  l>e  applied  in  part  to 
the  payment  of  the  rent,  such  apreement 
would  be  void  and  in  violation  of  the  rights 
of  the  creditors  because  of  the  provision  In 
the  mortgage  that  such  sums  should  go  to- 
ward the  discharge  of  the  mortgage  Indebted- 
ness. On  the  contrary,  the  appellants  contend 
that,  inasmuch  as  the  payment  of  the  rent 
was  a  part  of  the  operating  expenses  of  the 
business,  the  parties  had  the  ripht  to  agree 
that  part  of  the  payments  provided  by  the 
mortgage  to  be  made  might  be  diverted  to  the 
payment  of  that  rent  Having  come  to  the 
conclusion  that  the  sale  was  void  for  other 
reasons,  we  find  it  unnecessary  to  decide  this 
very  interesting  question. 

[t1  S.  The  appellants  further  assert  tbat 
the  Judgment  should  be  reversed  because  the 
claims  presented  to  the  trustee  aggregate  In 
tlie  neighborhood  of  (1.600.  and  that  the  year 
provided  by  the  federal  bankruptcy  act  for  the 
presentation  of  claims  had  expired,  and  that 
tbe  Judgment  if  any,  against  the  appellants, 
should  have  been  only  Cor  an  amount  suffl- 
dent  to  pay  the  claims  so  presented.  It  must 
be  rememl)ered,  however,  that  many  unex- 
pected contingencies  may  arise  in  these  bank- 
ruptcy matters  wbl<4i  would  incur  addi'ional 
expense.  It  was,  of  course,  impossible  at  tbe 
time  of  tbe  trial  for  tbe  trustee  to  have 
shown,  with  any  accuracy,  tbe  expenses  the 
bankrupt's  estate  would  t>e  put  to.  It  was 
impossible  for  him  at  that  time  to  know  what 
litigation  there  might  be,  what  nece»i<lty  for 
the  payment  of  costs  and  expenses  and  attor- 
ney's fees;  It  was  Impossible  for  him  to  know 
at  tbat  time  tbat  he  would  be  required  to 
follow  this  case  to  this  court  at  very  consid- 
erable expense.  It  may  turn  out  that  tbe 
amount  of  the  Judgment  will  not  be  more 
than  enough  to  pay  the  claims  and  the  ex> 
penae  of  administering  the  estate. 

In  any  event  the  appellants,  having  unlaw- 
fully foreclosed  the  mortgage  and  disposed  of 
the  property  so  that  it  cannot  be  turned  over 
to  the  trustee,  cannot  now  be  heard  to  com- 
plain tbat  tbey  are  required  to  pay  to  the 
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trustee  the  value  of  the  property.  They  can- 
not thus  take  advantage  of  their  own  wrong. 
Besides  this,  the  trial  court's  Judgment  fully 
protects  them  by  providing  that,  If  there  is 
any  surplus  left  after  the  trustee  had  dis- 
charged the  obligations  of  the  bankrupt's  es- 
tate, such  surplus  should  be  paid  over  to 
them. 

The  appellants  further  contend  that  the 
evidence  falls  to  show  that  the  property  In- 
volved was  of  the  value  of  $3,500,  being  the 
amount  of  the  Judgment  against  them.  We 
are  not  disposed  to  Interfere  with  the  findings 
of  the  trial  court  In  this  regard.  We  think 
the  testimony  amply  sufficient  to  have  Justi- 
fied the  lower  court  In  finding  the  value  to  be 
that  sum. 

There  are  one  or  two  other  minor  questions 
briefiy  argued  by  the  appellants,  but  in  which 
we  find  no  merit. 

Judgment  affirmed. 

HOLOOMB,  C.  J.,  and  PARKER,  MOUNT, 
and  FULLERTON,  JJ.,  concur. 


(104  Wash.  221) 

STATE  V.   BELKNAP.      (No.  14704.) 

(Supreme  Court  of  Washington.    July  7,  1919.) 

En  Banc. 

On  rehearing. 

Former  opinion,  176  Paa  6,  adhered  to. 

PER  CURIAM.  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  still  adheres  to  the 
decision  filed  herein,  reported  In  176  Pac.  5, 
and,  for  reasons  therein  stated,  the  Judgment 
is  affirmed, 


(107  Wash.  691) 

KBLLOGO  V.  WITTB  (BRINKER,  Gar- 
nishee).   (No.  15204.) 

(Supreme  Court  of  Washington.    July  29, 1919.) 

1.  Bail  €=373— Deposit  in  Lieu  of  Bail. 

Rem.  Code  1915,  S  2089,  providing  that  a 
defendant  may,  in  place  of  giving  bail,  deposit 
with  the  clerk  of  the  court  the  sum  of  money 
mentioned  in  the  order,  applies  only  to  prosecu- 
tions in  the  superior  court,  and  not  to  prosecu- 
tions before  a  Justice  of  the  peace. 

2.  Bail  0=>78— Deposit  in  Lieti  or  Bail. 
Prior  to  Laws  1019,  p.  153,  a  justice  of 

the  peace  had  no  power  to  .accept  money  in  lieu 
of  bail. 

8.  Bail  ®=>73— Deposits  in  Coott. 

Laws  1919,  p.  153,  providing  that  Justices 
of  the  peace  and  committing  mogistrates  may 
accept  money  as  bail,  has  no  retroactive  effect 
so  as  to  render  valid  the  prior  act  of  a  Jus- 
tice in  accepting  money  in  place  of  baiL 


4.  Gabnishment  «s>59— Deposits  with  Pub- 

uo-  Officebs— Money  Iixeoallt  in  Hand 

OF  Officeb. 

Money  deposited  as  cash  bail  in  the  hands 

of  a  Justice  of  the  peace  prior  to  passage  of 

Laws  1919,  p.  153,  was  not  in  custodia  legis. 

and  was  held  by  the  justice  in  his  IndividuaL 

rather  than  in  his  official,  capacity,  and  was 

subject  to  garnishment. 

Department  1. 

Appeal  from  Superior  CJourt,  BCing  County. 

Action  by  J.  Y.  O.  Kellogg  against  B.  J. 
Wltte.  and  Otis  W.  Brlnker,  garnishee  de- 
fendant. From  an  order  granting  a  motioa 
to  quash  the  writ -of  garnishment,  plaintiff 
appeals.    Reversed,  with  directions. 

J.  Grattan  O'Bryan  and  Kellogg,  Hyde  & 
Luccock,  all  of  Seattle^  for  appellant 

TOLMAN,  J.  On  October  7,  1918,  appel- 
lant,' as  plaintiff  below,  filed  a  complaint 
against  the  defendant,  respondent  here  in 
the  superior  court  for  King  county  and  on 
the  same  day  caused  a  writ  of  garnishment 
to  issue  in  said  cause,  directed  to  Otis  W. 
Brlnker,  Justice  of  the  peace  for  Seattle 
precinct,  directing  him  to  appear  and  answer 
as  to  what  money  or  property  he  had  in  bla 
possession  or  under  his  control  belonging  to, 
and  what  indebtedness,  if  any,  he  owed  tOv 
resiKindent  The  garnishee  defendant  an- 
swered, on  October  lOtb,  that  he  had  in  bis 
possession  the  sum  of  $1,5(X),  deposited  with 
him  as  such  Justice  of  the  peace  by  the  re- 
spondent, as  bail  for  one  F.  B.  Witte  and 
one  Francis  Bernard  Wltte,  in  two  certain 
criminal  actions  then  pending  before  him.  In 
which  the  state  was  plaintiff  and  the  said 
Wittes  were  respectively  defendants.  .  On 
October  17th,  respondent  appeared  specially, 
and  moved  to  quash  the  writ  of  garnishment 
on  the  grounds  that  the  fund  In  question  was 
not  subject  to  garnishment,  and  that  the  gar- 
nishee defendant  was  not  subject  to  gar- 
nishment Thereafter  appellant  sued  out 
and  caused  another  writ  to  be  served  upon 
the  garnishee  defendant,  whose  answer  to 
the  second  writ  was  the  same  as  the  aaswee 
to  the  first  and,  in  addition,  set  forth 
that  the  criminal  proceedings  in  which  the 
money  bad  been  deposited  as  ball  were  dis- 
missed subsequent  to  the  service  of  the 
last  writ  upon  him,  but  prior  to  the  mak- 
ing of  the  answer  thereto.  Respondent, 
maintaining  Ua  special  appearance,  moved 
to  quash  the  second  writ  upon  the  same 
grounds  as  set  forth  in  his  motion  to 
quadi  the  first,  and  both  motions  wer^ 
heard  at  the  same  time,  resulting  in  an  or- 
der granting  both  motions  and  quashing 
both  writs;  from  which  order  this  appeal  is 
taken. 

{1-4]  The  action  of  the  trial  court  seems 
to  be  based  upon  the  theory  that  money  de- 
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posited  as  cash  ball  In  the  hands  of  a  Jus- 
tice of  the  peace  Is  In  custodla  legia,  and  for 
that  reason  Is  not  subject  to  garnishment 
Bat  It  la  contended  here  that  a  Justice  of 
the  peace  has  no  authority  to  accept  money 
In  lieu  of  ball,  and  If  he  does  accept  It,  hav- 
ing no  authority  to  do  so  offlclally,  he  holds 
the  funds  as  an  Individual  and  for  the  owner, 
who  may  recover  by  suit  If  a  voluntary  re- 
turn be  denied.  It  seans  to  be  generally 
held  that— 

'In  the  'absence  of  statute  conferring  such 
right,  a  magistrate  or  officer  has  no  anthority 
to  accept  a  deposit  of  money  in  lien  of  baU." 
6  C  J.  1023. 

To  the  same  effect  are  5  Qyc.  114,  and 
Brasfleld  t.  Mayor  and  Aldermen  of  Milan, 
127  Tenn.  561,  155  S.  W.  826,  44  Ll  R.  A. 
(N.  S.)  1150,  to  which  case  is  appended  a 
note  exhaustively  reviewing  the  authoritieB, 
the  great  weight  of  which  supports  the  text 
above  quoted.  Our  statute  with  reference  to 
ball  before  a  magistrate  is  as  follows: 

"The  magistrate  before  whom  such  accused 
person  shall  be  brought,  when  tini  offense  is 
bailable,  may,  at  the  request  of  such  person, 
with  or  without  examination,  allow  Um  to  en- 
ter into  recognizance,  with  snfficient  saretles, 
to  be  approved  by  the  magistrate,  conditioned 
for  his  appearance  in  the  superior  court  having 
jurisdiction  of  the  offense." 

Nor  had  we,  prior  to  the  act  of  1919,  here- 
inafter referred  to,  any  statute  relating  to 
ball  before  a  justice  of  the  peace  or  magis- 
trate, providing  any  other  or  different 
method  of  giving  It  The  only  statute  which 
we  then  had  on  the  subject  of  cash  ball  in 
criminal  actions  was  Rem.  Code,  I  20S9, 
which  reads  as  follows: 

"The  defendant  may,  in  the  place  of  giving 
bail,  deposit  with  the  clerk  of  the  court  to 
which  he  is  held  to  answer  the  sum  of  money 
mentioned  in  the  order;  and  upon  delivering  to 
the  sheriff  the  certificate  of  deposit,  he  must  be 
discharged  from  custody." 

A  reading  of  this  section,  and  especially 
In  connection  with  Its  context  in  the  act  of 
1864  (L.  1854,  Pu  114,  {  80),  of  whldi  it 
formed  a  part,  at  once  suggests  that  it  ap- 
plies only  to  proceedings  In  the  superior 
court;  and  this  court  has  so  held  in  McAl- 
mond  T.  Bevington,  23  Wasih.  S15,  63  Pac. 
251,  63  L.  R.  A  69T.  Chapter  76  of  the 
I«w>  of  1919,  p.  153,  which  was  enacted  aft- 
er the  termination  of  the  proceedings  below, 
and  has  recently  gone  into  effect,  provides 
that  justices  of  the  peace  and  committing 
magistrates  may  accept  money  as  bail;  but 
It  bas  no  retroactive  effect,  and  we  must 
therefore  hold  that,  at  the  time  the  writs 
were  served,  the  garnishee  defendant  held 
the  money  described  in  bis  answers,  in  his 
individual,  rather  than  in  his  official,  ca- 
pacity. 


The  order  appealed  from  is  reversed,  with 
directions  to  proceed  in  harmony  with  the 
views  herein  expressed. 

HOIXX)MB,  0.  J.,  and  MITCHELL  and 
MA0KIM3X>SH,   JJ.,    concur. 


BLOMSKOG,    ERICKSON 
CITX  OF  SEATTLE. 


(lOT  Waab.  «n) 

ft    COTTON    T. 
(No.  16275.) 


(Supreme  Conrt  of  Washington.    July  2,  1919.) 

1.  Municipal    Cobporatiowb    «=»404(6)    — 
Gkadino  op  Streets— IwJUBiKs—EviDEKfCE. 

In  action  against  a  city  for  damages  to 
plointiS'i  property  when  a  slide  started  by  the 
grading  of  an  adjacent  street  invaded  the 
property  and  carried  off  part  of  foundation 
and  walls  of  a  building  thereon,  it  is  no  de- 
fense that  the  city  regraded  the  street  upon 
request  of  petitioning  property  owneis,  and 
evidence  to  that  effect  should  not  have  been  re- 
ceived. 

2.  MtmidPAL    CoBPOBATioRS    «=>404(6)    — 
Graoiho  of  Stbxxts— Evidence. 

In  an  action  against  a  city  for  injuries  to 
plaintiff's  property  which  was  caused  by  a  slide 
of  land  started  when  an  adjacent  street  was 
regraded,  it  was  improper  to  allow  city  offi- 
cials to  testify  that  they  were  boring  test  holes 
in  another  street  for  the  purpose  of  locating  the 
water  in  the  hill  lying  above  plaintiff's  prop- 
erty, and  that  they  had  intended  to  (irain  the 
water,  such  expectation  not  being  based  on  any 
authoritative  official  action  of  any  branch  of 
the  city  government  hence  it  was  improper 
for  the  Jury  to  consider  such  facts  in  assessing 
damages. 

3.  EvinxNCE  ^=»653(4)— Opinion  Evidenck— 
Htpotheticai,  Question. 

In  an  action  against  a  city  for  injuries  to 
property  caused  by  a  sUde  resulting  from  the  re- 
grading  of  an  adjacent  street  where  the  conrt 
improperly  allowed  city  officials  to  testify  that 
they  were  Seeking  the  water  in  the  hill  above  the 
property,  the  allowance  of  a  hypothetical  ques- 
tion based  on  such  evidence  was  improper. 

4.  Trial  «=>145— Ihstruotions— Wxthobaw- 
al  op  issuks. 

In  an  action  against  a  city  for  injuries  to 
property  resulting  from  the  sliding  of  land 
caused  by  the  regrading  of  an  adjacent  street 
where  no  evidence  was  offered  in  support  of  the 
city's  affirmative  defense  that  the  slide  was 
due  to  plaintiff's  failure  to  maintain  a  sewer, 
such  defense  should  be  withdrawn  from  the  con- 
sideration of  the  Jury. 

Department  1. 

Appeal  from  Superior  Court,  King  Cotmty ; 
Everett  Smith,  Judge. 

Action  by  Blomskog,  ErI(±son  ft  Cotton, 
against  the  City  of  Seattle.  From  a  Judg- 
ment granting  part  only  of  the  relief  sought, 
plaintiff  appeals;    its  motion  for  Judgment 
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notwlthstandinK  the  Terdlct  or  for  new  trial 
haying  been  denied.  Judgment  reversed,  and 
cause  remanded  for  new  trial. 

O.  L.  WiUett,  of  Seattle,  and  John  A.  Soule, 
of  Kent,  for  appellant 

Walter  F.  Meier  and  Frank  &  Qriffith, 
both  of  Seattle,  for  respondent 

MACKINTOSH,  J.  Appellant  Is  the  owner 
Of  property  at  the  northeast  corner  of  main 
street  and  Tenth  avenue,  in  the  dty  of  Seat- 
tle^ uiion  which  is  located  a  building  used  for 
retddeutlal  purposes.  In  1809-10  the  respond- 
ent rt'graded  Jackson  street,  which  runs  in 
■n  ^sterly  and  westerly  direction,  parallel 
to  auU  uue  block  south  of  Main  street  and  in 
that  work  made  a  72-foot  cut  south  of  appel- 
lant's property.  Following  this  cut  the  bill 
between  Main  and  Jackson  streets  began  to 
slide,  and  continued  In  that  condition  up  to 
the  time  of  the  trial  of  this  caite,  In  1916 
this  slide  Invaded  the  appellant's  property 
and  has  taken  the  southern  portion  thereof 
and  with  It  a  part  of  the  foundation  and  waUa 
of  the  building.  After  having  duly  presented 
a  claim  tigaiust  the  respondent  appellant  in- 
stituted this  action  to  recover  damages,  alleg- 
ing that  the  rental  Income  of  its  property 
had  been  diminished  up  to  the  time  of  the 
trial  to  the  extent  of  $12,618,  and  that  its 
property  had  been  further  damaged  in  the 
sum  of  $19,200.  The  Jury  returned  a  verdict 
in  the  sum  of  $3,500,  which  the  appellant 
feeling  t(t  be  inadequate,  asks  this  court  to 
set  aside,  insisting  that  the  trial  court  was  in 
error  in  denying  its  motion  for  judgment  not- 
withstanding the  verdict  for  the  full  amount 
prayed  for  in  its  complaint,  or  at  least  for  a 
new  trial  on  account  of  various  errors  claim- 
ed to  have  been  committed. 

(1]  At  the  trial  respondent  contended  and 
was  allowed  to  prove  that  it  was  then  boring 
test  boles  in  Washington  street  which  is  the 
street  parallel  to  Main  and  next  north  of  it 
for  the  purpose  of  locating  the  water  in  the 
hill  b'hig  above  the  appellant's  property,  and 
that  the  city  Intended,  if  water  was  so  locat- 
ed, to  provide  means  of  draining  such  water. 
There  was  also  admitted  testimony  to  the 
elfect  that  a  petition  had  been  circulated  and 
signed  by  property  owners  and  subsequently 
tiled  with  the  city  asking  fur  the  regrade  of 
Jackson  street  This  evidence  did  not  go  to 
the  extent  of  showing  that  appellant  had 
been  a  signer  of  that  petition,  and,  even  if  it 
had  been  so  shown,  tbe  testimony  would  not 
have  been  admissible  for  the  reason  that  it  Is 
no  defense  by  the  city  to  Its  unlawful  inva- 
sion of  appellant's  property  to  show  that  the 
work  which  occasioned  such  Invasion  had 
been  ctmimenced  upon  tbe  request  of  peti- 
tioning property  holders,  who  in  their  peti- 
tion called  upon  the  city  to  exercise  its  legal 
powers  for  undertaking  the  regrade  project 
Kdmonds  Land  Co.  v.  Edmonds,  60  Wash, 
aoi,  119  Pac  192.    The  introduction  of  such 


evidence  would  only  tend  to  confuse  the  Jury 
and  was  prejudicial  to  appellant,  in  that  it 
allowed  the  Jury  to  speculate  and  set  off 
against  the  damages  to  which  appellant  was 
entitled  possible  t>enefltB  that  were  not  In 
issue  in  the  case. 

[2, 3]  The  error  in  admitting  testimony  as 
to  the  future  intentions  of  the  dty  and  the 
possible  results  that  might  follow  to  tbe  ap- 
pellant in  the  event  that  those  Intentions 
took  the  form  of  performance  presents  a  seri- 
ous mistake  by  the  trial  court  of  sufficient 
imitortance  to  entitle  the'  appellant  to  a  new 
triaL  In  this  connection  the  Jury  was  in-> 
structed  that — 

"In  reaching  your  conclusion  on  this  pointy 
you  may  take  into  consideratloo  the  plans  and 
efforts  now  nndertaken  by  the  city  to  prevent 
or  relieve  the  neighboring  slide,  whether  or  not 
this  will  prove  effective  for  the  purpose,  so 
far  as  it  affects  the  plaintiff's  property." 

City  officials  were  allowed  to  answer  tbe 
question,  "What  is  your  intention  as  regards 
the  Jackson  street  slide,  known  as  the  Blom- 
skog  property?"  by  stating  what  their  hopes 
and  expectations  wen;,  which  were  not  liased 
upon  any  authoritative  official  action  of  any 
branch  of  the  city  g>>vemment  Such  testi- 
mony  invited  the  Jury  to  browse  in  a  bound- 
less expanse  of  theoretical  conjecture  and 
afforded  the  appellant  no  opportunity  to 
close  the  gates.  In  re  Seattle,  10*2  Wash.  286, 
172  Pac.  1161.  The  respondent  was  allowed 
to  ask  a  real  estate  expert  a  hypothetical 
question  based  upon  such  evidence.  It  needs 
little  citation  of  authority  to  demonstrate 
the  impropriety  of  such  a  question.  Wig- 
more  on  Evidence,  voL  1,  p.  672. 

[4]  Among  its  afHrmative  defenses,  re- 
spondents had  pleaded  that  the  injury  to 
appellant's  property  was  due  to  its  failure  to 
maintain  a  sewer.  Upon  the  trial  no  evi- 
dence  was  introduced  in  support  of  this  de- 
fense, and  the  appellant  requested  that  the 
defense  be  withdrawn  from  the  Jury's  consid- 
eration. This  was  denied  when  It  should 
have  been  granted.  Anderson  t.  Harper,  80 
Wash.  378,  70  Pac.  966;  Roe  ▼.  Standard 
Furniture  Co.,  41  Wash.  646,  83  Pac.  1109; 
Scarpelli  v.  Washington  Water  Power  Co.,  63 
Wash.  18, 114  Pac  870;  Marks  t.  SeatUe,  88 
Wash.  61, 162  Pac.  706. 

For  these  errors,  tbe  appellant  is  entitled, 
at  least,  to  a  new  trial,  and  there  only  re- 
mains for  consideration  the  question  as  to 
whether  it  is  not  entitled  to  a  Judgment  for 
the  entire  amount  sued  for.  The  considera- 
tion of  this  question  calls  for  an  examination 
of  the  facts  which,  in  our  Judgment  are  such 
that  the  court  was  correct  in  denying  the  mo- 
tion and  leaving  to  a  Jury  the  determination 
of  the  amount  of  damages. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 

HOLCOMB.  C.  J.,  and  MITCHELL,  MAIN, 
and  TOLMAN,  JJ„  concur. 


Digitized  by 


Google 


Waalk} 


fist  p.) 


673 


(]0T  Waab  OO) 

UNION  MACHINERT  &  SUPPLY  CO. 
THOMPSON.  (No.  15232.) 


(Snpreme    Court 


of    Washington. 
1918.) 


Jul7    23, 


ntNDU  «=924— Kexpiito  Tkndeb  Good. 

The  defense  of  tender  faila.  where  defend- 
ant does  not  bring  into  eourt  the  amount  al- 
leged to  liave  been  tendered. 

Department  1. 

Apiieai  from  Superior  Coart,  Kitsap  Coon- 
t7 :  Walter  M.  Frendi,  Judge. 

Action  bf  the  Union  Machinery  ft  Sopply 
Company  against  Paul  L.  Thompson.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Beversed,  with  directions. 

Bobert  A.  Ebton,  of  Seattle,  in  pro.  per. 
Philip  Tworoger,  of  Seattle,  for  respond- 
ent 

MITCHELL,  J.  Plaintiff  by  a  contract  of 
condiil<»ial  sale  transferred  to  defendant  two 
donltey  euglnea  The  terms  of  the  sale  were 
part  cash  and  the  balance  to  be  paid  in  stated 
amounts  at  specified  datea  The  larger  part 
of  the  last  payment  being  long  overdue, 
plaintiff  gave  defendant  written  notice  that, 
unless  payment  was  made  on  or  before  a  cer- 
tain day,  notice  of  default  would  be  served 
and  steps  taken  to  obtain  possession  of  the 
property.  Upon  the  expiration  of  the  time 
^it  thus  fixed  and  nonpayment  on  the  part 
of  defendant,  a  written  declaration  of  default 
and  demand  for  the  return  of  the  engines  was 
served  upon  defendant,  and  shortly  thereafter 
this  action  in  replevin  was  brought  to  recov- 
er possession  of  the  property.  The  complaint 
Is  in  the  usual  form  under  our  practice  in 
dalm  and  delivery  actions.  Defendant  in  bis 
answer  denied  many  of  the  allegations  of  the 
complaint,  and  by  way  of  atfirmatlve  defense 
alleged  that  prior  to  the  declaration  of  de- 
fault be  tendered  to  plaintiff  the  iMlance  due 
on  the  contract.  PlaintifTs  reply  denied  the 
allegation  of  tender  of  payment  In  his  an- 
swer defendant  did  not  beep  bis  alleged  ten- 
der good  nor  bring  the  money  or  any  portion 
of  It  into  court.  A  trial  was  bad  before  the 
court,  sitting  without  a  Jury,  and  resulted  in 
a  Judgment  in  favor  of  the  defendant,  from 
which  the  appeal  has  been  taken. 

The   cause   must   be   determined   on    the 


strength  or  the  weakness  of  the  defense  of 
tender  of  payment  Ttiat  the  afflrmative  an- 
swer constituted  no  defense  to  the  action  was 
urged  by  objections  at  the  trial  which  were 
treated  as  a  demurrer  by  the  court  and  over- 
ruled. In  regard  to  the  alleged  tender  tliere 
is  a  sharp  coulllct  in  the  evidence,  and,  with- 
out deciding,  we  may  asfnime,  as  did  the 
trial  court  that  it  was  sufficiently  establish- 
ed.  and  still  it  would  be  no  defense  to  the  ac- 
tion. In  an  action  at  law,  such  as  this,  there 
must  be  further  allegation  and  proof  of  keep- 
ing the  tender  of  payment  good  and  of  bring- 
ing the  money  Into  court  The  record  la  al- 
loit  as  to  both  of  these  things. 

Upon  this  subject  in  the  mortgage  fore- 
closure case  of  Murray  t.  O'Brien,  66  Wash. 
861,  105  Pac.  840,  28  U  B.  A.  (N.  S.)  998,  It 
was  said: 

"While  at  law  the  rule  that  a  tender  must 
be  kept  good  by  payment  in  conrt  is  well-nigh 
universal,  it  is  not  so  in  equity." 

And,  recently,  in  the  case  of  Yergonis  t. 
Vaseleou,  178  Pac.  463,  which  was  an  action 
in  replevin  at  the  instance  of  the  vendor  np- 
OD  default  of  the  vendee  in  payment  of  the 
purchase  price  of  goods  sold  by  a  contract  ot 
conditional  sale,  wherein  the  defendant  in 
his  answer  alleged  tender  of  payment  of  the 
amount  due,  both  prior  to  and  after  the  com- 
mencement of  the  action,  and  also  offered  by 
his  answer  to  pay  such  sum  as  the  conrt 
should  adjudge  to  be  dne^  but  did  not  bring 
into  court  the  amount  alleged  to  have  been 
tendered,  this  court,  after  discussing  the  facts 
concerning  the  tender,  said; 

"But  more  than  this,  the  money  tendered  was 
not  broaght  into  court.  It  is  true  that  we  have 
held  in  actions  of  equitable  cognisance,  whore 
the  plaintiff  must  rely  upon  equitable  princi- 
ples to  sustain  his  cause  of  action,  that  it  ^ 
sufficient  to  plead  willingness  to  pay  without 
an  actual  bringing  of  the  money  into  court 
But  the  present  action  is  a  legal  action,  to 
which  the  plea  of  tender  is  a  legal  defense,  and 
the  rule  cited  is  without  application." 

Appellant  having  proved  its  case,  and  re- 
spondent having  failed  to  estnblUh  any  de- 
fense, the  Judgment  is  reversed,  with  direc- 
tions to  the  trial  court  to  enter  Judgment  for 
appellant 

HOLCOMB,  O.  J.,  and  TOLMAN,  MACKIN- 
TOSH, and  MAIN.  JJ.,  concur. 
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GORDON  et  al.  ▼.  HILLMAN  et  ox.  (NA- 
TIONAL CITY  BANK  et  al.,  Gar- 
nishees).    (No.  15210.) 

(Sapreme  Coart  of  Washington.    July  7,  1919.) 

1,  ESxxoonoN  9=>40— Equitable  Irtbbest. 

Under  Rem.  Code  1815,  g  518,  an  equitable 
interest  in  a  note  and  mortgage  is  subject  to 
sale  under  ezecutiony 

2.  Oabnishuent  Os>170-Joirdbb  or  Isstr^- 
Pbocedubk. 

Where  judgment  debtor  in  garnishment  pro- 
ceeding to  impound  a  note  and  mortgage,  in  his 
answer  to  the  writ,  raised  the  question  of  fraud 
and  collusion  between  the  maker  of  the  note 
and  mortgage,  a  garnishee,  and  the  judgment 
creditor  to  have  the  note  and  mortgage  sold 
at  auction  to  the  judgment  debtor's  loss  and  in- 
jur;, the  trial  court  should  baye  formed  issues 
as  to  the  rights  and  liabilities  of  the  several 
parties  before  ordering  the  note  and  mortgage 
surrendered  to  the  sheriff  for  sale,  in  view  of 
Rem.  Code  1915,  {  702. 

Departmoit  1. 

Appeal  from  Superior  Court,  King  County ; 
Eiverett  Smltli,  Judge. 

Action  by  E.  M.  Gordon  and  others  against 
C.  D.  HlUman  and  wife,  and  the  National 
City  Bank  and  others,  as  garnishees.  From 
an  order  granting  a  motion  for  an  order  re- 
quiring the  delivery  of  the  property  to  the 
sheriff  for  sale,  defendants  appeal.  Reversed 
and  remanded,  with  instructions. 

Gay  &  Griffin  and  Geo.  H.  Rummlna,  all  of 

Seattle,  for  appellants 

Byers  &  Byers  and  Aust  &  Terbune,  all  of 
Seattle,  for  respondents. 

TOLMAN,  J.  Respondent  is  a  Judgement 
creditor  of  appellant  C.  D.  Hillman,  and 
heretofore  duly  caused  a  writ  of  garnishment 
to  issue  In  the  cause,  directed  to  the  gar- 
nishee defendants.  The  Title  Trust  Company 
answered,  admitting  that  It  held  as  trustee  a 
note  in  the  principal  amount  of  $100,755,  ex- 
ecuted by  C.  K.  Sturtevant  and  wife,  payable 
to  it  as  trustee,  on  or  before  July  1,  1019,' 
which  note  is  secured  by  a  mortgage  also 
running  to  it  as  trustee,  on  certain  real  es- 
tate in  Snohomish  county.  It  fusther  ad- 
mits that  it  holds  the  note  and  mortgage  as 
trustee  for  C.  D.  Hillman,  under- a  written 
trust  agreement,  which  is  made  a  part  of  its 
answer;  that  payments  have  been  made  on 
the  note,  and  the  amount  now  owing  thereon 
is  $94,777.54,  to  which  the  makers  claim  an 
offset ;  that  the  note  and  mortgage  have  been 
assigned  by  Hillman  to  the  National  City 
Bank;  and  alleges  that  there  is  due  to  it 
for  Its  services  as  trustee  the  sum  of  $100. 

The  answer  of  the  National  City  Bank  sets 
out  the  assignment  of  the  note  and  mortgage 
made  by  Hillman  to  it,  which  provides  that 
it  Is  made  to  secure  the  payment  of  any  and 


all  indebtedness  then  or  thereafter  incurred 
which  may  become  due  from  Hillman  to  the 
bank,  and  that  the  indebtedness  so  secured 
at  the  time  of  the  service  of  the  writ  was 
$14338.78. 

Sturtevant  answered,  admitting  the  ex- 
ecution of  the  note  and  mortgage  for  the 
benefit  of  Hillman,  also  alleges  the  assign- 
ment thereof  by  Hillman  to  the  bank,  sets 
up  certain  payments,  and  states  the  balance 
owing  on  the  note  according  to  its  terms  to 
l>e  $94,777.64,  but  alleges  that  the  considera- 
tion for  the  note  lias  failed  In  part,  and  that 
he  (Sturtevant)  has  certain  counterclaims  or 
offsets  against  the  Title  Trust  Company  as 
trustee  and  against  Hillman,  amounting  to 
some  $70,000,  and  denies  any  liability  on  the 
note  in  excess  of  $24,000. 

Hillman  and  wife  also  answer,  and  set  out 
the  execution  of  the  note  and  mortgage,  al- 
lege the  assignment  In  good  faltb  to  the 
bank,  and  further  allege  that  there  is  collu- 
sion between  respondent  and  Sturtevant,  and 
that  the  garnishment  writ  was  procured  as 
a  part  of  a  fraudulent  scheme  to  have  the 
note  and  mortgage  sold  at  auction,  to  their 
loss  and  Injury. 

Upon  the  writ  and  several  answers,  re- 
spondent moved  for  an  order  requiring  the 
delivery  of  the  note  and  mortgage  to  the 
sheriff  of  King  coimty  for  sale  on  execution, 
and  the  trial  court  entered  an  order  grant- 
ing such  motion,  but  providing  that  there  first 
be  paid  out  of  the  funds  of  such  execution 
sale  $14,338.76  to  the  bank  in  full  of  tb9 
amount  due  it,  and  that  the  trust  company  be 
paid  its  claim  of  $1(K)  for  services,  from 
which  order  this  appeal  Is  taken. 

[1,2]  It  is  contended  that  Hillman's  in- 
terest in  the  note  and  mortgage,  being  an 
equitable  one  only,  is  not  subject  to  sale  on 
execution;  and  many  authorities  are  cited 
to  show  that  such  was  the  rule  at  commcm 
law.  Our  statute  has,  however,  removed  this 
question  from  the  realm  of  the  common  law. 
Rem.  Code,  f  518,  provides: 

"All  property,  real  and  personal,  of  the  jodg- 
ment  debtor,  not  exempt  by  law,  shall  be  liable 
to  execution." 

Under  this  statute  it  was  held  in  (3alhoan 
V.  Leary,  6  Wash.  17.  32  Pac.  1070,  that  an 
equitable  interest  in  land  will  be  divested  by 
sale  under  execution ;  and  we  are  not  now 
disposed  to  limit  the  statute.  But  tbon^ 
appellant's  interest  in  the  note  and  mortgage 
might  pass  on  execution  sale.  It  does  not 
necessarily  follow  that  the  order  appealed 
from  must  be  affirmed.  Appellants'  answer 
raised  the  question  of  fraud  and  collusicHi. 
For  the  sheriff  to  sell  with  this  issue  unde- 
termined would  no  doubt  result  in  loss  to 
appellant  Billman,  especially  so  as  his  in- 
terest in  the  note,  if  Sturtevant's  offset 
should  not  be  sustained,  greatly  exceeds  the 
amount  due  on  the  judgment;  and  no  bidder 
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could  be  expected,  In  the  light  of  Sturtevant'a 
undetermined  claim,  to  bid  anything  ap- 
proaching what  would  be  the  value,  with 
Sturtevant's  claim  eliminated,  or  even  liqui- 
dated. The  garnishment  statute  Itself  pro- 
Tides  the  remedy  (section  702,  Rem.  Code),  to 
the  effect  that  if  the  answer  of  the  garnishee 
be  controverted,  an  issue  shall  be  formed  and 
tried  as  other  cases.  As  we  have  seen,  the 
answer  of  the  garnishee  defendant  Startevant 
Is  controverted  as  to  the  good  faith  of  the 
proceeding,  and  the  trial  court  should  have 
proceeded  to  form  Issues  as  to  the  rights  and 
liabilities  of  the  several  parties  and  try  out 
those  issues  before  ordering  the  note  and 
mortgage  snrrendered  to  the  sheriff  for  sale 
on  ezecotion. 

Beversed  and  remanded,  with  Instructions 
to  inroceed  In  accordance  with  the  views 
herein  expressed. 

HOLGOMB,  O.  X,  and  MACKINTOSH, 
MAIN,  and  MITOHXa^  JJ.,  concnr. 


POT  Wash.  095) 
STATE  V. 


BANDALL.     (No.  15340.) 


(Supreme  Court  of  Washington.    July  29, 1919.) 

1.  iHDICnCKNI  AND  iNFOBlfATIOR  ®=>110(3)  — 

SuinciENCT  or  Aixeoatiom— Lanoxjaoe  or 

Statute. 
It  is  sufficient,  in  charging  a  crime,  to  fol- 
low the  language  of  the  statute,  where  such 
crime  is  there  defined  and  the  language  used  Is 
sufficient  to  apprise  the  accused  with  reasona- 
ble certainty  of  the  nature  of  the  aocuBation,  so 
that  he  may  be  able  to  avail  himself  of  his 
acquittal  or  convictiou  as  a  protection  against 
further  prosecutiwi  for  the  same  offense. 

2.  iRDIcnOCRT  ARD   INVOBUATION   •s»110(47) 
—  SumoiBRCT   0*   iRDIonaifT  — AUTOMO- 

Bnxa. 
A  complaint  charging  a  violation  of  Laws 
1015,  p.  394,  {  23,  providing  that  no  person 
shall  drive  or  operate  a  motor  vehicle  at  any 
greater  speed  than  is  reasonable  or  proper,  la 
sufficient  if  it  follows  the  language  of  the  stat- 
ute. 

Department  1. 
,  Appeal  from  Superior  Court,  Pierce  County. 

Earl  Randall  was  convicted  of  unlawfully 
driving  an  antmnoblle,  and  be  appeals.  Af- 
firmed. 

Hayden,  Langbome  &  Metzger,  of  Tacoma, 
for  appellant 

Fred  6.  Remann  and  J.  W.  Selden,  both  of 
Tacoma,  and  Elmer  E.  Healey,  of  Pnyallnp, 
ft>r  the  State. 

MAIN,  3.  The  defendant  was  charged  by 
complaint,  before  a  Justice  of  the  peace, 
wltb  unlawfully  driving  an  automobile. 
Prom  a  Judgment  of  conviction  In  that  court. 


he  appealed  to  the  superior  court,  where  the 
complainant  was  demurred  to  on  the  ground 
that  it  failed  to  state  facts  "sufDclent  to 
charge  this  defendant  with  the  commission 
of  any  criminal  ofTense."  The  demurrer  was 
overruled  and  the  trial  resulted  In  a  Judg- 
ment of  conviction  and  a  fine  in  the  sum  of 
$25  and  costs.  From  this  Judgment  the  ap- 
peal is  prosecuted. 

No  statement  of  facts  or  bill  of  exceptions 
has  been  brought  to  this  court  The  only 
questl(Hi  presented  is  whether  the  complaint 
charges  a  crime.  After  specifying  the  day 
when  and  the  place  where  the  unlawful  driv- 
ing occurred,  the  complaint  substantially  fol- 
lows the  language  of  section  28,  c.  142,  Laws 
of  1916,  which  provides : 

"No  person  driving  or  operating  any  motor 
vehicle  shall  drive  or  operate  the  same  in  any 
other  than  a  careful  and  prudent  manner,  nor 
at  any  greater  speed  than  is  reasonable  or  prop- 
er, having  due  regard  to  the  traffic  and  use  of 
the  way  by  others,  or  so  as  to  endanger  the 
life  and  limb  of  any  person." 

It  will  be  noticed  that  under  this  statute  It 
is  made  a  criminal  offense,  first,  to  drive  or 
operate  a  motor  vehicle  In  other  than  a  care- 
ful and  prudent  manner;  second,  at  a  great- 
er rate  of  speed  than  is  reasonable  or  proper, 
having  due  regard  to  the  trafilc  and  use  of 
the  way  by  others;  and,  third,  so  as  to  oi- 
danger  the  life  or  limb  of  any  person. 
Whether  this  statute  falls  within  the  class 
which  defines  separate  and  distinct  offenses 
under  the  rule  stated  in  Seattle  v.  Molln,  99 
Wash.  210,  169  Pac.  318,  or  whether  it  falls 
within  the  class  of  statutes  which  define 
but  one  crime  but  specify  the  various  ways 
in  which  that  crime  may  be  committed,  it  is 
not  necessary  here  to  determine. 

[1]  The  demurrer  to  the  complaint  was 
based  upon  the  sole  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  charge 
a  crime.  The  only  question  then  to  deter- 
mine is  whether  a  complaint  or  information 
which  specifies  the  day  and  the  place  of  the 
offense  and  embodies  substantially  the  lan- 
guage of  the  statute  charges  a  crime.  Atten- 
tion here  will  only  be  given  to  that  portion 
of  the  statute  which  provides  that  no  person 
shall  drive  a  motor  vehicle  at  any  greater 
speed  than  is  reasonable  and  proper,  having 
due  regard  to  the  trafilc  and  use  of  the  way 
by  others.  If  nnder  this  provision  a  crime  hi 
charged,  it  is  unnecessary  to  Inquire  further. 
It  is  undoubtedly  the  rule  in  this  Jurisdiction 
that  it  is  sufilclent,  in  charging  a  crime,  to 
follow  the  language  of  the  statute,  where 
snCh  crime  is  there  defined  and  the  language 
used  Is  suflJclent  to  apprise  the  accused, 
with  reasonable  certainty,  of  the  nature  of 
the  accusation,  so  that  he  may  be  able  to 
avail  himself  of  his  acquittal  or  conviction  as 
a  protection  against  further  prosecutions  for 
a/i  same  Offense.     State  v.  Ryan,  34  Wash. 
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597,  76  Pac.  90;  State  v.  Martin,  94  Wash. 
313, 162  Pac.  356;  State  v.  Blchter,  95  Wash. 
544,  164  Pac.  250. 

[2]  It  Is  said  that  the  charge  in  the  present 
case  does  not  contain  facts  but  conclnslons 
only.  Bnt  to  charge  the  accnsed  with  driv- 
ing an  automobile  at  a  greater  rate  of  speed 
than  is  reasonable  and  proper,  having  due 
regard  to  the  traffic  and  use  of  the  way  bgr 
others,  falls  within  the  rule  of  those  cases 
which  hold  that  a  complaint  or  information 
in  the  language  of  the  statute  Is  sufficient 
State  V.  Columbus,  74  Wash.  290,  133  Pac 
455;  State  v.  Crane,  88  Wash.  210,  152  Pac. 
989.  While  the  defendant  in  the  cases  cited 
was  not  charged  with  the  crime  of  unlawful- 
ly driving  an  automobile,  yet  we  thinli  that 
they  are  controlling.  The  Information  In 
eai-h  case  substantially  followed  the  language 
of  the  statute,  and  the  present  charge  is  no 
more  8ul)Ject  to  the  criticism  directed  against 
it  than  were  the  informations  in  those  cases. 

The  case  of  State  v.  Carey,  4  Wash.  424, 
30  Pac.  729.  is  referred  to  in  thei  Crane  Case 
and  there  distinguished. 

The  Judgment  will  be  affirmed. 

MACKINTOSH,   TOLMAN,   and  MITCH- 
ELL, .IJ..  concur. 
HOLCOMB,  O.  J.,  took  ho  part 


<10T  WaslL  EU) 

HOWE  V.  SILBAUGH  et  nx.    (No.  15240.) 

(Supreme  Court  of  WasUngton.    July  8,  1919.) 

JUDOMKNT  «=»441—DBi'ATn,T— Equitable  Kb- 

LIKF. 

Where  plaintiff,  having  information  that 
nonresident  defendant  was  probably  in  the 
state,  obtained  default  Jadgment  by  mailing 
summons  to  ber  nonresident  address,  without 
attempting  to  get  personal  service,  and  where 
defendant  was  within  state  and  living  upon  the 
property  involved  in  the  action,  but  bad  no 
knowledge  of  action,  default  will  be  set  aside 
in  suit  in  equity,  where  there  is  a  meritorious 
defense;  plaintiff  not  having  exercised  diligence 
and  good  faith  to  secure  personal  service  within 
the  state. 

Department  2. 

Appeal  from  Superior  Court  King  Oranty; 
A.  W.  Prater,  Judge. 

Suit  by  Nettle  O.  Rowe  against  Jackson 
Silbuugh  and  wife.  Judgment  for  plaintilT, 
and   defendants  appeaL     Affirmed. 

Fred  M.  Bond,  of  South  Bend,  and  Jack- 
son Silbaagh,  of  Seattle,  for  appellants. 

R.  O.  Chambers,  of  Raymond,  for  respond- 
ent 

PARKER,  J.  This  la  a  suit  in  equity 
commenced  in  the  superior  court  for  King 


county,  wherein  the  plaintiff,  Mrs.  Rowe, 
seeks  the  setting  aside  of  a  Judgment  ren- 
dered  against  her  by  default  in  that  court 
in  favor  of  the  defendant  Mr.  Silbaugh,  and 
also  the  cancellation  of  a  sherlfTs  deed  ^lur- 
portlng  to  convey  to  Mrs.  Silbaugh  a  tract 
of  land  belonging  to  Mrs.  Rowe  in  the  town 
of  Long  Beach,  in  Pacific  county,  in  this 
state,  in  pursuance  of  a  sale  thereof  made 
under  an  execution  issued  upon  that  Judg- 
ment A  trial  upon  the  merits  resulted  Ui 
Judgment  in  the  superior  court  setting  aside 
the  Judgment  and  canceling  the  sheriff's 
deed  as  prayed  for,  and  permitting  Mrs. 
Rowe  to  appear  and  defend  in  the  action  in 
which  that  Judgment  was  rendered.  From 
this  disposition  of  the  cause  the  defoidants 
have  appealed  to  this  court 

The  ground  upon  which  the  relief  prayed 
for  by  Mrs.  Rowe  and  granted  by  the  court 
was  rested  was  fraud  in  procuring  the  Judg- 
ment sought  to  be  set  aside.  The  facts  touch- 
ing this  question  may  be  summarized  .from 
the  record  before  us,  as  follows:  We  first 
note  that  all  that  was  done  by  both  Mr.  and 
Mrs.  Silbaugh  in  procuring  the  Judgment 
sought  to  be  set  aside,  and  in  the  taltlng  of 
title  to  Mrs.  Rowe's  land  under  the  sheriff's 
deed,  was  manifestly  done  for  and  in  behalf 
of  the  community  composed  of  Mr.  and  Mrs. 
Silbaugh.  In  February,  1914,  Silbaugh  and 
Mrs.  Rowe  entered  into  a  contract  in  writ- 
ing for  an  exchange  of  real  property.  This 
contract  was  executory,  providing  for  the 
doing  of  several  things  by  the  respective 
parties  looking  to  a  consummation  of  the 
exchange.  In  contained  among  other  provi- 
sions in  the  body  thereof,  a  stipulation  that — 

"In  case  of  the  failure  of  either  party  to 
make  the  exchange  of  titles  in  accordance  with 
the  above  agreement,  unless  diie  to  a  failure 
of  title  beyond  the  power  of  such  party  to  rem- 
edy, the  party  in  default  shall  forfeit  as  liqui- 
dated damages  the  sum  of  $600." 

Shortly  after  the  signing  of  the  contract, 
Silbaugh  and  Mrs.  Rowe  modified  this  forfei- 
tnre  clause  of  the  contract  by  indorsement 
upon  the  paper  upon  which  the  contract  wa» 
written,  following  their  signatures  thereon, 
whidi  indorsement  was  signed  by  both  Sil- 
baugh and  Mrs.  Rowe  In  July,  1914,  the 
exchange  of  the  properties  not  having  been 
consummated,  Silbaugh  commenced  an  ac- 
tion in  the  superior  court  for  King  county 
seeking  recovery  of  damages  from  Mra. 
Rowe,  rested  upon  her  alleged  failure  with- 
out excuse  to  comply  with  the  terms  of  tbe 
exchange  contract  and  claiming  $500  liqui- 
dated damages,  as  stipulated  in  the  body  of 
the  contract  Assuming  that  Mrs.  Rowe 
could  not  be  served  personally  in  this  states 
Silbaugh,  on  July  26,  1914,  commenced  hla 
action  by  the  filing  of  a  complaint,  at  the 
same  time  filing  his  affidavit  for  the  issu- 
ance of  a  writ  of  attachment,  stating  the  par>- 


sVor  other  ca«M  >ee  aamo  topic  and  KB7-NUI1BEB  In  all  Kej-Numbered  Digests  and  Index* 


Digitized  by 


Google 


Wnsb.) 


BOWB  T.  SILBAUGH 
(lit  P.) 


677 


pose  of  tbe  action  and  that  Mrs.  Rowe  "is 
a  nonresident  of  the  state  of  Washington." 
A  writ  of  attachment  was  thereupon  Issued, 
and  on  August  7,  1914,  was  levied  upon  Mrs. 
Rowe's  land  here  Involved.  On  August  6, 
1914,  Sllbaugh  filed  his  affidavit  for  the  pub- 
lication of  a  summons,  stating  that  "the 
defendant  Is  a  nonresident  of  the  state  of 
Washington  and  cannot  be  fonnd  therein,  al- 
though diligent  search  has  been  made,"  and 
that  on  that  day  he  had  duly  mailed  a  copy 
«f  the  summons  and  complaint  in  the  action, 
addressed  to  her  at  137  Short  St,  Edmon- 
ton, Alberta,  he  believing  that  to  be  her  then 
post  office  address.  The  summons  was  first 
pabllshed  on  August  16,  1914,  In  a  Seattle 
paper,  and  directed  the  defendant  to  appear 
within  60  days  after  that  date.  On  October 
22,  1914,  Mrs.  Rowe  having  failed  to  appear 
in  the  action,  and  the  service  of  summons  by 
publication  and  the  Issuance  and  levy  of  the 
wrli  of  attachment  upon  her  land  being 
shown  to  the  court,  as  above  noticed,  Judg- 
ment was  rendered  by  the  court  against  her, 
npon  motion  of  counsel  for  Sllbaugh,  for  the 
full  amount  claimed,  to  wit,  $500,  as  liqui- 
dated damages.  No  summons  was  ever  plac- 
ed in  the  hands  of  any  officer  or  person  with 
a  view  of  serving  the  same  upon  Mrs.  Rowe 
personally.  Mrs.  Rowe  had  been  at  Edmon- 
ton for  some  time  prior  to  about  the  middle 
of  June,  1914,  which  fact  was  known  to  SQ- 
baugh,  bat  she  left  there  about  that  time, 
coming  to  Seattle,  where  she  stopped  a  day 
or  two  and  called  upon  Judge  Salisbury,  who 
had  been  for  several  years  and  was  then  her 
legal  adviser.  She  then  went  to  Portland  to 
see  her  husband,  who  was  employed  there, 
and  a  few  days  later  went  to  Long  Beach  to 
look,  after  her  property  which  is  here  Involv- 
ed. After  staying  at  Long  Beach  a  few  days, 
she  went  back  to  Portland  to  get  some  things 
to  take  to  her  place  at  Long  Beach,  with  a 
view  of  spending  the  summer  there,  arriT> 
ing  again  at  Long  Beadi  not  later  than  Au- 
gust 3,  1914.  She  then  remained  at  Long 
Beach  upon  the  land  continuously  until  some 
time  m  October  of  that  year.  This  period 
of  her  stay  upon  the  land,  it  will  be  noticed, 
commenced  before  the  date  of  the  making  of 
the  affidavit  for  publication  by  Sllbaugh  and 
the  publication  of  the  summons,  and  contlnn- 
ned  until  about  the  time  of  the  rendering  of 
file  Judgment  against  her  on  October  22, 
1914.     Sllbaugh  was  well  acquainted  with 
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Judge  Salisbury,  Mrs.  Rowe's  attorney,  and. 
we  think  it  plain  from  the  evidence,  hud,  a 
short  time  before  commencing  the  action, 
learned  from  him  that  Mrs.  Rowe  was  not 
then  at  Edmonton,  but  hau  been  to  Seattle 
and  had  gone  to  Portland  on  her  way  to 
Long  Beach.  Mrs.  Rowe  first  discovered  in 
January,  1916,  that  she  had  been  sued  by 
Sllbaugh,  that  a  Judgment  had  been  rendered 
against  her  by  default,  and  that  her  land 
had  been  sold  nnder  an  execution  issued 
upon  such  Judgment.  While  the  evidence  is 
not  entirely  free  from  confiict,  we  are  quite 
convinced,  as  the  trial  court  evidently  was, 
that  the  facts  as  above  summarized  are  fully 
established  by  the  evidence. 

These  facts,  we  think,  show  that  Sllbaugh 
did  not  exercise  that  degree  of  diligence  in 
seeking  personal  service  upon  Mrs.  Rowe 
within  this  state  which  the  law  demands  in 
such  cases,  though  it  may  be  conceded  that 
Sllbaugh,  at  the  time  of  making  and  filing  bis 
affidavit,  on  August  fith,  for  publication  of 
summons,  then  honestly  believed  Mrs.  Rowe 
was  a  nonresident  of  the  state.  Mrs.  Rowe's 
actual  presence  upon  the  very  land  at  Long 
Beach  sought  by  Sllbaugh  to  be  subjected  by 
the  action  to  the  payment  of  his  claim  con- 
tinuously from  prior  to  the  making  of  his 
affidavit  for  publication  until  about  the  time 
of  rendering  Judgment,  SUbaugh's  knowledge 
that  she  was  not  at  Edmonton  when  he  com- 
menced his  action  and  mailed  the  summons 
to  her  there,  his  information  that  she  was 
then  probably  at  Portland  or  at  Long  Beach, 
his  entire  failure  to  attempt  personal  service 
of  summons  upon  her  at  Long  Beach  or 
elsewhere,  and  her  entire  Ignorance  of  the 
pendency  of  the  action  until  long  after  Judg- 
ment was  rendered  against  her,  it  seems  to 
us  argue  all  but  conclusively  in  support  of 
the  relief  prayed  for  by  her  and  granted  by 
the  trial  court,  if  she  has  diown  that  she 
has  a  valid  meritorious  defense  to  the  claim 
of  Sllbaugh  upon  which  the  Judgment  by  de- 
fault was  rendered  against  her.  And  this 
we  think  she  has  clearly  shown,  aa  held  by 
the  trial  court  We  think  the  case  does  not 
call  for  further  discussion.  The  case  of 
Rowe  T.  Sllbaugh,  96  Wasli.  188,  164  Pac. 
923,  is  of  interest  as  a  part  of  the  history  of 
this  controversy. 

The  Judgment  is  affirmed. 

HOLCOMB,  a  Jn  and  MODMT,  3^  concur. 
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LINVILLE  et  al.  ▼.  WIEDRIOH  et  aL 
(No.  15237.) 

(Suprem«  Court  of  Washington.    July  29, 
1919.) 

1.  Vendob  and  Pubohabeb  ®=»352— Rescis- 

BION   OF  CONTBACT  —  RBCOVEBY   OF   MONET 

Paid— Finding. 
Findings  by  the  trial  court,  in  an  action  to 
recover  money  paid  on  a  contract  for  the  pur- 
chase of  lanS,  whfch  had  been  mutually  rescind- 
ed, that  the  purchasers  were  in  arrears  on  the 
payment*  under  the  contract,  and  that  it  was 
agreed  between  the  parties  that  all  matters 
be  settled  by  the  purchasers  surrendering  their 
rights  under  the  contract,  are  sufficient  to  sup- 
port a  judgment  dismissing  the  action. 

2.  Pleading  <8=»364(2)— Striking  out  Alle- 
gations—Mutual  Rescission— Fraud. 

In  an  action  to  recover  money  paid  on  a 
contract  for  the  purchase  of  land  rescinded  by 
mutual  agreement,  allegations  of  fraudulent 
misrepresentations  by  which  the  contract  was 
procured  were  properly  stricken  as  immaterial. 

3.  Plsadino  «=93e9(4)— Election— Defenses 
—Mutual  Rescission— Rbootkbt  of  Mon- 
XT  Paid. 

In  an  action  for  money  paid  on  a  contract 
for  the  purchase  of  land  rescinded  by  mutual 
agreement,  affirmative  defenses  that  plaintiffs 
were  in  arrears  on  the  contract  and  agreed  to 
make  settlement  by  surrendering  their  rights 
thereunder,  and  that  rental  value  of  the  prem- 
ises, and  damages  caused  by  plaintiff's  acts  and 
Omission  exceeded  the  payments  made,  were  not 
so  inconsistent  as  to  require  an  election  by  de- 
fendant. 

Department  1. 

Appeal  from  Superior  Court,  WUtman 
Qounty;  R.  L.  McCraskey,  Judge. 
■  Action  by  J.  W.  Linvtlle  and  others 
against  Simon  Wiedrlch  and  others.  Judg- 
ment tor  defendants,  and  plaintiffs  appeal. 
Affirmed. 

lUmer  E.  Halsey,  of  Clarkston,  Benjamin 
F.  Tweedy,  of  Lewlston,  Idaho,  and  Benson 
Wright,  of  Oakesdale,  for  appellants. 

J.  N.  Plckrell,  of  Colfax,  for  respondents. 

TOLMAN,  J.  Appellants,  as  plaintifTs  be- 
low brought  this  action,  alleging  that  on  No- 
vember 16, 1914,  they  entered  Into  a  contract 
with  respondents,  defendants  below,  by  the 
terms  of  wblcb  they  agreed  to  purchase,  and 
respondents  agreed  to  sell,  certain  real  estate 
described  in  the  complaint,  consisting  of  720 
acres  of  land  in  Whitman  county,  the  pur- 
chase price  of  which  was  $25,000,  payable 
$3,000  cash,  and  the  balance  payable  $2,200 
annually,  with  Interest  at  the  rate  of  5  per 
cent,  per  annum  on  the  whole  sum  unpaid; 
that  a  warranty  deed  was  executed  by  re- 
spondents and  by  mutual  agreement  placed  in 
escrow,  with  Instructions  to  the  escrow  hold' 
er  to  deliver  It  to  appellants  when  the  pur- 


chase price  was  folly  paid,  and  the  an>ellant8 
were  let  into  Immediate  possesslwi ;  that  ap- 
pellants made  the  cash  payment  of  $3,000, 
paid  $1,100  covering  the  flrst  year's  interest 
about  December  1,  1915,  and  in  the  fall  of 
1016  paid  $316  on  account  of  Interest  Other 
small  payments,  mostly  in  the  discharge  of 
taxes  upon  the  pr(v>efty,  are  alleged  to  have 
been  made;  and  permanent  improvements 
of  the  reasonable  value  of  $2,000  are  claimed 
to  have  been  placed  upon  the  premises  by  ap- 
pellants. It  is  further  alleged  that  in  Janu- 
ary, 1917,  there  was  a  mutual  agreement  to 
abandon  and  rescind  the  contract  of  sale ;  that 
appellants  should  surrender  possession  of  the 
property  to  respondents,  and  relinquish  all 
rights  under  the  contract,  "and  the  account- 
ing, upon  rescission,  by  the  said  contract  of 
rescission,  are  left  open  to  be  settled  by  law." 

Paragraph  7  of  the  complaint  alleges  that 
certain  false  and  fraudulent  representations 
were  made  by  respondents,  which  being  re- 
lied upon,  induced  appellants  to  enter  into  the 
original  contract  of  purchase ;  and  then  fol- 
lows an  allegation  that  the  amount  due  to  ap- 
pellants on  rescission  Is  $7,707,  for  which 
amount  judgment  is  demanded.  On  motion, 
paragraph  7  of  the  complaint  was  stricken  as 
being  immaterial.  Two  affirmative  defenses 
were  pleaded  in  the  answer:  First,  that  the 
contract  of  purchase  contained  the  usual  pro- 
visions as  to  forfeiture  if  the  purchaser 
should  make  default,  and  that  on  January  20, 
1917,  appellants  were  in  arrears  two  annual 
payments  on  account  of  principal  and  inter« 
est,  the  whole  amounting  to  $6,700,  and,  be> 
ing  so  in  arrears,  gave  notice  that  they  were 
unable  to  pay,  that  they  intended  to  abandoa 
the  land,  and  requested  that  they  be  released 
from  their  obligation  to  pay,  and  that  the 
moneys  paid  and  Improvements  made  be  ac- 
cepted by  respondents  as  rental  for  the  tim* 
they  had  been  In  possession;  to  which  re- 
spondents agreed;  and  together  they  went 
to  the  escrow  holder,  withdrew  the  papers, 
and  destroyed  the  contract  and  deed,  and 
that  nibsequently  appeUaats  surrendwed  Uw 
premises  in  accordance  with  such  agreemeK. 
And,  second,  that  the  alleged  improvemeDts 
were  a  damage  to  the  premises  in  the  sua 
of  $7S0,  that  through  neglect  to  ke^  in  re- 
pair fences,  water  ditches,  and  mains,  and 
failure  to  propwly  prune  and  irrigate  the  or- 
chard thereon,  the  property  was  still  turOux 
damaged  In  the  sum  of  $2,500,  and  that  the 
rental  value,  while  appellants  were  In  posses- 
sion, was  $6,000,  which  sums  greatly  exceed 
the  amount  paid  by  appellants  under  the  con- 
tract ;  and  the  prayer  of  the  answer  was  for 
a  judgment  of  dismissal.  After  a  trial  to  the 
court  without  a  jury,  findings  of  fftct  to  har- 
mony with  respondents'  flrst  affirmative  de- 
fense were  made,  judgment  of  dismissal  was 
entered,  and  this  appeal  followed. 

[t]  Appellants  have  brought  no  statement 
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of  facts  to  this  cbart,  and  errors  are  assigned 
whldi  raise  only  questions  of  pleading,  and 
whether  or  not  the  findings  of  fact,  snpple- 
neated  by.  admlssiomi  In  the  answer,  sopport 
the  JudgmeBt.  The  court  having  found  that 
appellants  yrere  in  arxeats  in  their  payments 
In  the  sum  of  $6,700,  that  they  could  not  pay, 
and  that  they  agreed  with  retg^^ndents  to  set- 
tle all  matters  between  them  by  surrendering 
Qieir  rights  under  the  contract,  canceHng  and 
destroying  it,  and  surrendering  the  premises, 
it  follows  that  no  judgment  for  the  sum  which 
they  had  admittedly  paid  could  be  rendered 
in  their  favor,  and  the  Judgment  which  was 
rendered  1b  the  only  one  which  could  follow 
roch  a  finding. 

[2]  BquaUy  without  merit  Is  the  claim  at 
ancor  based  mx  the  striking  of  the  allegations 
of  fraud  from  the  complaint  Appellants 
sought  only  to  recover  the  amounts  paid; 
and,  no  matter  what  induced  than  to  enter 
Into  the  contract  in  the  first  instance,  the 
questlcm  to  be  determined  was  only  under 
what  agreement,  if  any,  the  contract  was  can- 
celed or  rescinded.  In  any  event,  the  court 
Inving  made  a  conclusive  finding  as  to  the 
terms  of  the  agreement  upon  which  the  con- 
tract of  purchase  was  canceled,  no  proof  of 
fraud  In  procuring  the  original  contract  of 
purchase  could  now  alter  the  results. 

II]  We  think  the  affirmative  answers  each 
states  a  defense,  and  that  they  were  not  In- 
coDSlBtent  with  each  other  in  the  sense  that 
would  require  an  election  as  to  which  would 
be  relied  upon  at  the  trial. 

Finding  no  error  in  the  record  before  us, 
tiie  Judgment  appealed  from  Is  affirmed. 

HOIiCOBIB,  C.  X,  and  MAIN,  MITCHBU^ 
and  MACKINTOSH,  JJ.,  concur. 


am  w««b.  <«) 

In  re  MARTIN.    (No.  65.) 

(Supreme  Court  of  Washington.    July  22, 1919.) 

ATToamr  akd  Client  9=344(2)— Disbabhbnt 
STirr, 

Where  an  attomey  for  plaintiff  failed  to  ae- 
count  to  his  client  for  money  received  on  set- 
tlement and  dismissal  of  action,  and  did  not 
even  disclose  the  facta  of  the  settlement,  it  not 
being  learned  of  until  several  years  after  during 
another  suit,  he  is  guilty  of  misconduct  war- 
ranting disbarment 

Eki  Banc. 

Appeal  from  State  Board  of  Law  Uxam- 
Inets. 

In  the  matter  of  the  proceeding  for  the  dis- 
barment of  C.  Victor  Martin.  Respondent 
disbarred. 


■  O.  Victor  Itartfn,  <Jf  Seattle,  in  pro.  per. 

W.  y.  Tanner,  of  Olymplai  ahd  R.  M.  Bbr- 
gund^,  of  Colfax,  for  respondent 

TOLMAN,  J.  The  State  l^oard  of  Law  Bz- 
aminers  heretofore  duly  prepared,  filed,  inxA 
served  upon  O.  Victor  Marttn,  a  licensed  at- 
tomey of  this  state,  a  complaint  charging 
him  with  onprcrfesslonal  eonduct  involving 
moral  turpltnd&  A  hearing  thereon  was  had, 
evidence  taken,  and  after  the  submission  of 
the  case  the  board  made  Its  findings  as  fol- 
lows: 

"I.  m>at  C.  Victor  Martin  is  now  and  at  all 
times  mentioned  herein  has  been  a  duly  qualified 
attomey  at  law,  admitted  to  practice  in  all  of 
the  conrta  of  the  state  of  Washington,  and  has 
at  all  times  herein  mentioned  practiced  as  such 
attomey  at  law  in  the  city  of  Wenatchee,  Che- 
lan county,  Washington. 

"IL  That  in  the  month  of  May,  1912,  C.  Vic- 
tor Martin,  as  attomey  for  the  plaintiff,  com- 
menced an  action  in  the  superior  court  of  Che- 
lan county,  which  said  case  was  numbered  1455 
and  entitled  'George  W.  Brlsky,  on  His  Own 
Behalf  and  as  Bxecutor  of  the  Estate  of  Mary 
F.  Brisky,  Deceased,  Plaintiff,  v.  Leavenworth 
Logging,  Boom  &  Water  Power  Company,  a 
Corporation,  and  Lamb-Davis  Lumber  Com- 
pany, a  Corporation,  Defendants.'  That  in  said 
action  said  C.  Victor  Martin  sought  to  recover 
for  plaintiff  the  earn  of  $32,000  for  damages 
done  to  plnintilTs  land  by  defendants  through 
the  construction  of  a  dam  across  the  Wenatchee 
river.  That  In  said  action  plaintiff  only  Bought 
to  recover  for  the  damage  done  to  the  land  for 
the  period  from  May,  1910,  to  December,  1911, 
having  before  the  institution  of  said  action  re- 
covered a  judgment  against  the  defendants  for 
damages  for  the  years  1908  and  1900. 

"III.  That  subsequent  to  the  institution  of 
said  action,  and  on  or  about  the  3d  day  of  Jan- 
uary, 1913,  C.  Victor  Martfn,  acting  on  behalf 
of  plaintiff  and  as  a  representative  of  certain 
of  the  heirs  of  Mary  F.  Brisky,  entered  into  an 
agreement  with  the  defendants  in  said  action 
for  the  settiement  and  adjustment  out  of  court 
of  aU  damages  done  to  plaintiff's  land  during  the 
years  1910  and  1911,  involved  in  said  action, 
and  also  of  all  damages  caused  during  the  year 
1912.  That  in  said  agreement  provision  was 
also  made  for  the  payment  by  defendants  to 
plaintiff  of  a  certain  sum  per  year  for  each  year 
thereafter  that  they  caused  the  land  of  plain- 
tiffs to  be  overflowed.  • 

"IV.  That  said  defendants  paid  to  said  C. 
Victor  Martin,  for  and  on  behalf  of  his  clients, 
in  full  settlement  of  all  claims  for  damages  for 
the  years  1910,  1911,  and  1912  the  sum  of  $5,- 
000  as  follows:  $2,000  in  cash,  a  note  for  $2,- 
000,  which  was  subsequentiy  paid  to  said  at- 
torney, and  an  order  for  $1,000  worth  of  lum- 
ber, which  was  subsequentiy  filled  under  the  di- 
rection of  said  attorney.  That  after  the  receipt 
of  Bald  cash,  note,  and  order  the  said  C.  Victor 
Martin  moved  the  court  to  dismiss  tiie  action 
hereinabove  described,  on  the  ground  that  the 
same  had  been  settied  out  of  court,  and  in  sup- 
port of  said  motion  made  and  filed  an  affidavit 
in  which  he  swore  that  said  action  had  been 
fully  settied  by  the  parties  and  that  it  was  the 
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desire  of  all  partle*  that  aald  case  be  dismissed, 
miat  therefore  on  the  27th  da;  of  March,  1913, 
the  court  entered  an  order  on  said  motion  dis- 
missing said  case. 

"V.  That  said  O.  Victor  Martin  did  not  dii- 
dose  to  bis  clients  the  fact  tliat  he  had  received 
said  money,  note,  and  order,  or  account  to  them 
tliarefor,  and  it  was  not  until  during  the  course 
of  a  trial  of  another  case  between  the  same  par- 
ties in  April,  1916,  that  it  was  learned  that 
said  Martin  had  received  said  sum  of  $5,000  or 
its  equivalent.  That  since  said  time  repeated 
demands  have  been  made  on  said  attorney  for 
said  money,  but  that  said  Martin  has  refused  to 
pay  over  the  same  or  any  part  thereof  to  the 
persons  entitled  thereto,  but  has  appropriated 
the  same  to  bis  own  use. 

"From  the  foregoing  findings  the  board  makes 
the  following  conclusion : 

"(1)  That  the  acts  and  omissions  of  said  0. 
Victor  Martin  constitute  unprofessional  conduct 
as  an  attorney  at  law  and  involve  moral  turpi- 
tude. 

"Recommendation.  The  board,  having  found 
that  the  rharxe  flied  against  Mr.  Martin  has 
been  fully  sustained,  recommends  that  bis  li- 
cense to  practice  as  en  attorney  at  law  in  the 
state  of  Washington  should  be  revoked  and  that 
h«  should  be  disbarred." 

To  these  findings  Mr.  Martin  filed  exceih 
tions,  submitted  briefs,  and  twice  argued  the 
matter  orally  before  the  court  en  banc.  We 
have  esainined  all  of  the  testimony  taken, 
carefully  considered  the  briefs  and  argu- 
ments, and  are  convinced  that  the  flndiugs  of 
the  board  are  sustained  by  the  evidence  I>e- 
yond  a  reasonable  doubt. 

It  is  therefore  the  Judgment  of  this  court 
that  the  license  heretofore  granted  Mr.  Mar- 
tin to  pmctice  law  in  thU  state  be  revoked, 
that  he  be  disbarred,  and  his  name  stricken 
tiojn  the  rolls. 

HOLCOMR.  O.  J.,  and  MACKINTOSH, 
MAIN.  FT'M.KnTON,  MOUNT,  MITCHELL^ 
and  PAItKEiU,  JJ.,  concur. 


(an  Wash.  482) 

LEB  T.  BKT.MNOHAM  SCHOOL  CIST.  NO. 

801  OF  WHATCOM  COUNTY  et  al. 

(No.  15426.) 

(Supreme  Court  of  Washington.    July  S,  1919.) 

SCHOOtS   AND    SCHOOI.  DiBTBICTS   ^=397(4)   — 

Bond  Issu*  —  Elkctioh  —  Publication  or 

NOTICK. 

Where  voters  were  fully  advised  by  posted 
notices,  public  meetings,  and  newspaper  articles 
and  editorials,  of  date  and  purpose  of  school 
district  bond  issue  election,  and  where  no  one 
was  denied  the  privilege  of  voting  for  want  of 
notice,  the  publication  of  notice  for  only  two 
days  instead  of  three,  as  required  by  Rem. 
Code  1915,  i  4667,  did  not  invalidate  election; 
the  statute  being  directory  rather  than  manda- 
tory. 


Sn  Banc. 

Appeal  from  Superior  Court,  Whatcom 
County ;  William  H.  Pemberton,  Judge. 

Action  by  O.  A.  Lee,  In  behalf  of  himself 
and  others  as  taxpayers,  against  Bellingtaam 
School  District  No.  SOI,  of  Whatcom  County, 
WadL  Judgment  for  defendaat,  and  idain- 
tiff  appeals.    Afllrmed. 

George   Downer,   of   BelUngham,  tar   ap- 
pellant 
Kellogg  ft  Thompson,  of  BelUngham,  for 

respondent 

TOLMAN,  J.  Appellant  brought  this  ac- 
tion on  belialf  of  himself  and  other  taxpay- 
ers of  BelUngham  school  district  No.  301,  of 
Wliatcom  county.  Wash,,  to  enjoin  the  dis- 
trict and  the  directors  thereof  from  Issuins 
and  selling  certain  proposed  bonds  of  the 
district,  and  praying  tliat  the  bonds  be  de- 
clared to  be  void. 

It  appears  that  on  May  24,  1019,  a  special 
election  was  held  in  said  school  district  for 
the  purpose,  ammig  other  things,  of  votlns 
upon  the  propoBlti(»  Of  the  Issuance  of  $75,- 
000  of  bonds  to  be  used  in  providing  certain 
betterments  and  $75,000  of  bonds  to  be  used 
for  refunding  warrants  of  the  district  then 
outstanding.  All  of  the  proceedings  leading 
up  to  the  election  are  conceded  to  be  regular, 
except  the  publication  of  the  ofllclal  notice 
of  the  election.  The  statute  requires  (section 
4667,  Rem.  Code): 

"Said  notices  shaU  also  be  published  three 
times  in  two  daily  papers  pnblidied  in  the  dis- 
trict, and  if  there  be  no  daily  or  dailies,  then 
in  the  weekly  paper  or  papers  in  three  regular 
issues  next  preceding  the  day  of  such  election." 

It  Is  conceded  that  a  notice,  regular  in 
form,  was  published  on  May  22d  and  May 
2!fd  in  Mie  dally  paper,  and  on  May  22d,  May 
23d,  and  May  24th  in  another  daily  paper 
published  in  said  district;  and  the  attack 
here  is  directed  solely  to  this  defective  pub- 
lication, which  amounted  in  fact  to  two 
publications  only,  in  each  paper,  as  the  publi- 
cati(Mi  on  May  24th,  being  the  day  of  the 
election,  did  not  precede  the  day  of  the  elec- 
tion. 

We  have  before  us  the  findings  of  fact  of 
the  trial  court,  from  which  it  appears  tliat 
on  the  29th  day  of  April,  1919,  the  board  of 
directors  adopted  the  resolntion  calling  for 
the  special  election ;  that  the  printed  notices 
of  the  election  were  duly  posted  at  least  20 
days  previous  to  the  day  of  election,  and 
that,  commencing  on  the  1st  day  of  May, 
public  meetings  were  held  in  the  several 
school  buildings  of  the  district;  the  question 
of  the  authoriEatlon  of  the  bond  issue  was 
discussed  at  such  meetings,  and  publicly  dis- 
cussed throughout  the  district;  that  a  pui>- 
Uclty  committee  was  organized  early  in  May, 
which  arranged  and  conducted  such  meetings 
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ud  prepared  and  published  data  and  articles 
In  tbe  newspapers  generally  with  reference 
hereto;  ttiat  various  civic  organizations 
took  up  and  discussed  the  matter  of  the  l>ond 
teae ;  that  the  newspapers  published  In  said 
district,  of  which  there  were  three  dallies 
baring  a  large  circulation  among  the  resl- 
doits  and  electors  of  the  district,  began  as 
early  as  May  1st,  and  continued  imtll  the 
day  of  the  election,  to  print  and  publish 
almost  dally  many  news  articles  and  editori- 
als of  and  concerning  the  proposed  bond  la- 
me and  the  election  to  be  held  with  reference 
to  the  same,  all  of  which  published  articles 
referred  to  and  called  the  attention  of  tbe 
voters  to  the  date  of  such  special  election, 
and  advised  and  urged  the  voters  to  register 
and  vote  at  such  election. 
And  the  court  further  found: 

"That  by  reason  of  tbe  several  meetings  of 
tbe  electors  of  said  sdiool  district  held  as  here- 
inbefore set  forth,  and  by  reason  of  the  articles 
and  editoriala  published  in  the  several  news- 
papers in  tbe  dty  of  Belliogham,  in  said  school 
district,  between  May  1,  1919,  and  May  24, 
1019,  and  widely  and  eztendvely  circulated 
among  the  electors  of  said  school  district,  all 
of  the  electors  of  said  Bellingham  school  dis- 
trict No.  301  were  advised  of  and  bad  notice 
of  the  proposed  special  election  to  be  held  in 
Rdd  school  district  on  May  24,  1910,  for  the 
purpose  of  determining  whether  said  school  dis- 
trict should  issue  bonds  in  the  aggregate 
amount  of  $150,000  for  the  purposes  as  here- 
inbefore set  forth,  and  that  the  electors  of  said 
acbool  district,  by  reason  of  the  said  meetings 
and  the  said  publication  of  the  said  articles  in 
tbe  several  newspapers  as  hereinbefore  set  forth, 
had  greater  notice  of  the  said  election  to  be 
held  on  May  24,  1919,  and  the  proposed  issu- 
ance of  bonds  by  said  school  district  to  be  vot- 
ed on  at  said  election,  than  said  electors  would 
have  had  by  the  publication  of  any  official  no- 
tice of  such  election,  and  that  no  elector  of 
said  school  district  was  denied  the  privilege  of 
Toting  at  such  special  election  for  want  of  no- 
tice of  such  special  election,  and  that  tbe  re- 
sult of  said  special  election  would  not  have 
been  different  bad  any  other  or  different  official 
notice  of  such  election  been  published  by  the 
board  of  directors  of  said  school  district  tor 
any  greater  length  of  time  than  the  official  no- 
tice of  such  election  published  by  and  under  the 
direction  of  the  board  of  directors  of  such 
school  district." 
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In  the  light  of  all  of  tbe  fbcts  which  have 
been  found  by  the  trial  court,  and  which  are 
not  disputed,  we  are  constrained  to  hold  that 
this  case  falls  squarely  within  the  rule  laid 
down  In  Rands  v.  Clarke  County,  79  Wash. 
162,  139  Fac.  1000.  In  that  case  the  previous 
dedslMis  of  this  court  upon  the  subject  of 
the  glvbig  of  notice  of  an  election,  either 
general  or  special,  were  collated  and  dis- 
cussed, and  the  rule  was  there  approved  and 
adopted  which  had  been  laid  down  as  early 
as  the  case  of  Seymour  v.  Tacoma,  6  Wash. 
427,  33  Pac.  1059,  to  the  effect  that  the  re- 
quirements of  a  statute,  such  as  tbe  one  now 
under  consideration,  providing  for  tbe  giving 
of  notice  of  an  election,  are  directory  ratlier 
than  mandatory,  and  notwithstanding  a  de- 
fective or  improperly  published  notice  the 
electl<m  will  be  held  valid,  unless  the  statute 
Itself  declares  that  the  election  shall  be  void 
if  tbe  statutory  requirements  are  not  strictly 
ol>8erved,  or  the  court  can  see  from  the  rec- 
ord that  the  result  of  the  electlim  might  have 
been  different  had  there  been  a  strict  com- 
pliance with  the  statutory  requirements.  We 
do  not  wish  In  any  manner  to  extend  or 
broaden  the  rule  referred  to.  The  action  of 
the  offidals  of  the  district  In  failing  to  pub- 
lish notice  according  to  the  letter  of  the  stat- 
ute cannot  be  commended,  nor  should  others 
be  encouraged  to  follow  such  a  course.  It 
clearly  appears,  however,  from  the  flndings 
of  the  court  in  this  case,  that  tbe  voters 
generally  were  fully  advised  of  the  date  and 
purpose  of  tbe  special  election ;  that  no  one 
was  denied  the  privilege  of  voting  for  want 
of  notice;  and  that  the  result  of  such  elec- 
tion would  not  have  been  different  had  tbe 
official  notice  beoi  published  strictly  in  ac- 
cordance with  the  terms  of  the  statute. 
Hence  we  are  constrained  to  follow  tbe  rale 
which  has  so  long  been  tbe  law  of  this  state ; 
the  more  so  that  tbe  Legislature,  knowing 
the  law,  as  It  Is  presumed  to,  has  not  seen 
fit  to  amend  it  so  as  to  provide  tbat  an  ele<y 
tion  shall  be  void  If  the  statutory  require- 
ments are  not  strictly  observed. 

Judgment  affirmed. 

HOLCOMB,  C.  J.,  and  FULLERTON, 
MAIN,  MACKINTOSH,  BRIDGES,  MOUNT, 
MITCHELL,  and  PARKEIR,  JJ.,  concur. 


Digitized  by 


Google 


m 


IS^PAOIFIO  BflFOBTEB 


(Was^. 


^jl7.  Wash.  493) 

B/PSS  v..  SMITH  ft  sioxOM.  (No.  15222.) 
(Sap^me  Ooart  of  Washingtoii:'  July  7,  1919.) 
X.  MsoLioKNCB  «=»66(1>— "Pboximatb  Causk" 

■  .-*€ONTBIBI7TOB7  CAUSE. 

I  A  n^igent  act,  to  be  tb«  proximate  cause 
«^  the  injury,  must  Iiave  l>een  such  that  without 
it  the  injury  would, not  have  happened;  it  not 
betn;  sufficient  that  it  merely  coiibributed  to  the 
Injiiry. 

(BiJ.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Canse.] 

2.  Municipal  CkHtPOBATioNa  ®=>822(5) — Vbk 
or  Sidewalk— AcTioNB  roa  Injubies— Re- 
,QX7EffrxD  Instruction. 

In  an  action  for  injuries  to  a  pedestrian  re- 
sulting from  collision  of  two  automobiles,  where 
the  two  drivers  and  a  merchant  who  had  piled 
boxes  on  ^e  sidewaUt  at  the  street  intersection 
were  joined  as  defendants,  and  the  evidence  that 
the  boxes  contributed  to  the  injury  was  unsat- 
isfactory, it  was  error  to  refuse  to  give  r»- 
quested,  instruction  that  the  merchant  would 
i\<ft  be  liable  if  the  negligence  of  the  drivers  was 
su^d^nt  to  have  produced  the  accident  without 
the  concurrence  of  the  merchant's  negligence. 

D^artment  1. 

Appeal  from  Superior  Court,  King  County ; 
John  B.  Davidson,  Judge. 

Action  by  J.  B.  Ross  against  Louis  Stereos, 
Siiiitb  &  Bloxoni,  and  others.  Judgment  for 
t^e  .  idalntiff  against  all  defendants,  and 
Snltb  ft  Bloxom  appeal.  Beversed  and  re- 
manded as  to  the  appellant 
Petera  &  Powell,  of  Seattle,  for  api>ellant 
Henry  W.  Pennock  and  James  B.  Gates, 
both  of  Seattle,  for  resjMndent. 

lX)LtlAN,  J.  Bespondent  brought  this  ac- 
tion to  recover  for  personal  Injuries  sustain- 
ed by  him,  allegiug  and  proving  substantially 
the  following  fucts:  At  the  time  of  the  ac- 
cident, wbicb  occurred  at  the  intersection  of 
Madison  street  and  Western  avenue.  In  the 
city  ot  Seattle,  respondent  stood  on  the  slde- 
.walk  at  the  southeast  corner  of  the  intersec- 
tion of  the  streets  mentioned,  engaged  in 
conversation  with  friends.  A  Ford  automo- 
bile, owned  and  driven  by  defendant  Stereos, 
came  down  Western  avenue  from  the  north, 
at  a  speed  estimated  all  the  way  from  12 
to  35  miles  per  hour.  At  the  same  time  an 
Overland  car,  owned  and  driven  by  defend- 
ant Wilson,  came  up  Madlscm  street  from  the 
waterfront,  going  at  a  speed  of  from  12  to 
20  miles  per  hour.  At  the  northwest  comer 
of  the  Intersection  ot  these  streets  were  the 
premises  occupied  by  appellant,  wherein  it 
carried  on  a  commission  business,  handling 
produce  of  various  sorts.  On  the  sidewalk, 
both  on  the  Western  avenue  and  Madison 
street  fronts,  were  piled  boxes  and  crates 
of  fruits  and  vegetables,  to  a  height  of  4  to 


6  feet,  extending  al<»g  the  curb  coatinueuall^ 
except  that  there  was  a  space  left.opwi  at 
the  ooEuer  for  the  passage  of  pe^oacrlaju 
along  each  stz«et.  Under  these  oonditlona, 
Wilson,  aiHiroaching  from  the  west,  turoai 
his  machine  into  Western  avenue  («»  -  tjo 
whether  or  not  he  cut  the  corner  In  so  dolsc 
theie  is  a  dispute),  and  immediately  eatstf 
into  collision  with  the  Ford  ear  driven  by 
Stereos,  which  had  been  traveling  2%  or  S 
feet  from  the  westerly  or  rl^t-hand  curb 
on  Western  avenue.  In  attempting  to  nvoid 
the  ooUlslon,  or  deflected  by  the  collision^ 
the  Ford  car  driven  by  Stereos  turned,  from 
Its  course  and  ran  across  to  the  southeast 
comer  of  the'  intersection,  up  onto  the  cnrto, 
and  Jammed  respondent  against  the  lamp 
post,  fracturing  his  left  leg  so  that  it  had 
to  be  amputated  below  the  knee.  Damages 
were  claimed  against  Stereos  (and  wife)  up- 
on the  grouud  that  he  was  negligent  and 
reckless  In  driving  his  car  at  a  high,  danger- 
ous, and  unlawful  rate  of  speed;  against 
Wilson  (and  wife)  upon  the  ground  that  he 
was  driving  at  an  Illegal  and  excessive  rate 
of  speed,  and  because  he  was  cutting  across 
the  corner  of  the  intersection,  making  a 
short,  sharp  turn,  and  unlawfully  intersect- 
ing the  course  of  the  Stereos  car;  and 
against  appellant — 

"that  the  collision  between  the  automobile  driv- 
en by  the  defendant  Louis  Stereos  and  that 
driven  by  the  defendant  Benjamin  Wilson,  and 
the  consequent  Injury  to  plaintiff,  were  the 
natural  and  probable  result  of  the  act  of  the 
defendant  Smith  ft  Bloxom  in  maintaining  an 
encroachment  on  said  streets  whereby  the  driv- 
ers of  vehicles  approaching  each  other  in  the 
manner  aforesaid  were  deprived  of  the  nsnal 
view  to  be  obtained  across  the  sidewalk  space; 
that  the  unlawful  and  negligent  obstruction  of 
the  view  by  defendant  in  the  manner  aforesaid 
accentuated  the  negligence  of  the  defendants 
Louis  Stereos  and  Benjamin  Wilson  and  con- 
tributed directly  to  and  caused  the  Injury  to 
plaintiff." 

From  a  verdict  and  Judgment  thenaa 
against  each  and  all  of  the  defendants,  appel- 
lant Smith  &  Bloxom  alone  appeals. 

It  is  first  urged  that  there  was  no  substan- 
tial evidence  to  the  efTect  that  the  boxes  piled 
In  front  of  appellant's  premises  had  anything 
to  do  with  the  cause  of  the  accident  We 
have  carefully  examined  the  evidence,  and 
while  it  Is  by  no  means  clear  or  satisfactory, 
yet  defendant  Stereos  did  testify  that  the 
boxes  obstructed  his  view,  and  the  question 
thus  became  one  of  fact  for  the  Jury. 

Were  the  principles  of  law  applicable  clear- 
ly given  to  the  Jury  In  the  instructions  of 
the  court?    The  court  instructed: 

"While  there  can  be  but  one  recovery  of  dam- 
ages for  an  injury,  the  law  holds  all  those 
whose  negligent  acts  directly  contributed  or 
united  in  causing  the  injury  liable  both  jointly 
and  severally  to  the  person  injured.    I  instruct 
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^u  that,  if  yoQ  shall  find  from  a  fair  prepon- 
(Icrnnce  of  the  evidence  tliat  the  plaintiff  was 
injured  as  a  proximate  result  of  the  concurrent 
or  combined  negligence  of  two  or  more  of  the 
defendants,  and  that  the  defendants  whose  acts 
of  negligence  so  concurred  or  combined,  in  the 
I'^icjae  of  ordinary  care  and  prudence,  shonld 
liave  foreseen  that  an  injury  would  naturally 
aad  probably  liave  resulted  from  their  negli- 
gence, then  all  defendants  so  contributing  to 
plaintiff's  injury  are  jointly  and  severally  lia- 
ble." 

This  Instruction,  .we  think,  fairly  atates 
the  law,  aa  far  as  It  goes.  Bat  In  a  case  such 
as  this,  where  three  defendants  were  charged 
with  concurring  negligent  acts,  each  charged 
to  be  the  proximate  cause  of.  the  injury,  and 
where  each  appeared  separately  and  engaged 
in  defending  hlmaelf  by  attempting  to  show 
negligence  on  the  part  of  the  other,  was  tbia 
asongb?  Appellant  requested  InstroctioDs 
la  pait  as  follows: 

'In  the  present  case,  if  yon  shonld  find  that 
the  premises  of  the  defendant  Smith  Sc  Blozom 
were  kept  in  a  manner  so  as  to  be  an  nnlaw- 
fol  obstmction  to  tlie  view  of  the  defendants 
driving  their  automobiles  at  these  street  inter- 
sections, and  yet  you  should  find  that  the  man- 
ner in  which  the  defendants  operated  their  au- 
tomobiles or  either  of  them  was  such  in  itself 
la  to  I>e  sufficient  to  produce  this  collision  and 
injury  to  the  plaintiff,  without  the  concurrence 
of  any  obstruction  on  the  defendant  Smith  8c 
Bloxom's  premises,  then  I  charge  yon  that  you 
could  not  hold  Smith  &  Bloxom  Uable  in  this 
cue,  because  their  negligence,  if  any,  wonid 
not  have  been  the  proximate  or  efficient  cause," 

[1]  The  act,  to  be  the  proximate  cause  of 
Ihe  injury,  must  have  been  such,  that  without 
it  the  injury  would  not  have  happened.  29 
Cyc.  4S9. 

"The  defendant  may  have  been  negligent  and 
the  plaintiff  may  have  suffer^  injury,  and  a 
causal  connection  between  tlie  two  may .  have 
been  proved;  but  obviously  this  is  not  enough, 
for  there  are  other  causes  which  have  contrib- 
uted to  prodnce  the  loss  or  damage.  The  es- 
sential point  in  law  is  that  the  connection  must 
be  proved  to  be  necessary;  the  negligence  mast 
be  a  cause  but  for  which  the  injury  would  not 
have  been  suffered."  1  Sedgwick,  Damages 
(0th  Ed.)  199. 

this  principle  Is  clearly  recognized  In  Hel- 
lan  V.  Sutiply  Laundry  Co.,  94  Wash.  683, 
m  Pa&  9,  Trtiere  It  Is  said : 

"Respondent  further  argues  that  the  accident 
would  not  have  happen^  had  Corkuni  stopped 
his  car,  or  had  he  been  running  at  a  lawful  rate 
of  speed.  '  This  may  be  conceded.  But  it  is 
eqoally  trne  that,  notwithstanding  his  failure 
to  stop  and  notwithstanding  bis  excessive  speed, 
DO  accident  would  have  happened  bad  respond- 
eot's  truck  been  stopped,  or  had  it  been  run- 
ning at  a  lawful  rate  of  speed,  or  had  it  even 
Itept  to  the  right  side  of  the  intersection  and 
tjie  right  side  of  the  street" 

When  it  la  borne  in  mind  that  the  Hel- 
lan  Case  was  proceeding  to  trial  against  one 


defendant  only,  and  no  question  of  instruc- 
tions was  Involved,  but  only  the  question  of 
whether  or  not  the  court  could  determine 
as  a  matter  of  law  whose  negligence  was  the 
proximate  cause  of  the  injury.  It  will  t>» 
seen  that  there  is  notliing  in  that  case  out  ot 
harmony  with  tlie  rule  hereinabove  statedp 
and  that  the  case  as  a  whole  supports  the 
rule.  Tlds  rule  was  also  clearly  recognized 
in  Bullls  V.  BaU,  98  Wash.  342,  167  Pac. 
942,  wliere  this  court  approved  an  Instruotion 
which  told  the  jury  that  it  must  find  that 
the  accident  would  not  have  happened  with- 
out the  act  complained  of,  before  it  oould 
find  such  act  to  be  the  proximate  cause.  Nor 
do  we  think  this  court  has  ever  denied  the 
rule  where,  as  here,  it  would  be  applicable. 
We  have  carefully  examined  all  of  the  cases 
dted  by  respondent  and  find  nothing  which 
seems  to  militate  against  the  rale,  except, 
possibly,  some  language  in  the  case  of  Ja- 
quith  V.  Worden,  73  Wash.  349,  132  Pac.  33, 
48  JU  R.  A.  (N.  S.)  827.  When  the  facts  in 
that  case  are  examined,  it  clearly  appears 
that  the  "hut  for  which"  doctrine  would  not 
be  there  applicable  to  the  extent  that  it  is 
here,  because  there  the  acts  of  each  of  the 
defendants  combined  to  cause  the  accident, 
and  .without  the  act  of  negligence  of  each  no 
accident  could  have  occurred.  In  discussing 
the  requested  instruction  thought  to  be  based 
upon  the  "hut  for  which"  rule,  which  the 
trial  court  bad  .refused  to  give,  the  court 
there  said: 

"We  think  there  was  Ho  error  In  ttis  respect. 
Assuming  the  negligence  of  the  Murphys,  It  is 
obvious  that  the  concurring  negligence  of  all  the 
parties  caused  the  injury.  The  standing  ma- 
chine was  harmless  until  it  was  struck  by  the 
machine  of  these  appeUants.  When  these  agei^ 
dea  met,  the  one  active,  the  other  passive,  a 
new  condition  was  created,  which  culminated 
in  the  respondent's  injury."  '   < 

But  whether  or  not  the  court  then. had  .in. 
mind  the  "but  for  which"  doctrine,  it  ap- 
proved in  that  same  case  an  instruction  given 
on  behalf  of  appellant  Murphy  in  the  follo,w- 
Ing  language: 

"If  you  believe  from  a  fair  preponderance  of 
the  evidence  that  the  accident  and  injury  to  the ' 
plaintiff  occurred  by  reason  ot  negligence  on  tbft' 
part  of  the  defendant  Wade,  and  that  the  de- 
fendant Edward  D.  Murphy  was  also  negligent, 
either  by  his  own  act  or  by  the  act  of  the  de- 
fendant Floyd  B.  Murphy,  done  or  performed 
with  his  authority,  expressed  or  implied,  and) 
that  but  for  the  negligent  act  of  the  defcniflntt^ 
Murphy  ike  aocident  would  not  have  occ»rrei,\ 
then  and  in  that  event  you  should  find  a. .ver- 
dict against  all  of  the  defendants."    (The  italic^ 
we  have  supplied  for  this  occasicm.) 

This  doctrine  is  generally  recognized  in 
other  states.  Strojny  v.  QriflBn  Wheel, Co., 
116  lU.  App.  650;  Johnson-  V.  Northwestern 
Tel.  Exch.  Co.,  48  Minn.  438;  61  N.  W.  225; 
29  Cyc.  489,  and  eases  there  cited. 
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[21  The  nature  of  the  negligence  chsryred 
as  against  appellant  as  compared  with  the 
negligence  charged  against  the  other  defend- 
ants, the  uncertain  and  unsatisfactory  na- 
ture of  the  testimony  tending  to  show  that 
the  act  of  appellant  in  piling  boxes  upon  the 
sidewalk  entered  Into  the  matter  at  all,  and 
the  conflicting  interests  of  the  several  de- 
fendants, all  tend  to  make  this  peculiarly  a 
case  In  which  the  attention  of  the  Jury  should 
have  been  directly  and  squarely  called  to  the 
rule  of  law  which  we  have  been  discussing; 
and  proper  Instructions  upon  that  subject 
having  been  requested,  it  was  error  to  refuse 
to  give  them. 

The  Judgment,  as  to  the  appellant  only,  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

HOIiCOMB,  O.  J.,  and  MACKINTOSH, 
MAIN,  and  MITCHELL,  JJ.,  concur. 


(107  Wasb.  688) 

STATU  T.  BMOND8.    (No.  16236.) 

(Supreme  (3ourt  of  Washington.    July  29, 
1919.) 

1,  CoNSTiTtrnowAi.  Law  *=938— Vaumtt  or 
Statute. 

A  court  cannot  declare  a  legislative  act  in- 
valid unless  it  offends  some  constitutional  pro- 
vision. 

2.  InTOXICATINO  LiQpOHB  €=al6— iLLKGAl,  IS- 
SUANCE   or    PBK8CBIPTI0N8  —  VaUDITT    OT 

Statutb. 
Initiative  Measure  No.  3  (Laws  1915,  p.  6) 
I  8,  providing,  among  other  things,  that  it  shall 
b«  unlawful  for  a  physician,  after  he  has  been 
convicted  a  second  time  of  a  violation  of  any 
of  the  provisions  of  the  act,  to  thereafter  write 
any  prescriptions  for  the  furnishing,  delivery, 
or  sale  of  intoxicating  liquor,  is  valid. 

8.  CRIMINAL  Law  «=9822(1)— Instkuctions— 
Constbuction  as  a  Wholb. 
A  conviction  will  not  be  reversed  by  rea- 
son of  an  incorrect  statement  of  law  in  an  in- 
struction, where  it  is  plain  that  the  Jury  could 
not  have  been  misled  thereby,  viewing  the  in- 
Btmctions  as  a  whole. 

4.  CaiviNAL  Law  <e=>368(6)  —  Etidbrcb  — 
Proof  op  Other  Crimes. 
In  a  prosecution,  under  Initiative  Measure 
No.  3  (Laws  1915,  p.  6)  |  8,  providing  that  it 
shall  be  unlawful  for  a  physician,  after  he  has 
been  convicted  a  second  time  of  a  violation  of 
any  of  the  provisions  of  the  act,  to  thereafter 
write  any  prescriptions  for  the  furnishing,  de- 
livery, or  sale  of  intoxicating  liquor,  it  was  not 
error  to  permit  the  state  to  show  that  defend- 
ant had  been  three  times  convicted  of  violating 
the  prohibition  law. 

Department  1. 

An>eal  from  Snperior  C3oart,  King  County ; 
A.  W.  Prater,  Judge. 


W.  O.  Emonds  was  convicted  of  issuing  a 
prescription  for  Intoxicating  liquor  after  he 
had  been  twice  convicted  of  unlawfully  issu- 
ing such  prescriptions,  and  be  appeals.  Af- 
firmed. 

Edward  H.  Chavelle  and  Jas.  A.  Dougan, 
both  of  Seattle,  for  appellant. 

Fred  O.  Brown  and  T.  H.  Patterson,  both 
of  Seattle,  for  the  State. 

MAIN,  3.  The  defendant,  a  regularly 
licensed  physician,  was  charged  by  the  in- 
formation with  the  crime  of  Issuing  a  pre- 
scription for  tntoxtcating  liquor  after  he  had 
been  twice  convicted  of  unlawfully  issuing 
such  prescriptions.  The  trial  resulted  In  a 
verdict  of  guilty.  From  the  Judgment  enter- 
ed on  the  verdict  the  appeal  is  prosecuted. 

Section  8  of  initiative  measure  No.  3,  Laws 
of  1915,  p.  6,  among  other  things,  provides 
that  It  shall  be  unlawful  for  a  physician, 
after  he  has  been  convicted  a  second  time  of 
a  violation  of  any  of  the  provisions  of  the 
act,  to  thereafter  write  any  prescription  for 
the  furnishing,  delivery,  or  sale  of  intoxicat- 
ing liquor. 

Prior  to  being  charged  in  this  case  the  ap- 
pellant had  been  convicted  three  times  of 
issuing  prescriptions  for  intoxicating  liquor 
when  he  bad  no  good  reason  to  believe  that 
the  persons  to  whom  such  prescriptions  were 
issued  were  actually  sick  and  that  the  liquor 
was  required  as  a  medicine. 

The  appellant  first  claims  that  the  legisla- 
tive power  of  the  state,  whether  by  Initiative 
measure  or  an  act  passed  by  the  Legislatnre, 
could  not  deprive  a  regularly  licensed  ptaysi-* 
clan  of  the  right  or  privilege  of  prescribing 
Intoxicating  liquor  as  a  medidne,  if  he  be- 
lieved the  patient's  condition  required  It  It 
is  admitted  that  for  such  ofTenses  as  that 
with  which  the  appellant  Is  here  charged  It 
would  have  been  proper  to  have  deprived 
blni  of  the  right  to  practice  medidne  entirely. 

[1,21  No  constitutional  provision  is  called 
to  our  attention  which  it  Is  claimed  the  law 
here  assailed  violates.  No  authority  has 
been  presented  which  holds  that  tbe  court 
may  declare  a  legislative  act  invalid  when  it 
does  not  offend  against  some  constltntional 
provlsioni  Tbe  limitations  upon  the  legisla- 
tive power  must  be  found.  If  at  all,  In  con- 
stitutional enactments,  and  not  In  ttie  Judg- 
ment or  discretion  of  the  courts.  The  law 
complained  of  was  a  valid  exerdae  of  legla- 
latlve  power. 

[3]  The  appellant  also  objects  to  an  In- 
struction given  by  the  trial  court  In  submit- 
ting the  cause  to  tbe  Jury,  wherein  it  was 
said  that,  if  the  accused  had  been  twice  con- 
victed under  the  statutes  relating  to  Intoxi- 
cating liquor,  it  would  be  unlawful  for  him 
to  Issue  prescriptions.  The  objection  to  this 
instruction  is  that  it  did  not  limit  his  right  to 
issue  a  prescription  for  intoxicating  liqnor- 
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but  wan  broad  enough  to  Indude  any  pre- 
■ciiptlon. 

While  the  Instnictlon  Is  not  a  correct  state- 
ment of  the  law  It  neverthelees  waa  not  prej- 
udicial. In  other  Instructions  the  Jury  were 
ipedflcally  and  directly  told  that  before  the 
accused  conld  be  convicted  In  this  action  It 
vas  necessary  that  the  evidence  should  show 
that  he  had  issued  a  prescription  for  Intoxi- 
cating liquor  after  having  been  twice  oon- 
Ticted  of  violation  of  the  law  relating  to  the 
iMQance  of  prescrlptlona  for  intoxicating 
liquor. 

The  instructions  aa  a  whole  stated  the  law 
correctly,  and  the  error  complained  of  does 
not  constitute  reversible  error.  It  is  plain 
tbat  the  Jury  could  not  have  been  misled  by 
the  erroneous  general  statement  of  the  law 
which  Is  crltidKed.  State  t.  Carter,  IS  Wash. 
121,  46  Pac.  745;  State  v.  Shea,  78  Wash. 
m.  139  Pac.  203. 

[4]  Upon  the  trial,  evidence  was  admitted 
(bowing  tbat  prior  to  this  charge  the  defend- 
int  had  been  three  times  convicted  of  violat- 
ing the  prohibition  law.  It  is  claimed  that, 
since  the  statute  makes  it  unlawful  for  a 
pbygldan  to  issue  a  prescription  for  intoxi- 
cating liquor  after  having  tieen  twice  convict- 
ed of  unlawfully  issuing  such  prescriptions, 
it  was  error  to  permit  proof  of  more  than 
tbat  number.  There  is  no  merit  in  this  con- 
tention. The  state  was  not  required  to  cease 
the  Introduction  of  proof  when  it  had  offered 
iQWdent  evidence  to  carry  the  case  to  the 
Jury  and  sustain  a  conviction. 

The  Judgment  is  affirmed. 

MITCHETX  and  TOLMAN,  JJ.,  concur. 
HOUX>MB,  C.  J.,  took  no  part 
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ZITTEL  et  aL  v.  METER  et  aL    (No.  15276.) 

(Snpieme  Court  of  Washington.    July  14, 
1919.) 

FkAuDs,    Statdte  or  4=>119(1>— Opkbatior 

— AOENCT  AS  TO  LAND— FBAUD  OF  AOENT. 

Tlie  fraud  ot  an  agent  employed  to  pur- 
diase  real  estate  for  bis  principal  may  not  be 
avoided  by  the  plea  that  bis  agency  was  not 
evideoced  in  writing. 

Departmoit  1. 

Appeal  from  Superior  Conrt,  Grant  0(ran> 
ty;  Sam  B.  HIU,  Judge. 

Actions  by  Jacob  Zittel  and  another  against 
Edward  F.  Meyer  and  others,  consolidated 
with  actions  by  others.  From  an  adverse 
decree  Meyer  and  others  appeaL    Affirmed. 

See,  also,  180  Pac.  921. 
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J.  P.  Ball  and  Wm.  T.  O.  Ball,  both  of 
Seattle,  for  appellants. 

Daniel  T.  Cross,  of  Ephrata,  and  Jones  ft 
RlddeU,  of  Seattle^  for  req>ondents. 

MACKINTOSH,  J.  The  respondents,  Zit- 
tel and  Holzkamp,  and  appellant  Meyer,  by 
an  oral  agreement,  purchased  lands  in  Orant 
county  for  their  Joint  account  The  respond- 
ents were  to  furnish  the  money  to  make  the 
initial  payments  and  take  title  to  the  prop- 
erty, and  Meyer  was,  within  one  year  there- 
after, to  pay  to  them  the  portion  of  the  pur- 
Chase  price  corresponding  to  such  interest  as 
he  might  desire  in  the  lands.  Meyer  was  to 
negotiate  the  purchase  of  the  property,  and 
under  this  agreement  various  tracts  were  ac- 
quired. Through  sundry  and  divers  manli>- 
ulatlous,  Meyer  had  transferred  to  respond- 
ents a  portion  of  the  property  and  retained 
title  to  a  portion  in  himself.  It  is  unneces- 
sary to  follow  the  tortuous  trail  that  Meyer 
pursued ;  it  is  sufficient  to  say  tbat  they  re- 
sulted In  securing  440  acres  of  property,  the 
real  purchase  price  of  which  was  $7,400,  but 
which  cost  the  respondents  $6,250  in  cash,  of 
which  Meyer  retained  $2,250  for  himself,  and 
in  addition  a  note  of  one  of  the  respondents 
in  the  sum  of  $200,  and  mortgages  aggregat- 
ing $9,850  upon  the  300  acres  of  land  which 
were  transferred  to  the  respondents  and 
mortgages  for  $3,400,  being  the  balance  of 
the  purchase  price.  In  other  words,  the  ven- 
ture as  It  now  stands  shows  the  respondents 
to  have  Invested  $6,250  in  cash,  to  owe  $10,- 
050  to  Meyer  and  $3,400  to  the  original  own- 
ers of  the  property,  and  they  have  title  to 
800  acres;  Meyer  has  title  to  140  acres  and 
bas  $2,250  in  cash,  and  has  owing  him  by  the 
respondents  $10,050. 

Two  actions  were  begun  by  the  resitond- 
ents  t6  clear  up  this  situation,  and  two  ac- 
tions were  also  begun  by  the  holders  of  mort- 
gages given  to  Meyer's  representatives  for 
the  purpose  of  foreclosure.  These  various  ac- 
tions were  consolidated  and  are  here  as  one. 

The  contention  of  the  appellants  is  that 
all  the  arrangements  between  the  parties 
having  been  oral,  the  statute  of  frauds  pre- 
vents the  Impreasing  of  any  trust  upon  the 
property  in  the  hands  of  Meyer  or  his  dum- 
my representatives.  In  Stewart  v.  Preston, 
77,  Wash.  559,  137  Paa  993,  we  committed 
ourselves  to  the  salutary  rule  that  the  fraud 
of  an  agent  who  was  orally  employed  to  pur- 
chase real  estate  for  his  principal  may  not 
be  avoided  by  the  plea  that  his  agency  Was 
not  evidenced  In  writing. 

The  court  prepared  and  signed  voluminous 
findings  and  conclusions  based  upon  what  Is 
the  jgreat  preponderance  of  the  evidence,  and 
has  made  straight  the  crooked  places  In  these 
transactions  as  nearly  as  is  possible  under 
all  the  drcnmstances,  and  we  are  satisfied 
that  these  findings  and  conclusions  and  the 
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decree  baaed  tbereon  are  cnrrect,  and  they 
are  hereby  adopted  and  affirmed. 

HOLCOMB,  a  J.,  and  MAIN,  TOLMAN, 
and  MITCHELL,  JJ.,  concur. 
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PIERCE  y.  GLOBE  &  RUTGERS  FIRE 
INS.  CO.    (No.  15131.) 

(Supreme  Court  of  Washington.    July  8,  1919.) 

1.  INSTJBANCE     <8=»548  —   FlBB   IRBITBANCE  — 

Failubk  to  Appeab  roB  Exakination  — 

Question  fob  Jubt. 
In  an  action  on  a  fire  policy,  whether  in- 
■ured  failed  without  reasonable  cause  to  appear 
at  a  certain  place  and  submit  to  examination, 
as  demanded  by  the  insurance  company  under 
a  clause  in  the  policy  requiring  the  insured  to 
submit  to  examinations  under  oath  when  called 
upon  to  do  so,  held  for  the  jury. 

2.  Insttsance    ®=3548  —  Fi8«  Iksubancj!  — 

EXAIUNATIOn  OF  INSDBBD. 

The  place  where  a  loss  by  fire  occurs  is  the 
proper  place  for  an  examination  of  insured  nn- 
der  a  clause  in  the  policy  requiring  insured  to 
submit  to  examination  under  ooth  when  called 
upon  to  do  80,  nnd  neither  insurer  nor  insured 
has  the  right  to  demand  that  it  shall  take  place 
elsewhere. 

3.  TBIAL  «=a295(l)   —  IN8TBT7CIION8  —  CON- 
STBUCTION  AS  A  WUOUC. 

A  judgment  will  not  be  reversed  on  account 
of  part  of  an  instruction  whidi  would  be  im- 
proper standing  alone,  where  the  jury  could 
not  have  been  misled,  viewing  the  instmctJons 
as  a  whole. 

Department  2. 

Appeal  from  Superior  Oomrt,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Actton  by  Dorothy  Pierce  against  the 
Globe  &  Rutgers  Fire  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

H.  T.  Granger,  of  Seattle,  for  appellant 
Geo.  Olson,  Jay  C.  Allen,  and  W.  B.  Bell, 
all  of  Seattle,  for  respondent. 

PARKER,  J.  This  action  was  commenced 
In  the  superior  court  for  King  county  by  the 
plaintiff,  Dorothy  Pierce,  upon  a  fire  insur- 
ance policy  Issued  by  the  defendant  insur- 
ance company  to  J.  C.  Lewis,  providing  for 
the  payment  to  Mrs.  Pierce  and  Lewis  for 
the  loss  of  the  property,  as  their  respective 
Interests  may  appear.  The  policy  was  so 
issued  in  recognition  of  the  fact  that  Lewis 
held  possession  of  the  property  under  a  con- 
tract of  sale  from  Mrs.  Pierce,  she  retain- 
ing title  thereto  to  secure  the  payment  of 
the  balance  due  her  from  Lewis  upon  the 
purchase  price.    Lewis  being  made  a  defend- 


ant in  the  action  filed  a  cross-complnlnt,  set-, 
ting  up  his  claim  of  Interest  While  by  the 
pleadings  there  seems  to  have  been  a  slight 
disagreement  between  Mrs.  Pierce  and  Lewis 
as  to  the  amount  of  her  Interest  represented 
by  the  balance  due  her  upon  the  purchase 
price  of  the  property,  the  controversy  here 
has  to  do  only  with  the  question  of  the  liabil- 
ity of  the  insurance  company  under  the  pol- 
icy as  such  liability  may  be  affected  by  the 
acts  of  T>ewls  at  the  time  of  the  fire  caus- 
ing the  loss,  and  his  alleged  failure  to  there- 
after comply  with  the  terms  of  the  policy. 
Trial  upon  the  merits  in  the  superior  court 
sitting  with  a  Jury  resulted  in  verdict  and 
judgment  in  favor  of  Mrs.  Pierce  and  Lewis, 
awarding  them  recovery  in  the  full  amount 
of  the  policy,  from  which  the  insurance  com- 
pany has  appealed  to  this  court 

The  policy  here  in  question  Is  one  of  two 
concurrent  policies  of  $2,600  each.  The  prop- 
erty Insured  was  a  frame,  store  building  and 
a  frame  warehouse  building,  used' by  Lewis 
in  conducting  a  general  store,  which  he  also 
held  under  contract  of  sale  from  Mrd.  Pierce, 
together  with  the  buildings,  situated  in  the 
town  of  Pacific  City,  In  King  county.  Both 
buildings  were  entirely  destroyed  by  fire  on 
March  8,  1917,  while  these  policies  were  in 
force.  We  are  here  concerned  <Mly  with  the 
affirmative  defenses  made  by  the  Insnrance 
company:  That  Liewls  purposely  caused  the 
fire  to  occur  with  Intent  to  defraud  the  insur- 
ance companies;  that  he  made  false  state- 
ments under  oath  in  making  his  proof  of  loss 
such  as  to  prevent  his  recovery  under  the 
terms  of  the  i>oIicy;  and  that  he  failed  to 
submit  to  examination  under  oath  touching 
the  loss  upon  demand  therefor,  as  provided 
by  the  terms  of  the  policy,  precluding  recov- 
ery. Other  facts  will  be  noticed  as  they  may 
become  necessary  in  our  discussion  of  the 
several  contentions  made  by  counseL 

It  is  contended  by  counsel  for  the  Insur- 
ance company  that  the  trial  court  erred  in 
refusing  to  take  the  case  from  the  jury  In 
compliance  with  motions  timely  made  in  that 
behalf,  and  decide  as  a  matter  of  law  that 
there  could  be  no  recovery  upon  the  policy. 
It  is  argued  that  the  evidence  relating  to 
the  alleged  intentional  causing  of  the  fire 
by  Lewis,  and  also  the  evidence  relating  to 
alleged  false  statements  made  by  him  under 
oath  in  the  making  of  his  proof  of  loss,  was 
such  as  to  call  for  the  deciding  of  the  case 
against  the  Insured  by  the  court  as  a  mat- 
ter of  law.  Our  review  of  the  evidence  quite 
convinces  us  that  these  were  questions  of 
fact  calling  for  decision  by  the  jury,  rather 
than  by  the  court  as  matters  of  law.  The 
evidence  touching  these  questions  was  con- 
flicting. We  think  this  branch  of  the  case 
does  not  call  for  further  discussion. 

It  is  furSier  contended  that  the  trial  court 
should  have  taken  the  case  from  the  jury  and 
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decided  an'  a  matfet  of  law  that  there  eould 
be  ilo'  recovery  upou'  the!  policy,  because  t^^' 
Is  failed  to  submit  to  examination  under  oatii 
npoi)  demand  therefor,  made  by  a  representa- 
tive of  \b6  Insurance  company  under  the  fol- 
lowing prorislons  of  the  policy: 

"The-  insured,  as  often  as  required,  shall 
*  *  *  submit  to  examinations  under  oath  by 
any  person  named  by  this  company,  and  suh- 
•cribe  the  same. 

"No  suit  or  action  on  this  policy  for  thi  re- 
covery of  any  claim,  shall  be  sustainable  In  any 
court  of  law  or  equity  until  after  full  compli- 
ance by  the  insured  with  all  the  foregoing  re- 
Onirements.    •    •    •" 

On  May  23,  1917,  a  representative  of  the 
insurance  company  sent  by  mall  to  Lewis  at 
Pacific  City  the  following  notice  and  demand: 

Ton  are  hereby  notified  to  appear  at  2:30 
p.  m.  on  Monday,  the  28th  Inst.,  before  S.  H. 
Steele,  notary  public.  Room  1115  Alaska  Build- 
ing, Seattle,  WaBhington,  for  examination  un- 
der oath  as  provided  for  in  the  conditions  of 
•aid  policy." 

nita  notice  was  received  by  Lewis  at 
Padflc  City  on  the  following  day.  Prior  to 
that  time  investigation  had  been  Instituted 
and  made  by  the  pnbUc  authorities,  looking 
to  the  prosecution  of  Lewis  criminally  for 
causing  the  burning  of  the  property  with  In- 
tent to  defraud  the  insurance  companies. 
We  think  the  Jnry  might  well  have  believed 
from  the  evidence  that  this  investigation 
was  at  the  Instance  of  a  representative  of 
this  and  other  Insurance  companies.  A  few 
days  after  receiving  the  notice,  Lewis  learned 
that  steps  were  being  taken  looking  to  his 
prosecution  for  causing  the  fire  to  defraud 
the  Insurance  companies.  During  the  fore- 
noon of  May  28th,  he  went  to  Seattle,  which 
is  some  25  miles  distant  from  Pacific  City, 
going  direct  to  the  office  of  the  prosecuting 
attorney,  Intending  to  go  to  Mr.  Steele's  of- 
fice in  the  afternoon  at  2:30  in  response  to 
the  notice  for  him  to  appear  there  at  that 
time  for  examination.  Soon  after  arriving 
at  the  prosecuting  attorney's  office,  he  was 
questioned  at  length  touching  the  fire  and 
the  property,  In  the  presence  of  a  deputy 
prosecuting  attorney  and  one  Oroce ;  the  lat- 
ter, as  the  Jury  might  well  believe,  being  a 
representative  of  this  and  other  interested 
Insurance  companies.  Groce  made  notes  of 
what  Lewis  then  said  in  answer  to  questions 
propounded  to  him.  Immediately  following 
this  questioning  of  Lewis,  a  deputy  sheriff 
was  called  into  the  office,  and  Lewis  was  ar- 
rested under  a  warrant  whidi  had  been 
theretofore  issued.  We  assume  that  the  war- 
rant was  Issued  upon  a  charge  of  arson  In 
connection  with  the  fire,  though  the  record 
before  us  Is  not  specific  as  to  the  exact  na- 
ture of  the  charge.  He  claims  he  was  not 
able  to  procure  his  release  upon  bail  for  two 
or  three  days  following  his  arrest,  and  hence 
was  oUiged  to  remain  in  Jail  and  was  pre- 
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vented  from,  going  to  "Steele's  office'  on'  the 
afternoon  of  May  28th,  tor  examinatibn  in 
compliance  'Wltb  the  notice  fram  the  insur- 
ance company.  The  place  where  Lewis  was . 
confined  in  Jail  was  but  a  few  blocks' from 
Steele's  office  in  Seattle,  and  we  think  the  Jn- 
ry might  well  have  believed  from  the  evl-' 
dence  that  the  representative  of  the  company 
who  was  to  conduct  the  examination  of  Lew-, 
is  in  Steele's  office  knew  at  the  time  that  Lew- 
la  was  arrested  and  could  be  found  at  t^e 
Jail.  No  effort  was  made  to  see  Lewis  and, 
examine  him  there.  No  further  demand  was 
made  upon  Lewis  by  any  one  that  he  sub- 
mit to  examination.  He  was  released  from 
Jail  upon  ball  furnished  a  few  days  after  his 
arrest,  and  he  thereafter  made  no  further 
effort  to  present  himself  at  Steele's  office  for 
examination. 

[1, 2]  The  trial  court  submitted  to  the  jury 
the  question  of  whether  or  not  Lewis  failed 
without  reasonable  cause  to  submit  iUmselt 
for  examination,  and  the  effect  of  the  July's 
verdict  was  that  he  did  not  so  fall.  We  are 
of  the  opinion  that  under  the  circumstances 
it  could  not  be  decided  as  a  matter  of  law' 
that  Lewis  failed  without  reasonable  canse^ 
to  appear  at  Steele's  office  and  sabmlt  to  ez> 
amlnatlon,  as  demanded  by  the  Insurance 
company,  and  that  the  trial  court  did  not  err 
to  the  prejudice  of  the  insurance  company  In 
leaving  that  question  for  the  Jury  to  decide.' 
This  conclusion  finds  support  in  what  may 
be  regarded  as  the  leading  decision  upon 
that  subject,  in  Phillips  v.  Protection  Jna 
Co.,  14  Mo.  221.  It  is  furtber  argued  in  this' 
connection  that  Levels  should  have  gone  to 
Steele's  office  and  offered  to  submit  to  exain-' 
ination,  after  he  was  released  from  ,Jal}.' 
But  we  are  equally  clear  that  it  could  not 
be 'so  decided  as  a  matter  of  law,  especial- 
ly in  view  of  the  fact  that  the  place  of. ex-' 
amination  was  some  25  miles-from  the  place' 
of  the  fire  and  Lewis'  residence.  The  ^aw 
touching  Lewis'  obligation  to  appear  at  soine 
place  other  than.  Pacific  City  for  examination 
la,  as  stated  in  14  R.  C.  L.  1342,  as  follows: 

"The  place  where  the  loss  occurs  is  thf  proper , 
place  for  the  examination,  and  neither  the  in- 
surance company  nor  the  insured  has, the  right' 
to  demand  that  it  shall  take  place  els^here.'" 

[3]  It  is  contended  tha^  the  trial  canrt 
erred  to  the  prejudice  of  the  Insurance  com- , 
pany  In  concluding  one  of  its  instructions  to ' 
the  Jnry  in  language  as  follows: 

"So  unless  you  find  that  the  fire  occurred  or 
that  the  buildings  were  destroyed  because  of 
criminal  fault  on  the  part  of  the  defendant  Lew- 
is, you  should  not  consider  the  evidence  at  all 
as  to  the  value  of  the  buildings." 

We  have  noticed  that  the  bulldl;igs  were 
totally  destroyed  by  the  fire.  It  follows 
therefore  that  the  amount  of  the  recovery  un- 
der the  policy,  If  any  recovery  could  be  had 
at  all,  would  be  the  amoont  stated 'in  the 
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policy,  as  provided  In  section  6059 — ^105V&, 
Bern.  Code,  as  follows: 

"Whenever  •  •  •  tlie  property  insured 
shall  be  wholly  destroyed,  without  criminal 
fault  on  the  part  of  the  insured,  or  his  assigns, 
the  amount  of  insurance  written  in  such  policy 
shall  be  taken  conclusively  to  be  the  true  value 
of  the  property  when  insured,  and  the  true 
amount  of  the  loss  and  measure  of  damages 
when  destroyed.    •    •    • " 

It  was  In  stating  the  law  as  embodlcKa  In 
tbls  section,  and  the  rights  of  the  insured 
thereunder.  In  so  far  as  the  amount  of  their 
recovery  alone  was  concerned,  if  they  be 
awarded  recovery,  that  the  court  used  the 
above-quoted  language.  The  argument  of 
counsel  is  that  this  quoted  language  of  the  in- 
struction In  effect  advised  the  Jury  not  to  con- 
sider the  evidence  of  the  value  of  the  build- 
ings as  bearing  upon  the  question  of  Lewis 
having  sworn  falsely  in  his  proof  of  loss 
touching  the  value  of  the  buildings.  It  seems 
to  us  the  question  of  the  value  of  the  build- 
ings was  only  incidental  to  the  question  of 
willful  overinsurunce  on  the  part  of  Lewis, 
which  In  turn  was  only  incidental  to  the  ques- 
tion of  his  having  purposely  caused  the  fire 
with  intent  to  defraud  the  insurance  com- 
pany. Reading  the  obove-^juoted  language 
of  the  instruction  complained  of  without  ref- 
erence to  the  whole  of  that  instruction,  of 
which  It  was  a  part,  and  without  reference 
to  the  other  Instructions,  it  may  be  subject 
to  some  criticism ;  but  the  whole  of  that  par- 
ticular instruction  related  alone  to  the 
amount  the  insured  were  entitled  to  recover. 
If  any  recovery  was  to  be  awarded  them; 
and  there  were  other  Instructions  fully  and 
plainly  advising  the  Jury  that  false 
swearing  on  the  part  of  Lewis  in  his  proof 
of  loss,  even  as  to  the  value  of  the  buildings, 
would  defeat  recovery  under  the  policy. 
Viewing  the  Instructions  as  a  whole,  we 
think  the  Jury  was  not  misled  to  the  prej- 
udice of  the  insurance  company  by  the 
court's  language  above  quoted. 

Other  claims  of  error  we  think  are  so 
plainly  without  merit  as  not  to  require  fur- 
ther ^scusslon. 

The  Judgment  Is  a£Brmed. 

HOTX:;OMB,  O.  J.,  and  MOUNT  and  PDI*- 
UCRTOM,  JJ.,  concur. 


PIERCE!  T.  SKCtTRTTI  INS.  00. 
(No.  15133.) 

(Supreme  Court  of  Washington.    July  8,  1019.) 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
B«Mett  Smith,  Judge. 


Action  by  Dorothy  Pierce  against  die  Seeori' 
ty  Insurance  Company.  Judgment  'for  plain* 
tiff,  and  defendant  appeals.    Affirmed. 

E.  T.  Granger,  of  Settle,  for  appellant 
George  Olson,  Jay  C.  Allen,  and  W.  B.  Bell, 
all  of  Seattle,  for  respondent. 

PER  CURIAM.  This  is  an  action  upon  an 
insurance  policy  issued  by  the  defendant  in- 
surance company  to  J.  C.  Lewis,  and  prcyviding 
that  loss,  if  any,  shall  l>e  payable  to  Mrs.  Pierce 
and  Lewis,  as  their  respective  interests  may  ap- 
pear. 

The  insurance  here  in  question  is  upon  the 
same  property  and  is  concurrent  with  that  in- 
volved in  the  case  of  Dorothy  Pierce  v.  Globe 
ft  Rutgers  Fire  Insurance  Co.,  104  Wash.  — , 
182  Pac.  686,  just  decided  by  us.  The  only  ques- 
tion here  to  be  considered  is  as  to  whether  or 
not  it  can  be  decided  as  a  matter  of  law  that 
the  insured  shall  be  precluded  from  recovering: 
under  the  policy  berause  of  the  failure  of  Lew- 
is, without  reasonable  excuse,  to  submit  to  an 
examination  under  oath  by  a  representative  of 
the  insurance  company.  The  fnetg  disclosed  by 
this  record  touching  that  question  are  in  sub- 
stance the  snme  as  in  the  Globe  &  Ruteers  Fire 
Insurance  Company  Case.  The  trial  in  this 
case  was  before  a  jury,  which  found  against  the 
insurance  company,  as  in  that  case.  A  dia- 
ruRsinn  of  .this  question  would  he  but  to  repeat 
in  substance  what  we  said  in  that  case. 

The  judgment  is  affirmed. 


PIERCE  T.  GENERAL  FIRE  ASSUB.  CO. 
(No.  15132.) 

(Supreme  Court  of  Wasttington.    July  8,  1910.) 

Department  2. 

Appeal  from .  Superior  Court,  King  0>unty: 
King  Dykeman,  Judge. 

Action  by  Dorothy  Pierce  against  the  General 
Fire  Assurance  Company.  Judgment  fur  plain- 
tiff,  and  defendant  appeala     Affirmed. 

H.  T.  Granger,  of  Seattle,  for  upiiellant. 
Gea  Olson,  Jay  C.  Allun,  and  W.  it.  Bell,  all 
of  Seattle,  for  respondent 

PER  CURIAM.  This  is  an  action  upon  an 
insurance  policy  Issued  by  the  defendant  assur- 
ance company  to  J.  C.  I^ewis,  and  proridiug 
that  loss,  if  any,  shall  be  payable  to  Mra.  Plerc* 
and  Lewis  as  their  respective  interests  may  ap- 
pear. 

The  insurance  here  in  qn,e8tion  was  upon  the 
equipment  of  a  store  conducted  by  Lewis,  which 
he  held  under  a  contract  of  sale  from  Mra. 
Pierce.  The  loss  was  caused  by  the  same  fire 
which  destroyed  the  bnihiings  covered  by  in- 
surance involved  in  the  cases  of  Dorothy  Pierc* 
V.  Globe  &  Rutgers  Fire  Insurance  Co.,  104 
Wash.  — ,  182  I'ac.  586,  and  Dorothy  Pierce 
V.  Security  Insurance  Co.,  104  Wash.  — ,  182 
Pac.  588,  just  decided  by  us.  The  question  aa 
to  whether  or  not  it  can  be  decided  as  a  matter 
of  law  that  the  insured  shall  be  precluded  from 
recovery  upon  the  policy  because  of  the  failure 
of  Lewis,  without  reasonable  excuse,  to  submit 
to  an  examination  under  oath  by  a  reptesenta.- 
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thre  of  the  assDrance  company,  fa  the  main  qaee- 
tion  presented  for  conaideratlon  upon  thia  ap- 
peal The  facta  diacloaed  by  this  record  tondi- 
ing  that  qneation  are  in  substance  the  same  as 
in  the  Globe  &  Rutgers  Fire  Insarance  Co. 
Case.  The  trial  in  thia  case  was  before  a  Jury, 
which  found  against  the  assurance  company,  as 
in  that  case.  A  discussion  of  this  question 
would  he  but  to  repeat  In  substance  what  we 
said  in  that  case. 

Some  other  claims  of  error  are  made  and 
very  briefly  argnr>d  by  counsel  (or  the  asxur- 
anee  company.  These  we  have  examined,  and 
drem  it  sufBdent  to  say  that  they  do  not  call 
for  revensal. 

Xh«  Judgment  fa  affirmed. 


(UT  Vasb.  650 

8ABTN  T.  SMITH.    (Na  15216.) 
{Supreme  Court  of  Washington.    July  24, 1019.) 

MORTOAOES  €=9413— SlCORD  MOBTOAQB— RS> 
VIVAL  OF  LJKN. 

Where  an  owner  of  property  coverpd  by  two 
mortgages  made  a  fictitious  sale  of  bis  equity 
after  foreclosure  of  the  second  mortgage,  and 
then  agreed  with  the  first  mortgagpe  that  that 
mortgage  should  be  foreclosed,  the  amount  of  the 
debt  paid  in  installments,  and  the  certificate  of 
sale  transferred  to  him  after  bis  dincharge  in 
bankruptcy,  ho  cannot  enjoin  the  sate  of  the 
property  nnder  foreclosure  of  the  second  mort- 
gage, even  though,  if  bis  sale  of  the  equity  bad 
been  bona  fide  and  he  thereafter  acquired  the 
lien  of  the  first  mortgage,  the  second  would  not 
have  been  revived. 

DppartineDt  1. 

Appeal  from  Superior  Conrt,  Franklin 
Connty:  John  Tmaz,  Judge. 

Action  by  R.  Ia  Sabin  axnlmit  O.  W.  Smith. 
From  an  order  denying  defendant's  applica- 
tion for  an  Injunction  reatratntnit  the  Mile  of 
property  under  nlalntilTa  mortgage,  defend- 
ant  appeals.    Affirmed. 

M.  M.  Monlton,  of  Rennewtck,  and  Gerard 
Rj7.ek,  of  Pnsco,  for  appellant. 
M.  L.  Drlscoll,  of  Pasco,  for  respondent 

ttACKTNTOSH.  J.  In  Kahlotus,  the  ap- 
pellant and  his  brother  A.  A.  Smith,  were  en- 
gaged In  the  general  mermntlle  business,  and 
In  the  year  1900  A.  A.  Smith  rerlred,  and  the 
atipellant  continued  in  the  business.  On 
May  2,  1911,  the  appellant  roortKafted  the 
store  projierty  for  $3,000,  and  on  May  20, 
1012.  as  security  for  various  debts  Iouk  past 
due,  mnde  a  second  mortgage  to  the  respond- 
ent, who,  on  December  2S,  1012,  began  fore- 
doenre  of  this  second  mortgage,  the  flnni 
decree  In  which  action  was  filed  on  July  18, 
191.t.  On  January  16,  1013,  the  appellant 
deeded  the  property  to  his  .brother  A.  A. 
Smith.  The  consideration  for  this  convey- 
ance **waB  the  satisfaction  of  debts  owing 
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A.  A.  Smith,  for  partnership  notes  collected 
by  the  appellant"  At  the  same  time,  the 
appellant  transferred  his  stock  of  merchan- 
dise to  A.  A.  Smith,  who  took  possession  of 
the  real  estate  and  merchandise,  which  lat- 
ter was  subsequently  taken  by  the  creditors, 
and  A.  A.  Smith  removed  from  Kahlotus. 

The  deed  to  A.  A.  Smith  provided  that  it 
was  subject  to  both  the  first  and  second 
mortgages,  and  he  assumed  them  and  agreed 
to  pay  them'.  On  September  24,  lOl.t,  the 
first  mortgagees  began  an  action  to  foreclose^ 
making  the  respondent  a  party.  A  decree 
was  entered  finding  that  the  respondent's 
rights  were  inferior  as  being  those  of  a 
second  mortgagee,  Tlie  property  was  sold, 
and  a  certificate  of  sale  was  isstued  to  the 
Conne<-tlcut  Investment  Company  on  April 
22,  1014,  this  company  being  the  agent  of  the 
first  mortgagees.  After  the  transfer  by  the 
appellant  of  his  property  to  A.  A.  Smith,  the 
arpellant  became  Insolvent  and  went  to 
Cannda.  Some  months  later  he  returned, 
and  with  bis  mother-in-law  orgnnlxed  the 
Kahlotus  Mercantile  Company,  of  whi<h  he 
owned  one  share  and  she  owned  the  reiimin- 
der.  This  company  then  started  up  the  Inisl- 
ness  In  the  same  location  that  the  nppellnnt 
and  bis  brother  had  fonnerly  nwd.  On 
Miirch  10,  1014.  this  company  entererl  Into  a 
contract  with  the  Connectic-nt  lnveHt\iient 
Company,  whereby  the  hitter  coiiipiiuy 
agreed  to  sell  the  property  In  controversy  to 
the  Kahlotus  Mercantile  Coni|wiiy.  This 
agreement  made  before  foreclosure  was  that 
redemption  could  be  had  by  pn.vlng  the  mort- 
gage Indebtedness  at  any  time,  either  liefore 
or  after  the  statutory  time  of  redeni|)tl<m.  at 
the  convenience  of  the  apiiellant :  the  agree- 
ment being  that  the  appellant  was  to  imy  oft 
the  debt  at  the  rate  of  $.H0  per  month.  On 
May  28,  1014,  the  appellant  was  adjudged 
bankrupt,  receiving  his  disctmrge  in  Octolier, 
1014.  In  Jnl.v,  1014,  the  building  upon  the 
property  bnmed,  and  the  Insurance  was  paid 
over  to  the  Connecticut  Investment  romimny 
and  credited  on  the  contract  with  the  Kah- 
Intns  Mercantile  Company.  I<nter  In  1014 
the  Kahlotus  Mercnntlle  CoiniNiny  censed 
business,  its  assets  were  divided,  anil  In  De- 
cember, 1014,  an  assignment  of  the  i-ertificate 
of  sale  was  made  by  the  Connecticut  Invest- 
ment Company  to  the  nppelliint,  and  the 
sherlfTs  deed  to  the  property  was  made  to 
the  appellant  In  Septenib<>r,  1010.  H.v  the 
receipt  of  the  insurance  money  by  the  first 
mortgagees  or  their  agent  the  entire  first 
mortgage,  together  with  costs,  attorney's 
fees,  and  all  charges  had  been  paid  and  a 
surplus  remained  in  the  hands  of  the  flrat 
mortgagees,  which  was  the  pro|)erty  of  ap- 
pellant In  1917  the  respondent  nttempte<l  to 
sell  the  real  estate  under  execution  on  his 
Judgment  of  forclosure,  and  the  appellant 
sought  a  temporary  injunction  to  restrain 
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that  sale. .  Being  nnsocceBsful  in  the  lower 
court,  he  has  renewed  bis  apidlcatlon  here. 
The  object  sought  by  the  appellant  is  to 
have  annulled  the  mortgage  which  he  placed 
npon  hia  property  and  set  aside  the  lien 
thereof,  and  to  prevent  the  enforcement  of 
his  liability  as  mortgagor,  and  to  free  his 
land  from  all  liability  nnder  the  covenants  of 
his  mortgage.  After  the  respondent  had  be- 
gan the  fore<do8are  action  the  appellant  be- 
gan his  efforts  to  accomplish  the  result  which 
he  seeks  by  this  injunction.  With  the  intent 
to  relieve  himself  from  his  debt  he  conveyed 
his  property  by  fictitious  deeds  to  his  rela- 
tives, to  be  held  by  them  for  him,  and  pro- 
cured the  collusive  foreclosure  of  his  first 
mortgage  upon  the  property  here  involved, 
on  an  agreement  and  understanding  with  the 
mortgagees,  and  made  before  the  foreclosure 
action  was  begun,  that  the  property  could  be 
redeemed  by  the  apiiellant  paying  the  mort- 
gage Indebtedness  at  any  time  either  before 
or  after  the  statutory  period  of  redemption. 
With  the  title  to  the  property  thus  apparent- 
ly disconnected  from  him,  he  then  proceeded 
to  have  himself  adjudicated  a  bankrupt,  and 
wiped  out  his  personal  liability.  With  his 
record  thus  dear,  be  then  secured  his  proper- 
ty back  from  his  relatives,  and  perfected 
his  arrangements  for  a  redemption  from  the 
first  mortgagees.  In  S^tember,  1918,  the 
same  month  In  whldi  the  foreclosure  pro- 
ceedings upon  the  first  mortgage  began,  the 
appellant  commenced  to  pay  to  the  first  mort- 
gagees payments  in  part  redemption  of  the 
property,  under  the  arrangement  that  we 
have  already  noticed.  While  the  foreclosure 
was  in  process  the  appellant  made  payments 
both  before  and  after  the  execution  sale, 
which  payments,  it  Is  admitted,  were  intended 
to  apply  in  redempti<«  of  the  mortgage,  and 
were  applied  by  the  mortgagees  in  partial 
satisfaction  of  the  mortgage  debt.  While 
this  mortgage  was  being  foreclosed,  the  ap- 
pellant gave  his  view  of  the  arrangements 
with  the  mortgagees  In  these  words: 

"The  Connecticut  Investment  Company  hold 
first  mortgage  on  store  and  are  foreclosing  to 
clear  title  as  there  was  a  flaw  in  the  title.  I 
pay  them  $80  a  month,  and  they  agree  to  release 
store  as  soon  as  I  can  get  to  it.  They  give  me 
five  years  to  pay  same.  They  also  hold  $900 
first  mortgage  on  160  acres  of  land  and  will  also 
sell  me  that  the  same  way.  They  told  me  to 
go  ahead  and  farm  it  and  then  have  the  party 
who  farmed  same  to  file  a  lien  on  land  for  la- 
bor. Before  the  Portland  people  took  judgment 
I  deeded  the  store  A.  A.  and  the  land  to  Sidney 
Taplin  who  is  in  B.  C.  As  I  understand  it  the 
judgment  will  not  be  against  the  land  In  that 
case  but  against  me." 

Tte  transfer  to  A.  A.  Smith  was  fictitious, 
and  the  appellant  has  at  all  times  been  the 


real  owner  of  die  ivroperty,  aaA  has  had  pos- 
session thereof.  The  agreement  between  bim 
and  the  first  mortgagees  was  that  the  fore- 
closure was  to  have  no  effect  as  depriving 
him  of  his  title.  The  foreclosure  was  merely 
used  a9  a  dub  to  Induce  appellant  to  make 
more  frequent  and  certain  payments.  Dur- 
ing the  foreclosure  and  after  the  execution 
sale  the  position  of  the  appellant  and  the 
mortgagees  did  not  change^  the  latter  simply 
held  the  land  as  security,  being  satisfied  to 
accept  payments  from  time  to  time  in  liqul- 
datioD,  Instead  of  pursuing  the  statutory 
method  of  requiring  redemption. 

Somewhere  and  somehow  the  appellant 
has  conceived  the  idea  that  Jugglery  Is  a 
substitute  for  Justice,  and  prestidigitation 
for  payment,  and  in  this  court,  with  a  seem; 
ing  show  of  solemnity,  argues  that  he  cad 
read  his  title  dear.  The  appellant  la  cor- 
rect in  contending  that  the  adjudication  in 
bankruptcy  cannot  be  collaterally  attadced 
in  this  proceeding,  but  that  adjudication 
merely  dlsdiarged  the  appellant's  personal 
liability,  and  did  not  affect  the  mortgage  lien. 
The  researdies  of  api)eUant's  counsel  have 
discovered  two  cases,  one  from  Pennsylvania 
(Ranch  v.  Dech,  lie  Pa.  157,  0  AU.  180,  2  Am. 
St.  Rep.  698),  and  "an  old  Irish  Case"  (In  ra 
Howard,  29  Law  Reports,  Ireland.  286),  whldi 
support  bis  argument  that  the  mort^gor  of 
lands,  who  has  sold  his  equity  of  redemption, 
and  who  has  been  dlsdiarged  in  bankruptcy, 
if  he  then  purchases  a  first  mortgage  on  the 
lands  would  be  regarded  as  a  stranger  to 
the  estate,  and  the  equities  of  subaeqeunt 
mortgagees  will  not  be  revived.  We  may 
concede  that  these  two  cases  hold  to  this 
effect,  and  that  the  rule  la  proper  whether 
held  by  those  cases  or  not  The  ^fflculty 
here  Is  that  they  do  not  represmt  the  sitiia- 
tion  with  whidi  we  are  dealing.  The  redtal 
which  has  been  made  of  the  facts  shows  titat 
the  appellant  who  says  in  his  brief,  "This  is 
an  equity  action  in  whldi  appellant  seeka  for 
equitable  relief,"  cannot  be  hdd  by  us  to  he 
in  the  same  position  as  one  who,  in  good 
faith,  has  sold  his  equity  of  redemption  in 
property,  has  then  been  discharged  by  pro- 
ceedings in  bankruptcy  from  personal  lUi- 
bilities,  and  then  purchases  a  mortgage  on 
the  same  lands.  There  never  was,  as  a  mat- 
ter of  fact,  a  bona  fide  sale  or  foreclosure 
and  the  appellant,  having  retained  the  prop- 
erty, wUl  be  held  to  have  done  so  for  the  pro- 
tection of  the  respondent,  his  mortgagee,  and 
not  for  the  purpose  of  defeating  his  rights. 

The  trial  court  was  correct  in  denying  the 
injunction,  and  its  action  la  affirmed. 

HOLCOMB,  C.  J.,  and  TOLMAN,  MITCH- 
ELL, and  MAIN,  JJ.,  concur. 
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am  Wash,  as) 

GORDON  et  al.  t.  PACIFIO  EXCURSION 
CO.     (No.  16211.) 

(Supreme  Court  of  Wasbin^n.    July  23, 1919.) 

1.  Rkckitbbs  «=335(1)  — AppoiHTiaaiT— No- 

XIOB  or  AfFUOATIOH. 

Tha  appointment  of  a  Tecei^er  for  a  corpo- 
ration, without  notice  to  the  corporation  is 
void,  even  though  made  after  execution  against 
the  coriraration  had  been  returned  nnsatifified. 

2.  Bbcextxbs  «=»3S(2)—'AFPOinTiacnT— No- 
nes or  Appuoaxiok  —  SuiocoNa  in  Qabt 

HISHIIXnT. 

A  sommona  or  writ  of  garnishment  ia  not 
infficient  notice  to  the  garnishee  corporation 
to  anstain  the  appointment  of  a  receiver  for 
the  gamisbee  after  execution  againat  it  had 
been  returned  unsatiafied. 

Department  1. 

Appeal  from  Snporior  CoTirt,  King  County; 
3. 1.  Ronald,  Judge. 

Action  by  E.  M.  Gordon  and  othera  against 
C.  D.  HUlman  and  others,  defendants,  and 
the  Pacific  Excursion  Company,  garnishee  de- 
fendant From  an  order  denying  the  gar- 
nishee's motion  to  vacate  appointment  of  a 
receives,  after  execution  against  It  bad  been 
returned  unsatisfied,  the  garnishee  appeals. 
Reversed,  with,  direction  to  vacate  the  ap- 
pointment. 

See,  also,  102  Wash.  411, 173  Pac.  22;  177 
Pac.  773;178  Pac.  625. 

Oay  ft  Griffin  and  Geo.  H.  Bummens,  all  of 
Seattle,  for  appellant 

Byera  &  Byers  and  Anst  ft  Terhune,  all  of 
Seattle,  for  respondents. 


laTCEEIAj,  J.  B.  M.  Gordon  et  aL  ob- 
tained a  Judgment  against  C.  D.  Hlllman  et 
aL,  and  afterwards  procured  a  writ  of  gar- 
nishment and  had  it  served  upon  the  Pacific 
Excursion  Company,  a  corporation.  The 
company,  in  responding  to  the  writ,  by  way 
of  a  8pe<dal  appearance,  moved  to  quash  it 
Upon  the  court's  denial  of  the  motion  the 
company  refused  to  plead  further,  and  Judg- 
ment was  entered  against  it  Thereafter, 
without  notice  to  the  company,  Gordon  et  al. 
presented  to  the  trial  court  a  motion,  support- 
ed by  the  affidavit  of  their  attorney,  for  the 
appointment  of  a  receiver  for  the  company, 
and  at  once  the  trial  court  appointed  a  re- 
ceiver. The  affidavit  referred  to  the  Judg- 
ment, and  alleged  that  execution  had  been 


(isi p.) 

Issued  thereon  and  returned  unsatisfied,  and' 
that  Qm  company  was  Insolvent.  Uponi  learn- 
ing of  the  appointment  of  a  receiver  the  com- 
pany, by  special  appearance,  promptly  made 
application  to  the  court  for  an  order  setting 
aidde  the  order  by  which  the  receiver  liad 
been  appointed,  claiming  the  appointment 
was  void,  among  other  reasons,  because  it 
was  made  without  any  notice  to  the  com- 
pany. The  application  to  vacate  the  order 
was  denied,  whereupon  the  company,  con-' 
tlnuing  Its  special  appearance,  has  appealed, 
Btill  preserving  its  special  appearance  In  this] 
court 

.  [1]  The  appointment  was  not  of  a  tempo- 
rary receiver  as  an  emergency  order  imtlt 
the  company  could  be  notified  to  appear  and 
show  cause,  but  purports  to  be  the  appoint-, 
ment  of  a  permanent  receiver.  This  court 
baa  uniformly  held  that  the  appointment  of, 
such  a  receiver  without  notice  is  without 
Jurisdiction  and  void.  State  ex  rel.  Ridgely. 
v.  Superior  Court,  86  Wash.  684,  160  Pac. 
1163.  ReqKmdoits  admit  such  to  be  the  rule 
where  the  receiver  is  appointed  prior  to 
Judgment,  but  contend  notice  of  an  applica- 
tion is  not  necessary  after  Judgment  There: 
Is  no  difference ;  notice  is  required  in  either 
case.  The  ai^lntment  requires  proof  of  a 
necessity  therefor,  and  in  this  particular  case 
resiwndenta  submitted  proof  by  way  of  affida- 
vit It  Is  an  adversary  proceeding  and,  ex- 
cept in  the  case  of  an  emergency  order,  the 
court  is  without  Jurisdiction  to  determine  the 
existence  of  a  state  of  facts  Justifying  the, 
talcing  and  retaining  of  another's  property  by 
means  of  a  receiver  without  giving  that  other 
an  opportunity  to  be  beard  at  the  time  of  the 
determination. 

[2]  Respondoits  farther  contend  that  if  no- 
tice of  an  application  for  the  appointment  of 
a  permanent  receiver  was  required  the  orlg-' 
Inal  process,  or  writ  of  garnishment,  was 
sufficient  It  Is  difficult  to  see  how  the  serv- 
ice of  a  writ  of  garnishment  could  give  no- 
tice that  later  on,  after  Judgment  against  the 
garnishee  defendant  the  Judgment  creditor 
would  present  to  the  court  a  motion  and  affi- 
davit and  at  once  take  an  order  appointing  a 
permanent  receiver.  The  contention  is  with- 
out merit 

Reversed,  wiOi  direction  to  vacate  the  or- 
der  appointing  a  receiver. 


HOLCOMB,  a  J,  and  TOLMAN,  MACK- 
INTOSH, and  MAIN,  JJ.,  concur. 
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O07  Waah.  t!t) 

SCHWALEN  ▼.  W.  P.  FULLEB  ft  GO.  et  aL 
(No.  16354.) 

(Snpreme  Oiurt  of  Wasbington.    3vij  2,  1919.) 

1.  Tbiai,    «=3i08^— MificoNDUor  or  Couh- 
SEii— DiBCRETioR  or  ConBT. 

In  a  personal  injury  action,  whr -e  counsel 
tor  plaintiff,  in  bia  examination  of  the  jururs 
on  voir  dire,  ingeniously  and  persistently  so  in- 
terrogates them '  aa  to  suggest  that  an  indem- 
nity bonding  company  is  interested  in  the  de- 
fense, the  court,  in  the  exercise  of  a  wise  dis- 
cretion, should  make  a  ruling  which  would  dis- 
continue such  conduct. 

2.  MUNICIPAI.      COBFORATIONS        4=>705(4)    — 

Beoulation  or  Vehicles— "Obstbuction." 
Rain,  fog,  or  snow  are  not  "obstructions," 
within  tlie  moaning  of  an  ordinance  of  the  city 
of  Seattle,  providing  that  no  person  shall  drive 
any  vehicle  that  is  so  inclosed,  constructed,  or 
loaded  as  to  provent  the  driver  thereof  from 
having  a  olrar  and  unobstructed  view  to  the 
front,  rear,  and  both  sides. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Obstruc- 
tion.] 

8.  MimtCIPAI,     COBPOBATIOITS       «=>706(6)   — 
Collision  on  Stbebt»— Jcbt  Question. 
It  was  not  negligent,  as  a  matter  of  law, 
for  a  driver  of  an  automobile  to  allow  rain* 
water  to  collect  on  the  windshield. 

4.  TBL&L    ^s»233(4)— iNSTBUOnORS. 

In  an  action  by  a  pedestrian  injured  by  an 
•atomobile,  contention  of  plaintitC  being  that 
pulsion  took  place  on  crossing,  and  contention 
of  (Jelenduut  being  that  it  occurred  at  the  inter- 
section, the  court  should  have  instructed  sppa- 
rately  as  to  the  reciprocal  duties  and  rights  of 
pedpstrians  and  vehicles  at  street  crossings  and 
intersections;  though  the  pedestrian  had  the 
right  of  way  at  both  places,  under  a  city  ordi- 
nance. 

Department  L 

Appeal  from  Superior  Court,  King  Goan- 
ty;  John  S.  Jurey,  Judge. 

Action  by  Mary  Schwalen,  execntrlx  of 
the  last  will  and  testament  of  Joseph  H. 
fichwalen,  deceased,  against  W.  P.  Fuller  & 
Co.  and  Fnmk  Roy.  Judgment  for  plain- 
tier,  and  defendants  appeal.  Reversed  and 
remanded. 

C.  J.  Whlttemore,  Peters  &  Powell,  and 
Kerr  A  McCord,  all  of  Seattle,  for  appellants. 

Stanley  J.  Padden,  of  Seattle,  for  respond- 
ent 

MACKINTOSH,  J.  December  15,  191T,  at 
the  Intersection  of  Twelfth  avenue  and  Bast 
Union  street,  in  the  dty  of  Seattle,  the  de- 
ceased was  run  into  by  an  automobile  owned 
by  the  appellant,  W.  P.  Fuller  &  Co.,  and 
at  the  time  being  operated  by  the  appellant 
Boy.  The  complaint  charges,  among  other 
allegations  of  negligence,  that  the  automo- 


bile was  being  driven  at  a  dangerous  and  !!• 
legal  rate  of  speed,  and  that  no  warning  was 
given  of  its  approach,  and  that  its  wind- 
shield had  been  allowed  to  become  covered 
with  rainwater,  so  that  the  driver  was  un- 
able to  see  pedestrians  crossing  the  street. 
Appellant  Fuller  &  Co.  in  its  -answer  denied 
that  Roy  was  driving  the  automobile  at  the 
dme  of  the  accident  for  Its  use  and  benefit, 
or  with  Its  knowledge  or  consent,  or  within 
the  scope  of  his  employment,  and  also  plead- 
ed other  affirmative  defenses.  The  appel- 
lant Roy  in  his  separate  answer  made  simi- 
lar allegations  to  those  contained  in  the  an- 
swer of  bis  coappellant  Testimony  was  in- 
troduced which  Indicated  that  Boy  had  al- 
lowed rainwater  to  collect  on  the  windshield 
of  the  automobile  and  by  reason  of  that  fact 
the  driver  was  unable  to  see  where  be  was 
going,  and  that  the  accident  was  due  to  this 
cause.  Trial  resulted  In  a  verdict  for  the 
respondent,  which  was  not  disturbed  upon  re- 
pondent's  motion  for  new  trial  or  for  Judg- 
ment notwithstanding  the  verdict. 

[1]  Counsel  for  the  respondent,  In  his  ez- 
aminntion  of  the  Jurors  upon  their  voir  dire. 
Ingeniously  and  persistently  so  interrogated 
them  as  to  suggest  that  an  Indemnity  bond- 
ing company  was  Interested  in  the  defense 
of  the  action.  While  no  direct  statement 
was  made  that  would  indicate  the  interest 
of  such  bonding  company,  yet  the  Impression 
was  created  that  such  Interest  existed.  A 
matter  presented  as  was  this  must  be  left  to 
the  ethics  of  the  profession  and  the  discre- 
tion of  the  trial  judge,  but  where  a  course  of 
conduct  is  persisted  In  apparently  with  the 
purpose  of  prejudicing  the  Jury,  the  exer- 
cise of  a  wise  discretion  should  call  for  a 
ruling  which  would  discontinue  such  con- 
duct 

[2]  A  trial  amendment  was  made  to  the 
pleadings,  which  allowed  the  introduction  of 
a  city  ordinance  providing: 

"No  person  shall  drive  any  vehicle  that  is  so 
inclosed,  constructed,  or  loaded  as  to  prevent 
the  driver  thereof  from  having  a  clear  and  un- 
obstructed view  to  the  front  I'ear,  and  on  both 
Bides    •    •    •" 

— and  based  upon  the  pleading  and  introduc- 
tion of  that  ordinance  the  court  gave  the  fol- 
lowing instruction: 

"I  instruct  you  that  on  December  15,  1917,  it 
was  unlawful  for  any  person  to  drive  any  vehi- 
cle that  was  so  inclosed  as  to  prevent  the  driver 
thereof  from  having  a  clear  and  unobstructed 
view  to  the  front  of  said  vefaide." 

And  the  further  instruction  that: 

"You  are  instructed  that  a  violation  of  a  posi- 
tive law  is  in  itself  negligence.  But  you  are 
further  instructed  in  this  regard  that  whether 
or  not  such  negligence  would  entitle  plaintiff  te 
recover  wonid  depend  on  whether  or  not  such 
negligence  was  the  approximate  cause  of  the  in- 
jury." 
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The  pleading,  evidence,  and  Instructions 
in  this  regard  were  directed  to  the  fact  that 
at  the  time  of  the  accident  rainwater  had  ac- 
cnmtilated  upon  the  windshield  to  such  an 
extent  that  the  driver's  view  was  impaired. 

Rain,  fog,  or  snow  are  not  "obstructions," 
within  the  meaning  of  this  ordinance,  which 
clearly  has  reference  to  mechanical  obstruc- 
tions, either  permanent  or  temporary,  in  the 
"inclosing,  construction,  or  loading"  of  the 
vehicle,  such  as  would  prevent  the  free  vi- 
aion  of  the  driver.  Such  words,  in  the  con- 
notation used,  cannot  without  violence  be 
applied  to  natural  atmospheric  conditions. 

[3]  There  being  no  other  evidence  in  the 
case  in  regard  to  the  violation  of  this  ordi- 
nance except  that  referring  to  rain  upon  the 
windshield,  sudi  alleged  violation  is  not 
proved.  The  court  could  properly  have 
charged  the  Jury  as  to  the  coramon-law  neg- 
ligence of  the  driver  In  permitting  the  wind- 
shield to  become  clouded  and  to  find  whether, 
nnder  the  circumstances,  that  was  negligence 
or  not  and  the  proximate  cause  of  the  in- 
jury, bnt  It  was  prejudicial  error  to  have  in- 
Btmcted  the  jury  that  the  situation  consti- 
tuted negligence  as  a  matter  of  law.  Terge- 
son  V.  Robinson  Manufacturing  Co.,  48  Wash. 
2&1,  93  Pac.  428;  Jock  v.  C.  &,  P.  S.  Ry.,  53 
Wash.  437,  102  Pac.  405:  RasteUi  T.  Henry. 
73  Wash.  227,  131  Pac.  643. 

[4]  The  traffic  ordinances  of  Seattle  give 
the  pedestrian  the  right  of  way  at  street  in- 
tersections or  crossings  in  the  district  which 
was  the  scene  of  this  accident.  The  conten- 
tion of  the  respondent  was  that  the  coUiston 
took  place  upon  the  crossing,  while  the  ap- 
pellant's evidence  tends  to  show  that  it  oc- 
cnrred  at  the  intersection.  The  court,  in  Its 
instmctlons,  combined  a  definition  of  the 
lights  and  duties  at  street  crossing  and  inter- 
section in  one  instruction.  These  instruc- 
tions, possibly,  were  there  no  other  error  in 
the  case,  would  not  be  sufficiently  erroneous 
to  entitle  appellants  to  a  new  trial,  but  upon 
the  retrial  of  the  case  it  would  be  better  to 
instruct  separately  as  to  the  leciprocal  rights 
and  duties  of  pedestrians  and  vehicles  at 
street  crossings  and  intersections,  and  thus 
present  appropriate  instructions  which  the 
Jury  could  apply  to  the  case  as  they  find  the 
fact  to  be  as  to  the  exact  location  of  the  col- 
lision. Although  the  pedestrian  may  hare 
the  right  of  way  at  both  places,  the  Jnry 
would  have  a  right  to  be  informed  that  great- 
er hazard  attended  the  pedestrian  in  one  sit- 
natlon  than  in  the  other. 

The  evidence  claimed  by  appellant  Fuller 
&  Co.  to  entitle  It  to  Judgment  notwithstand- 
ing the  verdict  on  the  ground  that  it  showed 
appellant  Roy  was  not  acting  under  the  di- 
rection of  Fuller  &  Co.,  or  within  the  scope 
of  bis  employment,  is  not  sufficient  to  trans- 
form the  question  from  one  of  fact  to  one  of 


law,  and  the  court  was  therefore  correct  In 
denying  the  motion. 

We  have  not  passed  seriatim  on  all  of  the 
errors  assigned,  although  we  have  considered 
them  and  have  given  a  general  view  of  such 
matters  as  we  consider  Justify  the  grant- 
ing of  a  new  trial 

Judgment  reversed,  and  the  canse  remand- 
ed for  a  new  trial. 

HOLCOMB,  C.  J.,  and  MITCHBIXi.  IfAiN, 
and  TOLMAN,  J  J.,  ooncar. 


(107  Waah.  «n) 
HUSCeKE  V.  ARCADIA  ORCHARDS  CO. 
(No.  15097.) 

(Supreme  CJonrt  of  Washington.    July  29, 
1919.) 

Davaobs   «s>188<2)  —  SxnnoiKiiOT  or  Bvi- 

nXNOE. 

A  verdict  for  damage  for  failure  to  famish 
water  to  irrigate  plBintifTs  trees  cnonot  be  sus- 
tained where  there  was  no  definite  proof  lof 
the  difference  between  value  of  trees  with  and 
without  water. 

Department  1. 

Appeal  from  Superior  Conrtt  Spokane 
County;   D.  F.  Wrij^t,  Judge. 

Action  by  Ernest  Hnschke  against  the  Ar- 
cadia Orchards  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

See,  also,  88  Wash.  423,  151  Pac.  800. 

Lee  &  Kimball  and  Cinllen,  Lee  A  Matth- 
ews, all  of  Spokane,  for  appellant 

MACKINTOSH,  J.  la  Hnschke  v.  Ar- 
cadia Orchards  Co.,  89  Wash.  423,  154  Pae. 
800,  will  be  found  a  prior  decision  of  this 
case,  which  remanded  it  for  a  new  trial. 
The  facts  are  set  forth  in  the  former  opin- 
ion, and  it  is  therefore  unnecessary  to  refer 
to  them  here.  Upon  the  new  trial,  which 
resulted  in  a  favorable  verdict  for  the  re- 
spondent, evidence  was  Introduced  as  to 
what  would  be  a  reasonable  time  to  be  af- 
forded the  appellant  in  which  to  furnish  the 
supply  of  water  called  for  in  the  contract. 
ETvidence  was  also  Introduced  tending  to 
show  that  the  appellant  had  furnished  such 
water  at  the  place  designated,  but  that  re- 
spondent had  made  no  attempt  to  talte  the 
water,  nor  had  he  prepared  his  land  for  its 
reception.  In  Pasco  Reclamation  Co.  t. 
Rankert,  78  Wash.  363,  131  Paa  U43,  we 
said: 

"The  evidence  fairly  shows  that  the  only  rea- 
son the  water  has  not  been  delivered  to  the  ap- 
pellant is  because  of  his  failure  to  designate  any 
point  from  which  he  desires  to  take  the  water, 
and  Ms  failare  to  construct  the  necessary  con- 
duit thence  to  his  land,  as  he  agreed  to  do.    The 
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respondent  can  do  no  more  than  he  haa  done 
until  the  appellant  signifies  where  and  how 
he  desires  to  talce  the  water." 

The  measure  of  damages  as  established 
by  this  court  In  the  former  appeal  was  the 
difference  between  the  value  of  the  trees 
with  water  and  their  value  without  the 
same.  The  respondent  Introduced  no  deS- 
nlte  proof  of  such  damage  and  left  the  Jury 
to  arrive  at  the  amount  thereof  by  specula- 
tion and  conjecture. 

The  entire  record  is  such  that  no  facta 
were  properly  submlsslble  for  the  Jury's 
consideration;  and  the  verdict  returned  by 
it  must  fall  for  the  reason  that  it  is  with- 
ont  supporting  evidence. 

HOLCOMB,  C.  J.,  and  MITCHELL, 
BIAJN,  and  TOLMAN,  JJ.,  concur. 


aOT  Wasb.  tiS) 

STATE  V.  CALLAGHAN.    (No.  16026.) 

(Supreme  Court  of  Washington.    July  7,  1919.) 

1.  CanaiTAi,  Law  «=»1114(2)— Statehent  o» 
Facts — Bill  of  Exceptionb— Indictment. 

Where  no  statement  of  facts  or  bill  of  ex- 
ceptions has  been  brought  to  appellate  court,  the 
only  qnegdon  which  can  be  considered  relates 
to  the  indictment. 

2.  Indictmkrt  and  Ineokmatxon  «=>126(6)  — 
dupltoitt  —  defbaddina  cotjntt  of 
Monet. 

Indictment,  charging  commissioner  of  public 
welfare  of  county  in  aiding  and  abetting  grocer 
to  fraudulently  obtain  money  from  the  county 
by  presenting  claim  to  county  consisting  of  13 
fraudulent  orders  signed  and  delivered  to  grocer 
by  the  commissioner,  held  not  duplicitous,  there 
being  bat  one  otFense  and  not  13;  the  gist  of 
tbe  offense  being  the  obtaining  of  money  by 
fraudulent  and  false  pretenses. 

8.  Indiothknt  and  Infobuation  «=9l25(20>— 
Diftebent  Means  of  CouMnriNe  Cbims. 
Where  a  single  offense  may  be  committed  in 
different  ways  or  by  different  means,  it  may 
be  charged  in  the  information  to  have  been 
committed  by  more  than  one  of  the  ways  or 
means,  provided  the  ways  or  means  charged 
•re  not  repugnant  to  each  other. 

4.  Indictment  and  Infobkatioii  «s>125(6)— 
FAI/SE  Repbesentationb. 

Indictment  may  charge  a  number  of  false 
or  fraudulent  representations,  where  used  in 
consummating  offense  charged. 

5.  Cbimirai.  Law  «S31114(2)  —  Review  —  In- 

SIKTTCTIONS. 
In  absence  of  atatemoit  of  facts  or  bill  of 
exceptions,  court,  on  appeal,  cannot  pass  upon 
any  question  as  to  instructions. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judg& 


James  J.  Gallaghan  was  convicted  of  grand 
larceny,  and  he  appeals.    Affirmed. 

William  R.  Bell,  of  Seattle,  for  appellant. 

Alfred  H.  Lundin,  Frank  P.  Helsell,  and 

Fred  G.  Brown,  all  of  Seattle,  for  the  Stata 

MAIN,  J.  By  Indictment  Lester  Gandolfo 
and  James  J.  Callagtaan  were  charged  with 
the  crime  of  grand  larceny,  the  former  as 
principal  and  the  latter  as  alder  and  abettor. 
The  cause  went  to  trial  against  Callaghaa 
alone,  and  resulted  in  a  verdict  of  gxillty. 
From  the  Judgment  entered  after  verdict,  be 
appeals. 

11]  No  statement  of  facta  or  bill  of  excep- 
tions had  been  brought  to  this  court,  and 
therefore  the  only  question  .which  can  now 
be  considered  relates  to  the  indictment  This 
was  demurred  to  on  the  ground,  among 
others,  that  It  charged  more  than  one  dime. 
The  only  question  to  be  determined  is  whether 
the  indictment  was  duplicitous. 

The  indictment  is  too  long  to  be  here  set 
out  in  full,  but  the  facts  therein  stated  may 
be  summarized  as  foUbws:  James  J.  Gal- 
laghan, the  appellant,  was  commlBsioner  of 
public  welfare  of  King  county,  Wash.,  and 
was  the  authorized  representative  of  the 
county  for  the  disbursement  of  its  funda 
for  the  relief  of  poor  and  indigent  residents. 
On  the  27th  day  of  August,  1917,  Oandolfo 
represented  to  the  board  of  commissioners  of 
King  county,  that  Oandolfo  &  Co.,  a  corpo- 
ration, had  furnished  groceries  and  sn]n>Ile8 
of  the  value  of  $10  to  each  of  13  different 
persons  giving  the  name  and  street  address  of 
each.  At  the  same  time  he  presented  to  the 
board  of  commlsslcmers  a  claim  against  King 
county,  in  the  sum  of  $180.  This  dalm  ood- 
sisted  of  13  false  and  fraudulent  wrlttei\ 
orders,  signed  by  J.  J.  Callaghan,  the  appel- 
lant, each  for  the  sum  of  $10  and  purporting 
to  be  signed  by  the  persons  named  therein. 
The  board  of  county  commlsslmiers,  believ- 
ing the  false  pretenses  and  representatlonB 
made  by  Gandolfo  and  raying  thereon,  al- 
lowed the  claim  and  authorized  Its  payment. 
The  county  auditor  delivered  to  Gandolfo  a 
warrant  against  the  county  in  the  sum  of 
$130,  payable  to  Gandolfo  &  Co.  GandoUo 
presented  this  warrant  to  the  proper  officer 
of  King  county,  and  received  thereon  the  sum 
of  $130  in  lawful  money. 

The  pretenses  and  representations  made 
by  Gandolfo  were  false  and  untrue.  No 
groceries  or  supplies  bad  been  delivered  to 
any  of  the  persons  named.  The  orders  were 
wholly  false  and  fraudulent.  The  signatures 
of  all  the  parties  upon  the  back  of  the  orders, 
purporting  to  acknowledge  receipt  of  the 
supplies  mentioned  therein,  were  forged. 

The  appellant,  as  commissioner  of  publio 
welfare  for  King  county  had  aided  and  abe^ 
ted  Gandolfo  in  obtaining  the  money,  in  the 
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manner  spedSed.  Tbe  apii^llant  had  slgn^ 
^(I  delivered  th^  orders  to  GaudoUo,  knoW' 
Ing  and  intending  that  tbe  orders  were,  to  be 
presented  as  a  claim  to  Eing  county  by  Gan- 
dolfo  &  Ca,  by  L>ester  Ga;Qdolfo,  without  any 
groceries  or  sunpUes  of  any  kind  having 
been  delivered  to  the  persons  named  in  the 
orders,  and  knowing  that  the  signatures :  of 
the  persons  named  therein  would  be  forged 
upon  the  orders,  and  that  the  forged  orders 
would  be  presented  as  a  claim  and  paid  by 
the  county.  AU  the  acts  done  were  with 
tbe  intsnt  to  deprive  and  defraud  the  county 
of  the  sum  at  $130. 

[2, 1]  The  appellant  claims  that  tbe  indict- 
ment charges  18  separate  and  distinct  of- 
fenses, and  is  therefore  bad  for  dupUdty. 
The  respondent  daims  that  but  one  offense 
is  charged  which  was  the  obtaining  of  $130 
from  IBllng  county.  The  position  of  tbe  re- 
VODdent  Is  omrrect  Tbe  gist  of  tbe  offiense 
was  the  obtaining  of  tbe  money  by  fraudulmt 
and  false  pretenses.  All  of  the  steps  taken 
leading  up  to  the  obtaining  of  the  money 
were  preliminary  to  tbe  act  Tbe  rule  is  that 
where  a  single  offense  may  be  committed  in 
different  ways,  or  by  different  means,  it  may 
be  charged  in  the  information  to  have  been 
committed  by  more  than  one  of  the  ways  or 
means  provided  the  ways  or  means  diarged 
are  not  repugnant  to  each  other.  State  ▼. 
Pettlt,  74  Wash.  610,  133  Pac.  1014;  State  t. 
Oanl.  88  Wash.  2»5,  152  Pac.  1029;  SUte  ▼. 
Wlngard,  92  Wash.  219,  IDS  Pac.  725. 

[4]  Tbe  same  rule  applies  when  any  num- 
ber of  false  pretenses  or  representatl<His  may 
be  used  in  consummating  the  final  act  or  pur- 
pose to  lie  accomplished  by  such  false  pre- 
tenses or  representations.  Bishop's  New 
Criminal  Law,  |  434. 

In  People  r.  Imttermoser,  122  Mich.  5ffi2,  81 
N.  W.  6«6,  the  defendant  was  charged  with 
obtaining  money  by  false  dalms  from  a  town- 
ship. He  was  a  Justice  of  the  peace  and  a 
member  of  the  township  board.  He  wrote  out 
four  orders  in  payment  of  claims  against 
tbe  township,  and  increased  each  of  them  $10 
above  what  they  should  have  been.  There- 
after he  presented  these  four  orders  to  the 
treasurer  of  the  township,  and  obtained  the 
money  thereon.  There  as  here  the  objection 
was  made  that  the  information  was  bad  for 
dupUdtjr.  In  disposing  of  this  case  the  court 
said: 

"TThe  gist  of  the  offense  was  tbe  obtaining  the 
money  by  the  presentation  of  false  or  invalid 
orders.  When  this  la  stated,  it  answers  the 
farther  objection  that  the  information  is  bad 
for  duplicity  because  in  the  game  count  several 
distinct,  petty  offenses  are  alleged,  as  these 
supposed  distinct  offenses  consist  of  obtaining 
these  several  oideis,  bat  the  averment  as  to  ol>- 
t«<titmf  the  money  is  single." 

In  the  indictpient  in  the  present  case  the 
averment  as  to  the  obtaining  of  money  Is 


sin^e.  Bat  one  off^se  Is  cfesrgedj-  even 
though  it.  npay  have  been  'X>nsum^iate^  by  a 
number  of  f^lse  and  fraudident  representa- 
tions. 

[S]:  Some  objection  is  made  to  the  instruc- 
tions, but  this  cannot  be  considered.  There 
being  no  statement  of  fftcts  or  bill  of  excep- 
tions here,  the  court  cannot  pass  upon  any 
question  as  to  the  instructions.  Morgan  v. 
Bankers'.  Trust  Co^  63  Wash.  476,  115  Pac. 
1047. 

The  judgment  will  be  affirmed. 

MOUNT.  MTTCEMA  and  TOLMAN,  JJ„ 
ccmcur. 
HOLOOMB,  0.  J.,  did  not  parUdpate. 


(107  Wash.  At) 
DICKET  T.  ALASKA  PAO.  FISHERIEa 
(No.  16823.) 

(Supreme  Court  of  Washington.     July  23, 
1919.) 

1.  Saus  «=>418(16)  —  DAicaen  —  DSLtr. 

One  who  purchased  piles  under  a  contract 
under  whi<!h  delivery  to  l>e  made  at  a  certain 
time  and  place,  time  Iieing  of  the  evence  of  the 
contract,  was  entitled  to  credit  on  tlie  purchase 
price  for  dcmorrage  paid  a  railway  company 
and  the  cost  of  keeping  a  chartered  barge  in 
readiness  to  receive  the  piles,  caused  by  delay 
of  the  seller  in  delivering  the  piles. 

2.  SAI.BS    «a>418(16)— Dklat— Sfeoiai,   Dam- 

AOKS. 

Where  a  seller  of  piles,  to  be  delivered  «n 
a  certain  date  at  a  place  in  Washington  to  a 
salmon  fisheries  company,  bad  no  knowledge  of 
conditions  in  Alaslca,  where  piles  were  to  I>e 
taken  and  used,  the  purchaser  was  not  entitled 
to  recover  damages  by  reason  of  delay  in  de- 
livery, in  that  a  pUedriver  in  Alaska  was  tied 
up  on  account  of  the  absence  of  a  tug  used  as 
a  tender,  sent  to  Washington  and  detained  there 
waiting  for  the  piles. 

Department  1, 

Appeal  from  Superior  (3ourt,  King  Ck>un- 
ty :  J.  T.  Bonald,  Judge. 

Action  by  O.  P.  Dldcey,  personally  and  as 
administrator  ot  the  partnership  estate  of 
Angevlne  &  Dickey,  against  the  Alaska  Pa- 
cific Fisheries,  Judgment  for  plaintiff,  and 
defendant  appeals.    Modified. 

C.  H.  Hanford,  of  Seattle,  for  appellaut 
Million  &  Houser  and  James  W.  McBur- 
ney,  all  of  Seattle,  for  respondent 

TOLMAN,  J.  Both  parties  having  appeal- 
ed from  the  Judgment  below,  they  will  be 
referred  to  as  plaintiff  and  defendant  On 
December  28,  1917,  these  parties  entered  into 
a  written  contract  by  the  terms  of  which 
the  partnership  of  Angevlne  &  Dickey,  now 
represented  by  plaintiff,  agreed  to  furnish 


MS  same  tapio  and  KBT-NCHBBa  la  all  Ksy-Numberad  Dlcosta  and  Indazw 


Digitized  by 


Google 


596 


182  PAOinO  BBPORTEB 


(Waaii. 


1,630  ptles  of  certain  apeelfled  dlmenslona,  to 
be  delivered  on  board  cara  at  Darrington, 
Wash^  on  or  before  Pebrnary  28,  1918,  time 
being  declared  to  be  of  the  essence  of  tbe 
contract;  the  piles  to  be  Inspected  and  ac- 
cepted by  defendant  at  tbe  time  and  place 
of  loading,  and  payment  to  be  made  at  tbe 
contract  price,  from  time  to  time,  with  week- 
ly settlements.  At  the  time  fixed  by  the  con- 
tract for  complete  delivery,  only  about  one- 
third  of  the  piles  had  been  delivered,  and 
the  remaining  two-thirds  were  delivered 
from  time  to  time  up  to  about  April  24,  1918. 
I'luintlfT  alleges  that  the  piles  so  delivered 
amounted  in  value,  determined  by  tbe  con* 
tract  pri(«.  to  $26,312.17,  and  admits  tbe  re- 
ceipt of  liayments  on  account  to  tbe  extent 
of  $21,000  only,  and  demands  judgment  for 
tbe  balance. 

Anxvvering  plaintiff's  complaint,  the  de- 
feudiint  denied  the  receipt  of  piles  under  tbe 
contract  in  excels  of  the  value  of  $20,124, 
pleaded  payments  on  account  ERgreKating 
$22.:)74.d2.  and  by  way  of  counterclaim  af- 
flnnatlvely  alleged  that  it  was  tbe  owner  of 
and  operating  certain  salmon  canneries  in 
Alutika,  dei)ending  for  tbe  supply  of  hsb  to 
be  canned  being  obtained  through  the  use 
of  flxh  trails,  and  that  it  required  for  its 
buKlnem  during  the' fishing  season  of  ini8 
tbe  piles  contracted  for;  that  tbe  fishing 
season  Is  of  short  duration,  and  It  Is  nec- 
essary to  prepare  and  set  the  traps  for  which 
said  ptles  were  required  in  advance  of  the 
time  when  the  salmon  commence  to  run; 
that  conHl<lerabie  time  was  required  fur  tbe 
transportation  of  tlie  piles  to  the  location 
of  tlie  Hxh  traps  in  Alaska;  all  of  which 
facts  were  known  to  and  considered  by  the 
parties  at  the  time  of  the  making  of  the  con- 
tract: and  that  It  was  then  known  and  un- 
derstood that  the  failure  to  deliver  the  piles 
within  the  |ierlo<l  specified  in  the  contract 
wouiil  cnufle  serious  daniuge  to  the  defend- 
ant; that  the  piles  were  not  delivered  with- 
in tlie  time  8iM>cined  In  the  contract,  there 
being  a  deliiy  of  nearly  two  mouths  in  com- 
pleting the  deliveries;  that  by  reason  of 
such  delay  on  the  part  of  the  contractors, 
cars  were  detained  at  the  loading  station, 
for  wlileh  tlie  defendant  was  obliged  to  pay 
tlie  railway  cimiimiiy  demurrage  amounting 
to  $111^24;  timt  fur  ttie  transportation  of 
the  piles  to  Alaska,  defendant  chartered  a 
scow  at  an  exiiense  of  $20  per  day ;  and  In 
tlie  month  of  April  such  scow  was  detained 
at  Everett,  waiting  to  receive  tbe  last  cargo 
of  8:iid  piles,  for  a  period  of  22  days  in  ex- 
cess of  tbe  time  which  would  have  been  sutfl- 
clent  for  loading  if  the  load  had  been  ready; 
that  defendant  sent  a  tug  from  Ketchikan, 
AUska,  to  Everett  at  the  time  when  said 
scow  should  have  been  loaded,  for  the  pur- 
pose of  towing  tbe  scow  with  its  cargo  to 
Alaska,  but  the  scow  not  being  loaded,  as  It 
should  have  been,  It  was  necessary  for  the 
tog  to  return  to  Alaska  without  a  tow,  and 


to  diarter  another  tug  to  take  said  scow 
and  its  cargo  to  Alaska  when  It  was  finally 
loaded;  that  defendant's  loss  thereby  was 
the  value  of  tlie  use  of  the  tug  first  mentioa- 
ed  for  16  days;  that  defendant  provided  a 
pile  driver,  with  equipment  and  crew,  for 
driving  said  piles  in  its  work  of  construct- 
ing fish  traps,  and  that  said  tug  was  requir- 
ed for  use  as  a  tender  in  connection  there- 
with, and  by  reason  of  Its  absence  the  pile 
driver  and  its  crew  were  necessarily  Idle 
during  the  whole  of  said  16  days,  whereby 
defendant  sustained  an  additioiwl  loss 
amounting  to  the  further  sum  of  $1,BOO; 
that  another  scow  was  chartered  by  the  de- 
fendant and  used  for  the  transportation  of 
a  cargo  of  snid  plies  from  Everett  to  Alaska, 
for  which  $20  per  day  was  paid  for  the  time 
she  was  In  use  and  until  returned  to  Everett, 
and  after  unloading  In  Alaska,  because  of 
the  lack  of  an  available  tug,  said  scow  was 
detahittd  for  o  period  of  21  days,  which  delay 
would  not  have  occurred  If  the  piles  had 
been  delivered  according  to  contract;  timt 
all  of  said  losses  and  the  detention  of  the 
tug,  the  pile  driver,  and  crew  and  the  two 
scows  were  entirely  caused  by  tlie  failure 
of  the  plaintiff  to  deliver  said  pllea  wltliln 
the  time  stiiiulated  in  tbe  contract.  The 
prayer  of  tlie  answer  Is  that  plaintiff  take 
nothing;  that  the  defendant  have  Judgment 
for  the  excess  of  its  damages  over  the  total 
Tmrchuse  price  remaining  unpaid  for  all  plies 
delivered,  for  costs,  and  for  general   relief. 

Plaintiff  by  reply  denies  the  alflrmatlve 
matters  set  forth  in  the  answer,  and  alleges 
that  while  plaintiff  was  in  the  perfunuanoe 
of  the  contract,  at  tlie  Instigation  and  re- 
quest of  tbe  defendant,  the  plaintiff  took 
another  and  entirely  separate  contract  to 
supply  piles'  to  tbe  Northwest  Fisheries  Com- 
pany, which  new  and  additional  contract  was 
taken  only  after  plaintiff  had  been  assured 
by  tbe  defendant  that  the  defenUnut  would 
not  be  reiuly  for  the  last  cargo  of  piles  until 
the  20lh  day  of  April,  and,  bad  it  not  been 
for  the  action  and  conduct  of  the  defendant 
pleaded,  plaintiff  would  have  been  ready  aud 
able  to  deliver  all  of  said  piles  as  rapidly 
as  they  were  required  by  the  defendant. 

The  trial  court  by  its  Judgment  allowed 
plaintiff  the  full  amount  claimed  for  tbe 
piles,  found  tliat  payments  liad  been  made 
on  account  to  tbe  amount  of  $22.:^'Ki.78.  al- 
lowed the  amount  claimed  for  demurrage 
paid  the  railway  com|iany,  found  that  barge 
No.  8  was  detained  In  Alaska  fur  a  period 
of  19  days,  barge  No.  11  was  detained  at  Kv- 
erett  for  a  period  of  19  days,  that  defenduut 
was  entitled  to  damages  at  tbe  rate  of  $20 
per  day  for  each  barge,  and  offset  the  sum 
of  $760  on  that  account,  entering  its  Judg- 
ment in  favor  of  plaintiff  and  against  de- 
fendant for  $3,215. 

[1, 2  J  The  questions  Involved  are  principal- 
ly questions  of  fact;  and  we  have  carefully 
examined  the  evidence  with  a  view  o£  de- 
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terminlng  whether  or  not  in  any  respect  It 
preponderates  against  the  findings  of  tbe 
trial  court.  After  a  most  careful  consider- 
ation, we  are  forced  to  the  conclusion  that 
there  is  no  competent  evidence  in  the  case, 
proving  or  tending  to  prove  that  the  plain- 
tiff delivered  piles  to  the  defendant  of  any 
greater  value  than  the  sum  of  $26,124.  We 
are  ^atisfled  that  the  demurrage  paid  the 
railway  company  was  properly  allowed; 
and  also  that  barge  Mo.  11  was  delayed  at 
Everett  for  a  period  of  Id  days,  as  found  by 
the  trial  court,  at  an  additional  expense  to 
defendant  of  $20  per  day,  or  a  total  of  $3S0. 
Tbe  evidence  as  to  the  detaining  of  barge 
Mo.  8  In  Alaska  Is  in  no  respect  clear  or  sat- 
isfactory; and  It  appears  by  the  testimony 
without  contradiction  that  defendant  had 
at  all  times  a  supply  of  piles  on  band  in 
Alaska,  that  its  work  was  in  no  respect  de- 
layed there  by  lack  of  piles,  and  that  the 
detaining  of  scow  No.  i,  if  It  was  detained, 
was  due,  like  the  going  back  of  the  tug  with- 
ont  a  tow,  and  the  Idleness  of  the  pile  driv- 
er, for  lack  of  a  tender,  to  matters  and  caus- 
es which  could  not  have  been  within  the 
contemplation  of  the  parties  at  the  time  of 
tbe  making  of  the  contract  Nor  does  tbe 
evidence  preponderate  against  the  finding  of 
the  trial  court  that  the  defendant  did  not 
suffer  loss  by  reason  of  these  last  mentioned 
matters. 

"Damage*  Ariting  <mt  of  Special  Ciroum- 
ttaaoa.—la  addition  to  general  damages,  the 
injured  party  ii  entitled  to  recover  special  dam- 
ages which  arise  from  circumstances  peculiar 
to  the  particular  case,  where  those  circumstanc- 
(s  were  communicated  to  or  Icnown  by  the  other 
party  at  the  time  the  contract  waa  made ;  that 
is,  he  may  recover  such  damages  as  are  the  rea- 
sonable and  natural  consequences  of  the  breach 
ander  the  circumstances  so  disclosed,  and  as 
may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties.  In  such  case 
tbe  special  drcumatancca  become  an  implied 
dement  of  the  contract,  and  of  tbe  duty  thereby 
impoaed.  In  order  to  recover  special  damages 
under  this  rule,  however,  it  must  appear  that  at 
the  time  of  the  making  of  tbe  contract  the  de- 
fendant had  reasonable  notice  of  the  special 
conditions  rendering  such  damages  the  natural 
and  probable  rpsult  of  such  breach.  Otherwise 
the  dnmages  recoverable  will  be  limited  to  those 
resolting  from  the  ordinary  and  obvious  pur- 
pose of  the  contract.  The  damages  resulting 
by  reason  of  their  existence  are  disallowed  in 
sncb  ease,  not  becanse  they  are  uncertain,  nor 
becanae  they  are  consequential  or  remote,  but 
brcause  thry  cannot  be  fairly  considered  to  have 
been  within  the  contrmplation  of  the  parties 
when  the  contract  was  made."  8  It.  C.  L.  p. 
450.127. 

Since  conditions  in  Alaska  were  at  no 
time  called  to  plaintiff's  attention,  and  no 
notice  was  given  that  defendant  would  or 
migbt  suffer  anything  other  than  the  ordi- 
nary damages,  and  since  there  is  no  evidence 
that  plalntff,  at  the  time  of  making  tbe  con- 


tract, or  at  any  ofber  time,  had  any  informa- 
tion that  loss  would  be  occasioned  by  delay 
in  delivery,  beyond  tbe  damage  caused  by  the 
detaining  of  the  scow  at  Everett,  or  lack 
of  piles  for  use,  and  since  defendant  had 
piles  on  hand  at  all  times  in  advance  of  its 
needs,  we  conclude  that  under  tbe  facts  of 
this  case  no  allowance  should  have  been 
made  beyond  $20  a  day  for  19  days,  or  $380, 
covering  tbe  time  of  the  detention  of  the 
scow  at  Everett.  Nor  do  we  think  tbe  plain- 
tUTs  attempt  to  confess  and  avoid  can  be 
sustained.  Plaintiffs  contract  with  the 
Northwest  Fisheries  Company  was  made  be- 
fore the  occurrence  of  the  conversation  with 
tbe  witness  Nelson,  in  which  he  informed 
plaintiff  that  tbe  scow  would  be  delayed  15 
or  20  days  after  April  Ist  in  returning  to 
E<verett  for  the  last  load  of  piles;  and  we 
are  convinced  that  such  convei-satlon  had 
nothing  to  do  with  tbe  taking  on  of  tbe  new 
contract,  and  that  plaintiff's  delay  In  mak- 
ing delivery  was  not  caused  or  induced  by 
such  conversation. 

Tbe  Judgment  appealed  from  should  be 
modified  by  fixing  the  value  of  the  piles  de- 
livered at  $26,124.  deducting  therefrom,  first, 
the  payments  on  account,  of  iZi^i.78,  then 
the  demurrage  of  $111.24,  and  lastly,  dam- 
ages for  the  detention  of  the  scow  at  Ever- 
ett, $380,  and  a  Judgment  entered  In  favor 
of  plaintiff  and  against  defendant  for  $3,- 
298.98,  with  legal  Interest  from  the  time  of 
tbe  filing  of  the  complaint  Neither  party 
will  recover  costs  on  this  appeaL 

HOLCOMB,  0.  J.,  and  MACKINTOSH, 
MITCHELL,  and  MAIM,  JJ,  concur. 


(107  Wash.  46$) 

STATE)  ▼.  DEREIKO.    (Na  16229.) 
(Supreme  Court  of  Washington.    July  2.  1919.) 

1.  iNDICnaNT  AND  IlTFORIIATION  «=3ll4  — 
PlIBVIOUS  CONVICXION— INIOXICATIHO  LiQ- 
VOttB. 

Information  charging  defendant  with  know- 
ingly, willfully,  and  unlawfully  permitting  in- 
toxicating liquors  to  be  kept  on  certain  prem- 
ises occupied  by  him,  with  intent  to  sell,  bar- 
ter, exchange,  give  away,  or  otherwise  dispose 
of  same  in  violation  of  Initiative  Measure  No. 
8,  Laws  1915,  pp.  8  snd  16,  H  6  and  32,  prop- 
erly alleged  previous  conviction  of  srlling  intox- 
icating liquor,  in  view  of  section  32. 

2.  CannNAi.  L&w  «=9l202(4)  —  Pbktious 
Conviction— iNSTKucnoN. 

In  prosecution  for  knowingly,  willfully,  and 
unlawfully  permitting  intoxicating  liquors  to  be 
kept  on  certain  premises  occupied  by  defendant 
in  violation  of  Laws  1915,  pp.  8,  16,  {{  5,  32, 
court  properly  instructed  Jury  to  find  whether 
defendant  had  been  previously  convicted. 
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'vts^miV^KDiot.  i;;   ••<  «•••.        •  ■ 

'i'Coui^s  Dction  in  Bendlnii^^the  jury  ont  a 

Beeolid  time  to  find  a  verdict  npon  the  iasne  aa 

t(>  a'  former  conviction,  vher^  verdict  waain- 

Qomplete  without  such  finding,  waa  not  error. 

4.  Cbiionai.  Law    ^=»1202(3)  —  Evidencb  — 
FoaiiEB  Conviction— Innocence. 

In  prosecution  for  permitting  liquor  to  be 
Kept  upon  premises  for  purpose  of  sale  or  other 
disposition,  where  previous  conviction  was  charg- 
ed, defendant  waa  not  entitled  to  go  behind  the 
record  of  the  former  conviction  and  introduce  ev- 
idence to  show  that  he  waa  not  gnilty  of  the 
charge  npon  which  that  conviction  waa  baaed. 

5.  Judgment  «=s>476— Collateral  Attack- 
Conviction. 

Judgment  of  conviction  ia  conclusive,  and 
may  not  be  impeached  by  collateral  attack  un- 
l«aa  void. 

Department  1. 

Appeal  from  Superior  Coart,  King  Oonnty; 
Jobn  S.  Jnrey,  Judge. 

Peter  Derdko  was  convicted  of  knowlnff- 
ly,  willfnlly,  and  unlawfully  permitting  in- 
toxicating liquors  to  be  kept  on  certain  prem- 
ises occupied  by  him  with  Intent  to  sell,  bai> 
ter,  exchange,  give  away,  or  otherwise  dis- 
pose of  the  same,  and  he  appeals.    Affirmed. 

William  Wray,  of  Seattle,  tor  aroellant 
Fred  C.  Brown  and  T.  H.  Patterscm,  both 
of  Seattle,  for  the  State. 

TOUiAN,  J.  Appellant  was  charged  by 
Information,  under  sections  5  and  32  of  In- 
itiative Measure  No.  3,  Laws  of  1915,  pp.  3 
and  16,  with  the  offense  of  knowingly,  will- 
fully and  unlawfully  permitting  intoxicating 
liquors  to  be  kept  on  certain  premises  occu- 
pied by  him,  with  Intent  to  sell,  barter,  ex- 
diange,  give  away,  or  otherwise  dispose  of 
the  same,  and —  f     - 

"he,  said  Pete  Dericho,  heretofore,  to  wit,  on 
the  2dth  day  of  January,  1017,  in  the  county  of 
King,  atate  of  Washington,  before  Otia  W. 
Bvinker,  justice  of  the  peace  residing  and  ait- 
ting  in  Seattle  precinct,  King  county,  Wash,, 
has  been  convicted  of  the  crime  of  selling  intox- 
icating liquor,  and  sentenced  to  pay  a  fine  .of 
$50  therefor,  contrary  to  the  statute,"  eti 

From  the  verdict  of  guilty  and  a  judgmait 
thereon,  this  appeal  is  prosecuted. 

[1]  The  first  error  assigned  Is  based  upon 
the  refusal  of  the  trial  court  to  strike  from 
the  Information  the  allegation  as  to  a  pre- 
vious conviction  of  the  crime  of  selling  in- 
toxicating liquor;  and  it  is  argued  that  this 


charge  had  rtoidency  to  oreirtrome  the  pre- 
sumption of  good  diaracter,  and  of  denying 
to  appellant  a  fair  and  impartial  trial,  and 
prejudiced  the  jury  agninat  him  in  the  trial 
upon  the  specific  otfense  charged  in  the  In* 
formation.  A  saffldent  answer  seems  to  be 
contained  In  section  32  of  the  act,  whicb 
requires  prosecuting  attorneys  having  knowl- 
edge of  a  previous  conviction  under  the*  act 
to  allege  such  previous  conviction  In  the  in- 
formation. No  reason  is  suggested  why  this 
la  not  a  proper  police  regnlatlon  to  dlsconi^ 
age  violations  of  the  law,  and,  so  far  as  we 
have  discovered,  similar  provisions  of  other 
states  have  been  upheld  whenever  their 
constitutionality  has  been  questioned.  State 
T.  Flndllng,  123  Minn.  418,  144  N.  W.  142, 
and  cases  there  cited. 

[2]  Nor  did  the  court  err  tn  Instmctinir 
the  jury  to  find  whether  or  not  appellant 
was  formerly  convicted,  as  a  verdict  finding 
a  tirlor  conviction  is  generally  held  essential 
to  empower  the  court  to  impose  the  Increased 
punishment  provided  by  the  act.  State  t.  • 
ITndllng,  supra;  People  v.  Dueber,  34  Cal. 
App.  686,  168  Pac.  6T8;  People  v.  Franklin 
(Cal.  App.)  171  Paa  441;  Evans  ▼.  State, 
ISO  Ind.  651,  60  N.  E.  820. 

[3]  The  third  contention,  that  the  court 
erred  in  refusing  to  accept  an  incomplete 
verdict  and  in  sending  the  jury  ont  a  second 
time  to  find  a  verdict  upon  the  Issue  as  to 
a  former  conviction,  is  also  without  merit 

"The  rule  ia  well  aettled  that  the  court  may, 
with  proper  Instructions,  recommit  a  verdict 
to  the  jury  for  their  reconsideration,  where 
the  verdict  which  they  have  rendered  la  not 
in  the  proper  form,  where  it  ia  insufficient  in 
substance,  not  reaponsive  to  or  covering  the  ia- 
sues  or  instnictions,  or  ia  otherwise  defective. 
•    •    * »   38  Cya  1893,  and  cases  then  dted. 

[4,  S]  And  lastly,  appellant  complains  be- 
cause be  was  not  permitted  to  go  behind  the 
record  of  the  former  conviction  and  introdace 
evidence  to  show  that  he  was  not  guilty  ol 
the  charge  upon  which  that  conviction 
was  based.  We  know  of  no  authority 
to  sustain  such  a  contention,  and  appellant 
cites  none.  Under  familiar  rules,  the  for- ' 
mer  Judgment  of  conviction  ia  coucluslve, 
and  may  not  be  impeached  by  collateral  at- 
tack unless  void;  and  there  is  no  suggestion 
here  that  it  is  v(dd  or  even  voidable. 

The  Judgment  appealed  ttam  ia  affirmed. 

MITCHELL,  MAIN,  and  MACKINTOSH. 
JJ.,  concur. 
HOLCOMB,  O.  J.,  did  not  participate. 
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-    COLDBBN  ▼.  BEID,  Sheriff,  et  tH 
(No.  16028.) 

(Supreme  CSonrt  of  Washington.    July  8,  1919.) 

1.  Shzbiffs    ard    OONffTABtxa      «=3l69  — 
Wbokoful  KnxiNQ  —  Acnon  ok  Bond  — 

EVIDBIfOB. 

In  action  against  iheriS,  depnty  sheriff,  and 
■orety  on  sheriff's  official  bond,  for  death  of 
plaintiff's  husband,  evidence  held  sufficient,  if 
believed,  to  have  warranted  finding  that  deputy 
sheriff  shot  husband  while  he  was  committing  a 
misdemeanor  only,  because  of  refusal  to  stop 
automobile  at  bis  command. 

2.  SHKBIXF8      AND      CONSTABIXS        <=»171   — 

Wbokofctl  Kixxjno  —  Acnon  on  Bond  — 

Jctt  QtiEsnoR. 
In  action  against  sheriff  and  his  deputy  and 
surety  on  official  bond  for  death  of  plaintiff's 
husband,  question  of  whether  husband  was  shot 
by  depnty  while  committing  a  misdemeanor  and 
for  mere  refusal  to  stop  automobile,  or  whether 
deputy  had  reasonable  grounds  for  believing 
that  felony  was  being  committed,  held  for  jury. 

8.  Affeal  and  Ebbob    4=31002  —  Revikw  — 
JxTBY  Findings. 
Findings  of  jary  upon  conflicttng  evidence 
an  conclusive  upon  court 

4.  ABBE8T  «=s>68— Mode  or  Making  Abbest 

— FOBOE— MlSDBKBANOB. 

Police  officers  in  making  an  arrest  have  no 
WBRant  to  act  oppressively,  or  to  wantonly  in- 
lure  person  they  attempt  to  arrest,  or  to  maim 
or  kill  a  person  who  attempts  to  escape  when 
offense  committed  is  a  mere  misdemeanor. 

8.   SHKBirra    AND    GONBTABIXS       •S3l69— Ao- 

TioK  OK  Bond— Wbongfui,  Eiixiko— Evi- 

DBNCX. 

E)r{dence  of  dzeumstances  whkli  had  led 
riierlff  to  think  that  a  felony  was  being  commit- 
ted held  admissible. 

5.  Abbest   4=308— Fobck  TJbed— Fklont. 

A  police  officer  is  Justified  in  making  an  ar- 
rest when  he  has  reasonable  grounds  to  believe, 
and  does  believe,  that  a  crime  la  being  commit- 
ted, and  may  use  such  force  as  circumstances 
warrant,  and  such  as  the  law  permits  in  making 
arrests  for  felony,  where  he  believes  felony  baa 
been  committed. 

7.  Apfkai.  and  Ebbob      «=3260(2),  263(2)  — 
Pbesbbtation  or  Objection— Fobical  Ex- 

OEPnONS. 

Under  Rem.  Code  1915,  I  385,  no  formal 
exception  is  necessary  to  preserve  objection  to 
rejection  ttt  evidence,  or  to  the  giving  of,  or 
refnaal  to  give^  instructions. 

&  New  Tbial  ©=»108(4)  —  Gboukds  — 
Newlt  Discovebsd  Evidence. 
Where  verdict  for  plaintiff  was  equivalent 
to  finding  that  defendants  committed  willful 
perjury,  court  should  have  granted  new  trial 
on  groand  of  newly  discovered  evidence,  where 
some  of  the  evidence  directly  supported,  and 
much  of  k  inferentially  supported,  defendants' 
tiieoiT. 


OOLDKEK  V.  RXID 
(Its  P.) 

Department  2. 

Appeal    from    Superior    Court,    Spokane 
County;  William  A.  Huneke,  Judge. 


Action  by  Marion  Coldeoi  against  George 
h.  Reld,  as  Sheriff  of  Spokane  county,  Waab., 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeaL  Reversed  and  new  trial 
awarded. 

John  B.  White,  Joseph  B.  Lindsley,  Fred 
J.  Cunningham,  and  Merrltt,  Liantry  & 
Merrltt,  all  of  Spokane,  for  appellants. 

Roy  A.  Redfleld,  of  Spokane,  for  respond- 
ent 

FULLERTON,  J.  The  respondent  as  the 
widow  of  one  Harvey  CJoldeen,  brought  this 
action  against  the  appellants,  Reld,  Bradley, 
and  the  National  Surety  Company,  respec- 
tively, sheriff  of  Spokane  county,  deputy 
sheriff  of  that  county,  and  surety  on  the 
sherifTs  ofSdal  bond,  to  recover  In  damages 
for  the  alleged  wrongful  killing  of  Coldeen 
by  the  deputy  Bradley.  There  was  a  re- 
covery In  the  court  below,  and  the  appeal  is 
from  the  Judgment  entered. 

The  evidence  as  to  the  facts  surrounding 
the  transaction  Is  strangely  in  conflict  Ac- 
cording to  the  testimony  of  a  young  man  who 
was  with  Coldeen  at  the  time  he  was  found 
dead,  be  met  Coldeen  at  a  pool  hall  In  the 
city  of  Simkane  at  about  half  past  11  o'clock 
on  the  evening  of  the  day  before  Coldeen 
met  his  death.  They  played  pool  at  this 
place  until  about  midnight,  when  they  went  to 
a  restaurant  for  lunch.  They  stsyed  in  the 
restaurant  for  some  time,  finding  on  read- 
ing the' time  sheet  that  the  last  street  car 
for  the  night  going  In  the  direction  of  Col- 
deen's  home  bad  gone.  Coldeen  then  sug- 
gested that  they  go  down  the  street  and  find 
an  automobile  In  which  the  witness  could 
drive  him  home.  They  started  on  this  quest, 
finding  and  examining  several  which  they 
could  not  operate  because  of  the  precautions 
the  owners  had  taken  against  possible  theft, 
finally  finding  one  they  conld  operate,  stand- 
ing in  front  of  a  garage.  This  car  they  got 
into,  and  started  in  the  direction  of  Oldeen's 
home.  On  the  way,  at  whose  suggestion  the 
witness  does  not  remember,  they  changed 
their  course,  concluding  to  go  to  a  dance  held 
that  night  at  a  place  called  Colbert  some 
miles  distant  from  and  north  of  Spokane.  On 
the  way  to  Colbert  they  drove  rapidly  over- 
taking and  passing  a  car  containing  four 
persons.  Shortly  after  passing  the  car  it 
came  up  alongside  of  them,  when  one  of  its 
occupants  flashed  a  flashlight  over  them. 
Thinking  this  a  challenge  for  a  race,  and  at 
the  suggestion  of  Coldeen  to  speed  up  as 
they  could  outrun  the  other  car,  he  speeded 
up  and  was  pulUng  away  from  the  other  car 
when  a  shot  was  flred  by  one  of  its  occu- 
pants. He  then  slowed  down  the  si)eed"of 
the  car,  when  the  other  car  passed  him  and 
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likewise  slowed  down.  He  then  again  In- 
creased bis  speed  and  was  again  passing  tbe 
other  car  wh»i  another  shot,  or  perhaps  two 
in  rapid  succession,  he  was  uncertain  which. 
Were  fired  by  the  occupants  of  the  car.  He 
then  slowed  down,  turning  his  car  into  a 
bank  on  the  side  of  the  road,  when  be  was 
arrested  by  the  occupants  of  the  other  car, 
who  proved  to  be  deputy  sheriffs.  He  then, 
for  the  first  time,  discovered  that  Coldeen 
was  dead.  He  did  not  hear  Coldeen  speak 
after  the  first  shot  was  fired.  When  the  car 
stopped  against  the  bank  he  says  Coldeen 
was  sitting  almost  upright  In  the  car,  with 
his  head  leaning  to  one  side,  with  fresh  blood 
oozing  from  his  mouth  and  nostrils  and  from 
a  wound  on  the  t>ack  of  his  head. 

The  story  of  the  officers  is  that  they  were 
likewise  on  the  way  to  Colbert,  having  been 
directed  to  go  there  by  the  sheriff  because  of 
information  of  lawless  conduct  by  some  of 
the  attendants  at  a  dance  held  at  that  place. 
When  the  car  driven  by  the  former  witness 
overtook  them  it  was  proceeding  at  a  very 
rapid  rate  of  speed;  that  as  it  approached 
they  noticed  there  was  no  license  plate  on  Us 
front  and  when  it  passed  them  they  noticed 
there  was  none  on  Its  rear ;  that  the  deputy 
Bradley  then  directed  the  driver  of  their  car 
to  overtake  them;  that  the  driver  did  so,  and 
as  their  car  came  alongside  of  the  other 
Bradley  stood  out  on  the  running  board,  ex- 
hibited his  badge  as  a  deputy  sheriff,  flashed 
his  flashlight  In  front  of  the  occupants  of  the 
car,  and  shouted  "Halt";  that  the  car.  In- 
stead of  stopping,  then  increased  its  s]?eed, 
and  as  the  rear  wheel  came  opposite  him 
he  fired  into  the  tire  of  the  wheel ;  that  the 
car  then  slacked  up,  their  car  passing  It  and 
also  slowing  up  and  pulling  in  towards  the 
center  of  the  road;  that  the  other  car  then 
again  speeded  up  and  passed  them  on  the 
left,  when  Bradley  again  flred  at  the  other 
rear  tire,  firing  over  the  hood  of  the  motor 
of  the  car  in  which  he  was  riding ;  that  the  car 
then  slowed  up  and  turned  toward  a  byroad 
leading  away  from  the  main  highway,  but, 
missing  it,  ran  against  a  bank  on  the  side  of 
the  road,  where  It  stopped.  The  officers  then 
discovered  that  Coldeen  was  dead,  and  placed 
the  other  party  under  arrest.  Seemingly 
they  then  made  no  particular  examination  of 
the  body  of  Coldeen.  They  say  the  lower 
part  of  his  face  was  covered  with  coagulated 
blood,  and  that  the  wound  on  the  back  of  his 
head  had  the  appearance  of  having  been 
made  with  a  blunt  instrument.  The  body 
was  covered  with  a  blanket  or  robe  and  left 
In  the  car  while  the  sheriff  was  called  to  the 
place  by  telephone. 

nie  sheriff,  the  coroner,  and  an  under- 
taker arrived  at  the  place  soon  after.  It  was 
then  discovered  that  Coldeen  died  from  a  bul- 
let wound;  that  the  bullet  entered  his  head 
a  little  to  the  left  of  the  median  line  at  the 
Junction  of  the  occipital  and  parietal  bones, 
passed  through   tlie  brain  substance  in   a 


slightly  upward  course,  and  lodged  on  tb» 
frontal  bone  of  the  head,  fracturing  it  both 
perpendicularly  and  transversely.  The  body 
of  Coldeen  was  found  in  a  sitting  posture, 
substantially  as  described  by  the  driver  of 
the  automobile.  It  was  removed  from  the 
car  and,  as  they  testify,  a  minute  and  care- 
ful examination  made  of  the  car  by  the 
sheriff,  four  of  his  deputies  who  were  pres- 
ent, and  by  the  coroner.  EiSch  of  them  testi* 
fy  that  it  bore  no  marks  of  bullets  discov- 
erable save  in  the  tires  of  the  rear  wheels; 
both  of  which  were  then  deflated  and  showed 
punctures  such  as  would  be  made  by  flring 
into  them  with  a  revolver.  The  rear  tires 
were  taken  from  the  wheels  at  the  direction 
of  the  sheriff  and  carried  away  by  him.  The 
car  was  then  removed  to  a  byroad  and  left 
standing  for  a  few  hours,  when  it  was  re- 
moved to  a  garage  at  Hllllard  by  the  direc- 
tion of  the  sheriff. 

The  sheriff  also  testifies  that  after  hear* 
Ing  the  statements  of  his  deputies  as  to  the 
number  of  shots  that  had  been  fired  by  them 
he  examined  the  revolvers  carried  by  them, 
and  found  that  none  of  them  had  been  fired 
except  Bradley's,  and  that  there  were  two 
empty  shells  only  In  the  revolver  carried  by 
him.  The  bullet  taken  from  Coldeen's  head 
was  much  distorted  and  battered,  and  weigh- 
ed 22  grains  less  than  the  manufacturer's 
statement  of  the  weights  of  the  bullets  used 
by  Bradley,  and  22  grains  less  than  one  taken 
from  Bradley's  gun  after  the  shooting. 

The  principal  conflict  in  the  testimony  Is 
over  the  condition  of  the  car  at  the  time  It 
was  examined  by  the  coroner  and  the  Aeriff 
and  his  deputies.  The  badt  curtain  of  the 
car  was  Introduced  in  evidence.  It  con- 
tains two  holes,  such  aa  could  have  been 
made  by  bullets.  Both  are  below  the  Isin- 
glass window  of  the  curtain,  one  some  8^ 
Inches  and  the  other  7  inches  to  the  left  of 
the  center  of  the  curtain.  The  holes  are 
4%  inches  apart,  and  when  measured  from 
the  bottom  of  the  curtain  one  is  S  Inches 
higher  than  the  other;  the  one  farthest  from 
the  center  being  the  higher.  The  lower  one 
is  possibly  2  Inches  above  the  back  of  the 
cushioned  seat  of  the  automobile,  and  the 
otbiee,  of  course,  some  5  inches  above  It. 
They  are  plainly  visible^  even  at  a  casual  ' 
glance,  at  a  point  several  feet  distant. 
Photographs  taken  of  the  car  some  days 
after  the  shooting  show  them  plainly.  Four 
witnesses  testifying  for  the  respondent  say 
they  saw  the  holes  in  the  curtain  while  th» 
car  was  standing  at  the  place  where  it  was 
left  by  the  sheriff  Immediately  after  the 
shooting,  and  four  others  testify  that  they 
saw  them  in  the  afternoon  of  the  same  day 
after  the  car  bad  been  removed  to  the  Hll- 
llard garage  at  the  direction  of  the  sherUC 
•We  have  called  attention  to  the  evidence  of 
the  coroner,  the  sheriff,  and  his  deputies  as 
to  the  condition  of  the  car  at  the  time  they 
left  It,  after  taking  Coldeen's  body  from  it 
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and  remoTlng  the  rear  ttres.  While  on  the 
witness  stand  they  emphatically  testlfled  that 
the  holes  were  not  in  the  curtain  at  that  time. 
The  sheriff  further  testified  that  the  first 
time  he  learned  of  the  holes  in  the  curtain 
was  after  the  coroner's  inquest  on  the  body 
of  Coldeen,  some  days  after  the  shooting. 
Be  says  that  a  rumor  reached  him  to  that 
effect  and  that  he  went  to  the  Billiard  ga- 
rage to  examine  the  car;  that  the  holes  then 
appeared  as  they  now  appear  and  no  one 
could  overlook  them. 

The  respondent  offered  the  testimony  also 
of  parties  living  In  the  vicinity  of  the  high- 
way, near  where  the  shooting  occurred. 
Three  of  these  testify  that  they  heard  the 
racing  cars  and  the  shots  from  the  revolver. 
They  testify  that  there  were  three  shots,  fol- 
lowing each  other  in  reasonably  rapid  succes- 
sion, such,  the  record  recites,  as  one — two — 
thn^  One  of  them,  however,  testifies  posi- 
tively that  the  racing  cars  were  going  south. 
In  the  opposite  direction  from  the  direction 
these  cars  were  actually  traveling.  Another, 
while  not  so  positive,  thought  they  were  going 
sonth.  Still  another  testifies  to  but  two  shots, 
both  fired  in  rapid  succession  and  at  the 
time  of  the  first  meeting  of  the  cars  on  the 
highway.  The  person  whose  telephone  was 
used  by  Bradley  testified  that  Bradley,  while 
telephoning  to  the  sheriff  immediately  after 
the  shooting,  made  a  statement  indicating 
that  he  had  killed  one  of  the  occupants  of 
the  car.  This  witness  was  one  of  the  four 
witnesses  who  examined  the  curtain  of  the 
car  before  It  was  removed  to  Billiard,  and 
who  testified  that  It  then  bore  the  marks  of 
the  bullets.  His  statement  concerning  what 
Bradley  said  In  the  telephone  conversation 
b  denied  by  the  sheriff. 

At  the  conclusion  of  the  plaintiffs  case  the 
defendants  Interposed  a  challenge  to  the  suffi- 
ciency of  the  evidence.  The  challenge  was 
overruled,  whereupon  the  defendants  Intro- 
duced evidence  on  their  own  behalf.  At  the 
omclusion  of  all  of  the  evidence  the  chal- 
lenge was  renewed,  and  after  the  return  of 
the  verdict  a  motion  for  Judgment  notwith- 
standing the  verdict  was  made.  The  chal- 
lenge and  motion  being  overruled,  the  de- 
fendants moved  for  a  new  trial  on  all  of  the 
statutory  grounds,  supporting  their  motion  by 
affidavits. 

[1-41  The  first  contention  of  the  appellants 
Is  that  the  evidence  is  Insufficient  to  Justify 
the  verdict  This  question,  we  think,  re- 
quires no  extended  discussion.  If  the  Jury 
believed  the  e^dence  of  the  respondent's  wit- 
nesses, they  were  warranted  in  finding  that 
the  deceased  met  bis  death  from  a  shot  from 
file  deputy  sheriff's  revolver,  under  circum- 
stances which  afforded  no  legal  justification. 
The  Jury  could  have  found  that  the  deceased 
and  the  person  with  him  In  the  automobile 
were  committing  a  misdemeanor  only,  and 
that  the  deputy  deliberately  fired  at  them  be- 


canse  they  refused  to  stop  at  his  command. 
It  Is  true  that  the  evidence  from  which  such 
a  conclusion  Is  reached  is  not  entirely  con- 
sistent with  other  evidence  introduced  by 
the  respondent,  and  is  directly  opposed  by 
the  testimony  of  the  sheriff,  his  deputies,  the 
coroner,  and  the  supporting  witnesses  of  the 
sheriff,  and  it  is  true  also  that  such  a  con- 
clusion cannot  be  reached  without  the  find- 
ing ttiat  the  sheriff,  his  deputies,  and  the 
coroner  committed  deliberate  and  willful  per- 
jury, but  the  question  was  one  for  the  Jury 
nevertheless,  and  One  upon  which  their  find- 
ings are  conclusive  upon  the  court.  It  Is  per- 
haps unnecessary  to  add  that  police  ofiirers, 
In  making  an  arrest,  have  no  warrant  to  act 
oppressively,  or  to  wantonly  injure  the  per- 
son they  attempt  to  arrest,  or  to  maim  or 
kill  a  person  who  attempts  to  escape  from 
arrest,  when  the  offense  committed  Is  a 
mere  misdemeanor. 

The  second  contention  of  the  appellants  is 
that  the  court  erred  In  the  exclusion  of  evi- 
dence. On  the  trial  of  the  case  the  deputy 
sheriff,  in  answer  to  questions  put  to  him  by 
the  appellant's  counsel,  was  proceeding  to 
state  hla  belief  as  to  the  character  of  the 
offense  the  deceased  and  his  companion  had 
committed,  stating  that  their  conduct  had 
led  him  to  believe  that  the  car  had  been  stol- 
en. On  objection  the  trial  court  withdrew 
the  statement  from  the  consideration  of  the 
Jury,  and  refused  the  offer  of  further  evi- 
dence to  the  same  effect.  In  its  instructions 
also  the  court  charged  the  Jury  on  the  theory 
that  the  offense  committed  by  the  deceased 
and  his  companion  was  a  misdemeanor  only, 
charging  in  effect  that  the  deputy  was  not 
Justified  in  shooting  at  the  occupants  of  the 
automobile,  "whether  they  understood  or  did 
liot  understand  that  Bradley  was  an  officer, 
or  even  If  they  were  attempting  to  escape 
from  arrest,"  and  refusing  a  request  to 
charge  on  the  theory  that  the  offense  com- 
mitted was  a  felony. 

[6,  •]  In  rejecting  the  proffered  testimony 
and  in  refusing  to  charge  as  requested  we 
think  the  court  was  in  error.  In  this  state, 
where  the  common-law  rule  prevails,  a  police 
officer  is  Justified  in  making  an  arrest  when 
he  has  reasonable  ground  to  believe,  and  does 
believe,  that  a  crime  Is  being  committed,  and, 
having  the  right  to  make  the  arrest,  he  has 
the  right  to  use  that  degree  of  force  the  cir- 
cumstances of  the  case  warrant;  that  I*  to 
say.  If  the  crime  is  a  misdemeanor  he  may 
use  the  force  the  law  permits  in  mRkIng  ar- 
rests for  misdemeanors,  and  If  It  be  a  felony 
he  may  use  the  force  the  law  permits  In  mak- 
ing arrests  for  felony.  When,  therefore,  an 
officer  Is  called  upon  to  answer  for  a  claimed 
unlawful  arrest,  or  for  excessive  use  of  force 
in  making  a  lawful  arrest,  he  has  the  right  to 
show  the  circumstances  surrounding  the 
transaction,  and  the  Impression  these  cir- 
cumstances make  on  his  mind,  and  to  have 
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the  jury  diarged  on  his  theory  of  the  case, 
unless,  of  course,  the  drcnrastances  were 
such  that  there  could  be  no  two  opinions  con- 
cerning It.  Here  there  were  sufDcient  facts 
to  make  It  a  question  for  the  jury  whether 
or  not  the  officer  had  reasonable  ground  to 
bellere  the  deceased  and  his  companion  were 
In  the  act  of  committing  a  felony,  and  In  con- 
sequence was  entitled  to  show  what  Impres- 
sion these  facts  made  upon  his  mind.  It  was 
error  therefore  to  exclude  the  proffered  testi- 
mony. 

(7]  We  are  met,  however,  with  the  conten- 
tion that  the  appellants  have  not  properly 
preserved  the  objection  In  the  record,  since 
no  exception  was  taken  either  to  the  court's 
ruling  rejecting  the  evidence  or  to  his  re- 
fusal to  charge  as  requested.  But  no  formal 
exception  Is  necessary  to  the  ruling  of  the 
court  rejecting  the  evidence  (Rem.  Code,  i 
385),  and  no  exception  to  the  refusal  to  give 
an  Instruction  upon  the  question  was  neces- 
aary  to  preserve  the  objection  (Nelson  v.  West- 
em  Steam  Navigation  O).,  52  Wash.  177,  100 
Pac.  326).  Nor  was  an  exception  to  the  In- 
struction actually  given  necessary  for  that 
purpose.  These  are  unobjectionable  upon 
the  court's  theory  of  the  case,  and  after  the 
opposing  party  had  met  with  one  rejection 
of  his  own  theory,  it  was  not  necessary.  In 
order  to  preserve  the  question,  to  pursue  the 
matter  throughout  the  trial. 

[«]  We  think  further  that  the  court  might 
well  have  granted  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  After  the 
trial  the  appellants  were  able  to  gather  some 
new  evidence  directly  supporting  their  theory 
of  the  case,  and  much  that  supported  It  In- 
ferentlally.  The  trial  court  seems  to  have 
denied  the  motion  because -the  directly  sup- 
porting evidence  was  cumulative,  and  because 
the  other  was  in  a  large  measure  overcome 
by  the  counter  affidavits  filed.  But  while  the 
rule  applied  is  appropriate  in  an  ordinary 
case,  this  case,  we  think,  presents  questions 
unusual  in  cases  of  its  character.  As  we  have 
attempted  to  show,  the  evidence  Introduced 
by  the  prevailing  party  Is  in  a  manner  self- 
contradictory  and  cannot  all  be  true,  not  In 
the  sense  that  perjury  was  committed  by  the 
witnesses,  but  because  they  were  not  In  a 
position  to  observe  or  hear  accurately,  and 
could  receive  wrong  impressions.  But  no 
such  condition  confronts  the  officers  of  the 
law.  With  them  there  Is  no  room  for  mis- 
take. They  either  told  the  truth  or  they 
committed  deliberate  and  willful  perjury. 
The  finding  of  the  Jury  that  the  latter  was 
the  fact  Is  more  serious  to  them  than  is  the 
money  element  Involved,  and  where  there  is 
such  serious  room  for  doubt,  and  supporting 
evidence  Is  discovered  which  could  not,  with 
reasonable  diligence,  be  discovered  before 
the  trial,  we  think  it  but  Just  that  a  new 
trial  be  granted. 


The  Judgment  is  reversed,  and  a  new  trial 
awarded. 

MAIN,  MOUNT,  and  PARKBH,  JJ.,  concur. 
BOLCOMB,  0.  J.,  concurs  In  the  result. 


(107  Wash.  i;!> 

STATE  v.  CONNER.    (No.  15261.) . 
(Supreme  Court  of  Washington.   July  14. 1910.) 

1.  CiBiKiNAi.  Law  «=»600(1)  —  Contiwu- 
ARCE  —  Absent  Witrsss  —  Aninssioif  bt 
Pbobecutob. 

Under  Rem.  (3ode  1915,  |  2135,  authorizing 
denial  of  continuance  if  tie  prosecuting  attor- 
ney admits  that  the  absent  witness  would  tes- 
tify as  claimed,  It  was  not  error  to  deny  a  con- 
tinuance for  absence  of  drfendanf s  wife,  whcrs 
the  prosecutor  agreed  that  her  testimony  at  a 
former  trial  might  be  read  to  the  Jury. 

2.  Cbiuikai.  L>aw      «=9594(1),  1151— Appeal 

— DiSCBETION    or    l^IAL    CODBT— COWTIND- 
ARCE. 

Granting  of  a  continuance  on  the  ground  of 
the  absence  of  witness  in  a  criminal  case  rests 
almost  entirely  in  the  discretion  of  the  trial 
court,  and  the  Supreme  Court  will  not  intecfere 
therewith  unless  the  discretion  was  abused  to 
the  extent  of  prejudicing  applicant's  right  to  m 
fair  triaL 

3.  iNToxiCATiNO  LiquoBS  «=>238(5)  —  Bti> 
DENCE— Possession  of  Liquob. 

Under  Rem.  Ck>de  1915,  {  6262—23,  making 
possession  of  more  than  two  quarts  of  intoxi- 
cating liquor  prima  fade  evidence  that  It  was 
held  for  unlawful  sale,  proof  that  23  qnarts  of 
whisky  were  found  in  defendant's  possession  is 
sufiident  to  take  to  the  jury  the  question  of 
defendant's  intention  to  sell. 

4.  Intoxioatiko  liiquoBS  «=9236(7)— Sur^ 
FiciENCT  OF  Evidence  —  Explanatiom  ov 
Possession. 

In  prosecution  for  unlawful  possession  of 
intoxicating  liquor  with  intent  to  sell,  evidence 
held  sufficient  to  sustain  a  conviction  notwith- 
standing defendant's  testimony  that  the  amount 
found  in  his  possession  was  for  his  own  i>er- 
sonal  use  and  for  giving  to  guests  in  his  own 
home. 

Department  2. 

Appeal  from  Superior  Ciourt,  8nobomU}i 
County;  Guy  C.  Alston,  Judge. 

William  Conner  was  convicted  of  unlaw- 
fully keeping  In  possession  intoxicating  Uif* 
uor  with  intent  to  sell  In  violation  of  law, 
and  he  appeals.    Affirmed. 

Cooley,  Horan  &  UulvibUl,  of  Everett,  for 
appellant. 

Lloyd  L.  Blade  and  Jesse  H.  Davis,  txttb 
of  Everett,  for  the  State. 


4t=>For  other  cases  see  same  topic  and  KET-NUMDER  in  all  Ker-Numbered  Digests  and  Indexes 
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.  HOLGQUB.- Q/r3v.3MB  eppeel  Is  prowcut- 
«d  from:  judspi  wt  w  'yerdkt  aitdor  an  In- 
form&llpD  (^a^ging  tbat-^ ' 

••  •  •  '  •  '  &  the  conhty  of  SneKbmiaK.  ■it^te 
at  WaaUfagrttiti, 'on  ot  about  the'lSth'day  ■of 
Febniarr,  1918; 'then  and  there- beings  tfa«:.aaid 
defendant,  William  Conner,  did  thda  and  tbefe 
willfully  and.  unlawfully  Iceepvand  have  in  hi* 
possession  intoxicating  liquor,  to  ^it,  ^3  quarts 
of  whlsbyi  with  intent  to  sell.  Darter,  exchange, 
^ve  away,  furnish  and  otherwise  dispose  of  the 
same  in  vl6Iation  of  law-,  Contrary  to  the  form 
of  the  statute,"  etc 

[1}  Wlmi  the  case  was  eaUed  for  triU  the 
appellant  moved  for  a  ooDtisuanoe,  in  bo^ 
port  of  which  he  submitted  an  affidavit  re- 
citing that  his  wife,  who  was  a  material  wit- 
nesa  for  the  defense,  was  then  confined'  in 
bed,  having  been  taken  UI  the  night  previous ; 
that  the  testimony  of  the  witness  Is  fully  set 
forth  In  the  evidence  given  by  her  at  the 
former  trial  of  this  cause.  Whereupon  the 
prosecuting  attorney  admitted  that  the  ab- 
sent witness,  tf  present,  would  testify  as 
stated  in  the  motion.  Appellant  stated  to 
the  court  that  bis  wife  was  suffering  from 
grippe;  that  be  bad  not  called  a  doctor,  but 
when  he  left  that  morning  he  told  her  to  get 
Dr.  Jacobson.  "The  motion  for  continuance 
was  overruled,  which  the  appellant  assigns 
as  error. 

As  the  testimony  of  the  absent  witness 
was  read  In  evidence  the  motion  for  continu- 
ance was  rightly  overruled.  In  view  of  the  ad- 
mission of  the  prosecuting  attorney,  the  stat- 
ute providing  that — 

"A  continuance  may  be  granted  in  any  case 
on  the  ground  of  the  absence  of  evidence,  on  the 
nioti(»  of  the  defendant,  anpported  by  affidavit 
■howing  the  materiality  of  the  evidence  ex- 
pected to  be  obtained,  and  that  due  diligence 
has  been  used  to  procure  it,  and  also  the  name 
and  place  of  residence  of  the  witness  or  wit- 
nesses, and  the  substance  of  the  evidence  ex- 
pected to  be  obtained ;  and  if  the  prosecuting  at- 
torney admit  that  such  evidence  would  be  given, 
and  diat  it  be  considered  as  actnally  given  on 
the  trial,  or  offered  and  overruled  as  Improper, 
the  continuance  shall  not  be  granted."  Section 
2135,  Rem.  Code. 

[2]  ^e  frequent  abuse  of  the  right  to  ob- 
tain a  cohtinnance  has  induced  stricter  vigi- 
lance by  the  courts  to  prevent  such  abuse. 
The  very  natnre  of  the  relief  requested  Is 
such  that  the  decision  of  the  question  neces- 
sarily rests  almost  entirely  upon  the  discre- 
tion of  the  trial  court,  and  we  are  not  In- 
clined to  interfere  with  such  discretion  un- 
less abused  to  the  extent  of  prejudicing  the 
applicant's  right  to  a  fair  trial. 

[3]  It  it  also  contended  that  the  evidence 
was  Insufficient  to  sustain  the  conviction.  It 
is  not  disputed  that  23  quarts  of  whisky  were 
found  by  the  raiding  party  In  appellant's 
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apartments,  but  be  contends  QOKt  this'  wttt 
kept  by: him  for  bis  own  ccnsumptlDD,  to  be 
drunk  Iq  his  home  by  himself  and  guests; 
that  theite  was  no  evidence  to  go  to  the  jniTr 
to  show  that  he  ever  intended  to  sell  any  of 
tbeUdvor. 

The  contention  of  aiq)eUant  Is  answered  by 
the  statute  (seotion  8262—23,  Bern.  Code), 
whiidi  prOTtdes  that — 

"Iri  any  prosecution  for  the  violation  of  any 
provisions  of  this  act,  it  shall  be  competent  to 
prove  that .  any  person  had  in  his  possession 
more  than  two  quarts  of  intoxicating  liquor 
*  *  *  and  such  possession  and  the  proof 
thereof,  shall  be  prima  facie  evidence  that  said 
liquor  was  so  held,  and  kept  for  the  purposes  of 
unlawful  sale  or  disposition." 

Under  the  statute,  when  the  state  proved 
possession  by  appellant  of  28  quarts  of  wbls- 
ky,  that  proof  made  a  prima  facie  case  for 
the  Jury.    State  v.  Bacfatold,  180  Pac.  896. 

As  we  said  In  State  v.  Gray,  98  Wash.  279, 
287,  167  Pac  951,  954: 

"The  statutory  presumption  ia  an  evidential 
presumption  expressly  made  sufficient  in  itself 
prima  facie  to  overcome  the  presumption  of  in- 
nocence; else  the  statute  has  no  meaning  at 
alL" 

[4]  Appellant  admitted  that  the  23  quarts 
were  all  that  remained  of  36  quarts  pur- 
chased by  him  In  January  or  February,  1918, 
from  a  man  he  had  never  seen  before.  He 
also  admitted  enjoying  the  liquor  with  guests 
In  his  apartments,  but  denied  selling  of  same 
to  any  one.  It  was  for  the  Jury  to  say  wheth- 
er the  testimony  on  the  part  of  appellant  was 
true  so  as  to  overcome  the  prima  facie  case. 
It  must  be  assumed  that  the  Jury  took  Into 
consideration  the  demeanor  and  manner  of 
the'  witness  and  all  the  circumstances  under 
which  he  testlfled,  and  It  was  their  privilege 
to  believe  or  disbelieve  the  testimony  offered 
in  defense  to  the  charge.  The  instruction  to 
the  Jury  that  no  conviction  should  be  had 
even  if  they  found  that  appellant  did  have  an 
Illegal  quantity  of  liquor  in  bis  possession  If 
they  also  found  that  he  Intended  to  drink  the 
liquor  himself  or  intended  to  give  it  to  his 
guests  In  bis  private  apartment  to  be  drunk 
while  there,  and  If  the  apartment  was  not  a 
place  of  public  resort,  was  favorable  to  the 
appellant.  It  Is  manifest  that  the  Jury  con- 
cluded by  their  verdict  that  the  testimony  of 
the  witness  was  untrue. 

A  careful  examination  of  the  record  con- 
vincing ns  that  there  was  sufficient  evidence 
to  raise  a  question  of  fact  ui>on  which  the' 
Jury  should  pass,  and  that  the  appellant  had 
a  fair  and  impartial  trial,  the  Judgment  ai>> 
pealed  from  Is  affirmed. 

MOUNT,  PARKER,  BRIDGES,  and  FUIP 
LBRTON,  JJ.,  concur. 
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miSELL  T.  SURRT  et  aL     (No.  15305^ 

(Sapreme  Court  of  Washington.    July  24, 
19190 

llAKTEB  AND  SSBTANT  <fS»302(8)— IWJDIOM  TO 

TntRD  Pbbson— LiABiLiTT  or  Mastkb. 
Where  one  employed  to  watch  property  Tol- 
ontarily  left  bis  beat  and  joined  a  poUceman  in 
pursuit  of  supposed  offenders,  who  were  not 
committing  any  depredation  on  the  employer's 
property,  the  employer  was  not  liable  for  the 
death  of  one  shot  during  the  chase;  the  employ^ 
not  acting  within  the  scope  of  his  employment 

Department  1. 

Apiieal  from  Superior  Court,  King  Coun- 
ty; J.  T.  Ronald,  Judge. 

Action  by  Charles  Frisell  against  F.  H. 
Surry  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    AflSrmed. 

Robert  C.  Saunders  and  Israel  Nelson, 
both  of  Seattle,  for  appellant 

Kerr  &  McCord,  McClure  &  McClure,  John 
F.  Murphy,  Earl  O.  Rice,  and  B.  L.  Skeel, 
all  of  Seattle,  for  respondents. 

TOLMAN,  J.  This  case  was  before  this 
court  on  a  former  appeal  from  a  Judgment 
of  dismissal  based  upon  the  plaintiff's  open- 
ing statement  to  the  Jury.  99  Wash.  201, 
169  Pac.  317.  That  Judgment  having  been 
reversed,  the  case  again  proceeded  to  trial  In 
the  superior  court,  and  at  the  close  of  plain- 
tiff's evidence  the  case  was  withdrawn  from 
the  Jury  and  a  nonsuit  granted  upon  the 
ground  that  the  evidence  submitted  was  In- 
sufficient to  Justify  a  verdict  against  all  or 
any  of  the  defendants  then  remaining  In  the 
case,  from  which  Judgment  of  nonsuit  this 
appeal  is  prosecuted. 

The  complaint  In  substance  charges  that 
the  respondents  were  patrons  of  the  F.  H. 
Surry  Agency  &  Night  Patrol  System,  which 
wns  engaged  in  the  business  of  furnishing 
uniformed  patrolmen  or  private  watchmen 
to  protect  the  business  places  of  its  patrons ; 
that  one  Gouley  was  the  agent,  servant, 
uniformed  patrolman,  and  so-called  opera- 
tive of  the  F.  H.  Surry  Agency,  and  through 
that  agency  was  the  agent  and  servant  of 
respondents ;  and  while  so  employed  as  such 
agent  and  servant,  and  In  the  course  of  his 
employment  as  such  uniformed  watchman 
of  the  properties  of  respondents,  the  said 
Gouley  did,  on  or  about  the  19th  day  of  Sep- 
tember, 1915,  wrongfully,  negligently,  and 
carelessly  shoot  and  kill  Carl  Theodore  Fri- 
sell, the  minor  son  of  appellant,  then  of  the 
age  of  17  years,  to  his  damage,  etc.  The 
evidence  shows  that  at  the  time  in  question 
each  of  the  respondents  was  a  patron  of  the 
Surry  Agency,  under  an  oral  contract  sub- 
stantially the  same  in  each  Instance,  and  to 


the  effect  that  the  agency  would  fnmlsh  an 
(q;)erative  who  would  cover  a  certain  dis- 
trict or  beat  in  the  nighttime  and  on  holi- 
days, visiting  the  business  place  of  each  pa- 
tron at  stated  Intervals,  trying  the  doors, 
turning  off  the  lights,  and  i)erformlng  all  at 
the  usual  duties  of  a  night  watchman;  that 
this  operative  would  be  commissioned  as  a 
special  officer,  with  power  to  make  arrests, 
the  same  as  a  police  officer,  but  would  not 
be  supposed  to  do  police  duty  other  than 
such  as  would  be  necessary  in  protecting  the 
property  of  the  patrons;  that  the  operative 
would  be  tmlformed  and  armed,  after  the 
manner  of  a  regular  police  officer.  It  fur- 
ther appeared  that  Gouley  was  so  uniformed 
and  armed  and  had  a  commission  as  spe- 
cial deputy  sheriff,  such  as  is  Issued  to 
peace  officers,  and  was  covering  a  beat  In 
the  city  of  Seattle  which  extended  from  Pine 
street  on  the  north  to  Union  street  on  the 
south,  and  easterly  on  Sixth  avenue.  At 
about  1  o'clock  on  the  night  in  question  Gou- 
ley was  standing  on  Third  avenue,  Just 
south  of  Pine  street  In  the  company  of  a 
regular  police  officer,  when  two  young  men 
approached  and  complained  to  them  that  a 
gang  referred  to  as  the  motorcycle  gang  had 
assaulted  and  beaten  them  near  Second  ave- 
nue and  Pine  street  Gouley  and  the  officer 
proceeded  to  Second  avenue  and  Pine  street, 
received  Information  that  the  gang  had  gone 
to  the  vicinity  of  Fourth  avenue  and  Pine 
street,  and  thereupon  Gouley  and  the  officer 
proceeded  in  different  directions,  meeting 
again  at  Fourth  avenue  and  Pine  street  with- 
out finding  the  offenders.  They  were  there 
Joined  by  another  officer,  and  at  about  that 
time  a  rider  on  a  motorcycle  was  seen  ap- 
proaching. The  rider  failed  to  stop. upon 
the  order  of  the  officer,  and  one  of  the  officers 
flagged  a  passing  automobile  and  he  and 
Gouley,  mounting  upon  the  running  board 
upon  either  side  of  the  car,  gave  chase  to 
the  fleeing  rider;  but  after  proceeding  some 
distance  it  became  apparent  that  the  rider 
was  outstripping  them,  and  the  officer  fired 
two  or  three  shots  into  the  air.  This,  how- 
ever, failed  to  stop  the  rider,  and  the  trail 
being  lost  the  automobile  with  Gouley  and 
the  officer  returned  toward  the  center  of 
the  dty;  going  westerly  on  Pine  street  near 
Eighth  avenue  they  saw  two  boys  on  a  mo- 
torcycle facing  east  on  Pine  street;  the  of- 
ficer saying,  "There  they  are,"  Jumped  off 
the  automobile,  but  Gouley  remained  on  the 
car,  continuing  on  Pine  street  to  Sixth  ave- 
nue, thence  south  to  Pike  street  and  east  on 
Pike  street  to  Seventh  avenue,  where  they 
turned  north.  At  this  point  a  motor- 
cycle appeared  in  Seventh  avenue,  a  short 
distance  north  of  Pike  street,  headed  toward 
the  south.  Gouley  Jumped  from  the  automo- 
bile, ordered  the  riders  of  the  motorcycle  to 
halt,  but  instead  of  obeying  the  order  the  mo- 


AssFor  otlier  cases  see  same  topic  and  KBT-NUHBBR  In  all  Key-Numbered  Dlgeats  and  Indeses 


Digitized  by 


Google 


WodL) 


UBBIO  T.  I.IEBIGI 
(iss  p.> 


605 


torcyde  was  gwxmg  aronnd  tn  a  circle  and 
■tarted  north  on  Seventh  aventi&  Goaley 
then  fired  several  ahota,  one  of  whlrh  killed 
aitpellanfa  son,  who  was  the  rear  rider  on 
the  motorcycl&  It  does  not  appear  that  the 
tictlm  of  this  tragedy  was  gnUty  of  any  of- 
fense whatever,  or  that  there  was  any  Jus- 
tiflcatlon  for  the  shooting.  But,  however 
onneceesary  and  lamentable  the  art,  we  can 
discover  nothing  In  the  evidence  in  any  man- 
ner tending  to  show,  or  from  which  the  Jury 
might  properly  draw  the  Inference,  that  it 
was  committed  by  Gonley  tn  the  course  of 
his  employment  to  protect  the  property  of 
respondents.  At  no  time  was  there  any  com- 
plaint that  any  of  the  supposed  ofTenders 
was  committing  or  attempting  to  commit  any 
form  of  depredation  upon  the  property  of 
any  of  the  patrons  of  Oouley's  employer. 
And  no  such  act  appears  to  have  been  feared 
by  Gouley,  who  deliberately  stepped  outside 
the  scope  of  his  employment,  left  his  beat 
and  the  property  of  respondents  without  the 
protection  which  his  presence  and  attention 
to  duty  were  supposed  to  give,  and  entered 
upon  a  chase  with  the  regular  police  officer 
of  the  city.  In  which  bis  patrons  were  in  no 
wise  concerned,  and  which,  as  they  were  ad- 
vised, he  was  supposed  not  to  do.  Clearly, 
these   facts,    and    all   reasonable    inferences 


8.)  11S6;    Kehoe  v.  Marshall  Field  ft  Go, 
141  111.  App.  140. 
The  Judgment  appealed  from  la  affirmed. 

HOIX'OMB,  C.  J.,  and  MAIN.  MACKIN- 
TOSH, and  MITCUfiiLL,  JJ..  concur. 


am  WMh.  4M) 
UEBIO  T.  LIEBIO.     (No.  15223.) 

(Supreme  Court  of  Washington.    July  2. 1919.) 

1.  DlVOBCK  ^=>280— APFEALA.BLB  ObDEBS. 

Ad  order  reducing  the  amounts  of  alimony 
of  a  wife,  who  procured  a  divorce.  Is  an  appeal- 
able order,  as  is  an  order  refusing  to  dpiioiut  ■ 
trustee  to  take  charge  of  husbsod's  proiM-rty, 
because  of  his  refusal  to  pay  toe  alimony  origi- 
naily  decreed. 

2.  Divorce  «=»286—ApntAi/— Effect. 

Where  an  original  divorce  decree  was  modi- 
fied on  husband's  petition,  so  as  to  reduce  the 
allowance  of  alimony,  and  the  wife's  petition 
for  the  appointment  of  a  trustee  of  the  hus- 
band's property,  on  the  ground  that  he  liad 
refused  to  pay  the  alimony  awarded  in  the  orig- 
inal decree,  was  denied,  held,  that  such  inter- 
locutory orders  cnnaut  be  reviewed  on  appeal 
from  order  quashing  a  writ  of  garnishment.  Is- 
sued at  instance  of  wife,  against  one  indebted 


which  may  be  drawn  therefrom,  all  point  to   to  the  husband,  for  while  Rem.  Code  1015,  f 


one  conclusion,  and  reasonable  men  cannot 
differ  as  to  that  conclusion.  Hence  there 
was  no  question  to  be  submitted  to  the  Jury, 
and  the  court  may  here  say,  as  a  matter  of 
law,  that  Gouley  was  not  acting  within  the 
scope  of  his  employment  when  he  fired  the 
fatal  shot  So  that,  even  though  it  should  be 
held  that  the  evidence  Justified  the  submis- 
sion to  the  Jury  of  the  question  as  to  wheth- 
er or  not  respondents  had  such  power  or 
control  over  Gouley  as  to  invoke  the  rule  of  ^ 
respondeat '  superior,  which  may  well  be 
doubted,  still  the  Judgment  of  the  trial  court 
was  right,  because  as  a  matter  of  law,  from 
the  undisputed  evidence  and  all  reasonable 
Inferences  to  be  drawn  therefrom,  Gouley 
was  not  acting  within  the  scope  of  his  em- 
Idoyment. 

We  have  no  quarrel  with  the  law  laid 
down  by  the  authorities  cited  by  appellant. 
Yet  the  facts  in  this  case,  as  we  see  them, 
render  such  authorities  Inapplicable.  More 
nearly  In  point,  and  fully  sustaining  and  il- 
lustrating our  views  as  herein  expressed, 
are  the  following:  Philadelphia,  B.  &  W.  R. 
Co.  T.  Stumpo,  112  Md.  571,  77  Atl.  206;  Bu- 
man  ▼.  Michigan  Cent.  R.  Co.,  168  Mich.  651, 
134  N.  W.  972,  Ann.  Cas.  WWD,  107;  Hid- 
algo .T.  Gulf,  etc,  Ry.  Co.,  60  Tex.  Civ.  App. 
433,  128  S.  W.  683;  Holler  v.  Ross,  68  N.  J. 
Law,  324,  53  Atl.  472,  59  L.  R.  A.  943,  96  Am. 
8t  Rep.  646 ;  St.  Louis,  etc.,  Ry.  Co.  v.  Sims, 
106  Ark.  109,  152  S.  W.  985,  44  U  R.  A.  (N. 


1716.  provides  that  an  appeal  from  any  final 
judgment  shall  also  bring  up  for  review  any 
order  in  the  same  proceeding,  the  two  orders 
were  independent  interlocutory  orders,  and  it 
might  as  well  be  argued  that  the  original  decree 
could  be  so  reviewed  as  that  they  could. 

3.  Gabnishiient   «=>103—WRrr— Issuance. 

Where  wife,  who  had  obtained  divorce,  pro- 
cured issuance  of  a  writ  of  gamisbment  against 
one  indebted  to  ber  husband  on  the  ground  that 
he  was  indebted  to  ber  for  unpaid  alimony,  but 
there  was  no  claim  that  there  was  a  judgment 
for  any  specific  amount,  held  that,  under  Rem. 
Code  1015.  $i  680.  681,  it  was  necessary  that 
the  wife  execute  a  bond  in  double  the  amount 
of  the  debt  claimed,  and  where  no  such  bond 
was  issued  the  writ  was  properly  quashed. 

Department  2. 

Appeal  from  Superior  Court,  King  Ctouuty; 
Everett  Smith  and  J.  I.  Ronald,  Judges. 

Action  by  Anne  Ueblg  against  Arthur  T. 
Liebig.  After  modification  of  the  origiual  de- 
cree granting  plaintiff  the  divorce  and  ali- 
mony, plaintiff  filed  a  petition  alleging  that 
there  was  due  her  $2,490  under  the  terms 
of  the  origiual  decree,  tliat  defendant  refus- 
ed to  pay  the  same  and  applied  for  the  ap- 
pointment of  a  trustee  to  take  charge  of  de- 
fendant's property.  Such  relief  being  denied, 
plaintiff  procured  the  Issuance  of  a  writ  of 
garnishment  against  a  bank  holding  funds 
of  defendant,  and,  the  writ  being  quashed, 
plaintiff  appeals.    Affirmed. 
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,  -  BobertfA.  Devcra  and  Bdwarff  Jndd,  both 
ot  Seattle,  for  appellant. 
:  F.  3.  Oarrer,  M.  H.   Plxley,  and  H.  B. 
Foster,  all  of  Seattle,  for  respondent 

MOUNT,  J.'  On  December  ftO,  1910,  a  de- 
cree of  divorce  was  granted  to  plaintiff. 
This  decree  awarded  to  "plaintiff  for  her 
support  and  maintenance  and  until  fur- 
ther ordered  by  the  court  herein,  the  sum 
of  forty  dcdiars  (540)  per  month.  •  •  ••• 
Thereafter,  on  April  26,  1917,  defendant  filed 
a  petition  for  a  modification  of  the  original 
decree.  Upon  a  hearing  of  that  petition  the 
court,  on  June  1,  1917,  entered  an  order  re- 
ducing the  alimony  to  $5  per  month  "un- 
til further  order  of  the  court  herein."  There- 
after, on  June  19,  1017,  plaintiff  filed  a  peti- 
tion alleging  that  there  was  due  to  her 
(2,490  by  the  terms  of  the  original  decree, 
that  defendant  had  refusel  to  pay  this  sum, 
and  that  he  had  fraudulently  transferred 
property  to  the  names  of  other  persons.  This 
petition  prayed  for  the  appointment  of  a 
trustee  to  take  charge  of  such  property,  and 
that  defendant  be  required  to  show  cause 
why  he  should  not  be  punished  for  contempt 
for  failure  to  make  the  payments  provided 
for  In  the  original  decree.  Thereafter,  on 
November  24,  1917,  after  issues  were  Joined, 
a  hearing  was  had,  and  the  court  denied  the 
application,  and  refused  to  appoint  a  trustee, 
and  refused  to  find  defendant  in  contempt. 
On  January  28,  1918,  plaintiff  filed  an  affi- 
davit alleging  that  defendant  was  Indebted 
to  her  in  the  sum  of  $2,400,  and  that  the 
Issuquah  State  Bank  was  indebted  to  defend- 
ant and  had  under  its  control  property  be- 
longing to  defendant  A  writ  of  garnishment 
was  Issued  by  the  clerk  upon  this  affidavit 
and  waS'  served  upon  the  Issaquah  State 
Bank,  wlilcb  made  answer  that  It  was  in- 
debted to  defendant  In  the  sum  of  $627.01. 
Thereupon  defendant,  on  February  1,  1918, 
filed  a  petition  to  quash  the  writ  of  garnish- 
ment upon  the  ground  that  it  was  Improper- 
ly and  wrongfully  issued,  and  because  there 
was  no  money  Judgment  against  defendant 
This  petition  was  sustained,  and  the  writ 
discharged.  Thereupon,  on  February  8,  1918, 
plaintiff  gave  notice  of  appeal — 

"from  the  order  and  Judgment  entered  in  said 
action  on  the  24th  day  of  November,  1917,  re- 
fnsin?  to  set  aside  an  order  previously  entered 
on  the  1st  day  of  Jnne,  1917,  and  takes  an  ap- 
peal from  another  order  entered  on  the  24tli 
day  of  November,  1917,  refusing  to  appoint  a 
receiver,  and  takes  an  appeal  from  another  or- 
der entered  on  the  8th  day  of  February,  1918, 
quasliini;  a  writ  of  garnishment" 

[1]  The  order  referred  to  in  this  notice' 
as  of  the  Ist  day  of  June,  1917,  was  the 
order  reducing  the  alimony  from  $40  to  $5 
per  month.  The  order  entered  on  the  24th 
day  of  November  was  an  order  refusing  to 
vacate  that  Judgment    The  order  reducing 


tte  aOmany  wtJf  on  ocdnr  wUcb  affected  a 
substantial  right  sfsd  was  therefore  appeal* 
able.  The  order  od  the  a4th  day  of  Novemi 
ber,  1917,  was  the  order  refusing  to  amxrfat 
a'raceiver.  This  was  also  an  order  from 
which  an  appeal  might  be  taken  under  the 
statute.  Mo  appeals  wore  taken  from  rtthec 
of  these  orders  within  the  time  provided  bi 
law,  and  they  therefore  are  not  reviewaiflo 
at  this  time. 

[2,  1]  The  appeUant  c<Mitends  that  be: 
cause  the  statute  (sectloa  1710,  Rem.  Cod^ 
recites  that  an  appeal  from  any  such  final 
Judgment  shall  also  bring  up  for  review  any 
order  made  in  the  same  action  or  proceeding, 
either  before  or  after  Judgment,  the  appeal 
from  the  order  quashing  the  writ  of  garnish- 
ment is  sufficient  for  review  of  all  final  or- 
ders in  the  case.  But  that  does  not  follow. 
It  might  as  well  be  argued  that  the  appeal 
from  the  order  denying  the  writ  of  garnish- 
ment might  at  this  late  day  be  sufficient  for 
a  review  of  the  original  decree  in  the  year 
1910.  This  court  has  never  held  that  such 
orders  are  orders  contemplated  by  the  stat- 
ute, where  it  says  that  an  appeal  from  any 
such  final  Judgment  shall  bring  up  for  re- 
view any  order  made  in  the  same  action  or 
proceeding,  either  before  or  after  the  Judg- 
ment The  orders  therein  referred  to  are 
Interlocutory  orders  which  occur  in  the  trial 
of  the  case,  and  the  language  there  does  not 
refer  to  final  appealable  orders  where  no  ap- 
peal has  been  taken  therefrom.  It  will 
therefore  be  unnecessary  to  consider  any  ot 
the  questions  presented  upon  this  appeal 
relating  to  the  final  orders  of  November  24, 
1917,  and  June  1,  1917.  We  are  satisfied 
there  is  no  merit  In  the  appeal  from  the  or- 
der discharging  the  writ  of  garnishment 
The  statute  (section  680,  Rem.  Code)  pro- 
vides that  the  clerks  of  the  superior  courts 
may  issue  writs  of  garnishment: 

"1.  Where  an  original  attachment  has  been 
issued  in  accordance  with  the  statutes;    •    •    • 

"2.  Where  the  plaintiff  sues  for  a  debt  and 
makes  affidavit  that  such  debt  is  just  doe  and 
un|)aid;    •    •    • 

"3.  Where  ttie  plaintiff  has  a  Judgment  wholly 
or  partially  unsatisfied.    •    •    • " 

In  this  case  It  is  not  claimed  that  appe- 
lant had  a  Judgment  for  a  specific  amount 
at  the  time  the  writ  was  applied  for.  It  la 
plain  from  the  record  that  appellant  was 
claiming  that  respondent  was  indebted  to 
her  for  unpaid  alimony;  but  there  was  no 
Judgment  for  any  specific  amount  and  there 
Is  not  now,  so  far  as  the  record  shows.  Sec- 
tion 681,  Rem.  Code,  provides  that  In  the 
case  mentioned  in  sul)divlslon  2  of  section 
680  the  plaintiff  shall  execute  a  bond  with 
two  or  more  good  and  sufficient  sureties,  to 
be  approved  by  the  clerk  Issuing  the  writ 
payal)le  to  the  defendant  In  the  suit.  In  dou- 
ble the  amount  of  the  debt  claimed  therein, 
conditioned  that  he  will  prosecute  his  suit 
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and  pay  all  damages  and  costs  that  may  be 
adjudged  against  talm  for  wrongfully  suing 
out  such  garnishment.  If  there  was  any 
ground  for  the  Issuance  of  a  writ  of  gamlsb- 
ment.  It  was  under  subdivision  2  of  the  stat- 
ute above  referred  to.  In  that  case  it  was 
necessary  for  a  bond  to  be  given.  No  bond 
was  given,  and  the  court  therefore  properly 
held  that  the  writ  was  wrongfully  Issued. 
We  find  no  merit  in  the  appeal,  and  the 
Judgment  is  therefore  afBrmed. 


HOU:OMB,    0.    J.,    and 
and  PARKER,  JJ.,  concur. 


FULLEBTON, 


DOT  Wash.  6I0) 

8TATB  ex  rd.  EUREKA  CEDAR  LUMBER 
it  SHINGLE  CX>.  v.  SUPERIOR  COURT 
OF  PIERCE  COUNTY  et  aL    (No.  16486.) 

(Snpieme  Court  of  Washington.    July  22, 1919.) 

1.  PBOHIBITION  «s>11— SfATTEBS  ReVIBW- 
ABLK. 

If  the  Bnperior  court  in  a  pending  action  to 
foredoee  a  lien  upon  personal  property  has  the 
power  to  release  property  by  suhstitadng  a  de- 
posit of  money  or  a  bond,  the  Supreme  Conrt 
cannot,  under  Rem.  Code  1915,  SS  1027,  1028, 
correct  by  prohibition  the  act  of  such  court  in 
anbatituting  an  inadequate  bond;  (uch  act  be- 
ing, at  most,  a  mere  error. 

2.  MABmscK  Liens  ®=>74— Release  ot  Lten- 

— SUBSTITtJTION  OF  BOITD. 

In  an  action,  under  Rem.  Code  1915,  $  1182, 
to  foreclose  a  lieu  for  material  used  in  a  ves- 
ael's  construction,  the  court,  jn  virtue  of  its  in- 
herent equity  powers,  may  release  the  vessel 
from  the  lien  by  substituting  therefor  a  deposit 
of  money  or  a  bond. 

Department  2. 

Application  by  the  State  of  Washington, 
on  the  relation  of  the  Eurelsa  Cedar  Lupiber 
&  Shingle  Company,  for  a  writ  of  prohibition 
against  the  Superior  Conrt  of  Fierce  County, 
Waafa.,  M.  L.  CUHord,  Judge,  and  othws. 
Temporary  writ  qnashed,  and  peremptory 
writ  denied. 

W.  H.  Abel,  of  Montesano,  for  appellant 
Grlnstea^  &  Laube,  of  Seattle,  for  respond- 
ent. *  . 

FULLEBXON,  J.  This  is  an  application 
made  originally  In  this  court  for  a  writ  of 
prol^bitlon  against  the  superior  court  of 
Pierce  county,  requiring  it  to  desist  and 
retrain  frotn  certain  described  acts  in  a 
receiTershlp  proceeding.  An  alternative  writ 
was  Issued  upon  the  filing  of  the  application, 
to  which  the  trial  court  has  made  return. 
The  pause  is  before  us  on  the' question  wheth- 
er th?. alternative  writ  riiall  l)e  made  per- 
emptory. 
.p^'h^.l record  in,  tbla  court  U  ip.  many  re- 


spects- incomplete  and  unsatisfactory,  malE> 
ing  the  perttuent  facts  somewhat  difficult  to 
gather.  The  facts  are,  however,  as  we  under- 
stand them.  In  substance  these:  The  defend- 
ant Martinolicb  Ship  Building  Company,  a 
corporation  organized  under  the  laws  of 
this  state,  contracted  to  build  for  the  Dock- 
ton  Motorshlp  Company,  a  corporation  organ- 
ized in  another  state,  a  steam  schooner.  Ttxe 
vessel  was  partially  completed  by  the  Mart- 
inolicb Company  at  its  own  yards  in  Pierce 
county,  after  which  It  was  moved  to  the 
yards  of  the  Foundation  Company,  in  the 
same  county,  where  work  thereon  was  con- 
tinued by  the  Dockton  Motorshlp  Company; 
the  Martlnolldi  Company  in  the  meantime 
having  become  insolvent.  During  the  time 
the  MartinoUch  Company  had  possession  of 
the  vessel  it  incurred  large  obligations  to 
divers  persons  for  materials  used  in  the 
vessel's  construction,  which  It  did  not  meet, 
among  which  was  an  obligation  to  the  appli- 
cant herein,  the  Eureka  Cedar  Lumber  & 
Shingle  Company.  The  Eureka  Company 
claims  the  balance  due  on  the  account  to  be 
$7,604.12,  although  the  amount  is  disputed 
by  the  owner  of  the  vessel.  On  May  3, 1918, 
the  applicant,  (dalmlng  a  lien  upon  the  vee- 
sel  under  the  provisions  of  section  1182  of 
the  Code  (Remington's),  began  an  action  In 
the  superior  court  of  Pierce  county  to  recover 
the  sum  named  and  to  foredose  the  lien. 
It  made  parties  defendant  the  Martinolicb 
Company,  one  E^  Naesheim,  and  the  Dock- 
t»n  Motorshlp  Company.  In  its  complaint 
it  alleged  facts  showing  the  obligati<Ki  of  the 
Maxtinollch  Company  to  it.  Its  right  of  lien 
on  the  vessel,  the  insolvency  of  'the  Martino- 
Uch Company,  and  further  allied  that  the 
vessbl  was  then  exposed  to  the  weather  and 
was  deterierating  on  account  thereon,  and 
that  auCb  deterioration  would  amount,  dur- 
ing the  summer  reason  of  1919,  to  40  per  oeat 
of  the  aetual  value  of  the  vessel;  that  the 
vessel  was  only  partially  completed ;  that 
there  waa.no  adequate  fire  protection  for  the 
vessel,  and  that  its  security  was  sobjeet  ■  to 
serious  loss,  risk,  and  hazard.  It  alleged 
that  there  were  numerous  other  materialmen 
having  unpaid  claims  for  materials  fur- 
nished, aud  whidk  were  used  in  the  couatroc-. 
tlon  of  t^.  vessel,  that-  work'  had  ceased  on 
the  vessel,  and  that  there  was  oo  likelihood 
of  suph  wo>k  .being  resuMied.  It  further 
alleged  tbat^  an  .emergency  eztsted  .for  the 
appointment  of  a  Teoeiver. 

At  the  time  of  the  filing  of  the  complaint 
there  was  also  filed  by  the  attorney  repre-- 
sentlug  the  plaintifF  the  answer  of  the  Mar-- 
tinoUch  Company,  which  answer  -admlttedt 
all  of  the  allegations  of  the  complaint,  and- 
Joined  in  the  prayer  for  the  appointment  of  a 
receiver.  On  the  showing  made  the  trial- 
court  appointed  a  receiver,  fixing  hlB  bond 
in  the  sum   of  ^,000,  and   directing  tbat 
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he  forthwith  take  possession  of  the  vesseL 
It  was  further  ordered  that  the  defendants 
appear  before  the  court  on  Jnne  4,  1919,  and 
there  show  cause,  If  any  they  had,  why  the 
appointment  of  the  receiver  should  not  be 
conflrmed,  and  his  appointment  continued  in 
force  until  the  final  bearing  of  the  cause. 

The  receiver  qualified  by  giving  the  bond 
directed,  and  Immediately  took  possession 
of  the  vessel,  appointing  a  keeper  therefor, 
whom  he  contracted  to  pay  at  the  rate  of 
$5  per  day.  On  Jnne  28,  1919,  the  receiver 
made  a  report  to  the  court  to  the  efTect  that 
he  fonnd  representatives  of  the  owner  of  the 
rexsel  In  its  possession,  doing  work  thereon 
looking  to  Its  completion,  and,  "having  no 
desire  to  inconvenience  the  owner  has  per- 
mitted the  representatives  of  said  owner  to 
continue  said  work  of  completing  said  vessel, 
but  snt'Jpct,  however,  at  all  times,  to  the 
possession  and  control  by  your  receiver," 
estimnting  that  the  time  required  for  the 
completion  of  the  vessel  wonid  be  about  three 
weeks.  The  receiver  further  reported  that 
there  were  valid  liens  and  claims  against 
the  vessel  in  the  neighborhood  of  $40,000; 
that  he  believed  that  siicb  claims  would  Im 
adjusted  and  paid  by  the  owners  before  any 
great  length  of  time,  but  believed  it  unsafe 
to  allow  tbe  vessel  to  go  uninsured,  and 
therefore  prayed  that  he  be  authorized  to 
insure  it  as  the  representative  of  the  credi- 
tors, in  the  sura  of  $60,000.  On  the  filing 
of  the  report  tbe  court  made  an  order  con- 
flrming  the  receiver's  acts,  and  directing  that 
be  insure  the  vessel  In  the  sum  named.  This 
order  was  made  without  notice  to  the  owner 
of  the  vessel  or  to  the  owner's  representa- 
tives found  in  Its  possession.  On  June  4, 
1919,  the  owner  appeared  in  tbe  proceeding, 
at  which  time,  by  agreement  of  tbe  parties, 
the  hearing  on  the  question  whether  the' 
temporary  appointment  of-  tbe  receiver 
should  be  made  permanent  was  continued 
until  Jnne  19.  1919. 

Between  the  time  of  the  commencement  of 
tb?  action  and  June  19,  1919,  a  nnml>er  of 
persons  obtained  leave  of  court,  and  inter- 
vened in  tbe  action,  claiming  obligations  due 
them  from  the  MartinoUcb  Company  for 
materials  and  labor  furnished  and  used  In 
the  construction  of  tbe  vessel,  tbe  several 
amounts  of  which  they  asked  to  have  decreed 
to  be  a  lien  upon  the  vessel,  and  that  tbe 
vessel  be  sold  in  satlsfftcticn  thereof.  These 
claims  aggregated  $18,869.33. 

On  June  19, 1919,  a  hearing  was  had  on  tbe 
Bbow  cause  order  of  the  court,  at  whldi  time 
tbe  Dockton  Motorshlp  Company  moved  to 
quash  tbe  order  appointing  tbe  receiver,  on 
ttie  ground  that  it  was  made  upon  a  "fraudu- 
lent and  collusive  showing."  Tbe  court  did 
not  rule  upon  the  motion  directly.  It  found 
from  the  evidence  given  at  the  hearing  that 
certain  of  the  claims  had  been  inld,  leaving 
«  balance  of  $18,09134 ;  that  oi.  tbls  sum  the 


claim  of  George  Broom  for  $4,000  was  not 
due  because  he  had  not  completed  the  con- 
tract on  which  the  same  was  payable,  and 
that  the  owner  was  willing  to  deposit  the 
sum  In  court  to  be  paid  to  Broom  when  the 
same  should  be  earned;  that  the  remaining 
claims  were  disputed  by  the  owner ;  and  that 
the  owner  offered  in  open  court  to  give  a 
bond  In  such  sum  as  the  court  might  fix 
with  sureties  to  be  approved  by  tbe  court, 
conditioned  to  pay  to  the  claimants  such 
sums  as  the  court  might  adjudge  to  be  due 
thereon,  together  with  their  proper  costs  and 
charges.  In  addition  to  tiie  foregoing  re- 
citals it  appeared  that  the  owners  had  ex- 
pended in  excess  of  the  sura  of  $360,000  In 
constructing  the  vessel ;  that  It  was  nearlng 
completion,  and  was,  or  could  be,  chartered 
for  ocean  going  freight,  and  that  to  tie  up  the 
vessel  pending  the  determination  of  the 
plaintlfTs  and  IntervenenC  actions  would 
cause  the  owners  great  and  Irreparable  loss- 
es. The  court  thereupon  made  and  signed 
tbe  fbllowing  order: 

"(l)  That  the  clerk  of  this  court  he  and  h« 
hereby  is  instnictpd  and  directed  to  canse  to 
be  certified  and  retain  the  said  cliPck  payable 
to  George  Broom,  in  tbe  said  sum  of  $4,000,  un- 
til farther  order  of  this  court 

"(2)  That  apon  the  defendant  Dockton  Mo- 
torsliip  Company  filing  a  bond  herein  in  the 
penal  snm  of  $18,000,  with  surety  to  be  approv- 
ed by  this  court,  payable  to  tbe  derk  of  thla 
.court  for  tbe  benefit  of  tbe  plaintiff  and  tbe  in- 
terveners herein  who  have  filed  complaints  in 
interrpntioD  herein  aa  their  respective  interests 
may  appear,  and  conditioned  for  the  payment 
of  any  claims  of  any  and  ail  of  the  above-named 
lien  claimant*  and  interveners,  indnciing  the 
plaintiff  herein,  hereafter  adjndged  to  have  liens 
against  the  motor  schooner  Dockton  upon  their 
several  claims  as  filed  herein,  together  with  any 
costs  taxed  in  favor  of  said  respective  claim- 
ants and  of  any  costs  in  this  action  hereafter 
adjudged  to  be  payable  by  said  Dockton  Motor- 
ship  Company,  inclnding  the  costs  of  receiver- 
ship, if  any,  herehfter  adjudged  against  said 
Dockton  Motorshlp  Company,  and  upon  said 
surety  or  sureties  upon  said  bond  entering  their 
general  appearance  in  writing  in  this  action,  tbe 
order  to  show  cause  herein  shall  be  thereby 
forthwith  canceled  and  annulled,  and  said  A. 
R.  Tltiow,  named  aa  receiver  in  said  order  oC 
this  court  of  May  23,  1919,  shall  gnrrender  and 
deliver  to  the  defendant  Dockton  Motorshlp 
Company  all  of  the  property  heretofore  seised 
and  held  by  him  as  sncb  receiver  in  this  action. 

"(3)  That  all  matters  pertaining  to  the  va- 
lidity of  the  appointment  of  said  receiver  by  the 
order  of  May  23,  1919,  and  of  all  costs  arte- 
ing  thereunder,  are  reserved  for  subaeqaent  ad- 
judication, tbe  defendant  Dockton  Motorship 
Company  having  waived  none  of  its  objectiona 
to  tile  validity  of  such  appointment  and  that 
the  filing  of  bond  and  the  entering  of  appear- 
ance by  the  surety  or  sureties  herein  shall  not 
constitute  or  be  deemed  a  waiver  on  the  part 
of  the  Dockton  Motorship  Company  of  any  of  ite 
objections  heretofore  entered  to  the  appointment 
of  tbe   receiver  under  the  order  of  May  28. 
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1019,  to  all  of  which  the  plaintiff  excepts,  and 
Ita  exception  ia  allowed,  to  all  of  which  the  re- 
•pectiye  interrenen  except,  and  ezceptiona  al- 
lowed." 

[1]  Hie  hearing  In  this  conrt  npon  the  re- 
turn took  a  somewhat  wide  range.  Not  only 
Is  the  power  of  the  conrt  to  d1s(4iarge  the 
▼essel  from  the  liens  of  the  claimants  by 
sabstltutlng  a  bond  in  Hen  thereof  question- 
ed, bat  It  is  claimed  that  the  bond  is  Insuffi- 
cient In  amount  to  meet  the  claims  should 
they  be  adjudged  valid  obligations.  Especial- 
ly Is  it  argued  that  no  provision  is  made  to 
meet  the  disbursements  by  the  receiver,  made 
nnder  the  express  orders  of  the  court,  or  his 
fees  or  the  fees  of  his  counsel  should  it  be 
adjudged  that  he  was  not  inadvertently  ap- 
pointed, and  that  the  deposit  in  fftvor  of 
Broom  covers  only  the  face  of  his  dalm,  mak- 
ing no  provision  for  bis  costs  and  disburse- 
ments already  expended,  or  such  disburse- 
ments as  may  thereafter  occur  in  the  prose- 
cution of  his  claim.  But  we  think  it  manifest 
that  these  latter  questions  are  not  now  be- 
fore ns.  If  the  court  had  Jurisdiction  to 
make  the  order  of  substitution,  these  are 
mere  errors  occurring  in  the  exercise  of 
Jurisdiction  which  it  is  not  the  office  oif  a 
writ  of  prohibition  to  correct.  The  writ  of 
prohibition,  nnder  our  practice,  arrests  the 
proceedings  of  a  trial  court  only  where  such 
court  is  acting  without  or  in  excess  of  its 
Jurisdiction,  and  there  is  no  plain,  speedy, 
and  adequate  remedy  tn  the  ordinary  course 
of  law.  Rem.  Code,  H  1027,  1028.  9V>r  errors 
occurring  in  the  exercise  of  Jurisdiction,  the 
remedy  is  by  appeal,  or.  if  the  remedy  by  ap- 
peal he  inadequate,  by  a  writ  of  review. 

[2]  The  question  before  ns  therefore  is  a 
narrow  one — Has  the  court,  in  a  pending  ac- 
tion to  foredose  a  lien  upop  personal  proper- 
ty, power  to  release  the  property  from  the 
lien  by  substitntlng  therefor  a  deposit  of 
mcmey  or  a  bond?  We  think  it  can,  and  this 
In  ylrtne  of  its  inherent  equity  powers. 
Since  the  relator  by  Its  action  has  Invoked 
the  equity  powers  of  the  court  (Washington 
Iron  Works  Ca  v.  Jensen,  8  Wash.  584,  28 
Pac.  1010;  Thompson  v.  Allen,  iS6  Wash.  582, 
106  Pac.  ITS,  184  Am.  St  Rep.  1124).  the  conrt 
can  compd  It  to  do  equity,  and  certainly  It 
ia  dolns  nothing  mors  than  conspelling  It  to 

ia2P.-8» 


do  equity  to  compel  It  to  accept  another  form 
of  lien  for  the  lien  it  has.  when  to  refuse 
would  compel  the  owner  of  the  property  ei- 
ther to  forego  its  right  to  contest  the  Just- 
ness of  the  dalm  or  submit  to  a  loss  for 
which  it  has  no  means  of  redress.  After  all 
is  said,  the  purpose  of  the  statute  is  to  af- 
ford laborers  and  materialmen,  furnishing 
labor  and  material  used  in  the  construction 
of  a  vessel,  security  for  the  obligntions  due 
them.  They  sufFer  no  loss  therefore  when 
other  adequate  security  Is  made  available 
to  them;  while,  on  the  other  hand,  as  this 
particular  case  illustrates,  serlousi  and  irrep- 
arable losses  may  be  occasioned  the  owner  of 
the  vessel  if  the  form  of  the  security  may 
not  be  changed. 

It  is  true,  as  the  relator  says,  the  statute 
does  not  expressly  permit  a  substitution  of 
liens.  But  it  can  be  said  with  equal  truth 
that  the  statute  does  not  prohibit  it,  and  the 
most  that  can  be  claimed  in  this  regard  is 
that  the  statute  is  silent  in  the  matter.  The 
contention  would  have  force  bad  the  stat- 
ute prescribed  a  procedure  for  the  enforce- 
ment of  such  liens ;  It  could  then  be  contend- 
ed that  the  remedy  of  the  statute  was  exclu- 
sive. But  the  statute  does  not  do  this.  It 
simply  provides  that  the  lien  may  be  fore- 
closed in  a  dvil  action  brought  in  the  su- 
perior court  This,  as  we  have  shoiwn,  must 
be  an  action  of  equitable  cognizance,  which 
Is  governed  by  the  equitable  rules  pertain- 
ing to  audi  actions. 

We  And  nothing  in  the  case  of  Kalb-Ollbert 
Lumber  Oo.  v.  Cram,  originally  determined  in 
67  Wash.  550,  107  Pac.  881.  and  afterwards 
reversed  In  part  in  00  Wash.  664,  111  Pac. 
1050,  whidi  militates  against  the  condn- 
sion  here  readied.  But  It  is  needless  to 
pursue  the  inquiry.  Our  conclusion  is  that 
the  court  had  power  to  make  the  substitu- 
tion it  did  make,  and  that  the  question 
whether  the  substitution  made  was  adequate, 
or  otherwise  free  from  error,  cannot  be 
brought  before  ns  for  review  in  this  form  of 
procedure. 

The  temporary  writ  la  qnaahed,  and  a 
peremptory  writ  doited. 

HOUX>MB.  a  Jn  and  TOLMAN,  PAB- 
EBB,  and  BBIDOBS,  JJ.,  concur. 
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Ez  parte  CHARTRAIQ).     (No.  15194.) 

(Snprem«  Conrt  of  Washington.    July  14, 
1919.) 

1.  Infants    «=»16  —  Deukqubnot  —  Powers 

0»  CODBT. 

Rem.  Code  1915,  |  2312,  entitling  a  person 
in  custody  to  release  when  more  than  60  days 
have  elapsed  without  trial,  refers  to  criminal 
prosecutions,  and  does  not  apply  to  proceed- 
ings against  a  minor  as  delinquent  under  Rem. 
Code  1915,  f  1987-6. 

2,  Habkas  Corpus  €=792(1)  —  Dklinqtiknt 
Infants— PowKB  of  CouBTa. 

The  superior  court  sitting  for  the  determi- 
nation of  habeas  corpus  proceedings  by  a  mi- 
nor, seeking  release  from  an  institution  to 
which  she  had  been  committed,  had  at  the  same 
time  power  to  act  as  a  court  in  juvenile  mat- 
ters, and  to  treat  the  application  as  one  in  the 
nature  of  an  action  of  change  in  custody,  and 
to  order  the  minor,  on  her  release  from  the  io- 
stitution,  held  for  trial  on  the  original  com- 
plaint. 

Department  1. 

Appeal  from  Snperior  Conrt,  Chelan  Coun- 
ty; C.  H.  Neal,  Jndge. 

Application  by  tioulse  Chartrand  for  a  writ 
of  habeas  corpus  to  secure  a  release  from  an 
institution  to  which  she  had  been  committed. 
From  so  much  of  the  order  releasing  her 
from  the  institution  as  held  her  for  trial  on 
the  original  complaint  against  her  as  a  delin- 
quent minor,  petitioner  appeals.  Appeal  dis- 
missed. 

O.  B.  Conner,  of  Wenatehee,  for  appellant 
Burt  J.  Williams  and  W.  F.  Whitney,  both 
of  Wenatehee,  for  respondent. 

KAGKINT08H,  J.  The  petitioner,  on 
June  8,  1917,  was  complained  against  as  a 
delinquent  minor.  A  hearing  was  had  upon 
this  complaint  in  the  petitioner's  absence, 
and  an  order  was  made  finding  her  to  be  a 
delinquent,  and  committing  her  to  an  institu- 
tion. On  March  7,  1918,  the  petitioner,  by 
writs  of  .habeas  corpus  soed  out  In  both  Che- 
lan and  King  counties,  sought  her  release 
from  such  institution.  The  writs  having  been 
denied,  appeals  were  taken  to  this  court  and 
were  disposed  of  in  Re  Cliartraad,  108  Wash. 
86,  173  Pac  728. 

After  the  Judgment  of  this  conrt  was  pro- 
nounced, holding  that  the  superior  court  of 
Chelan  county  had  JuriBdlctioD  of  the  matter, 
and  the  hearing  on  the  writ  was  held  in  that 
county  on  August,  1918,  the  court  ordered 
the  petitioner  from  the  custody  of  the  insti- 
tution for  the  reason  that  the  order  commit- 
ting her  had  been  made  in  her  absence.  The 
conrt  further  ordered  the  petitioner  held  for 
trial  upon  the  original  complaint  filed  in  the 
matter  of  her  delinquency.  From  this  por- 
tion of  the  order  the  petitioner  has  appealed. 


claiming  that,  more  than  60  days  having 
elapsed  since .  the  filing  of  the  complaint, 
without  trial,  she  is  entitled  to  her  release  by 
virtue  of  section  2312,  Rem.  Code. 

[1,2]  In  our  opinion  the  section  referred  to 
does  not  cover  complaints  or  petitions  brought 
under  the  provisions  of  the  Juvenile  Act,  bat 
refers  to  criminal  prosecutions.  The  peti- 
tioner was  proceeded  against  under  section 
1987,  par.  6,  Rem.  Code,  being  a  portion  of 
the  act  referring  to  juveniles.  The  court 
sitting  for  the  determination  of  the  writ  of 
habeas  corpus  at  the  same  time  had  power 
to  act  as  a  court  In  Juvenile  matters,  and  was 
at  liberty  to  treat  i)etitIoner's  application  for 
writ  of  habeas  corpus  as  an  application  in 
the  nature  of  a  motion  for  a  change  of  cus- 
tody. That  the  conrt  has  this  dual  capacity 
has  been  held  by  us  in  State  ex  rel.  De  Bit  t. 
Mackintosh,  98  Wash.  438,  167  Pac.  1000, 
State  ex  rel.  De  Bit  v.  Superior  Court  of 
King  County,  103  Wash.  185,  173  Pat  1014, 
and  in  the  Matter  of  the  Adoption  of  La 
Vaunnle  Rising,  177  Pac  351. 

The  appeal  is  dismissed. 

HOLCOMB,  C.  J.,  and  MAIN,  TOLMAN, 
and  MITCHELL,  JJ.,  concur. 


(107  W^h.  667) 

STATE  ex  reL  FRENCna  t.  CILAUSEN,  State 
Auditor. 

STATE  ex  rel.  ALLEN  v.  SAME. 

(Noa.  16417,  16418.) 

(Supreme  Court  of  Washington.    July  24, 1010.) 

1.  CONSTITTJTIONAI.    LAW    «=»12  —  CONSTBUO- 

TioN  OF  CoNBTnunoN. 
Though  precision  may  be  exacted  in  deter- 
mining the  meaning  of  the  language  of  a  stat* 
ute,  the  provisions  of  a  Constitution  should  be 
construed  in  the  common  and  natural  view ;  the 
important  thing  being  to  determine,  if  poMible* 
what  the  real  intention  was. 

2.  Offioebs    <8=b30— Euoibiutt— CoHmrn- 

TION. 

The  purpose  of  Const  art  2,  |  IS,  providJnc 
that  no  member  of  the  Legislature  shall  be  a|^ 
pointed  during  his  term  to  an  office  created  dop- 
ing his  term,  was  to  prevent  legislators  from 
using  their  position  in  the  creation  of  offices 
for  themselves. 

3.  OFFtCEBS  ^=>30  —  EtlGIBIUTT— MncBZS- 

SHip  ON  Commission— "Offios." 
Meml>ers  of  Industrial  Code  Commission, 
created  by  Laws  1919,  p.  566,  who  were  enti* 
tied  to  compensation  in  addition  to  their  ex* 
penses,  hold  an  "office,"  within  Const,  art.  2, 
§  13,  so  that  the  provision  for  the  appointment 
of  members  of  the  Legislature  to  such  commi»- 
sion  is  invalid. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Office.] 
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4.  SnATum  4si>64(2)— Vauditt— Pastux  Is- 
VAUDirr— BUGIBIIiITT  OT  Apfoirtess. 
The  invalidity  of  the  proTiaion  of  Indus- 
trial Code  Gommiaaion  Act  tliat  two  members  of 
the  Legislature  sliall  be  appointed  on  the  com- 
misdan  does  not  invalidate  the  entire  act;  but 
the  Governor  can  appoint  other  citizens  in  place 
of  the  legislative  members. 

Department  1. 

Separate  applications  by  the  State,  on  the 
relation  of  "E.  L.  French,  and  on  the  relation 
of  PUny  L.  Allen,  for  writs  of  mandamus 
against  C.  W.  Clausen,  as  Auditor  of  the 
State  of  Washington.  'Writ  sought  by  rela- 
tor French  denied,  and  writ  sought  by  re- 
lator Allen  granted. 

W.  y.  Tamer,  of  Olympla,  for  relators. 
Undsay  L.  Thompson  and  jobn  H.  Dunbar, 
both  of  Olympla,  for  respondent. 

MITCHELXi,  3.  These  two  causes,  btiag 
BO  nearly  alike,  may  be  properly  considered 
in  one  opinion.  Chapter  184,  Laws  of  1919, 
provides  that  the  Governor  shall  appoint  a 
oommisslon  of  five  citizens  of  the  state,  one 
of  whom  shall  be  a  member  of  the  Senate  and 
one  a  member  of  the  House  of  Bepreseuta- 
tlves  of  the  Legislature  of  1919,  to  be  known 
as  the  "Industrial  Code  Commission."  The 
act  provides  that  each  commissioner  shall 
receive  compensation  of  $10  for  each  day 
actually  employed  in  the  work  of  the  commis- 
sion, and  shall  be  allowed  necessary  expenses 
Incarred  In  the  performance  of  his  duties. 
The  duty  of  the  commission  Is  defined  in 
section  2  of  the  act  as  follows: 

*^t  shall  be  the  duty  of  the  Indnstrial  Code 
Commission  to  investigate  the  evils  existing 
in  indnstrial  life  and  the  means  and  methods  of 
remedying  the  same,  and  to  prepare  and  pre- 
sent to  the  Legislature  of  the  state  of  Wash- 
ington at  its  next  regular  session  a  proposed  act, 
or  acts,  upon  all  snch  subjects,  including  an 
act  for  the  prevention  of  strikes,  lockouts  and 
boycotts,  and  the.  orderly  settlement  of  indus- 
trial disputes." 

Farther  tbe  act  empowers  each  of  tbe  com- 
mlssloners  to  administer  oaths  and  to  issue 
subpoenas  for  the  attendance  of  witnesses  and 
the  production  of  books  and  papers  In  any 
Inquiry,  and  provides  that  witnesses  shall  be 
entitled  to  fees  and  mileage,  and  an  appro- 
intetion  of  $26,000  out  of  the  general  fund  of 
tbe  state  is  made  for  the  purpose  of  carry- 
ing oat  the  provisions  of  the  act.  In  mak^ 
Ing  np  the  Industrial  Code  Commission,  pur- 
suant to  the  terms  of  the  law,  the  Governor 
apiMlnted  Hon.  B.  U.  French,  a  member  of 
the  Legislature  of  1919,  relator  In  cause  No. 
1S41T,  as  one  of  Its  members.  Upon  the 
orgaidzatlon  of  the  commission  he  attended 
one  of  Its  meetings  and  necessarily  expended. 
In  the  way  of  personal  expenses,  the  sum  of 
$6.54,  and  although  proper  vouchers  for  bis 
compensation  and  expenses  were  presented 


to  respondent  as  state  auditor,  and  demand' 
made  for  the  Issnance  and  delivery  of  a 
warrant  in  payment  thereof,  tbe  respondent 
refused  to  issue  a  warrant  for  such  sum,  or 
any  part  thereof.  Application  is  made  for  a 
peremptory  writ  of  mandamus  commanding 
respondent  to  issue  and  deliver  such  warrant : 
Concerning  the  other  cause.  No.  15418,  aft-' 
er  the  commission  was  organized.  It  pur- 
chased and  received  from  Pliny  L.  Allen,  re- 
lator, one  filing  cabinet,  of  the  agreed  valne 
of  $85  for  the  use  of  the  commis8i<Mi  in  the- 
performance  of  its  dntles,  and  although  a 
proper  youcher  for  tbe  sum  was  presented  to 
respondent  as  state  auditor,  and  demand 
made  for  the  issuance  and  delivery  of  a  war- 
rant therefor,  respondent  refused  to  issue  the 
same.  AppUcation  is  made  for  a  peremptory 
writ  of  mandamus  commanding  respondent  to 
issue  and  deliver  such  warrant  To  the  peti- 
tion in  each  case  respondent  has  filed  a  gen- 
eral demurrer,  which  presents  the  question . 
of  the  validity  of  the  act  creating  the  commis- 
sion, and  particularly  of  that  part  of  it  re- 
lating to  the  appointment  of  members  of  the 
Legislature  of  1919,  as  coming  In  conflict 
with  section  13,  art  2,  of  the  state  Constitu- 
tion, as  follows: 

"No  member  of  the  Legislature  during  the 
term  for  which  he  is  elected  shall  be  appointed 
or  elected  to  any  civil  office  in  the  state  which 
shall  have  been  created,  or  the  emoluments  of 
which  shall  have  been  increased,  during  the  term 
for  which  be  was  elected." 

On  the  contrary,  relators  contend  the  act 
does  no  violence  to  any  provision  of  tbe  Con- 
stitution. They  say  It  does  not  contravene 
the  particular  section  of  the  Constitution 
relied  on  by  respondoit,  because  appointment 
to  membership  upon  the  Industrial  Code 
Commission  is  not  appointment  to  a  civil 
ofiELce;  and  relator  Allen  further  contends 
that,  conceding  the  provision  relating  to  ap- 
pointment of  members  of  the  Legislature  to 
be  invalid,  such  provision  may  be  Ignored 
and  the  remainder  of  the  act  permitted  to 
stand.  Confining  the  inquiry  solely  to  the 
effect  of  section  13,  art.  2,  of  the  Constitution 
upon  the  act  it  would  follow  that  if  rela- 
tors are  right  In  tbe  first  contention,  then 
each  of  them  would  be  entitied  to  the  writ 
applied  for;  but  if  it  be  determined  that 
tbe  only  available  contention  interposed  is 
the  further  one  made  by  relator  Allen,  then 
he  only  would  be  entitled  to  the  writ 

It  Is  not  claimed  the  act  does  not  create  a 
dvil  ofiloe,  as   contradistinguished   from  a 
military  or  other  kind  of  ofiSce,  but  that  the 
act  does  not  create  an  office  at  all  in  the. 
sense  in  which  the  word  is  used  in  the  partic- . 
ular   provision    of    the   Constttntion.     The 
dlfi[icnlty  of  formulating  a  definition  of  the 
word  "oSLce,"  at  once  precise,  comprdienaive, . 
and  exclusive,  must  be  considered  as  well- 
nigh   Insuperable.     The   definitions   of  tfaa 
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vord,  aa  given  by  the  text-writers  and  conrts, 
are  not  in  entire  harmony.  Such  situation, 
boiwever,  proceeds  not  so  much  from  any  con- 
flict of  opinion  as  It  does  from  diverslfled 
points  of  view.  Concerning  a  difficulty  some- 
what similar,  while  writing  of  the  federal 
Constitution  as  bearing  upon  the  validity  of  a 
legislative  act,  the  Chief  Justice,  in  the  fa- 
mous case  of  McCulloch  v.  Maryland,  4 
Wheat  (17  D.  S.)  S16,  414  (4  L.  Ed.  679),  said: 

"Sndi  is  the  character  of  human  language 
that  no  word  conveys  to  the  mind,  m  all  situ- 
ations,  one  (ingle  definite  idea.  •  •  *  Almost 
all  compositions  contain  words  wbidi,  talien  in 
their  rigorous  sense,  would  convey  a  meaning 
different  from  that  which  is  obviously  Intended." 

Counsel  for  relators  call  attention  to  a 
number  of  general  definitions  of  the  word 
"ottlce,"  as  given  by  the  authorities.  In  the 
light  of  which  he  contends  the  position  as  a 
member  of  the  commission  is  not  an  office. 
'With  one  exception  we  take  no  occasion  to 
enumerate  or  analyze  those  cases;  tor  cer- 
tainly the  Important  thing  here  Is  not  to  as- 
certain some  general  definition  of  the  terra 
"office,"  but  Its  meaning  in  the  sense  in  which 
it  is  used  in  section  13,  art  2,  of  the  Constitu- 
tion. The  exception  we  make  refers  to  the 
case  of  Mnlnix  v.  Elliott,  62  Colo.  46,  156 
Pac.  216,  which  relators  Claim  Is  In  point 
The  court  had  under  consideration  In  that 
case  an  act  of  the  General  Assembly  provid- 
ing for  the  appointment  of  a  board  of  seven 
members,  to  be  known  as  the  "Survey  Com- 
mittee of  State  Affairs,"  consisting  of  two 
senators,  one  of  whom  should  be  the  presi- 
dent of  the  Senate  and  one  to  be  apiminted 
by  the  president  of  the  Senate;  two  repre- 
sentatives, one  of  whom  should  be  the  speaker 
of  the  House  and  one  appointed  by  the  speak- 
er of  the  House;  and  Uiree  citizens  not  mem- 
bers of  the  Legislature,  appointed  by  the  Gov- 
ernor. The  act  made  it  the  duty  of  the  com- 
mittee to  study  the  state  institutions,  boards, 
and  departments  with  a  view  of  making 
recommendations  for  securing  greater  econ- 
omy and  efficiency  in  state  government 
among  other  ways,  by  reporting,  from  time  to 
time,  its  findings  and  recommendations  to  the 
Governor,  who,  in  turn,  should  submit  the 
eame,  together  with  his  recommendations,  to 
the  next  regular  session  of  the  Legislature  for 
any  desirable  legislation.  No  compensation 
was  provided  for  the  members  ot  the  com- 
mittee, but  an  appropriation  of  $1,000  was 
made  to  pay  their  actual  expenses  while  en- 
gaged in  the  work.  After  the  committee  was 
organized,  one  of  Its  members,  a  state  sen- 
ator. Instituted  the  action  to  compel  the  state 
auditor  to  Issue  t6  him  a  warrant  for  person- 
al expenses  Incurred  as  a  member  of  the  com- 
mittee. The  oonrt  In  Its  dedslon  called  at- 
tention to  article  8  of  the  Constitution  of 
Colorado,  dividing  the  powers  of  government 
into  tl>e  legislative^  executive,  and  Judicial, 
and  prohibiting  a  ^etwm  charged  with  the 


exercise  of  powers  belonging  to  one  depart- 
ment from  exercising  those  belonging  to  ti- 
ther  of  the  others,  except  as  In  the  Constitu- 
tion expressly  directed  or  permitted,  and  also 
noticed  section  8,  art  5,  of  the  Colorado  C<ki- 
stltutlon.  viz.:  "No  senator  or  representative 
shall,  during  the  time  for  which  he  ahail 
have  been  elected,  be  appointed  to  any  civil 
office  under  this  state,"  both  of  which  provi- 
sions were  relied  on  by  the  state  auditor. 
The  analysis  of  the  act  given  by  the  court 
Is  devoted  solely  to  the  ascertainment  If  the 
act  conferred  any  executive  powers  upon  the 
committee,  at  the  conclusion  of  which  It  is 
simply  said  of  the  act  "It  does  not  violate 
either  of  the  constitutional  provisions  In- 
voked." The  opinion  was  by  a  divided  court, 
three  of  the  seven  Judges  dissenting. 

For  oar  present  purpose  we  find  no  help  In 
the  Colorado  case,  for  the  reason  that  in  the 
opinion,  the  court  after  stating  the  cnnton- 
tlons  of  the  state  auditor,  to  the  effect  first, 
if  the  committee  be  regarded  as  a  Joint  legis- 
lative committee  the  act  was  void,  being  in 
confiict  with  the  article  of  the  Constltutloa 
upon  the  subject  of  the  distribution  of  pow- 
ers. In  that  the  duties  and  powers  attempted 
to  be  conferred  by  the  act  were  executive, 
and  not  legislative;  and,  second.  If  regarded 
as  creating,  not  a  legislative  committee,  but 
an  executive  commission,  the  act  violated  the 
provisions  of  the  Constitution  precluding  a 
member  of  the  Legislature  from  holding  any 
other  civil  office  In  the  state  during  the  time 
for  which  he  had  been  elected,  immediately 
and  specifically  stated: 

"In  considering  these  propositions  it  is  there- 
fore only  necessary  to  determine,  and  all  we  do 
determine.  Is  whether  the  duties  imposed  and 
powers  confprred  upon  the  committee  by  the  act 
are  executive." 

[1]  Statutes  are  enacted  by-  legislators  ot 
experience,  or  at  least  by  persons  of  affairs, 
while  In  the  enactment  of  a  Constitution  the 
public  are  the  leglslatora  Unless  otherwise 
provided,  predsion  may  be  exacted  In  de- 
termining the  meaning  of  the  language  of  a 
statute,  while  generally,  in  the  case  of  a 
Constitution,  its  provisions  should  be  con- 
strued In  the  common  and  natural  view,  al- 
ways the  most  Important  thing  being  to  de- 
termine, if  possible,  what  the  real  intention 
of  the  lawmakers  was.  Discussing  the  sub- 
ject this  court,  by  Judge  Danbar,  In  the  case 
of  State  ex  reL  Chamberlln  v.  Daniel,  17 
Wash.  Ill,  49  Paa  243,  anoted  with  approval 
as  follows: 

"'A  Constitution,'  says  Mr.  Bndlicfa  in  Us 
Interpretation  of  Statutes,  f  526,  'is  "intended 
for  the  benefit  of  the  people  and  mast  receive  a 
lilMral  construction."  "The  principle  of  strict 
construction  would  frustrate  important  provi- 
sion* in  every  newly  constructed  frame  of  gov- 
ernment" Such  is  the  general  rale,  the  key- 
note, as  it  were,  of  all  interpretation  of  con- 
stitutional provisions,  and  is  in  harmony  with 
the  principles  already  discussed.'  * 
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12]  Section  IS,  art  2,  ot  the  Cohstltntion, 
does  not  prohibit  a  memtier  of  tlie  Leglsla- 
tnre  during  tlie  term  for  which  he  was  elect- 
ed from  being  appointed  or  elected  to  office^ 
generally,  In  the  state.  The  preclusion  ex- 
tends only  to  any  office  which  shall  have  been 
created,  or  the  emoluments  of  which  shall 
have  been  Increased,  during  the  term  for 
which  he  was  elected.  Of  course,  the  purpose 
of  the  rule  is  obvlons.  It  is,  as  was  stated 
in  Fyfe  t.  Mosher,  149  Mich.  349,  112  N.  W. 
725,  in  construing  a  similar  constitutional 
proTision,  as  follows: 

"The  purpose  of  these  provisUma  is  'to  pre- 
■erve  a  pure  public  policy,'  or,  as  we  said  in 
Ellis  T.  Lennon,  86  Mich.  468,  49  N.  W.  808, 
(peaking  through  Justice  McOrath,  to  prevent 
officers  from  using  their  official  position  in  the 
creation  of  offices  for  themselves  or  for  the 
appointment  of  themselves  to  place.'" 

[S]  The  commission  la  created  by,  and  its 
members  derive  their  powers  from,  an  act  of 
the  Legislature.  The  term  of  service  is  fixed. 
It  uses  the  process  of  the  state  to  compel  the 
attendance  of  witnesses  and  the  production 
of  books  and  papers.  Its  members  adminis- 
ter oaths.  It  has  at  its  disposal  $28,000  of 
the  state's  money  for  carrying  out  the  pur- 
poses of  the  act.  On  behalf  of  the  state,  of  its 
own  independent  motion  and  will,  it  makes 
Investigations  and  holds  hearings  within  the 
state,  when,  where,  and  for  whatever  length 
of  time  it  pleases.  Its  defined  duties  are 
under  the  direction  and  control  of  no  supe- 
rior; and  each  member,  in  addition  to  his 
expenses,  receives  compensation  for  each 
day's  actual  service. 

In  oral  argument  counsel  for  relators  In- 
terestingly called  attention  to  the  wisdom  of 
that  plan  of  the  act  by  which  advantage  to 
the  state  would  be  greatly  increased  in  hav- 
ing aa  a  member  of  the  Legislature,  when  it 
considers  an  act  or  acts  proposed  by  the  com- 
mission, one  who  was  a  member  of  the  com- 
mission, as  would  happen  in  the  event  a  mem- 
ber of  the  commission  were  a  member  of  such 
session  of  the  Legislature.  There  is  force  in 
the  argument  that  one  who  had  listened  to 
the  details  of  the  inquiries  of  the  commission 
and  of  the  information  It  bad  received  would 
be  already  familiar  with  the  subject,  and  of 
peculiar  and  signal  help  to  other  legislators 


in  the  final  shaping  of  contemplated  legisla- 
tion. But  these  considerations  go  only  to  the 
propriety,  or  lack  of  It,  in  the  constitutional 
provision  in  question  as  It  Is  written.  Most 
any  rnle  has  its  disadvantages,  as  well  as  Its 
virtues.  To  be  persuaded  by  the  argument 
of  counsel  would  Induce  the  writing  of  an 
exception  to  the  rule  In  the  Constitution.  On 
the  contrary,  it  must  be  held  that  in  adopting 
the  provision  referred  to  the  makers  of  the 
Constitution  preferred  to  forego  some  ad- 
vantages that  might  flow  from  some  exc^)- 
tion  to  the  rule  rather  than  risk  manifest 
evils  which  would  be  obviated  by  enforce- 
ment of  the  rule  without  any  exception  (v 
qualification.  We  are  of  the  opinion  that 
membership  in  the  Industrial  Code  Commis- 
sion comes  within  the  term  "office,''  as  used 
in  thfs  provision  of  the  Constitution,  and  {bat 
the  relator  Is  not  eligible  thereto — this  ac- 
cording to  both  the  q>irit  and  the  letter  ot 
the  law. 

[4]  Other  than  the  one  Just  discussed,  there 
is  no  objection  to  the  validity  of  the  act  The 
provision  found  to  be  unenforceable  because 
of  the  ineligibility  of  a  member  of  the  Legis- 
lature to  membership  on  the  commission 
must  be  considered  as  directory,  and  easily 
separable  from  the  remainder  of  the  law 
without  alTectlng  Its  validity.  Manifestly, 
one  of  the  dominant  Ideas  of  the  act  concern- 
ing the  membership  of  the  commission  is  that 
"the  Governor  shall  appoint  a  commission, 
consisting  of  five  citizens  of  the  state  of 
Washington,"  and  if,  by  reason  of  a  deq> 
interest  in  the  important  subject-matter,  the 
Legislature  suggests  a  rank  or  class  denied 
by  the  Constitution  from  which  a  member  of 
the  commission  should  be  chosen  by  the  ap- 
pointive power,  such  situation  will  in  no 
sense  deprive  the  Governor  of  the  right  and 
power  to  appoint  some  other  citizen  ot  the 
state,  eligible  to  be  a  member  of  the  commis- 
sion, instead  of  the  one  determined  to  be  in- 
eligible. 

It  results  from  the  foregoing  that  the 
writ  applied  for  in  cause  No.  15417  should 
be,  and  it  is,  denied;  also  that  the  writ  ap- 
plied for  in  cause  No.  15418  should  be,  and  it 
is,  granted. 

HOLCOMB,  a  J.,  and  MAIN,  MACKIN- 
TOSH, and  TOLMAN,  JJ.,  concur. 
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SJNGGR  V.  IfETZ  GO.     (Na  152S8.) 

(Sqpfeme  Court  of  WashingtoiL,   July  14, 1919.) 

1,  MABtBB     AND     SEBTANT     «=>330<1)— NEOU- 

axNox  or  Sehvart— Bubden  of  Pboof. 
In  ah  action  for  injuries  from  negligent 
driving  of.  an  aatomobile  by  defendant's  em- 
ploy^ bnrden  of  preying  tliat  employ^  was  act- 
ing in  course  of  his  employment  remained  npon 
the  plaintiff  nntil  the  conclusion  of  the  trial,  and 
the  court  properly  so  instructed,  although  de- 
fendant, by  admitting  that  it  owned  the  auto- 
mobile and  that  the  driver  was  its  servant, 
made  a  prima  facie  case  in  favor  of  plaintiff  on 
the  question  of  whether  or  not  the  employ^  was 
acting  in  the  course  of  his  employment  at  the 
time. 

2.  Afpsai.  and  Ebbob  «=3ll76(5)— Rxvxbsai. 
— DlBECnON  TO  Entbb  Judohxnt. 

Where  trial  court  awarded  a  new  trial  0«- 
ckOMe  of  what  it  conceived  to  be  error  in  in- 
structions, the  order  will  be  reversed,  with  di- 
rection to  enter  judgment  in  accordance  with 
the  verdict,  where  the  Supreme  Court  finds 
that  the  instructions  were  not  erroneous. 

Department  2. 

Appeal  from  Superior  Court,  Ellng  Coun- 
ty;  MitcheU  Gilliam,  Judge. 

Action  by  Louis .  Singer,  a  minor,  by  Fan- 
nie Singer,  biil^ardlan  ad  litem,  against  the 
Metz  Company.  Verdict  for  defendant 
S^m  an  order  awarding  plaintiff  a  new 
trial,  tbe  defendant  appeals.  Beversed  and 
remanded,  with  directions. 

See,  also,  101  Wash.  67, 171  Pat  1032. 

J.  Speed  Smith  and  Henry  Elliott,  Jr.,  both 
of  Seattie,  for  appellant. 
Bus&ell  &  Bllnn,  of  Seattle,  for  respondent 

PABKEB,  J.  The  plaintiff,  Singer,  seeks 
recovery  of  damages  for  personal  injuries 
which  It  Is  claimed  resulted  to  him  from  the 
negligent  driving  of  an  automobile  owned  by 
the  defendant,  the  Metz  Company,  while  be- 
ing driven  by  an  employe  of  that  company 
in  tbe  course  of  his  employment  Trial  upon 
the  merits  In  the  superior  court  for  King 
'  county,  sitting  with  a  jury,  resulted  in  a 
verdict  In  favor  of  the  Metz  Company,  fol- 
lowing which  the  court  entered  an  order 
awarding  Singer  a  new  trial,  upon  his  mo- 
tion made  in  that  behalf,  which  order  was 
by  the  trial  court,  as  stated  therein,  rested 
upon  the  ground  of  "error  In  the  charge  of 
the  court  to  the  jury  upon  the  trial."  The 
Metz  Company  has  appealed  from  that  order. 

This  Is  a  second  appeal  in  this  case.  Upon 
the  first  appeal  the  court  awarded  Singer  a 
new  trial  because  of  error  committed  by  the 
trial  court  in  the  admission  of  certain  evi- 
dence. Our  decision  upon  that  appeal  ap- 
pears In  101  Wash.  67,  171  Paa  1032.  Tbe 
only  question  here  presented  calling  for  seri- 
ous consideration  is  as  to  whether  or  not  the 


trial  court  erred  upon  the  second  trial  in, in- 
structing the  jury  touching  the  question  of 
the  burden  of  proof. 

While  the-  evidence  was  being  Introduced 
in  Singer's  behalf  before  his  case  was  rested. 
It  was  admitted  in  the  presence  of  the  jury 
in  behalf  of  tbe  Metz  Company  that  It  was 
the  owner  of  the  automobile  when  It  came 
into  collision  with  Singer's  motorcycle,  which 
collision  resulted  in  bia  injury,  and  that  Hel- 
vey,  the  driver  of  the  automobile,  was  then 
an  employe  of  the  Metz  Company.  No  fur- 
ther evidence  was  introduced  in  Singer's  be- 
half tending  to  show  that  Helvey  was  at  tbe 
time  driving  the  automobile  in  tbe  course 
of  bis  employment  by  the  Metz  Company; 
counsel  for  Singer  relying  alone  upon  these 
admitted  facts,  and  the  presumption  arising 
therefrom,  as  being  sufficient  to  carry  the 
ease  to  the  jury  upon  the  question  of  Helvey 
then  acting  in  the  course  of  his  employment 
for  the  Metz  Company.  It  appears  from  tbe 
testimony  of  Helvey,  given  upon  the  trial  tn 
behalf  of  the  Metz  Company,  that  he  was  in 
Its  employ  as  salesman  of  automobiles,  and 
as  such  was  authorized  to  drive  its  automo- 
biles in  making  demonstrations  and  showing 
the  automobiles  to  pro^>ecUve  purchasers; 
that  on  the  day  before  the  occurring  of  the 
injury  to  Singer,  Helvey  procured  from  the 
manager  of  the  Metz  Company  the  key  to  the 
room  where  this  automobile  was  kept,  telling 
the  manager  that  he  "wanted  to  make  a 
demonstration" ;  that  at  about  7  o'clock  the 
next  morning  he  took  the  automobile,  intend- 
ing to  go  on  a  pleasure  drive  to  Snoqualmle 
Falls  and  take  with  him  his  wife,  his  brother- 
in-law,  and  two  lady  friends  of  his  brother- 
in-law  ;  that  soon  thereafter  be  met  his  wife 
and  brother-in-law  on  the  street  in  Seattle, 
as  had  previously  been  arranged;  that  they 
then  got  into  the  automobile,  when  they 
drove  along  Fourth  avenue  towards}  tbe 
Young  Women's  Christian  Association  Build- 
ing to  get  the  two  lady  friends ;  that  before 
reaching  the  Young  Women's  Christian  As- 
sociation Building  the  collision  occurred  be- 
tween the  automobile  and  respondent's  mo- 
torcycle, resulting  in  Singer's  injury  at  about 
7:30  o'clock  in  the  morning;  and  that  be  did 
not  Intend  to,  and  did  not,  on  that  day, 
demonstrate  or  exhibit  the  car  to  a  prospec- 
tive purchaser. 

The  trial  judge  used  language  in  the  be- 
ginning of  his  Instructions  to  the  Jury  defin- 
ing the  issues  of  fact  to  be  decided,  wherein 
we  think  he  plainly  assumed  the  fact  that 
the  automobile  was  owned  by  the  Metz  Com- 
pany, the  fact  that  the  automobile  at  the 
time  respondent  was  injured  was  being  drlT- 
en  by  Helvey,  and  the  fact  that  Helvey  was 
then  an  employe  of  the  Metz  Company.  Tbls 
was  in  harmony  with  admissions  made  dur- 
ing tbe  trial  before  Singer's  case  was  rested. 
We  note  these  assumptions  of  fact  by  the 
trial  court  in  the  defining  of  the  issues  to  be 
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decided  by  the  jury  as  negativing  any 
ttaongtat  that  the  Jury  would  get  the  notion 
that  there  was  any  burden  of  proof  upon 
respondent  to  establish  tbem.  Among  other 
questions  stated  by  the  court  In  its  Instmc- 
tlons,  to  be  decided  by  the  Jury,  was: 

"Whether  or  not  the  driver  of  the  antomo- 
bfle  at  the  time  of  the  alleged  accident  was 
engaged  in  the  performance  of  the  duties  of 
agent  of  the  defendant  the  Mets  Company." 

Touching  the  question  of  burden  of  proof, 
the  trial  Judge  instructed  the  Jury  as  fol- 
lows: 

"The  burden  of  proving  negligence  uiran  the 
part  of  tbe  driver  of  the  automobile,  and  also 
whether  or  not  the  defendant  Helvey  was  the 
agent  of  the  defendant  tbe  Metz  Company,  and 
was  engaged  in  the  business  of  the  defendant 
the  Metz  Company  at  the  time  of  the  alleged  ac- 
cident, is  npon  the  plaintiff  in  order  to  fix  lia- 
bility  npon  the  defendant  the  Metz  Compa- 
ny, and,  before  the  plaintiff  wonld  be  entitled 
to  a  verdict  against  the  defendant  the  Mets 
Company,  be  must  prove  such  negligence  and 
such  agency  by  a  fair  preponderance  of  the  ev- 
idence in  the  case." 

Other  Instructions  given  were  of  tbe  same 
imi>ort.  In  so  far  as  they  touched  the  ques- 
ti<m  of  burden  of  proof;  but  none  of  them 
came  any  nearer  telling  the  Jury  that  there 
was  any  bnrden  resting  upon  Singer  to  estab- 
lish by  proof  tbe  admitted  fact  of  ownership 
of  the  automobile,  of  Helvey  driving  the 
automobile  at  tbe  time  Singer  was  injured,  or 
of  Helvey  being  then  an  employ^  of  the  Metz 
Comimny. 

Counsel  for  Singer  argue,  and  the  trial 
court  In  awarding  him  a  new  trial  manifestly 
proceeded  upon  the  theory,  that  these  ad- 
missions made  in  behalf  of  tbe  Metz  Com- 
pany removed  the  burden  of  proof  from 
Singer  as  plalntlEr,  not  only  as  to  these  ad- 
mitted facts,  but  also  as  to  tbe  question  of 
Hrivey  acting  for  tbe  Metz  Company  in  the 
Course  of  his  employment  at  tbe  time  In  ques- 
tion, and  that  therefore  the  court  fell  Into 
error  in  the  giving  of  that  and  parts  of  other 
Instructions  of  the  same  import,  touching 
the  question  of  burden  of  proof.  Vi'e  think 
It-  is  plain,  as  already  noticed,  that  these 
instructions,  read  as  a  whole,  meant  only 
that  the  burden  of  proof  rested  on  respond- 
ent as  to  tbe  question  of  whether  or  not 
Helvey  was  acting  ih  the  course  of  his  em- 
ployment for  the  Metz  Company  at  the  time 
in  question.  Counsel  for  Singer  invoice  the 
general  rule  that  in  cases  of  this  nature  tbe 
admission  of  ownership  of  tbe  vehicle  caus- 
ing the  damage,  and  the  admission  by  the 
owner  that  the  one  driving  it  was  at  the 
time  an  employ^  of  tbe  owner,  establishes 
a  prima  facie  case  against  tbe  owner  in  favor 
of  the  person  suffering  such  damage,  in  so 
far  as  the  question  of  the  driver  then  acting 
in  the  course  of  his  employment  for  the 
owner  Is  concerned.  Our  attention  la  called 
to  numerous  decisions  of  this  court  annoimc- 


ing  in  substance  this  to  be  tbe  law.  The 
argument  seems  to  be  that,  because  of  the 
establishing  of  a  prima  fade  case  in  Singer's 
behalf  by  these  admissions,  in  so  far  as  we 
are  concerned  with  the  question  of  Helvey 
acting  in  the  course  of  his  employment  for 
the  Metz  Company  at  the  time  in  question, 
therefore  the  burden  of  proof  as  to  that 
question  was  removed  from  respondent  and 
put  upon  appellant.  Now  the  making  of  a 
prima  facie  case  by  plaintiff  does  not,  of  it- 
self, call  for  the  final  deciding  of  the  case  or 
of  some  controlling  fact  therein,  in  favor  ot 
the  plaintiff,  but  only  calls  for  tbe  submis- 
sion of  the  case  to  the  Jury,  if  the  case  Is 
being  tried  by  a  Jury,  and  does  not  result  In 
^lifting  tbe  burden  of  proof  from  tbe  plain- 
tiff to  the  defendant  as  to  any  facts  whldi 
are  necessary  to  the  sustaining  of  the  plain- 
tiff's right  of  recovery,  and  not  admitted  by 
the  defendant,  though  there  be  facts  admit- 
ted by  the  defendant  raising  prestuiptlons 
making  a  prima  fade  case  for  the  plaintiff. 
In  Smith  Sand  &  Gravel  Co.  t.  Corbln,  76 
Wash.  635,  638,  135  Pac.  472,  474,  we  said: 

"Some  contention  is  made  rested  upon  the  al- 
leged shifting  of  the  bnrden  of  proof.  It  ia  said 
that  the  admission  of  the  making  of  the  con- 
tract on  the  part  of  respondent,  in  effect,  con- 
stituted the  making  of  a  prima  facie  case  against 
him;  upon  which  counsel  seem  to  argue  that 
this  resulted  in  shifting  the  burden  of  proof. 
We  do  not  understand  that  the  establishing  of 
a  prima  fade  case  sufficient  to  go  to  the  jury 
has  the  result  of  shifting  the  burden  of  proof. 
The  jury  are  not  necessarily  boimd  to  find  for 
tbe  plaintiff  upon  the  making  of  a  prima  facie 
case.  Prima  facie  case  means  only  that  the 
case  has  proceeded  npon  sufficient  proof  to  that 
stage  where  it  must  t>e  submitted  to  the  Jury, 
and  not  decided  against  the  plaintiff  as  a  mat- 
ter of  law.  ▲  prima  facie  case  does  not  neces- 
sarily mean  that  judgment  goes  in  favor  of  tbe 
plaintiff  as  a  matter  of  law.  Tbe  jury  are  still 
the  judges  of  tbe  sufficiency  of  tbe  showing  to 
call  for  a  verdict  in  plaintiff's  favor,  and  where 
there  is  no  affirmative  defense,  strictly  speak- 
ing, the  jury  are  to  measure  plaintiff's  rights, 
having  in  view  that  he  has  the  burden  of  proof." 

In  Sweeney  v.  Erving,  228  U.  S.  233,  240, 
33  Sup.  Ct  416,  418  (57  L.  Ed.  815,  Ann.  Cas. 
1014D,  905),  Justice  Pitney,  speaking  for  the 
Supreme  Court  of  tbe  United  States,  touch- 
ing the  presumption  arising  under  the  doc- 
trine of  res  iiwa  loquitur,  said: 

"In  our  opinion  res  ipsa  loquitur  means  that 
the  facts  of  the  occurrence  warrant  the  infer- 
ence of  negligence,  not  that  they  compel  such 
an  inference;  that  they  furnish  drcumstantial 
evidence  of  negligence  where  direct  evidence  of 
it  may  be  lacking,  but  it  is  evidence  to  be 
weighed,  not  necessarily  to  be  accepti-d  as  suf- 
ficient; that  they  call  for  explanation  or  re- 
buttal, not  necessarily  that  they  require  it;  that 
tbey  make  a  case  to  be  decided  by  the  jury,  not 
that  they  forestall  tbe  verdict  Res  ipsa  loqui- 
tur, where  it  applies,  does  not  convert  the  de- 
fendant's general  issue  into  an  affirmative  de- 
fense.   When  all  the  evidence  is  in,  tbe  qnes- 


Digitized  by 


Google 


616 


182  PACIFIC  BBF0BTE2S 


(Wasjh. 


tlon  for  the  jniy  is  whether  the  preponderance 
ia  with  the  plaintiff.  Such,  we  think,  is  the 
view  generally  taken  of  the  matter  in  well-con- 
lidered  Judicial  opinions. 

"Kay  V.  Metropolitan  St  Ry.  Co.,  163  N.  T. 
447  [57  N.  E.  751],  was  an  action  by  pasaengier 
against  carrier,  and  the  New  York  Court  of 
Appeals  said  ([163  N,  Y.]  p.  453  [57  N.  E.  752]): 
'In  the  case  at  bar  the  plaintiff  made  ont  her 
canse  of  action  prima  facie  by  the  aid  of  a 
legal  presumption  (referring  to  res  ipsa  loq- 
oitor),  but  when  the  proof  was  all  in  the  bur- 
den of  proof  had  not  shifted,  but  was  still  upon 
the  plaintiff.  •  •  •  If  the  defendant's  proof 
operated  to  rebut  the  presumption  upon  which 
the  plaintiff  relied,  or  if  it  left  the  essential 
&ct  of  negligence  in  doubt  and  uncertainty, 
the  party  who  made  that  allegation  should  suf- 
fer, and  not  her  adversary.  The  jury  were 
bound  to  put  the  facts  and  circumstances  prov- 
ed  by  the  defendant  into  the  scale  against  the 
presumption  upon  which  the  plaintiff  relied,  and 
in  determining  the  weight  to  be  given  to  the 
former  as  against  the  latter,  they  were  bound 
to  apply  the  rule  that  the  burden  of  proof  was 
upon  the  plaintiff.  If,  on  the  whole,  the  acale 
did  not  preponderate  in  favor  of  the  presump- 
tion and  against  defendant's  proof,  the  plain- 
tiff had  not  made  out  her  case,  since  she  had 
failed  to  meet  and  overcome  the  burden  of 
proof.' " 

In  Brigllo  T.  Holt  ft  Jeffery,  85  Wash.  155, 
147  Pac.  877,  we  adopted  tlils  view  of  the 
federal  Supreme  Court  touching  the  presump- 
tions arising  under  the  doctrine  of  res  ipsa 
loquitur,  as  affecting  the  burden  of  proof. 

In  10  R.  C.  L.  897,  the  learned  editors  state 
tlie  law  applicable  to  situations  such  as  are 
here  involved,  as  follows: 

"The  term  'burden  of  proof*  has  two  distinct 
meanings.  By  the  one  is  meant  the  duty  of 
establishing  the  truth  of  a  given  proposition 
or  Issue  by  such  a  quantum  of  evidence  as  the 
law  demands  in  the  case  in  which  the  issue  aris- 
es; by  the  other  is  meant  the  duty  of  produc- 
ing evidence  at  the  beginning  or  at  any  subse- 
quent stage  of  the  trial,  in  order  to  make  or 
meet  a  prima  fade  case.  Generally  speaking, 
the  burden  of  proof,  in  the  sense  of  the  duty  of 
producing  evidence,  passes  from  party  to  party 
as  the  case  progresses,  while  the  burden  of 
proof,  meaning  the  obligation  to  establish  the 
truth  of  the  claim  by  a  preponderance  of  evi- 
dence, testt  throngbont  upon  tlie  party  assert- 


ing the  affirmative  of  the  Issue,  and  nnleaa  he 
meets  this  obligation  upon  the  whole  case  he 
fails.  This  burden  of  proof  never  shifts  during 
the  course  of  a  trial,  but  remains  with  him  to 
the  end." 

[1]  We  conclude  that  the  burden  of  proof 
In  this  case  remained  upon  Singer  as  plain- 
tiff until  the  conclusion  of  the  trial,  in  so  far 
as  the  question  of  Helvey  acting  in  the  course 
of  his  employment  for  the  Metz  Company, 
Willie' driving  the  automobile  at  the  time  it 
came  in  collision  with  respondent's  motor- 
cycle, and  caused  the  injury  for  which  re- 
covery Is  sought  in  this  action  is  concerned; 
and  this,  we  think,  is  all  that  the  instruc- 
tions, touching  the  question'  of  burden  of 
proof,  meant  or  conveyed  to  the  minds  of  the 
Jurors,  and  that  therefore  the  court  did  not 
err  in  the  giving  of  such  instructions. 

[2]  But  one  other  instruction  was  givoi 
by  the  trial  court  which  was  excepted  to  by 
counsel  for  Singer,  but  they  do  not  now  ar- 
gue that  such  Instruction  was  erroneous,  and 
it  seems  quite  clear  to  us  that  it  was  not 
erroneous.  We  are  of  the  opinion,  therefore, 
that  since  th&  trial  court  awarded  isinger  a 
new  trial  because  of  what  it  conceived  to  be 
error  in  the  instructions  given  and  excepted 
to,  which  Instructions  we  find  were  not  er- 
roneous, it  fell  into  error  in  awarding  him  a 
new  trial  upon  ttiat  ground.  The  order 
awarding  Singer  a  new  trial  must  therefore 
be  reversed  and  set  aside,  and  the  cause  re- 
manded to  the  trial  court,  with  directions 
to  enter  Judgment  in  favor  of  the  Metz  Com- 
pany in  accordance  with  the  verdict  of  the 
Jury.    It  is  so  ordered. 

In  this  case  as  originally  commenced  It 
appears  that  Singer  sought  recovery  against 
Helvey  as  a  defendant,  as  well  as  against 
the  Metz  Company.  We  note  tliat  the  only 
verdict  appearing  in  the  record  before  ua  is 
in  favor  of  the  defendant  the  Mets  Company, 
and  tltat  counsel  upon  both  sides  have  pre- 
sented the  case  here  in  their  briefs  as  tbough 
the  controversy  was  only  one  between  Singer 
and  the  Metz  Company.  We  tiave  therefore 
Ignored  Helvey  as  a  defendant  in  the  case. 

HOLCOMB,  0.  3n  uul  MOUNT  and  FUI«- 
LERTON,  JJ.,  ooncnr. 
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MISHIMOTO  ▼.  CARI/rON  at  aL 
(No.  15209.) 

(Snpreme  Goon  of  Washington.    July  9.  1019.) 

L  Appeal  akd  Kbbob  «=b78(3)— Afpxalabue 
OSDKBS— Stbikiko  Puading. 
Where  a  wife,  lued  jointly  with  her  haa- 
band,  filed  a  separate  answer  for  herself  and 
for  the  community,  a  notice  of  appeal  from  an 
order  striking  the  answer,  which  was  not  an 
order  appealable  under  Rem.  Code  1915,  {  1716, 
was  ineffectual,  though  the  wife  Joined  in  her 
husband's  appeal  bond,  wliich  referred  to  the  or- 
der as  appealed  from. 

2.  HUBBAHD    AND    WlTB    «=>270(8)    —    SUIIB 
AOAINST  COMMUNITT— iiviDKHCX  —  OWNBB- 

BBiP  or  Pbofebtt. 
Id  a  suit  for  breach  of  a  community  con- 
tract in  which  judgment  was  sought  only 
against  community  interest,  it  was  not  error  to 
exclude  evidence  of  the  uecessiiy  for  the  wife's 
rignsture  to  make  a  binding  contract,  though 
thpre  was  some  testimony  that  the  property  af- 
fected was  her  separate  property,  since  her 
separate  property  would  not  be  aftected  by  judg- 
ment. 

8.  Apfxal  and  Ekbob  «=>266(2)— Pbebkntinq 

QlTBBTIONB    BbLOW   —   BXCKPTIONS   —    COW- 

OLOSioNB  OF  Law. 
Where    the   trial   judge's   findings   of   fact 
are  duly  excepted  to,  exceptions  to  the  conclu- 
sions of  law  are  not  necessary. 

4.  Apfi:al  and  Ebbob  «=9882(18)— Habmixsb 
EIbbob— Cdbb  bt  Act  of  Appeixant. 
Appellant  cannot  attack  a  judgment  in  favor 
of  an  individual  doing  business  under  a  firm 
name  for  the  failure  of  the  individual  to  allege 
and  prove  the  filing  of  the  certificate  required 
by  Rem.  Code  1915,  g  8369  et  seq.,  where  appel- 
lant's attorney  furnished  and  requested  intro- 
duction in  evidence  of  a  copy  of  the  certificate. 

Departmoit  1. 

Appeal  from  Saperlor  Court,  King  County ; 
Jobn  M.  Ralston,  Judge. 

Action  by  N.  NiBhImoto  against  BI  A.  Carl- 
ton, trading  and  doing  business  as  Carlton  & 
Begens,  and  R.  D.  Vernon  and  wife.  Judg- 
ment for  the  plaintiff  against  all  defendants, 
and  for  defendant  Carlton  against  R.  D.  Ver- 
non and  another,  and  the  latter  defendants 
appeal.     Affirmed. 

Mitchell  &  Lawrence,  of  Seattle,  for  appel- 
lants. 

George  Gregory  and  J.  Grattan  O'Bryan, 
both  of  Seattle,  for  respondent. 

MITCHELL,  J.  In  consideration  of  $600, 
as  earnest  money  and  part  payment  of  the 
purchase  price  paid  by  N.  Nishimoto  to  Carl- 
ton ft  Hegens,  agents  for  R.  D.  Vernon,  ven- 
dor, a  written  contract  was  entered  into  for 
the  sale  to  Nishimoto  of  the  furniture  and 
furnishings  in  the  Hotel  Perrln,  Seattle, 
Wasb.,  and  for  procuring  from  the  owners  of 
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the  building  consent  to  the  assignment  of  the 
lease  which  the  vendor  held.  The  total  price 
to  be  paid  was  $8,000,  one-half  cash,  the  other 
in  deferred  payments;  The  contract  provided  ■ 
for  the  return  of  the  $500  if  the  seller  was 
unable  to  deliver  the  property  with  good  title 
within  five  days  from  the  date  of  the  con- 
tract, and  for  the  forfeiture  of  the  $500  if  the 
purchaser  failed  to  comply  with  his  part  of 
the  agreement.  This  much  of  the  contract 
was  signed  by  Carlton  &  Hegens,  agents,  and 
by  N.  Nishimota  Below  their  signatures  the 
contract  continues  and  is  signed  as  follows: 

"I  approve  the  above  receipt  and  agreement 
and  agree  to  pay  to  Carlton  &  Hegens,  as  my 
agents,  the  sum  of  three  hundred  and  fifty  dol- 
lars ($360)  for  services  rendered  when  deal  is 
completed,  or  one-balf  of  earnest  money  re- 
ceipted for  hereon  in  case  same  is  forfeited. 

"I  hereby  covenant  that  I  am  the  owner  of  the 
above  described  property  and  have  the  legal 
right  to  sell  same.         R.  D.  Vernon,  Vendor." 

Upon  the  failure  and  refusal  of  Vernon  to 
deliver  the  property  within  and  after  the 
time  mentioned,  and  upon  demand  of  Nishi- 
moto for  the  return  of  the  $600,  and  refusal 
of  the  seller  and  his  agent  to  make  return, 
this  action  was  Instituted  on  the  contract  to 
recover  Judgment  against  Carlton  &  Hegens 
and  R.  D.  Vernon,  indivldually,  and  the  com- 
munity consisting  of  himself  and  Harriett 
Vernon,  hia  wife.  R.  D.  Vernon  answered  for 
himself  and  wife,  putting  in  issue  the  allega- 
tions of  the  complaint  B.  A.  Carlton,  doing 
business  as  Carlton  &  Hegens,  answered,  in 
effect  admitting  the  allegations  of  the  coit- 
plalnt,  and  at  the  same  time,  apparently  with- 
out any  objections  to  the  procedure,  filed  a 
so-called  cross-complaint  against  R.  D.  Ver- 
non, individually,  and  the  community  consist- 
ing of  himself  and  wife,  for  $360  commission 
as  provided  for  in  the  contract  The  allega- 
tions of  the  cross-complaint  were  denied  by 
R.  D.  Vernon  for  himself  and  wife. 

The  cases  were  tried  by  the  court  without 
a  Jury.  Findings  of  fact  were  made  and  en- 
tered conforming  to  the  allegations  of  the 
complaint  of  Nishimoto  and  the  complaint  of 
Carlton  against  Vernon  and  wife.  Among 
other  things  the  court  found  that  in  signing 
the  contract  R.  D.  Vernon  acted  for  himself 
and  the  community  composed  of  himself  and 
Harriett  Vernon,  bis  wife;  that  the  plaintiff 
was  ready,  able,  and  willing  to  perform  the 
contract,  and  that  be  made  a  demand  upon 
defendants  for  performance  of  their  part  or 
for  the  return  of  the  $500,  which  was  refused 
by  defendants ;  and  that  Vernon  and  wife  re- 
fused to  perform  the  contract  without  any 
Justifiable  reason.  Suitable  conclusions  of 
law  were  also  made  and  entered.  Upon  the 
findings  and  conclusions  Judgment  was  enter- 
ed In  favor  of  Nishimoto  against  defendant 
Carlton  for  the  return  forthwith  of  the  $600 
still  held  by  bim,  with  costs  against  Carlton 
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and  Vernon  and  wife,  and  In  the  event  of  the 
failure  of  Carlton  to  forthwith  return  the 
$500  plaintiff  should  have  Judgment  against 
Carlton  and  B.  D.  Veiteon  and  the  marital 
community  of  B.  D.  Vernon  and  Harriett 
Vernon,  his  wife,  for  the  sum  of  $500.  It  was 
further  provided  therein  that  Carlton  have 
judgment  upon  his  complaint  against  R.  D. 
Vernon  and  the  marital  community  of  R.  D. 
Vernon  and  Harriett  Vernon,  his  wife,  for 
the  sum  of  $350. 

[1]  Defendant  B.  D.  Vernon,  for  himself 
and  the  community,  has  appealed.  It  may  be 
here  noticed  that,  in  framing  the  issues,  Har- 
riett Vernon,  apx)earlng  separately  for  her- 
self and  the  community  composed  of  herself 
and  husband,  filed  an  amended  answer  to  the 
Carlton  complaint,  which  amended  answer 
was,  upon  motion,  ordered  stricken  from  the 
fllea.  Thereupon  she  served  and  filed  a  notice 
of  appeal  from  that  order.  Such  notice  of 
appeal  Is  ineffectual,  notwithstanding  her 
joining  her  husband  In  his  appeal  bond, 
which,  among  other  things,  refers  to  the  or- 
fier  as  appealed  from,  because  such  an  order 
is  not  a  final  order  or  Judgment  within  the 
contemplation  of  section  1716,  Rem.  Code, 
which  enumerates  the  determlnati<mB  that 
may  be  appealed  from. 

There  is  a  large  number  of  assignments  of 
error  which  may  be  readily  considered  in 
groups. 

[2]  1.  In  settling  the  pleadings,  Harriett 
Vernon,  appearing  separately  from  her  hus- 
band, unsuccessfully  attempted  to  answer  for 
herself,  individually,  and  for  the  marital  com- 
munity of  herself  and  husband,  B.  D.  Vernon, 
plaintiff's  complaint  and  also  the  complaint  of 
Carlton ;  and  at  the  trial,  although  there  was 
some  proof  to  show  the  hotel  furniture  and 
famlsbings  were  the  property  of  Mrs.  Vernon 
in  her  separate  right  and  of  her  daughter,  the 
court  refused  to  allow  evidence  of  any  neces- 
sity for  Mrs.  Vernon's  signature  to  make  a 
binding  contract  to  sell.  The  rulings  were 
not  erroneous.  The  complaints  were  upon  con- 
tracts, and  Judgments  were  sought  that  In  no 
way  affected  Mrs.  Vernon  In  her  own  right 
and  property. 

[S]  2.  Other  than  one  assignment  of  error 
to  be  mentioned  later,  all  the  remaining  as- 
signments that  need  be  noticed  call  In  ques- 
tion the  findings  ot  fact  and  conclusions  of 
law  made  and  entered  by  the  trial  court  It 
was  not  necessary  to  take  exceptions  to  the 
conclnsiona  of  law.  Katterhagen  v.  Melster, 
75  Wash.  112,  134  Pac.  673.  Proper  excep- 
tions having  been  taken  to  all  the  essential 
findings  of  fact,  we  are  called  upon  to  decide 
If  they  are  warranted  by  the  evidence.  An 
examination  of  the  evidence  shows  that,  al- 
though not  without  conflict  in  some  respects, 
it  abundantly  supports  and  preponderates  in 
favor  of  the  findings  made. 

[4]  liBstly,  it  is  contended  that  .as  B.  A. 


Carlton  alone  was  doing  business  in  the  firm 
name  of  Carlton  ft  Hegens,.  he  was  not  enti- 
tled to  maintain  bis  action  against  appellant 
without  alleging  and  proving  the  execution 
of  and  filing  In  the  county  clerk's  office  a  cer- 
tificate setting  forth  such  fact  as  required  by 
section  8369  et  seq.  Rem.  Code.  If  that  law 
is  applicable  generally  in  such  cases  as  this, 
appellant  cannot  complain  here,  for  the  reo 
ord  shows  that  at  the  trial  his  attorney  fur- 
nished, requested,  and  consented  to  the  intro- 
duction In  evidence  of  a  certified  copy  of  such 
business  certificate  made  and  filed  in  the 
clerk's  oflJce  by  Carlton  long  prior  to  the  trlaL 
Finding  no  error,  the  Judgments  are  af- 
firmed. 

HOLCOMB,  C.  3.,  and  TOLMAN,  MAIN, 
and  MACKINTOSH,  JJ.,  concur. 


(107  Wuh.  651} 

OBCANOGAN  POWER  &  IRRIGATION  CO.  v. 

QUACKENBUSH  et  al.  (two  cases). 

(No.  15192.) 

(Supreme  Court  of  Washbigton.    July  24, 1919.) 

1.  TAXATI0I7     «S>674— Tax    SaIJ^— TSKAStrBES 
AS  PUBOHASEX. 

The  purchase  by  a  county  treasurer  while 
in  office  of  certificates  of  delinquency  in  the 
payment  of  taxes  is  contrary  to  the  spiilt.  It 
not  the  letter,  of  Rem.  Code  1915,  {  2334,  mak- 
ing It  a  misdemeanor  for  a  public  officer  to  be 
beneficially  interested  In  any  contract  made  by 
him,  and  is  void. 

2.  Taxation  ®=>658(8)  —  Tax  Sale  — Nonci 
or  FoBECLOstTBB— "Rkcobd  Owweb." 

The  record  owner  to  whom  notice  of  sale 
for  taxes  must  be  given  tmder  Rem.  Code  1915, 
i  9260,  is  the  "owner  of  record,"  as  that  term 
la  understood  under  the  recording  acts,  not  the 
owner  described  in  the  tax  roll. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Owner  of  Record.] 

Department  1. 

Appeal  from  Superior  Court,  Okanogan 
County;  C.  H.  Neal,  Judge. 

Two  separate  actions  by  the  Okanogan 
Power  ft  Irrigation  Company  against  K.  C. 
Quackenbush  and  others.  Judgment  for  the 
defendants  in  each  action,  and  plaintiff  ap- 
peals. Reversed,  with  directions  to  grant  the 
relief  prayed  tor. 

James  B.  Klnne,  of  Seattle,  for  appellant. 
W.  C.  Oresham,  of  Okanogan,  for  respond- 
ents. 

TOLMAN,  J.  Appellant  in  1908  acquired 
title  from  the  state  of  Washington  to  a  tract 
of  land  In  Okanogan  county,  and  has  ever 
since  been  the  record  owner  thereof.  Shortly 
after  purchasing,  It  subdivided  and  platted 
the  lands  as  the  Brewster  orchard  tracts,  Sl- 
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cd  Ote  plat  of  record,  and  proceeded  to  eetab- 
Ush  an  irrigation  system  as  an  appnrte- 
nance  thereto.  The  irrigated  tracts  were 
placed  on  the  market,  and  the  particular 
tracts  here  Involved  were  sold  on  contract  to 
different  purchasers.  Only  one  of  these  con- 
tracts was  placed  of  record.  The  contracts 
all  provided,  among  other  things,  that  the 
purchaser  should  pay  all  subsequently  ac- 
cruing taxes.  In  the  coarse  of  time  each  of 
these  purchasers  defaulted,  the  several  con- 
tracts were  forfeited,  and  appellant  again  en- 
tered Into  possession  and  proceeded  to  cultl- 
vata  the  lands.  Respondent  Quackenbusb, 
who  was  then  die  county  treasurer  of  Okan- 
ogan county,  in  December,  1916,  procured  a 
cmisideiable  sum  of  money  for  the  pnrjwse 
of  purchasing  delinquent  tax  certificates  to 
be  issued  by  and  through  bis  office,  made  up 
a  list  of  the  taxes  which  be  wished  to  pay, 
and  bis  office  force,  under  his  direction,  is- 
sued a  considerable  number  of  certificates  of 
delinquency  in  the  name  of  one  B.  8.  Ladd, 
a  brother-in-law  of  Quackenbusb.  But  It  Is 
an  admitted  fact  in  the  case  that  these  cer^ 
tlficates  so  issued,  including  those  affecting 
the  tracts  of  land  here  involved,  were  at  all 
times  the  property  of  Quackenbusb,  pordias- 
ed  with  his  money,  wholly  under  bis  control, 
and  he  was  the  only  person  to  gain  or  lose  by 
the  transaction.  These  certificates  show  the 
owners  or  reputed  owners  of  the  tracts  in- 
volved to  be  the  purchasers  under  the  con- 
tracts hereinbefore  referred  to.  And  it  ap- 
pears that  the  tax  rolls  showed  such  contract 
holders  to  be  the  owners,  though  It  is  alleged, 
and  there  is  considerable  evidence  in  the  case 
to  the  effect,  that  Quackenbusb  actually 
knew,  or  well  might  have  known,  that  appel- 
lant was  the  owner  and  In  possession  of  each 
of  the  tracta  After  his  term  of  office  expir- 
ed, Quackenbusb  delivered  these  certificates 
to  the  prosecuting  attorney  with  directions 
to  foreclose,  and  such  proceedings  were  bad 
as  to  result  in  a  foreclosure  and  sale  thereun- 
der by  the  county  treasurer  who  succeeded 
him  in  office.  Tbe  regularity  of  these  pro- 
ceedings is  not  attacked,  except  only  for  the 
failure  to  give  appellant  notice  of  the  sale  ac- 
cording to  the  language  of  the  statute  (sec- 
tion 9260,  Rem.  Code),  which  requires  county 
treasurers  to  give  notice  to  the  record  owner 
ot  the  pendency  of  tbe  sale.  Appellant  was 
not  a  party  to  die  foreclosure,  and  had  no  no- 
tice or  knowledge  of  the  issuance  of  the  certif- 
icates or  of  any  of  the  steps  taken  to  acquire 
title  thereunder,  nntll  after  the  delivery  of 
the  treasurer's  tax  deeds  to  Quackenbusb; 
but,  upon  ascertaining  the  facts,  It  tendered 
to  the  county  treasurer  and  to  Quackenbusb 
a  sum  of  money  sufficient  to  pay  all  taxes,  in- 
terest, and  penalties  due,  and  all  costs  incur- 
red up  to  the  time  of  the  tender.  The  tender 
being  refused,  appellant  brought  these  Ac- 
tions which  were  consolidated  below,  to  re- 
quire the  county  treasurer  to  receive  and  ac- 
cept tbe  amount  due  for  taxes  upon  tbe  prop- 


erty, to  satisf!y  the  lien  df  said  taxes,  and  to 
set  aside  the  tax  deeds  and  quiet  Its  title. 
From  a  Judgment  denying  tbe  relief  son^t 
this  appeal  is  takem  ' 

[1]  May  a  county,  treasurer,  while  in  office, 
and  diarged  with  tbe  duties  thereof,  become 
the  purchaser  of  certificates  of  delinquency 
to  be  Issued  by  his  office?  We  said  in  Cougb- 
lin  T.  Bolmes,  53  Wash.  692, 102  Paa  772: 

"Furthermore,  we  are  of  tbe  opinion  that  the 
judgment  may  be  sustained  upon  the  ground 
that  the  sale  of  the  land  by  the  county  treas- 
urer to  himself  or  a .  deputy  in  hi*  office .  ia 
against  public  policy,  and  therefore  invalid," 

And  the  Legislature  has  defined  the  pubUc 
policy  of  this  state  by  including  in  the  Crim- 
inal Code  the  following: 

"Every  public  officer  who  shall    •    •    • 

"(2)  Be  beneficially  interested,  directly  or  inr 
directly,  in  any  contract,  sale,  lease  or  pur- 
chase which  may  be  made  by,  through  or  under 
the  supervision  of  such  officer,  in  whole  or  in 
part,  or  which  may  be  made  for  the  benefit  of 
his  office,  or  accept,  directly  or  indirectly,  any 
compensation,  gratuity  or  reward  from  any 
other  person  beneficially  interested  therein  *  *  * 

"Shall  be  guilty  of  a  gross  misdemeanor,  and 
any  contract,  sale,  lease  or  purchase  mention- 
ed in  subdivision  2  hereof  shall  be  void."  i 

Rem.  Code,  |  2834.  J 

It  being  against  public  policy  for  a  public 
official  to  be  benefidaUy  interested  In  any 
contract,  sale,  lease,  or  purchase  made 
throu{^  his  office,  it  would  seem  almost  too' 
clear  for  argument  that  the  acts  complained' 
of  here  come  within  the  Cfpirlt,  If  not  witbln 
the  actual  letter,  of  the  prohibition.  By  the 
issuance  of  certificates  of  delinquency  the- 
county  sold  its  right  to  pr6ceed  against  Uta 
property  to  collect  the  tax,  contracted  to  i«- 
pay  the  purchase  money,  with  legal  Interest, 
if  the  certificates  should  prove  to  be  void  be-  - 
cause  of  any  Irregularity  of  the  taxing  offl'' 
cers,  and  placed  In  the  hands  of  the  purdias- 
er  the  Instrument  by  which  he  might  proceed 
In  due  course  to  procure  title  If  tbe  tax 
should  not  be  paid.  That  die  final  steps  In 
procuring  tide  were  not  taken-  until  after 
Quackenbuab's  term  of  office  expired  does  DOt 
save  tbe  situation.  If  he  must  not  buy  tbe 
property  at  his  own  sale,  he  likewise  may  not 
Initiate  the  proceedings  during  his  term 
which  will  lead  up  to  a  purchase  by  him  af- 
ter his  term  has  expired.  We  apprehend  that 
it  was  the  purpose  of  the  L^islature  to  for- 
bid any  public  officer  to  In  any  maimer  deal 
as  an  individual  with  the  affairs  of  his  office ' 
for  the  purpose  of  making  a  private  profit. . 
Such  dealing  is  intcrierable,  and  cannot  faje 
permitted  dlrecdy  or  Indirectly,  Immediately 
or  remotely,  and  must  be  condemned  where- , 
ever  found,  no  matter  what  method  be  pur-  - 
sued. 

[2]  While  our  views  Just  stated  dispose  of 
the  case,  yet  one  other  point  whicb  bos  never 
been  passed  upon  by  this  court  should  be  de- 
cided for  tbe  guidance  of  those  charged  with 
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the  dnty  or  necessity  ot  foreclosing  certifl- 
cates  of  delinquency.  In  section  9260,  Rem. 
CSode,  relating  to  Jadgment  and  ord^  of  sale 
for  taxes.  Is  the  provision: 

"Provided,  however,  that  before  snch  sale 
■hall  be  held,  the  county  treasurer  shall  notify 
the  record  owner  of  such  real  estate  of  the 
pending  sale,  or  in  case  of  unknown  owner 
shall  post  a  notice  of  same  in  some  public 
place  at  the  county  courthouse." 

Nowhere  else  in  the  act  are  the  words  "rec- 
ord owner"  used.  Section  8264,  Rem.  Code, 
requires  notice  of  the  foreclosure  suit  to  be 
served  upon  "the  owner  of  the  property  de- 
scribed in  such  certificate."  And  we  have 
frequently  held  that  it  was  sufficient  to  name 
as  defendant  and  serve  with  process  the  per- 
son in  whose  name  the  property  appears  on 
the  tax  rolls  and  who  is  named  in  the  certifi- 
cate as  owner  or  reputed  owner.  See 
Sparks  v.  Standard  Lumber  Co.,  92  Wash. 
684. 159  Pac.  812,  and  cases  there  cited.  But, 
notwithstanding  the  statutory  provision  that 
the  suit  may  be  maintained  against  the  own- 
er named  In  the  certificate,  who  is  the  owner 
named  on  ihe  tax  rolls,  the  Legislature,  by 
the  provision  al>ove  quoted,  lias  in  express 
terms  required  a  notice  of  sale  to  be  given 
the  record  owner.  In  view  of  our  recording 
act.  there  can  t>e  no  doubt  as  to  what  is 
meant  by  the  term  "record  owner."  And  we 
think  that  as  the  purpose  of  providing  for  the 
issuance  and  foreclosure  of  certificates  of  de- 
linquency is  primarily  to  insure,  if  possible, 
the  collection  of  the  tax,  and  not  to  divest 
title,  except  as  a  last  resort,  that  the  Legis- 
lature used  the  words  "record  owner"  advis- 
edly, with  the  purpose  of  making  more  cer- 
tain the  collection  of  the  tax,  and  reducing, 
80  far  as  possible,  the  number  of  cases  In 
which  title  would  be  divested.  We  can  see 
no  reason  which  will  Justify  ns  in  attempt- 
ing to  give  the  words  "record  owner"  any 
other  than  their  nsuai  and  common  meaning. 

Thr  Judgment  appealed  from  is  reversed, 
with  directions  to  grant  the  relief  prayed  for. 

nOT>rO»fB,  O.  Jn  and  MAIN  and  HACK- 
INTOSU,  JJ.,- concur. 


Om  Waah.  (46) 

FREEBURN  t.  FRRRBURN  et  aL 
(Na  15107.) 

(Supreme  Court  of  Washington.   July  24, 1919.) 

1.  PiVOBCX   «s»34— OBOnNOB— Ikcoufatibii,- 
ITT. 

Where  the  evidence  warranted  the  trial 
oonrt  in  finding  that  the  wife  was  quarrelsome 
and  impatient  with  her  hnsband,  and  that  such 
incompatibility  of  temperament  existed  that  they 
could  no  longer  live  together,  the  judgment  of 
divorce  fnr  the  husband  on  his  cross-complaint 
was  Justified. 


2.  DivoBOK  «=»262— DivmoH  or  PioniTT— 

DWSIXINQ  HOUSB. 

Where  there  was  no  showing  that  tlis  oaa 
of  tile  dwelling  house,  a  life  estate  in  which  was 
awarded  to  the  wife  hi  divorce  proceedings, 
would  be  worth  to  her  the  cost  of  keeping  up 
the  property,  the  limitation  of  her  interest  to 
a  life  estate  was  erroneous^  and  she  should  be 
given  the  fee. 

3.  DiTOBCx  «=>252— DiTisioii  or  Pbofkbtx— 

CONTBACT    FOB   SXBVICES. 

A  contract  for  the  personal  services  of  th« 
husband,  entered  into  during  the  marriage  re- 
lation, is  a  part  of  the  community,  and  the  pro- 
ceeds therefrom,  though  arising  after  a  divorce, 
■honld  be  divided  between  the  husband  and  wife, 
but  the  possible  extension  of  the  term  of  such 
contract  after  the  divorce  is  not  a  oonunonity  ia- 
terest. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
Clay  Allen,  Judge. 

Action  for  divorce  by  Augusta  Freebum 
against  James  L.  Freeburn  and  others.  Judg- 
ment for  defendant  on  Ids  cross-complaint, 
and  plahitift  appeals.  Judgment  modified  as 
to  the  disposition  of  the  property,  and  as 
modified  affirmed. 

FUck  &  Paul  and  Walter  S.  Falton,  all  of 
Seattle,  for  appellant 

John  A.  Shacklefurd,  of  Tacoma,  Lewis  P. 
Shackleford,  of  Jnneau,  Alaska,  and  O.  Q. 
Bills,  of  Tacoma,  for  respondent. 

MOUNT.  J.  The  plaintWt  brought  this 
action  against  her  husband  for  divorce,  al- 
leging in  lier  complaint  as  grounds  for  di- 
vorce drunkennesss,  infidelity,  cruelty,  and 
personal  indignities  rendering  her  life  bur- 
densome. For  answer  to  the  complaint  the 
defendant  denied  these  allegations,  and  by 
way  of  cross-compialnt  and  as  grounds  for 
divorce  from  his  wife  alleged  in  substance  ex- 
travagant habits,  quarrelsome  temperament 
of  Mrs.  Freebum.  cruelty,  and  personal  In- 
dignities rendering  bis  life  burdensoma 
Plaintiff,  for  reply,  denied  these  allpgntlona 
of  the  cross-complaint  Thereafter  the  plain- 
tiff obtaiped  leave  and  filed  an  amended  com- 
plaint in  which  she  waived  her  claim  for 
divorce  and  prayed  for  separate  mainte- 
nance on  the  ground  that  the  parties  could  no 
longer  live  together  as  husband  and  wife. 
Upon  these  issues  a  lengthy  trial  was  had, 
and  at  the  close  of  the  evidpnce  the  trial 
court  concluded  that  the  plaintiff  was  not 
entitled  to  separate  maintenance;  that  the 
defendant  was  entitled  to  a  decree  of  di- 
vorce from  the  plaintiff  because  the  plaintiff 
had  repeatedly  and  habitually  subjected  the 
defendant  to  indignities  and  cruelties  render- 
ing bis  life  burdensome;  and  "that  such  in- 
compatibility of  temperament  exists  l>etwea> 
plaintiff  and  defendant,  James  L.  Freebum, 
that  they  cannot  live  together  as  husband  and 
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wife."  The  trial  court  also  found  tbat  the 
property  of  the  parties  was  all  community 
property  and  of  the  "value  of  about  $50,000, 
and  said  value  does  not  exceed  $60,000."  The 
trial  court  thereupon  awarded  to  the  plain- 
tlfT  a  life  estate  in  the  residence  owned  by 
the  parties  in  Seattle,  and  awarded  her  $250 
per  month,  beginning  with  the  month  of 
October,  1918,  and  continuing  to  the  20th  day 
of  March,  1020,  and  also  required  the  de- 
fendant to  deposit  with  the  Bank  of  Gall- 
fomla.  National  Association,  of  Seattle, 
Wash.,  Ave  railroad  bonds  of  the  par  value 
of  $1,000  each,  that  said  bonds  were  to  be 
held  by  the  bank  for  a  period  of  two  years, 
the  proceeds  to  be  collected  and  pnid  to  the 
plaintiff,  and  that  at  the  expiration  of  two 
years  the  bonds  themselves  were  to  he  de- 
livered to  the  platntitr  for  her  sole  use  and 
benefit.  The  trial  court  also  required  the 
defendant  to  deposit  with  the  said  Bank  of 
California,  during  the  yenr  1010.  $4,000  In 
cash,  to  be  Invested  in  United  States  bonds 
for  the  benefit  of  the  plaintiff,  and  to  be 
held  for  a  period  of  five  years  and  then  de- 
livered to  the  plaintiff  for  her  sole  use  and 
benefit.  The  court  also  required  the  defend- 
ant to  deposit  with  the  said  bank  in  the  .vear 
1020  the  sum  of  $4,000  In  cash,  to  be  Invested 
to  bonds  of  the  United  States,  and  at  the  ex- 
piration of  eight  years  to  be  delivered  by 
the  bank  to  the  plaintiff  for  her  sole  use  and 
benefit.  The  court  also  required  the  defend- 
ant to  pay  to  the  plaintiff  $125  per  month 
for  the  care  and  maintenance  of  an  Incom- 
petent child  of  the  parties,  and  to  secure  this 
payment  required  the  defendant  to  deposit 
ten  bonds  of  the  par  value  of  $1,000  each  with 
the  Bank  of  California,  which  bonds  were  to 
be  returned  tn  the  defendant  upon  full  per- 
formance of  the  ohllgntlon  to  support  the 
rhild.  The  plaintiff  has  appealed  from  that 
decree,  and  Insists  that  no  divorce  should 
have  been  granted  to  the  defendant,  and 
that  the  court  should  have  awarded  sepa- 
rate maintenance  to  the  plaintiff. 

II I  The  record  Is  a  voluminous  one.  The 
parties  bad  been  married  for  a  i)eriod  of 
Dearly  twent.v-foiir  years.  They  hud  an  In- 
competent child  which  required  constant  care 
and  attention  because  it  was  unable  to^care 
for  Itself.  For  several  years  last  past  the 
partleri  had  not  lived  happily  together.  They 
bud  been  separated  at  least  once  before,  and 
many  quarrels  were  detailed  to  the  court. 
It  is  needless  for  us  to  enter  Into  a  discus- 
sion of  the  facts.  We  are  convinced  from  an 
examination  of  the  record  that  the  trial 
court  properly  found  that  the  appellant  was 
quarrelsome  and  Impatient  with  the  respond- 
ent, and  that  such  incQmpatlhillty  of  tem- 
perament exists  between  the  appellant  and 
the  respondent  that  they  can  no  longer  live 
together  as  husband  and  wife.  That  being 
true,  the  court  was  fully  justified  in  granting 
a  divorce  to  the  respondent. 

Ul  The  question  of  a  proper  division  of 


the  property  under  the  circumstances  of  the 
case  is  not  so  easy  of  disposition.  The  trial 
court  was  evidently  impressed  with  the  fact 
that  Mrs.  Freebum  was  very  Improvident 
in  the  use  of  money.  He  evidently  thought 
it  best  to  so  arrange  the  property  given  to 
her  that  she  could  not  use  the  principal  Im- 
mediately, but  that  it  might  be  saved  to  her 
by  placing  It  In  the  hands  of  a  bank,  and 
the  proceeds  only  given  to  her  except  at 
stated  times.  It  was  the  opinion  of  the  court 
that  the  dwelling  house  and  the  lots  upon 
which  it  is  located  should  be  reserved  for 
the  use  only  of  Mrs.  l<'reebum.  that  she 
should  poy  for  the  betterments.  Including 
taxes  and  assessments,  and  should  have  the 
use  of  the  property  during  her  lifetime,  and 
that  then  It  should  descend  to  the  child,  or.  In 
case  of  the  death  of  the  child,  then  to  her 
heirs  and  to  the  heirs  of  Mr.  Freebum  In 
equal  shares.  We  think  It  Is  apparent  that 
this  dwelling  house  may  not  he  an  asset  for 
Mrs.  Freeburn;  for  the  upkeep  and  taxes  and 
assessments  which  may  hereafter  l>e  levied 
agaln.st  It  may  cost  more  than  the  u.<<e  of 
the  property  would  be  worth  to  her.  We  Are 
of  the  opinion,  therefore,  that  the  trial  court 
should  have  given  the  dwelling  house  and 
the  lots  upon  which  it  Is  located  to  her  In 
fee,  that  she  may  use  it  as  she  deems  best. 
[3]  At  the  trial  of  the  case  It  appeared 
that  the  property  which  the  parties  now 
own  has  been  accumulated  In  the  last  four 
or  five  years.  It  appears  that  Mr.  Freebum 
has  an  advantageous  contract  with  the 
Chlcagoff  Mining  Company,  oiiernting  In  Alas- 
ka, by  which  he  receives  $200  per  month 
as  salary  and  7%  per  cent,  of  the  net  divi- 
dends of  that  mine.  These  dividends  in 
the  last  four  or  five  years  have  yle1ile<l  an 
income  to  Mr.  Freebum  of  something  near 
$20,000  per  .vear.  This  contract  will  expire 
In  the  year  1020.  It  is  argued  by  the  a|>pel- 
liint  that  this  contract  may  be  reneweil  after 
the  year  1920,  and  that  Mrs.  Freeburn  should 
be  entitled  to  a  share  of  the  proceeds  of  that 
renewaL  It  Is  mere  sr>eculatlon  to  suggest 
that  this  contract  may  be  renewed  utmn  the 
same  or  any  terms  whatever.  lint  If  It  were 
to  be  renewed  It  would  be  renewed  long  after 
this  divorce  and  separation,  and  It  Is  iilain 
that  the  proceeds  of  such  renewal  would  not 
l)e  conununlty  property  In  any  sense  of  the 
word.  But  we  are  of  the  opinion  that  until 
the  expiration  of  that  contract  In  the  year 
1920  the  proceeds  are  community  proceeds, 
and  that  Mr&  Freeburn  should  share  in  those 
proceeds  in  addition  to  what  the  court  hns 
seen  fit  to  award  her.  We  are  of  the  opin- 
ion, therefore,  that  the  trial  court  should 
have  awarded  her  one-half  the  proceeds  of 
that  contract,  after  the  deduction  of  the  in- 
come tax  exacted  by  the  United  States,  for 
the  last  year  of  its  existence,  and  that  this 
would  be  a  fair  division  of  the  property  of 
the  parties  under  all  the  circumstances  of 
the  case. 
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The  Jadgment  of  the  trial  court  Is  there- 
fore modified  to  the  extent  of  giving  the  ap- 
pellant the  residence  property  In  fee  as  her 
separate  property  and  one-half  of  the  pro- 
ceeds of  the  contract  between  Mr.  Freebum 
and  the  Chlcagoff  Mining  Company  for  the 
last  twelve  months  of  Us  existence. 

In  all  other  respects  the  judgment  Is  af- 
firmed. 

Appellant  also  argues  that  she  Is  entitled 
to  a  larger  attorney's  fee  than  was  allowed 
by  the  court  We  are  satisfied  that  the  court 
made  a  very  liberal  allowance  on  that  Issue, 
and  we  decline  to  disturb  the  Judgment  in 
(hat  respect. 

Appellant  wIU  recover  her  costs  upon  this 
an>eal. 

HOLCOMB,  O.  3.,  and  PARKER  and  FDI/- 
LBRTON,  JJ.,  concur. 


007  Waab.  617) 

MATHISON  V.  ANDERSON  et  aL 
(No.  14726.) 

(Supreme  Court  of  Waabington.    July  22, 1910.) 

1.  Appeai,  ars  Ebbob  «=9347(1)— Ton  for 
AppeaIt— "Bhtbt"  o»  JuDOirawT. 

The  filing  of  a  Judgment  with  the  clerk,  and 
not  the  act  of  the  actual  recording  of  the  final 
Judgment,  constitutes  its  entry  under  Rem.  Code 
191B,  I  1718,  requiring  that  notice  of  appeal 
lie  ^ven  within  90  days  from  the  date  of  entry 
of  Judgment 

'  [Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Enter; 
Entry.] 

2.  Appkai.  ahv  Ebbob  «=9856  —  Nonox  op 
Afp«ai/— Tna. 

Where  notice  of  appeal  was  not  given  until 
91  days  after  entry  of  final  Judgment,  the  Su- 
preme Court  did  not  obtain  Jurisdiction. 

En  Banc. 

Action  by  Enoch  E.  Mathison  against  Wil- 
liam Anderson  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Appeal  dis- 
missed. 

Former  opinion  (108  Wash.  449,  174  Pac. 
042)  superseded. 

MTTCHELIi,  J.  In  this  case  an  opinion 
was  filed  (103  Wash.  449,  174  Pac.  642)  re- 
versing the  Judgment  of  the  lower  court 
Subsequently,  upon  application  and  showing 
made  by  the  respondent  within  a  few  days 
after  the  remittitur  was  sent  down  to  the 
lower  court  an  order  was  made  on  February 
24,  1919,  recalling  the  remittitur  that  we 
might  further  consider  the  question  of  the 
court's  Jurisdiction  to  entertain  the  appeal. 

The  point  made  by  respondent  is  that  the 
dotlce  of  appeal  was  not  given  within  90 


days  after  the  entry  of  the  final  Judgment 
At  the  hearing  of  the  appeal  on  June  18, 1918, 
this  court  was  not  provided  with  any  brief 
by  respondent  whereby  our  attention  could 
have  been  orderly  called  to  any  ladi  of  Juris- 
diction. It  happened,  however,  that  a  few 
days  prior  to  June  18,  1918,  respondent  had 
served  and  filed  a  motion  to  strike  the  state- 
ment of  facts  and  dismiss  the  appeal  and 
noticed  It  for  hearing  on  June  18th,  which 
was  not  a  regular  motion  day.  The  motion 
was  not  presented  to  the  court  on  that  day. 
In  the  application  for  the  recall  of  the  re- 
mittitur re^randent  called  attention  to  the 
fact  that  in  the  motion  to  strike  the  state- 
ment of  facts,  above  referred  to,  there  was 
also  included  as  a  ground  for  dismissal  a  ref- 
erence to  the  fact  that  the  notice  of  appeal 
was  not  given  within  90  days  from  the  date 
of  the  entry  of  the  Judgment  and  in  this  ap- 
plication made  plain  the  facts  and  records  up- 
on which  that  contention  was  based.  After 
the  order  was  made  recalling  the  remlttitor 
respondent  served  and  filed  another  motion  to 
dismiss  the  appeal,  duplicating,  in  efTect  the 
contents  of  his  petition  to  recall  the  remitti- 
tur on 'the  ground  that  the  notice  of  appeal 
was  not  served  within  90  days,  thus  remind- 
ing us  of  what  we  were  already  aware,  that 
the  remittitur  was  recalled,  "that  the  Juris- 
diction of  this  court  to  pass  upon  the  case 
be  further  considered  by  the  c6nrt" 

[i,2]  We  have  considered  the  point  in- 
volved as  it  appeared  at  the  date  of  the  or- 
der and  as  the  same  still  appears.  The  afiO- 
davits  in  behalf  of  both  parties  used  on  the 
hearing  of  the  petition  to  recall  the  remitti- 
tur cleared  away  the  confusion  theretofore 
existing  concerning  the  fact  that  the  coimty 
clerk,  whose  affidavits  have  been  used  on  the 
hearing  of  all  the  motions,  understood  that 
the  act  of  the  actual  recording  of  the  final 
Judgment  and  not  the  date  of  its  being  fiied 
constituted  its  entry  under  the  terms  of  the 
appeal  statutes.  It  clearly  appears  now  that 
the  final  Judgment  was  signed  by  the  trial. 
Judge  and  filed  and  marked  filed  and  entered 
on  the  appearance  docket  by  the  clerk  on 
July  81,  1917,  and  that  on  the  ninety-first 
day  thereafter,  to  wit  October  30,  1917,  the 
notice  of  appeal  was  given.  Under  sectloa 
1718,  Rem.  Ciode,  and  upon  the  authority  of 
many  cases  in  this  court,  such  as  Crawford  r. 
Seattle,  Renton  &  S.  R.  Co.,  92  Wadii.  670,  W» 
Paa  782,  the  notl<!e  of  appeal  was  not  given 
in  time  to  confer  Jurisdiction  upon  this  court. 

There  is  no  alternative  but  to  set  aside  the 
former  opinion  of  this  court  in  the  case  and  to 
dismiss  the  appeal ;   and  it  is  so  ordered. 

MOUNT,  TOLMAN,  FULLERTON,  MAIN, 
and  MACKINTOSH;  JJ,  concur. 

HOLCOMB,  C.  J.  Although  compeUed  by 
the  state  of  the  case  to  do  so,  I  concur  In 
the  above  result  with  great  reluctance,  be- 
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eaoae  tbe  judgment  appealed  from  was  a 
most  lU-founded  one,  and  our  former  Judg- 
ment of  reversal  was  eminently  correct. 
Uoreover,  the  procedure  of  counsel  for  re- 
spondent was  exceedingly  Inapt,  and  blgUy 
untimely.  The  "juggling"  of  the  record  be- 
low, so  as  to  confuse  it,  was  also  reprehensi- 
ble. 

However,  this  court  acquires  jurisdiction 
only  within  a  definite,  statutory  period,  which 
was  exceeded,  and  respondent  seems  to  have 
raised  the  Jurisdictional  question  before 
this  court  had  finally  lost  Jurisdiction  to  de- 
termine its  Jurisdiction. 


BNOSTBOM  V.  PETERSON  623 

(181  P.) 

6.  HusBAWD  AND  Wira  «=»248— Comnruirr 
PsoPEBTY— Illicit  Relationship. 
Where  man  and  woman,  not  married,  lived 
together  as  husband  and  wife,  property  acgaired 
by  the  husband  was  his  separate  property,  and 
not  community  property.  . 
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(No.  15325.) 


(Supreme  Coart  of  Washington. 
July  8,  1919.) 

1.  Witnesses  ^=>158(3)  —  Coufetenot  — 
Tbanbaction  with  Deceased. 

In  action  against  alleged  cotenant  of  plain- 
tUTs  intestate  to  establish  an  undivided  interest 
in  land,  defendant's  testimony  that  he  alone  was 
named  as  grantee  in  deed,  and  that,  as  de- 
livered, it  did  not  contain  name  of  intestate, 
was  not  incompetent  under  Rem.  &  Bal.  Oode, 
{  1211,  relating  to  testimony  of  party  in  interest 
where  adverse  party  sues  or  defends  as  executor 
or  administrator. 

2.  Altebaxion  of  Insibttkents  4=327(1)  — 
Pbesduption. 

Presumption,  in  absence  of  explanation,  th&t 
alteration  in  written  instrument  was  made 
before  execution,  is  rebuttaUe,  and  must  fall 
as  soon  as  competent  evidence  to  the  contrary  is 
produced. 

3.  Altekation  or  Inbtbumewts  «=»29— Alteb- 
ATioN   or  Deed  —  SurFioiEnor  oe  Bvi- 

DBNCB. 

In  action  against  alleged  cotenant  of  plain- 
tiff's  intestate  to  establish  an  undivided  interest 
in  land,  evidence  held  to  show  that  interlinea- 
tkm  in  deed  naming  intestate  as  grantee  was 
made  after  delivery  of  deed. 

4.  Deeds  «=3l81  —  Altskation  with  CJon- 
SENT  OP  Pasties— Effect. 

No  alteration  of  a  deed  after  it  has  once 
been  delivered  will  affect  grantee's  title,  though 
alterations  are  made  with  consent  of  the  par- 
ties. 

5.  Husband  and  Wipe  «=s>248  —  Existence 
OF  CoMMimnT— Illicit  Relationship— Es- 
toppel. 

Where  grantee  constructed  house  on  land 
and  lived  therein  with  woman  to  whom  he  was 
not  married,  but  whom  be  held  out  as  his  wife, 
and  who  was  named  as  his  wife  in  mortgage  ex- 
ecuted on  land,  he  was  not  estopped  from  deny- 
ing that  the  supposed  wife  had  an  undivided  half 
interest  in  the  land. 


Department  1. 

Appeal  from  Superior  C!ourt,  King  Coun- 
ty; Everett  Smith,  Judge. 

Action  by  Hanna  Engstrom,  administra-. 
trix  of  the  estate  of  Ingeborg  Tumquist,  de- 
ceased, against  Charley  E.  Peterson.  Judg-: 
ment  for  plalntUT,  and  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

H.  B.  Madison,  of  Kent,  and  Tucker  & 
Hyland  and  S.  H.  Stede,  all  of  Seattle,  for 
appellant. 

Ellas  A.  Wright  and  Sam  A.  Wright,  both 
of  Seattle,  and  Ralph  Woods,  of  Tacoma; 
for  respondent. 

TOLMAN,  J.  Respondent,  as  administra- 
trix of  the  estate  of  Ingeborg  Tumquist,  de- 
ceased, instituted  this  action  for  the  pur- 
pose of  establishing  that  her  decedent  In  her 
lifetime  acquired  title  to  an  undivided  half 
Interest  In  a  certain  10-acre  tract  of  land  tn 
King  county,  that  she  was  a  tenant  in  com- 
mon with  appellant,  the  owner  of  the  other 
undivided  half  interest,  up  to  the  time  of 
her  death,  and  prayed  that  the  lands  be  par- 
titioned. From  a  Judgment  establishing 
sveh  title  and  tenancy  and  directing  that 
partition  be  made,  appellant  brings  the  case 
here  on  appeal. 

It  appears  that  Ingeborg  Tumquist  prior 
to  the  year  1901  lived  in  Tacoma  tn  a  small 
two  or  three  room  house  owned  by  her,  but 
standing  on  leased  ground,  and  supported- 
herself  by  going  out  by  the  day  in  the  per- 
formance of  domestic  services.  While  so 
situated,  she  met  appellant,  who  was  a  sail- 
or by  occupation,  employed  on  boats  plying 
between  Puget  Sound  points  and  San  Fran- 
cisco. About  the  year  1901  these  persons 
began  living  together,  and  held  themselves 
out  as  husband  and  wife,  though  in  fact 
they  were  never  married.  With  the  excep- 
tion of  a  time  whea  both  were  employed  at 
Walla  Walla,  they  continued  to  so  live  to- 
gether in  Tacoma,  each  continuing  his  or 
her  gainful  occupation  as  theretofore;  ap- 
pellant, of  course,  being  absent  for  longer  or 
shorter  periods  as  his  calling  demanded. 
In  1908  appellant  abandoned  seafaring,  the 
woman  ^old  her  home,  for  what  amount  does 
not  appear,  and  they  removed  to  King  coun- 
ty near  Kent,  where  they  occupied  rooms  in 
a  house  belonging  to  and  occupied  as  a  home 
by  one  John  Lybeck  and  his  wife.  On  May 
15,  1908,  appellant  purchased  10  acres  of 
land  from  ttie  Lybecks,  for  which  he  agreed 
to  pay  $600,  and  on  that  day  he  received  a 
written  receipt  from  John  Lybeck  for  ?200 
paid  in  cash  as  a  part  of  the  purchase  priee; 
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appellant  testifying  that  this  money  was  a 
part  of  his  individual  savings  accumulated 
while  employed  at  Walla  Walla.  After 
making  the  purchase,  appellant  went  to 
Alaska,  where  be  appears  to  have  found  em- 
ployment for  the  summer,  leaving  the  wo- 
man known  as  his  wife  still  occupying  the 
rooms  In  the  LybeCk  home.  He  returned  in 
the  fall,  spent  the  winter  there  with  her, 
and  again  went  to  Alaska  for  the  summer 
of  1009.  In  November,  1900,  having  come 
back  from  Alaska  with,  as  he  says,  some 
1900  as  the  fruits  of  his  season's  work,  be 
went  to  the  office  of  an  attorney  or  notary 
in  Kent  with  Mr.  and  Mrs.  Lybeck,  where 
a  warranty  deed  was  prepared  and  duly  ex- 
ecDted  by  Mr.  and  Mrs.  Lybeck  conveying 
the  10  acres  of  land  theretofore  purchased. 
Tbe  deed,  which  is  In  evidence,  is  upon  a 
printed  blank,  generally  known  as  the  stat- 
utory form,  and  the  blanks  are  filled  by  tbe 
Insertion  of  tbe  names  of  the  Lybecks  as 
grantors  and  the  name  of  appellant  as  gran- 
tee, a  description  of  the  land,  and  the  date, 
all  completed  in  typewritten  form.  As  the 
deed  now  appears,  after  tbe  name  "Charley 
B.  Peterson,"  typewritten,  there  appears 
written  with  a  pen  and  In  a  band  totally 
dissimilar  to  the  signatures  of  either  of  the 
grantors  tbe  words  "and  Ingeborfe  Peter- 
son, His  Wife."  Mr.  Lybeck  has  since  died, 
but  bis  wife  and  brother  were  produced  as 
witnesses  upon  the  trial.  Tbe  former  testi- 
fied that  she,  ber  husband,  and  appellant 
went  to  Kent  on  the  day  tbe  deed  bears 
date:  that  tbe  deed  as  there  prepared  and 
executed  was  without  tbe  interlineation 
"and  Ingeborg  Peterson,  His  Wife";  that  the 
deed  was  delivered  to  appellant  as  execut- 
ed: that  they  all  returned  home  together, 
and  the  deed  was  there  shown  to  the  woman 
she  knew  as  Mrs.  Peterson,  who  bad  re- 
mained at  home  while  the  deed  was  being 
executed  in  Kent,  and  who,  upon  the  deed 
being  exhibited  to  her,  became  angry  be- 
cause her  name  was  not  in  it  as  a  grantee: 
that  Mr.  Lybeck  then  explained  to  ber  that, 
as  she  was  appellant's  wife,  the  property 
became  community  property  belonging  to 
both  without  ber  name  being  written  into 
tbe  deed,  and  that  upon  tbe  death  of  either 
tbe  title  would  vest  in  tbe  survivor,  but, 
according  to  Mrs.  Lybeck,  deceased  declared 
that  she  would  see  that  her  name  went  into 
the  deed.  Mrs.  Lybeck  further  testified  that 
appellant  and  bis  supposed  wife  took  the 
deed  with  them  to  tbe  part  of  tbe  house 
which  they  occupied,  and  that  later  It  was 
returned  by  one  of  them  to  Mr.  Lybeck  for 
tbe  purpose  of  having  it  recorded,  and  that 
he  did  record  It.  And  she  further  testifies 
that  tbe  Interlined  name  was  not  In  the 
deed  when  it  was  returned  from  tbe  audi- 
tor's office,  though  in  this  she  was  mani- 
festly in  error,  as  the  auditor's  record  shows 
tbe  grantees  to  be  "Charley  B.  Peterson  and 
Ingeborg  Peterson,  His  Wife."    Tbe  brother 


also  testified  that  he  saw  the  deed  after  its 
execution  and  delivery,  though  be  was  un- 
able to  fix  the  date  definitely,  and  that 
the  interlined  name  was  not  In  tbe  deed 
when  he  examined  it  Appellant,  a  wltneai 
in  his  own  behalf,  was  asked: 

"At  the  time  this  deed  was  executed,  wer* 
those  words  'and  Ingeborg  Peterson,  Uis  Wife^* 
written  in  there?' 

To  which  an  objection  was  Interposed* 
based  upon  tbe  statute  (section  1211,  Bern. 
&  Bal.  Code)  which  limits  tbe  testimony  ot 
a  party  In  Interest  where  the  adverse  party 
sues  or  defends  as  executor  or  administra- 
tor. This  statute  has  been  considered  In 
many  cases,  and  frequently  quoted;  but  It 
may  not  be  out  of  place  to  again  say  that 
the  testimony  forbidden  Is  "as  to  any  trans- 
action had  by  him  with  or  any  statement 
made  to  him  by  any  such  deceased  or  in^ 
sane  person." 

[1]  We  do  not  think  any  of  our  decisions 
go  to  the  extent  claimed  by  respondent,  or 
that  the  language  of  the  statute  wlU  bear 
a  construction  In  harmony  with  the  rallns 
of  the  learned  trial  court  in  sustaining  this 
objection.  Tbe  undisputed  testimony  Is  that 
respondent's  decedent  was  not  present  at 
the  time  the  deed  was  executed;  and.  It  liv- 
ing, she  could  not  have  testified  from  ber 
own  knowledge  as  to  the  condition  of  the 
deed  at  that  time.  The  transaction  of  ex- 
ecuting the  deed  was  not  had  with  ber.  Un- 
der the  mle  laid  down  in  Kauffman  t.  Bail- 
He,  46  Wash.  248,  80  Pac  548,  we  think  ap- 
pellant should  have  been  permitted  to  an- 
swer. 

[2-4]  Notwithstanding  the  absence  of  ai>- 
pellant's  testimony  as  to  tbe  condition  of  tbe 
deed  when  executed,  we  think  there  Is 
enough  in  the  record  to  finally  determine 
this  case.  It  is  true  that  we  have  held  that 
an  altn'ation  In  a  written  Instrument,  In  tbe 
absence  of  any  explanation,  may  be  presum- 
ed to  have  been  made  before  the  execution 
and  delivery.  Wolferman  v.  Bell,  6  Wash. 
84,  82  Pac.  1017,  36  Am.  St  Rep.  126:  Bay- 
lls  T.  Kerrick,  64  Wasb.  410,  116  Paa  1082. 
But  such  presumption  is,  of  course,  rebut- 
table, and  must  fall  as  soon  as  competent 
evidence  to  tbe  contrary  is  produced.  Here 
we  have  the  direct  and  positive  testimony 
of  one  of  the  grantors  to  the  effect  that  tbe 
interlined  name  was  not  in  the  deed  when 
it  was  executed  and  delivered;  and,  how- 
ever mistaken  she  may  be  as  to  the  name 
not  being  there  at  a  later  time,  after  the 
Instrument  was  recorded,  yet  her  testimony, 
corroborated  to  some  extent  as  it  is  by  tbe 
testimony  of  her  husband's  brother,  together 
with  the  appearance  of  the  deed  Itself, 
which  Is  befbre  us,  convinces  tis  that  tbe 
deed  was  altered  after  Its  execution.  There 
is  no  evidence  to  support  the  theoiy  that  the 
deed  was  so  altered  by  the  grantors  or  ei- 
ther of  tbem,  or,  U  ao  altered,  that  It  was 
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reddirered.  And,  In  the  light  of  the  testi- 
mony as  to  the  words  and  actions  of  the  de- 
ceased. It  can  only  be  held  that  the  deed 
was  altered  by  her,  or  by  her  procurement. 
Whether  that  be  so  or  not,  the  overwhelm- 
ing weight  of  aothorlty  is  to  the  dfect  that 
no  alteration  of  a  deed  after  it  has  once 
been  delivered  will  hare  any  effect  npon 
the  grantee's  title.  Abbott  t.  Abbott,  189 
111.  488,  59  N.  K.  958,  82  Am.  St.  Rep.  470: 
Chirk  v.  Creswell,  112  Md.  339,  76  AU.  579, 
21  Ann.  Cas.  338:  John  v.  Hatfield,  84  Ind. 
75:  Waldron  t.  Waller,  66  W.  Va.  605,  64 
8.  B.  964,  32  L.  R.  A.  (N.  S.)  284.  In  the 
latter  case  Is  an  extensive  note,  and  many 
aathorities  are  cited.  This  Is  the  rule  even 
though  the  alterations  be  made  with  the  con- 
sent of  the  parties.  Such  being  the  law,  at 
the  moment  the  deed  to  appellant  was  ex- 
ecuted In  the  office  of  the  notary,  as  testi- 
fied to  by  Mrs.  Lybeck,  and  delivered  to 
blm,  the  title  vested  In  appellant,  and  could 
not  be  thereafter  divested,  except  by  op- 
eration of  law  or  some  act  of  his  which  the 
law  wit]  recognize  as  his  deed,  or  as  estop- 
ping him  to  deny  title  in  another.  We  have 
only  to  inquire  whether  there  is  any  estop- 
pel. 

(S]  Evidence  was  introduced  to  show  that 
appellant  at  about  the  time  the  deed  was 
executed  built  a  house  on  the  land  with  the 
money  which  he  brought  back  from  Alasica; 
and  thereafter  he  and  his  supposed  wife  oc- 
cupied the  same  as  their  home,  the  woman 
during  the  frequent  absences  of  appellant  In 
Alaska  or  elsewhere,  as  he  might  find  em- 
ployment, raising  a  garden  and  chickens  by 
her  Own  effort;  and  on  one  occasion  a  broth- 
er and  bis  11  year  old  son  did  some  clear- 
ing of  the  land  for  her,  but  charged  her 
nothing  for  their  work.  It  Is  also  argued 
that  she  must  have  received  money  from  the 
sale  of  her  house  in  Tacoma,  and  must  have 
put  the  money  so  received  into  the  purchase 
of  this  land  or  Its  improvement.  But  there 
Is  not  a  syllable  of  testimony  in  the  entire 
record  to  the  effect  that  she  ever  received 
any  such  money,  or,  if  she  did,  what  dis- 
position she  made  of  it  It  also  appears 
that  a  portion  of  the  purchase  price  of  the 
land  was  never  paid,  and  that  in  1912,  to 
secure  this  unpaid  balance  of  the  purchase 
price,  and  also  a  sum  of  money  then  bor- 
rowed, a  note,  secured  by  a  mortgage  upon 
the  land  for  $500,  was  executed  by  appel- 
lant and  the  deceased,  in  the  latter  of  which 
they  were  described  as  Charley  B.  Peterson 
and  Ingeborg  Peterson,  his  wife:  and  these 
Instruments  so  executed  were  delivered  to 
Lybeck.  In  view  of  the  well-known  custom 
of  money  loaners  and  those  who  accept 
mortgages  to  require  both  husband  and  wife 
to  join  in  the  execution  of  a  mortgage, 
though  it  may  pledge  only  the  separate 
property  of  one,  and  in  view  of  the  situa- 
tion of  these  parties  and  the  fact  that  they 


at  all  times  concealed  the  illicit  nature  of 
their  relations,  we  see  nothing  which  can  be 
held  to  establish  an  estoppel. 

"The  doctrine  of  estoppel  should  not  be  held 
to  create  title  to  land  unless  strong  equitable 
reasons  exist  in  anpport  of  it."  Murray  v. 
Briggs,  29  Wash.  245.  69  Pac.  766. 

"It  Is  well  settled  that  the  representation  of 
the  party  to  be  estopped  must  have  been  really 
acted  npon ;  otherwise  no  estoppel  arises." 
Bisbee  v.  Carey,  17  Wash.  224,  49  Pac.  220. 

"The  estoppel,  if  any,  operates  only  in  favor 
of  those  who  bave  been  misled  to  their  injury, 
and  they  alone  can  set  it  up."  Smith  v.  King 
County,  80  Wash.  273,  141  Pac.  695. 

[6]  After  a  careful  consideration  of  all  of 
the  testimony  in  the  case,  we  find  nothing 
which  will  remove  the  title  to  the  property 
involved  from  the  operation  of  the  rule  laid 
down  in  Stans  v.  Baltey,  9  Wash.  115,  37 
Pac.  816,  and  Tn  re  Sloan's  Estate,  60  Wash. 
86,  96  Pac.  684,  17  L.  R.  A.  (N.  8.)  960, 
to  the  effect  that  property  acquired  by  a 
man  and  woman  not  married,  but  living  to- 
gether as  husband  and  wife,  is  not  com- 
munity property;  and,  in  the  absence  of 
some  trust  relation,  the  land  must  be  re- 
garded as  belonging  to  the  one  In  whose 
name  the  legal  title  stands. 

For  the  reasons  given,  the  Judgment  of 
the  trial  court  is  reversd,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  ac- 
tion. 

MITCHEIX,  MAIN,  and  MACKINTOSH, 
JJ.t  concur. 


(107  Wash.  687) 

CHINOOK   LUMBER   ft   SHINGLE   CO.  v. 

McLANE  LUMBER  ft  SHINOLB  CO. 

(No.  16273.) 

(Supreme  Court  of  Washingtaa.    July  21, 1919;) 

Saijs  «=»32— Corresfondencx. 

Correspondence  as  to  sale  of  shingles  A«U 
not  sufficiently  certain  to  constitute  a  contract 
of  sale  by  the  seller.' 

Department  2. 

Appeal  from  Superior  Court,  Cowlitz  Coun- 
ty ;   Wm.  Q.  Darch,  Judge. 

Action  by  the  Chinook  Lumber  ft  Shingle 
Company  against  the  McLane  Lumber  ft 
Shingle  Ck>mpany.  From  Judgment  of  dismis- 
sal, plaintiff  appeals.    Affirmed. 

Alexander  ft  Bundy,  of  Seattle,  for  appel- 
lant 

O'Neill,  Spaulding  &  Stuart,  of  Castle 
Rock,  for  respondent 

BRIDGES,  3.  This  was  an  action  for  dam- 
ages for  breach  of  an  alleged  contract  for  the 
sale  of  five  cars  of  shingles.  The  action  is 
based  entirely  on  certain  telegrams  and  let- 
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ters  passing  between  tbe  appellant  and  re- 
spondent, which  are  as  follows : 

"Noveinber  6,  1917. 
"The  McLane  Lumber  &  Shincle  Co.,  Kelso, 
Washington.  Trying  get  you  by  telephone,  but 
no  success.  Want  one  to  five  cars  Stars  at  two 
dollars  including  large  car  three  hundred  or 
more  two  such  go  sizty-aeven  and  half  cent, 
rate  and  seventy-one  and  half  cent,  respectively. 
Advise  return  wire  what  can  handle  all  for< 
southwest. 

"Chinook  Lumber  &  Shingle  Co." 

"Kelso,  Wash.,  Nov.  5,  1917. 
"Chinook    Lumber    &    Shingle    Co.,    Seattle, 
Wash.     Stars  all  sold  out     Quote  two  fifteen 
additional  business. 

"McLane  Lumber  tc  Shingle  Ca" 

"Not.  6,  1917. 
"McLane  Lumber  &  Shingle  Co.,  Kelso,  Wash- 
ington. Your  wire  fifth.  Book  us  five  cars 
Stars  two  fifteen.  Advise  return  wire  how  soon 
can  ship.  Prefer  quick  and  via  N.  P.  Laurel, 
but  can  use  part  G.  N.  Whitefish  or  O.  W. 
Cheyenne.  Medium  cars  or  average.  Advise 
price  and  quantity  standards  straight  cars  or 
with  stars. 

"Chinook  Lumber  &  Sliingle  Co." 

"Nov.  14,  1017. 

"McLane  Lumber  &  Shingle  Co.,  Kelso,  Wash- 
ington—Gentlemen:  We  have  not  yet  received' 
your  acknowledgment  of  our  wire  order  of  No- 
vember 6th,  in  response  to  your  wire  of  Novem- 
ber 6,  although  in  sending  you  the  order  we 
asked  that  you  advise  us  by  return  wire  how 
soon  you  could  ship;  also  asked  for  prices  on 
Standards,  straight  cars  or  mixed  with  Stars. 

"We  liave  since  made  disposition  of  our  order 
tor  Standards,  although,  if  you  have  some  in 
stock  that  yon  wish  to  load  out,  can  probably 
take  care  of  them  for  you.  What  we  are 
most  anxious  for,  however,  is  the  five  cars  of 
Stars.  If  not  already  stiipped,  please  advise 
by  return  mail  when  we  may  expect  them. 

"Thanking  you,  we  are, 
"Respectfully  yours, 
"Chinook   Lumber  k  Shingle  Company, 
"Per  W.  B.  Howard." 

"Nov.  16,  1917. 
"Chinook  Lumber  Company,  Seattle,  Wash. — 
Gentlemen:    Inasmuch  as  your  wire  order  of 
Nov.  6th  required  confirmation  by  wire,  which 
we  did  not  do,  we  have  considered  the  matter 
dosed  and  did  not  enter  your  order. 
"Yours  faithfully, 
"McLane  Lumber  &  Shingle  Comjuuiy. 
"Per  Myers." 

These  telegrams  and  letters  were  made  a 
part  of  the  complaint. 

The  respondent  interposed  a  general  de- 
murrer to  tbe  complaint,  which  was  sustain- 
ed by  the  trial  court,  and,  upon  appellant  re- 
fusing to  plead  further,  Judgment  was  enter- 
ed dismissing  the  action.  This  appeal  la 
from  that  Judgment 

It  is  an  elementary  rule  that  a  binding 
contract  of  sale  must  be  reasonably  certain 
in  its  terms;  that  it  must  be  such  that  the 
court  can  ascertain  therefrom  tbe  intention  of 
tbe  parties  t   that  tbe  thing  sold  must  be  de- 


scribed with  reasonable  certainty,  and  tbe 
price  be  fixed;  that  there  must  be  an  offer 
and  unconditional  acceptance;  and  that  the 
minds  of  the  jwrtles  must  have  met  In  the 
agreement 

It  is  contended  by  the  appellant  that  the 
words,  "Quote  two  fifteen  additional  busi- 
ness," contained  in  the  telegram  of  respond- 
ent was  an  offer  on  tbe  part  of  respondent  to 
sell  to  appellant  Star  shingles  at  tbe  price  of 
12.15  per  thousand.  It  is  the  contention  of 
respondent  that  tbe  words  above  qnoted 
amount  to  nothing  more  than  a  quotation  of 
prices. 

The  briefs  dte  many  cases  concerning  the 
meaning  of  the  word  "quote"  when  used  in 
letters  and  telegrams  such  as  we  are  consid- 
ering. Cases  may  be  found  holding  tliat  the. 
word  means  "offer  to  sell,"  while  other  cases 
hold  the  word  to  be  used  in  its  common  mean- 
ing— that  la,  to  state  the  price  of  a  thing.  In 
order  to  arrive  at  the  true  meaning  of  the 
word,  it  is  always  necessary  to  take  into  con- 
sideration the  circumstances  surrounding  its 
use.  General  rules  of  construction  cannot  be 
more  than  general  guides.  Each  case  must, 
after  all,  stand  upon  Its  own  feet 

It  seems  to  us  that  the  respondent's  tele- 
gram of  November  5,  under  any  meaning  of 
the  word  "quote,"  is  entirely  too  uncertain 
upon  which  to  base  a  binding  contract.  The 
appellant  had  wired  respondent  advising  the 
latter  that  it  wished  to  buy  from  one  to  five 
cars  of  Star  shingles  at  92  per  thousand. 
The  respondent  answered  by  saying  that  it 
had  sold  all  of  its  Star  shingles,  but  "Quote 
two  fifteen  additional  business."  This  ex- 
pression, "Quote  two  fifteen  additional  busi- 
ness," may  easily  mean  many  different  and 
Inconsistent  things.  It  might  for  illustra- 
tion, mean  what  the  appellant  contends  for ; 
that  is,  that  "We  will  sell  you  Star  shingles 
hereafter  to  be  manufactured  by  us  at  $2.15 
per  thousand,"  or,  "We  have  no  Star  shingles, 
but  will  sell  you  any  other  class  of  shingles 
at  $2.15  per  thousand,"  or,  "We  have  no  Star 
shingles,  but  expect  to  manufacture  some 
soon,  and  we  invite  your  further  negotiations 
at  our  price  of  |2.15  per  thousand,"  or,  "Oar 
price  for  future  deliveries  of  Star  shingles 
will  be  $2.15  per  thousand."  We  do  not  see 
how  it  is  possible  for  the  court  to  say  what 
respondent  had  in  mind.  This  court  in  a 
number  of  cases,  has  held  that  a  contract 
must  be  certain  in  its  terms.  In  the  case  of 
Hyan  v.  Hanna,  89  Wash.  370,  164  Pac  436, 
the  court  said : 

"Many  other  like  deficiencies  suggest  them- 
selves, rendering  this  contract  too  uncertain  to 
be  enforced.  The  court  can  snpply  some  ele- 
menta  in  a  contract  but  we  cannot  make  one; 
and  when  the  language  in  a  contract  is  too 
uncertain  to  gather  from  it  what  the  parties 
intended,  the  courts  cannot  enforce  it" 

In  the  case  of  Weldon  ▼.  Degan,  86  Wash. 
442, 150  Pac.  1184,  the  court  said: 
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"It  aeema  to  us  that  the  agreement  ia  not 
■officiently  definite  in  its  terms  to  be  binding 
tipon  any  one  of  the  parties  to  the  extent  that 
the;  could  be  called  upon  to  pay  damages  to 
the  other  parties,  either  actual  or  litigated." 

In  6  B.  G.  li.  page  644,  It  is  said : 

"The  contract  mast  be  certain  and  aneqaivo- 
cal  in  its  essential  terms,  either  within  itself  or 
by  reference  to  some  other  agreement  or  mat- 
ter. In  addition  to  a  definite  promise,  the  sub- 
ject-matter of  the  agreement  must  be  expressed 
in  such  terms  that  it  can  be  ascertained  with 
reasonable  certainty.  A  contract  which  is  so 
uncertain  in  re8i)ect  to  its  subject-matter  that 
it  neither  idoitifies  the  thing  by  describing  it, 
nor  famishes  any  data  by  which  certainty  of 
identification  can  be  obtained,  !■  onenforosa- 
ble." 

Tliese  telegrams  are  not  sufficiently  certain 
upon  which  to  base  a  contract 

I^  bowever,  It  should  be  considered  that 
tblB  expression,  "Quote  two  fifteen  additional 
business,"  is  subject  to  .construction,  we  are 
of  the  opinion  that  the  more  reasonable 
"»g*"<Tig  to  be  given  it  would  be  that  the  re- 
spondent used  tbe  word  "quote"  In  Its  oom- 
moa  meaning,  and  not  as  meaning  that  It 
agreed  to  sell ;  that  It  meant  to  state  that  It 
bad  no  Star  shingles  for  sale,  but  that  It 
would  have  some  for  a  future  delivery,  and 
biTltes  tbe  appellant  to  further  conference 
with  reference  thereto.  When  appellant 
made  an  offer  for  Star  shingles,  and  respond- 
ent replied  that  It  had  no  sucb  shingles,  the 
negotiations  based  upon  appellant's  proposi- 
tion were  at  an  end.  By  giving  prices  on 
"additional  business"  respondent  probably 
meant  to  open  new  negotiations  Involving 
some  other  deal.  He  did  not  state  what  the 
"additional  business"  was  to  be,  nor  the 
amount  thereof,  or  when  to  be  performed. 
These  things  were  evidently  left  to  be  later 
agreed  upon. 

The  case  of  Nebraska  Seed  Co.  v.  Harsh, 
98  Neb.  89,  162  N.  W.  310,  U  K.  A.  1915P, 
824^  la  one  very  similar  to  the  case  at  bar. 
There  the  appellant  wrote  respondent  as  fol- 
lows: 

"I  have  about  1,800  bu.  or  thereabouts  of 
millet  seed,  of  which  I  am  mailing  you  a  sam- 
ple. This  millet  is  recleaned  and  was  grown  on 
sod  and  is  good  seed.  I  want  $2.25  per  cwt. 
for  tUs  seed  L  o.  b.  Liowell." 

The  respondent  answered  as  follows; 

"Sample  and  letter  received.  Accept  your 
offer.  Millet  like  sample  two  twenty-five  per 
hundred.    Wire  how  soon  can  load." 

In  a  suit  based  upon  these  two  communica- 
tions the  appellant  claimed  damages  of  the 
respondent  for  failure  to  perform  the  con- 
tract   Tbe  court  said : 

"In  our  opinion,  the  letter  of  defendant  can- 
not be  fairly  construed  into  an  c^er  to  sell  to 
the  plaintiff.  •  •  *  The  letter  as  a  whole 
■hows  that  It  was  not  intended  as  a  final  prop- 


osition, but  as  a  request  for  bids.  It  did  not 
fix  a  time  for  delivery,  and  this  seems  to  have 
been  regarded  as  one  of  tbe  essentials  by  the 
plaintiff,  for  in  his  telegram  he  requests  defend- 
ant to  Vire  bow  soon  can  load.'  "  , 

The  following  cases  are  very  similar  to  the 
one  at  bar,  and,  it  seems  to  us,  are  control- 
ling In  principle.  Beaupre  v.  Pacific  &  At- 
lantic Telegraph  Co.,  21  Minn.  155;  Moulton 
V.  Kershaw,  S9  Wis.  816,  18  N.  W.  172,  48 
Am.  Rep.  616 ;  Allen  v.  Klrwan,  159  Pa.  612, 
28  Atl.  495;  Lincoln  v.  Erie  Preserving  Co., 
132  Mass.  129;  Topliff  v.  McKendree,  88 
Midi.  148,  60  N.  W.  109. 

If,  however,  these  telegrams  should  be  con- 
strued, as  contended  for  by  appellant,  that 
respondent  agreed  to  sell  shingles  to  It  and  It 
agreed  to  purchase  at  a  fixed  price,  yet  there 
Is  no  completed  contract  between  the  parties, 
because  there  Is  no  agreement  of  the  amount 
of  shingles  to  be  sold.  As  so  construed,  these 
telegrams  would  mean  about  as  follows :  Aih 
pellant  wires  that  It  wants  to  buy  from  one 
to  five  cars  of  Star  shingles  at  ^  per  thou- 
sand. The  respondent  answers  to  the  effect 
that  It  has  sold  all  of  Its  Star  shingles,  but 
Is  willing  to  sell  to  appellant  Star  shingles 
hereafter  to  be  manufactured  at  $2.16  per 
thousand,  to  which  appellant  wired  asking 
respondent  to  book  It  for  five  cars  Star  shin- 
gles at  $2.1S  per  thousand.  Certainly  appel- 
lant is  not  entitled  to  a  more  favorable  con- 
struction of  these  telegrams  than  is  here 
giyea.  Under  this  construction  the  appellant 
has  unquestionably  agreed  to  buy  five  cars 
of  shingles,  but  there  is  a  complete  absence 
of  agreement  on  the  part  of  respondent  to 
sell  five  or  any  number  of  cars.  Nor  Is  there 
anything  In  the  telegrams  whereby  tbe  Im- 
plication can  be  found  that  respondent  was 
willing  to  sell  any  specified  number  of  cars. 
It  is  elementary  that  there  cannot  be  a  bind- 
ing contract  till  the  minds  of  the  parties  have 
met  on  the  amount  of  the  product  sold.  This 
Is  as  Important  as  to  fix  tbe  price  to  be  paid. 
But  It  Is  clear  to  us  that  nether  of  these  par- 
ties considered  at  the  time  that  there  was  a 
binding,  completed  contract 

The  failure  to  agree  as  to  the  number  of 
cars  to  be  sold  and  as  to  the  time  and  place 
of  delivery,  together  with  the  subsequent 
correspondence,  show  that  the  parties  expect- 
ed there  would  be  further  negotiations  be- 
tween them.  In  construing  contracts  the 
court  will  always  take  Into  consideration  the 
construction  thereof  given  by  the  parties, 
themselves.  In  Its  telegram  of  November  6th 
asking  respondent  to  book  It  for  five  cars 
Star  shingles,  appellant  further  said : 

"Advise  return  wire  how  soon  can  ship.  Pre- 
fer quick.  •  •  *  Medium  cars  or  average. 
•    •    • " 

On  the  14th  of  November  appellant  wrote 
respondent,  saying: 

"We  have  not  yet  received  your  acknowledg- 
ment  of   our   wire   order   of   November   6tli. 
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*    *    *    If  not  already  ahipped,  please  advise 
OS  by  return  mail  when  we  may  expect  them." 

On  November  16tb  respondent  answered 
appellant's  letter  by  saying: 

"Inasmuch  as  your  wire  order  of  November 
6,  required  confirmation  by  wire,  which  we  did 
not  do,  we  have  considered  the  matter  dosed 
and  did  not  enter  yonr  order." 

This  correspondence  Is  wholly  inoonslatent 
with  the  idea  of  a  closed  contract 
Judgment  affirmed. 

HOI>COMB,  C.  J.,  and  FULLEBTON, 
PAUKEB,  and  MOUNT.  J  J.,  concur. 


Om  Wash.  587) 

DART  et  nx.  t.  McDONALD  et  aL 
(No.  15187.) 

(Supreme  Court  of  Washington.    July  9,  1010.) 

1.  CONSPISACT     4=»13   —  Civn.  LlABIUTT  — 

Participation  in  Conbpiract. 
In  a  civil  action  against  several  defendants 
for  conspiracy  to  defraud  plaintiffs  by  the  sale 
of  corpiirate  stock  to  them,  no  Judgment  can  be 
rendered  against  a  particular  defendant  unlnis 
it  is  shown  that  that  defendant  was  one  of  the 
parties  to  the  conspiracy  prior  to  the  time 
plaintiffs  subscribed  for  the  stock. 

2.  CoNSPiBACT  «=3l9  —  Civil  Liabilrt  — 
Evidence. 

Where  the  facts  and  circumstances  relied  on 
to  establish  a  conspiracy  to  defraud  are  ns  con- 
sistent with  a  lawful  purpose  as  with  an  un- 
lawful  one,  they  are  insufficient 

8.  CoNSPiKACT  4s»19  —  Civa.  Llabiutt  — 
SumciENCT  OF  Evidence. 
In  a  civil  action  against  several  defendants 
tor  conspiracy  to  defraud  plaintiffs  by  selling 
stock  to  them,  evidence  of  the  participation  of 
appellant,  wife  of  the  principal  defendant,  in  thi- 
cnnKpiracy,  consisting  of  acts  occurring  some 
time  after  plaintiffs  had  subscribed  for  the 
stock,  held  insufficient  to  render  appellant  liable. 

4.  CONSPIBACT  •s'lO— CiVII,  LlABIUTT— ClB- 
CUM8TANTIAL    EVIDENCE. 

It  Is  not  necessary  to  show  fraudulent  con- 
spiracy by  direct  evidence,  but  It  may  be  ci>- 
tablished  by  facta  and  circumstances,  pruvide<i 
they  are  incouaistent  with  an  honest  purpose 
and  reasonably  consistent  only  with  intent  to 
defraud. 

6.  Appeal  and  Ebbob  4=9837(4)— Review— 
Deteruination— Mattebs  Considebed. 
Where  the  allegations  of  a  complaint  for 
conspiracy  to  defraud  were  denied,  the  Supreme 
Court,  on  appeal,  cannot  look  to  them  to  deter- 
mine the  nature  of  the  conspiracy,  but  must  look 
to  the  evidence  alone. 

Department  1. 

Appeal    from    Superior     Court,    Spokane 
(bounty;  Bmce  Blake,  Judge. 


Action  by  L.  S.  Dart  and  wife  against 
Maude  S.  McDonald  anu  others.  Judgment 
for  the  plaintiffs,  and  the  named  defendant 
appeals.  Reversed  as  to  her  in  her  individu- 
al capacity. 

A.  E.  Gallagher  and  Oravea,  Klzer  & 
Graves,  all  of  Spokane,  for  apitellnnt 

F.  W.  Girand  and  D'red  M.  WilUama^  both 
of  Spokane,  for  respondents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  allied  to  have  been 
caused  by  a  fraudulent  conspiracy  by  which 
the  plaintiffs  were  induced  to  purchase  stock 
in  a  certain  corporation. 

After  the  issues  were  framed  the  cause 
came  on  for  trial  before  the  court  and  a  Jury, 
and  resulted  in  a  verdict  against  four  of  the 
defendnnts,  two  of  whom  were  D.  K.  McDon- 
ald and  Maude  S.  McDonald,  his  wife. 

Mrs.  McDonald  moved  for  Judgment  not- 
withstanding the  verdict  and  for  a  new  trial, 
which  motions  were  "overruled.  Thereuiion 
Judgment  was  entered  upon  the  verdict  The 
Judgment  was  against  each  of  the  defend- 
ants, incluuing  Mr.  and  Mrs.  McDonald,  but 
no  Judgment  was  entered  against  tlieni  as  a 
community.  From  this  Judgment  Mrs.  Mc- 
Donald alone  appeals. 

It  will  only  be  necessary  to  state  the  facts 
and  review  the  evidence  as  bearing  upon  the 
question  of  whether  Mrs.  McDonald  was  a 
party  to  the  conspiracy  hy  which  the  re- 
spondents were  defrauded. 

During  the  spring  of  the  year  191.%  D.  K. 
McDonald  conceived  the  project  of  obtaining 
a  contract  for  the  purchase  of  two  tracts  of 
land,  containing  about  l,:i7S  acres,  npar  Palo 
Alto  In  the  state  of  California,  and  subdivid- 
ing, improving,  and  selling  the  same.  As  a 
part  of  this  plan  a  coriioratlon.  under  the 
name  of  the  Spokane-Stanford  l^tnd  Com- 
pany was  orgnnized  under  the  laws  of  the 
state  of  Washington,  with  a  capital  stock 
of  $280,000,  Its  shares  having  a  (Nir  value  of 
1100.  Subscriptions  to  Its  Bt«K-k  were  ob- 
tained on  the  representation  that  It  owned 
or  would  own  the  California  laud,  and  that 
a  large  profit  would  be  made  by  the  subdl- 
vUiun  and  sale  of  the  same.  The  resiwud- 
ents  subscribed  for  100  shares  of  tills  stock, 
and  agreed  to  pay  par  value  therefor. 

Certain  other  subscribers  to  tlie  stock 
who,  according  to  the  contract  of  subscrip- 
tion, were  to  pay  par  value  fur  the  stuck 
subscribed  by  them  were,  by  private  ar- 
rangement w^ith  McDonald,  to  acquire  the 
stock  for  less  than  (100  per  share,  ita  par 
value. 

At  the  time  the  corporation  was  organised 
McDonald  had  acquired  an  option  on  the 
California  laud,  and  liad  the  contract  made 
In  the  name  of  D.  K.  McKiunott.  According 
to  the  option  contract  the  purchase  price 
was   $392,500.      Shortly    after    the   corpora- 
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tlon  was  organised  It  totik  over  the  option 
contract,  agreeing  to  pay  for  the  land  the 
snm  of  $517,500.  Ueorge  B.  Snyder  co- 
operated with  McDonald  in  securing  snb- 
scriptions  to  the  capital  stock  of  the  corpo- 
ration. The  enterprise  was  a  failure.  The 
land  has  been  lost  by  the  corporation,  and 
tbe  investing  stockholders  have  realized 
nothing  upon  their  investment,  and  tbe 
money  so  invested  has  been  a  total  loss. 
The  parties  against  whom  recovery  is  sought 
In  this  action  were  the  stockholders  who 
had  subscribed  and  agreed  to  pay  par  value 
for  the  stock,  but  were,  by  private  arrange- 
ment with  McDonald,  to  pay  less — D.  K.  Mc- 
Klnnon.  the  holder  of  the  option  contract, 
George  E.  Snyder,  the  solicitor  for  the  sale 
of  the  capital  stock,  and  Mr.  and  Mrs.  Mc- 
Donald. 

The  theory  of  the  complaint  was  that  tbe 
parties  against  whom  recovery  was  sought 
bad  entered  Into  a  conspiracy  to  defrand, 
and  as  a  result  thereof  a  fraud  was  worked 
npon  the  respondents.  As  above  indicated, 
the  verdict  and  Judgment  were  against  tbe 
fonr  last-mentioned  persons.  No  verdict  or 
Judgment  was  obtained  against  the  stock- 
holders who  had  subscribed  agreeing  to. pay 
par  value,  but  were,  by  private  arrange- 
ment with  McDonald,  to  pay  less.  Mrs.  Mc- 
Donald owned  no  stock  in  tbe  corporation, 
had  no  part  in  Its  management,  and  had  no 
knowledge  of  the  contents  of  Its  books.  The 
question  presented  by  this  appeal  is  wheth- 
er the  evidence  shows  that  she  was  a  party 
to  the  conspiracy.  The  complaint  npon 
which  the  action  was  tried  is  comprehensive 
in  Its  allegations,  but  the  trial  court  In  sub- 
mlttlng  the  cause  to  the  Jury  withdrew  from 
their  consideration  all  charges  of  fraud,  ex- 
cept two:  First,  the  allegation  that  all  sub- 
scribers to  the  stock  were  to  pay  par  value 
therefor  when  In  truth  and  in  fact  certain 
of  the  siibflcribera  were  to  pay  a  less  sura; 
and.  second,  the  alleged  representation  that 
tbe  lands  were  paid  for  and  free  from  in- 
cumbrances. In  other  words,  the  cause  was 
submitted  to  the  Jury  to  determine  whether 
It  had  been  represented  to  tbe  respondents, 
at  the  time  they  subscribed  for  their  stock, 
that  all  stockholders  were  paying  par.  and 
that  the  land  was  paid  for  and  free  from  in- 
cumbrances. It  is  nut  claimed  that  Mrs.  Mc- 
donald bad  any  part  in  the  immediate  trans- 
action by  which  the  respondents  were  in- 
duced to  purchase  the  stock,  if  she  Is  to  be 
lield.  It  must  be  because  the  evidence  shows 
that  she  liad  entered  Into  a  fraudulent  con- 
aplracy  with  the  other  persons  sought  to  be 
held  In  the  action,  to  misrepresent  in  the 
t«-o  matters  which  were  submitted  to  the 
Jury. 

11]  Before  Mrs.  McDonald  can  be  held 
liable  It  must  be  shown  that  she  was  a  party 
to  the  conspiracy  prior  to  the  time  the  re- 
spondents subscribed  for  stock.  It  is  unnec> 
essary  to  cite  authorities  to  tbe  proposition 
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that  before  a  party  can  be  hdd  liable  as  a 
conspirator  tbe  evidence  must  show  that 
such  person  entered  into  an  agreement  with 
the  other  conspirators  to  accomplish  the  ob- 
ject of  the  conspiracy. 

[2]  A  further  proposition  for  whidi  there 
is  ample  authority  and  which  is  the  rule  in 
this  state  Is  that,  where  the  facts  and  cir- 
cumstances relied  on  to  establish  a  conspir- 
acy to  defraud  are  as  consistent  with  a  law- 
ful purpose  as  an  Unlawful  undertaking, 
they  are  Insufficient.  Corpus  Juris,  vol.  12, 
p.  639;  Dunlap  ▼.  Seattle  National  Bank,  93 
Wash.  568,  161'  Pac.  864. 

[3]  The  question  then  arises  whether  the 
facts  and  circumstances  as  shown  by  the 
evidence  In  this  case  are  sufficient  to  sus- 
tain the  verdict  of  the  Jury  and  the  Judg- 
ment against  the  appellant.  If  the  evidence 
Is  sufficient,  it  is  by  reason  of  three  or  four 
transactions  with  which  she  was  connected, 
all  of  which  occurred  long  subsequent  to  the 
time  when  tbe  respondents  subscribed  for 
tj  their  stock.  Consideration  will  now  be  given 
sTto  these  transactions  or  circumstances. 

D.  M.  Drumheller  had  originally  sub- 
scribed for  250  shares  of  the  stoCk.  James 
Newlands,  who  was  tbe  bookkeeper  for  the 
Spokane-Stanford  Land  Company  in  its 
Spokane  office,  and  was  also  bookkeeper  for 
D.  K.  McDonald  in  his  individual  matters, 
testified  that  McDonald,  while  In  California, 
wrote  asking  that  money  be  sent  him.  He 
further  testified  that  Mrs.  McDonald  took 
tbe  Drumheller  certificate  of  stock  for  250 
shares  and  left  the  office  with  lt>  that  he 
delivered  the  certificate  to  her  on  Instruc- 
tions from  Mr.  McDonald.  In  about  half 
an  hour  she  returned  to  the  office,  and  gave 
the  certificate  back  to  him,  sa.vlng  that  she 
had  been  down  to  see  Mr.  Drumheller  and 
had  expected  some  payment,  but  that  it  was 
not  made.  This  testimony  is  spedflcally 
denied  by  both  Mrs.  McDonald  and  Mr. 
Drumheller,  but  after  tbe  verdict  of  the 
Jury  the  version  of  tbe  transaction  as  given 
by  Newlands  must  be  accepted  as  true. 

Another  transaction  was  that  with  A.  M. 
Sommer,  who  at  the  time  the  corporation  was 
organir.ed  had  purchased  35  shares  of  the 
capital  stock.  About  a  year  after  that  he 
testified  that  Mrs.  McDonald  called  him  up 
on  the  telephone  and  told  him  she  wanted 
to  see  him  the  next  time  he  came  Into  town. 
Shortly  thereafter  he  went  to  tbe  office,  and 
Mrs.  McDonald  told  him  that  Mr.  McDonald 
had  written  to  her  and  told  ber  that  he  want- 
ed tbe  witness  Sommer  to  take  20  shares  more 
of  the  stock,  which  was  said  to  be  stock 
which  had  been  subscribed  for  by  some  one 
in  California  who  did  not  take  it  After 
talking  with  Mrs.  McDonald  Mr.  Sommer 
agreed  to  take  the  20  shares. 

Another  circumstance  relied,  on  Is  an  al- 
leged declaration  of  Mrs.  McDonald,  made 
in  the  office,  in  the  presence  of  Newlands, 
tbe  bookkeeper,  about  the  month  of  August, 
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1917,  when  an  action  was  pending  'or  the 
appointment  of  a  receiver  for  the  corpora- 
tion. Three  notes  aggregating  $100,000  were 
drawn  up  In  the  ofBce  at  that  time,  signed 
by  Mr.  McDonald  and  given  or  to  be  given 
to  McKinnon,  who  was  the  person  tn  whose 
name  the  option  was  taken  and  one  of.  the 
persons  held  guilty  in  this  action  as  a  party 
to  the  fraudulent  conspiracy.  The  book- 
keeper testified  that  if  he  remembered  right- 
ly Mrs.  McDonald  was  present  at  this  time, 
and  said  something  about  it  being  just  an- 
other lie,  and  would  not  hurt  much.  This 
was  approximately  S%  years*  after  the ,  re- 
spondents had  subscribed  for  their  stock. 
'  There  was  evidence  that  Mrs.  McDonald 
had  expressed  an  opinion  subsequent  to  the 
time  the  enterprise  was  started,  to  a  num- 
ber of  persons  who  testified,  to  the  effect 
that  the  stockholders  would  make  a  con- 
siderable profit  upon   their  investment 

There  is  one  further  matter  In  the  evi- 
dence which  should  be  referred  to,  and  that 
is  that  Mr.  Sommer  testified  that  when  he 
purchased  the  additional  20  shares  of  stock 
Mrs.  McDonald  told  him  that  it  had  been 
originally  owned  by  a  man  in  California, 
who  had  died,  and  that  his  estate  could  not, 
or  for  certain  reasons  would  not,  go  on  with 
the  purchase.  This  testimony,  evffli  though 
denied  by  Mrs.  McDonald,  must  be  accepted 
as  true. 

The  evidence  offered  to  support  the  ver- 
dict and  judgment  against  Mrs.  McDonald 
in  her  separate  and  individual  capacity  is 
not  of  that  clear  and  satisfactory  character 
necessary  to  establish  a  conspiracy.  Her 
part  in  the  Drumheller  and  Sommer  trans- 
actions were  at  the  request  of  her  husband. 
The  fact  that  a  wife  may  do  a  business 
errand  for  her  husband  would  not  tend  to 
show  that  she  had,  at  some  prior  time,  al- 
tered into  a  conspiracy  with  him  and  others 
to  defraud.  She  had  no  knowledge  of  the 
enterprise,  except  such  impressions  as  she 
may  have  received  from  Mr.  McDonald. 
The  declaration  which  the  bookkeeper  tes- 
tified she  made  in  August,  1917,  when  the 
receiversliip  action  was  pending,  does  not 
necessarily  show  that  she  was  a  party,  3  or 
4  years  before,  to  a  conspiracy  by  which  re- 
spondents were  defrauded.  The  reason  she 
is  said  to  have  given  in  the  Sommer  trans- 
action, why  the  20  sltares  of  stock  were  for 
sale,  bears  no  relation  to  the  charge  of  fraud 
upon  which  this  action  was  submitted  to  the 
jury.  It  was  not  a  representation  as  to  the 
value  of  the  stock,  or  that  all  stock  sub- 
scribers were  to  pay  full  value  therefor,  or 
tliat  the  land  was  fully  paid  for  and  free 
from  incumbrance.  It  waa  at  most  an  un- 
truthful statement  as  to  the  reason  wliy 
the  stock  was  for  sale. 

[4]  It  is  true  that  it  is  not  necessary,  in 
order  to  establish  the  fraudulent  conspir- 
acy,  that  it  be  shown  by  direct  evidence. 


It  may   be   establtshed   by   fticts  and   dr-  - 
cumstances,  but  as  above  stated,  these  facts 
and  circumstances  must  be  inconsistent  with 
an  honest  purpose,  and  reasonably  consist-  • 
ent  only  with  the  Intent  to  defraud. 

[I]  In  the  respondent's  brief  we  are  In- 
vited to  read  the  complaint  for  a  descrip- 
tion of  tlie  nature  and  character  of  the 
conspiracy,  but  the  allegations  of  the:  com- 
plaint were  denied,  and  we  must  therefore 
look  to  the  evidence  alone  to  determine 
whether  the  charges  have  been  sustained. 

The  appellants'  abstract  purports  only  to 
set  out  the  evidence  by  which  it  was  sought 
to  connect  Mrs.  McDonald  with  the  con- 
spiracy. The  supplemental  abstract  of  the 
respondents  does  not  question  the  correct- 
ness of  this  abstract,  or  set  oat  any  addi- 
tional evidence  which  would  tend  to  show 
that  the  appellant  was  a  party  to  tlie  con- 
spiracy. All  the  evidence  abstracted  on  this 
question  has  Iieen  carefully  considered,  end 
we  are  of  the  opinion  that  the  judgment  ap- 
pealed from  cannot  be  sustained. 

The  jndgmait  as  to  the  appellant  In  ttiet 
indiridnal  capacity  will  be  reversed. 

MACKINTOSH,     TOLMAN,     and     MIT- 
CHELL, JJ.,  concur. 
HOLCOMB,  0.  J.,  did  not  participate. 


(107  Wadi.  618) 

OSTHELLEilt  T.  SPOKANE  &  L  B.  R.  OO. 
(No.  15172.) 

(Supreme  Court  of  Washington.     July  28, 
1919.) 

1.  Dbath  «=»23— "WBOROFtn.  Aor  or  Nbo- 

LKCt"— CONTBIBCTOBT  NXQLieBKCB  AS  DB- 

rKNSB. 

Rem.  Code  191S,  1 183,  providing  that  when 
death  is  caused  by  "wrongful  act  or  neglect" 
deceased's  heirs  and  representatives  may  re- 
cover damages,  gives  a  right  of  action  oniy 
when  deceased  coald  have  recovered  if  be  had 
lived,  and  therefore  his  contributory  negligence 
is  a  defense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Wrong- 
ful Act] 

2.  Husband  and  Witb  «=»249— CoMnuwrrr 
Pbopebty— Stattjtb. 

Under  Rem.  Code  1916,  |§  6915-6917,  the 
community  of  husband  and  wife  is,  with  cer- 
tain exceptions,  a  legal  entity  in  which  title  to 
property  acquired  aftw  marriage  vests  subject 
to  husband's  control. 

3.  Husband  and  Wms  «=>270a)  —  Suits  — 
Pebsonal  INJUBT  TO  Wife. 

Under  Rem.  Code  1915,  i  5917,  giving  the 
husband  control  of  community  personal  proper- 
ty, a  wife  cannot  sue  for  personal  Injuries  bub- 
tained  after  marriage  without  joining  her  ha»- 
baod,  and  even  then  she  is  not  a  aecessaiy 
party. 
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4.  Dbath  «s>a3— Nksuskncb  «s>93(2)— Con- 

TKIBUTOBT     NEQUaENOK  —  HlTSBARD     AITD 

Wife— NiouGEHCB  ot  Oommttnitt. 
Where  husband  negligently  drove  an  auto- 
mobile containing  his  wife,  who  was  not  indi- 
Tidnally  negligent,  upon  a  railway  crossing,  and 
trnth  were  almost  immediately  killed,  the  wife's 
administrator  cannot  recover  for  her  death  un- 
der Rem.  Code  1015,  i  183,  since  sections  6915- 
S017,  relating  to  community  property,  merge 
husband  and  wife  in  legal  entity,  and  hasband's 
contributory  negligence  was  that  of  entity. 

Tohnan,  J.,  diaaenting. 

En  Banc. 

Appeal  from  Superior  Court,  Spokane 
County;   Bruce  Blake,  Judge. 

Action  by  Robert  Ostbeller,  administra- 
tor of  the  estate  of  Ferdinand  H.  Ostheller 
and  Minnie  Ostheller,  against  the  Spokane 
&  Inland  Empire  Railroad  Company.  From 
a  judgment  allowing  recovery  for  wife's 
death,  defendant  appeals.  Reversed,  and 
action  dismissed. 

Graves,  Klzer  &  Graves,  of  Spokane^  for 
appelant 

Tastin  &  Chandler,  of  Spokane,  for  re- 
spond^it 

PARKER,  J.  This  Is  an  action  to  recover 
damages  for  the  death  of  Ferdinand  and 
Minnie  Ostheller,  husband  and  wife,  alleged 
to  have  been  caused  by  the  wrongful  act,  to 
wit,  fbe  negligence,  of  the  defendant  railroad 
company.  While  the  death  of  Mr.  and  Mrs. 
Osth^er  occurred  at  the  same  time  as  the 
result  of  a  single  alleged  wrongful  act  of 
the  comptLuy,  and  recovery  therefor  was 
sought  in  the  superior  court  in  this  one  ac- 
tion, such  recovery  was  sought  in  two  causes 
of  action  separately  pleaded  in  one  omn- 
plaint,  the  allegations  of  which  separate 
causes  of  action  were  in  substance  the  same, 
ezo^t  as  to  the  person  whose  death  was  so 
occasioned:  damages  being  claimed  by  the 
administrator  in  btiialf  of  the  heirs  of  the  de- 
ceased in  the  first  cause  of  action  for  the  death 
of  Mr.  Ostheller,  and  in  the  second  cause  of 
action  for  the  death  of  Mrs.  Ostheller.  A  sin- 
0e  trial  of  both  causes  of  action  upon  the 
merits  in  the  superior  court  for  Spokane 
county,  sitting  with  a  jury,  resulted  in  a 
verdict  in  favor  of  the  company  denying  re- 
covery for  the  death  of  Mr.  Ostheller,  and  a 
verdict  in  favor  of  the  administrator  award- 
ing recovery  for  the  death  of  Mrs.  Ostbeller. 
Jndgmoit  was  rendered  accordingly.  The 
railroad  company  has  appealed  from  that 
portion  of  the  judgment  awarding  recovery 
for  the  death  of  Mrs.  Ostheller. 

Our  problem,  as  we  view  it,  calls  for  but 
a  brief  summary  of  the  controlling  facts. 
The  Osthellers,  for  about  four  years  imme- 
diately preceding  their  decease,  lived  in  the 
southern  part  of  Spokane  county,  some  20 
miles  south  of  the  company's  electric  rail- 


way line,  which  mns  east  from  the  city  of 
Spokane.  At  the  time  of  their  decease  they 
were  returning  to  their  home  in  their  auto- 
mobile, having  been  on  a  trip  to  the  northern 
part  of  the  county,  merely  to  see  the  country, 
and  Incidentally  to  purchase  and  take  home 
in  their  automobile  some  vegetables,  as  op- 
portunity therefor  might  offer.  As  they  ap- 
proached the  crossing  of  the  company's 
tracks  at  the  'little  station  of  Flora,  Mr. 
Ostheller  driving  the  automobile,  one  of  ap- 
pellant's trains  also  approached  the  crossing 
from  the  east  at  a  high  rate  of  speed.  As 
they  came  upon  the  crossing,  their  automobile 
was  struck  by  the  appellant's  fast-moving 
train,  resulting  in  the  practical  destruction 
of  their  automobile  and  also  the  death  of 
both  of  them,  all  of  which  occurred  as  near- 
ly instantaneously  as  effect  could  follow 
cause  under  snch  drcnmstances.  Appellant 
denied  negligence  upon  Its  part,  and  also 
set  up  the  defense  of  contributory  negli- 
gence on  the  part  of  Mr.  and  Mrs.  Ostheller 
in  the  driving  of  their  automobile  upon  the 
crossing  without  heeding  the  approach  of 
the  train,  which  the  company  asserted  was 
in  plain  view  of  them  In  ample  time  for  them 
to  stop  their  automobile  and  avoid  being 
injured.  We  shall  assume,  for  present  pur- 
poses, that  the  evidence  was  such  as  to  call 
for  the  submission  of  the  question  of  con- 
tributory negligence  .to  the  jury,  though  it  is 
strenuously  argued  In  behalf  of  ,the  company 
that  it  should  have  been  decided  as  a  matter 
of  law  that  the  defense  of  contributory  negli- 
gence was  sufficiently  proven  to  warrant  the 
taking  of  the  case  from  the  jury  and  de- 
ciding it  in  favor  of  the  company.  Both 
defenses  were  submitted  to  the  jury  by  the 
trial  court  by  its  Instructions.  The  verdict 
of  the  jury  denying  recovery  for  the  death  of 
Mr.  Ostheller  and  awarding  recovery  for  the 
death  of  Mrs.  Ostheller  renders  it  plain  that 
the  jury  found  that,  while  the  company  was 
negligent,  Mr.  Ostheller's  contributory  negli- 
gence was  such  as  to  prevent  recovery  for 
Us  death,  but  that  Ills  contributory  negli- 
gence was  not  sndi  as  to  prevent  recovery 
for  Mrs.  Ostheller's  death,  and  that  she  in- 
dividually was  not  guilty  of  contributory 
negligence. 

This  action  was  commenced  and  prosecuted 
by  the  administrator  of  the  estate  of  Mr. 
and  Mrs.  Ostheller,  In  behalf  of  their  chil- 
dren, under  section  183,  Rem.  Code,  which, 
in  so  far  as  we  need  here  notice  its  lan- 
guage, reads  as  follows: 

"When  the  death  of  a  person  is  caused  by  the 
wrongful  act  or  neglect  of  another,  his  heirs  or 
I)er80nal  representatives  may  maintain  an  ac- 
tion for  damages  against  the  person  causing  the 
death." 

It  la  here  contended  by  counsel  for  the 
company  that  the  contributory  negligence  of 
Mr.  Ostheller,   established   by   the   verdict, 
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preventlns  recovery  for  his  death,  prevents 
recovery  for  the  death  pf  Mrs.  Ostheller; 
and  that  the  trial  conrt  erred  In  declining 
to  80  decide  as  a  matter  of  law.  In  denying 
the  motion,  timely  made  in  behalf  of  the 
company,  for  Judgment  notwithstanding  the 
verdict  awarding  recovery  for  the  death  ot 
Mrs.  Ostheller. 

(11  We  regard  it  as  well-settled  law  that 
while  this  is  not  a  statnte  providing  for  the 
survival  of  a  cause  of  action  possessed  by 
the  decpased  for  recovery  for  injuries  result- 
ing in  his  death,  but  Is  a  statute  giving  to. 
the  heirs  a  new  right  of  action  not  recogniz- 
ed by  the  common  law,  it  nevertheless  gives 
a  right  of  action  to  the  heirs  of  the  deceas- 
ed which  is  dependent  upon  the  right  the 
decea8»>d  would  have  to  recover  for  such  In- 
juries lip  to  the  Instant  of  bis  death ;  In  oth- 
er words,  dependent  upon  the  right  of  the 
Injured  person  to  maintain  an  action  for  the 
damnge  resulting  from  his  injury,  had  be 
survived.  And  this,  we  think,  is  the  law 
governing  the  rights  of  the  heirs,  whether  the 
statute  expressly  so  provides  or  not.  It  ap- 
pears that  the  original  Lord  Campbell  Act 
did  so  provide  in  express  terms,  as  do  sever- 
al of  the  state  statutes  of  this  country; 
while  our  statute  above  quoted,  those  of  the 
several  states,  and  the  federal  Employers' 
Liability  Act  (Act  April  22,  1908,  c.  148,  8S 
Stat.  65  [U.  S.  Comp.  St>  |J  8667-«6e51)  do  not 
so  provide ,  in  express  term&  The  words 
"wronfirful  act  or  neglect,"  osed  in  statutes 
of  this  nature  In  defining  the  quality  of  the 
act  causing  the  injury  and  death,  it  seems 
to  be  universally  agreed  by  the  courts,  mean 
wrong  or  neglect  as  against  the  deceased; 
that  is,  in  the  sense  that  the  deceased  could 
have  recovered  damages  for  the  injury  re- 
sulting In  bis  death.  In  Tiffany,  Death  by 
Wrongful  Act  (2d  Ed.)  }  63,  that  learned  au- 
thor states  the  rule  as  follows: 

"An  essential  limitation  upon  the  words 
Vrongful  act,  neglect,  or  default*  is  created  by 
the  provision  that  they  mast  be  such  as  would 
have  entitled  the  party  injured  to  maintain  an 
action  therefor.  This  provision  makes  it  a 
condition  to  the  maintenance  of  the  statutory 
action  that  an  action  might  have  been  maintain- 
ed by  the  party  injured  for  the  bodily  injury. 
The  condition  has  reference,  of  course,  not  to 
the  loss  or  injury  sustained  by  him,  but  to  the 
circumstances  under  which  the  bodily  injury 
arose,  and  to  the  nature  of  the  wrongful  act, 
neglect,  or  default;  and  although  this  condi- 
tion has  not  been  expressed  in  California,  Ida- 
ho, Kentucky,  and  Utah,  no  case  has  been  found 
In  which  it  has  not  been  implied.  A  prelimi- 
nary question  arises,  therefore,  in  every  action 
for  death,  namely,  was  the  act,  neglect,  or  de- 
fault complained  of  such  that  if  it  had  simply 
caused  bodily  injury,  withont  causing  death,  the 
party  injured  might  have  maintained  an  ac- 
tion?" 

In  Northern  Pacific  Ry.  Co.  ▼.  Adams,  102 
U.  8.  440,  24  Snp.  Ct  408,  48  L.  Ed.  513,  the 
Supreme  Court  of  the  United  States  had  un- 


der consideration  the  statute  of  Idaho,  in 
substance  the  same  as  ours  above  quoted,  in 
so  far  as  our  present  Inquiry  goes,  whlcb 
statute,  like  ours,  contained  no  express  pro- 
vision making  the  right  of  U>e  heirs  depend* 
ent  upon  the  right  of  the  deceased  to  re- 
cover for  the  Injury  resulting  in  his  death 
had  he  survived.  Justice  Brewer,  speaking 
for  the  court,  following  some  preliminary  ob- 
servations, said: 

"The  two  terms,  therefore,  wrongful  act  and 
neglect,  imply  alike  the  omission  of  some  duty, 
and  that  duty  must,  as  stated,  be  a  doty  owing 
to  the  decedent.  It  cannot  be  that,  if  the  death 
was  caused  by  a  rightful  act,  or  an  unintention- 
al act  with  no  omission  of  duty  owing  to  the 
decedent,  it  can  be  considered  wrongful  or  neg- 
ligent at  the  suit  of  the  heirs  of  the  decedent. 
They  claim  nnder  him,  and  they  can  recover 
only  in  case  he  could  have  recovered  damages 
bad  he  not  been  killed,  but  only  injured.  Ths 
company  \b  not  under  two  different  measures  of 
obligation— one  to  the  passenger  and  another  to 
his  heirs.  If  it  discharges  its  full  obligation  to 
the  passenger,  his  heirs  have  no  right  to  com- 
pel it  to  pay  damages." 

In  Michigan  Cent  R.  Co.  t.  Yreeland,  227 
n.  8.  69,  33  Sup.  Ct  192,  67  L.  Ed.  417,  Ann. 
Cas.  1914C,  176,  the  Supreme  C!onrt  of  the 
United  States  had  nnder  consideration  the 
provision  of  the  federal  Employers'  Liabili- 
ty Act  of  1908,  which  provision  is  In  sub- 
stance a  death  by  wrongful  act  statnte  of  the 
same  Import  as  our  statute;  there  being  no 
express  provision  In  that  act  making  the 
right  of  recovery  dependent  upon  a  right 
of  action  in  the  deceased  for  the  injuries 
resulting  in  his  death.  Justice  Lurtmi, 
speaking  for  the  court,  after  some  prelimi- 
nary observations  recognizing  that  by  the 
act  a  new  right  of  action  was  created  not 
sanctioned  by  the  common  law,  and  that  it 
was  not  a  statnte  providing  for  the  survival 
of  a  right  of  action  possessed  by  the  deceased, 
among  other  things,  said: 

"But  as  the  foundation  of  the  ri«ht  of  aetlon 
is  the  original  wrongful  injury  to  the  decedent, 
it  has  been  generally  held  that  the  new  action 
is  a  right  dependent  upon  the  existence  of  a 
right  in  the  decedent  immediately  l>efore  his 
death  to  have  maintained  an  action  for  his 
wrongful  injury." 

See,  also,  8  R.  C.  L.  745,  and  17  O.  J.  1184, 
1200,  and  cases  there  tlted. 

The  decision  of  this  court  in  Brodie  T. 
Washington  Water  Power  Co.,  92  Wash.  674, 
159  Pac.  791,  holding  that  a  settlement  and 
release  at  damages  for  personal  injuries  by 
the  injured  person  bars  an  action  by  his 
heirs  under  this  statute  following  his  deatli 
resulting  from  -  the  injury,  supports  this 
view  of  the  law.  The  conclusion  reached  ia 
that  case  must  manifestly  rest  upon  the  theo- 
ry that  statutes  of  this  nature  give  a  right 
of  action  to  the  personal  representatives  ot 
the  deceased  only  when  the  deceased  mij^t 
have  successfully  maintained  an  action  to  re- 
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cover  damages  tor  tbe  Injury  resulting  in 
bis  death,  and  that  all  defenses  available  to 
the  defendant.  If  the  action  had  been  brought 
by  tbe  person  Injured,  prior  to  his  death, 
are  available  to  the  defendant  in  on  action 
bronght  by  hla  personal  representatives  to 
recover  damages  for  his  death.  8  R.  0.  L. 
778.  Manifestly,  the  defense  of  contributory 
negligence  Is  as  available  to  the  defendant 
as  tbe  defense  of  settlement  and  satisfac- 
tion by  the  deceased  before  his  death.  Both 
equally  take  away  the  right  of  the  deceased 
to  successfully  maintain  an  action  for  his 
injuries.  King,  Adm'z,  v.  Henkle,  80  Ala. 
606.  60  Am.  Rep.  119. 

[2-4]  Our  problem  then  la,  Was  the  con- 
tributory negligence  of  Mr.  Ostheller  in  law 
the  contributory  negligence  of  the  legal  en- 
tity that  was.  In  a  legal  sense,  originally 
damaged  by  the  Injuries  whlnh  resulted  in  the 
death  of  Mr.  and  Mrs.  Ostheller?  If  that 
legal  entity  was  the  community  consisting 
of  Mr.  and  Mrs.  Ostheller,  and  not  Mrs.  Osth- 
eller as  an  individual,  it  would  seem  to  fol- 
low, as  we  shall  presently  notice,  that  his 
contributory  negligence  was,  in  law,  its  con- 
tribatory  negligence,  such  as  would  preuent 
recovery  by  it,  had  it  sought  recovery  before 
its  dlsscHution,  and  in  turn  would  prevent 
recovery  by  the  administrator.  If  Mrs. 
Ostheller  was,  in  a  legal  sense,  individually 
damaged  by  tbe  injuries  which  resulted  in 
her  death,  that  Is,  damaged  in  the  sense  that 
flbe  could,  in  her  separate  right  have  main- 
tained an  action  to  recover  damages  for  such 
Injuries  prior  to  her  death.  It  would  seem  to 
follow  that  Mr.  Ostheller's  contributory  ncg- 
Ugence  would  not  be  imputed  to  her  as  a 
matter  of  law  merely  because  of  their  domes- 
tic relationship. 

Tbe  community  of  husband  and  wife  la, 
under  onr  laws,  a  legal  entity  in  which  the 
individuality  of  both  spouses  Is  merged,  in 
so  ta.T  as  ownership  of  property  acquired  by 
either,  after  marriage,  is  concerned,  subject 
to  certain  exceptions  of  no  moment  In  our 
present  inquiry;  and  the  title  to  property 
so  acquired  vests  in  such  legal  entity.  Rem. 
Code,  il  691&-S017;  Holyoke  v.  Jackson,  8 
Wash.  T.  23S,  238,  3  Pac.  841;  Brotton  v. 
Langert.  1  Wash.  73,  78,  23  Paa  688.  The 
husband  has  the  manag«nent  and  control  of 
the  community  personal  property,  even  to  the 
•xtent  of  the  power  of  disposition  thereof, 
as  be  has  of  bis  separate  personal  property, 
except  he  cannot  devise  by  will  more  than 
<»e-half  thereof.  Rem.  Ck>de,  {  5917.  This 
control  goes  to  the  extent  that  the  wife  can- 
not even  sue,  except  by  Joining  her  husbund 
as  plaintur,  to  recover  damages  for  personal 
injuries  suffered  by  her  alone;  and  even 
then  she  is  not  a  necessary  party  plaintiff, 
becanse  of  the  husband's  management  and 
eontrol  of  tbe  community  personal  property, 
and  tibe  fact  that  such  right  of  recovery  is 
in  the  community  alone.  Hawkins  v.  Front 
Street  Cable  By.  Ca,  8  Wash.  692,  28  Pac. 


1021.  1«  l:  R.  A.  808,  28  Am.  St  Bep.  72; 
Davis  V.  Seattle,  37  Wash.  223,  79  Pac.  784; 
Matthews  v.  Spokane,  50  Wash.  107,  96  Pac. 
827 ;  Maynard  v.  Jefferson  County,  54  Wash. 
351,  103  Pac.  418:  Schneider  v.  Blberger,  76 
Wash.  504, 136  Pac.  701. 

These  considerations,  we  think,  compel  the 
conclusion  that  the  right  of  the  administrator 
to  recover  in  this  action  for  tbe  death  of  Mrs. 
Ostheller  depends  upon  the  existence  of  a 
right  of  recovery  In  the  community  consist- 
ing of  Mr.  and  Mrs.  Ostbeller,  for  the  in- 
juries received  by  Mrs.  Ostheller,  following 
tbe  injury  up  to  the  time  the  community  was 
dissolved  by  death.  Now,  if  recovery  for  the 
injuries  resulting  in  Mrs.  Ostheller's  death 
had  been  sought  in  an  action  before  the 
community's  dissolution,  manifestly  such  re- 
covery could  not  have  been  sued  for  by  Mrs. 
Ostheller  in  her  individual  capacity.  Such 
recovery  would  necessarily  have  been  sought 
in  an  action  in  which  Mr.  Ostheller  would 
have  been  plaintiff,  in  behalf  of  the  communi- 
ty, or  in  which,  even  if  both  had  been  named 
as  plaintiffs,  the  action  would  have  been  In 
behalf  of  tbe  community.  It  would  not  then 
have  been  a  question  of  Mr.  Ostheller's  con- 
tributory negligence  being  the  contributory 
negligence  of  Mrs.  Ostheller  Indlvidrally, 
but  it '  would  have  been  a  question  of  his 
contributory  negligence  being  the  contribu- 
tory negligence  of  the  community;  and  his 
contributory  negligence  being  established  in 
such  case,  as  it  was  in  tbis^  we  are  unable 
to  see  how  the  conclusion  could  be  avoided 
that  the  community's  recovery  would  have 
been  thereby  defeated.  Had  Mr.  Ostheller, 
by  his  negligent  driving  of  the  community  au- 
tomobile upon  this  family  pleasure  trip,  in- 
jured some  third  person,  it  could  not  be  suc- 
cessfully contended  that  the  liability  in  dam- 
ages therefor  would  not  have  rested  upon  tbe 
community,  since  manifestly  he  was  driving 
the  automobile  for  the  community.  It  seems 
to  us  equally  clear  that  if  the  community 
had  survived  and  was  here  seeking  recovery 
for  the  damages  which  in  law  it  suffered  by 
the  injuries  received  by  Mr.  and  Mrs.  Osthel- 
ler, his  contributory  negligence  would  have 
prevented  recovery  by  the  community.  Just 
as  his  negligence  in  the  one  case  would  be 
the  negligence  of  the  community,  so  would 
Ills  contributory  negligence  in  the  other  be 
the  contributory  negligence  of  tbe  communi- 
ty. Crevelll  v.  Chicago,  M.  &  St.  P.  R.  Co., 
98  Wash.  42, 167  Pac.  66,  L.  R.  A.  1918A.  200; 
McFadden  v.  Santa  Ana,  O.  ft  T.  St  Ry.  Co, 
87  CaL  464,  25  Pac.  681, 11  L.  R.  A.  252. 

We  have  not  lost  sight  of  the  fact  that  Mr. 
and  Mrs.  Ostheller  died  as  the  result  of  the 
same  catastrophe,  and  that  their  death  fol- 
lowed their  injuries  then  received  as  quick- 
ly as  death  could  f<4low  injury;  in  other 
words,  as  quldtly  as  effect  could  follow  cause 
.under  such  circumstances.  But  we  think 
there  Is  no  escape  from  tbe  conclusion  that 
both' were  injured  at  the  same  tlmi!,  and  that 
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both  tbereafter  died  from  the  etfect  of  such 
Injuries.  There  was  necessarily  some  space 
of  time  between  the  receiving  of  the  Injuries 
and  the  death  of  either  of  them;  that  is, 
between  the  time  of  the  receiving  of  the  In- 
juries and  the  dissolution  of  the  community. 
During  that  period,  however  brief,  the  com- 
pany became  liable  In  damages  to  the  commu- 
nity for  such  injuries  as  it  may  have  negli- 
gently caused,  or  it  never  became  liable  to 
any  one  for  the  result  of  the  collision  of  Its 
train  with  Mr.  and  Mrs.  Ostheller's  automo- 
bile. This  Is  the  right  of  action  against  the 
company  which  must  first  be  shown  to  exist 
before  it  can  be  said  there  accrued  any  right 
of  action  in  favor  of  the  administrator  be- 
cause of  the  death  of  Mr.  and  Mrs.  Ostheller. 
It  is  the  preliminary  question  which  arises 
In  every  case  wherein  recovery  is  sought 
under  statutes  of  this  nature,  as  expressed 
in  the  above-quoted  language  from  Tiffany, 
Death  by  Wrongful  Act 

There  are  decisions  of  the  courts  holding 
that  in  actions  under  statutes  of  this  nature, 
where  the  recovery  Is  sought  for  ihe  death  of 
the  wife,  the  contributory  negligence  of  the 
husband  causing  the  original  Injury  will  not 
defeat  recovery  by  her  representatives  for 
her  death.  But  we  think  It  will  be  found 
that  those  decisions  are  from  Jurisdictions 
where  the  Injured  wife  has  the  right  to  re- 
cover damages  for  injury  to  her  person  In 
her  separate  right,  under  statutes  which  do 
not  result  In  the  merging  of  her  individuali- 
ty, BO  far  as  her  marital  property  rights  are 
concerned,  in  the  husband,  as  at  common 
law,  or  in  the  community,  as  under  our  law. 
Under  the  law  of  these  Jurisdictions  the 
wife's  personal  separate  right  of  action 
comes  Into  existence  immediately  upon  her 
being  Injured.  Hence  there  is  furnished  the 
condition  upon  which  a  right  of  action  by  her 
representatives  for  her  death  can  rest.  We 
see  no  escape  from  the  conclusion  that  the 
contributory  negligence  of  Mr.  Ostheller,  es- 
tablished and  found  by  the  Jury  in  this  case, 
must  be  held  to  defeat  the  right  of  recovery 
by  the  administrator  for  Mrs.  Ostheller's 
death,  under  this  statute. 

The  Judgment  is  reversed,  and  the  action 
dismissed. 

HOLCOMB.  C.  J.,  and  FULLERTON, 
MACKINTOSH,  MAIN,  and  MOUNT,  JJ., 
concur. 

TOLMAN.  J.,  dissents. 

ii 

(107  Wash.  545) 

'     ALASKA  PAC.  S.  8.  CO.  v.  SPERRY 
FLOUR   CO.     (No.   15274.) 

(Supreme  Ourt  of  Washington.    July  9,  1919.) 

1.   INDEUNITT     «=>14    —    GONOLUBIVEREBS    O* 
■    iVDQUKtn  AOAINST  INDB1U«ITEE. 

A  judgment  in  action  by  an  injured  servant 
•gainst  his  master  and  the  owner  of  the  prem- 


ises on  which  the  injury  occurred,  dismissing 
the  action  against  the  owner  at  dose  of  plain- 
tiff's testimony  for  lack  of  evidence  that  the 
owner  furnished  the  defective  plank  whldi  caus- 
ed the  injury,  is  not  conclusive  against  master 
in  subsequent  action  to  recover  from  the  owner 
the  amount  of  the  judgment  against  it. 

2.  Nbouoenck  «=>32(1)  —  Cam  ab  to  P«a- 
soNs  Using  Pbopebty  bt  Invitatiow. 

Owner  of  premises  who  invites  another  to 
come  thereon  to  do  business  owes  the  other  and 
his  employ^  the  duty  of  keeping  the  premises 
in  a  reasonably  safe  condition. 

3.  Indemnitt    «=»13(2)  —  Joint  Tobt-Feas- 

OBS. 

Though  the  owner  of  premises  failed  to 
maintain  them  in  a  reasonably  safe  condition 
for  use  of  employes  of  a  corporation  invited  to 
do  business  thereon,  the  corporation  cannot  re- 
cover from  the  owner  the  amount  it  paid  aa 
damages  for  injuries  to  employ^,  where  some  in- 
dependent  negligent  act  of  the  corporation  con- 
tributed to  the  accident,  so  that  it  became  a 
joint  tort-feasor  with  the  owner. 

4.  INDEUNTTT  «3>1S(8)  —  AOTIOH  —  IW- 
STBUCTIONS-^OIRT   TOBT. 

In  an  action  against  the  owner  of  premisea 
on  which  plaintiff  was  invited  to  transact  busi- 
ness, to  recover  damages  paid  by  plaintiff  to  a 
servant  injured  by  a  defect  on  the  premises.  It 
was  error  to  refuse  a  requested  instroction  that 
plaintiff  could  not  recover  if  its  independent  act 
of  negligence  caused  or  contributed  to  the  in- 
jury, where  that  issue  was  not  covered  by  an- 
other instruction. 

5.  Indemnity  «=>14  —  Judombrt  aoaikbt 
IndEUNITEE  —  CONOLUSIVENESS  —  MAmss 
Concluded. 

Where  an  injured  servant  sued  his  mastar 
and  the  owner  of  the  premises  on  which  the 
injuries  occurred,  and  recovered  judgment 
against  the  master  after  the  action  against  the 
owner  had  been  dismissed  for  want  of  evidence 
at  the  close  of  plaintiff's  case,  judgment  against 
the  master  is  conclusive  against  the  owner  that 
the  premises  were  defective,  that  the  employer 
was  liable  to  the  servant  for  the  amount  of 
judgment,  and  that  the  servant  was  not  guUty 
of  contributory  negligence,  bad  not  assumed  the 
risk,  and  was  not  injured  by  the  negligence  of  a 
fellow  servant 

Department  I. 

Appeal  from  Superior  Court,  Pierce  Ooioih- 
ty ;  M.  L.  CJllfford,  Judge. 

Action  by  the  Alaska  Padflc  Steamshli; 
Company  against  the  Sperry  Flour  (jompany. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  In^ 
structlons  to  grant  a  new  triaL 

Hayden,  Langhome  &  Metzger,  of  Taooma, 
for  appellant. 

Hu&er  &  Hayden,  ot  Tacoma,  for  respond* 
ent 

TOLMAN,  J.  This  case  was  before  this 
court  on  a  prior  appeal  from  a  Judgment  on 
the   pleadings,   and    that  judgment  having 
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been  arevK-sed  (04  Wash.  227,  162  Pac.  26), 
the  pleadings  were  recast  and  tbe  canse  pro- 
ceeded to  trial  upon  the  merits  before  a  Jury, 
which  rendered  a  verdict  in  favor  of  respond- 
ent for  the  fall  amount  demanded,  and  this 
appeal  followed. 

With  one  possible  exception  the  questions 
now  Involved  were  not  raised  by  the  former 
appeal,  and  a  restatement  of  the  facts  and 
'  issues  thus  becomes  necessary.  In  the  light 
of  the,  verdict  the  following  seems  to  be  a 
fair  statement:  Respondent  is  a  steamship 
company  which,  at  the  time  of  the  accident 
ber^nafter  mentioned,  was  operating  a 
steamship  between  Tacoma  and  otb^  ports. 
Api>ellant  owned  and  operated  a  flour  mill 
m  the  water  front  in  the  dty  of  Tacoma, 
and  maintained  in  front  of  its  premises  a 
dock  and  dolphins  for  the  use  and  conven- 
ience of  ships  coming  to  its  mill  to  load  its 
products.  One  of  these  dolphins  consisted 
of  a  cluster  of  four  or  five  pilfes  driven  into 
the  bed  of  the  harbor,  situated  some  10  or  12 
feet  from  the  shore,  and  there  was  a  plank 
aK>roach  from  the  shore  to  the  dolphin  for 
the  use  of  employes  in  passing  back  and 
forth  to  perform  the  duty  of  fastening  and 
unfastening  vessels  using  appellant's  dock. 
In  accordance  with  a  previous  agreement,  at 
the  time  in  question  respondent  sent  its 
ship,  the  Admiral  Sampson,  to  appellant's 
dock  to  load  flonr.  The  vessel  was  moored 
to  the  dock  and  a  line  was  passed  from  It  to, 
and  secured  about,  the  dolphin  referred  to, 
for  the  purpose  of  holding  the  vessel  in  its 
place  during  the  loading  operations.  After 
the  loading  was  completed,  one  Joseph  Egan, 
an  employ^  of  respondent,  was,  in  the  per- 
formance of  his  regular  duties,  sent  to  un- 
fastoi  and  cast  off  the  line  from  the  dolphin, 
and  undertook  In  carrying  out  this  duty  to 
pass  from  the  shore  to  the  dolphin  on  the 
plank  approadi  maintained  by  appellant  for 
that  apparent  purpose.  While  Egan.  was  mov- 
ing along  the  plank  and  about  half  way  from 
the  shore  to  the  dolphin,  the  end  of  the  plank 
slipped  off  of  the  dolphin,  and  £}gan  was  pre- 
cipitated upon  the  rocks  below,  and  sustained 
serious  personal  injuries.  Egan  brought  suit 
against  both  the  respondent  and  appellant, 
alleging  in  his  complaint  that— 

The  plank  connecting  the  dolphin  with  the 
■bore,  the  slipping  of  which  caused  his  injuries 
was  a  part  of  the  plant  of  appellant;  that  the 
plank  was  insecurely  fastened  and  was  unsafe, 
all  of  which  was  unknown  to  him;  "but  the 
&ct  that  it  was  insecurely  fastened  and  was 
unsafe  and  dangerous  waa  well  known  and 
fhonid  have  been  well  known  to  the  defendants ; 
and  that  said  defendant  Sperry  Flour  Company 
had  carelessly  and  negligently  constructed  the 
same  in  an  unsafe  and  dangerous  position,  and 
had  carelessly  and  negligently  allowed  the  same 
to  become  out  of  repair;  and  thit  the  defend- 
ant Alaska  Parlfic  Steamship  Company  had 
carelessly  and  negligently  used  said  dolphin 
and.  .the.  plank .  connecting .  the  .same  with,  the 


shore,  when  the  same  was  in  a  dangerous  an^ 
unsafe  condition,  and  dangerous  for  the  use 
which  it  was  put  to,  which  danger  was  unknown 
to  the  plaintiff,  but  well  known,  or  in  the  ex- 
ercise of  reasonable  care  and  inspection  should 
have  been  well  known,  to  the  defendants  ai^ 
each  of  them." 

Eadi  of  the  parties  defendant  answered 
to  Egan's  complaint,  denying  tlie  negligence 
charged  against  it,  and  denjrlng  information 
or  knowledge  suflBdent  to  form  a  belief  as 
to  the  negligence  charged  against  the  otbsr, 
and  respondent  in  its  answer  reiterated  the 
allegation  that  the  plank  approach  waa  con- 
structed and  maintained  as  a  part  of  the 
plant  of  the  Sperry  Flour  Company.  The 
cause  prpceeded  to  trial  before  a  jury,  and  at 
the  close  of  the  plalntltTg  case  the  Sperry 
Slour  Company  moved  for  and  obtained  a 
Judgment  of  dismissal  in  its  favor  because  of 
the  failure  of  Egan  to  prove  that  it  furnished, 
controlled,  or  was  In  any  way  responsible 
for  the  plank  approach  to  the  dolphin.  The 
respondent  did  not  at  any  time  in  that  ac- 
tion give  notice  to  appellant  that  it  claimed 
that  appellant  waa  liable  over  to  It,  and  did 
not  tender  to  appellant  the  defense  of  that 
action;  as  is  customary  In  cases  where  a 
liability  over  is  thought  to  exist.  After  the 
dismissal  of  appellant  therefrom,  the  Egan 
case  proceeded  against  respondent,  it  alone 
defending,  and  resulted  in  a  verdict  and 
Judgment  in  favor  of  Egan  and  against  re- 
spondent Having  paid  that  Judgment,  re- 
spondent brou^t  this  action  to  recover  the 
amount  expended  by  it  In  defense  of  the 
Egan  suit,  in  medical  and  hospital  charges 
whlch.lt  incurred  In  caring  for  Egan  after 
lie  was  Injnred,  and  the  amount  paid  In  sat- 
isfaction of  the  Egan  Judgment,  upon  the 
theory  that  It  was  api>ellant's  duty  to  fur- 
nish respondent  and  its  employ^  Egan  with 
a  safe  approach  to  the  dolphin,  and  that  the 
Injuries  to  Egan  were  wholly  due  to  the  fail- 
ure to  perform  its  duty  in  that  respect. 

Prior  to  the  former  appeal,  in  addition  to 
the  general  denials  and  the  affirmative  an- 
swer discussed  In  our  former  opinion,  ap- 
pellant had  pleaded  affirmatively  that  the 
judgment  of  dismissal  entered  in  the  Egan 
case  as  to  it  was  a  bar  to  this  action,  to 
which  plea  respondent  had  replied,  setting 
up  other  matters  of  record  in  the  Egan  suit, 
but  not,  of  course,  denying  the  entry  of  that 
judgment.  After  the  case  was  aoit  back  on 
rraiittitur,  the  trial  court,  apparently  upon 
the  theory  that,  as  the  appeal  had  been  tak- 
en from  a  judgment  upon  the  pleadings  in 
favor  of  the  defendant,  this  court  would  have 
sustained  that  Judgment  had  the  uncontro- 
verted  allegations  of  either  affirmative  an- 
swer constituted  a  good  defense,  on  motion 
struck  the  plea  of  res  Judicata,  and  this  is  tb^ 
first  error  assigned.  It  must  be  admitted 
that  If  the  judgment  for  the  defendant  upon, 
the  pleading^.. could  have  been  sustained  up-. 
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on  any  ground,  It  was  the  duty  of  tbls  comt 
to  affirm  It,  no  matter  how  erroneous  may 
have  been  the  reasoning  of  the  trial  court  in 
arriving  at  that  Judgment  And  respondent 
contends  that  by  reversing  the  former  Judg- 
ment we  have  determined,  as  the  law  of  the 
case,  that  no  defense  was  stated  by  the  ad- 
mitted facts  of  the  answer,  notwitbiBtanding 
the  fact  that  the  defense  of  res  Judicata 
was  nowhere  discussed  or  even  mentioned  in 
our  former  opinion.  That  there  is  authority 
to  sustain  this  view  we  have  no  doubt  State 
ex  rel.  Nicomen  Boom  Co.  t.  North  Shore, 
etc.,  Co,  62  Wash.  436,  113  Pac.  1104;  4  C 
3.  1105;  Morrison  v.  Kuhn,  80  Fed.  740,  26 
a  C.  A.  130 ;  In  re  Estate  of  Cook,  143  Iowa, 
733,  122  N.W.  678;  Western  Union  T9I.  Co.t. 
Sutton,  140  Ky.  729,  131  S.  W.  773;  McKln- 
ney  v.  State  ex  rel.  NUon,  117  Ind.  26,  19  N. 
E.  613;  Harwl  v.  KUppert,  73  Kan.  783,  85 
Pa&  784. 

[1]  However  that  may  be,  we  are  now  of 
the  opinion  that  the  Judgment  In  the  Egan 
case,  which  was  a  Judgment  of  nonsuit  only, 
is  not  a  bar  to  this  action,  because,  ev^ 
though  treated  as  a  Judgment  on  the  merits, 
appellant  and  respondent  were  not  adver- 
saries in  that  case.  Egan  controlled  the  in- 
troduction of  the  evidence,  and  because  he 
deemed  it  unnecessary  or  found  It  impossible 
to  there  produce  evidence  tending  to  show 
that  appellant  constructed  and  maintained 
the  plank  approach  as  a  part  of  its  plant 
still  respondent  was  in  no  wise  responsible 
for  such  failure  of  proof,  liad  no  means  of 
preventing  it  or  supplying  the  deficiency,  and 
could  not  be  tx>und  thereby.  Pullman  Ca  v. 
Cincinnati,  etc.,  R.  Co.,  147  Ky.  498,  144  S. 
W.  385;  Keagy  v.  Wellington  Nat  Bank,- 
12  OkL  33,  60  Pac.  811 ;  Broadway  Coal  Min- 
ing Co.  V.  Robinson.  160  ELy.  707,  150  S.  W. 
1000. 

Appellant  upon  this  point  relies  chiefly 
upon  two  cases  from  this  court  The  first 
Seattle  v.  Northern  Paa  R.  Ca.  63  Wash. 
120,  114  Pac  1038,  is  clearly  distinguishable 
upon  the  facts  and  the  principle  involved,  so 
clearly  so,  that  it  is  wholly  unnecessary  for 
us  to  discuss  it  here ;  the  other  case,  Seattle 
r.  Erickson,  90  Wash.  643,  169  Pac.  985.  is 
not  so  easily  disposed  of,  Had  the  court 
there  rested  its  decision  upon  the  fact  that 
there  was  no  evidence  that  the  injury  was 
due  to  the  negligence  of  the  respondent  who 
was  then  defending  against  the  attempt  of  the 
city  to  hold  him  liable  over,  because  of  the 
terms  of  the  contract  with  him,  as  the  fiict  Is 
stated  to  be,  the  result  would  have  been  the 
same,  and  the  court  would  have  gone  as  far 
as  was  necessary  to  a  decision  of  that  case 
and  as  far  as  the  pleadings  Justified.  We 
think  BO  far  as  it  is  based  upon  the  defense 
of  res  Judicata  that  case  must  be  overruled. 
Upon  this  point  appellant  also  relies  upon 
the  case  of  Kansas  City  v.  Mltchener,  85  Mo. 
App.  SO,  which,  though  It  seems  to  sui^wrt 


the  position  contended  for,  la,  we  thlnlc, 
against  the  great  weight  of  authority,  includ- 
ing the  cases  we  have  heretofore  dted,  and 
contrary  to  the  doctrine  laid  down  in  1  Free- 
man, Judgments  (4th  Ed.)  |  158,  2  BladE. 
Judgments,  {  618,  and  1  Herman.  Estoppel 
and  Res  Judicata,  |  136.  We  conclude  that 
the  trial  court  did  not  err  in  strlldng  the 
defense  of  res  judicata. 

[2]  It  is  urged  that  the  trial  court  erred 
in  refusing  a  set  of  instructions  proposed  by 
appellant,  the  purpose  of  which  was  to  tell 
the  Jury  that  If  respondent  knew,  or  in  the 
exercise  of  xeasonable  care  on  its  part 
should  have  known,  of  the  defective  and  un- 
safe condition  of  the  plank  approach,  and 
nevertheless  directed  or  permitted  Egan  to 
use  the  same,  it  thereby  committed  an  inde- 
pendent act  of  negligence,  or  was  guilty  oC 
contributory  negligence  to  an  extent  which 
would  make  it  a  joint  tort-feasor,  and  defeat 
its  right  of  recovery.  So  far  as  Egan  was 
concerned,  both  of  the  parties  hereto  were 
under  equal  obligation  to  refrain  from  using 
or  permitting  the  use  of  unsafe  appliances; 
but  as  between  themselves  an  entirely  differ- 
ent question  is  presented.  The  trial  court 
correctly  instructed  the  jury  to  the  effect 
that— 

"When  by  arrangement  between  two  persons 
the  one  comes  upon  the  premises  of  the  other 
for  a  business  purpose  common  to  both,  the 
owner  of  the  premises  is  in  law  deemed  to  have 
invited  the  other  thereon  for  such  common  pur- 
pose, and  such  invitation  includes  all  employes 
of  the  person  Invited,  the  services  of  whom  are 
necessary,  convenient,  or  proper  in  the  accom- 
plishment of  such  purpose,  and  in  such  case  it 
becomes  the  duty  of  the  invitor  to  use  reasona- 
ble care  in  keeping  in  a  reasonably  safe  and 
secure  condition  all  parts  of  bis  premises  where 
the  person  invited  and  his  servants  may  find  it 
necessary  or  convenient  to  be  or  to  work  in  the 
accomplishment  of  such  purposes." 

And  under  this  rule,  which  Is  well  sus- 
tained by  authority,  appellant  had  a  posi- 
tive duty  to  perform,  which  could  only  be 
discharged  by  putting  and  keeping  that  por- 
tion of  its  premises  which  respondent  and  its 
servants  were  expected  to  use  In  a  reason- 
ably safe  condition  for  such  use.  Brezee  ▼. 
Powers,  80  Mich.  172,  45  N.  W.  130;  Ryerson 
V.  Bathgate,  67  N.  J.  Law,  337,  61  AtL  708, 
57  I>.  R.  A.  307 ;  Cooley,  Torts,  718. 

[3,4]  Notwithstanding  this  duty,  which 
made  appellant  primarily  liable  as  between 
the  parties  hereto,  still,  If  respondoit  by 
some  Independent  act  of  negligence  on  its 
part  caused  or  contributed  to  the  accident 
it  would  thereby  become  a  Joint  tort-feasor, 
and  could  not  recover.  In  Alaska  Steamship 
Co.  V.  Pacific  Coast  Gypsum  Co.,  71  Wash. 
359,  128  Pac.  654,  and  78  Wash.  247, 138  Pac. 
875,  It  was  held,  in  efTect,  that  if  the  em- 
ployer (situated  as  is  the  respondent  here) 
had  Itnowledgc  or  should  have  had  knowledge 
of   the   defective   and   dangerous   condition 
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of  the  appliance,  and  knowingly  acquiesced 
In  Its  nse,  he  could  not  recover  against  the 
person  who  would  have  been  primarily  lia- 
ble had  not  such  knowledge  existed;  and 
that  the  existence  of  such  knowledge,  or  the 
want  of  it,  was  a  fact  to  be  decided  as  other 
facts  In  the  case,  and  unless  the  evidence 
was  so  conclusive  thereon  as  to  lead  the 
minds  of  all  reasonable  men  to  the  same 
conclusion,  it  could  not  be  decided  by  the 
court  as  a  matter  of  law,  but  should  be  left 
to  the  determination  of  the  jury.  The  case 
of  Puyallup  V.  VerBOwe,  95  Wash.  320,  Iffii 
Pac.  779,  is  not  out  of  harmony  with  this 
decision,  for  there  it  was  held  that  tlie  city, 
which  sought  to  recover  over  against  a 
contractor,  hsd  been  held  in  the  original 
action  to  t>e  guilty  of  an  independent  act  of 
negligence  which  made  It  a  Joint  tort-feasor. 
In  Seattle  v.  Great  Northern  R.  Co..  103 
Wash.  2&4,  174  Pac.  4,  it  was  held  that  if 
the  city  contributed  to  the  injury  by  the  con- 
struction of  a  defective  sidewalk,  or  by  pei^ 
mitting  the  defect  to  exist  for  an  unreason- 
able length  of  time  ^tbout  repairs,  It  could 
not  recover  over  from  one  who  caused  a 
settling  of  the  ground  on  which  the  sidewalk 
was  constructed,  because  by  its  own  negli- 
gence It  bad  become  a  Joint  tort-feasor;  and 
it  appearing  that  the  lower  court  as  the 
trier  of  the  facts  had  so  found,  the  Judgment 
was  alHrmed.  In  Alaska  Steamship  Oo.  t. 
Padflc  Coast  Gypsum  Co.,  supra.  It  appear- 
ed that  the  Gypsura  company  had  complete 
darge  and  control  of  the  appliance,  except- 
ing only  that  the  steamship  company's  em- 
ployes Ailed  the  buckets  and  placed  them 
npon  the  hook  of  the  hoist;  while  here  the 
plank  approach  was  at  least  as  much  under 
respondent's  control  during  the  loading 
operations  as  it  was  under  the  control  of  ap- 
pellant, and  there  was  abundant  evidence  in 
the  case  from  which  the  Jury  might  have 
found  that  It  was  customary  and  usual  for 
this  or  any  other  dolphin  to  sway  to  a  con- 
siderable extent  with  the  surging  of  the 
ship  which  was  tied  to  it,  and  that  such 
swaying  and  its  probable  effect  upon  the 
plank  approach  to  the  dolphin  were  well 
known  to  respondent  and  were  such  that  its 
fUlore  to  inspect  was  an  Independent  act 
of  negligence  upon  its  part  which  caused  or 
contributed  to  the  injury.  The  nature  of 
this  appliance  and  the  manner  of  Its  nse 
might  to  the  Jury  seem  very  dlflTerent  from 
that  of  some  fixed  or  stationary  part  of 
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appellant's  plant,  which  an  experienced  and 
careful  person  might,  under  the  drcnmstanc- 
es,  assume  to  be  safe  without  actual  or  care- 
ful inspection.  By  the  refusal  of  appellant's 
proposed  instructions,  heretofore  referred  to, 
the  Jury  was  left  without  any  guide  or  di- 
rection upon  the  question  of  whether  or  not 
the  respondent  had,  by  some  independent  act 
of  Its  own,  become  a  Joint  tort-feasor  and 
was  left  to  determine  the  case  solely  upon 
the  question  of  whether  or  not  appellant 
bad  furnished  the  plank  approach  as  part 
of  Its  plant.    This,  we  think,  was  error. 

(I]  In  view  of  the  necessity  of  a  new  trial, 
we  may  say  for  the  guidance  of  the  trial 
court  that  we  have  examined  Into  the  error 
assigned  upon  instructions  as  to  the  force 
and  effect  of  the  Judgment  in  the  E}gan  case, 
and  in  view  of  the  fact  that  appellant  sought 
that  dismissal  voluntarily  upon  its  own  mo- 
tion after  the  plulntHTs  case  had  been  pre- 
sented to  the  Jury,  and  after  knowledge  ob- 
tained from  the  pleadings  of  the  fact  that  its 
codefendant  claimed  that  it  was  responsible 
for  the  construction  and  maintenance  of  the 
plank  approach,  and  nothwithstanding  the 
failure  to  at  any  time  tender  to  It  the  de- 
fense of  the  action  on  behalf  of  the  respond- 
ent, still  the  Judgment  was  binding  upon  It 
in  the  four  particulars  named,  L  e.,  it  was 
proof  that  the  plank  approach  was  ii^ecurely 
fastened,  unsafe,  and  dangerous,  that  re- 
spondent was  liable  to  Egan  for  the  Injuries 
received,  that  Egau  was  not  guilty  of  contril)- 
utory  negligence,  had  not  assumed  the  risk, 
and  that  no  negligence  of  a  fellow  servant 
had  intervened,  and  that  Egnn's  damages 
were  as  shown  by  that  Judgment  Detroit 
v.  Grant,  135  Mich.  626,  98  N.  W.  403 :  Chica- 
go T.  Bobbins.  2  Black.  418,  17  U  £».  298; 
Bobbins  v.  Chicago,  4  Wall.  657,  18  L.  Ed. 
427;  Oceanic  Steam  Nav.  Co.  v.  Compania 
Transatlantica  Espanola,  89  N.  E.  360; 
Spokane  v.  Crane  Co.,  98  Wash.  49,  167  I'ac 
63;  Bevan  t.  Mnir,  53  Wash.  64,  101  Pac. 
485,  32  L.  R.  A.  (N.  S.)  688. 

The  other  assignments  of  error  are  sufll- 
dently  disposed  of  by  what  has  been  said 
or  relate  to  matters  which  are  not  likely  to 
recur  upon  another  trial. 

Judgment  reversed  and  remanded,  with  In- 
structions to  grant  appellant's  motion  for  a 
new  trlaL 

MAIN.  MITCHELL^  and  MACKII4T0SH. 
JJ..  concur. 
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McEIBBBN  tJ  WILSON  et  aL    (No.  122064.) 

(Sapreme  Conrt  of  Kansas.    July  S,  1910.). 

(SvVaiui  liy  i\e  Court.) 

1.  Bbokxbs     «=>71— GouiaBsion— Consibuo- 

TION  or  AOENCT  CONTBACT. 

The  contract  herein,  fairly  interpreted,  la 
that  plaintiff  wag  appointed  as  agent  for  the 
defendants  to  procure  a  purchaser  for  their  land 
at  a  fixed  net  prit»,  and  that  he  was  to  receiye 
the  excess  over  the  quoted  net  price  as  his  com- 
pensation for  his  services  in  finding  a  purchaser 
able  and  willing  to  buy  the  land  on  the  stipulat- 
ed conditions. 

2.  Bborsbs  «=>S0— GoNBTBUonoir  or  Aoknot 
CoNiBAOi— Aonon   ros  Couossions— Ea- 

TOPFKL. 
One  of  the  conditions  of  the  contract  was 
that  plaintiff  was  to  sell  outside  quarter  sec- 
tions, and  not  from  the  center  of  the  tract  list- 
ed with  him  by  defendants.  Plaintiff  obtained 
a  purchaser  for  outside  quarters  and  then  for  a 
section  just  inside  of  those  sold,  but  afterwards 
through  the  inability  or  unwillingness  of  de- 
fendants certain  defects  in  the  titles  to  the 
tracts  first  sold  were  not  corrected  by  them,  and 
those  sales  were  never  completed.  After  the 
failure  to  complete  those  transactions  no  ques- 
tion wag  raised  or  any  objections  made  by  de- 
fendants that  the  section  in  question  was  an  in- 
side tract,  but  they  proceeded  for  many  months 
thereafter  in  an  attempt  to  perfect  their  title 
thereto,  and  they  finally  failed  to  do  so.  Held 
that  the  defendants  will  not  be  permitted  to  urge 
the  objection  that  the  land  in  question  was  an 
inside  tract  after  the  action  to  recover  the  com- 
mission is  begun. 

3.  Bbokebs      4=>71— Compensation— Notick 

TO  OWNKB. 

Under  the  contract  the  plaintiff  was  to  re- 
ceive all  over  the  net  price  that  was  to  be  paid 
to  the  defendants  as  his  commission.  It  was 
not  necessary  that  plaintiff  should  inform  the 
defendants  as  to  the  amount  of  the  excess  that 
he  was  to  receive  as  compensation. 

4.  Bbokebs  «=»71  — Aoenct  Contbaot— 

AUOUNT  or  COHPENSATION. 

The  decisions  made  in  earlier  cases  that  un- 
der agreements  of  the  kind  in  question  the  own- 
er is  liable  to  the  agent  for  the  difference  be- 
tween the  quoted  net  price  and  the  sellinc  price 
as  his  commission  are  adhered  to. 

Appeal  from  District  Court,  Ford  County. 

Actloi)  by  Clay  McKlbben  against  Earnest 
O.  Wilson  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Afiinned. 

Scales  &  Watkins,  of  Dodge  City,  and  Wm. 
Easton  Hutchison,  of  Garden  City,  for  appel- 
lants. 

Madison  &  Van  Blper,  of  Dodge  City,  for 
appellee. 

JOHNSTON,  C.  J.  Plaintiff  brought  this 
action  to  recover  from  defendants  $1,600  al- 
leged to  be  due  him  for  services  rendered  in 


finding  a  jjrardiaser  for  a  section:  of  laiid> 
Judgmsnt  waa  given  In  favor  of  tba  plain.- 
tlff,  and  d^endants  appeal. 

Following  is  the  agency  contract  under 
wblcb  the  aervtces  were  rendered:  ; 

"It  is  understood  and  agreed  that  Wilson  & 
Dean  of  Morton  county,  Kansas,  give  to  Clay 
McKibben  of  Ford  county,  Kansas,  the  agency 
for  ninety  days  from  date  hereof  on  all  lands 
owned  by  them  io  township  thirty-two,  range 
forty-three  in  Morton  county,  Kansas,  for  the 
consideration  of  $5.00  per  acre,  payable  as  fol- 
lows: Five  hundred  dollars  cash  per  quarter 
upon  the  delivery  of  warranty  deed  and  ab^ 
stracL  Three  hundred  dollars  per  quarter  to  be 
carried  back  in  a  mortgage  on  each  quarter  for 
one,  two  and  three  years,  with  the  privilege  of 
paying  at  any  interest  payment  date,  interest  at 
seven  per  cent.,  payable  annually. 

"It  Lb  understood  that  Wilson  &  Dean  reserve 
the  right  to  sell  this  land  themselves,  and  that 
they  are  not  to  list  the  same  with  any  other 
agent  within  the  time  stipulated,  and  in  case 
said  Wilson  &  Dean  make  a  sale  of  any  or  all 
of  the  lands  referred  to  they  are  to  notify  said 
McKibben  at  once.  It  is  further  agreed  that 
they  are  to  protect  him  in  any  sales  made  above 
the  stipulated  net  price  to  Wilson  &  Dean  of 
$5.00  per  acre.  For  the  consideration  of  which 
Clay  McKibben  is  to  advertise  and  devote  a 
reasonable  amount  of  time  towards  the  selling 
of  the  above  lands. 

"It  is  further  agreed  that  the  sales  are  to  be 
made  from  the  outside  quarters  and  not  from 
the  center  of  the  tract  as  shown  by  blue  print,  a 
copy  of  said  blueprint  being  attached  hereto." 

[1,  2]  Several  sales  were  made  tn  pnrsu- 
ance  of  this  contract  for  which  settlenent 
was  made,  and  later,  near  the  expiration  of 
the  90-day  period  stipulated  In  the  contract, 
the  plaintiff  found  a  purchaser  for  what  Is 
designated  as  section  10.  The  purchase 
agreed  to  take  the  land  on  the  terms  men- 
tioned in  the  contract,  and  advanced  $200 
as  earnest  money,  which  the  defendants  ac- 
cepted. Abstracts  of  title  were  prepared  and 
forwarded  to  the  purchaser  for  examination. 
Defects  were  pointed  out  by  the  examiner, 
and  for  a  number  of  months  defendants 
made  efforts  to  comply  with  the  requirements 
of  the  examiner,  but  finally  declined  to  per- 
fect the  title  or  complete  the  transaction. 
One  of  the  grounds  for  resisting  plaintiff's 
claim  for  commission  was  noncompliance 
with  the  terms  of  the  contract  The  notice 
of  the  purchaser  found  was  given  a  few  days 
after  the  90-day  agency  period  had  ^rpired. 
Although  mentioned,  this  is  not  insisted  on 
as  an  objection  by  counsel  for  defendants^ 
In  the  court  below  he  stated  that  the  action 
of  the  parties  was  such  as  to  constitute  an 
extension  of  the  agency,  and  of  that  there 
is  no  room  for  dispute. 

It  Is  contended  that  there  was  a  lack  of 
compliance,  in  that  the  section  In  question 
was  an  inside  tract,  while  the  contract  stipu- 
lated that  sales  were  to  be  made  by  plaintiff 
from  outside  quarters,  and  not  from  the  cen- 
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ter  of  the  tract  It  appears  that  prior  to  the 
Bale  of  section  10  the  plaintifT  had  found 
purchasers  for  portions  of  sections  15  and  22, 
and  with  the  sale  of  these  tracts,  section  10 
became  an  outside  tract  It  developed 
later  that  the  titles  to  some  of  the  lands  in 
sections  15  and  22  were  defective,  and  de- 
fendants were  either  unwilling  or  unable 
to  perfect  them.  Because  of  the  defects  the 
sales  were  not  completed,  but  the  failure 
was  through  no  fault  of  the  plaintiff.  After 
this  failure  and  with  full  knowledge  of  the 
facts,  the  defendants  proceeded  with  the 
negotiations  as  to  section  10,  and  continued 
their  efforts  to  perfect  the  title  to  that  tract 
and  comi^ete  the  transfer.  No  objection  was 
then  made  that  section  10  was  an  inside 
tract  nor  was  that  given  as  a  reason  for 
declining  to  close  the  transaction.  Defend- 
ants will  not  be  permitted  to  shift  their 
ground  of  resistance,  nor  to  Insist  that  (be 
failure  to  complete  the  sales  of  ttie  lands  in 
sections  15  and  22  is  a  good  reason  for  non- 
fulfillment of  the  contract  as  to  section  10. 
gandefur  t.  Hines,  69  Kan.  168,  76  Pac.  444 ; 
Stanton  t.  Barnes,  72  Kan.  541,  84  Paa  116; 
Putnam  t.  King,  96  Kan.  109,  160  Pac.  669. 
[S]  Another  objection  made  by  defendants 
is  that  plaintiff  did  not  Inform  them  of  the 
excess  over  the  net  price  tliat  the  purchaser 
was  to  pay  for  the  section,  or  rather  the 
amount  of  the  commission  that  plaintiff  was 
to  receive.  In  bis  letter  remltUng  the  $200 
of  earnest  money  to  them,  plaintiff  stated 
that  the  section  was  "sold  at  $3,200  net  to 
you,  12,000  cash,  $1,200  in  one,  two  and  three 
years,  at  seven  per  cent"  These  terms  were 
those  stipulated  in  the  contract,  and  the 
purchaser  was  to  give  the  plaintiff  a  second 
mortgage  for  his  commission,  which  amount- 
ed to  $1,600.  Under  the  agreement  of  the 
parties  the  excess  over  the  net  price  did  not 
concern  the  defendanta  They  knew  that 
plaintiff  was  to  get  the  excess  as  his  com- 
mission, and  it  appears  that  they  never  in- 
quired how  much  he  was  to  receive.  There 
ts  no  dalm  that  he  misrepresented  tlie  facts 
to  them,  but  simply  that  be  did  not  tell  them 
the  amount  that  he  was  to  receive  as  com- 
mission. Other  of  their  lands  had  been  sold 
by  plaintiff  under  the  same  agency  contract, 
and  defendants  were  not  sufficiently  interest- 
ed to  even  inquire  the  amount  which  plain- 
tiff received  or  the  manner  of  payment  in 
those  transactions. 

This  case  does  not  fall  within  the  rule 
of  the  cases  dted  by  defendants.  One  of 
these  Jeffries  v.  Robbins,  66  Kan.  427,  71  Pac. 
S52,  there  was  a  dispute  as  to  the  terms  of 
the  contract,  and  there  was  misrepresentation 
and  fraud  in  securing  the  agreement  of  the 
principal  to  sell  the  property.  It  was  held 
that  it  was  not  agreed  that  the  agent  should 
have  the  excess  over  the  net  price  to  the 
owner,  afad  that  therefore  it  was  incumbent 
on  lilm  as  an  ordinary  agent  to  inform  the 
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owner  as  to  the  selling  price  of  the  land. 
In  Schuhmacher  v.  Lebeck,  103  Kan.  458,  173 
Pac.  1072,  li.  R.  A.  1918F,  788,  property 
was  listed  with  an  agent  to  procure  a  pur- 
chaser at  a  named  price,  the  agent  to  get 
his  commission  from  the  buyer.  The  agent' 
represented  that  he  had  secured  a  purchaser 
when  in  fact  he  was  the  buyer  himself.  The 
owner  had  not  offered  to  sell  the  land  to  the 
agent  and  his-  acceptance  of  the  offer  was 
made  upon  the  representation  that  the  land 
had  been  sold  to  a  third  person.  It  was 
held  that  a  sale  by  the  agent  to  himself  was 
invalid,  and  that  the  owner  was  not  bound  by 
his  acceptance.  It  was  remarked  that  if 
the  agent  had  produced  a  buyer  on  the  terms 
specified  the  owner  could  have  been  required 
to  pay  him  the  excess  commission  where  the 
sale  was  made  to  a  third  i>erson  in  accord- 
ance with  the  terms  of  the  contract  There 
was  no  controversy  in  tills  case  as  to  the 
provisions  of  the  contract  no  mlsrepresenta- 
tl<Hi  as  to  the  purchaser,  and  no  question  rais- 
ed by  defendants  as  to  the  amount  of  the  ex- 
cess over  the  net  price  fixed  In  the  contract 
The  defendants  were  then  content  to  receive 
the  net  price,  whldi  had  been  stipulated. 
Moreover,  their  refusal  to  complete  the  trans- 
action was  not  based  on  the  fact  that  plaintiff 
had  not  informed  them  how  much  commis- 
sion he  was  to  receive,  although  many 
months  elapsed  between  the  sale  and  the 
final  repudiation  of  the  contract  wherein 
they  liad  ample  opportunity  to  learn  of  the 
price  paid  by  the  purchaser.  As  we  have 
seen,  their  refusal  to  transfer  the  land  and 
pay  the  commission  was  based  on  otb&e 
grounds,  and,  as  already  held,  the  defendants 
cannot  place  their  refusal  on  one  ground  and 
rely  on  another  when  an  action  is  brought  to 
recover  the  commission. 

[4]  The  final  contention  Is  that  the  plain- 
tiff was  not  entitled  to  the  excess  over  the 
net  price  as  compensation  for  finding  a  pur- 
chaser, but  only  the  usual  compensation.  It 
Is  true  as  defendants  contend  that  an  agent 
is  not  entitled  to  the  excess  over  a  quoted  net 
price  unless  it  is  provided  for  in  the  con- 
tract between  the  parties.  Under  any  fair 
Interpretation  of  the  agreement  between  the 
plaintiff  and  the  defendants,  it  must  be  held 
that  plaintiff  was  to  have- as  lils  compensa- 
tion all  of  the  purchase  price  in  excess  of  th» 
net  price  naimed  by  defendants.  The  case 
falls  fairly  within  the  rule  of  Jones  y.  Hed- 
strom,  89  Kan.  294,  131  Pac.  146,  where  an 
agreement  that  the  agent  was  to  have  the 
excess  over  the  net  price  specified  by  the  own- 
er was  implied,  and  it  was  held  that  the 
agent,  having  procured  a  purchaser  able  and 
willing  to  buy  the  land  on  the  terms  fixed, 
was  entitled  to  recover  as  compensation  the 
difference  between  the  net  price  and  the 
amount  the  purchaser  agreed  to  pay.  De-' 
fendauts  recognize  that  the  decisions  of  this 
court  Me  against  their  contention  in  the 
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main,  and  is  asking  for  a  reconsideration  of 
the  question,  citing  a  number  of  cases  from 
other  states,  among  wtalcli  are  Turnley, 
Levey  &  Ca  t.  M.  a  Michael,  4  WUlson  Ov. 
Cas.  Ct  App.  {  223,  16  S.  W.  912 ;  Chezum  v. 
Kreighbaum,  4  Wash.  680,  30  Pac.  1098,  32 
Pac.  109;  Boysen  v.  Robertson,  70  Ark.  56, 
68  S.  W.  243;  Matheney  v.  Godln,  130  Ga. 
713,  61  S.  E.  703;  Ford  v.  Brown,  120  Cal. 
6B1,  62  Pac.  817 ;  Louva  v.  Worden,  30  N.  D. 
401,  152  N.  W.  689. 

The  decisions  in  some  of  these  cases  were 
rested  upon  Interpretations  of  certain  pro- 
visions of  the  contracts,  and  to  some  extent 
upon  circumstances  not  common  to  this  case. 
In  some  the  holdings  appear  to  be  contrary 
to  the  rule  which  has  been  adopted  and  en- 
forced in  Kansas.  We  discover  no  reason  for 
overruling  the  decisions,  to  which  the  court 
has  adhered  throughout  repeated  considera- 
tions. 

In  Manker  t.  Tough,  79  Kan.  46,  98  Pac. 
792,  19  U  R.  A.  (N.  S.)  675,  17  Ann.  Cas.  208, 
the  owner  specified  the  net  price  of  the  land 
listed  with  an  agent  at  $6  per  acre,  and 
agreed  the  latter  should  receive  as  commis- 
sion the  amount  for  which  the  land  was  sold 
in  excess  of  that  price.  A  purchaser  was 
found  who  was  accepted  by  the  owner,  and 
In  the  action  to  recover  compensation  for  the 
services  it  was  held  to  be  a  contract  of 
agency,  and  not  a  Joint  venture,  and  that 
the  agent  was  entitled  to  recover  the  excess 
as  his  compensation. 

In  Lyman  v.  Wagner,  90  Kan.  12,  132  Pac. 
988,  land  was  listed  with  a  real  estate  agent 
who,  it  was  agreed,  was  to  receive  any 
amount  for  which  it  might  be  sold  over  a 
fixed'  net  price  as  his  commission.  A  pur- 
chaser was  procured  by  the  agent,  who  was 
atx'epted,  but  the  purcliaser  for  some  reason 
did  not  complete  the  transaction,  and  chose 
to  forfeit  a  payment  that  had  been  made 
to  the  owner.  It  was  held,  citing  Jones  v. 
Bedstrom,  supra,  that  the  agent  was  entitled 
to  the  excess  over  the  net  price  as  his  com- 
pensation. 

The  same  question  was  involved  in  Cul- 
bertson  v.  Sheridan,  93  Kan.  268,  144  Pac. 
268,  where  a  tract  of  land  was  placed  In  the 
hands  of  an  agent  for  sale  at  a  net  price 
of  $11.50  per  acre,  the  land  to  be  sold  at 
oiough  above  the  price  named  to  pay  the 
agent's  commission.  After  the  agent  had 
found  a  purdiaser  at  $12.60  per  acre,  the 
owner  attempted  to  raise  the  price  of  the 
land,  and  afterwards  made  a  sale  of  it  to  the 
purchaser  at  $12.60  per  acre,  but  declined  to 
pay  any  commission.  It  was  ruled  that  the 
owner  was  liable  to  the  agent  for  the  dif- 
ference between  the  net  price  quoted  and 
the  selling  price  as  his  commission.  Other 
cases  of  like  Import  are  Sandefur  v.  Hines, 
supra ;  Fleming  v.  Rattan,  92  Kan.  948,  142 
Pac.  971 ;  Schubimacher  v.  Lebeck,  supra. 


It  follows  from  what  has  been  said  that 
the  Judgment  must  be  aflirmed. 
All  the  Justices  concorrlns. 


(lOS  Kan.  227) 

RIFFB  et  aL  v.  WALTON  et  aL 
(No.  ?1709.) 

(Supreme  Court  of  Kansaa.    July  S,  ISlft) 

(Byllalu*  hy  tU  Court.) 

1.  Descent  and  Distribution   9=382— Fak> 

ILT    SETrLXMBNTS. 

Family  settlements  of  estates  are  favorites 
of  the  law,  and  when  fairly  made  should  not  be 
disturbed  by  those  who  entered  into  them. 

2.  Descent  and  Distribution   9=982— Fam- 
ily Sbitlement— KiouTB  or  Creditors. 

No  rights  of  creditors  l>eing  involved,  it  is 
competent  for  the  widow  and  the  heirs  of  on 
intestate  to  enter  into  an  agreemeot  for  tlie 
distribution  of  an  estate  upon  a  plan  different 
from  that  prescribed  by  the  statute  of  descents 
and  distributions. 

3.  ApPBAi,  AND  Error   «=>1011(1)— FiHDina 
OF  Trial  Coort^-Conclubiveness. 

In  the  family  settlement  involved  herein, 
no  disposition  or  allotment  was  made  of  a  cer- 
tain tract  of  land  in  which  the  surviving  widow 
owned  a  one-half  interest.  She  did  not  sign  the 
partition  agreement  nor  execute  a  conveyance 
of  her  interest  in  tlie  tract,  but  the  claim  was 
made  and  evidence  was  offered  tending  to  show 
that  she  orally  agreed  to  accppt  certain  proper- 
ties as  dower  and  in  full  satisfaction  of  l>er  in- 
terest in  the  pstate,  including  the  unpartitioned 
tract,  and  also  that  by  the  use  and  enjoyment 
of  these  properties  for  years  as  well  as  by  cet» 
tain  acts  and  declarations  she  was  estopped  to 
claim  an  interest  in  that  tract.  There  was  con- 
flicting evidence  on  these  qnestinns,  some  of 
which  was  oral,  and  the  trial  court  determined 
that  the  widow  did  not  surrender  or  agree  to 
surrender  her  Interest  in  the  tract,  and  that 
she  bad  not  by  any  of  her  acts  or  declarations 
estopped  herself  to  assort  title  to  the  tract.  It 
is  held  that  the  decision  of  the  trial  court  upon 
the  disputed  questions  of  fket  is  eondusivs  opoB 
this  court. 

Burch  and  Porter,  JJ.,  dissenting. 

Appeal  from  District  Court,  Clark  Connty. 

Partition  by  Margaret  H.  Biffe  and  others 
against  Lula  B.  Walton  and  others.  Judg- 
ment for  plaintiffs,  and  defendanU  sppeaL 
Affirmed. 

O.  M.  Rogers,  ot  Corlncton,  Ky.,  P.  OL 
Price,  of  Ashland,  K.  D.  Cross,  of  Savannah, 
Mo.,  and  C.  W.  Carson,  of  Ashland,  for  ai^iel- 
lants. 

W.  W.  Harvey,  of  Ashland,  and  8.  W. 
Adams,  of  Covington,  Ey.,  for  appellees. 

JOHNSTON,  O.  J.  This  was  an  action  by  a 
number  of  the  heirs  of  John  B.  Walton,  de- 


>ror  other  eaua  ua  sama  topic  and  KBT-NDUBBB  la  all  K«]r-Numb«r«d  Diseita  and  Indexes 


Digitized  by 


Google 


Eao.)  BIFFE  ▼. 

US* 

ceased,  to  secnre  the  partltioii  at  a  tract  of 
1,760  acres  of  land  In  Clark  county,  Kan., 
whlcb  was  owned  by  Idm  at  the  time  of  his 
death. 

He  died  intestate  and  left  sarylvlng  his 
widow,  five  sons,  and  fonr  daughters,  all  of 
whom  had  then  reached  their  majorl^.  His 
estate  consisted  of  1,040  acres  of  land  in  Mis- 
souri which  had  been  occupied  for  some  time 
by  hla  son  George  as  a  tenant,  and  several 
tracts  in  Kentucky,  amounting  to  2,013  acres, 
also  19  shares  of  bank  stock,  each  of  the  par 
'  value  of  $100,  advancements  made  to  some  of 
his  children,  and  a  few  promissory  notes, 
the  amount  of  which  is  not  given.  Dnder  the 
law  of  Kentucky,  one-half  of  the  personal  es- 
tate after  payments  of  debts  and  costs  of  ad- 
miidstration  descended  to  the  widow,  and  the 
remainder  share  and  share  alike  to  the  chil- 
dren. The  real  property  in  Kentucky  de- 
■cended  to  the  chUdren,  subject,  to  the  dower 
of  the  widow,  which  consisted  of  one-third  of 
the  rents  and  profits  derived  from  the  same 
during  her  lifetime.  Under  the  law  of  Mis- 
aonri  then  in  force,  the  widow  was  given  one- 
third  of  the  roits  and  profits  of  the  real  es- 
tate during  her  lifetime  as  dower,  and  the 
children  took  the  title  thereto  in  equal  shares 
anbject  to  the  dower  interest.  Within  a  few 
days  after  the  decease  of  John  El  Walton,  the 
widow  and  children  met  at  her  home  for  the 
purpose  of  making  a  family  settlement  and  a 
distribution  of  the  estate  under  4t  mutual 
agreement.  Their  purpose  was  to  ascertain 
what  advancemoits  and  allowances  had  been 
made  by  Walton  In  his  lifetime,  and  also  to 
make  an  asslgimient  of  dower  interest  to  the 
widow,  and  a  partition  of  the  property  after 
the  release  of  dower.  This  was  not  accom- 
plished at  the  first  meeting,  but  at  a  second 
one  held  shortly  after  the  first  an  agreement 
was  reached.  The  property  partitioned 
among  the  children  was  of  the  value  of  about 
$72,000,  and  the  division  was  made  on  the 
baals  that  each  child  should  receive  $8,000  in 
iwoperty  or  money.  Two  of  the  sons, 
George  and  John,  were  each  charged  with 
advancements  of  ^,000,  one  of  the  daughters, 
Margaret,  was  charged  with  $3,000,  and  an< 
other  daughter,  Lanra,  was  charged  with 
$1,000,  and  an  allowance  of  tlfiOO  was  made 
to  the  son  William.  It  was  agreed  that 
George  should  take  the  Missouri  land  at  a 
Tatae  of  $20,000,  and  for  the  balance  over  his 
abate  he  should  execute  a  note  for  $12,000 
Mcnred  by  trust  deed  on  the  land,  the  inter- 
est tlieretm  to  be  paid  to  the  widow  during 
ber  lifetime,  and  at  her  death  the  principal 
should  be  divided  equally  among  the  nine  chU- 
dren or  their  heirs.  Napoleon<waa  to  take  a 
tract  of  land  in  Kentucky,  valued  at  $10,000; 
Tbomaa,  certain  Kentucky  lamd  Talaed  at 
$10,400;  WUUam,  another  tract  in  Kentucky 
▼alned  at  $12,000 ;  and  John,  a  tract  of  Ken- 
tacky  land  valued  at  $10,600 ;  the  daughter 
l4nirm  was  to  take  a  tract  of  Kentucky  land 
182  P. 
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valued  at  $4,600;  and  Daisy  and  Margaret 
together  took  a  tract  of  Kentucky  land,  the 
value  of  which  was  placed  at  $10,800 ;  Alice 
was  to  receive  her  share  in  money.  Those 
who  took  property  which  exceeded  the  value 
of  $8,000  were  required  to  pay  the  excess  In- 
to a  fund  to  be  paid  to  those  recelviuK  proper- 
ty of  less  value  than  $8,000,  and  to  those  who 
received  no  property  at  all,  and  in  that  way 
the  shares  of  the  children  were  equalized.  It 
was  agreed  that  there  should  be  assigned  to 
the  widow  as  dower  the  town  home  and  what 
is  called  the  homestead  farm  of  264  acres,  to- 
gether with  the  annual  Interest  on  the  note 
executed  by  George  for  $12,000,  amounting  to  ' 
$600,  the  dividends  on  the  bank  stock,  and  the 
rents  and  profits  from  the  Kansas  land,  but  no 
division  or  disposition  of  the  title  to  this  land 
was  made  or  agreed  upon.  While  the  parti- 
tion agreement  and  instruments  of  conveyance 
were  being  prepared.  Napoleon  was  acciden- 
tally killed,  and  the  former  agreement  was 
modified  so  that  the  lands  which  were  allot- 
ted to  him  were  to  be  conveyed  to  the  widow. 
The  partition  agreement  was  reduced  to  writ- 
ing and  signed  by  the  children,  but  the  name 
of  the  widow  was  not  attached  to  It  Deeds 
were  executed  conveying  the  lands  to  those  to 
whom  they  were  allotted,  and  these  instm- 
ments  were  signed  by  the  widow  as  well  as 
by  the  other  heirs.  The  grantees  have  held 
the  possession  and  ownership  of  the  tracts 
so  allotted  since  that  time  without  hindrance 
mr  interference  by  the  widow  or  any  of  the 
other  heirs.  ITntil  her  death  the  widow  held 
possession  of  the  town  house  and  the  home- 
stead farm,  and  received  the  rents  and  profits 
therefrom,  and  also  has  recdved  the  Interest 
on  the  $12,000  note,  the  dividends  on  the  bank 
stock,  and  such  rents  and  profits  as  were  de- 
rived from  the  Kansas  land,  which  appear  to 
have  been  of  no  consequence  until  about  1812. 
Since  that  time  rents  of  a  substantial  amount 
have  been  received  from  that  property.  The 
widow  died  testate  in  1016,  and  by  her  will 
disposed  of  all  her  property,  making  gifts  of 
a  rellgtoi^s  and  charitable  nature,  and  specific 
bequests  to  some  of  her  children  and  grand- 
children, and  provided  also  that  the  residue 
should  be  equally  divided  among  her  surviv- 
ing children. 

Upon  the  evidence  the  trial  court  found  the 
recited  facts  and  also  that  no  attempt  was 
made  to  partition  or  divide  the  Kansas  land 
or  the  other  property  allotted  to  the  widow 
when  the  family  agreement  was  made,  and 
found  that  the  Kansas  land  was  thought  to 
be  of  little  value  and  was  then  renting  for  no 
more  than  enough  to  pay  the  taxes,  and  that 
neither  the  widow  nor  heirs  understood  the 
law  of  descents  and  distributions  of  Kansas, 
or  tliat  the  widow  inherited  one-half  of  the 
Kansas  land.  It  was  farther  found  that 
there  was  no  disposition  or  request  upon  the 
part  of  the  children  or  any  of  them  that  the 
mother  should  give  up  any  title  or  interest 
she  bad  In  the  Kansas  land,  and  that  she  nev 
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er  agreed  to  surrender  or  convey  ber  title  to 
the  land. 

The  conrt  adjudged  that  the  widow  held  a 
half  interest  in  the  Kansas  land  at  the  time 
of  her  death  as  well  as  the  share  which 
would  have  gone  to  ber  son  Napoleon  if  he 
had  lived,  and  partition  was  adjudged  upon 
that  basis. 

[1,2]  In  tbelr  appeal  from  the  decision 
defendants  insist  that  the  estate  was  settled 
and  the  rights  of  the  widow  In  it  were  finally 
determined  by  the  family  settlement;  that 
she  accepted  the  share  allotted  to  her  and 
recognized  and  treated  the  agreement  as  bind- 
ing ai)on  her  until  her  death,  a  period  of  17 
years.  There  was  no  charge  of  fraud  in  the 
pleadings  and  no  evidence  of  misrepresenta- 
tion or  Unfairness  brought  out  in  the  evi- 
dence. It  is  true,  as  defendants  contend,  that 
the  law  looks  with  favor  upon  compromise 
agreemoits  for  the  settlement  of  estates  vol- 
untarily and  fairly  made  by  members  of  a 
family,  although  the  property  has  been  dis- 
posed of  up<m  a  plan  different  from  that  pre- 
scribed in  the  statute  of  descents  and  distri- 
butions, or  different  from  that  which  might 
have  been  adjudged  by  a  conrt  of  equity  If 
presented  to  it  Where  the  rights  of  creditors 
do  not  interfere,  such  a  distribution  may  be 
accomplished  even  if  no  formal  conveyances 
are  made,  through  the  application  of  the  doc- 
trine of  estoppel.  Crlmmins  v.  Morrlsey,  80 
Kan.  447,  18  Pac.  748;  McCnllough  t.  Fin- 
ley,  89  Kan.  705,  77  Pac.  696 ;  Brown  v.  Bax- 
ter, 77  Kan.  97,  94  Pac.  155,  674 ;  Poole  v. 
French,  83  Kan.  281,  111  Pac.  488;  McCabe 
▼.  McCabe,  96  Kan.  702,  153  Pac.  509 ;  Free- 
man V.   Peter,   97   Kan.   63,   154   Pac.   270. 

It  has  been  held  that,  where  the  widow 
and  each  of  the  children  make  a  division  of 
an  estate  satisfactorily  to  themselves  in 
which  all  parties  concerned  have  acquiesced 
and  retained  the  shares  so  allotted  for  a  long 
period  of  years,  they  will  be  estopped  from 
thereafter  objecting  to  the  arrangement. 

"The  parties  to  sucli  eui  arrangement  execut- 
ed would  be  forever  equitably  estopped  from 
disturbing  It,  as  amongst  themselves,  upon  the 
most  familiar  principles  of  justice.  And  why 
■hall  the  arrangement  be  broken  up  by  a  mere 
intermeddler?  Family  arrangements  are  favor- 
ites of  the  law,  and  when  fairly  made  are  never 
allowed  to  be  disturbed  by  the  parties,  or  any 
other  for  them."  Walworth  V.  Abel,  52  Pa. 
870. 

Even  where  a  homestead  was  exchanged 
tor  other  property  and  the  conveyance  was 
Invalid  because  it  was  not  signed  by  the  wife, 
the  doctrine  of  equitable  estoppel  was  applied. 
It  was  held  that,  while  the  transfer  was  in- 
■nffldent,  the  parties  who  made  the  Insuffi- 
cient transfer  and  had  accepted  and  enjoyed 
the  use  and  benefits  of  the  pnverty  received 
In  exchange  for  the  homestead,  were  estop- 
ped to  assert  that  the  transfer  was  Insuffl- 
<4eDt    McAlplne  y.  Powell,  44  Kan.  411,  24 


Pac.  353 ;  Shay  v.  Bevls,  72  Kan.  208,  83  Pac. 
202. 

[3]  Although  the  widow  did  not  sign  the 
partition  agreement,  she  did  participate  in  the 
oral  negotiations  and  settlement  and  did  agree 
to  accept  certain  properties  in  Ueu  of  the  dow- 
er interest  she  held.  Further  than  that,  she 
united  with  the  heirs  in  carrying  out  the  par- 
tition agreement,  and  bad  the  use  and  bene- 
fit of  property  assigned  to  her  as  dower  for 
17  years.  The  amount  or  value  of  the  share 
set  apart  to  ber  as  dower.  It  is  said,  was 
much  lees  than  the  share  to  which  she  was* 
entitled  under  the  law,  but,  tf  the  settlement 
was  fairly  made  and  covered  all  the  property, 
it  cannot  be  set  aside  because  that  assigned 
to  her  may  have  been  less  than  she  was  enti- 
tled to  under  a  statutory  distribution ;  as  de- 
fendants contend  the  property  allotted  to  her 
appears  to  have  been  sufficient  to  enable  her 
to  live  comfortably  and  in  a  manner  In  keep- 
ing with  her  station  in  life.  There  is  much 
in  the  testimony  to  the  effect  that  she  was 
satisfied  with  the  allotment  made.  Each  of 
the  children  took  the  share  allotted  to  him  or 
her  in  severalty,  and  the  mother  Joined  in  the 
instruments  conveying  such  shares  and  In 
carrying  out  the  provisions  of  the  agreement. 
The  difficulty  in  the  case  arises  largely  over 
the  omission  of  the  parties  to  partition  the 
Kansas  land  and  the  conflict  in  the  evidence 
as  to  the  intention  of  the  widow  to  rellnqnish 
or  surrender  her  title  to  that  land.  Several 
witnesses '  testified  to  having  heard  her  say 
that  she  only  acquired  a  life  interest  In  the 
land.  One  stated  that  he  heard  her  say  that 
she  inherited  a  half  Interest  In  It,  but  was 
only  claiming  a  life  estate,  and  that  that  was 
the  agreement  she  had  made  with  her  children. 
There  were  other  witnesses  testified  that  on 
many  occasions,  especially  from  1004  down 
until  her  death,  she  referred  to  the  Kansas 
land  saying  that  she  owned  a  half  Interest  In 
it  and  also  Napoleon's  Interest  In  the  tract. 
As  to  the  oral  agreements  made  In  the  fam- 
ily settlement  the  trial  court  said: 

"It  is  difficult  to  ascertain  from  the  evidence 
with  accuracy  all  of  the  matters  which  tran- 
spired at  these  meetings.  Of  the  ten  persona 
who  participated  in  the  meetings,  six  of  them 
are  now  dead,  and  those  now  living  appear  to 
have  taken  rather  minor  parts  in  the  diacuasions 
and  appear  unable  to  relate  distinctly  all  tliat 
transpired.  No  notes  or  minutes  were  made  at 
the  meetings,  or,  If  there  were,  they  were  not 
preserved." 

In  view  of  the  finding  of  the  trial  court  ap- 
on  the  conflicting  evidence,  It  cannot  be  held 
that  the  widow  was  estopped  to  claim  title 
to  her  half  interest  in  the  Kansas  land.  An 
owner  of  land  cannot  be  deprived  of  it  under 
the  doctrine  of  estoppel  unless  the  facts  giv- 
ing  rise  to  estoppel  are  established  by  clear 
and  convincing  proof.  It  cannot  be  done  by 
this  court  upon  disputed  facts  where  the  trial 
court  has  fbund  that  the  evidence  did  not 
prove  rellnqulahment  or  eBt<9peL    It  is  ooa^ 
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ceded  thnt  a  half  Interest  In  the  Kansas  land 
descended  to  the  widow  upon  the  death  of 
her  husband.  She  never  executed  a  convey- 
ance of  It  to  the  heirs  or  to  any  one  else.  The 
trial  court  upon  the  conflicting  evidence  has 
found  that  she  was  never  requested  to  give 
up  any  Interest  or  title  she  had  in  the  land 
and  had  never  agreed  to  surrender  or  convey 
her  title  to  anyone.  It  is  true  that  defend- 
ants In  their  evidence  have  made  a  strong 
case  of  acquiescence  and  of  conduct  upon 
which  to  Iwse  an  equitable  estoppel  against 
her,  and  If  the  trial  court  had  found  for  the 
defendants,  its  finding  might  have  been  sus- 
tained under  the  rule  of  the  authorities  men- 
tioned. But  there  was  strong  evidence  to  the 
contrary,  much  of  which  was  oral,  and  the 
trial  court  has  determined  the  conflict  in  fa- 
vor of  the  plaintiffs,  holding  upon  what  ap- 
pears to  be  sufficient  testimony  that  there 
was  no  acquiescence,  no  surrender  or  relin- 
quishment of  title  to  the  Kansas  land  and 
consequently  no  estoppel.  Although  the  fam- 
ily met  to  partition  the  entire  estate,  the 
Kansas  land  and  some  other  property  was 
not  in  fact  partitioned.  It  Is  evidenced  from 
the  testimony  that  all  of  the  interested  par- 
ties regarded  It  to  be  of  little  value,  as  it 
then  earned  no  more  than  enough  to  pay  the 
taxes  Imposed  on  it  An  attempt  was  made 
to  have  some  of  the  children  accept  it  as  a 
part  of  their  allotment,  but  none  of  them 
were  willing  to  take  it.  The  evidence  offered 
in  behalf  of  plaintiffs  warrants  the  Inference 
that  the  Kansas  land  was  purposely  left  for 
fatore  settlement  and  division.  Under  the 
agreement  the  widow  was  given  the  posses- 
sion and  nse  of  all  the  Kansas  land,  but  she 
owned  one-half  of  It  in  her  own  right,  and 
was  entitled  to  the  itossession  of  that  extent 
as  well  as  the  one-ninth  Interest  which  she 
inherited  from  her  son  Napoleon.  The  tak- 
ing of  possession  of  her  own  property  afford- 
ed no  ground  for  estoppel.  The  evidence  of 
plaintiffs  tends  to  show  that  there  was  no  In- 
tenti(»i  of  the  parties  to  transfer  the  title  to 
the  Kansas  land  or  to  make  a  partition  of  it 
In  that  family  settlement,  and  this  was  part- 
ly due  to  the  fact  that  it  was  regarded  to  be 
insignificant  in  value  and  partly  because 
none  of  the  children  was  willing  to  accept  it 
as  his  or  her  share.    It  was  therefore  left 


for  d^posltioi)  at.  some  future  time,  and  in 
the  meantime  the  widow  w<ts  gtven  the  pos- 
session and  use  of  the  children's  half  intev- 
est  w^ich  at  the  time  appeared  as  likely  to 
be  a  burden  as  a  benefit  Apart  from  these 
considerations,  a  number  of  witnesses  gave 
testimony  to  the  effect  that  the  widow  ha^d 
claimed  to  own  a  half  interest  as  well  as 
Napoleon's  share,  and  stated  that  she  could 
dispose  of  that  part  of  the  estate  as  she 
pleased.  The  evidence  is  in  conflict  as  to  the 
scope  of  the  family  settlement,  the  intention 
of  the  parties  in  making  it,  and  as  to  acts 
and  declarations  upon  which  equitable  estoii- 
pel  la  claimed.  The  disputed  questions  of 
fact  having  been  determined  by  the  trial 
court,  its  decision  according  to  a  long-estab- 
lished rule  is  conclusive  up<Hi  this  court 

The  Judgment  of  the  district  court  is  af- 
firmed. 

MASON,  WBST,  MARSHAIA  and  DAW- 
SON, JJ.,  concorring. 

BITROH  and  PORTER,  JJ.,  dissenting. 


WATSON  T.  WATSON  et  aL 
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(No.  22021.) 


(Supreme  Court  of  Kansas.    June  4,  1919.) 

On  motion  for  rehearing.  Second  para- 
graph of  syllabus  and  corresponding  part  of 
opinion  withdrawn,   and   rehearing   denied. 

For  former  opinion,  see  180  Pac.  242. 

WEST,  J.  In  a  motion  for  a  rehearing 
counsel  for  the  plaintiff  present  the  ques- 
tions of  inadequacy,  of  homestead,  and  the 
rejection  of  Mr.  Ayers'  testimony  touching 
the  statement  of  Mr.  Watson,  all  of  which 
have  been  carefully  considered.  It  is  now 
stated  without  denial  that  the  defendants 
had  not  taken  and  filed  the  deposition  of  the 
witness.  Assuming  this  statement  to  be 
correct — the  extensive  record  being  confus- 
ing on  tiiat  point — the  second  paragraph  of 
the  syllabus  and  the  corresponding  portion 
of  the  opinion  are  withdrawn.  A  rehearing 
Is  denied. 
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BUZBBB  T.  MORSTORF.    (No.  22211.) 

(Sapreme  Court  of  Kansas.    Jul;  6,  1919.) 

(8yttabu$  i»  Editorial  Staff.) 

1.  Afpeai.  and  Ebrob    <Ss»345(1)— Tihx  fob 
Taking  Appeai/— Dismibsal. 

When  a  judgment  was  rendered  on  a  rer- 
diet  for  plaintiif  on  April  23,  1918,  and  defend- 
ant's motion  for  new  trial  duly  filed  was  denied 
on  October  26,  1918,  his  appeal,  on  Ortolier 
28th,  from  the  judgment  of  April  23d,  would  be 
dismidHed  because  not  taken  siz  months  (rum  its 
rendition. 

2.  Appeal  aitd  Esbor   «=9344— Tiiac  fob  Ap- 
peal—Issues OF  Fact. 

A  judgment  on  a  verdict  was  capable  of 
sostaining  an  appeal  Immediately  upon  its  ren- 
dition, in  which  any  prior  rulings  could  be  ex- 
amined, except  those  made  in  the  trial  of  the 
issues  of  fiict  or  those  which  would  have  sup- 
ported an  Independent  appeal  on  which  the  bar 
had  run. 

8.  Appeal  aito  Errob  «=»874(5)— Ttmk  fob 
Taring  Appeal— Motion  fob  New  Tbial. 
After  six  months  from  the  rendition  of  the 
judgment  appealed  from,  no  rulings  were  open 
to  review  except  those  involved  in  the  motion 
for  a  new  trial,  and  those  only  by  means  nf  an 
appeal  taken  from  the  decision  on  that  motion. 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  L  B.  Buzbee  against  George 
Morstorf.  Verdict  and  Judgment  for  pialn- 
tur,  motion  for  new  trial  denied,  and  de- 
fendant appeala    Appeal  dismissed. 

Waters  &  Waters  and  Wheeler,  Brewster 
ft  Hunt,  all  of  Topeka,  for  appellant. 

A.  E.  Crane,  Oscar  Raines,  and  Haydeo  & 
Hayden,  all  of  Topeka,  for  appellee. 

PER  CURIAM.  t1]  On  April  23,  1918,  a 
Judgment  was  rendered  upon  a  verdict  in 
favor  of  the  plaintiff,  accompanied  b;  an- 
swers to  special  questions.  A  motion  for  a 
new  trial  was  flled  by  the  defendant  in  due 
time,  but  was  not  ruled  on  until  October 
26,  1018,  when  it  was  denied.  Two  days 
later,  the  defendant  gave  notice  that  it  ap- 
pealed "from  the  judgment  and  decisions 
rendered  in  the  above-entitled  cause  and 
court  on  the  23d  day  of  April,  1018,  and 
from  each  and  every  part  of  said  judgment 
and  decision."  A  motion  to  dismiss  the  ap- 
peal was  sustained  on  the  ground  that  it 
bad  not  been  taken  within  six  months  of  the 
rendition  of  the  judgment  appealed  from. 
A  motion  for  a  rehearing  has  now  been  flled. 

No  opinion  was  written  at  the  time  the  ap- 
peal was  dismissed,  because  It  was  thought 
the  questions  of  practice  Involved  bad  been 
fully  settled  by  prior  decisions,  particularly 
by  Tucker  v.  Tucker,  07  Kan.  61,  154  Pac. 


269,  where  the  situation  was  sutMitanttally 
the  same  as  in  the  present  case:  the  appeal, 
which  was  described  in  the  notice  as  relat- 
ing  to  the  judgment  of  April  17th  having 
been  dismissed  because  not  taken  until  No> 
vember  10th  although  a  motion  for  a  new 
trlnl  bad  been  overruled  on  November  14tli. 
In  the  argument  against  the  motion  to  dis- 
miss In  the  present  case,  the  defendant 
sought  to  distinguish  It  from  that  just  refer- 
red to  on  the  ground  that  there  the  appel- 
lant, instead  of  appealing  from  the  Judgment 
as  a  whole,  specified  In  his  notice  that  he 
appealed  from  It  in  so  far  as  It  held  a  cer- 
tain chattel  mortgage  to  be  invalid.  The 
validity  of  the  mortgage,  however,  was  the 
issue  in  which  the  appellant  (who  was  an  in- 
tervener) was  concerned,  and  bis  motion  for 
a  new  trial  was  addressed  to  that  isxue;  so 
that.  If  taking  an  appeal  from  a  Judgment 
gave  the  right  to  review  a  ruling  on  a  poitt- 
Judgment  morion  for  a  new  trial,  a  dismissal 
would  not  have  been  required. 

In  the  application  for  a  rehearing,  it  la 
further  urged  that  the  decision  dismissing 
the  appeal  is  in  conflict  with  Townsend  v. 
Railway  Co..  86  Kan.  072,  122  Pac.  1119. 
There  a  notice  that  a  party  appealed  from 
the  judgment  against  blm  was  held  to  bring 
up  for  review  the  ruling  denying  his  motinn 
for  a  new  trial.  The  motion,  however,  had 
been  ruled  upon  before  the  judgment  was 
rendered,  and  the  principle  applied  was  that 
all  prior  rulings  affecting  the  Judgment  were 
deemed  to  enter  into  and  become  a  part  of 
it.  But  in  Tucker  t.  Tucker,  supra,  the 
court  declined  to  extend  the  rule  so  as  to  In- 
terpret a  notice  that  an  appeal  was  taken 
from  a  Judgment  wbicb  had  been  rendered  on 
a  specified  day  as  covering  a  ruling  made  at 
a  later  date  on  a  motion  for  a  new  triaL  la 
Bank  r.  Bank,  102  Kan.  412,  414,  415.  418. 
171  Pac.  10,  the  same  situation  was  present- 
ed. It  was  there  held  that  nothing  was  pre- 
sented for  review,  because  the  notice  of  ap- 
peal referred  only  to  a  judgment  rendered 
before  the  motion  for  a  new  trial  was  denied  ; 
the  rulings  complained  of  not  being  review- 
able except  on  an  appeal  from  such  a  denlnL 

[2, 3]  The  judgment  here  involved,  Imiuedl- 
ately  upon  Its  rendition,  was  capable  of  sus- 
taining an  appeal  in  which  any  prior  rullngB 
could  be  examined  excepting  those  mude  in 
the  course  of  the  trial  of  the  issue  of  fact 
(Ritchie  V.  K.  N.  ft  D.  Ref.  Co.,  55  Kan.  36, 
30  Pac.  718),  or  those  which  would  have  8Ui>- 
ported  an  independent  appeal  on  which  the 
bar  had  run  (Slimmer  v.  Rice,  90  Kan.  00, 100 
Pac.  984).  After  six  months  no  rulings  were 
open  to  review  excepting  those  involved  in 
the  motion  for  a  new  trial  (Bank  v.  Harding. 
66  Kan.  655,  70  Pac.  665),  and  these  only  by 
means  of  an  appeal  taken  from  the  decision 
on  that  motion. 

The  motion  for  a  i^earing  to  doiied. 
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(105  Kan.  S7) 

FARMERS'  &  BANKERS'  LIFE  INS.  CO. 
V,  WHITNEY.     (No.  22086.) 

(Supreme  Ckiurt  of  Kansas.    July  B,  1919.) 

(SptUbiu  bv  tik«  Court,) 

Bius  AND  Notes      «s»489(1)  —  Etidkrcs 
«=>445(4)  —  Pajioi.  Aobkkmknt  —  Plead- 
dtg  and  issdxs. 
The  answer  and  cross-petition  of  the  defend- 
ant herein  is  interpreted,  and  it  is  held,  tliat  a 
parol  agreement,  of  which  evidence  was  receiv- 
ed, was  not  witliin  the  issues  formed  by  the 
pleadings,  and  further  that  the  parol  agreement 
varied  and  added   to  the  written  contract  be- 
tween the  parties,  and  therefore  the  evidence  of 
the  parol  agreement  was  inadmissible. 

Appeal  from  District  Court,  Saline  County. 

Action  by  the  Farmers'  &  Bankers'  Life 
Insarauce  (Company  against  W.  R.  Whitney, 
with  counterclaim  by  defendant.  Judgment 
for  defendant,  and  plalntUT  appeals.  Re- 
versed and  remanded. 

jr.  A.  Bmbacber,  of  Wichita,  for  appellant. 
Burch,  Utowlch  &  Royce,  of  Salina,  for 
appellee 

JOHNSTON,  O.  J.  This  action  was 
brought  by  the  Farmers'  &  Bankers'  Life 
Insurance  Company  against  W.  R.  Whitney, 
to  recover  on  four  promissory  notes  execut- 
ed at  different  times  by  the  def«idant  In  fa- 
vor of  the  plaintiff  and  aggregating  $1,100. 
The  answer  was  a  general  denial  and  a 
counterclaim  setting  forth  an  indebtedness 
of  the  plaintiff  to  defendant  arising  out  of 
agreements  and  certain  agency  transactions. 
The  Jury  found  in  favor  of  the  defendant 
and  assessed  the  amount  of  his  recovery  at 
$2,584.66.  The  plaintiff  appeals,  and  Its 
principal  contention  is  that  testimony  was 
recdved  which  was  not  within  the  issues 
formed  by  the  pleadings,  and  also  of  nego- 
tiations and  agreements  which  were  not  ex- 
pressed in  the  written  contract  pleaded  by 
the  defendant,  and  which  varied  and  added 
to  that  contract. 

In  tiie  answer  and  cross-petition  of  defend- 
ant it  is  alleged  that  the  plaintiff's  notes  had 
been  paid,  in  this,  to  wit: 

"For  further  answer  to  plaintiff's  petition,  the 
defendant  states  that  each  of  the  notes  set  forth 
in  the  several  causes  of  action  contained  in  the 
plaintiffs  petition  have  been  satisfied  and  paid 
in  this,  to  wit:  That  on  or  about  April  10, 
1911,  the  plaintiff  and  defendant  entered  into 
a  contract  according  to  the  terms  of  which  the 
defendant  was  to  act  as  the  general  agent  of  the 
plaintiff  in  certain  territory  in  Kansas,  ac- 
cording to  the  terms  of  which  contract  he  was 
to  receive  commissions  npon  all  business  he 
might  write  and  renewal  commissions  upon  all 
business  he  might  write,  a  copy  of  which  is 
hereto  attached  marked  'Kxhibit  A,'  and  made 
a  part  hereof;  that  thereafter,  on  April  11, 
1911.  be  entered  into  a  contract  with  the  said 


plaintiff,  according  to  the  terms  of  which  any 
balance  of  any  indebtedness  wliich  might  be  due 
plaintiff  on  account  of  said  notes  referred  to  in 
plaintiff's  petition  should  be  paid  out  of  the  re- 
newal commissions  accruing  under  the  terms  of 
said  written  contract  hereinbefore  referred  to, 
a  copy  of  which  said  last-mentioned  contract  is 
hereto  attached,  marked  'Exhibit  B,'  and  made 
a  part  hereof ;  and  that  snbspquent  thereto,  and 
on  January  6,  1912,  the  defendant  herein  en- 
tered into  a  certain  written  contract  with  one 
F.  R.  Fenn,  and  the  plaintiff,  which  said  writ- 
ten contract,  was  in  full  settlement  of  any  and 
all  business  matters  up  to  that  date,  including 
said  notes,  of  any  kind  or  nature  whatsoever, 
and  provided  that  he  should  receive  10  per  cent, 
of  all  business  written  by  Fenn  under  bis  con- 
tract with  plaintiff,  which  contract  is  in  posses- 
sion of  plaintiff  and  cannot  l>e  set  forth  herein, 
and  which  contract  was  in  fulfillment  of  any 
and  all  obligations  existing  between  plaintiff 
and  defendant,  a  copy  of  which  contract  is  at- 
tached hereto,  marked  'Exhibit  C  and  made  a 
part  hereof.  On  account  of  all  of  which,  plain- 
tiff alleges  that  the  notes  hereinbefore  referred 
to  have  been  paid  and  fully  satisfied." 

The  contract  referred  to  In  the  answer  la  as 
follows: 

"This  agreement  made  and  entered  into  this 
6th  day  of  January,  1912,  between  F.  R.  Fenn. 
party  of  the  first  part,  and  W.  R.  Whitney, 
party  of  the  second  part,  witnesseth: 

"First,  that  said  first  party  agrees  to  allow 
said  second  party  ten  per  cent.  (1U%)  out  of 
the  first  year's  commissions  on  new  business 
written  by  said  first  party  under  his  contract 
with  the  Farmers'  &  Bankers'  Life  Insurance 
Company;  also  two-fifUis  (>/t)  of  his  compen- 
sation for  retransferring  of  business  from  the 
Security  Life  Association  plan  to  the  regular 
old  line,  legal  reserve  plan,  until  the  total  of 
such  allowances  shall  be  two  thousand  dollars 
($2,000.00).  The  above  allowances'  are  to  be 
paid  the  Farmers'  &  Bankers'  Life  Insurance 
(Jompany  by  said  first  party  and  credited  to 
the  account  of  said  second  party  by  said  oom- 
pany. 

"The  second  party  agrees  that  the  above  con- 
sideration is  in-  full  for  ail  claims  whatsoever 
which  he  may  have  against  the  said  first  party 
and  the  Farmers'  &  Bankers'  Life  Insurance 
Company.  In  consideration  of  the  above  allow- 
ances said  second  party  agrees  to  release  all  bis 
rights  as  general  agent  in  the  territory  in  the 
state  of  Kansas  north  of  the  counties  of  Wal- 
lace, Logan,  Gove,  Trego,  Ellis,  Itussell,  Ells- 
worth, McPhersOn,  Dickinson,  Geary,  and  west 
of  the  counties  of  Riley  and  Marshall  and  in- 
cluding said  counties. 

"The  said  second  party  also  agrees  to  cease 
writing  business  in  any  of  the  above-mentioned 
territory  at  once  with  the  exception  of  such 
territory  as  may  be  agreed  upon  in  writing  in 
advance  within  a  radius  of  forty  miles  from 
Salina. 

"The  said  second  party  also  agrees  to  leave 
Salina  and  cease  the  solicitation  of  new  business 
on  or  before  July  1,  1912. 

"It  is  understood  that  the  Farmers'  &  Bank- 
ers' Life  Insurance  (Company  will  render  eadi 
of  the  parties  hereto  a  statement  from  time  td 
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time. ^of  tile,  atanding  of  Ae  accounts  under  thi« 

Agreement. 

•.  ^Jn  witness  whereof,   we  have  hereunto  set 

«nr:  hands  this  6th  day  of  January  1912.    F.  R. 

Fann,  Party  of  the  Rrst  Part.    W.  R.  Whitney, 

Party  of  the  Second  Part 

"Approved  and  agreed  to  1/6,  1912.  The 
farmers'  &  Bankers'  Life  Ins.  C!o.,  by  James 
P.  Sullivan,  Sec'y." 

Defendant  further  alleged  that  be  bad  not 
beeti  paid  the  allowances  specified  in  tbe 
written  contract,  and  that  the  new  business 
written  by  Fenn,  of  which  he  was  to  receive 
10  per  cent.,  amounted  to  more  than  $20,- 
000,  and  that  he  had  not  received  his  com- 
pensation for  transferring  the  business  of 
.the  Security  Life  Assurance  Association,  for 
both  of  which  he  was  to  receive  compensa- 
tion up  to  the  amount  of  $2,000,  and  further 
that  tbe  plaintiff  had  failed  to  render  any 
account  of  premiums  earned  by  Fenn,  or  to 
account  to  the  defendant  for  them  as  stipu- 
lated in  the  written  contract  He  asked  for 
an  accounting,  and  a  judgment  in  bis  favor 
for  $2,000,  wltb  the  Interest  tbereon  since 
January  5,  1913. 

Over  the  objection  of  the  plaintiff,  evi- 
dence was  admitted  to  the  effect  that,  under 
a  parol  agreement  with  the  plaintiff  as  to 
the  surrender  of  his  general  agency  to  Fenn 
and  as  to  bis  services  in  the  transfer  of  the 
Secnrity  Company  to  the  plaintiff  company, 
ills  notes  were  to  be  fully  satisfied  and  dis- 
charged. This,  it  is  contended,  was  not 
within  the  Issues  formed  by  the  pleadings, 
and  that  agreement  constituted  an  altera- 
tion of  and  an  addition  to  tbe  written  con- 
tract pleaded. 

Tbe  theory  of  defendant  Is  that  the  written 
contract  was  between  defendant  and  Fenn, 
and  not  between  tbe  defendant  and  ttie  plain- 
tiff; that  be  bad  held  a  general  agency 
with  the  plaintiff  which  it  desired  should  be 
surrendered  to  Fenn,  who  had  assisted  in 
secoring  the  merger  of  the  plaintiff  witb  the 
other  insurance  company;  and  that  there- 
fore a  parol  agreement  was  made  between 
defendant  and  plaintiff  that,  U  defendant 
should  make  a  satisfactory  agreement  with 
Fenn  as  to  commissions  on  new  business  and 
renewal  commissions,  the  plaintiff  would  ac- 
cept such  arrangement  and  contract  as  a 
settlement  of  all  business  affairs  which  It 
bad  with  the  defendant,  including  the  re- 
lease of  the  notes  in  suit  Ttie  contention 
is  that  the  written  contract  did  not  under- 
take to  express  the  agreement  made  between 
plaintiff  and  defendant,  but  that  tbe  agree- 
ment between  Fenn  and  the  defendant,  when 
accomplished,  would  clear  the  way  to  a  set- 
.  tlement  with  plaintiff  and  would  be  accept- 
ed by  plaintiff  as  it  might  have  accepted  a 
deed  or  lease  in  fulfillment  of  tbe  parol 
agreement  between  the  plaintiff  and  defend- 
ant Including  tbe  discharge  of  defendant's 
ndtes.  It  is  further  said  that  defendant  is 
not  asking  for  a  recovery  from  plaintiff  on 


tbe  basis  of  tbe  written  agreement,  and  only 
referred  to  It  in  Iiis  cross-petition  as  an  in- 
cident to  bis  agreement  witb  plaintiff  and 
its  execution  as  something  to  be  accomplish- 
ed before  plaintiff  would  contract  with  tbe 
defendant,  and  that  the  parol  agreement  re- 
lied on  by  defendant  does  not  vary  or  add 
to  the  written  contract  set  out  herein. 

We  are  of  tbe  opinion  that  the  pleading 
and  written  contract  do  not  admit  of  the  in- 
terpretation placed  upon  tbem  by  the  de- 
f^idant  and  which  the  trial  court  appears 
to  have  adopted.  Tbe  cross-petition  treats 
tbe  written  contract  as  a  three-party  agree- 
ment It  alleges  that  "tbe  defendant  herein 
entered  into  a  certain  written  contract  witb 
one  F.  R.  Fenn  and  the  plaintiff."  The  writ- 
ten contract  opens  with  a  statement  that 
Fenn  is  tbe  party  of  the  first  part  and  Whit- 
ney party  of  the  second  part;  but  in  tbe 
body  of  the  agreement  it  Is  provided  that 
the  allowances  to  be  made  by  Fenn  out  of 
the  commissions  on  new  business,  and  the 
compensation  for  transferring  the  business 
from  one  company  to  another,  shall  be  paid 
first  to  the  Farmers'  &  Bankers'  Life  In- 
surance Company,  and  it  was  to  credit  tbe 
account  of  defendant  with  such  payments. 
It  stipulates  that  these  payments  when  made 
shall  be  in  full  of  all  claims  that  Whitney 
may  have,  not  only  against  Fenn,  but  against 
the  plaintiff. 

It  further  provides  that,  in  consideration 
of  payments  so  made,  tbe  defendant  shall 
release  all  his  rights  as  general  agent  of 
plaintiff  within  certain  descritted  territoiy 
and  shall  cease  writing  insurance  business 
there.  Tbe  plaintifTs  signature  was  regarded 
to  be  necessary,  and  its  written  approval  and 
agreement  was  added  to  tbe  writing.  It  is 
agreed  that  allowances  which  defendants  re- 
ceive shall  operate  as  a  discharge  of  all  tbe 
claims  made  as  against  the  plaintiff,  but 
omits  to  insert  any  agreement  or  provision 
that  the  claims  which  the  company  holds 
against  him  shall  be  discharged.  Following 
the  provision  for  tbe  release  of  his  claims 
against  tbe  compdny  was  an  appropriate 
place  for  inserting  the  release  of  Ikis  notes 
as  alleged  in  his  answer  and  cross-petition, 
and,  so  framed,  the  writing  would  bare  cov- 
ered completely  all  tbe  claims  of  tbe  defend- 
ant in  support  of  which  tbe  questioned  evi- 
dence was  offered.  Some  of  tbe  language 
used  In  tbe  cross-petition  tends  to  sustain 
tbe  theory  of  a  parol  contract,  but  a  fair 
interpretation  of  it  leads  to  tbe  view  tliat 
tbe  agreement  referred  to  by  tbe  def^idant 
in  its  pleading  was  tbe  written  one  entered 
into  by  three  parties  who  signed  it  Tbe 
evidence  in  behalf  of  the  defendant  upon 
which  verdict  was  based  supports  the  the- 
ory now  advanced  by  defendant,  that  be 
had  a  distinct  agreement  with  plaintiff,  and 
that  the  acceptance  of  the  written  agree- 
ment between  Fenn  and  the  defendant  was  in 
fulfillment  of  the  parol  agreement,  wblcb  it 
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Is  testified  provided  for  the  release  of  de- 
fendant's n<)te8.  If  this  was  the  only  di£9- 
culty,  the  pleading  might  be  treated  as 
amended  in  order  to  cooform  to  defendant's 
testimony.  However,  as  the  case  is  present- 
ed, the  parol  agreement  to  release  the  notes 
sned  on  by  plaintlCT  Is  deemed  to  be  a  vari- 
ance of  the  written  agreement  and  an  ad- 
dition to  it,  and  hence  the  evidence  of  the 
parol  agreement  should  have  been  excluded. 

Because  of  this  error,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

All  tlie  Justices  concurring. 


(105  Kan.  242) 

EMERSON    v.    WESTERN   AUTOMOBILE 
INDEMNITY  ASS'N.     (No.  22112.)  • 

(Sopreme  Court  of  Kansas.    July  S,  1919.) 
(ByOabua  iy  the  Court.) 

1.  InSUBANCB    4=»2,    618— "INSUBANCB    COK- 

pany"— Action  ik  iNDBMNrrr  Contbaot— 

Ycinix. 
An  incorporated  association  whose  business 
is  that  of  indemnifying  its  members  against  loss 
TMolting  from  damages  inflicted  by  automobile* 
upon  person  or  property  of  others  is  an  insur- 
ance company,  and  by  virtue  of  the  provisions 
of  section  51  of  the  Civil  Code  (Gen.  St.  1915,  § 
6911),  an  action  on  the  contract  of  indemnity 
may  be  brought  in  the  county  in  which  the 
plaintiff  resides. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Insurance 
Company.] 

2.  IztsuBANCE  ®=a514— iNDEUNrrr  Insubance 
— Dauaoe  bt  Automobiles— Action — Con- 
DmoNB  Pbecedentv-Waiveb. 

The  policy  and  by-laws  of  the  defendant 
considered,  and  held,  that  payment  in  money  by 
the  policy  bolder  of  his  loss  or  expense,  after 
trial  of  the  issue,  is  a  condition  precedent  to 
action  on  the  policy.  Beld  further,  this  con- 
dition is  not  waived  or  forfeited  by  defending 
the  action  in  which  the  issue  was  tried,  pursu- 
ant to  a  by-law  casting  such  defense  on  the  in- 
sorer. 

3.  Insttbance  9=3514— Damaoes  bt  Atttouo- 
BitES— Conditions  Pbecedent  to  Action 
— Defense. 

If  the  insurer,  by  wrongful  conduct,  un- 
justifiably prevent  payment  of  loss  in  money 
after  trial  of  the  issue,  it  will  be  precluded 
from  asserting,  in  an  action  on  the  policy,  that 
the  policy  did  not  mature  by  reason  of  nonpay- 
ment. 

4.  Iksubance  ^=>514— Dauages  TB(»t  AUTO- 
uoBKJEB— Estoppel. 

In  such  an  action,  certainty  that  payment 
would  have  been  made  if  the  insurer  had  not 
meddled  is  not  essential  to  estoppel.  Reasona- 
ble assurance,  under  all  the  circumstances,  that 
payment' would  have  been  made,  is  sufficient. 


5.  Witnesses   <g=>201(l,   2)— PaiviLEaE— Ax- 

TOBNEY  AND   CLIENTV-FRATTD. 

Good-faith  communications  between  attor- 
ney and  client,  relating  to  the  best  method  of 
protecting  the  client's  interests,  are  privileged; 
and  the  rule  that  privilege  may  not  be  urged  re-^ 
specting  communications  relating  to  perpetra- 
tion of  fraud  is  limited,  ordinarily,  to  cases  of 
actual  fraud  involving  moral  turpitude. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  J.  O.  Emerson,  trustee  in  bank- 
ruptcy  of  Presttm  Sterrett  against  the  West- 
ern Automobile  Indemnity  Association.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded  for  a  new  trial. 

KepUnger  &  Trickett,  of  Kansas  City,  Kan., 
and  A.  M.  Keene,  of  Ft.  Scott,  for  appellant. 

David  r.  Carson,  of  Kansas  City,  Kan., 
and  MUton  J.  Oldham,  of  Kansas  Ci<7>  Mo., 
for  appellee. 

BURCH,  J.  The  action  was  one  hy  the 
trustee  In  banlsruptcy  of  a  member  of  a  mutu- 
al association  which  indemnifies  its  memt)ers 
against  loss  on  account  of  injury  by  automo- 
bile to  the  i)er8on  or  property  of  others,  to 
recover  the  sum  specified  in  the  contract  of 
indemnity.  The  plaintiff  recovered,  and  the 
defendant  appeals. 

The  contract  was  made  with  W.  P.  Ster- 
rett, and  insured  him  In  the  sum  of  ^,500. 
Sterrett  inflicted  an  automobile  Injury  upon 
Carl  A.  Anderson,  for  which  Anderson  re-' 
covered  judgment  In  the  sum  of  $2,500.  Pro- 
ceedings In  aid  of  execution  were  instituted 
against  Sterrett,  with  barren  results.  After- 
wards Sterrett  filed  a  petition  in  voluntary 
bankruptcy,  and  was  adjudged  bankrupt 
His  liabilities  were  inconsiderable,  aside 
from  the  judgment  in  favor  of  Anderson,  and 
he  had  no  assets  except  his  automobile  and 
policy  of  insurance.  He  was  a  practicing 
physician,  and  had  an  income  from  his  pro- 
fession of  $4,000  per  year.  The  associatlon'a 
attorneys  represented  Sterrett  In  all  the  legal 
proceedings  which  have  been  referred  to.  '  It 
was  charged  that  the  attorneys  w6re  em- 
ployed and  paid  by  the  association  which  '«P 
80  paid  all  costs  and  expenses.  K  was  fur- 
ther charged  that  the  association,  through 
its  attorneys.  Induced  and -procured  Sterrett' 
to  become  bankrupt. 

[1]  The  defendant  had  its  ofiBce  and  idaCe 
of  business  at  Ft.  Scott,  in  Bourbon  county. 
It  was  sued  in  the  district  court  of  Woran- 
dotte  county,  and  the  summons-  which  was 
served  issued  from  that  court  The'  plain- 
tiff resides  in  Wyandotte  county.  Se<itidn  6;i' 
of  the  Civil  Code  provides  that  an  insurance 
company  may  be  sued  in  t^e  county  \^lie,ra 
the  cause  of  action  arose^  or  where  the  pluhi; 
tiff  resides  (Gen.  Stat  1915,  S  6041).  The  de- 
fendant was  chartered  under  snlMlivislon  62 
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of  section  2099  of  the  General  Statutes  of 
1916,  providing  for  organization  of  accident, 
casoalty,  or  liability  companies.  The  defend- 
ant.calls  Itself  an  Indemnity  association.  An 
Inspection  of  Its  by-laws  and  indemnity  con- 
tract discloses  that  Its  business  is  simply  that 
of  insnrlng  its  members  against  loss  result- 
ing from  damages  Inflicted  by  automobiles 
upon  person  or  property  of  others,  and  It  is 
an  Insurance  company;  therefore  the  defend- 
ant was  suable  In  Wyandotte  county. 

[2-4]  The  by-laws  of  the  association  coa- 
tain  the  following  section: 

"No  action  shall  lie  against  this  association 
to  recover  for  any  loss  sustained  by  a  member, 
nnlpss  it  shall  be  brought  by  any  such  member 
for  loss  or  expense  actually  paid  in  money  by 
him,  after  actual  trini  of  the  i!<8ue,  nor  unless 
such  action  is  brought  within  18  months  after 
payment  of  such  loss  or  expense." 

The  plaintier  argues  that  various  expres- 
sions in  the  defendant's  by-laws  and  policy 
indicate  that  the  defendant  insured  against 
liability  rather  than  loss.  The  quoted  by- 
law was  evidently  adopted  for  the  purpose 
of  deflnltely  settling  that  question.  Its  terms 
are  unequivocal  and  unmistakable,  and  pay- 
ment In  money  by  a  policy  holder  of  bis  loss 
and  expense,  after  trial  of  the  Issue,  is  a  con- 
dition precedent  to  action  on  his  policy. 

The  by-laws  contain  the  following  provi- 
sion: 

"If  suit  is  brought  against  a  member  of  this 
association  to  enforce  a  claim  for  damages  in- 
demnity for  which  is  provided  (or  by  his  cer- 
tiorate of  mombersbip,  such  member  shall  im- 
mediately forward  to  the  secretary  of  this  as- 
sociation every  summons  or  other  legal  process 
a*  soon  as  same  shall  have  been  served  on  him. 
and  this  association  will,  at  its  own  cost,  de- 
fend such  suit  in  the  name  and  on  behalf  of 
such  member." 

It  Is  contended  that  this  by-law  is  a  char- 
acteristic feature  of  a  liability  policy;  that 
the  Insurer  cannot  be  defender  against  liabili- 
ty until  Judgment  has  been  entered,  and  then 
talce  the  position  of  an  Indemnity  Insurer; 
that  the  two  attitudes  are  Inconsistent:  and 
consequently  that  the  Insurer  may  not  defend 
and  then  Insist  on  prepayment  of  loss  as  a 
condition  to  its  own  liability  to  pay.  The 
ca.-<e  of  Duvles  v.  Maryland  Casualty  Co.,  89 
Wash.  671.  154  Pac.  1116,  165  Pac.  1035,  L. 
R.  A.  10I6D,  .395,  supports  this  view.  In  the 
opinion  it  was  said: 

"Tradng,  now,  the  growth  of  the  indemnity 
policy  up  to  its  present  phraseology.  Its  basic 
principle  was  that  the  assured  would  not  only 
first  pay  the  loss,  but  that  be  would  attend  to 
his  own  defense.  The  indemnifier,  standing 
aloof,  would  pay  the  final  bill,  providing  the 
defense  had  been  honestly  conducted  by  the  em- 
ployer. Generally  speaking,  the  practice,  as 
well  as  the  contract  of  the  Indemnifier  to  take 
over  the  defense,  came  later.  To  do  that  under 
the  old  liability  policy  was  natural,  but  under 
the  pure  indemnity   policy    was   not  natural. 


The  insurer  desired  to  defend  through  his  own 
agent  because  he  could  do  so  more  cheaply  than 
the  employer,  who  would  charge  the  expenses 
to  him,  and  because  he  could  be  more  certain  of 
the  good  faith  of  that  defense.  He,  according- 
ly, wished  to  become  a  mere  reimburser  in  law, 
while  a  defender  in  fact. 

"But  in  taking  over  the  defense  the  Insurer 
assumes  a  feature  of  a  liability  contract  as  dis- 
tinguished from  an  indemnifying  contract. 
When  an  accident  occurs,  he  hurries  to  protect 
the  assured  and  himself  from  liability  by  de- 
feating the  dsimant  in  advance.  But  ■wtta 
the  claimant  has  been  successful,  the  Insurer, 
falling  back  on  the  other  theory,  argues  that  he 
is  not  a  liability  insurer,  only  a  reimbursement 
insurer.  This  shifting  subjects  him  to  the  fa- 
miliar doctrine  of  estoppel  by  election  in  incon- 
sistent positions.  The  law  does  permit  him  to 
have  the  exemptions  of  a  reimbursement  en- 
gayrement,  but  be  cannot  have  the  benefits  of  a 
liability  engagement  at  the  same  time.  If  he 
wishes  to  rely  upon  the  former,  he  may  con- 
tinue to  do  so  under  the  words  of  his  contract, 
and  leave  the  defense  to  the  assured.  When  be 
takes  over  the  defense  himself,  he  will  not  be 
beard  to  say  that  he  has  not  assumed  the  posi- 
tion of  a  liabUity  Insurer."  89  Wash.  575,  154 
Pac.  1117. 

This  argument  admits  facts  which  refute 
it  After  accident,  an  automobile  owner  is 
not  grievously  concerned  about  either  legal 
llabiUty  or  expenses,  so  long  as  an  Insurance 
company  must  pay  the  bills.  To  protect  It- 
self against  indifference,  Improvidence,  and 
even  collusion  and  downright  fraud,  the  in- 
surer is  obliged  to  undertake  defense,  and 
make  its  own  outlays  for  expenses.  Under 
these  circumstances  the  Insurer  la  not  put 
to  any  election  to  forego  these  protective 
measures,  or  give  up  writing  indemnity  poli- 
cies. Until  the  state  Interferes,  an  Indemnity 
policy  may  lawfully  be  written  which  per- 
mits the  insurer  to  guard  against  rendition 
of  a  Judgment  when  there  was  no  liability, 
and  against  rendition  of  a  collusive  or  unjust 
Judgment  when  there  was  liability.  An 
automobile  owner  may  take  or  leave  such  a 
policy;  but  when  such  a  contract  has  beai 
made  the  Insurer  Is  not  required  to  give  up 
one  feature  In  order  to  enjoy  the  benefit  of 
the  other. 

The  plaintiff  was  unable  to  plead  payment 
in  money,  by  himself  or  by  the  bankrupt,  of 
the  Anderson  Judgment  When  the  trustee 
in  bankruptcy  was  appointed,  the  policy  be- 
came assets  in  his  hands.  It  was  a  valid  con- 
tract enforceable  by  him,  but  it  was  imma- 
ture. It  bad  not  matured  because  the  loss 
bad  not  been  paid.  Except  for  the  condition 
paid  '^  money,"  Sterrett's  surrender  of  hU 
property  to  the  trustee  in  bankruptcy  for  ben> 
eflt  of  creditors  would  have  constituted  pay- 
ment which  would  have  matured  the  policy, 
whatever  the  measure  of  liability  might  bav* 
been;  but  the  policy  required  payment  In 
money,  and  no  money  has  been  paid.  Ob 
what  theory,  then.  Is  it  proposed  to  bold  tta& 
defendant  liable? 
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Tbe  jadgment  of  Anderson  against  Sterrett 
created  an  obligation  on  the  part  of  Sterrett 
of  the  highest  order.  While  he  did  not  hare, 
at  tbe  time,  sufficient  property  to  pay  the 
Jadgment,  he  had  earning  capacity  and  a  good 
practice,  which  constituted  capital  and  fur- 
nished a  basis  for  credit;  and  tbe  law  did 
sot  impnte  to  him  an  intention  to  evade  or 
to  defeat  the  obligation  of  the  Judgment  In 
case  he  did  pay,  the  defendant's  obligation 
to  pay  became  mature.  The  allegations  of 
the  petition  were  that  the  defendant  assumed 
complete  domination  and  control  of  Ster- 
rett and  his  affairs,  in  order  to  prevent  pay- 
ment It  Tirtnally  substituted  Itself  for  Ster- 
rett in  the  various  court  proceedings,  not  to 
■observe  his  interests,  but  to  defeat  liability 
on  Its  own  contract  Even  the  bankruptcy 
proceeding  was  only  nominally  voluntary  on 
Sterrett's  part  Acting  according  to  tbe  de- 
fendant's will  rather  than  bis  own,  he  filed 
the  petition,  not  to  be  discharged  from  his 
debts,  bat  to  prevent  the  defendant  from 
ever  becoming  Indebted.  The  result  was  the 
defendant  destroyed  Sterrett's  obligation,  and 
destroyed  possibility  of  the  policy  becoming 
matnre.  The  wrong  thus  committed  was 
qolte  like  unjustiflably  inducing  breach  of 
contract  between  others.  Anderson  had  a 
property  right  In  the  legal  obligation  of  the 
Judgment  against  Sterrett  of  the  same  virtue 
as  if  the  obligation  arose  upon  contract  To 
defeat  that  right  was  to  injure  Anderson,  as 
certainly  as  if  he  had  been  deprived  of  tangi- 
ble property.  Express  malice  on  the  part  of 
the  defendant  was  not  necessary  to  make  Its 
coDduct  tortious.  Malice  implied  from  the 
Intentional  doing  of  a  wrongful  act  without 
Jnstlflcatlon  was  sufficient,  and  was  inferable 
from  the  facts  pleaded.  The  oltlmate  inter- 
est of  the  defendant  was  not  enough  to  Jus- 
tly it  in  coming  between  Sterrett  and  Ander- 
son, and  it  makes  no  difference  tliat  Ster- 
rett's situation  was  such  it  would  have  been 
perfectly  legitimate  for  him,  acting  volun- 
tarily, to  take  advantage  of  tbe  bankruptcy 
act  The  ground  of  tbe  action  Is  not  tbe  tort 
of  the  defendant  The  suit  Is  on  the  policy, 
and  the  defendant  is  precluded  from  taking 
advantage  of  its  own  wrong  by  saying  an 
event  has  not  taken  place  the  occurrence  of 
which  it  has  prevented. 

The  theory  of  liability  Just  proposed  is  not 
as  plainly  presented  In  the  petition  as  might 
be.  There  Is  no  dearer-cut  statement  that 
the  defendant's  misconduct  did,  in  fact,  pre- 
vent pajrment  of  Sterrett* s  loss  in  money.  It 
isonly  by  Inference,  from  allegations  that  the 
defendant's  purpose  was  to  prevent  payment, 
that  the  Judgment  was  not  paid,  and  that  the 
defendant  made  Itself  liable  by  what  it  did, 
that  such  a  charge  may  be  discovered.  It  will 
be  asstimed  that  the  true  Intent  of  the  plead- 
ing was  that  nonpayment  of  the  Judgment 
resulted  from  accomplishment  of  the  defend- 
ant's purpose  by  the  means  employed  to  that 
end. 


It  is  indispensable  to  the  plain tUTs  cause 
of  action  that  Sterrett  probably  would  have 
paid  the  Judgment  in  money,  voluntarily  or 
involuntarily,  if  th«  defendant  had  not  cor- 
rupted him  and  substituted  Itself  for  him,  be- 
cause the  defendant's  conduct  was  without 
harmful  effect  unless  it  defeated  probable 
payment  No  matter  how  reprehensible  it 
may  be,  conduct  Is  of  no  legal  consequence 
whatever,  unless  it  occasion  damage  to  some- 
body. Tbe  principle  is  that  wbkh  underUes 
liability  for  all  torts.  A  good  statement  of 
the  principle  appears  in  the  case  of  Angle 
V.  Chicago,  St  Paul,  etc.,  Ry.,  151  tJ.  8.  1,  14 
Sup.  Ct  240,  38  L.  Ed.  55,  a  leading  case  on 
the  subject  of  unjustifiable  interference  with 
contract  relations.  After  reciting  the  facta, 
which  need  not  be  restated  here,  Mr.  Justice 
Brewer  said: 

"Surely  it  would  seem  that  tbe  recital  of 
thpse  facts  would  carry  with  It  an  asaurance 
that  there  was  some  remedy  which  the  law 
would  give  to  Angle  and  tbe  Portage  Company 
for  the  lossps  they  had  sustained,  and  that  such 
remedy  would  reach  to  the  party,  tbe  Omaba 
Company,  by  whose  acts  these  losses  were 
caused. 

"That  there  were  both  wrong  and  loss  k  be- 
yond doubt    •    •    • 

"It  has  been  repeatedly  held  that  if  one  ma- 
liciously interferes  in  a  contract  between  two 
parties,  and  induces  one  of  them  to  break  that 
contract  to  the  injury  of  the  other,  tbe  party  in- 
jured can  maintain  an  action  against  the 
wrongdoer.  •  •  •  Bowen  v.  Hall,  6  Q.  B. 
D.  333,  337,  in  which  it  was  held  that  an  ac- 
tion lies  against  a  third  person  who  maliciously 
induces  another  to  break  his  contract  of  exclu- 
sive personal  service  with  an  employer,  which 
thereby  would  naturally  cause,  and  did  in  fact 
cause,  an  injury  to  such  employer.  In  the 
opinion  of  Brett  I^  J.,  It  was  said:  "That 
wherever  a  man  does  an  act  which  in  law  and 
in  fact  is  a  wrongful  act  end  such  an  act  as 
may,  as  a  natural  and  probable  consequence  of 
it,  produce  injury  to  another,  and  which  in  tbe 
particular  case  does  produce  such  an  injury, 
an  action  on  the  case  will  lie.' "  151  U.  S.  10, 
13,  14,  14  Sup.  Ct  243,  245,  88  L.  Ed.  55. 

The  necessary  element  of  the  plaintiff's 
cause  of  action  Just  considered  was  Ignored  In 
the  instructions  given  tbe  Jury. 

Absolute  certainty  that  Sterrett  would 
have  paid  the  Judgment  if  the  defendant  bad 
not  meddled  is  not  essential.  A  fair  and 
reasonable  probability  is  all  that  /need  be 
established.  In  the  opinion  in  the  case  Just 
referred  to  this  snbject  was  discussed  as 
follows: 

"That  this  was  a  wrongful  interference  <» 
the  part  of  the  Omaha  Company,  and  that  it 
resulted  directly  In  loss  to  the  contractor  and 
to  the  Portage  Company,  Is  apparent  It  is 
not  an  answer  to  say  that  there  was  no  cer- 
tainty that  the  contractor  wonld  have  completed 
his  contract  and  so  earned  these  lands  for  the 
Portage  Company.  If  such  a  defense  were  tol- 
erated, it  wonld  always  be  an  answer  In  case  of 
any  wrongful  interference  with  the  perform- 
ance of  a  contract,  for  there  is  always  tbat  lade 
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of  certainty.  It  is  enough  that  there  ihonld  be, 
as  there  was  here,  a  reasonable  assurance,  con- 
sidering all  the  surroundings,  that  the  contract 
would  be  performed  in  the  manner  and  within 
the  time  stipulated,  and  so  performed  as  to  se- 
cure the  land  to  the  company. 

"It  certainly  does  not  lie  in  the  mouth  of  a 
wrongdoer,  in  the  face  of  such  probabilities  as 
attend  this  case,  to  soy  that  perhaps  the  con- 
tract would  not  have  been  completed  even  if  no 
interference  had  been  had,  and  that,  therefore, 
there  being  no  certainty  of  the  loss,  there  is  no 
UabUity."  151  D.  S.  12,  14  Sup.  Ct  244,  38  L. 
Bd.  S5. 

[Jl  The  court  erred  in  admitting  Improper 
evidence  over  objection.  A  number  of  writ- 
ten communications  between  the  defendant 
and  Its  attorneys  were  read  to  the  Jury, 
which  were  privileged.  Admission  of  the 
communlcatlong  was  followed  by  examlna- 
'tlon  of  witnesses  upon  their  contents,  and  In 
this  way  the  plaintiff  virtnally  made  his 
case.  Anthorities  are  cited  to  the  efTect  that 
privilege  may  not  be  urged  respecting  com- 
munications relating  to  perpetration  of  fraud. 
That  is  true  tn  the  case  of  actual  fraud  In- 
volving moral  turpitude.  Professor  Wig- 
more  Is  of  the  opinion  the  line  should  not  be 
flrawn  so  closely.  He  may  be  correct,  al- 
though the  weight  of  authority  seems  to 
be  otherwise.  4  Wigmore  on  Evidence,  8 
2208,  p.  3218.  It  Is  difficult  to  draw  any  hard 
and  fast  line ;  but  there  would  be  little  left 
of  the  privilege  If ,  In  a  doubtful  case,  com- 
munications between  attorney  and  client,  re- 
lating to  the  best  way  to  protect  the  client's 
Interests,  could  be  inquired  into,  although 
the  final  conclnslon,  perhaps  on  appeal  to 
this  court,  might  be  that  fraud  In  law  was 
Involved. 

At  the  next  trial  the  testimony  elldted  by 
the  examination  of  witnesses  respecting  the 
contents  of  the  privileged  communications 
will  be  unavailable,  as  well  as  the  communi- 
cations themselves. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  la  remanded  for  a  new 
triaL 

All  the  Justices  concurring. 
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STAirPORD  V.  NOBLB.    (No.  22071.) 

(Supreme  Coort  of  Kansas.    July  5,  1919.) 

(SpVcbut  ty  (k«  Oovrt.) 

1.  Masteb  and  Servant  «=>301(1)— Tobt  of 
Child — ^Liabilitt  or  Pabent. 
On  the  day  of  a  certain  election  a  campaign 
committee  requested  the  use  of  the  defendant's 
'  car  for   the  afternoon.     The   defendant,   who 
had  purchased  It  for  the   use  of  his  bimily, 
■I consented  that  such  car,  driven  by  his  16  year 
old  daughter,  l>e  used  as  requested.    The  daugh- 
ter reported  with  the  car  to  the  committee,  who 


gave  her  names  of  persons  to  go  after,  and 
while  on  her  way,  as  thus  directed,  she  col- 
lided with  and  iujured  the  plaintiff.  Held,  that 
as  she  was  not  at  the  time  acting  as  agent  for 
her  father,  or  under  his  direction  or  control 
or  in  any  way  connected  with  his  business,  he 
is  not  liable. 

2.  Tbial   ®=»127— Conduct   of  Attobnet— 

RBFEBENC2  TO  CABUALiTT  COMFANT. 

Certain  references  to  a  casualty  company 
having  been  withdrawn,  and  the  jury  properly 
instructed  thereupon,  no  material  error  appears 
in  respect  thereto. 

3.  PLXADINa  «s>29O0)— AlXBOATIONS— Dx- 
NIAL  UNDEB  OATB. 

The  amended  petition  examined,  and  held 
not  to  allege  agency  of  the  defendant's  daugh- 
ter so  as  to  require  a  denial  under  oath,  even 
if  the  point  were  not  raised  here  for  the  first 
time. 

4.  Witnesses  «=>22S— Exaionatioit— Rebdt- 

TAL. 

Physicians  who  examined  the  plaintiff  tes- 
tified as  to  the  examination  and  the  results 
thereof,  some  of  such  testimony  being  to  the 
effect  that  she  was  not  injured.  On  rebuttal 
the  plaintiff  described  the  method  of  the  exam- 
ination and  the  effects  thereof.  Held,  that  such 
evidence  was  competent ;  the  alleged  manner  of 
giving  such  evidence  being  beyond  our  controL 

5.  Masteb  and  Sebvant  9=3332(5) — Ijxra- 
BiEB  10  Tuibd  PEBsoN—FiNoiNas— Judg- 
ment. 

The  claims  of  error  in  refusing  judgment  on 
the  findings  and  for  excess  of  verdict  Md  insuf- 
ficient to  require  a  reversal. 

Appeal  from  District  Ck>art,  Sedgwi<± 
County. 

Action  by  Minnie  Stafford  against  S.  8. 
Noble.  Verdict  for  plaintiff  was  reduced  hy 
the  court  with  Judgment  thereon,  and  de- 
fendant appeals.     Reversed  and  remanded. 

David  Smyth  and  J.  W.  Smyth,  both  of 
Wichita,  for  appellant 

John  Madden,  C.  EV,  Cooper,  and  John  Mad- 
den, Jr.,  all  of  Wichita,  for  appellee. 

WEST,  J.  The  plaintiff  sued  for  dam- 
ages caused  by  a  collision  with  the  defend- 
ant's car,  driven  by  his  daughter.  The  Jury 
returned  a  verdict  for  $2,500,  wlildi  waa  by 
the  court  reduced  to  $1,800.  The  defendant 
appeals. 

The  petition  alleged  that  the  daughter, 
Dorothy,  a  young  lady  of  16,  was  authorized 
by  the  defendant  to  use  the  car  at  any  time 
suiting  her  convenience  for  her  own  pleasure 
and  for  her  friends  and  the  members  of  the 
family ;  that  on  the  day  of  the  accident  the 
car  was  In  charge  and  under  the  control  and 
management  of  the  daughter,  who  was  oper- 
ating the  same  under  this  authority  of  the 
defendant  for  her  pleasure  and  comfort,  and 
that  of  her  young  lady  friend  vrith  her,  tor 
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the  farther  purpose  of  returning  to  tbe  of- 
fice to  take  her  father  home. 

[1,3]  On  the  day  in  question  word  came 
to  the  defendant's  office  that  the  manager  of 
a  campaign  committee,  working  In  an  elec- 
tion held  that  day,  requested  the  use  of  his 
ear  for  the  afternoon.  On  this  request  be- 
ing communicated  to  him  he  replied  that  it 
would  be  all  right  His  bookkeeper  then  said 
that  the  committee  would  have  to  wait  until 
the  daughter  returned  from  high  sdiool,  as 
she  had  the  car.  On  coming  with  the  car,  the 
daughter  was  told  by  the  bookkeeper  that 
she  was  to  take  tbe  car  to  the  campaign  man- 
ager's office  and  report  to  him,  and  that  an- 
other young  lady  could  go  with  her.  The 
car  was  taken  to  the  manager's  office,  and 
the  latter  gave  the  daughter  a  list  of  names, 
and  told  her  to  go  for  the  persons  named. 

The  jury  found  that  at  the  time  of  tbe  mo- 
ddent  the  car  was  going — 

"to  Fourth  Blodc,  North  Main,  to  get  some  one. 

"(9)  Had  the  defendant  loaned  his  car  to  a 
campaign  committee  to  be  used  in  a  dty  election 
on  the  afternoon  of  tbe  accident?  Answer: 
Tea. 

"(10)  Was  it  being  used  for  that  purpose  at 
the  time  of  the  accident?    Answer:    Yes. 

"(11)  Was  the  driver  of  tbe  car  proceeding 
to  cari7  cot  the  orders  or  direcdona  of  the 
campaign  committee,  or  some  of  them,  at  the 
time  the  accident  occurred?  Answer:  Tea, 
secondarily." 

Tbe  defendant  testified  at  follows: 

"Q.  Now,  Doctor,  yon  said  that  yon  had  loan- 
ed this  car  to  the  campaign  committee  that  aft- 
ernoon?   A.  Yes,  sir. 

"Q.  Now  who  was  driving  the  ear?  A.  My 
daughter  was  driving  it  *  *  *  They  called 
np  from  the  campaign  offic-e,  and  my  bookkeeper 
answered  the  phone,  and  the  bookkeeper  asked 
me  if  the  campaign  committee  could  have  the 
use  of  the  car.  I  said,  'I  have  no  objection.' 
She  said,  Then  I  will  tell  Dorothy  as  soon  as 
school  Is  out  and  send  her  down.' 

"By  the  Court:  Who  said  this?  A.  That  was 
my  bookkeeper,  Mrs.  Hawks. 

"By  the  Court:  She  said,  1  will  tell  Dor- 
othy.'- Tour  bookkeeper  said  that?  A.  Tes; 
I  had  no  other  knowledge  of  that  other  than  that 
fact 

"Q.  Ton  aay  your  bookkeeper  said,  1  will 
tell  Dorothy  to  drive  the  car?  A.  No,  to  re- 
port with  the  car  to  the  campaign  headquarters. 
"Q.  And  yon  stated  to  the  bookkeeper  that 
that  was  all  right,  didn't  yon?  A.  I  told  her 
that  was  all  right  •  •  •  I  said,  'I  have  no 
objection.' " 

Tbe  court  gave  the  following  instruction: 

"If  yon  find  and  believe  from  the  evidence 
that  the  defendant,  S.  S.  Noble,  loaned  or  hired 
bifl  automobile  to  the  election  committee,  and 
directed  and  consented  that  his  daughter,  Dor- 
othy Noble,  should  be  in  charge  thereof,  he 
would  be  liable  to  the  plaintiff  for  the  negligent 
acts  of  the  said  Dorothy  Noble  in  the  operation 
ot  said  car,  if  you  find  that  tbe  committee  had 
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where  tbe  car  should  he' drfven.'  Under  such 
circumstances  if  the  committee  exercised'  no 
control  over  the  driver  of  the  car  other- 'than 
telling  her  In  a  general  way  where  to  .go,  she 
wonld  be  acting  under  the  directions  of  her  fv 
ther  so  far  as  the  operation  of  the  car  was  con- 
cerned, and  if  negligent  in  Its  operati<m.  and 
management  and  tbe  plaintiff  was  injured',  the 
defendant,  S.  S.  Noble,  would  be  liable  there- 
for notwithstanding  that  he  had  loaned  the' 
car  to  the  election  committee.  •  •  •  If  yon 
find  that  at  the  time  of  the  injnry  Miss  Noble 
was  driving  the  car  about  her  father's  business 
or  for  her  own  pleasure  or  convenience  as  & 
member  of  her  father's  family,  tbe  defendant 
wonld  be  liable  for  the  negligence,  if  any,  of  .h!4 
daughter  In  driving  the  car." 


The  following  requested  Instruction  was 
refused: 

"Tou  are  instructed  that  the  defendant  can- 
not be  held  liable  In  this  case  for  any  injnry 
or  damages  the  plaintiff  may  have  sustained, 
if  any,  because  he  owned  the  automobile,  or 
because  his  daughter  was  driving  the  car,  but 
to  entitle  the  plaintiff  to  recover  she  must  prove, 
by  a  preponderance  of  the  evidence,  that  at  the 
time  of  the  injury  the  driver  was  the  servant  or 
agent  of  the  defendant  and  was  at  the  time  tat 
gaged  in  his  business  or  affairs,  and  while  so 
engaged  the  injury  resulted  from  her  negligence." 

In  accordance  with  oar  former  decisions 
we  bold  that  the  requested  instruction,  rath- 
er than  the  one  given,  correctly  stated  the 
law.  In  Halverson  v.  Blosser,  101  Kan.  683, 
168  Pac.  863  (SyL  1),  U  B.  A.  1018B,  49%  tt 
was  declared  that : 

"An  owner  ot  an  antomobile  is  not  liable  tat. 
injuries  caused  in  its  operation  by  .others,  un- 
less such  otbera  were  servants  or  agents  of  the. 
owner  and  acting  in  furtherance  of  his  busi- 
ness." 

Also,  that  such  owner  is  not  liable  wheii 
the  car,  at  the  time  of  the  injnry,  w«s 
not  being  used  under  his  direction  or  cohtnM- 
or  In  any  way  connected  with  his  buslnestt. 
101  Kan.  683,  168  Paa  863  (Sb^l.  2),  L.  B.°A: 
1918B,  498.    In  the  opinion  It  was  said: 

"If,  however,  the  machine  was  being  used  in. 
some  way  not  connected  with  the  father's. busi- 
ness, and  If  the  son  was  acting  for  himself^' 
or  for  another,  and  not  nnder  the  direction  and' 
control  of  the  father,  the  latter  cannot  be  hdd' 
liable  for  negligence  in  its  operation."  .-  101  > 
Kan.  p.  685,  168  Pac.  p.  865,  U  B.  A.  1918B,. 
498.  '  .     ' 

Many  cases  were  dted,  many  distincttons 
noted,  and  the  conclusion  indicated  was,  the' 
considerate  and  unanimous  opinion  of  ibi' 
court  Zeeb  v.  Bahnmaler,  103  Kan.  599, 17^, 
Pac.  326;  Id.,  103  Kan.  895,  176  Pac. 
643,  is  to  the  effect  that  a  father  who  r 
rides  to  diurch  in  his  own  car  on  the  Invi- 
tation of  his  adult  son  who  had  control  and,- 
management  ot  it,  is  not  liable  for  an  Injury, 
caused  by  the  son's  negligence,  the  father- 


no   control   over  hei   except  as  to  when  and  I  having  nothing  to  do  with  tbe  operation  vt 
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control  of  tlie  car  at  the  time.  In  the  case 
of  Watklns  v.  Clark.  103  Kan.  629,  176  Pac. 
131,  tbe  car  wbidi  caused  the  accident  was 
operated  by  the  daughter  of  the  defendant 
who  had  purchased  it  for  the  use  of  hla  fam- 
ily. She  had  been  given  permission  to  use  the 
car  whenever  she  desired.  Likewise  other 
members  of  the  family.  When  the  injury  oc- 
curred the  daughter  was  going  on  a  pleasure 
trip,  accompanied  by  another  young  lady. 
There  was  no  attempt  made  to  show  that  she 
was  acting  for  her  father  as  bis  servant,  or 
in  any  other  capacity,  or  under  his  direction 
or  control,  and  it  was  held  that  tbe  father 
was  not  liable. 

In  this  case  tbe  evidence  and  findings 
show  that  tbe  defendant  let  tbe  committee 
have  tbe  use  of  his  car  and  permitted  his 
daughter  to  drive  it  w}ierever  and  for  whom- 
soever  the  committee  directed,  and  that 
Willie  thus  engaged  the  injury  occurred. 
There  is  nothing  to  Indicate  that  the  dangh* 
ter  was  In  any  wise  engaged  In  the  trans- 
action of  ber  father's  affairs,  or  acting  as 
agent  for  blin.  True,  she  was  acting  by  his 
periuisidon,  but  acting  for  and  on  behalf  of 
the  connnittee,  and  currying  out  its  direc- 
tions only.  This  brings  the  matter  within 
the  rule  already  referred  to,  and  the  failure 
thus  to  instruct  was  material  error. 

It  was  not  a  case  of  an  owner  hiring  out 
a  vehicle  with  a  driver,  like  the  cited  case 
of  Mttle  v.  liaokett,  116  U.  S.  366,  6  Sup. 
Ct  301, 29  L.  Ed.  652,  or  Frerker  t.  Nicholson. 
41  Colo.  12,  92  Pac.  224,  13  L.  R.  A.  (N.  &) 
-1122,  14  Ann.  Cas.  730.  Of  course,  when  the 
owner  hires  bis  vehicle  and  driver  to  another 
for  a  stated  comiiensatlon  It  necessarily  fol- 
lows that  the  driver  Is  his  agent,  at  least  for 
certain  purposes,  while  carrying  out  such 
contract  of  hiring,  and  is  engaged  In  earning 
tbe  comiiensatlon  for  tbe  owner,  but  mere 
gratuluius  lending  of  the  car  with  the  driver 
to  another,  to  be  used  solely  for  his  benefit 
and  under  bis  direction,  does  not  Involve 
such  an  agency  as  a  hiring  in  the  case  re- 
ferred to. 

It  U  insisted  by  counsel  for  tbe  plaintiff 
that  the  daughter's  agency  for  her  father 
was  alleged  iu  the  aineuded  petition  and  not 
denied  In  the  answer,  and  hence  must  be 
taken  as  true.  Tbe  allegation  is  tliat  the 
defendant — 

"was  the  owner  of  an  aatomobile  which  he  had 
piircliaacd  for  the  pleasure,  comfort,  and  con- 
vrDicnce  of  himself  and  mrmbers  of  his  family; 
that  his  minor  daughter,  Dorothy,  a  young  lady 
of  about  16  years  of  age,  and  a  member  of 
the  family  of  tbe  defendant,  was  authorized  by 
tbe  defendant  to  use  said  automobile,  at  any 
time  that  suited  her  convenience,  for  her  own 
pnrpose  and  for  the  pleasure  of  ber  friends 
and  members  of  the  family ;  *  *  *  that  on 
said  day  •  •  •  gaid  car  was  In  charge  of 
and  under  the  control  and  management  of  Dor- 
othy Noble,  who  was  operating  the  same  under 
•aid    authority   from    the   defendant,   for    her 


pleasure  and  comfort  and  diat  of  a  young  lady 
friend  who  was  with  her,  and  for  the  further 
purpose  of  returning  to  the  office  and  taking 
her  father,  the  defendant,  home  from  his  plac« 
of  busineas." 

This  amounts  to  an  allegation  that  tbe 
daughter  had  general  authority  to  use  tb« 
car  for  her  own  ideaanre  and  that  of  bet 
friends,  and  that  at  tbe  time  of  tbe  acd- 
dent  she  was  using  It  for  this  purpose.  Sucii 
general  authority  was  not  d^led  and  is  not 
disputed,  but  it  was  denied  and  Is  disputed 
that  she  was  thus  using  the  car  at  the  time 
of  the  injury,  and  that  she  was  using  it  for 
the  purpose  of  returning  to  the  office  and 
taking  her  father  home.  The  alleged  power 
or  authority  was  not  denied,  but  the  allega- 
tion that  she  was  at  the  time  acting  under 
this  power  and  authority  was  not  a  matter 
wUcb  had  to  be  denied  under  oath  or  taken 
as  true.  Besides,  the  question  appears  to  be 
raised  here  for  the  first  time,  which  pre- 
cludes our  giving  it  consideration. 

[2]  Complaint  is  made  that  certain  refer- 
ences were  made  during  the  trial  to  a  cas- 
ualty company,  but  such  references  wliicb 
were  slight  seem  to  have  been  by  Uie  court 
stricken  fnMu  the  record,  and  the  Jury  ad- 
monished to  pay  no  attention  to  them,  ex- 
cepting In  one  Instance,  when  a  mere  men- 
tion of  a,  casualty  company  does  not  seem 
to  have  bieen  objected  to,  and  no  harm  ap- 
pears to  have  resulted. 

[4]  The  defence  offered  tbe  evidence  of 
certain  physlduns  who  had  made  an  ex- 
amination of  tbe  plaintiff  and  who  told  about 
the  results.  Considerable  of  this  evidence 
was  to  the  effect  that  no  substantial  injury 
was  found.  Upon  rebuttal,  the  plaintiff  was 
asked  to  tell  what  tbe  doctors  did,  and  she 
described  what  might  be  deemed  severe  treat- 
ment and  the  effects  thereof.  It  is  claimed 
that  this  was  done  in  a  hysterical  and  dra- 
matic  manner,  very  prejudicial,  and  that  It 
was  not  proper  rebuttal  testimony  in  any 
event.  The  manner  of  tbe  recital,  of  course. 
Is  beyond  our  control.  Tbe  plaintiff's  ver- 
sion of  the  incident  Itself  and  Its  effects  was 
proper  to  be  given  in  order  that  the  Jury 
might  correctly  Judge  as  to  her  real  condi- 
tion at  the  time  of  the  examination. 

It]  Complaint  is  made  tliat  the  defend- 
ant's motion  for  Judgment  on  the  special 
findings  was  overruled  notwithstanding  an- 
swers to  certain  questions  to  the  effect  that 
tbe  car  was  being  used  on  behalf  of  the  com- 
mittee when  the  accident  occurred.  But  tbe 
Jury  also  found  that  the  driver  at  the  time 
was  carrying  out  tbe  ordeite  or  directions 
of  the  campaign  committee  "secondarily." 
this  leaving  the  implication,  at  least,  that 
primarily  she  was  acting  under  the  direc- 
tions of  her  father.  It  Is  also  contended  that 
the  verdict  was  excessive.  Neither  point  la 
deemed  suflBcient  for  a  reversal. 

Certain  other  rulings  as  to  InstmctloDa 
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are  complained  of;  but,  as  they  are  practi- 
cally In  line  with  those  already  passed  upon, 
separate  consideration  need  not  be  gUveo 
tbem. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance herewith. 

All  the  Justices  concurring. 


(US  Kan.  206) 

STATE  BANK  OF  KTNOMAN  t.  SHEP- 
HKRO.  (Na  22063.) 

(Supreme   Court   of   Kansas.     July   S,   1019.) 

(Suttabtu  hv  <Ae  Court.) 

1.  Exemptions  «=>45.  150— Ciiawob  or  Oo- 
CLPATioN— Special  Findings. 

Where  a  prraon  is  enicagod  lu  an  ooonpaHon 
vhirh  <>iititlpii  him  to  bold  certain  tools  and 
implemcnta  exempt  from  legal  process,  lie  can* 
Dut  by  a  mvre  iinezi-cute<l  intention  to  change 
bis  railing,  unaccompanied  by  any  overt  act. 
acquire  the  right  to  claim  exemption  with  re- 
spect to  the  pquiiimeut  tu  be  used  lu  snvh  con- 
templatPtl  occupaliun.  The  special  Kndings  in 
the  present  cuhc  are  held  to  be  consistent  with 
•  general  verdict  of  nonezemption. 

2.  Chattel  Mobtoaoeb  ^=>'S0  —  Purciiasb- 

MUNEY    MOBTOAtiK  —    UnUEBSTANUIKO    BE- 
TWEEN  UUYEB  AND  SELLEII. 

Where  a  person  has  by  a  single  contract 
arrangett  to  purchase  several  articles,  making 
payment  partly  In  property  and  partly  in  cash, 
and  obtains  the  money  necessary  to  enable  him 
to  carry  out  the  contract  by  giving  a  mortgage 
opoii  all  the  property  purchased,  under  the 
reprrsentation  that  it  is  to  be  useil  in  making 
payment  therefor,  the  purchase-money  charac- 
ter of  the  mortgage  as  to  a  part  of  tlie  property 
cannot  be  defeattMl  by  a  showing  that  the  buyer 
and  seller  bad  an  uuderstaudiug  between  them- 
selves that  the  cash  paymeut  was  tu  apply  sole- 
ly to  another  part. 

Appeal  from  District  Court,  Kingman 
County. 

Action  by  the  State  Bank  of  Kingmnn 
agiilUKt  It.  A.  Stiepherd.  Judgment  fur  plain- 
tiff, and  dcfeiiduut  apiieuls,  and  plaintiff 
take8  an  Independent  appeal.    AlHnued. 

B.  S.  Alexander,  of  KinKiuun,  for  npiiellunt 

C.  C.  Culklu,  of  Kingman,  fur  appellee. 

MASON,  J.  The  State  Bank  of  Kingman 
brought  an  action  agiiluHt  U.  A.  SliepUerd 
for  the  recovery  of  persounl  proi>eit.v  under 
a  chattel  mortgage.  JuUKuieut  was  rendered 
In  ItH  favor,  and  the  defendant  appeals.  The 
plaintiff  also  took  an  lndei>eiideiit  apiieal, 
but  most.  If  nut  all,  of  the  aKulgnmeius  of 
error  argued  in  Its  brief  relate  to  trial  rul- 
ings, and  It  filed  no  motion  for  a  new  trial. 
If  examination  of  any  of  these  asslgninents 


would  otherwise  be  required.  It  Is  rendered 
unnecessary  by  the  view  taken  of  the  ques- 
tions raised  by  the  defendant;  therefore  this 
feature  of  the  case  may  be  disregarded. 

The  enforcement  of  the  mortgage  was  re- 
sisted on  the  ground  that  It  was  void  because 
It  lacked  the  signature  of  Shepherd's  wife* 
and  the  property  in  controversy — the  tools 
and  Implements  of  a  butcher — was  exempt 
Gen.  Stat.  1915,  |  6506.  The  bank  contended 
tbat  the  claim  of  exemption  was  unfounded 
because  at  the  time  the  mortgage  was  given 
Shepherd  was  a  farmer  and  not  a  butcher, 
and  also  tbat  the  lien  attached  rfgnrdless  of 
tlie  question  of  exemption,  because  it  was 
for  a  part  of  tbe  purchase  pri(<e.  A  general 
verdict  was  returned  In  favor  of  the  (ilnintlff, 
and  the  sole  ground  on  which  tbe  defendant 
DKks  a  reversal  Is  that  several  siMK-ial  find- 
ings are  Inconsistent  with  It. 

The  evidence  tended  to  show  these  facts: 
Shepherd  owned  a  farm  near  Kingman  which 
he  wished  to  exchange  for  a  butcher's  shop 
and  equiiunent  In  toN\'n.  lie  negotlnted  a 
deal  to  that  end,  which  Involved  bis  paying 
the  owner  about  $1,500  In  cash.  He  ar^ 
ranged  with  the  bank  to  lend  bim  this 
amount  to  eimhle  him  to  make  the  payment, 
upon  his  agreement  to  secure  tbe  loan  by  a 
mortgage  on  tbe  property  be  was  to  acquire. 
Tills  arrangement  was  carried  out  The 
mortgage  which  was  given  covered  the  tools 
and  e«iulpment  In  tbe  butcher's  shop,  some 
meat  on  hand,  and  a  quantity  of  inerchnndlse 
— canned  and  bottled  goods — and  swured 
tlie  defendant's  entire  Indebtedness  to  the 
bank.  Including  a  prior  loan  of  stune  $:t.500, 
on  which  It  held  other  se<-urlty  as  welL 
l^ter  a  renewal  mortgage  was  given,  and 
still  Inter  the  defendant  became  bainkrupt 
The  bank  then  brought  the  present  action  of 
replevin,  seeking  to  recover  the  tiMds  and 
Implements,  the  meat  on  hand,  and  the  stock 
of  merchandise.  Tbe  trustee  In  bankruptcy 
was  held  to  be  entitled  to  the  iiicrcliandise 
other  than  the  meat  and  that  de<-lsloii  is 
nut  contested.  The  plaintiff  cimseiitcd  to  a 
Judgment  against  it  on  account  of  ilie  meat 
so  that  the  only  property  here  Involved  Is  the 
outfit  of  tools  and  Implements. 

The  verdict  may  have  been  founded  upon 
either  or  both  of  the  two  the<irles  presented 
liy  the  plaintiff — that  the  pro|>erly  was  not 
exempt,  or  that  tbe  mortgage  was  given  for 
purchase  money.  The  Judgment  must  lie  af- 
firmed unless  each  theory  Is  rendered  uiiten- 
atde  by  special  findings  iuconslsteut  there* 
with. 

|1|  1.  Under  our  statute,  a  debtor  who  la 
engaged  in  several  occupations  can  claim 
exemption  with  respect  to  tbe  to(ds  and  in- 
struments used  In  but  one  of  tbem,  and  that 
must  be  bhs  main  or  principal  pursuit  or 
business.  Jenkins  v.  McNall.  27  Kan.  532, 
41  Am.  Rep.  422.     The  following  are  the 
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special   iflndlDgs   relating   to    tbe   qnesttoQ  r 
whether  at .  tbe  time  the  chattel  mortgage 
was  given  the  principal  business  of  tbe  de- 
fendant was  running  tbe  butcher  shop: 

"Did  the  defendant,  B.  A.  Shepherd,  hold 
a  public  Mle  on  his  farm  on  or  about  Decem- 
ber 18,  1917,  and  41  days  after  the  note  dated 
November  7,  1916,  and  tbe  chattel  mortgage 
dated  November  7,  1916,  was  given? 

"Tea 

"Did  R.  A.  Shepherd  continue  to  mn  and  man- 
age his  farm  till  the  day  of  tbe  sale? 

"Tea. 

"Did  the  drfendant,  B.  A.  Shepherd,  np  un- 
til the  time  of  his  farm  sale  in  December,  con- 
tinue to  spend  his  nlghtr  on  said  farm  and 
look  after  same? 

"Xes. 

"Weis  the  tools  and  implements  involved 
herein  used  and  kept  in  stock  by  the  said  B. 
A.  Shepherd,  defendant,  on  the  dates  of  the 
mortgages,  to  wit,  November  7,  1916,  and  May 
17,  1917,  for  the  purpose  of  carrying  on  the 
trade  or  the  business  of  a  butcher? 

"Tes. 

"On  what  date  did  the  defendant.  Shepherd, 
take  charge  of  the  butcher  business  formerly 
operated  by  Clyde  M.  Bay  and  proceed  to  oih 
•rate  same? 

"Some  time  between  the  first  and  fifth  of 
Nov.  1916." 

These  findings  must  be  given  any  construc- 
tion to  which  they  are  fairly  open  that  will 
harmonize  them  with  the  general  verdict. 
The  defendant  testified  that  after  the  trade 
for  the  butcher's  shop  had  been  agreed  to, 
and  prior  to  December  18,  while  he  was  still 
staying  on  the  farm  at  night,  he  moved  beck 
and  forth  every  day,  and  his  son  was  staying 
In  town  and  taking  care  of  the  shop.  The 
findings  that  the  defendant  took  charge  of 
the  butcher  buplness  between  tbe  Ist  and  6th 
Of  November,  and  that  on  the  7th  he  was  us- 
ing the  tools  and  implements  for  the  purpose 
6t  carrying  it  on,  are  readily  to  be  interpret- 
ed as  meaning  that  he  was  at  the  time  re- 
fcfrred  to  operating  it  through  his  son,  and 
not  In  person.  All  the  findings  therefore  are 
cpnsistent'  with  the  theory  that,  while  the  de- 
fendant formed  the  plan  of  becoming  a 
batcher  as  early  as  November  1st,  he  did  not 
carry  it  Into  effect  until  some  five  or  six 
weeks  after  tbe  mortgage  had  been  given, 
and  that  in  the  meantime  he  continued  to  be 
a  farmer;  or  that,  even  if  he  might  be  said 
to  be  engaged  in  the  business  of  a  butcher 
during  that  period,  farming  continued  to  be 
Ms  principal  occupation.  A  considerable 
number  of  farming  Implements  were  Included 
in  the  trade  for  the  butcher  shop,  but  no 
finding  was  made  that  these  were  all  tbe 
defendant  had,  and  he  testified  that  he  had  a 
few  others.  If,  after  tbe  trade  had  been 
made  and  before  the  public  sale  at  the  farm 
bad  taken  place,  a  controversy  had  arisen 
in  which  tbe  defendant  claimed  that  the 
fanning  tools  which  he  still  owned  were 
exempt,  we  discover  nothing  In  the  findings 


quoted  that  would  necessarily  be  fatal  to 
the  contention  he  would  then  be  making  that 
he  was  still  deriving  his  principal  support 
from  farming.  The  court  gave  an  instruc- 
tion reading: 

"Ton  are  instructed  that  personal  property 
cannot  be  impressed  with  the  claim  of  an  ex- 
emption by  a  mere  mental  process  on  the  part 
of  the  owner,  unaccompanied  by  any  overt  act, 
whatsoever;  and  that  the  mere  intention  of 
the  defendant.  Shepherd,  at  any  future  time, 
however  short,  to  change  his  occupation  from 
that  of  a  fanner  to  that  of  a  butcher,  if  this 
was  done,  and  take  possession  of  the  butcher 
business,  and  run  it  as  his  main  and  principal 
business,  would  not  alone  impress  the  articles 
of  personal  property  in  controversy  with  a- 
valid  claim  for  exemption." 

The  defendant  treats  this  instmction  aa 
erroneous,  but  does  not  ask  a  new  trial  on 
account  of  it,  maintaining  that,  if  this  conrt 
will  now  apply  what  he  regards  as  the  cor- 
rect rule  on  the  subject  to  the  situatlcm  pre- 
sented by  the  special  findings  quoted,  the 
result  will  be  a  Judgment  in  bis  favor.  Tb» 
trial  court  did  not  say  that  the  property 
could  not  have  been  rendered  exempt  with- 
out an  actual  and  physical  change  of  occupa- 
tion by  the  defaidant,  but  merely  that  a 
naked  intention  to  make  such  change  In  the 
future  could  not  In  and  of  Itself  accomplish - 
that  result  in  this  we  perceive  no  error. 
Bush  T.  Adams,  72  Kan.  656,  84  Paa  122. 
Although  in  some  circumstances  property 
may  be  rendered  exempt  by  the  purpose  for 
which  it  has  been  acquired,  so  long  as  a  per- 
son Is  in  such  a  position  that  he  may  assert 
an  exemption  with  respect  to  a  calling  which 
he  has  followed  in  the  past  and  in  whidi  he 
still  continues,  we  do  not  think  an  unexe- 
cuted intention  formed  in  his  mind  to  adopt 
another  calling  can  alone  have  that  effect.' 
If  the  facts  established  by  the  special  find- 
ings had  been  agreed  to  in  advance,  we  think 
the  question  whether  the  butcher's  tools  were' 
exempt  would  still  have  been  a  proper  one 
for  submission  to  the  Jury.  , 

The  defendant  places  much  reliance  upon  a 
case  holding  the  immediate  physical  occupan- 
cy of  land  required  for  a  homestead  not  to^ 
be  necessary  to  its  exemption.  Randolph  v. 
Wllhite,  78  Kan.  355,  96  Paa  492.  There.' 
however,  all  questions  of  fact  not  spedflcally 
found  to  the  contrary  were  by  the  general 
decision  resolved  in  favor  of  the  exemption, 
necessarily  implying  that  the  tract  origi- 
nally occupied  had  ceased  to  be  a  homestead 
at  the  time  the  new  tract  was  purchased. 
Here  the  implication  from  the  general  ver- 
dict is  that  the  defendant  continued  to  make 
farming  his  principal  calling  after  he  had 
executed  the  mortgage.  In  that  case  the 
court  concluded  that  there  was  a  virtual 
although  not  a  physical  occupancy;  in  this 
tbe  Jury  must  be  regarded  as  having  believed 
that  no  change  such  as  would  render  tbe 
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butcber's  tools  exempt  had  been  effected— al- 
though a  purpose  to  make  one  In  the  future 
had  been  formed. 

[2]  2.  The  contract  under  which  Shepherd 
acquired  the  butcher  shop  was  In  writing. 
On  its  face  It  called  for  the  exchange  of  the 
farm  for  the  butcher  business.  Including  the 
BtoA  on  hand,  tools  and  fixtures,  and  a 
feed  lot.  But  the  evidence  showed,  and  the 
Jury  found,  that  the  agreement  as  between 
the  parties  to  it  included  an  additional  stip- 
ulation, which  was  omitted  from  the  writing 
by  mutual  mistake,  to  the  effect  that  Shep- 
herd should  pay  in  cash  the  value  of  the 
stock  of  merchandise  according  to  an  in- 
T(dce  to  be  mada  If  the  bank  furnished 
Sh^herd  for  that  purpose  the  money  with 
which  be  bought  the  butcher's  tools,  taking 
a  mortgage  upon  them  as  its  security,  the 
mortgage  was  one  for  purchase  money  (Fos- 
ter T.  Bank,  71  Kan.- 158,  80  Pac.  49,  114 
Am.  St  Rep.  470,  6  Ann.  Cas.  44;  Mortgage 
Co.  V.  Winters,  94  Kan.  616,  146  Pac.  1012, 
Ann.  Cas.  19160,  966;  13  R.  C.  Lu  604,  606), 
and  was  valid  without  the  signature  of  his 
wife  (Boggs  y.  Kelly,  76  Kan.  0,  00  Paa 
765,  15  L.  R.  A.  [N.  S.]  461;  Beach  t.  Flre- 
Told,  84  Kan.  357,  114  Pac.  206,  Ann.  Cas. 
1912A,  670).  The  defendant  does  not  dispute 
this,  but  asserts  that,  inasmuch  as  the  only 
cash  payment  made  in  the  deal  by  which  he 
acquired  the  tools  was  measured  by  the  in- 
Tolce  value  of  the  merchandise  which  he  ob- 
tained at  the  same  time,  the  money  bor- 
rowed from  the  bank  was  used  for  the  pur- 
chase of  the  stock  kept  for  sale,  and  not  for 
the  purchase  of  the  Implements.  To  this 
the  plaintiff  responds  that  it  furnished  the 
money  upon  the  defendant's  representation 
tbat  be  was  to  use  it  for  the  purchase  of  the 
tools,  as  well  as  the  other  property,  and, 
Inasmndi  as  it  was  used  to  make  the  cash 
payment  required  to  enable  the  plaintiff  to 
make  the  deal  at. all,  the  mortgage  securing 
It  must  be  regarded  as  a  lien  for  their  pur- 
cbtLse  price  in  spite  of  the  fact  that  the 
bnyer  and  seller  had  an  understanding  be- 
tween themselves  that  the  amount  of  the  cash 
payment  was  to  be  determined  by  the  in- 
voice value  of  the  merdiandise  tbat  was 
Included  In  the  deaL  There  was  sufficient 
evidence  to  support  the  plaintiff's  view  of 
the  facts  in  this  regard.  One  of  its  officers 
testified  that  the  defendant  told  him  that  he 
had  a  chance  to  buy  the  butcher  shop,  but  it 
would  take  $2^000  to  |2,600  to  swing  the  deal, 
and  asked  if  he  could  borrow  that  amount  of 
the  bank;  tbat  be  was  told  the  bank  could 
not  lend  blm  tbat  much;  that  later  be  re- 
ported that  he  could  probably  swing  the  deal 
tf  be  could  get  $1,500,  and  was  going  to  try; 
that  the  bank  agreed  to  furnish  this,  taking 
a  mortgage  on  the  entire  meat  market,  and 
this  arrangement  was  carried  out  The  lan- 
guage was  not  as  explicit  as  could  be  framed, 
but  it  was  sufficient  to  present  a  fair  ques- 
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tlon  for  tbe  Jury  whether  the  person  con- 
ducting the  negotiations  on  the  part  of  tbe 
bank  understood,  and  the  defendant  intended 
tbat  he.  should  understand,  that  the  money 
was  to  be  used  in  paying  for  the  butcher's 
implements,  as  well  as  for  the  merchandise. 

Tbe  Jury  found  tbat  the  tools  and  meiv 
chandlse  were  sold  to  tbe  defendant  in  one 
contract,  and  that  the  mortgage  was  given  to 
secure  the  money  to  pay  the  cash  due  under 
it ;  that  tbe  understanding  of  the  parties  to 
the  trade  was  that  the  defendant  should  pay 
for  the  stock  of  goods  at  Its  invoice  price; 
that  he  paid  no  other  money  except  tbe  sum' 
so  ascertained.  The  Jury  also  stated  that' 
the  money  borrowed  from  tbe  bank  was  not- 
used  for  the  purchase  of  the  tools  and  imple- 
ments, but  this  really  adds  nothing  to  tbe 
other  findings,  being  a  mere  interpretattoO' 
of  the  spedflc  facts  already  found. 

The  question  presented  Is  therefore  this: 
Where  a  person  has  by  a  single  contract  ar. 
ranged  to  purchase  several  articles,  making 
payment  partly  in  property  and  partly  in 
cash,  and  obtains  the  money  necessary  to  eu" 
able  him  to  carry  out  the  contract  by  giving 
a  mortgage  upon  all  the  property  purchased, 
under  tbe  representation  that  it  is  being  used 
in  the  purchase  thereof,  can  the  purchase- 
money  chctfacter  of  the  mortgage  as  to  one 
part  of  the  property  be  defeated  by  a  show- 
ing that  the  buyer  and  seller  bad  an  under- 
standing between  themselves,  tbat  the  cash 
payment  was  to  apply  solely  to  another  part? 
Upon  this  phase  of  the  matter  tbe  court 
gave  an  Instruction  reading: 

"Jt  the  Jniy  find,  and  believe,  from  the  ev- 
dence  in  the  case,  that  tbe  money  loaned  by 
the  plaintiff  to  tbe  defendant  Shepherd,  or  any 
part  thereof,  was  so  loaned  by  the  plaintiff 
bank  with  the  nnderstanding  and  agreement 
between  the  said  bank  and  the  said  Shepherd 
that  it  was  being  loaned  by  said  bank  and  bor- 
rowed by  tbe  said  Shepherd  for  the  purpose 
of  purchasing  the  property  In  controversy,  which 
might  otherwise  be  claimed  to  be  exempt  by 
tbe  said  defendant.  Shepherd,  then  I  say  to  yon 
that  the  Jury  would  be  warranted  in  finding  that 
said  mortgage,  or  mortgages,  were  purchase- 
money  mortgages,  and  that  the  same  would  con- 
stitute a  lien  upon  such  property,  and  that  the 
special  interest  of  the  plaintiff  bank.  In  and 
to  such  articles  of  personal  property,  would  be 
measured  by  the  amount  of  money  which  was 
advanced  by  the  plaintiff  bank  to  the  defendant 
Shepherd  for  the  purchase  of  the  property  in 
controversy,  and  this  would  be  true,  even  al- 
though you  further  find  that  all  of  Uie  money 
Bo  advanced,  was  not  used  by  the  defendant 
Shepherd  In  paying  for  such  property." 

In  a  sense  the  borrowed  money  was  not 
used  to  pay  for  the  tools  If  tbe  buyer  and 
seller  understood  between  themselves  that 
It  was  applied  specifically '  to  the  purchase 
of  the  merchandise.  It  might  be  Justifiable, 
however,  to  say  that  tbe  money  became  a 
part  of  Uie  purdiase  price  of  all  tbe  property 
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if  Its  payment  was  necessary  (as  appears  to 
have  been  the  case)  to  enable  the  deal  to  ^ 
through  at  all.  Bat  this  is  a  mere  matter 
of  the  form  of  expression.  We  agree  with 
the  trial  court  that,  if  the  money  was  fur- 
nished upon  the  representation  that  it  was  to 
be  used  in  paying  for  all  the  property,  on 
which  the  bank  was  to  hare  a  mortgage, 
and  it  was  paid  to  the  seller  as  a  necessary 
part  of  the  performance  of  the  contract,  it 
is  not  prevented  from  being  treated  as  a  part 
of  the  purchase  price  by  the  fact  that  its 
amount  was  determined  by  the  invoice  of 
the  merchandise,  and  the  buyer  and  seller 
regarded  it  as  applied  to  the  payment  there- 
for. This  view  of  the  law  warrants  a  ver- 
dict for  the  plaintiff  notwithstanding  the 
special  findings,  and  the  Jury  must  be  deemed 
to  have  placed  such  interpretation  on  the 
evidence  as  to  make  the  principle  applicable 
and  bring  about  that  result.  Doubtless,  the 
fact  tbat  a  borrower  obtained  a  loan  on  the 
representation  that  he  was  to  use  the  money 
in  making  part  payment  on  property  be  was 
buying,  where  he  did  not  actually  so  use  it, 
would  not  characterize  the  resulting  debt  as 
one  Incurred  for  purchase  money.  But  where 
the  money  Is  borrowed  on  that  representa- 
tion and  is  used  in  making  the  cash  payment 
on  a  single  trading  contract,  by  which  the 
borrower  acquires  the  stock  in  trade  and 
equipment  of  a  business,  the  privileged  char- 
acter of  the  d^bt  as  one  Incurred  for  the 
purchase  price  ought  not  to  be  restricted  by 
a  private  understanding,  to  which  the  lender 
was  not  a  party,  that  the  money  payment 
should  be  considered  as  applying  to  a  par- 
ticular portion  of  it 


Before  the  giving  of  the  renewal  mortgage, 
on  which  the  action  was  based,  the  total  in- 
debtedness covered  thereby  had  been  reduced, 
but  this  was  apparently  brought  about  by  the 
bank's  realizing  on  security  which  had  been 
given  it  for  the  older  debt  before  the  $1,600 
here  Involved  had  been  furnished.  At  all 
events,  the  payments  were  not  shown  to  have 
been  made  In  any  other  manner,  so  that  the 
situation  Is  not  affected  by  them.  The  de- 
fendant Invokes  the  authority  of  a  case  de- 
claring that  a  mortgage  executed  by  a  taos- 
band  alone  on  the  homestead  of  himself 
and  wife,  a  part  of  the  debt  secured  having 
been  incurred  for  the  purchase  price  and  the 
rest  for  something  else,  is  enforceable  only 
with  respect  to  the  former  portion.  Pratt  v. 
Topeka  Bank,  12  Kan.  570.  Of  course,  tta» 
mortgage  could  create  a  lien  on  the  tools. 
If  they  were  exempt,  only  to  the  extent  of 
the  $1,500  loaned  at  the  time  of  their  pur- 
chase. The  principle  of  the  case  dted  has 
no  further  application  here,  by  reason  of  the 
use  of  the  money  by  the  defendant  to  enable 
him  fo  make  the  deal  as  a  whole  and  the 
lack  of  any  apportionment  (so  far  rs  con- 
cerns the  relations  of  the  borrower  t.~J  lend- 
er) of  the  $1,500  between  the  different  Items 
of  the  property  acquired — conditions  which 
the  general  verdict  must  be  deemed  to  have 
established.  In  this  situation,  the  whole  of 
the  sum  borrowed  became  a  lien  upon  all  of 
the  property.  See,  as  perhaps  having  some 
bearing  on  the  matter,  note,  86  Am.  St,  Rep. 
177 ;  Trammell  v.  Bosen  (Tex.  CUv.  App.)  163 
S.  W.  145. 
,    The  Judgment  is  affirmed. 

All  the  Justices  concnrring. 
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OmZKNS'  BANK  OF  HEADRICK  t.  CITI- 
ZENS' STATE  BANK  OF  ALTUS  «t  «L 
(No.  8639.) 

(Sapreme  Conrt  of  Oklahoma.    May  27,  1910. 
Behearing  Denied  Jnly  22,  1919.) 

(BflUbui  i«  the  Oowrt.) 

L  BAifKB  AND  Banking  «=3l54(8)  —  Eti- 
DuiCK  4=>40S(4)— Deposit  Slip— Effect. 
A  deposit  slip  issued  by  a  bank  is  but  pri- 
ma facie  evidence  that  the  bank  received  the 
amnunt  of  the  deposit  on  the  date  shown  by  the 
drpnsit  slip.  It  has  the  same  force  and  effect 
as  that  of  any  other  form  of  receipt,  and  is 
open  to  explanation  aa  to  the  conditions  sui^ 
rounding  the  deposit,  and  the  circamstancea  un- 
der which  it  waa  given  may  be  inquired  into. 

2.  ArPBAL  AND    ESKOR  «=923T(1)  —  Assioif- 

ifKNT  or  Ebrob— Sufficiency. 
An  assignment  of  error  that  the  conrt  erred 
in  refusing  to  grant  plaintiff  a  continuance  ot 
the  cause  will  not  be  considered,  when  an  ex- 
amination of  the  record  discloses  that  no  motion 
for  a  continuance  waa  filed,  and  that  the  plain- 
tiff announced  ready  and  proceeded  to  the  trial 
of  the  cause  without  objection. 

8.  Tbial  «=»260(1)  —  Bbquksted  tKtnvJO- 

XIOR8. 

Where  the  conrt  instmcts  the  Jury  dearly, 
fairly,  and  fully  upon  all  phases  of  the  case,  it 
ia  not  error  to  refuse  to  give  any  and  all  le- 
qneated  instructions. 

Error  from  District  Conrt,  Jackson  Coun- 
ty; Jesse  M.  Hatcbett,  Judge. 

Action  by  the  Citizens'  Bank  of  Headrick 
against  the  Citizens'  State  Bank  of  Altus  and 
tbe  Oklahoma  State  Bank  of  Altns.  Judg- 
ment for  plalntUC,  and  It  brings  error.  Af- 
firmed. 


John  D.  Rogers,  of  Topeka,  ICan.,  for  plaln- 
tur  In  error. 

Robinson  ft  Whiteside,  of  Altus,  for  defend- 
ant In  error  Citizens'  State  Bank  of  Altus. 

Everett  retry,  of  Tulsa,  for  defendant  In 
orror  Oklaboma  State  Bank  of  Altus. 
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Tbe  facts  of  the  case,  as  shown  by  the  rec- 
ord, briefly,  are  that  on  or  about  tbe  8th  day 
of  October,  1910,  the  plalntlfr,  acting  through 
Its  then  president,  J.  E.  Ernst,  borrowed  from 
the  defendant  Oklaboma  State  Bank  $2,000, 
which  It  agreed  to  repay  on  demand,  and  as 
a  part  of  tbe  same  transaction  It  was  agreed 
by  and  between  the  parties  that  said  money 
should  be  left  on  deposit  with  tlie  Oklahoma 
State  Bank  as  a  part  of  Its  legal  reserve  and 
should  not  be  subject  to  cbeck  or  demand  by 
the  plaintiff,  and.  In  order  to  secure  the  de- 
fendant In  the  event  said  money  should  be 
drawn  on  by  the  creditors  of  the  plaintiff  In 
any  proper  proceedings  for  that  purirase,  J. 
E.  Ernst  executed  and  delivered  to  tbe  de- 
fendant bank  his  Individual  note  In  the  sum 
of  $2,000,  and  it  was  further  understood  by 
and  between  the  parties  that  tbe  plaintiff 
bank  should  not  draw  on  or  make  demand  for 
the  credit  so  given  unless  the  note  of  the  said 
J.  E.  ESrnst  be  paid  In  full.  This  note  became 
due  about  October  7,  1911,  and  was  not  paid, 
and  the  parties  entered  Into  a  further  con- 
tract of  similar  purport,  except  that  a  further 
credit  of  $500  was  extended  to  tbe  plaintiff 
bank;  the  said  J.  E.  Ernst  executing  his  note 
to  the  Oklahoma  State  Bank  for  $2,500,  and 
at  the  same  time  gave  a  mortgage  on  some 
lots  as  further  security  for  said  indebtedness. 
Thereafter,  and  on  or  about  the  3d  day  of 
July,  1912,  the  Oklahoma  State  Bank,  pre- 
paratory to  quitting  business  and  liquidat- 
ing Its  affairs,  Entered  Into  a  contract  with 
tbe  Citizens'  State  Bank  of  Altus,  whereby 
the  last-named  institution  took  over  certain 
of  the  assets  and  liabilities  of  tbe  first-named 
bank,  among  others  being  tbe  deposit  In  ques- 
tion, together  with  tbe  note  and  mortgage 
executed  by  Ernst.  Tbe  latter  bank,  having 
been  made  familiar  with  tbe  conditions  ot 
tbe  deposit,  agreed  to  accept  said  deposit  on- 
ly according  to  said  conditions. 

The  four  assignments  of  error  presented 
In  the  brief  of  counsel  for  plaintiff  are  as  fol- 
lows: 


RAINET,  J.  This  action  was  Instituted  by 
tbe  Citizens'  Bank  of  Headrick,  plaintiff  In 
error,  plaintiff  below,  against  the  Citizens' 
State  Bank  of  Altus,  to  recover  for  an  al- 
leged deposit  made  by  the  plaintiff  In  error 
In  said  bank.  Subsequently,  by  amended 
pleadings,  tbe  Oklahoma  State  Bank  of  Altus 
was  also  made  a  party  defendant  In  the  a^ 
tion.  Tbe  cause  was  tried  to  a  Jury,  result- 
ing In  a  Judgment  for  tbe  plaintiff  against 
tbe  Citizens'  State  Bank  of  Altus  for  $25, 
and  the  Oklaboma  State  Bank  of  Altus  for 
$6.12,  from  which  Judgment  the  Citizens' 
Bank  of  Headrick  has  appealed  to  this  court 

Hereafter  the  parties  will  be  referred  to 
•■  plaintiff  and  defendants,  respectively,  as 
tbey  appeared  In  the  trial  conrt 


"(1)  Error  «t  the  conrt  in  overruling  the  da- 
marrer  of  the  plaintiff  to  the  answer  of  the  de- 
fendant the  Citizens'  State  Bank  of  Altus,  OkL 

"(2)  Error  of  the  court  in  refusing  to  grant 
plaintiff  in  error  a  continaaaca  of  said  term 
of  court  at  which  this  cause  waa  tried,  on  ac- 
count of  tbe  jury  panel  being  diaqualifled  to 
serve  as  jurors  in  said  cause. 

"(3)  Error  of  the  court  in  admitting  evidence 
on  the  part  of  defendants  over  the  objections 
and  exceptions  of  plaintiff. 

''(4)  Error  of  the  court  In  instructing  the  Ju- 
ry and  in  refusing  to  give  certain  requested  In- 
structions." 

[1]  Plalntifrs  first  and  third  assignments 
may  be  considered  together,  for  under  tbe 
first  it  contends  that  tbe  pleadings  did  not 
state  a  defense,  and  under  the  third  that  the 
evidence  admitted  by  tbe  court  explaining  the 
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nature  of  the  deposit  was  Inadmissible.  The 
general  rule  Is  that  stated  by  this  court  in 
the  case  of  American  National  Bank  of  Stlg- 
ler  T.  Funk,  172  Paa  1078,  I*  R.  A.  1918F, 
1187.  The  first  paragraph  of  the  syllabus  is 
as  follows: 

"A  deposit  slip  issned  by  a  bank  U  but  prima 
facie  evidence  that  the  bank  received  the 
amount  of  the  deposit  on  the  date  shown  by  the 
deposit  slip.  It  has  the  same  force  and  effect  as 
that  of  any  other  form  of  receipt,  and  is  open 
to  explanation  as  to  the  conditions  surrounding 
the  deposit,  and  the  circumstances  under  which 
it  was  givoi  may  be  inquired  into." 

See,  also.  Hough  v.  First  Nat  Bank  of 
Oelweln,  173  Iowa,  48,  155  N.  W.  163;  Keen 
T.  Beckman  et  al.,  66  Iowa,  672,  24  N.  W. 
270;  First  Nat.  Bank  of  Union  Mills  v.  Clark, 
134  N.  Y.  808,  32  N.  E.  88,  17  L.  E.  A.  680; 
Davis  T.  Lenawee  County  Savings  Bank,  53 
Mich.  163,  18  N.  W.  629:  Stair  v.  Tork  Na- 
tional Bank,  55  Pa.  364,  03  Am.  Dec.  759. 

Counsel  for  plaintiff  concedes  this  to  be 
the  general  rule,  but  is  under  the  Impression 
that  the  facts  In  the  case  at  bar  do  not  bring 
It  within  the  rule,  and  in  support  of  his  posi- 
tion says  that  the  defendant  Oklahoma  State 
Bank  should  not  be  permitted  to  contend  that 
the  deposit  was  a  conditional  one,  since  It 
carried  it  on  its  books  for  a  long  time  as  a 
deposit  due  and  owing  to  the  plaintlll  with- 
out condition  of  any  kind,  and  that  when  the 
account  was  later  transferred  to  the  Citizens' 
State  Bank,  and  that  bank  continued  to  use 
the  books  of  the  said  Oklahoma  State  Bank 
and  later  transferred  its  account  to  a  new 
book,  it  became  a  written  contract  to  pay 
and  was  not  open  to  explanation  by  parol 
evidence.  No  authorities  are  cited  in  support 
of  this  view,  and  we  have  been  unable  to  find 
any  which  take  this  case  out  of  the  general 
rule.  We  agree  with  counsel  that  the  way 
the  account  originated  was  not  in  accord  with 
good  banking,  and  doubtless  had  the  effect  of 
deceiving  the  bank  commissioner,  as  it  was 
r^wrted  to  the  banking  departments  as  an 
asset  of  the  plnintifl  bank  and  a  liability  of 
the  defendant  bank;  but  when  it  is  conceded, 
for  the  sake  of  argument,  that  these  banks 
were  not  authorized  to  create  a  flctitions  ac- 
count. It  does  not  help  plaintiff's  case.  The 
account  was  created  at  the  instance  of  Its 
own  officer,  and  it  wUl  not  be  permitted  to 
receive  the  benefit  of  his  acts  and  at'  the 
same  time  be  relieved  of  its  burdens.  Plain- 
tiff had  not  actually  deposited  any  money 
in  the  defendant  bonk,  and  it  cannot  take  ad- 
vantage of  its  own  wrong,  and  certainly  can- 
not be  held  to  be  a  depositor  In  good  faith, 
notwithstanding  the  fact  that  the  defendant 
banks  were  parties  to  such  wrongful  conduct. 


[2]  There  is  no  merit  in  plaintiff's  second 
assignment  of  error,  wherein  it  is  urged  that 
the  court  erred  in  refusing  to  grant  the 
plaintiff  in  error  a  continuance.  We  have 
carefully  examined  the  record  and  fail  to 
find  that  any  such  motion  was  filed;  but,  on 
the  contrary,  when  the  case  was  called  for 
trial,  both  plaintiff  and  defendants  announced 
ready  for  trial,  and  no  objection  whatever 
was  made  to  the  jury  panel. 

[3]  We  have  carefully  examined  the  In- 
structions given  by  the  court,  and  find  that 
the  Issues  were  fairly  and  correctly  submitted 
to  the  Jnry.  Particular  complaint  Is  made 
of  the  following  instruction: 

"If  you  believe  from  the  evidence  that,  when 
the  Citizens'  State  Bank  of  Altus  assumed  the 
payment  of  this  deposit  to  the  plaintiff,  it  agreed 
to  pay  only  snch  sum  thereon  as  it  collected 
from  J.  Ei.  Ernst  on  his  note,  then  it  would  not 
be  liable  to  the  plaintiff  for  any  sum  except  the 
$25  which  it  lias  tendered.  The  vital  question 
on  this  phase  of  the  case  is:  Upon  what  condi- 
tion and  by  what  character  of  agreement  did 
the  defendant  the  Citizens'  State  Bank  of  Al- 
tus assume  and  agree  to  pay  this  deposit?  On 
this  issue  the  burden  of  proof  is  on  the  defend- 
ant Citizens'  State  Bank." 

We  do  not  think  this  instruction  was  prej- 
udicial as  it  was  based  upon  the  evidence,  the 
testimony  of  the  officers  of  the  Citlsens'  State 
Bank  being  that  when  the  d^Ktsits  of  the 
Oklahoma  State  Bank  were  taken  over,  it 
objected  to  taking  over  this  deposit,  where- 
upon it  was  notified  by  the  Oklahoma  State 
Bank  of  the  fact  that  said  deposit  was  con- 
ditional and  was  to  be  paid  only  out  of  the 
proceeds  of  the  J.  HL  Ernst  note.  The  Citi- 
zens' State  Bank  collected  $250  on  the  Ernst 
note,  and  had  theretofore  paid  plaintiff's 
draft  on  it  for  $225.  The  de^iosit  was  condi- 
tionally.  made,  and  nothing  had  transpired 
to  change  the  nature  thereof,  and,  whUe  we 
do  not  hold  that  the  liabUlty  of  the  Citizens' 
State  Bank  rests  on  its  agreement  with  the 
Oklahoma  State  Bank,  we  are  of  the  opinion 
that,  since  the  deposit  was  shown  to  be  con- 
ditional, the  error,  if  any,  tn  the  instruction, 
was  harmless. 

We  have  examined  the  specially  requested 
instructions,  and,  in  so  far  as  correct  prop- 
ositions of  law  are  stated  tiiereln,  fhey  are 
covered  in  the  general  charge. 

After  a  careful  consideration  of  all  the 
evidence  in  the  case,  we  are  of  the  opinion 
that  the  Jury  returned  the  only  verdict  that 
it  could  under  the  law,  and  the  judgment  la 
therefore  affirmed. 

OWEN,  0.  J.,  and  KANB,  HARRISON. 
PITCHFORD,  JOHNSON,  and  UetlEIlSL, 
JJ.,  ooncnr. 
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case  and  a  verdict  is  returned  within  the  iasues 
and  is  reasonably  supported  by  the  evidence,  it 
will  not  be  disturbed  on  appeal  u  view  of  Rer. 
Laws  1910,  {  4791. 


CITY 


05  Old.  227) 

O'NEIL  ENGINEERING  CO.  et  al.  t, 
OF  LEHIGH.     (No.  6454.) 

(Sopreme  Court  of  Oklahoma.     May  18,  1919. 
Rehearing  Denied  July  22,  1919.) 

(Bvllabu*  hv  t\e  Court.) 

1.  New  Tkial  «=all7(3)— JtrBisDicxioir. 

A  court  of  general  jurisdiction  has  the  pow- 
er to  set  aside  the  verdict  of  a  jury  and  grant 
a  new  trial  any  time  during  the  term  at  which 
the  verdict  was  received  upon  proper  showing. 

2.  Affcal  aitd  Esbob  «=>977(8)— Nkw  Tsiai. 
«=9e— Gbaktinq  or  Nbw  TbiaI/— Rsvikw. 

The  granting  of  a  new  trial  is  largely  with- 
ia  the  aound  discretion  of  the  trial  court,  and 
the  action  of  the  trial  conrt  in  granting  a  new 
trial  will  not  be  disturbed  by  this  court  unless 
it  clearly  appears  that  this  discretion  was 
abased. 

8.  OonBTB  4=399(1)  —  Law  or  tbb  Oasb  — ' 
GSART  OF  N«w  Tbialt-Fihaixtt. 
Error  of  the  trial  court  in  setting  aside  the 
verdict  of  a  Jury  and  granting  a  new  trial, 
where  the  conrt  has  jurisdiction  so  to  do,  un- 
less appealed  from  or  otherwise  reviewed  accord- 
ing to  the  forms  of  law,  becomes  final,  and 
sach  error  cannot  be  availed  of  by  the  litigant 
prejudicially  affected  in  a  sabseqaent  trial  of 
the  same  cause. 

4.  PsmciPAI.  AND  Sttbett  «=399— Imuatx- 
BiAL  Chanok  iit  Pbotisions  or  BORU— Br- 
ncr. 
Where  S.  signs  a  surety  bond  reciting, 
"Whereas,  said  principal  has  entered  into  a 
certain  written  contract  with  the  obligee  by 
tbe  terms  of  which  said  principal  agrees  to  pre- 
pare and  furnish  complete  plans  and  specifica- 
tions, and  to  provide  competent  superintendence 
for  Uie  oonstmction  and  erection  of  a  system 
of  whterwoiln  and  electric  light  plant,  and  said 
principal  farther  guarantees  that  the  total  cost 
of  the  construction,  erection  and  completion  of 
said  system  and  plant  will  not  exceed  $49,000," 
kM,  that  a  diangv  in  the  contract  by  the  sub- 
stitution of  the  old  pole  line  of  a  then  existing 
dectric  light  plant  in  Keu  of  the  erection  of 
the  pole- line  mentioned  in  the  contract  was  an 
immaterial,  cbange,  and  did  not  result  in  re- 
leaidng  S.  from  liability  on  the  bond,  when  it 
did  not  appear  that  the  cost  of  the  old  Hne  was 
greater  than  the  i>ole  line  mentioned  in  the  con- 
tract. 

5.  Apfeai,  and  Ebbob  9=»1047(1),  1064(1)— 

IHSUBSTAHTIAI,  BBBOB— AtFIBMANCK. 

If,  after  an  examination  of  the  entire  rec- 
ord, it  does  not  appear  that  the  improper  ad- 
mission or  rejection  of  evidence,  or  the  mis- 
directioD  of  the  jury,  had  probably  resulted  in 
a  miscarriage  of  justice,  or  a  denial  of  the  sub- 
stantial rights  of  the  litigants,  the  judgment  of 
the  trial  conrt  will  not  be  reversed  on  appeaL 

(Additional  SyUabut  by  Editorial  Staff.) 

6.  Ajpbkai.  and  Ebbob  «=»1170<1)— yBBOior— 
Bbvibw. 

Where  the  court  hears  all  the  evidence  and 
fairly    instructs  on   the  law  applicable  to  the 


Error  from  District  Court,  Atoka  County ; 
Robt  M.  Ralney,  Judge. 

Action  by  the  City  of  Leblgh  against  tbe 
O'Nell  Engineering  ComiMtny  and  the  South- 
ern Surety  Company.  Verdict  for  plaintUT 
against  defendant  O'Nell  Engineering  Com- 
pany and  In  taror  of  the  defendant  Surety 
Company,  and  a  new  trial  granted  as  to  tbe 
O'Nell  Engineering  Company,  and  plalntllTs 
motion  for  a  new  trial  as  to  tbe  Southern 
Surety  Company  granted,  and  verdict  tot 
plaintiff  against  both  defendants,  and  they 
bring  error.     Affirmed. 

Bee,  also,  169  Pac.  497. 

J.  O.  Ralls,  of  Atoka,  for  plaintiffs  in  er- 
ror. 

Cteorge  Trice^  of  Coalgate,  for  defendant  in 
error. 

PrrCHFORD,  J.  This  action  was  com- 
menced in  tbe  district  conrt  of  Atoka  coun- 
ty, Okl..  on  the  23d  day  of  April,  1910,  by  the 
dty  of  Lehigh,  hereinafter  designated  as 
plaintiff  against  tbe  O'Nell  Engineering  (Tom- 
pany  and  the  Southern  Surety  (Company 
hereinafter  designated  as  defendants.  It  is 
claimed  by  the  plaintiff  that  on  the  25tb 
day  of  Jnly,  A.  D.  1908,  tbe  defendant  O'Nell 
Engineering  Company  entered  Into  a  certain 
contract  with  the  plaintiff  for  the  prepara- 
tion of  plans  and  specifications  and  construc- 
tion of  a  system  of  waterworks  and  an  elec- 
tric light  plant  for  the  said  town ;  that  by  the 
terms  of  said  contract  tbe  defendant  O'Nell 
Engineering  Company  obligated  itself  to  pre- 
pare and  furnish  complete  plans  and  speci- 
fications for  the  construction  and  equipment 
of  a  waterworks  system  and  an  electric  li^t- 
plant  for  the  town  of  Leblgh,  and  to  submit  - 
an  estimate  of  the  cost  of  said  waterworks 
system  and  electric  light  plant,  and  to  make 
such  changes  as  should  be  desired  by  the 
plaintiff,  and  to  guarantee  said  estimate  by 
a  good-  and  sufficient  surety  bond.  Tbe  de- 
fendant O'Nell  Engineering  Company  was  to  - 
employ  all  labor,  collect  all  material  neces- 
sary for  the  construction  of  the  said  water- 
works system  and  electric  light  plant,  and  • 
to  furnish  competent  superintendence'  for 
the  construction  of  the  same.  As  a  con-  - 
slderation  for  said  contract,  the  town  of 
Lehigh  agreed  to  pay  the  defendant  O'Nell 
Engineering  Company  for  its  services  10  per 
cent,  of  the  entire  cost  of  material,  labor, 
machinery,  and  aU  other  things  going  Into  - 
the  cost  of  tbe  construction  of  said  work; 
that  under  said  contract  the  defendant 
O'Nell  Engineering  Company  prepared  tbe 
plans  and  spedflcations  for  the  construction 
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of  said  waterworks  system  and  electric  light 
plant,  and  also  furnished  to  the  city  an  es- 
timate of  the  cost  of  the  same;  that  said  es- 
timate estimated  the  cost  of  construction  of 
the  said  waterworks  system  and  electric 
light  plant  at  the  gross  sum  of  $49,000. 

On  the  25th  day  of  August,  1009,  the  de- 
fendant O'Neil  Engineering  Company  and 
the  defendant  Southern  Surety  Company 
made  and  executed  a  certain  contract  bond 
for  the  faithful  performance  of  all  the  terms 
of  the  ahove-mentioned  contract,  and  fur- 
ther giiurunteeing  that  the  total  cost  of  the 
construi-tion,  erection,  and  completion  of  said 
waterworks  system  and  electric  light  plant 
should  not  exceed  tiie  sura  of  140,000. 

It  Is  charged  that  the  defendant  O'Neil 
Engineering  Company  failed  to  keep  and 
perform  Us  said  coutrnct,  and  failed  to  keep 
and  |H>rfonn  the  conditions  of  the  bond  above 
mentioned;  that  it  failed  to  furnish  and 
Install  certnlo  items  tlierein  mentioned  of 
the  total  value  of  $2:^.50,  and  that  It  further 
defaulted  in  Its  contract  and  bond,  in  that 
It  did  not  construct,  erect,  and  complete  said 
watern'orks  system  and  electric  light  plant 
at  a  cost  of  not  less  than  $49.000 ;  tliat.  In  ad- 
dition to  the  failure  to  furnish  the  items 
above  mentioned,  the  plnlntllT  had  been  com- 
pelled to  spend  the  sum  of  $5a,0o7.13.  making 
an  excess  over  the  guaranteed  estimate  of 
the  sum  of  $4,205.71,  for  which  sum  the 
plaintiff  asked  Judgment 

The  defendant  O'Neil  Engineering  Com- 
pany denied  the  right  of  the  plaintiff  to  re- 
cover, for  the  reason,  as  charged  by  the  de- 
fendant, that  the  contract  had  been  changed 
so  Uiut  there  should  be  constructed  a  water- 
works s.vsteffi,  but  not  any  electric  tight  sys- 
tem; and  charged  that  the  contract  bad 
been  abandoned  as  to  the  electric  light 
system,  except  as  to  engine  and  generator, 
and  that  the  defendant  was  released  from  its 
obligation  to  8U|)erintt>nd  and  supervise  and 
furnish  labor  for  the  construction  of  an  elec- 
tric llglit  plant,  except  as  to  said  engine  and 
geuerntor:  and  charged  that  the  plaintiff 
purc-haHed  an  electric  light  system  already 
standing  and  constructed  and  in  existepce  in 
lieu  of  the  ele«-trlc  light  system  designated 
and  contemplated  In  the  original  contract, 
and  that  In  purchasing  the  same  paid  there- 
for the  sum  of  $8,730:  and  charged  that  the 
electric  light  system  was  estimated  in  de- 
fendant's plans,  specifications,  contracts,  and 
bonds,  not  including  engine  and  generator, 
at  $4,479  for  construction,  and  that  the 
purchnKe  of  said  plant  was  in  lieu  of  oou- 
structlng  such  a  system ;  that  there  was  not 
any  agreement  made  between  the  partlev 
tliereafter  as  to  tlie  electric  light  plant,  and 
that  thereby,  so  far  as  the  contract  for  the 
spedflcatlons  and  construction  of  the  electric 
light  system  was  concerned,  said  contract 
was  obligated,  and  claimed  that  the  changes 
In  the  contract  released  the  bond  sued  upon. 


and  demanded  Judgment  against  tbe  plaintiff 
in  tbe  snm  of  $1,080^  for  commissions  ronain- 
Ing  unpaid. 

The  answer  filed  by  the  Sontbem  Surety 
Company  was  practically  tbe  same  as  that 
filed  by  its  codefendant.  On  the  12th  day 
of  November,  1910,  the  case  was  tried  and  a 
verdict  returned  in  favor  of  the  dty  of 
Lehigh  against  the  O'Neil  Engineering  Com- 
pany for  the  sum  of  $1,000  and  In  favor  of 
the  Southern  Surety  Company,  whereupon  It 
appears  a  new  trial  was  granted  as  to  tbe 
O'Neil  Engineering  Company  without  pro- 
test On  the  17tb  day  of  Novemlier,  1010, 
the  plaintiff  filed  a  motion  for  a  new  trial 
as  to  the  Southern  Surety  Company.  On 
tbe  23d  day  of  January,  1011.  tbe  Southern 
Surety  Company  moved  to  strike  tbe  motion 
for  a  new  trial  from  the  files,  fur  the  reason 
It  was  not  filed  in  time.  On  the  Stb  day  of 
January,  1912,  the  motion  to  strike  tbe  mo- 
tion for  a  new  trial  was  overruled,  and  new 
trial  granted  as  to  the  ijoutbem  Surety  Cono- 
pany,  to  which  the  surety  company  duly  ex- 
cepted. On  the  7th  and  Stb  days  of  July, 
1913,  the  cause  was  again  tried  before  a 
Jury,  and  a  verdict  was  returned  in  favor 
of  the  plaintiff  and  against  both  the  defend- 
ants in  the  sum  of  $4,295.71.  The  defend- 
^unts  appeal. 

The  aisalgnments  of  error  are  numerous, 
reaching  to  the  numlier  of  40.  As  we  view 
tbe  questions  Involved,  we  deem  it  unneces- 
sary to  consider  the  aKsignmeuts  of  error  in 
the  order  they  are  presented,  but  will  con- 
tent ourselves  with  three  proiioRltiona,  to 
which  all  of  tbe  assignments  are  directed, 
either  directly  or  Indirectly: 

First  Did  tbe  court  err  in  granting  a  new 
trial  as  to  tbe  defrmlant  Southern  Sun-ty  C<im- 
pany  ;  tbe  motion  for  a  new  trial  not  being  filed 
In  time? 

Secoud.  Was  there  a  material  diange  in  tbe 
contract? 

Third.  Did  the  court  commit  error  In  the  in- 
structions Klven,  or  refusing  to  give  instrue- 
tions  asked  for  by  the  defendants? 

We  win  consider  these  points  In  the  order 
named. 

11-3]  Did  the  court  err  In  granting  a  new 
trial  as  to  the  defendant  Southern  Surety 
Company?  We  have  seen  that  the  verdict 
was  returned  on  the  12th  day  of  Novemlter, 
1910,  and  that  the  motion  for  a  new  trial 
was  not  filed  by  the  plaintiff  nnttl  the  ITtli 
day  of  November.  Under  section  6267,  It. 
L.  1910,  the  district  court  shall  have  power 
to  vacate  or  modify  its  own  Judgments  or 
orders  at  or  after,  the  term  at  which  sncb 
Judgment  order  was  made. 

First  By  granting  a  new  trial  for  the 
cause  within  the  time  and  in  the  manner 
prescribed  in  section  6036.  Section  5035  pro- 
vides that  the  application  for  a  new  trial 
must  be  made  at  the  term  the  verdict,  re- 
port, or  decision  Is  rendered,  and,  except  tor 
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the  cause  of  newly  dlBcorered  evidence,  ma' 
terlal  for  the  party  applying,  wtaldi  he 
could  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial  or  impos- 
sibility of  making  a  case-made,  within  three 
days  after  the  verdict  or  dedsion  was  ren- 
dered, unless  unavoidably  prevented.  Hie 
attorney  for  the  plaintiff  filed  a  statement  of 
facts  explaining  why  the  motion  for  a  new 
trial  was  not  filed  within  three  days,  and  up- 
on bearing  the  new  trial  was  granted.  The 
granting  of  new  trials  Is  largely  wlthlo 
the  discretion  of  the  trial  court,  and,  unless 
It  Is  clear  the  trial  court  In  making  the  or^ 
der  erred  upon  a  pure  and  unmixed  question 
of  law,  the  Judgment  granting  a  new  trial 
ought  to  be  affirmed.  Adams  t.  King,  170 
Pac.  912;  Badger  U>r.  Co.  v.  Rhoades,  26 
Okl.  261,  109  Pac.  802;  McBride  v.  O.  K. 
Houck  Platao  Co.,  169  Pac.  889.  Here  a 
question  arises.  Is  the  defendant  surety 
company  In  a  position  to  insist  upon  error 
of  the  court  in  granting  the  new  trial? 
While  it  is  true  exceptions  were  taken  to  the 
action  of  the  court  at  the  time,  there  the 
surety  company  stopped;  no  further  steps 
were  taken.  In'  Underwood  v.  Sledge,  27 
Ark.  295,  it  was  held  that  a  court  has  con- 
trol over  Its  orders  and  Judgments  during  the 
term  In  which  they  are  made,  and  for  snffl- 
dent  cause  may  modify  or  set  them  aside; 
that  It  wlu  good  policy  in  the  law  to  allow 
courts  an  hour's  reflection,  time  to  revise 
hasty  action,  correct  mistakes,  and  review 
such  error  as  they  may  have  fallen  Into  for 
want  of  sufficient  consideration,  and  to  this 
end,  they  have,  during  their  respective  terms, 
to  make  up  their  records  and  fully  consider 
the  propriety  of  their  Judgments,  and  to  re- 
view and  correct  any  uiistakes,  errors,  or 
Indiscretions  into  which  they  may  have  fall- 
si  during  the  terms,  and  when  such  revision 
Is  had  the  action  of  the  court  and  the  record 
stand  precisely  as  if  no  such  former  mistake 
or  erroneous  Judgment  had  ever  been  given 
or  entered.  It  was  further  held  that  If  dur- 
ing the  term  the  court,  for  sufllcient  cause, 
or  even  without  cause,  sees  fit  to  set  aside 
■ocb  Judgment,  its  benefits  are  lost  to  him 
in  whose  favor  it  was  rendered.  This  ques- 
tion has  probably  been  as  exhaustively  and 
as  ably  treated  by  our  own  court  as  by  any 
In  the  United  States.  In  the  case  of  Todd  v. 
Orr  et  al.,  44  Okl.  459,  145  Pac.  393,  Sharp. 
C.  (afterwards  Chief  Justice),  uses  the  fol- 
lowing language: 

"The  power  of  a  court  of  record,  daring  the 
term  at  which  rendered,  to  control  its  ordprs, 
Judgmrnta,  and  decrees  made  during  the  term 
is  of  far-reacbing  importance.  That  audi  au- 
thority should  be  possessed  by  trial  courts  of 
general  Juriadiction  must  be  conceded.  Any 
other  view  would  so  fetter  and  paralyze  the 
power  of  the  courts  that  they  must  frequently  do 
wrong,  from  mere  inability  to  do  right.  We  do 
not  believe  it  was  tbe  intention  of  the  Legisla- 
tuTC  either  to  destroy  or  impair  the  exercise  of 


such  authority,  nor  does  the'  lanRnage  of  the 
statute  so  indicate.  As  we  have  seen,  from  tbe 
early  days  of  the  common  law.  the  riicht  has 
been  recognbsed.  It  is  a  necessary  and  inher- 
ent power  pertaining  to  tbe  courts  in  the  ad- 
ministration of  justice  that  the  very  end  and 
object  of  thoir  institution  may  not  be  defeated. 
The  rule  laid  down  by  thp  court  in  T.nng  v. 
Board  of  County  Commisaii^ncni.  5  Okl.  128 
[47  Pac.  ]0(R].  being  against  both  sound  rea- 
son and  the  great  wditht  of  authority,  should 
be  and  is  expressly  overruled.  The  extrnordt- 
nary  power  thus  recognised  to  exist  should  be 
exercised  sparingly,  and,  we  may  add,  upon  due 
notice  to  the  parties,  or  at  the  time  when  the 
verdict  is  rendered.  This,  that  tb<>  losing  liti- 
gant may  have  time  and  opportnnity  to  except, 
and.  if  desirous,  appeal  from  the  court's  action. 
"The  court  having  the  inherent  Hxht  to  va- 
cate the  judgment  (though  Its  action  n-as  sub- 
ject to  review  on  appeal),  and  its  onler  having 
been  aoqniesced  In  without  form  of  objection, 
it  is  final,  for  it  is  a  principle  needing  no  cita- 
tion of  authorities  in  its  support  that,  where  a 
court  bas  jurisdiction,  it  has  a  riftbt  to  decide 
every  question  which  occurs  in  the  cause:  and 
whether  its  decision  be  correct  or  otlierwise. 
Its  judgment,  until  reversed.  Is  recarcleil  as 
binding.  •  •  •  That  the  court  erred  or  gave 
an  erroneous  reason  for  its  conclusion  is  im- 
material. Having  exercised  its  power,  however 
prompted,  the  efl'ect  was  to  vacate  and  set 
aside  the  judgment.  No  appeal  havinf!  been 
prosecuted  from  this  order,  it  has  become  finaL" 

[4]  Second.  Was  the  contract  chnnsed  aft- 
er the  execution  of  the  surety  bond?  The 
defendants  contend  that  the  construction  of 
the  electric  light  plant  was  eliminated  from 
the  contract,  and  that  practicntly  all  that 
was  left  for  the  defendant  engineering  com- 
puny  to  superintend  was  the  system  of  water- 
works: that  tbe  contract  bad  been  changed 
by  tbe  city  purchasing  the  electric  llglit  plant 
already  installed;  and  that  by  mim>n  of  the 
change  In  the  contract  the  Southern  Surety 
Company  was  released  from  any  liability  on 
the  bond.  The  pislntlff  contends  that  In 
purchasing  the  light  plant  then  existing  It 
was  understood  and  agreed  to  by  the  defend- 
ant engineering  company  prior  to  the  expi-u- 
tion  of  the  bond,  and  It  was  understottd  that 
the  amount  paid  for  the  light  iihint  was  to  be 
included  in  tbe  149,000  guarantpetl  by  the 
defendants  as  being  tbe  amount  within  which 
tbe  waterworks  and  electric  llgiit  pluiits 
should  be  constructed.  This  was  a  qucxiloa 
purely  for  the  Jury.  The  evidence  on  the 
part  of  the  plaintiff  tended  to  show  that  this 
item  was  included  in  tbe  contract  As  we 
have  seen,  the  contract  between  the  pluin- 
tiff  and  the  defendant  was  entered  Into  on 
the  25th  day  of  July,  100&  The  plaus  and 
specifications  covering  the  system  of  water- 
works and  electric  light  plant  were  submitted 
on  December  31,  1008.  The  bond  executed  by 
tbe  Southern  Surety  Company,  guaranteeing  ' 
the  work  within  the  limits  specified,  was  ex- 
ecuted on  tbe  25th  day  of  August,  lOUU.  On 
the  2d  day  of  January,  1909,  the  plaintUt 
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wrote  to  the  defendant,  O'Nell  EMglneerlng 
CJompany,  the  loJlcwlng  letter: 

"The  specificadons  of  the  waterworks  and 
light  plant  for  this  place  as  fnrnished  b7  you 
are  received  and  filed.  Please  furnish  a  detail- 
ed statement  showing  the  estimated  cost  of  each 
item  as  well  as  the  total  cost  of  the  plant.  As 
soon  as  the  statement  is  received,  the  council 
will'  take  the  nedksa&Tj  steps  for  calling  the 
bond  election." 

On  July  26,  1908,  the  following  letter  was 
written  by  the  defendant  O'Neil  Engineering 
Company  to  the  plaintiff: 

"Should  you  desire  to  omit  from  contract 
dated  July  25,  1908,  the  construction  of  the 
electric  light  system,  there  will  be  no  charges 
dae  OS  for  the  preliminary  work  done  by  us  in 
connection  therewith,  and  for  such  plans  and 
speclficationa  aa  refer  to  the  electric  Ughting 
system." 

On  Angnst  9,  1909,  the  defendant,  O'Neil 
Engineering  Company,  wrote  the  following 
letter  to  the  plaintiff: 

"In  accordance  with  the  terms  of  paragraph 
7  of  our  contract,  we  are  entitled  to  1  per  cent, 
of  the  estimated  cost  of  $49,000,  and  we  here- 
with inclose  biU  for  $490.00." 

On  September  14,  1909,  the  plaintiff  wrote 
to  the  defendant,  O'Nell  Engineering  Com- 
pany as  follows: 

"I  am  inclosing  draft  for  $402.50.  Tour  es- 
timate is  $49,000,  less  $8,700.00  for  pole  lines, 
leaving  $40,250.00,  which  you  are  entitled  as 
per  your  agreement  that  you  would  not  diarge 
commission  on  the  purchase  price  of  the  pole 
lines,  1  per  cent  making  $402.60." 

On  September  18,  1909,  the  following  an- 
swer was  sent  by  the  defendant  O'Nell  £:n- 
gineerlng  Company: 

"We  beg  to  acknowledge  receipt  of  yours  of 
the  14th  inclosing  check  for  $402.R0.  Our  mis- 
take in  billing  you  for  the  larger  amount  was 
due  to  having  added  In  the  cost  of  the  pole  line- 
material  in  our  estimated  cost  and  in  failing  to 
eliminate  that  item  in  making  up  our  charge." 

On  April  16,  1909,  the  electric  light  plant 
then  existing  in  Lehigh  was  appraised.  M. 
Griffin  O'Neil,  president  of  the  O'NeU  En- 
gineering Company,  was  selected  by  the 
city  as  one  of  the  appraisers,  and  the  plant 
was  appraised  at  $8,760.  The  Issue  as  to 
whether  or  not  It  was  understood  and  agreed 
by  and  between  the  parties  that  the  change 
was  made  before  the  execution  of  the  bond, 
and  whether  or  not.  Including  this  change, 
the  waterworks  system  and  the  electric  light 
plant  should  not  cost  exceeding  $49,000,  was 
fairly  submitted  to  the  Jury  and  fully  cov- 
ered by  the  fifteenth  instruction  given  by  the 
court  as  follows: 

'  "Evidence  has  been  introduced  before  you 
tending  to  prove  that  there  were  several  esti- 
mates made,  and  that  changes  were  made  in  the 
original  estimate.  It  is  contended  by  the  plain- 
tiff that  the  eost  ot  a  part  of  the  electric  light 


plant  in  the  sum  of  $8,7S0  wag  included  in  the 
estimate  made  by  the  defendant  O'Neil  Ehigi- 
neering  Company,  under  which  the  waterworks 
system  and  the  electric  light  plant  were  con- 
structed. The  defendant  contends  that  it  was 
not  included,  but  that  it  was  excluded.  In  this 
connection,  you  are  instructed  that  you  are  to 
determine  from  the  evidence  whether  or  not  it 
was  included,  and  if  you  find  that  it  was,  yon 
may  consider  this  item  in  determining  whether 
or  not  the  cost  of  construction  exceeded  the  es- 
timate." 

We  are  unable  to  see  how  the  court  could 
make  this  Issue  plainer  to  the  Jury.  The  evi- 
dence on  the  part  of  the  plaintiff  was  that 
the  purchase  of  the  electric  light  plant  was 
thoroughly  discussed  prior  to  entering  Into 
the  contract  with  the  defendant,  and  that 
it  was  understood  between  the  parties  that 
the  purchase  might  be  made.  When  the 
plant  was  valued,  the  plaintiff  selected  as  its 
representative,  Mr.  O'Neil,  the  president  of 
the  defendant  engineering  company,  and  in 
the  letter  of  September  17, 1909,  supra,  the  de- 
fendant, at  the  time  the  draft  for  $402JS0  was 
sent  by  the  plaintiff  was  informed  that  the 
estimate  was  $49,000,  less  the  $8,760  for  pole 
lines  which  would  leave  $40,250  to  which  the 
defendant  was  entitled  as  commissions  as 
per  the  contract.  There  was  no  question  at 
the  time  raised  by  the  defendant  O'Neil  Ed- 
glneering  Company  that  this  amount  was  not 
correct  and  it  is  clearly  shown  that  the  pur- 
chase price  of  the  electric  light  plant,  to  wit, 
$8,760,  added  to  the  $40,250,  makes  exactly 
$49,000.  Besides  we  are  unable  to  see  where- 
in there  was  any  material  change.  The  de- 
fendants cont«id  that  the  contract  called  ' 
for  plans  and  specifications  for  the  construc- 
tion of  a  waterworks  and  electric  light  sys- 
tem to  be  erected  and  constructed  and  con- 
tend further  that  purchasing  the  poles  al- 
ready erected  in  lieu  of  erecting  the  poles 
released  the  surety  from  liability  under  the 
bond,  and  In  support  of-  their  contention  Cite ' 
a  long  array  of  authorities. 

In  view  of  our  conclusions,  It  is  unneces- ' 
sary  to  differentiate  the  authorities  present-  • 
ed,  and  show  their  inapplicability  to  the  case  ' 
at  bar.    There  is  no  showing  that  it  cost ; 
more  to  buy  new  poles,  dig  the  holes,  and' 
erect  the  poles  and  stretch  the  wire  than  to  ■ 
buy  poles  already  erected  to  which  the  wires 
were  attached.    The  plaintiff  had  a  right  to 
suppose  that  the  defendant  O'Nell  Engineer- 
ing Company  was  skilled  in  planning,  design-  ' 
ing,  and  executing  the  work  provided  for  in 
the  contract,  and  that  It  possessed  a  practi- 
cal knowledge  of  all  the  details  appertaining  - 
to  the  woric.    It  was  supposed  to  be  familiar 
vrith  the  qualities  of  the  materials  to  be 
used  and  their  cost,  and,  further,  that  it  pos- 
sessed the  requisite  skill  and  ability  to  en- 
able  it  to  perform  the  contract  with  care, 
skill,   and  ability,  and   not  to  exceed   the 
snm  named.    It  is  not  to  be  supposed  that 
the  plaintiff  possessed  this  knowledgew    It 
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It  had,  tliere  would  have  been  no  necessity 
for  the  employment  of  the  defendant.  Be- 
sides, it  would  appear  ratlier  unusual,  and 
would  have  reached  the  degree  of  stultifica- 
tion on  its  part  if  the  city  In  the  first  tn- 
atence,  being  so  careful  in  employing  the 
defendant  engineering  company,  and  require 
Ing  that  plans  and  specifications  for  the  work 
and  awarding  the  contract  and  for  superin- 
tending the  entire  work  be  first  submitted, 
and.  In  addition  thereto,  requiring  a  bond 
that  the  work  should  not  exceed  |49,000, 
should,  without  any  apparent  reason  change 
the  entire  contract  and  defeat  the  very  pur- 
poses of  the  bond.  It  is  a  well-settled  prin- 
ciple of  law  that  immaterial  changes  which 
do  not  alter  the  general  diaracter  of  the  work 
contemplated  by  the  contract,  or  the  general 
character  of  the  materials  necessary  for  its 
execution,  do  not  result  In  releasing  the 
surety  from  liability  on  the  bond.  C.  J.  vol. 
9,  p.  858;  Fransloli  t.  Thompson  et  aL,  65 
Wash.  259,  104  Pac.  278.  The  contract  pro- 
Tided  for  changes.  This  fact  was  Icnown  to 
the  surety  company,  at  least  it  is  to  be  pre- 
amned  that  It  had  notice,  as  reference  is 
made  to  the  contract  in  the  bond,  and  we 
find  that  the  contract  provided  that  changes 
nlgjit  be  made.  The  bond  was  executed  more 
than  one  year  after  the  execution  of  the 
contract  It  is  to  be  presumed  that  the  sure- 
ty executed  the  bond  with  full  knowledge  of 
aU  the  terms  of  the  contract.  Hlnton  r. 
Stanton,  11^  Ark.  207,  165  S.  W.  299. 

While  it  is  true  that  the  surety  Is  not  re- 
quired to  look  beyond  the  bond  as  to  its  lia- 
bfilty,  and  that  It  has  not  imdertaken  more 
tlum  is  therein  expressed,  and  If  alteratlcms 
or  changes  are  made  by  the  original  parties, 
whlcb  vary  and  alter  the  terms  of  the  orig- 
inal conbract  by  the  substltntlcm  of  other 
materials  than  those  called  for  in  the  con- 
tract, so  as  to  destroy  Its  identity  in  the 
matter  of  performance,  the  surety  Is  dls- 
diarged  If  the  alterations  were  made  without 
the  consent  of  the  surety;  but  where  the 
alteration  is  immaterial,  or  where  it  was 
provided  by  the  contract  and  within  the 
terms  of  the  contract,  and  where  the  cost  Is 
not  to  exceed  the  amount  mentioned  or  speci- 
fied In  the  original  contract,  the  surety 
would  not  be  released  from  liability  on  the 
bond,  in  which  It  was  guaranteed  that  the 
work  should  not  exceed  the  price  mentioned 
In  the  contract  and  bond.  Neuwlrth  et  at 
T.  Moydell  et  al.,  188  Mo.  App.  467,  174  S. 
W.  206 ;  JEtna  Indemnity  C!o.  v.  Caty  of  Uttle 
Bock,  89  Ark.  95,  116  S.  W.  960.  A  surety, 
rdying  co  the  defense  that  alterations  or 
Changes  had  been  made  by  the  original  par- 


ties to  the  contract,  has  the  burden  of  proT- 
Ing  that  the  changes  were  made.'  General 
Bonding  &  Casualty  Co.  y.  BeckTlUe  Ind. 
School  Dist.  (Tex.  Civ.  App.)  156  S.  W.  1161. 
[6,  6]  Did  the  court  commit  error  In  the 
instructions  given  and  in  refusing  to  give  the 
instruction  asked  for  by  the  defendants? 
We  have  examined  carefully  the  instruc- 
tions given  by  the  court,  as  well  as  the  in- 
structions asked  for  by  the  defendants  and 
refused,  and  conclude  that,  taking  the  in- 
structions as  a  whole,  we  fall  to  see  wherein 
the  substantial  rights  of  the  defendants  have 
In  any  way  been  affected.  In  a  case  of  this 
nature,  tried  by  able  attorneys,  where  a 
great  mass  of  testimony  was  Introduced, 
many  questions  of  law  jraised  during  the  prog- 
ress of  the  trial,  and  where  the  trial  court 
Is  compelled  to  decide  promptly  on  all  ques- 
tions presented,  having  in  view  the  expedi- 
tion of  business  in  the  court,  it  would  be  al- 
most Impossible  for  any  Judges  however 
learned  or  experienced,  to  be  able  In  every 
ruling  to  follow  the  very  letter  of  the  law 
In  every  Instance.  The  appellate  courts, 
recognizing  these  conditions,  have  wisely 
concluded  that  in  all  cases  where  on  an  ex- 
amination of  the  entire  record,  and  viewing 
the  instructions  as  a  whole,  they  can  see 
that  substantial  justice  has  been  done  in  the 
premises,  such  errors  are  regarded  as  harm- 
less, and  have  refused  to  reverse  the  Judg- 
ment of  the  trial  court. 

"Where  the  court  hears  all  of  the  evidence, 
•  •  •  and  fairly  Instructs  the  jury  on  the  law 
applicable  to  the  case,  and  a. verdict  is  return- 
ed within  the  issuea  and  is  reasonably  support- 
ed by  the  evidence,  the  same  will  not  be  dis- 
turbed on  appeal."  Ft  S.  &  W.  Ry.  Co.  v. 
Chandler  Cotton  Oil  Co.,  26  Okl.  82,  106  Pac. 
10. 

See  to  the  same  effect  Allen  v.  Shepherd, 
169  Pac.  1115;  Silurian  Oil  Co.  v.  MorreU. 
176  Pac.  964. 

Section  4791,  R.  L.  1910,  provides: 

"The  court  in  every  stage  of  action  must  dis- 
regard any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of 
such  error  or  defect" 

After  a  careful  review  of  the  entire  record, 
we  conclude  that  the  judgment  of  the  trial 
court  herein  Is  supported  by  the  evidence, 
and  that  if  the  court  committed  errors  they 
were  harmless. 

The  judgment  of  the  trial  court  is  there- 
fore affirmed. 

All  the  Justices  concur,  except  RAINEY, 
J.,  disqualified  and  not  participating. 
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TOWN  OP  RUSH  SPBINOS  rt  aL  y.  BENT- 
LET  et  aL     (No.  10000.) 

(Supreme  Court  of  Oklahoma.    Joly  1,  1910.) 
(Syttaliu  by  the  Court.) 

1.  MtmiCIFAL    COBPORATIONS    «3>846— lOOA- 

TJON  OP  Sewer  Rasin  and  Septio  Tank— 

Bvi  DBNCB— Injunction. 
In  an  action  brought  by  property  owners 
aKaiuat  a  town  and  its  officer*  to  enjoin  and  re- 
strain the  officeta  from  constructing  a  sewer 
basin  and  septic  tank  in  close  proximity  to 
tiieir  rmiiloncoB,  and  upon  the  trial  of  the  case, 
the  court  finds  that  the  location  of  the  sewer 
basin  and  septic  tank  as  proposed  would  emit 
obnoxious  otiors  sufficient  to  be  detected  by  and 
be  very  offensive  to  plaintiffs,  and  to  other  per- 
sons in  that  vicinity,  and  the  evidence  in  the 
case  is  sufficient  to  support  the  finding*  of  fart, 
and,  there  being  no  other  questions  involved, 
it  is  not  error  to  grant  such  injunction  based 
upon  auch  facta. 

2.  Appeal  and  Esbob  ^s>1012(1>— Findinos 
OF  Fact  bt  Court— Jitdoment— Review. 

In  a  case  properly  triable  to  the  court  witli- 
out  a  jury,  and  the  court  having  made  findings 
of  fact,  and  said  findings  of  fact  are  not  clear- 
ly against  the  weight  of  the  evidence,  and  the 
judgment  of  the  court  is  based  upon  the  find- 
ings of  fact,  the  judgment  of  the  trial  court 
will  not  be  disturbed  on  appeal 

3.  NuiaANCE  «=>13,  77— PoBUO  Nuisancb— 

E<{U1TT  JUBIBOICTION. 

As  a  general  rule,  court*  of  equity  have 
power  to  give  relief  against  either  public  or 
private  nuiHances  by  compelling  the  abatement, 
or  restraining  the  continuance  of  the  existing 
nuisance,  or  enjoining  the  commission  or  estab- 
lishment of  a  contemplated  nuisance. 

Appeal  from  District  Court,  Qrady  Conn- 
ty;  WUl  Unn,.  Judge. 

Action  for  injunction  by  J.  M.  Bentley  and 
others  against  tlie  Town  of  Rush  Springs, 
OVl.,  and  It*  ofilcers,  and  the  N.  S.  Sherman 
MuL'blue  &  Iron  Works.  Judgment  for 
plalutiiTs  granting  a  permanent  injunction, 
and  defendants  appeaL    Aliirmed. 

Holding  ft  Herr,  of  Ctaickasha,  for  plain- 
tiff* in  error. 

Bond,  Melton  ft  Melton,  o<  Ctaidiasha,  for 
defendants  in  error. 

McNEILL,  J.  This  Is  an  appeal  from  a 
permanent  injunction  granted  to  J.  M.  Bent- 
ley  et  aL,  against  the  town  of  Rush  Springs, 
OkL,  and  its  officers,  and  N.  S.  Sherman  Ma- 
chine ft  Iron  Works,  wherein  the  court  en- 
joined the  defendants  from  constructing  on 
block  91,  in  the  town  of  Rush  Springs,  a  cer- 
tain sewer  basin  and  s^tlc  tank.  From  the 
order  granting  the  injunction,  the  town  of 
Bush  Springs  and  dilTerent  officers  have  ap- 
pealed. 


The  facts  In  the  case,  as  gathered  from 
the  record,  are  that  Uie  town  ot  Boab 
Springs  had  drawn  certain  plans  and  sped- 
flcatlons  and  have  entered  Into  a  contract 
with  Sherman  Machine  ft  Iron  Works  to 
construct  a  sewer  basin  and  septic  tank  on 
blodt  91,  and  was  just  starting  to  oonstmct 
the  same.  The  location  of  the  sewer  basin 
and  septic  tank  would  be  from  600  to  7(X> 
feet  from  the  residences  of  the  defendants  in 
error. 

[1,2]  The  case  was  tried  in  the  district 
court  upon  the  petition  of  the  defendants  in 
error,  and  the  answer  of  plaintiffs  in  error, 
and  at  the  request  of  the  plaintiffs  in  error 
the  court  made  special  findings  of  fact  and 
conclusions  of  law.  The  second  and  third 
findings  of  fact  are  as  follows,  to  wit: 

"(2)  The  court  find*  that  at  least  during  the 
summer  months  the  septic  tank  located  as  pro- 
posed would  emit  odor*  so  a*  to  be  detected  by 
and  be  obnoxious,  not  only  to  the  plaintiffs,  but 
to  many  other  families;  cannot  say  to  the  ex- 
tent of  affecting  the  health  of  the  plaintiff*,  bat 
will  be  very  obnoxiou*. 

"(8)  The  court  finds  from  the  evidence  tiiat 
the  proposed  basin  is  some  improvement  over 
the  HoldenvHie  basin,  in  that  the  proposed  ba- 
sin will  have  a  concrete  top  or  cover  with  vent 
pipes  therein,  and  an  intermediate  roof,  while 
the  basin  at  HoIdenvUle  has  no  intermediate 
roof  and  a  wooden  roof,  hot  that  the  process  is 
the  same.  The  court  further  finds  that  unsat- 
isfactory conditions  arise  inherently  from  the 
plant,  but  of  course  are  aggravated  if  negligent- 
ly operated." 

From  the  Judgment  of  the  district  court 
granting  the  injunction,  the  plaintiffs  in  er- 
ror appealed,  and  assign  as  error  and  argue 
but  one  question:  That  the  findings  of  tacts 
Nos.  2  and  8,  made  by  the  court,  are  unwar- 
ranted and  not  supported  by  sumdent  evi- 
dence. 

This  being  a  case  properly  triable  to  the 
court,  without  a  jury,  and  the  court  having 
made  findings  of  fact,  counsel  for  plaintiff 
in  error  assert  the  judgment  of  the  trial 
court  Is  clearly  against  the  w^ht  of  the 
evidence,  and  by  Invoking  the  rule  of  this 
court  as  applied  in  the  cases  of  Schock  v. 
Fish,  45  OkL  12,  144  Pac.  684,  Wimberiy  v. 
Winstock  et  aL,  46  OkL  645,  149  Paa  238, 
and  Mendenhall  et  aL  v.  Walters  et  al.,  63 
Okl.  698,  157  Pac.  732,  the  cause  should  be 
reversed  and  judgment  rendered  for  the 
plaintiff  in  error  under  the  rule  adopted  In 
the  above  cases. 

It  is  the  duty  of  tbia  court  to  consider  the 
whole  record,  and  to  weigh  the  evidence,  and 
if,  after  weighing  the  same,  the  Judgment  is 
found  to  be  clearly  against  the  weight  of  the 
evidence,  it  is  our  duty  to  cause  to  be  ren- 
dered such  Judgment  as  should  have  been 
rendered  by  the  trial  court,  otherwise  to  sus- 
tain the  Judgment    In  doing  so,  we  do  not 
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deem  It  necessary  In  this  opinion  to  set  out 
a  detailed  statement  of  the  evidence  adduced 
at  the  trial,  and  will  not  attempt  to  do  so. 

There  were  some  seven  or  ^ght  witnesses 
upon  each  side,  and  the  examination  of  said 
witnesses  was  somewhat  lengthy.  The  evi- 
dence was  very  conflicting,  and,  as  we  ga- 
ther from  the  evidence,  perhaps  there  was 
only  one  thing  upon  which  the  witnesses 
Agreed,  and  that  was  there  is  a  certain  odor 
that  comes  from  a  sewer  basin  and  septic 
tank  when  receiving  the  sewerage  from  a 
sewer  system.  As  to  the  kind  and  character 
of  odor,  the  parties  could  not  agree.  There 
appears  to  be  a  difference  of  opinion;  some 
of  the  witnesses  state  that  It  was  an  ob- 
noxious odor,  while  others  state  It  was  very 
similar  to  what  Is  commonly  known  as  sew- 
er gas,  but  was  not  obnoxious.  As  to  what 
distance  this  odor  could  be  detected  from 
the  tank,  the  parties  differ  very  materially. 
Borne  of  them  stated  that  it  could  not  be  de- 
tected over  10  to  25  feet,  while  others  stated 
It  could  be  detected  for  perhaps  the  distance 
of  a  mile. 

It  appears  there  is  In  use,  and  has  been 
for  a  short  time,  two  plants  of  exactly  the 
same  Isind  and  character  In  operation,  one 
at  Rlngllng  and  one  at  New  Wilson,  OkL 
There  has  been  another  plant  of  the  same 
kind  and  character  operating  at  Holdenville 
for  a  number  of  years,  although  it  Is  stated 
that  the  plant  to  b«  Installed  at  the  town  of 
Bush  Springs  will  have  a  different  covering 
and  will  be  an  improvement  over  the  one  at 
Holdenville. 

The  conrt  made  its  finding  as  to  the  dls- 
'  tanoe  the  plalntitTs  property  was  from  the 
proposed  location  of  the  septic  tank.  There 
appears  to  be  no  objection  to  this  finding 
«f  fact.  The  distance  of  the  four  plaintiffs' 
properties  ranges  600  feet  to  700  feet  from 
tlie  location  of  this  septic  tank.  The  court 
tlien  found  that  the  septic  tank  located  as 
proposed  will  emit  odors  so  as  to  be  detect- 
ed by  and  be  offensive,  not  only  to  the  plain- 
tiffs, but  to  many  other  families,  and  will 
be  very  obnoxious.  This  finding  of  fact  Is 
supported  by  a  namber  of  witnesses  who 
were  familiar  with  the  plant  at  HoldenvUle, 
although  the  plaintiff  in  error  produced  wit- 
nesses who  testified  that  no  odor  eminated 
trwaa  the  operation  of  the  plant  The  plants 
at  Rlngllng  and  New  Wilson  had  only  been 
In  operation  a  short  time,  and  the  evidence 
in  regard  to  these  plants  does  not  aid  very 
much  in  determining  the  facts.  The  trial 
court  heard  the  evidence  and  made  his  find- 
ings thereon,  and  we  cannot  say  that  his 
findings  are  clearly  against  the  weight  of 
tlie  evidence;  but  we  think  his  findings  are 
■apported  by  the  evidenoe. 


[8]  It  Is  true  the  court  found  that  the  pro- 
posed Improvement  would  be  an  improve- 
ment over  the  one  located  at  Holdenville, 
but  he  also  found  that  the  odor  from  the  plant 
would  be  very  obnoxious  to  the  defendants  In 
error  in  this  case,  and  other  families  living 
in  that  vicinity,  and  under  the  findings  made 
by  the  conrt  this  improvement  would  be  a 
nuisance.  Plaintiffs  In  error  suggested  the 
court  should  not  enjoin  a  contemplated  nui- 
sance, and  argue  that  It  is  not  certain  that 
this  will  become  a  nuisance ;  but  the  findings 
of  the  court  make  this  improvement  a  nui- 
sance such  as  is  defined  in  section  2515,  Re- 
vibed  Laws  1910.  The  rule,  we  think,  is 
well  established  in  regard  to  enjoining  nui- 
sances as  laid  down  in  29  Cyc.  1210,  as  fol- 
lows: 

"Courts  of  equity  have  power  to  ?Ivp  n>IIef 
afrainst  either  public  or  private  nnisnnoM  by 
compelling  the  abatement,  or  restrainioR  the 
contlDuance  of  the  existing  nuisance,  or  en- 
joining the  commisnion  or  establishment  of  a 
contemplated  nuisance." 

This  rule  is  practically  sustained  in  the 
following  cases:  West  and  Severns  v.  Ponca 
City  Milling  Co.,  14  OkL  646.  79  Pac.  100, 
2  Ann.  Cas.  249;  Clinton  Cemetery  v.  Mc- 
Attee,  27  OkL  160,  111  Pac.  392,  31  L.  R.  A. 
(N.  S.)  945;  Bixby  v.  Cravens  et  al.,  57  OkL 
119,  156  Paa  1184,  L.  R.  A.  1016B,  871; 
Jones  V.  State,  38  OkL  218,  132  Pnc.  319.  44 
L.  a  A.  (N.  S.)  161,  Ann.  Cas.  1915C.  1031. 

While  the  facts  in  the  Instant  case  are 
different  from  the  facts  in  the  cases  above 
cited,  and  it  Is  true  that  the  sewer  basin 
and  septic  tank  is  not  a  nuisance  por  se, 
but  when  the  court  found  from  the  evidence 
that  the  same  would  be  very  obnoxious  to 
the  plaintiffs  and  other  people  living  in  that 
vicinity,  which  finding  is  to  the  effect  that 
the  Improvement  when  completed  and  oper- 
ated would  be  a  nuisance,  it  would  not  be 
error  to  grant  an  Injunction.  The  only  ques- 
tion presented  and  argued  was.  Was  the  evi- 
dence sufficient  to  sustain  the  finding  of  the 
court?  There  being  no  theory  prewnted  why 
the  general  rule  pertaining  to  granting  in- 
junctions Is  not  applicable,  but  b«>inx  |iiii<-tl- 
cally  conceded  by  all  the  parties  In  the  case, 
that  the  case  is  governed  b.v  the  general  rule 
applicable  to  nuisances.  Tl\e  court  having 
found  under  tlie  facts  In  thlR  case  tluit  ihe 
construction  of  this  sewer  basdn  and  xepiic 
tank  would  be  a  nuisance,  and  the  eviilence 
being  sufiiclent  to  support  said  finding, 
leaves  but  the  one  question   to  lie  Uet-liled. 

The  Judgment  of  the  trial  court  Is  there- 
fore affirmed. 

SHARP.  HARRISON,  PITCIIPORD.  and 
HIOOINS,  JJ.,  concur. 
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HBNNBSSX  et  aL  ▼.  JTINCTION  OIL  ft  GAS 
GO.  etal.    (No.  9086.) 

(Snpreme  Conrt  of  Oklahoma.     June  3,  1919. 
Rehearing  Denied  July  22,  1919.) 

(Byllalnt  hy  the  Court.) 

1.  MmKS  AND  Minerals  €=>78(1)— On.  and 
Gas  Lease— Devklopjcbnt—Tebm  of  Lease. 

In  an  oil  and  gas  mining  lease  granting  to 
the  leasee  all  oU,  gas,  and  other  minerals  found 
in  and  under  the  premises  leased,  together  with 
the  right  to  enter  at  all  times  for  the  purpc^se 
of  drilling  and  operating,  and  to  erect  all  build- 
ings and  structures,  and  the  exclusive  right 
to  lay  all  pipes  and  sluices  necessary  for  the 
production  and  transportation  of  oil,  gas,  and 
other  minerals  taken  from  the  premises,  the 
lessor  to  receive  one-eighth  part  of  all  oil  or 
other  minerals  produced  and  saved  from  said 
premises,  to  be  delivered  in  pipe  line  by  the 
lessee,  and,  if  gas  only  was  found  in  quantities 
large  enough  to  transport,  then  lessor  to  receive 
$100  per  year  for  the  product  of  each  and  ev- 
ery well  so  transported,  and  free  gas  for  dwell- 
ing, beating,  and  lighting  purposes,  held  that, 
notjiing  appearing  to  the  contrary,  it  is  to  be 
presumed  that  the  parties  had  in  contemplation 
the  lessee  would  make  a  reasonable  effort  to 
produce  oil,  and  if  the  lessee  in  good  faith,  hon- 
estly attempting  to  discover  oil,  but  failing  to 
find  oil,  should  find  gas  in  paying  quantities 
during  the  life  of  the  lease,  and  upon  payment 
to  the  lessor  of  the  amount  stipulated  for  gas 
well,  then  the  lease  would  be  continued  as  there- 
in provided  for. 

2.  Mines  and  Minebaus  <S=>58— On.  and  Gas 
Lease— Resebvation—Debcbiftion. 

In  an  oil  and  gas  mining  lease  granting  to 
the  lessee  all  the  oil,  gas,  and  other  minerals 
in  and  under  the  premises  leased,  but  excepting 
a  portion  of  the  lands  from  drilling  operations, 
the  portion  so  excepted  or  reserved  must  be  de- 
scribed with  sufficient  certainty  as  to  be  easy 
of  identification. 

3.  Mines  and  Minebaijb  «=>79(2)— On.  and 
Gab  Lease— Production  or  Gas  in  Paying 
Quantities — Determination. 

In  an  oil  and  gas  mining  lease,  providing, 
if  gas  only  is  found  in  quantities  large  enough 
to  transport,  then  lessor  to  receive  $100  for 
each  and  every  well  from  which  gas  is  so  trans- 
ported, the  lessee,  acting  in  good  faith  and  upon 
his  honest  judgment,  not  an  arbitrary  judgment, 
or  one  springing  from  an  nlterior  purpose  to 
'secure  an  unfair  advantage  of  the  lessor,  is  to 
determine  whether  or  not  the  well  brought  in 
produces  gas  in  quantities  large  enough  to 
transport. 

.    Error  from  District  Court,  Kay  County; 
W.  M.  Bowles,  Judge. 

Action  by  Maggie  Hennessy  and  another 
against  the  Junction  011  &  Gas  Company  and 
another.     Demurrer   to  plaintiffs'  evidence 


sustained  and  judgment  for  defendants,  and 
plaintiffs  bring  error.    Affirmed. 

J.  F.  King,  of  Newkirk,  for  plaintiflb  In 
error. 

John  H.  Brennan,  Gen.  Counsel,  and  Hayes 
McCoy,  Otto  Massey,  and  R.  H.  Hudson,  all  of 
Bartlesvllle,  for  defendant  in  error  Dlescher. 

John  S.  Burger,  of  Blackwell,  for  defend^ 
ont  in  error  Junction  Oil  ft  Gas  Co. 

PITCHFORD,  J.  This  Is  an  appeal  by  the 
plaintiffs  In  error  from  the  judgment  of  the 
district  court  of  Kay  county,  wherein  the 
conrt  sustained  a  demurrer  to  the  evidence 
of  the  plaintiffs  and  entered  a  final  decree  In 
favor  of  the  defendants.  The  action  was 
commenced  on  the  15th  day  of  June,  1916, 
and  was  brought  to  have  a  certain  oil  and 
gas  lease  owned  by  the  defendant  the  Junc- 
tion Oil  ft  Gas  Company  declared  null  and 
void  and  of  no  force  and  effect,  and  to  have 
the  same  canceled  and  removed  as  a  cloud  on 
the  title  of  the  plaintiffs.  The  lease  was  exe- 
cuted by  the  plaintiffs,  Maggie  Hennessy  and 
J.  F.  Hennessy,  on  the  14th  day  of  January, 
1911,  and  by  mesne  conveyances  was  assign- 
ed to  the  Junction  OU  ft  Gas  Company  on 
December  7,  1914. 

The  lease  provided  that  in  consideration  of 
the  sum  of  $1,  the  receipt  of  which  was  ac- 
knowledged, the  plaintiffs  granted  to  the  les- 
sees all  the  oil,  gas,  and  other  minerals  found 
In  and  under  the  real  estate  therein  describ- 
ed, together  with  the  right  to  enter  thereon 
at  all  times  for  the  purpose  of  drilling  and 
operating  and  to  erect  and  maintain  all 
buildings  and  structures,  and  the  exclusive 
right  to  lay  all  pipes  or  sluices  necessary  for 
the  production  and  transportation  of  oil,  gas, 
and  other  minerals  taken  from  said  premises, 
excepting  and  reserving  to  the  plaintiffs  one< 
eighth  part  of  all  oil  or  other  minerals  pro- 
duced and  saved  from  said  premises  to  tM 
delivered  in  pipe  line  by  the  defendants.  It 
was  further  provided  that.  If  gas  only  was 
found  In  quantities  large  enough  to  trans- 
port, then  ,the  plaintiffs  would  receive  $100 
per  year  for  the  product  of  each  and  every 
well  so  transported,  and  also  free  gas  for 
dwelling  on  the  above-described  land  for 
beating  and  lighting  purposeis;  and  further 
that,  if  no  well  was  commenced  within  18 
months,  then  the  grant  to  become  null  anci 
void,  unless  the  defendants  should  pay  anna- 
ally  thereafter  In  cash  the  suoA  of  $16  ob 
said  land,  to  be  deposited  to  the  credit  of  the 
plaintiffs  in  the  bank  at  Braman,  Okl.  The 
lease  was  to  be  operated  for  a  period  of  five 
years  from  the  date  thereof,  or  so  long  aa 
gas,  oil,  or  other  minerals  were  to-be  found 
in  paying  quantities. 

It  was  further  agreed  that  the  lessor,  In 
consideration  of  the  agreements  of  the  lessee 
contained  In  the  lease,  agreed  that  the  lessee, 
his  heirs  or  assigns,  might  at  any  time  snr- 
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disdutrgefd  and  released  from  aU  moneys  dne 
or  to  become  due,  and  from  all  obligations  ac- 
crued or  to  accnie  under  the  laws.  There 
was  a  further  provision  that  the  second  party 
(the  defendants)  agreed  not  to  drill  on  a  cer- 
tain piece  of  land  now  fanned  In  com  unless 
agreeable  to  first  party,  and  also  to  pay  all 
damages  to  growing  crops.  Prior  to  Novem- 
ber, 191S,  nothing  had  been  done  by  the  les- 
see, excQ>t  the  payment  of  the  delay  money, 
and  on  the  6th  day  of  December,  1916,  plain- 
tiffs served  a  notice  on  the  Junction  Oil  & 
Gas  Company,  declaring  a  forfeiture  of  the 
lease  for  nonperformance  of  the  covenants 
and  conditions  therein  contained,  and  notified 
the  defendant  that  any  entrance  in  or  upon 
the  premises,  or  any  work  done,  or  attempted 
to  be  done,  on  the  premises  by  reason  of  any 
alleged  rights  under  said  lease,  would  be 
treated  by  the  lessors  as  a  trespass  upon 
their  rights. 

On  the  9th  day  of  December,  1915,  the  de- 
fendant the  Jimctlon  Oil  &  Gas  Company  sold 
to  the  defendant  A.  J.  Diescber  the  gas  rights 
under  the  said  lease.  On  the  11th  day  of 
December,  1915,  the  defendant  the  Junction 
Oil  &  Gas  Company  secured  from  Hon. 
Joshua  L.  Boberson,  Judge  of  the  county 
court  of  Kay  county,  an  order  of  injunction 
restraining  the  plaintiffs  from  interfering 
with  the  defendant  the  Junction  Oil  &  Gas 
Company,  its  servants,  agents,  or  employes, 
from  entering  upon  and  operating  said  lands 
for  oil  and  gas  purposes  under  the  terms  of 
said  lease.  Thereafter,  on  January  3,  1916, 
the  plaintiffs  filed  in  the  district  court  of 
Kay  county  their  general  demurrer  to  the 
petition  of  the  Junction  Oil  &  Gas  Company. 
Ko  further  steps  were  taken  in  the  action  un- 
til February  28,  1916,  upon  which  date  the 
Junction  Oil  &  Gas  Company  filed  its  motion 
to  dismiss  the  said  action,  and  thereafter,  on 
May  6tb  following,  the  court  dismissed  the 
case  without  prejudice  at  the  cost  of  the 
plaintiffs. 

As  we  have  seen,  the  instant  case  was  filed 
on  the  15th  of  June,  1916.  On  September 
4tb  thereafter,  the  defendant  A.  J.  Diescber, 
upon  his  application,  was  made  a  party  de- 
fendant in  the  case  and  filed  his  separate 
answer.  The  cause  was  tried  to  the  court  on 
the  13th  day  of  October,  1816,  and  after 
plaintiffs  had  introduced  their  evidence,  on 
motion  of  the  defendants,  a  demurrer  thereto 
■mas  sustained  and  Judgment  entered  against 
the  plaintiffs.  From  this  Judgment  plaintiffs 
prosecute  this  appeal. 

There  are  a  number  of  assignments  of  er- 
ror, which  may  all  be  grouped  under  one 
bead,  namely,  that  the  court  erred  in  sustain- 
ing the  demurrer  of  the  defendants  to  the 
evidence  of  the  plaintiffs. 

[1, 2]  This  case  Is  in  many  respects  similar 
to  that  of  Jioach  v.  Junction  Oil  &  Gas  Co., 
179  Fac.  934,  decided  by  this  court  on  April 


ofScially  reported).  .  We, 
would  have  little  trouble  In  readily  reacblM!. 
a  conclusion  by  following  the  opinion  therein 
announced,  were  it  not  for  the  contention  on 
the  part  of  thb  plaintiffs  to  the  effect  that  no 
effort  was  made  to  discover  oU,  and  that  th» 
gas  well  was  drilled  merely  tor  the  purpose 
of  attempting  to  'extend  the  life  of  the  lease 
beyond  five  years,  and  upon  certain  com' 
lands  specifically  reserved'  in  the  le^se, 
whereon  the  defendants  were  hot  to  drill 
without  the  consent  of  plaintiffs.  This  last 
provlfilon  was  that  the  defendants  should  not 
drill  upon  a  certain  piece  of  land  "now  farm- 
ed  in  com,  unless  agreeable  to  first  party, 
and  also  to  pay  all  damages  to  growing 
crops."  The  rule  Is  settled  by  a  long  line  of 
decisions  holding  that  the  lessor  may  except 
any  itortlon  or  portions  of  his  land  from  drill- 
ing operations,  and  the  lessee,  accepting  the 
lease  with  this  provision,  would-  and  .should 
be  bound  thereby.  The  rule  as  stated  in 
Thornton's  Law  Relating  to  Oil  and  Gas, 
(2d  Ed.)  p.  855,  is  as  follows: 

"A  reservation  by  the  lessor  of  lands  around 
his  buildings  is  a  retention  of  the  right  to  oc- 
cupy the  space  therein  reserved  to  'the  entire 
exclusion  of  the  lessee  as  much  so  as  if  he  was 
an  entire  stranger  to  the  lease.  The  lessee  may 
exhaust  oil  or  gas  thereunder,  if  he  can  do  so 
by  the  sinking  of  wells  open  that  part  of  the 
land  reserved,  bat  not  otherwise.  If  the  lessee 
invade  these  premises,  the  lessor  has  the  same 
remedy  against  him  as  if  the  lease  had  never 
been  granted  him  or  as  he  woulil  have  against 
any  stranger." 

That  is,  the  lessee  may  be  restrained  from 
drilling;  but  we  do  not  understand  that.  In 
the  event  the  lessee  does  drill  on  the  portion 
so  reserved,  he  thereby  forfeits  his  lease. 
The  lease  in  the  case  at  bar  was  executed  on 
the  14th  day  of  January,  1911.  At  that  time, 
we  know,  as  a  matter  of  common  knowledge, 
there  was  no  growing  com  on  the  portion 
reserved.  The  language  Is  "now  farmed  in 
com."  The  evidence  shows  that  this  land 
was  farmed  in  corn  in  1909,  1910,  and  1911. 
It  Is  not  necessary  for  us  to  decide  Just  what 
was  intended  by  this  language.  The  lower 
court  made  no  finding  on  this  point,  but  sus- 
tained the  demurrer  to  the  entire  evidence. 
The  gas  well  drilled  by  the  defendants  was, 
as  contended  by  the  plaintiffs,  upon  the  lands 
reserved;  that  is,  reserved  from  drilling. 
The  defendants,  however,  contend  that  the 
plaintiffs  are  estopped  from  at  this  late  date 
complaining  that  the  well  was  upon  the  re^ 
served  portion  of  the  land  for  the  reason,  as 
they  say,  that  the  plaintiffs,  living  in  sight  of 
the  well,  seeing  the  drilling  going  on,  and 
knowing  that  the  defendants  were  being  put 
to  a  great  expense  in  the  drilling,  remained 
silent,  and  we  are  cited  to  the  rale  In  equity : 

"He  who  remains  silent  when  equity  and  good 
conscience  demand'  that  be  shall   speak  shall 
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not  be  permitted  to  speak  when  eqnity  u>d  good 
conscience  demand  that  he  ahall  remain  silent." 

Also  to  tbe  rule: 

"Whatever  leads,  or  would  lead,  a  reasonable 
person  to  believe  that  no  objeetioii  exists,  he  is 
Juatifipd  in  relying  npon,  and,  when  upon  this 
reliance  he  proceeds  and  expends  money  and 
changes  his  position  in  a  way  that  he  would  not 
do  if  he  bad  any  reason  to  suppose  an  objection 
existed,  an  estoppel  will  arise  to  complain." 

We  are  anable  to  agree  with  the  defend- 
ants on  this  point.  We  rather  appreciate  the 
situation  of  the  plaintiffs,  who  have  passed 
tbe  uierldlan  of  life,  having  resided  npon  the 
leased  preujlses,  which  is  their  homestead, 
for  many  years.  It  is  tme,  they  sought  to 
decliire  the  lease  ineffective  and  served  the 
defendant  the  Junction  Oil  ft  Gas  Company 
with  nutU«  of  their  electicHi  to  declare  the 
lease  forfeited  and  of  no  effect,  and  forbade 
any  entrance  upon  the  premises  by  the  de- 
fendant. Thereupon,  the  Injunction  was  se- 
cured restraining  the  plaintiffs  from  In  any 
manner  interfering  with  the  defendant,  its 
servunts,  agents,  or  employ^  from  entering 
upon  and  ■  oi>erating  for  oil  and  gas  on  said 
laud.  We  highly  commend  tbe  attitude  of 
the  plaintiffs,  as  to  the  respect  shown  by 
them  relative  to  the  restraining  order,  and 
are  convinced  that  it  would  be  fortunate  for 
the  welfare  of  our  country  if  every  citizen 
would  manifest  a  lUie  respect  for  tbe  law 
and  orders  of  court.  J.  H.  Hennessy,  one  of 
tbe  plaintiffs,  while  ui)on  the  witness  stand, 
testilied: 

"I  didn't  go  near  the  well,  only  once  or  twice. 
I  didn't  want  to  give  the  company  any  chance 
to  get  hnlil  of  me  after  that  restraining  order 
was  sen-ed.  1  was  willing  before  that  to  get 
In  trouble  with  them." 

We  conclude  that  the  plaintiffs  hare  not 
placed  themselves  in  a  position  where  they 
cannot  be  heard  to  complain  that  the  lease 
has  been  violated  by  drilling  the  gas  well 
upon  that  portion  of  the  premises  that  was 
expressly  reserved.  As  to  whether  or  not  the 
leaae  was  uiion  reserved  premises  is  to  be 
a8(«rtaiu(>d  from  all  tbe  facts  and  circum- 
stances known  to  the  parties  at  the  time.  As 
we  bnve  seen,  the  trial  court  tailed  to  make 
any  lliuling  upon  this  question.  However,  we 
are  of  tbe  opinion  that  when  an  oil  and  gas 
lease  is  executed  covering  lands  accurately  de- 
scribed and  a  portion  thereof  is  reserved  from 
drilling  operations,  It  Is  in  no  manner  a  reser- 
Tation  of  the  oil  and  gas  to  the  lessor,  but  is 
In  the  nature  of  a  limitation  of  the  right  of  the 
lessee  to  drill  at  or  upon  a  certain  part  of  the 
leased  premises,  and  tbe  portion  so  reserved 
should  be  described  with  sufficient  certainty 
to  be  easily  capable  of  identification.  In  the 
lease  herein  involved,  we  are  unable  to  ascer- 
tain from  the  lease,  or  the  evidence,  whether 
tbe  restriction  referred  to  kafflr  com,  broom 
com,  Indian  com,  or  what  kind  of  com  land 


was  Intended.  The  reaeiratlon,  exception,  or 
limitation  la  too  vague,  indefinite,  and  nncer* 
tatn,  and  hardly  capable  of  Identlflcatioii. 
Brown  T.  Spllman.  16B  U.  S.  665,  15  Sup.  Ct. 
245,  39  L.  Ed.  804;  I^yndi  t.  Bnrford.  201 
Pa.  52,  60  AtL  228. 

Did  the  court  c«Mnmlt  error  In  sastainlns 
the  demurrer?  It  appears  that  the  plalntlffa 
bad  accepted  the  commutation  money  for  de- 
lay without  objection;  therefore  the  lease 
would  not  terminate  prior  to  the  14th  of  Jan- 
uary, 1916,  and  not  then  except  upon  condi- 
tion that  by  that  date  the  defendants  faUed 
to  develop  an  oil  or  gas  well  in  paying  quan- 
tities, and  in  the  event  that  gas  only  was 
found  in  paying  quantities  large  enough  to 
transport,  plaintiffs  to  receive  |100  for  the 
product  of  each  and  every  well.  On  tbe  24tb 
day  of  December,  1915,  after  drilling  to  a 
depth  of  748H  feet,  gas  amounting  to  2,000,- 
000  cubic  feet  was  discovered.  At  that  depth, 
the  well  was  packed  and  shut  down,  and  aft- 
erwards connected  with  the  pipe  line.  After 
the  completion  of  the  well,  defendants  ten- 
dered to  the  plaintiffs  ^100,  which  was  re- 
fused. 

The  farther  question  presented  to  us  Is; 
Has  there  been  a  substantial  compliance 
with  the  terms  of  the  lease?  We  should  first 
Inquire:  What  did  tbe  parties  have  in  con- 
templation when  the  lease  was  executed? 
The  lessors  were  no  doubt  anxious  to  have 
tbe  land  explored  for  their  benefit,  but  ex- 
plored for  what?  For  an  answer  to  this 
question,  we  must  examine  the  lease.  We 
there  find  the  danse  granting  to  the  lessee 
air  the  oil,  gas,  and  other  minerals  found  In 
and  under  the  premises  leased,  together  with 
the  right  to  enter  at  all  times  for  the  purpose 
of  drilling  and  operating,  and  to  erect  and 
maintain  all  buildings  and  structures,  and 
the  exclusive  right  to  lay  all  pipes  or  sluices 
necessary  for  the  production  and  transporta- 
tion of  oil,  gas,  or  other  minerals  taken  from 
the  premises,  the  lessor  to  receive  one-eighth 
of  all  oil  or  other  minerals  produced,  and,  U 
gas  only  was  found  in  quantities  large 
enough  to  transport,  then  the  lessors  were  to 
receive  $100  per  year  for  the  product  of  each 
and  every  well  so  transported,  and  also  free 
gas,  etc.  By  the  terms  of  the  lease,  the  les- 
see was  given  18  months  in  which  to  com- 
mence a  well,  the  only  consideration  therefor 
paid  by  the  lessee  being  the  ^1  paid  at  the  ex- 
ecution of  the  lease ;  and,  in  the  event  there 
was  a  failure  to  commence  a  well  within  the 
stipulated  time,  the  lease  should  become  void 
unless  the  lessee  paid  the  lessors  |16  per  year 
commutation  money  for  delay,  but  this  pay- 
ment could  not  extend  the  lease  beyond  the 
five  years,  unless  certain  conditions  were  met 
by  the  lessee.  Nothing  appearing  to  tbe  con- 
trary, we  are  Justified  in  the  presumption 
that  ordinarily  it  Is  in  contemplation  of  the 
parties  entering  Into  an  oil  and  gas  mining 
lease  that  tbe  lessee  will  make  a  reasonable 
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tITort  to  dlscoTer  oil.  In  the  case  of  Indiana 
Oil,  Gas  &  Devel.  Co.  ▼.  McCrory  et  al.,  42 
Okl.  136,  140  Pac.  610,  It  la  aald : 

"Where  the  object  of  the  operadona  contem- 
plated  by  an  oil  and  gan  lease  Is  to  obtain  a 
benefit  or  profit  for  both  lessor  and  lessee,  nei- 
ther la,  in  the  absence  of  a  stipnlation  to  that 
effect,  the  arbiter  of  the  extent  to  which,  or  the 
diligence  with  which,  the  operation  shall  pro- 
ceed; bnt  both  are  boond  by  the  standard  of 
what,  in  the  circumstances,  would  be  reasonably 
expected  of  an  operator  of  ordinary  prudence, 
having  regard  to  the  interests  of  both." 

And  further: 

"A  court  of  equity  win  decree  a  forfeiture 
of  an  oil  and  gas  lease  on  acroant  of  a  breach 
of  an  implied  covenant  to  diligently  operate  and 
develop  the  property  when  such  forfeiture  will 
effectuate  justice.  The  granting  of  such  re- 
lief depends  upon  the  facts  and  circumstances 
surrounding  each  particular  case." 

If  the  purpose  of  the  parties  to  the  lease 
was  In  the  first  instance  to  secure  an  oil  well, 
and  if  the  lessee,  in  good  faith,  honestly  at- 
tempting to  carry  out  the  terms  and  provi- 
sions of  th6  lease,  should  drill  for  oil,  and, 
fiiUIng  to  find  oil,  find  gas  in  paying  qnanti- 
tlea  within  five  years,  then,  upon  the  pay- 
ment of  $100,  the  lease  could  be  continued  as 
provided  for.  Did  the  leasee,  within  the  time 
allowed,  indicate  on  honest  purpose  to  com- 
ply with  the  terms  of  the  lease?  In  Kleppner 
T.  Lemon,  176  Pa.  602,  35  Atl.  109,  the  court 
said: 

"It  is  an  implied  condition  of  every  lease  of 
land  for  the  production  of  oil  therefrom  that, 
when  the  existence  of  oil  in  paying  quantities  is 
made  apparent,  the  lessee  shall  put  down  so 
many  wells  as  may  be  reasonably  necesiiary  to 
secure  the  oil  for  the  common  advantage  of 
both  lessor  and  lessee.  In  determining  when 
and  where  such  wells  shall  be  located,  reKard 
most  be  had  to  the  operations  on  adjoining  lands 
and  to  the  well-lcnown  fact  that  a  well  will 
drain  a  territory  of  much  larger  extent  when 
the  sand  rock  in  which  the  oil  or  gas  is  found 
Is  of  coarse  and  loose  texture,  than  when  it 
is  of  fine  grain  and  compact  character.  What- 
ever ordinary  knowledge  and  care  would  dic- 
tate as  to  the  proper  thing  to  be  done  for  the 
iDterest  of  both  lessor  and  lessee  under  any  giv- 
en drcomstances  is  that  which  the  law  requires 
to  be  done  as  an  implied  stipulation  of  the 
contract" 

The  evidence  discloseB  that,  at  the  time 
plaintiffs  executed  the  lease  herein,  gas  had 
teen  found  in  what  was  afterwards  desig- 
nated as  the  Blackwell  gas  field.  It  appears 
that  two  wells  bad  been  brought  in,  namely, 
the  Pratt  and  Shurts  wells,  three  or  four 
miles  from  the  premises  leased  by  plaintiffs. 
Mrs.  Hennessy  testified  that  she  had  leased 
tbe  land  for  oil  and  gas,  and  expected  to  get 
either,  should  it  be  there.  Mr.  Hennessy  tes- 
tified that,  at  the  time  he  executed  the  lease, 
toe  was  told  by  the  lessee  that  his  purpose 


was  to  get  a  few  leases  In  the  vldnlty  for 
developing,  and  his  intention  was  to  supply 
gas  to  Chilocco;  that  at  the  time  there  was 
no  known  natural  gas  field  in  that  immediate 
vicinity ;  that  no  natural  gns  wells  had  been 
developed,  tbe  nearest  well  being  three  or 
fonr  miles  from  the  premises  leased.  It  was 
further  disclosed  that  the  lessee  had  prom- 
ised at  the  time  that  a  pipe  line  would  he  run 
to  Chilocco,  and  that  the  plaintiffs  could  con- 
nect or  hitch  on  to  that  line.  In  1013,  plain- 
tiffs connected  with  tbe  gas  line  of  the  de- 
fendant the  Junction  Oil  &  Gas  Company, 
and  used  gas  until  they  claimed  their  lease 
expired  In  January,  1916.  It  appears  that 
this  gas  was  used  by  the  plaintiffs  free  of 
any  charge.  The  first  oil  well  in  what  might 
be  called  that  vicinity  was  brought  In  some 
time  during  the  year  1913.  This  well  was 
known  as  the  Swinson  well,  located  1%  miles 
southeast  of  the  lands  of  tbe  lessors.  This 
seems  to  have  been  a  small  well,  and  consid- 
ering the  depth,  in  connection  with  the  flow, 
it  was  not  considered  a  satisfactory  well. 
After  this.  Mr.  B.  B.  Jones  drilled  several 
wells,  which  proved  to  be  dry  holes,  one  of  ' 
which  was  within  980  feet  of  plaintiffs'  land. 
In  July,  1915,  the  Alberti  well  was  brought 
in.  This  proved  to  be  a  fine  well,  producing 
something  like  800  barrels  per  day.  The  oil 
situation  in  that  vicinity  appears  to  have 
been  absolutely  discouraging  until  the  Alber- 
ti well  was  brought  in. 

[3]  The  plaintiffs  further  claim  that  they 
are  entitled  to  have  the  lease  canceled  on  the 
additional  ground  that  it  was  the  duty  of 
the  lessee  to  use  a  standard  rig  and  drill  to  a 
depth  of  3,000  or  3,400  feet,  in  order  to  test 
for  oil,  as  oil  had  not  been  found  in  that  vicin- 
ity at  a  lesser  depth,  and  tliat  they  have  the 
right  under  and  by  virtue  of  the  terms  of 
the  lease  to  have  tbe  lands  in  the  first  in- 
stance drilled  for  oil.  This  was  not  in  con- 
templation of  the  parties  at  the  time  the  lease 
was  executed.  At  that  time,  all  that  was  ex- 
pected, or  hoped  for,  was  gas.  This  was 
clearly  shown  from  the  testimony  of  each  of 
tbe  plaintiffs. 

There  appears  to  have  been  no  dispute  or 
misunderstanding  of  the  rights  of  the  respec- 
tive parties  until  after  the  Alberti  well  was 
brought  in.  In  the  month  of  November,  the 
lessee  was  forbidden  to  go  upon  the  premises 
on  the  theory  that  the  lease  had  been  forfeit- 
ed, for  the  reason  that  defendants  bad  made 
no  effort  to  develop  oil,  and  for  the  addition- 
al reason  that,  having  so  failed,  the  lessee 
had  no  right  to  seek  the  development  of  a 
gas  welL  The  plaintiffs  are  hardly  in  a  situ- 
ation to  claim  tbe  forfeiture  of  the  lease 
prior  to  the  14tb  day  of  January,  1910,  for 
tbe  reason  that  without  demur  or  protest 
they  received  tbe  commutation  or  delay  mon- 
ey in  July,  which  extended  the  life  of  tht> 
lease  to  the  14th  day  of  January,  1916.  The 
receipt  of  this  money  extended  all  the  rights 
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of  the  lessee  nntil  tbe  last-named  date.  On 
the  24tb  of  December^  1915,  the  defendants, 
after  going  to  a  dept}i;o£748^  feet,  brought 
In  a  gas  weU  with  a. capacity  of  2,000,000 
cnblc  feet  The  evidence  Is  silent  as  to  when 
this  wdl  was  connected  and  the  gas  trans- 
ported, and  is  unsatisfaetory  as  to  whether 
the  gas  was  found  In  quantities  large  enough 
to  transport  The  burden  of  proof  in  this  re- 
gard was  upon  the  plaintiffs,  and,  in  the  ab- 
sence of  any  showing  to  tbe  contrary,  the 
rule  seems  to  be  well  settled  that  the  lessee 
Is  to  determine,  acting  in  good  faith  and  up- 
on bis  honest  judgment  as  to  whether  or  not 
the  well  brought  in  would  be  a  paying  well ; 
that  is.  In  producing  quantities  large  enough 
to  transport  We  do  not  mean  an  arbitrary 
Jndgment,  or  one  springing  from  an  ulterior 
purpose  to  get  some  unfair  advantage  of  the 
lessor,  but  a  Judgment  arrived  at  by  acting  in 
good  faith  and  upon  sound  business  princi- 
ples. Thornton's  Law  of  Oil  and  Gas  (3d 
Ed.)  f  857. 

In  Roach  t.  Junction  Oil  &  Gas  Co.,  supra, 
Hardy,  C  J.,  in  delivering  the  opinion,  said : 

"When  defendant  found  gas  in  qnantities 
large  enough  to  transport  within  the  five-year 
period,  it  then  became  vested  with  a  limited 
'  estate  in  tbe  premises  for  the  purpose  of  trans- 
porting this  gas  according  to  the  terms  of  the 
lease.  The  lease  does  not  necessarily  mean 
that  tbe  gas  should  in  fact  be  transported  with- 
in the  five  years.  Upon  the  discovery  thereof 
in  quantities  large  enough  to  transport  the 
plaintiff  was  entitled  to  $100  per  year  for  the 
product  of  each  and  every  well  so  transported, 
and  this  sum  was  tendered  to  her  by  defendants 
in  accordance  with  the  terms  of  the  lease.  The 
amount  of  her  revenue  did  not  depend  upon 
the  amount  of  gas  transported,  but  was  a  fixed 
and  definite  sum,  with  the  additional  privilege 
of  using  gas  for  domestic  purposes.  So  long 
as  she  received  payment  of  the  $100  per  annum 
and  had  the  use  of  gas  for  domestic, purposes, 
she  was  entitled  to  claim  no  other  revenue  or 
consideration  from  lessee  on  account  of  the 
well  in  question." 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

OWEN,  C.  J.,  and  McNEILL,  HIGOINS, 
and  SHARP,  jJ.,  concur. 


<7B  Ok!.  73) 

WESTERN  SILO  CO.  ▼.  8T0BAUGH. 
(No.  0020.) 

(Supreme  Court  of  Oklahoma.    Sept  10,  1918. 
On  Rehearing,  June  17,  1019.) 

(Bvlial%u  by  the  Court.) 

"L  EVIDBNCE    «=»441(1)   —    Pabol    Evidenck 
Ruix— Execution  of  Contbact. 
The  execution  of  a  contract  in  writing  super- 
sedes all  the  oral  negotiations  or  stipulations 
concerning  its  terms  and  subject-matter  which 


preceded  or  accompanied  the  ezecntion  of  the 
instryunent  in  the  absence  of  frand,  accident 
or  mistake  of  fact ;  and  the  representation  made 
prior  to  or  contemporaneous  with  the  execution 
of  the  written  contract  is  inadmissible  to  change 
or  add  to  the  terms  plainly  incorporated  into 
and  made  a  part  of  the  written  contract;  if 
the  written  instrument  however,  on  its  face  is 
incomplete,  or  its  terms  are  ambiguous,  parol 
evidence  is  admissible  for  the  purpose  of  sup- 
plementing the  written  contract  or  to  explain 
its  meaning,  but  not  to  contradict  or  rary  ita 
terms. 

2.    ETIDEITOX     «=>442(7)— PXBOI^lNCOKFIXrK 
WBITTEN  OVABAITTT. 

The  written  contract  as  set  out  in  the  opin- 
ion as  modified  by  the  memoranda  added  there- 
to is  rendered  incomplete  and  uncertain,  and 
parol  evidence  was  admissible  to  show  what 
the  "original  guaranties"  were;  such  oral  ev- 
idence not  being  inconsistent  with  the  terms  of 
the  written  contract 

Commissioners'   Opinion,   Division   No.   2. 
Error  from  District  Court,  Johnston  Coun- 
ty;  John  H.  Linebaugh,  Judge. 

Action  by  the  Weaterm  Silo  CcHnpany 
against  F.  B.  Stobaugfa.  There  was  Judg- 
ment for  the  plalntifr  for  part  of  the  amount 
claimed,  and  it  appeals.    AfSrmed. 

E.  D.  Slough,  of  Ardmore,  for  plaintlflF  in 
error. 

John  J.  Stobaugh,  of  Tishomingo,  for  de- 
fendant In  error. 

GALBRAITH,  0.  The  plaintiff  In  error, 
as  plaintiff  in  the  court  below,  commenoed 
this  action  to  recover  the  sum  of  $236,  evi- 
denced by  a  promissory  note  given  as  part 
payment  of  the  purchase  price  of  a  silo  sold 
and  delivered  to  the  defendant  by  the  plain- 
tiff. The  answer  admits  the  sale  and  exe' 
cutlon  of  the  note,  but  payment  was  re- 
sisted on  the  ground  of  breach  of  warranty 
and  injury  resulting  therefrom.  The  answer 
in  part  averred: 

"The  defendant  says  that  he  purchased  from 
tbe  plaintiff  a  silo  for  the  price  of  $347,  flS6 
of  which  was  paid  before  delivery,  and  the 
sum  of  $211  to  be  paid,  with  the  nnderstandinf 
and  agreement  between  plaintiff  and  defendant 
that  plaintiff  agreed  and  warranted  that  aaid 
silo  was  to  be  first-class  material,  and  contdn 
4%  pounds  to  the  square  foot  forced  in  nnder 
hydraulic  pressure,  creosote,  and  to  fnmish  a 
cutter  with  said  silo  to  enable  defendant  to 
cnt  and  fill  the  said  silo  at  the  proper  time  and 
in  the  proper  manner;  and  that  ensUage  waa 
good  and  first-class  bog  feed ;  and  that  the  said 
silo  would,  under  all  conditions,  stand  up; 
and  that  defendant  believed  said  statement  and 
warranties;  and  that  same  were  made  by  the 
plaintiff  to  induce  defendant  to  take  said  silo 
and  make  the  agreement  to  pay  and  to  pay 
said  sum;  and  that  said  warranties  and  state- 
ments did  induce  the  defendant  to  make  and 
enter  into  said  contract  for  the  sale  of  said 
sUo." 


^^For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Ke7-Numbered  Digests  and  Indexes 
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The  case  was  tried  to  the  court  and  a  Jtiry, 
and  a  Terdlct  returned  In  favor  of  the  plain- 
tiff for  $6750.  Judgment  was  entered  on 
the  verdict  for  the  amount  thereof  and  costs 
of  suit,  from  which  the  plaintiff  has  prose- 
cuted tills  appeal. 

[1]  The  principal  error  assigned  Is  the  ad- 
mission of  parol  testimony  to  prove  the  war- 
ranty and  the  breach  thereof  and  the  result- 
ing Injury.  The  contract  of  sale  was  in 
writing  and  was  as  follows: 

"May  1,  1013. 

"Western  Silo  Co.,  Dea  Moines,  Iowa.  Please 
ship  to  me  the  foUowing  goods  on  or  before 
June  15th,  1913,  or  at  your  earliest  convenience: 
Point,   MannsviUe.     llail  address,   MannsvUle. 

R.    F.    S L silo.      Diameter,    14; 

height    30;     phie    2    P,    $262.00 cutter 

Na Mounted Ft     of    Pipe. 

Price, Total,  $262.00. 

'^eims  %  cash  on  Del.  BaL  June  1st,  1914, 
wHl  furnish  1  comp.  man  to  help  erect. 

"^ill  of  lading  and  settlement  papers  are  to 
be  mailed  to  the  First  State  Bank  of  Manns- 
viUe and  I  agree  to  receive  the  above-mention- 
ed articles  and  make  settlement  in  accordance 
with  the  terms  specified  above  immediately  on 
receipt  of  goods. 

"Failure  to  make  settlement  as  above  specified 
releases  the  Western  Silo  Company  from  aU 
responsibility  and  makes  the  entire  amount  due. 

"Carload  rate  of  freight  allowed  on  silo. 
Cutters  t  o.  b.  nearest  distributing  point. 

"If  on  receipt  of  silo  any  part  is  found  de- 
fective or  missing,  I  will  within  ten  days  notify 
the  Western  Silo  Co.,  in  writing  and  give  thnm 
reasonable  time  to  replace  all  such  parts  and 
at  such  time  as  such  replacements  are  made, 
their  responsibility  ceases. 

"Title  to  the  goods  ordered  and  right  to  re- 
claim possession  thereof  for  the  balance  of  the 
purchase  price  shall  remain  in  the  aforesaid 
company  and  in  case  of  suit,  there  shall  be  al- 
lowed reasonable  attorney's  fees  and  any  oth- 
er costs  incurred  in  prosecution  of  same.  Venue 
thereof  in  Polk  county,  Iowa. 

"This  order  can  only  be  canceled  by  pur- 
chaser sending  Western  Silo  Co.,  draft  for  25 
per  cent,  of  the  purchase  price  before  shipment 
is  made. 

"This  order  is  not  binding  on  the  aforesaid 
company  until  accepted  by  them  in  writing  at 
their  office  in  Des  Moines,  Iowa,  and  I  agree 
to  hold  them  blameless  if  they  are  unable  to 
tnake  shipment  on  account  of  cause  l>eyond  their 
control. 

"It  is  understood  that  this  order  constitutes 
the  entire  agreement  between  the  parties  hereto, 
and  the  Western  Silo  Co.  will  not,  under  any 
drcnmstances,  allow  any  deductions  of  whatso- 
ever uature  not  specified  in  this  order. 

"If  this  order  is  for  an  ensilage  cutter,  it  is 
sold  subject  to  the  manufacturer's  guaranty  as 
printed  in  catalogue. 

"[Sipied]    F.  B.  Stobaugb. 

"O.  K.    Credit  Department 

^Salesman,  Chas.  G.  Wagner. 

"Accepted  by  Western  Silo  Co.,  by  Kelly  BelL 
Sent  to  Western  Silo  Co.,  913." 


Indorsements: 

"Acknowledged   and   Instructions   sent, 
ceived  May  5,  1913." 
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Memorandum  sheet  attached  to  foregoing: 

"I  will  change  my  order  on  100  ton  silo  2 
piece  pine  to  100  ton  silo  creosoted  material  and 
pay  the  difference  of  $80.00  on  January  1,  1914. 
Should  said  silo  have  left  the  factory  I  will 
let  the  original  order  stand  good.  The  original 
guaranties  stand  good  with  the  change  in  ma- 
teriaL  F.  B.  Stobaugb." 

It  appears  from  the  record  that  the  modi- 
fication of  the  contract  embraced  in  the  mem- 
orandum attached  thereto  was  executed  be- 
fore the  contract  was  forwarded  to  the  com- 
pany for  acceptance,  and  was  accepted  by 
the  company  with  the  memorandum  attached 
to  it,  and  that  the  silo  delivered  was  the  one 
described  in  the  memorandum. 

It  is  contended  on  behalf  of  the  plaintiff 
In  error  that  the  contract  was  in  writing, 
and  was  complete  and  embraced  the  entire 
contract,  and  since  It  contained  no  warran- 
ties, oral  testimony  was  not  admissible  to 
add  thereto  or  to  change  the  terms  thereof, 
and  the  court  erred  in  admitting  such  testi- 
mony over  the  plaintiff's  objections. 

[2]  The  rule  contended  for  by  the  plain- 
tiff In  error  is  well  established,  but  it  does 
not  seem  to  be  applicable  or  controlling  in 
the  instant  case  for  the  reason  that  the  mem- 
orandum attached  to  the  original  contract 
modifies  the  terms  thereof  and  Introduces 
an  ambiguity  therein,  in  this,  that  it  con- 
tains the  phrase: 

"The  original  guaranties  stand  good  with  the 
change  in  materiaL" 

There  were  no  guaranties  set  out  in  the 
original  contract  Hence,  if  there  were  guar- 
anties, they  must  have  been  oral.  The  con- 
tract as  thus  modified  discloses  that  the  en- 
tire contract  was  not  reduced  to  writing,  and 
therefore  parol  evidence  was  admissible  to 
establish  the  entire  contract  between  the  par- 
ties, that  Is,  to  prove  what  the  "original  guar- 
anties" were. 

In  McNlcb  v.  Northwestern  Thrasher  Co., 
23  OkL  386,  100  Pac.  B24,  138  Am.  St  Rep, 
803,  it  is  said: 

"The  execution  of  a  contract  in  writing  super- 
sedes all  the  oral  negotiationB  or  stipulations 
concerning  its  terms  and  subject-matter  which 
preceded  or  accompanied  the  execution  of  the 
instrument  in  the  absence  of  accident  fraud, 
or  mistake  of  fact;  and  any  representations 
made  prior  to  or  contemporaneous  with  the  ex- 
ecution of  the  written  contract  are  inadmissible 
to  contradict  change,  or  add  to  the  terms  plain- 
ly incorporated  into  and  made  a  part  of  the 
written  contract" 

In  Holmes  v.  Evans,  29  Okl.  at  page  877» 
118  Pac.  at  page  146,  it  is  said: 


Digitized  by 


Google 


672 


182  PACIFIC  REPOBTER 


(OkL 


"When  the  wridng  does  not  purport  to  dls- 
dose  the  complete  contract,  or  if,  when  read  in 
the  light  of  attendant  facts  and  circumstaocea, 
it  is  apparent  that  it  contains  only  a  part  of 
the  agreement  entered  into  by  the  parties,  parol 
evidrnce  is  admissible  to  show  what  the  rest 
of  the  agreement  was ;  but  such  parol  evidence 
must  not  be  inconsistent  with  or  repugnant  to 
the  intention  of  the  parties  as  shown  by  the 
writtPD  instrument,  for,  where  a  contract  rests 
partly  in  parol,  that  part  which  ia  in  writing  ia 
not  to  be  contradicted." 

So  In  the  Instant  case  it  is  apparent  that 
the  entire  contract  was  not  reduced  to  writ- 
ins,  and  parol  evidence  was  admissible  to 
show  the  entire  contract,  that  is,  to  explain 
what  the  "original  guaranties"  were,  since 
such  evidence  was  not  inconsistent  or  re- 
pugnant to  the  written  instrument. 

It,  therefore,  appears  that  the  court  did 
not  err  in  overruling  the  objections  of  the 
plaintiff  to  the  oral  evidence  complained  of. 
The  other  assignments  of  error,  it  seems  to 
us,  do  not  call  for  further  consideration  than 
the  statement  that  they  are  not  well  taken. 

There  were  no  objections  to  the  instruc- 
tions of  the  court  to  the  Jury;  hence  it  is 
presumed  that  the  law  was  correctly  stated 
therein.  It  not  being  made  to  appear  that 
there  are  any  prejudicial  errors  of  law  set 
out  in  the  record,  we,  therefore,  conclude 
that  the  Judgment  appealed  from  should  be 
afiirmed. 

PER  CURIAM.   Adopted  in  whole. 

On  Rehearing. 

HIOOINS.  J.  In  the  plaintiff  in  error's 
petition  for  rehearing  it  is  claimed  that  Com- 
mlssliiner  Galbraltb  overlooked  his  second 
assignment  of  error,  to  wit:  "That  the  evi- 
dence of  the  defendant  in  error  was  insuffi- 
cient to  counterclaim  for  breach  of  warranty 
if  It  could  be  said  there  were  such  warrnntiea 
as  alleged;"  the  force  of  this  assignment 
being  that  it  was  the  duty  of  the  trial  court 
to  instruct  a  verdict  tor  plaintiff  in  error. 
The  defendant  In  error  pleaded  tliat  there 
was  a  breach  of  warranty  in  reference  to 
the  quality  of  the  property,  to  wit,  a  silo  by 
him  purchased,  and  introduced  evidence 
tending  to  show  that,  after  the  silo  was 
erected  by  plaintiff  in  error.  It  had  to  be  tied 
up  by  four  wires  and  anchored  to  keep  It 
from  failing  down;  that  it  dried  up  and 
cracks  came  in  it;  that  there  was  1^  pounds 
creosote  used  when  the  guaranty  called  for 
4%  pounds ;  and  that  the  bottom  of  the  silo 
was  rotten.  We  believe  that  it  was  proper 
for  this  evidence  to  go  to  the  Jury  in  order  to 
throw  some  light  on  the  question  as  to  the 
value  of  the  silo  actually  received  by  defend- 
ant in  error.  The  court  is  Justified  in  in- 
structing a  verdict  when  there  is  a  total  lack 
of  evidence  on  one  side  of  a  controversy  or 


when  all  the  evidence  offered  and  all  reason- 
able inferences  to  be  drawn  therefrom  are 
of  such  a  character  that  all  reasonable  men 
must  readi  the  same  conclusion. 

We  find  that  the  trial  court  properly  sub- 
mitted all  issues  to  the  Jury,  and  that  the 
opinion  of  the  Commissioner  reached  the 
correct  conclusion.  We  adhere  to  that  con- 
clusion; therefore  the  Judgment  of  the  trial 
court  la  affirmed. 

OWEN,  O.  J.,  and  SHARP.  PITOHFOBA 
and  McNBILL,  JJ.,  concur. 


(a  OkL  ») 

FIRST  STATR  BANK  OF  WARNER  t. 
PORTER.     (No.  8503.) 

(Supreme  Court  of  Oklahoma.    Jan.  80^  1917.) 
(Syllaiv*  iy  the  OowrtJ 

ApI>EAI,  and  ERROB   «=33.';R— TtMB  lOB  TAK- 

iwo  Appeal— Statute— Dismissal 
Proceeding  in  error  dismissed,  for  the  rea- 
son that  same  was  not  commenced  witliin  six 
months  from  the  rendition  of  the  Judgment  com- 
plained of,  as  required  by  chapter  18,  Seas, 
Laws  1910-11. 

Error  from  Superior  Court,  Muskogee 
County ;  H.  C.  Thurmon,  Judge. 

Action  between  the  First  State  Bank  of 
Warner  and  S.  T.  Porter.  Judgment  for  the 
latter,  and  the  former  brings  error.  Dis- 
missed. 

Ambrlster  &  Ambrister,  of  Muskogee,  tat 
plaintiff  in  error. 

Neff  A  Neff,  of  Muskogee,  for  defendant  In 
error. 


KANE,  J.  This  cause  comes  on  to  be  beard 
npon  a  motion  to  dismiss  the  proceeding  in 
error,  npon  the  ground,  among  others,  tliat 
the  same  was  not  commenced  within  the  time 
provided  by  law.  The  record  shows  that  the 
appeal  was  taken  from  a  Judgment  rendered 
on  the  12th  day  of  February,  1916,  and  an  or- 
der overruling  the  motion  for  new  trial  there- 
in, which  was  entered  on  the  1st  day  of  April. 
1916.  No  summons  in  error  has  been  Issued 
or  served  up  to  this  time.  It  therefore  ap- 
pears that  the  proceeding  In  «-ror  was  not 
commenced  within  the  time  required  by  chap- 
ter 18,  Sees.  Laws  1910-11,  which  provides: 

"All  proceedings  for  reversing,  vacating  or 
modifying  Judgments  or  final  orders  shall  be 
commenced  within  six  months  from  the  rendi- 
tion of  the  Judgment  or  final  order  compIaiB- 
ed  of 

The  proceeding  in  error,  therefore,  most  be 
dismissed,  upon  the  authority  of  Shelton  r. 


>Por  other  casM  ■••  same  topic  and  KEr-NDUBER  In  all  Kcr-Noobsrsd  Dli«sU  sad  IndSMs 


Digitized  by 


Google 


(Md.) 


STATE  T.  WlliOOX 
(itt  F.) 


673 


WaUace  (No.  8744)  162  PtiC.  10D2,  and  Sharpe 
et  al.  T.  State  (No.  8379)  181  Pac.  293,  re- 
cently handed  down,  but  not  yet  oflBdaUy  re- 
ported. 
All  the  Justices  concur. 


(TS  OkL  IS8) 

STATE  ez  rel.  BARTLETT  et  al.  t.  WIL- 
COX, Superior  Court  Judge.    (No.  10525.) 

(Sapreme  Cotirt  of  Oklahoma.    July  IB,  1919.) 

(Syttabut  by  the  Court.) 

iNSiAirs  «s>28  — BiQHTS  or  Aixottkh  — 
QuEsnoRS  or  Fact— Siatctbs— Conbtsdo- 
noN— JuBiSDicnoR  or  Ooubts. 
The  power  and  authority  conferred  on  the 
coonty  courts  by  Act  Cong.  June  14,  1918,  c. 
101,  40  SUt  at  L.  606  (Comp.  St.  1918,  Ap- 
pend. {  4234a),  though  it  involves  the  exercise 
by  said  courts  of  judicial  or  quasi  judidal  pow- 
er, is  not  strictly  judicial,  but  is  administra- 
tive and  ministerial,  and  in  determining,  pursu- 
ant to  said  act,  as  a  question  of  fact  who  are 
the  heirs  of  any  deceased  citiEen  allottee  of  the 
Five  Civilised  Tribes,  the  court  merely  finds  the 
facts,  and  fixes  the  status,  which  finding,  when 
material  to  the  question  at  issue,  is  conclusive 
and  binding  upon  the  state  courts  and  upon 
the  administrative  officers  of  the  national  gov- 
ernment in  determining  questions  arising  under 
acts  of  C!ongress  to  which  it  is  applicable.  Tbe 
act,  however,  does  not  deprive  the  superior 
coarts  of  this  state  of  jurisdiction  of  suits  in- 
virivtag  lands  allotted  to  an  Indian  of  the  Five 
Civilized  Tribes  who  may  die  or  may  have  here- 
tofore died  leaving  restricted  Indian  heirs,  where 
such  anit  necessarily  includes  the  determination 
ol  the  title,  and,  inddentally,  tbe  question  of 
fact  aa  to  who  are  the  heirs  of  said  deceased 
allottee. 

Original  appUcatlon  for  a  writ  of  prohibi- 
tion by  tbe  State,  on  the  relaUod  of  U.  U. 
Bartlett  and  others,  against  Oaylord  R.  WU- 
oox,  as  Judge  of  the  Superior  Court  of  Creek 
County,  to  restrain  him  trom  hearing  a 
pending  cause.    Writ  denied. 

John  B.  Meserve  and  Charles  O'Connor, 
both  of  Tnlaa,  and  W.  L.  Ransom  and  Mc- 
Oougal.  Lo^tle^  Allen  A  Pryor,  aU  of  Sapulpa, 
tor  relators. 

Jones  A  Foster,  of  Huskogee^  for  le- 
spoudent. 

RAINEZ,  J.  This  Is  an  original  appUca- 
tlon to  this  conrt  for  a  writ  of  prohibition  to 
Hon.  Oaylord  R.  Wilcox,  as  Judge  of  the 
.  superior  conrt  of  Creek  county,  OkL,  to  re- 
strain him  from  proceeding  with  the  hearing 
of  a  certain  cause  pending  in  the  superior 
court  of  Creek  county,  entitled  Jackson  R. 
Dunzy  et  aL  v.  B.  U.  Bartlett  et  aL  The 
case  was  regularly  instituted  in  said  court, 
tbe  nature  of  the  action  being  one  to  quiet 


title  to  certain  real  estate  sltaated  wholly 
in  Creek  county,  to  partition  tbe  same 
among  the  several  parties  entitled  thereto, 
and  to  cancel  as  a  cloud  upon  plaintiffs'  ti- 
tle a  certain  deed  executed  by  one  of  the 
plaintiffs  to  the  defendant,  Bartlett,  and  for 
the  appointment  of  a  receiver  pendente  lite 
to  preserve  the  estate,  from  which  it  is  al- 
leged large  quantities  of  oil  and  gas  are  be- 
ing taken  and  converted  by  one  of  the  de- 
fendants. 

Prior  to  the  Institution  of  said  action  in 
the  superior  court  of  Creek  county,  Congress 
passed  Act  June  14,  1918,  c.  101,  40  Stat.  h. 
606  (Comp.  St  1018,  Append.  I  4234a)  m- 
titled: 

"An  act  to  provide  for  a  determination  of 
heirship  in  cases  of  deceased  members  of  tb^ 
Cherokee,  Choctaw,  Chickasaw,  Creek,  and  Sem- 
inole Tribes  of  Indians  in  Oklahoma,  conferring 
jurisdiction  upon  district  courts  to  partition 
lands  belonging  to  fuIl-blood  heirs  of  allottees  of 
the  Five  Civilized  Tribes,  and  for  other  pur- 
poses" 

— pursuant  to  which  one  Martha  Jackson, 
claiming  to  be  a  full-blood  Indian  heir  of 
Harper  Jesse  and  Andy  Jesse,  deceased, 
whose  allotments  of  land  are  In  controversy 
In  tbe  action  in  the  superior  court,  liad  com- 
menced proceedings  in  the  county  court  of 
Okfuskee  county,  having  for  their  purpose 
the  determination  of  the  question  of  fact  as 
to  wbo  are  the  heirs  of  the  said  Harper  Jesse 
and  Andy  Jesse. 

It  seems  to  be  admitted  that  in  order  to 
adjudicate  tbe  title  to  the  land  in  the  ac- 
tion pending  in  tbe  superior  court  it  will  be 
necessary  for  said  conrt  to  determine  who, 
in  fact,  are  the  heiia  at  Q>e  said  Harper  Jesse 
and  Andy  Jesse,  deceased,  but  relators  in- 
sist that  by  the  act  of  June  14,  1918,  exdu- 
sive  Jurisdiction  to  determine  said  question 
was  vested  in  the  county  court  of  Okfuskee 
county;  the  court  having  Jurisdiction  of  tlie 
settlement  of  tbe  estate  of  tbe  deceased  al- 
lottees. 

All  the  questions  Involved  in  this  appeal 
Iiave,  tills  day,  been  decided  by  this  court  in 
cause  No.  10617,  State  of  Oklahoma,  on  the 
relation  of  Bali  O.  Millar,  Ben  H.  Cash,  and 
A.  V.  Ruppredit,  v.  W.  A.  Huser,  as  County 
Judge  of  Okfuskee  County.  State  of  Oklaho- 
ma (184  Pac.  113),  wherein,  in  construing 
said  act  in  the  seventh  paragraph  of  the 
syllabus,  we  said: 

"Tbe  power  and  authority  conferred  on  the 
county  courts  by  said  act,  though  it  involves 
the  exercise  by  said  courts  of  Judicial  or  quasi 
judicial  powers,  is  not  strictly  Judicial,  but  is 
administrative  and  ministerial,  and  in  deter- 
mining, pursuant  to  said  act,  as  a  question  of 
fact  who  are  the  heirs  of  any  deceased  citizen 
allottee  of  the  Five  Civilised  Tribes,  tbe  court 
merely  finds  the  facts  and  fixes  the  status,  which 
finding,  when  material  to  the  question  at  itmu. 
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is  conclasive  and  binding  upon  the  state  courts 
and  upon  the  administrative  officers  of  the 
national  governnient  in  determining  questions 
arising  under  acts  of  Congress  to  which  it  is 
applicable.  The  act,  however,  docs  not  deprive 
the  district  courts  of  this  state  of  Jurisdiction  of 
suits  involving  lands  allotted  to  an  Indian  of 
the  Five  Civilized  Tribes  who  may  die  or  mar 
have  heretofore  died  leaving  restricted  heirs 
where  such  suit  necessarily  includes  the  deter- 
mination of  the  title,  and,  incidentally,  the  ques- 
tion of  fact  as  to  who  are  the  heirs  of  said  de- 
ceased allottee." 

For  the  reasons  stated  In  the  case  dted, 
the  writ  of  problbltlon  sbould  be,  and  is  de- 
nied. 

AU  the  Justices  concur. 


(75  Okl.  173) 

WICHITA    PALLS   ft   N.    W.    RT.   00.   ▼. 

OVERSTREET  ft  DOCKTBR. 

(No.  8954.) 

(Supreme  Cioart  of  Oklahoma.    Julj  22,  1919.) 
(Syttalma  hv  the  Oourt.f 

JUBT  «=9l49— DlBCHABOB  ATTKB  IuPAREUITO 

— Gkodnds. 
Where  a  Jury  is  called  and  impaneled  in  a 
case  where  either  party  is  entitled  to  trial  by 
Jury  as  a  matter  of  right,  it  cannot  be  dis- 
charged by  the  trial  court  except  in  the  manner 
provided  by  section  5008,  Rev.  Laws  1910, 
wliich  provides:  "The  Jury  may  be  discharged 
by  the  court  on  account  of  sickness  of  a  juror, 
or  other  accident  or  calamity  requiring  their 
discharge,  or  by  consent  of  both  parties,  or  after 
they  have  been  kept  together  until  it  satisfac- 
torily appears  to  the  court  that  there  is  no 
probabill^  of  their  freeing." 

Error  from  District  Covat,  Harper  Coun- 
ty; W.  C.  Crow,  Judge. 

Action  1^  H.  Orerstreet  and  J.  8.  Dockter, 
doing  business  as  copartners  under  the  firm 
name  and  style  of  Overstreet  &  Dockter, 
against  the  Wichita  Falls  ft  Northwestern 
Railway  (Company.  A  Judgment  for  plain- 
tiffs was  rendered  upon  appeal  from  a  Jus- 
tice of  the  i>eace,  and  defendant  brings  error. 
Berersed  and  remanded  with  directions. 

0.  C.  Huff,  of  Dallas,  Tex.,  B.  J.  IHdt,  M. 
W.  McKenzle,  and  W,  C.  Lewis,  all  of  Buffa- 
lo, for  plaintiff  in  error. 

D.  P.  Parker,  of  Buffalo,  for  defendants  in 
error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  In  error,  defendant  be- 
low, before  a  Justice  of  the  peace.  The  bill 
of  particular's  was  in  eight  counts,  each  count 
alleging  damages  by  loss  In  transit  to  a  sep- 


arate carload  shipment  of  bulk  wheat,  origi- 
nating at  Laveme^  Okl.,  and  consigned  to 
various  points  in  Missouri,  Kansas,  and 
Texas.  The  loss.  In  the  aggregate,  amounted 
to  $88.47.  Upon  trial  before  a  Justice  of  the 
peace.  Judgment  was  rendered  in  favor  of 
the  defendant  for  Its  costs,  whereupon  the 
plaintiff  appealed  to  the  district  court.  In 
the  district  court  a  Jury  was  duly  impaneled 
to  try  the  cause.  During  the  progress  of  the 
trial  the  court  discharged  the  Jury,  to  which 
action  the  defendant  objected  as  follows: 

"The  defendant  company  objects  to  the  excus- 
ing and  discharging  of  the  jury  at  this  time  over 
the  objection  of  the  defendant  for  the  reason 
that  the  trial  of  said  cause  is  in  progress,  the 
plaintUfs  having  submitted  considerable  or  most 
of  their  proof  in  said  action.    •    •    •  " 

The  court  overruled  this  objection,  say- 
ing: 

"The  defendant  having  waived  a  Jury  In  the 
beginning  of  the  case,  I  think  that  is  condnaive, 
and  I  wUl  excuse  the  Jury  in  the  case  and  try 
it  mysdf  the  best  I  can." 

At  the  close  of  the  evidence,  and  apon 
both  parties  resting,  the  trial  court  decided 
the  case  in  favor  of  the  plaintiff  and  entered 
Judgment  accordingly. 

The  first  assignment  of  error  presented, 
and  the  only  one  we  deem  It  necessary  to 
notice.  Is  the  one  which  questions  the  action 
of  the  trial  court  In  discharging  the  Jury 
over  the  objection  of  counsel  for  the  defend- 
ant. This  being  an  action  for  the  recovery 
of  money,  Mther  party  was  entitled  to  a 
trial  by  Jury  as  a  matter  of  ri^t  It  seems 
to  us  that,  after  the  Jury  was  called  and  im- 
paneled In  such  a  case,  the  fact  that  the  de- 
fendant had  previously  waived  trial  by  Jury 
did  not  warrant  the  court  In  arbitrarily  dis- 
charging the  Jury  after  the  trial  was  nearly 
completed.  No  authorities  are  dted  by  coun- 
sel for  either  side  on  this  point,  but  It  seems 
quite  clear  to  us  that,  where  a  Jury  Is  called 
and  Impaneled  In  a  case  where  either  party 
is  entitled  to  trial  by  Jury  as  a  matter  of 
right,  It  cannot  be  discharged  by  the  trial 
court  except  In  tbe  manner  prorvlded  toy  sec- 
tion 6008,  Rer.  Laws  1910,  which  provides: 

"The  jury  may  be  disdiarged  by  the  court  on 
account  of  the  sickness  of  a  juror,  or  other  ae- 
ddent  or  calamity  requiring  their  discharge,  or 
by  consent  of  both  parties,  or  after  they  bmf 
been  kept  together  until  it  satisfactorily  ap- 
pears to  the  court  that  there  is  no  probability 
of  their  agreeing." 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  reversed  and  remanded 
for  a  i)ew  trlaL 

SHARP,  JOHNSON.  HARRISON,  and  He- 
NEILL.  J  J.,  concur. 
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(75  Okl.  IN)-  (  .    • 

WICHITA    PALLS   &   N.    W.    BY.   CO.   t. 
OVQBSTREET  &  DOOKTEB.    (No.  6665.) 

(Sapreme  Court  of  Oklahoma.    Jnljr  22,  1919.) 

(SyXUbut  by  {he  Court.) 
Ca8B  Followkd. 

Judgment  of  the  trial  court  reversed,  and 

oanae  remanded  for  a  new  trial  upon  the  author- 
ity of  No.  8954,  Wichita  Falls  &  Northwestern 
By.  Co.  T.  Overstreet  &  Dockter,  182  Pac  674, 
this  day  handed  down,  a  partnership  composed 
of  H.  Orerstreet  and  J.  S.  Dockter. 

Error  from  District  Court,  Harper  Comity ; 
W.  C.  Crow,  Judge. 

Action  by  H.  Overstreet  and  J.  S.  Dock- 
ter, under  the  firm  name  and  style  of  Over- 
Btreet  &  Dockter,  against  the  Wichita  Falls 
&  Northwestern  Railway  Company,  a  cor- 
poration. Judgment  for  plalntifFs,  and  de- 
fendant brings  error.  Keversed  and  remand- 
ed with  directions. 

O.  O.  Hnfr,  of  Dallas,  Tex.,  and  B.  J.  Dick, 
K.  W.  McKmzle,  and  W.  C.  Lewis,  all  of 
Buffalo,  for  plaintiff  In  error. 

D.  P.  Parker,  of  Buffalo,  for  defendants 
In  error. 

KANE,  J.  This  was  an  action  for  dam- 
ages for  loss  of  wheat  while  in  transit,  com- 
menced by  the  defendant  In  error,  plaintiff 
below,  against  the  plaintiff  In  error,  defend- 
ant below.  The  bill  of  particulars  consisted 
of  12  paragraplis.  On  judgment  being  ren- 
dered In  favor  of  the  plaintiff  by  a  Justice 
of  the  peace,  the  defendant  appealed  to  the 
district  court,  where  the  cause  was  consoli- 
dated with  No.  8954,  182  Pac.  674,  resulting 
In  a   Judgment   in   favor  of   the   plaintiff. 

Oonnsel  for  defendants  state  their  grounds 
fi>r    reversal    in    their    brief    as    follows: 

"These  causes  of  action  are  similar  to  canses 
of  action  set  out  in  case  No.  8954,  this  day  sub- 
mitted to  the  court,  and  we  submit  that  the 
errors  of  the  court  set  out  in  the  abstract  of 
that  case.  No.  8954,  the  statement  of  facts  and 
authorities  there  cited  involves  the  same  propo- 
aitioDS  in  this  case  by  reason  of  the  fact  that 
said  canses  were  submitted  to  the  same  jury  as 
•et  forth  in  case  No.  8954  in  this  court  and  the 
same  action  was  there  taken  in  these  matters. 
We  therefore  deem  it  unnecessary  to  incumber 
the  record  by  setting  out  in  detail  the  abstract 
of  the  record,  statement  of  the  facts,  and  the 
anthorities  there  cited,  because  so  far  as  the 
legal  questions  are  concerned  the  same  proposi- 
tions of  law  are  involved,  and  by  agreement  we 
submit  this  case  upon  tiie  issues  in  case  No. 
8854  in  this  court." 

Aa  in  an  opinion  handed  down  this  day 
we  reversed  the  Judgment  In  cause  No.  8954, 
It  follows  that  the  Judgment  entered  in  this 


WABD  V.  WARD  gY5 

(18*  P.) 

conse  must  also  be  teveiised  and  remanded 
upon    the    authority    of    the    latter    case. 


SHABP,     HABRISON,    JOHNSON,    and 
McNeill,  JJ.,  concur. 


WABD  T.  WABD  et  aL    (No.  8290.) 
(Supreme  Court  of  Oklahoma.    July  22,  1919.) 

(ByOabut  &y  fk«  Court.) 

1.  Inoianb   €=>15(1)— URAixomcn    Liitos— 

DlYESTINO  T1TI.B— IsaUANCK  OF  PATENTS. 

The  title  to  unallotted  lands  of  the  Choc- 
taw and  Chickasaw  Nations  is  in  the  respective 
Indian  tribes  or  nations,  and  is  divested  by  the 
issuance  and  delivery  of  patents  under  rules  and ' 
regulations  prescribed  by  the  Secretary  of  the 
Interior. 

2.  Indians  ®=>15(1)— Saub  of  UKAixoTntD 
Lands— Bill  to  EsxABuaa  BEStiLTiiia 
Tbust. 

An  action  will  not  lie  to  establish  a  result- 
ing trust  in  unallotted  lands  of  the  Choctaw  . 
and  Chickasaw  Nations,  sold  at  public  sale,  pri- 
or to  the  full' payment  of  the  purchase  price 
and  the  issuance  and  delivery  of  patent  there- 
for. 

Commissioners'   Opinion,  Division   Na  2. 
Error  from  District  (Tourt,  Atoka  County.; 
J.  H.  Llncbaugh,  Judge. 

Action  by  N.  C.  Ward,  as  administrator, 
against  Belle  Ward  and  others.  There  was 
Judgment  for  the  defendants,  and  plaintiff 
brings  error.    Affirmed. 

Jones  &  McCasIand,  of  Atoka,  for  plain- 
tiff in  error. 

Robert  M.  Balney  and  Baxter  Taylor, 
both  of  Oklahoma  City,  for  defendants  In 
error. 

GALBRAITH,  O.  This  Is  an  appeal  from 
the  Judgment  of  the  trial  court,  sustaining  a 
demurrer  to  the  petition  of  the  administra- 
tor of  B.  N.  Ward,  deceased,  seeUng  to  es- 
tablish a  resulting  trust  in  certain  unallot- 
ted lands  of  the  Choctaw  and  Chickasaw 
Nations,  bid  in  by  the  deceased  during  bis 
lifetime,  at  a  public  sale  of  such  lands;  the 
certificate  of  purchase  for  a  part  having  been 
issued  in  the  name  of  his  wife  and  for  the 
rest  In  the  name  of  his  son,  the  cash  pay- 
ment required  under  the  rules  of  sale  having 
been  advanced  by  the  ueceased,  the  entire 
purchase  price  not  having  been  paid,  and  the 
patent  to  the  land  not  having  been  issued  and 
delivered.  The  petition  was  drawn  on  the 
theory  that  all  of  the  payments  made  on  the 
purchase  price  of  said  lands  had  been  made 
by  the  deceased,  and  that  he  was  then  In- 
solvent and  his  estate   was   Insolvent  and 
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that  the  money  paid  on  the  pnrduue  price  of 
the  land  belonged  to  his  creditors,  and  that 
the  benefits  of  such  payments  should  accrue 
to  Us  estate.  It  Is  alleged  in  the  petition 
that  Belle  Ward  had  attempted  to  convey 
to  the  defendant  Mary  Bl  Cleveland  a  part 
of  the  land  purchased  in  her  name,  and  tliat 
the  grantee  in  the  deed  took  the  same  with 
the  full  knowledge  that  the  deceased  was  the 
real  owner  of  said  land.  The  petition  also 
alleges: 

"The  plaintiff  shows  to  this  honorable  oonrt 
that,  if  the  deed  from  Belle  Ward  to  Mary  E. 
Cleveland  be  canceled  and  held  for  naught,  this 
plaintiff  can  and  will  pay  the  I>alance  due  on 
said  land  and  cause  a  patent  to  be  issued  there- 
for, and  this  court  can  then  decree  the  title 
to  said  land  is  in  the  estate  of  B.  N.  Ward,  de- 
ceased, and  that  by  reason  thereof  this  plaintiff 
will  secure  to  said  estate  sufficient  property  to 
pay  the  debts  of  said  estate,  but  otherwise  he 
will  not  be  able  to  pay  said  debts." 

The  prayer  was  for  the  cancellation  of 
the  deed  to  Mary  El.  Cleveland,  aud  that  the 
title  to  the  laud  purchased  be  adjudged  to 
be  in  the  said  B.  M.  Ward,  deceased,  and 
subject  to  the  debts  of  said  estate,  and  that 
it  be  further  decreed  that  the*  patent  here- 
after to  be  issued  by  the  Choctaw  and 
Chickasaw  Nations,  and  approved  by  the 
Secretary  of  the  Interior  of  the  United 
States,  when  executed  and  delivered  shall 
be  delivered  by  these  defendants  to  this 
plaintiff,  and  that  the  title  herein  acquired 
stuUl  inure  to  the  benefit  of  the  estate  of 
said  B.  N.  Ward,  deceased,  etc. 

Tlie  demurrer  was  sustained  upon  the 
ground  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  aud 
tlwt  the  court  had  no  Jurisdiction  to  grant 
the  prayer  of  the  petition. 

It  is  agreed  by  counsel  for  the  parties  that 
the  appeal  presents  but  one  question  of  law; 
that  is,  whether  or  not  a  resulting  trust 
may  be  declared  in  lands,  the  title  to  whidi 
is  held  by  the  United  States. 

This  identical  question  was  presented  to 
the  Supreme  Court  of  Oklahoma  Territory, 
in  the  case  of  Bockfinger  v.  Foster  et  al., 
10  OkL  488,  62  Pac.  799,  and  a  negative 
answer  returned  by  the  court  in  an  able  and 
exhaustive  opinion.  This  case  was  aiBrmed 
upon  appeal  by  the  Supreme  Court  of  the 
United  States,  and  for  the  same  reasons 
given  by  the  territorial  court  for  its  holding. 
Bock  finger  v.  Foster  et  al.,  190  U.  S.  110, 
23  Sup.  Ct  836,  47  L.  Ed.  975.  The  reasons 
the  court  gave  for  its  conclusion  in  the 
Bockfinger  Case,  in  brief,  were  that  the  Con- 
gress of  the  United  States  had  absolute  con- 
trol over  the  disposition  of  the  public  lands, 
and  that,  until  the  title  to  the  land  had  pass- 
ed from  the  government  and  vested  in  the  In- 
dividual owner,  the  courts  would  not  inter- 
fere with  the  action  of  the  government's 
agents  In  transferring  the  title  from  the 


government  to  the  Individual,  and  therefore 
tliat,  prior  to  the  time  the  government  has 
parted  with  absolute  tlUe  to  the  land  and 
exhausted  its  supervisory  power  over  the 
same,  a  petition  cannot  be  framed  that  will 
state  a  cause  of  action  to  declare  a  result- 
ing trust  in  public  lands.  It  is  true  that 
in  the  Bockfinger  Case  the  lands  in  con- 
troversy were  public  lands,  and  a  patent  had 
Issued  by  the  government  to  town-site  trus- 
tees, conveying  the  land  to  the  trustees  in 
trust  for  the  benefit  of  the  respective  oc- 
cupants of  the  town  lots  thereon,  and  that 
prior  to  the  time  tlut  the  trustees  had  ex- 
ecuted  and  delivered  a  deed  to  the  individ- 
ual occupants  of  the  lot  or  lots  the  supervi- 
sion of  the  government  of  the  land  continned, 
and  it  was  held  that  an  action  to  declare  a 
resulting  trust  In  the  property  would  not 
lie,  because  Congress  in  the  act  providing 
for  the  disposition  of  the  land  had  not  so  pro- 
vided, and  the  control  of  Congress  over  the 
lands  was  absolute,  and  its  purpose  in  the 
disposition  of  the  land  could  not  be  interfer- 
ed with  by  the  courts  so  long  as  the  super- 
vision of  the  government  over  the  land  con- 
tinued. The  same  application  was  made  of 
the  principle  in  Jordan  v.  Smith,  12  OkU 
703,  73  Pac.  308,  and  in  Hamilton  ▼.  Foster, 
16  Okl.  220,  82  P.ic.  821. 

The  rule,  and  its  application,  is  supported 
by  convincing  arguments,  and  Illustrated  by 
a  great  array  of  decided  cases,  in  the  opin- 
ion of  the  Supreme  Court  of  the  territory 
in  the  Bockfinger  Case,  supra,  and  In  the 
opinion  of  the  Supreme  Court  of  the  United 
States  on  appeal,  and  for  that  reason  it 
would  seem  to  be  useless  labor  to  repeat 
them  here. 

While  it  Is  true  the  lands  Involved  in  tMs 
suit  were  lands  of  the  Choctaw  and  Chicka- 
saw Tribes,  and  did  not  become  public  lands 
even  upon  dissolution  of  the  tribal  govem- 
mcnte  (section  27,  Act  of  April  26,  1906,  c. 
1876.  34  Stat  148),  still  the  same  ah.'wlute 
control  of  tbelr  disposition  was  vested  in 
the  Congress  as  in  the  case  of  public  lands, 
and  the  rule  applied  in  the  above  cases  la 
applicable  and  controlling  in  the  instant 
case. 

[1,2]  The  fact,  which  appears  from  the 
petition,  that  the  title  had  not  passed  from 
the  Indian  tribes,  inasmuch  as  patents  had 
not  been  issued  for  the  land  in  controversy, 
is  sufficient  reason,  as  in  the  case  of  public 
lands,  why  the  plaintiff  could  not  malutaia 
an  action  to  establish  a  resulting  trust  there- 
in. The  Interior  Department,  as  agent  of 
the  government  in  disposing  of  this  unallot- 
ted land  of  the  Choctaw  and  CUckasaw  Na- 
tions, did  not  lose  control  of  the  same  until 
final  payment  was  made  and  patent  issued. 
In  the  Instant  case  the  final  payment  had 
not  been  made  and  the  patent  had  not  been 
issued,  and  the  title  to  the  land  in  contro- 
versy   h^d   not   passed   to   the  purchaser. 
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Therefore  flie  snperrlaory  power  ot  tbe  gov- 
emment  orer  the  land  had  not  ended,  and 
the  court  had  no  Jurisdiction  to  declare  a 
resaltlng  trust  therein. 

It  therefore  appears  that  the  Judgment  ap- 
pealed from  was  right  and  Should  be  af- 
flrmed. 

FEB  CURIAM.    Adopted  In  whole. 


m  ou.  i$T)  • 

KDWARD  a  PLUMB  CO.  T.  BANKSTON. 
(No.  8251.) 

(Snptcnie  Ooort  of  Oklahoma.    Joly  IS,  1919.) 

(ByHattu  hv  the  Court.) 

Appkax.  aitd  Ebxob  «=>1001(1)  — Rktibw  — 
Vebdict. 
Where  the  trial  conrt  submits  to  the  Jury 
wider  proper  instmctiona  the  theories  of  the 
case  presented  by  both  plaintiff  and  defendant, 
and  there  is  snflSdent  competent  evidence  to 
reasonably  support  the  verdict,  tbe  finding  of 
the  Jury  is  eonduslve  npon  appeal. 

Error  from  County  Court,  Tulaa  County ;  J. 
W.  Woodford,  Judge. 

Action  by  the  Edward  O.  Plume  C<mipany 
agnlnst  J.  H.  Bnnkston.  There  was  a  jndg- 
ment  for  defendant,  and  plaintlfr  brings  error. 
Affirmed. 

Hulette  F.  Aby,  William  V.  Tucker,  and 
Carter  Smith,  all  of  Tulsa,  for  plaintiff  in 
«rror. 

Warren  D.  Abbott  and  Frederick  A.  Peek, 
both  of  Tulsa,  for  defendant  In  error. 

PITOHFOBD,  J.  This  is  an  action  brought 
by  the  plQlntifr,  Edward  0.  Plume  ft  Co., 
against  the  defendant,  J.  H.  Bankston,  in  the 
connty  court  of  Tulsa  county.  Plaintiff  al- 
leges that  on  the  13th  of  November,  1914,  at 
Talsa.  he  and  the  defendant  entered  Into  a 
contract  whereby  the  plaintiff  agreed  to  fur- 
nish to  the  defendant  12,000  special  folders 
for  tlie  price  and  sum  of  $240,  that  It  fur- 
nished and  delivered  to  the  defendant  the 
folders.  In  compliance  with  the  contract,  and 
that  the  defendant  refused  and  neglected  to 
make  payment  for  the  same.  The  defendant 
interposed  an  answer,  denying  generally  the 
allegations  of  the  petition,  and  as  a  further 
defense  alleged  that  the  folders  the  plaintiff 
famished,  pursuant  to  tbe  contract,  were 
sudi  that  the  defendant  could  not  use  the 
same  In  his  business,  and  were  wholly  worth- 
less to  him,  as  they  did  not  correspond  to  the 
sample  shown  him,  and  were  not  the  goods 
contracted  for.  A  verdict  was  returned  in 
favor  of  the  defendant. 

The  main  error  relied  upon  by  the  plaintiff 
for  reversal  Is  that  the  verdict  of  the  Jury 


was  contrary  to  the  evidence  There  was 
some  evidence  tending  to  prove  that  the  t(Ad- 
•va  were  received  by  the  defendant,  and  a 
p«>rtion  of  them  were  used  before  the  plain- 
tiffs  were  notified  of  any  objections  by  tbe 
defendant  Under  the  evidence  in  the  case, 
had  the  verdict  been  for  the  plaintiff,  the 
same  would  not  have  been  disturbed  by  this 
court  The  weight  of  the  evidence  was  en- 
tirely for  the  Jury;  and,  where  the  verdict 
of  a  Jury  Is  reasonably  supported  by  the  evi- 
dence, the  Supreme  Court  will  not  weigh  the 
testimony  to  determine  whether  or  not  it 
would  have  readied  the  same  oonclnslon. 
Texas  Ca  t.  Collins,  42  Okl.  874,  141  Pac. 
788:  U  Ll  Tyer  &  Son  t.  Wheeler,  41  Okl.  83S, 
13S  Pac  851. 

The  cause  was  fairly  submitted  to  the  Jury, 
evidence  was  to  some  extent  conflicting;  and, 
while  the  acts  of  the  defendant  in  rdation  to 
the  goods  after  they  were  received  by  him, 
would,  if  unexplained,  estop  him  from  now 
setting  up  the  defense  he  has — that  Is,  he 
would  not  be  heard  to  say  the  plaintiff  failed 
to  furnish  the  quality  ordered  and  at  the 
same  time  retain  the  goods  and  attempt  to 
resdnd  the  contract— be  explains  this  reten- 
tion by  testimony  to  the  effect  that  Mr.  Mar- 
tin, plaintifTs  agent,  who  originally  secured 
the  order,  Informed  the  defiendant  that  the 
folders  received  were  not  according  to  the 
contract,  and  further  instructed  the  defend- 
ant to  hold  tbe  same  until  further  orders. 
There  appears  to  hare  been  no  exception  to 
this  evidence,  nor  does  the  plaintiff  deny  the 
authority  of  the  agent  in  the  premises.  In 
looking  over  the  entire  record,  we  confess 
had  we  been  a  member  of  the  Jury  trying  the 
cause,  our  verdict  might  have  been  different 
to  that  rendered,  but  the  rule  Is  established 
by  an  unbroken  line  of  dedslons  of  this  conrt 
that,  where  the  verdict  is  reasonably  support- 
ed by  the  evidence,  this  court  will  not  weigh 
the  evidence  for  the  purpose  of  determining 
whether  or  not  the  verdict  is  against  tbe 
weight  of  evidence,  as  the  Jury  dedded  the 
questions  submitted  adversely  to  the  plaln- 
tiCTs  contention;  and.  Inasmuch  as  the  evi- 
dence Is  such  that  all  reasonable  men  might 
not  reach  the  same  condusion,  we  are  of  the 
opinion  that  tbe  verdict  should  not  be  dis- 
turbed. 

In  Bunker  t.  Harding,  174  Pa&  749,  It  Is 
said: 

"In  a  law  action,  where  there  Is  competent 
evidence  reasonably  tending  to  support  the  ver- 
dict of  the  jury,  and  no  prejudidal  errors  of  law 
are  shown  in  the  instructions  of  the  court,  or 
its  ruling  upon  law  questions  presented  during 
the  trial,  the  verdict  and  finding  of  the  Jury  ate 
condusive  upon  appeaL" 

To  the  same  effect,  see  the  following  Okla- 
homa  dedslons:  Proctor  v.  Capps,  168  Pac. 
894;  City  of  Duncan  t.  Brown,  172  Pac.  79; 
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Treeman  r.  King,  168  Paa  436;  Shawnee  Na- 
tional Bank  t.  Pool,  167  Paa  994. 

The  Judgment  of  the  trial  court  is  affirmed. 

OWEN,  0.  J.,  and  SHABP,  McNEIUU  and 
HIGGINS,  JJ,  concur. 


(7B  Okl.  147) 

PATTERSON  T.  CENTRAL  STATE  BANK 
et  aL    (No.  9449.) 

(Supreme  Court  ot  Oklahoma.    April  8,  1919. 
Rehearing  Denied  July  IS,  1919.) 

(Svllabut  by  the  Court.) 

1.  PuEADiNo  $=»149—CBos8-Bnx— Relation 
TO  Obioinai,  Contkovebst. 

A  cause  of  action  set  up  in  a  croas-bill 
against  a  party  who  has  been  made  a  codefend- 
ant  on  motion  of  the  original  defendant  muat 
be  germane  to  the  original  controversy,  and, 
where  the  defendant  seeks  to  litigate  a  new  and 
distinct  controTersy  between  himself  and  a  co- 
defendant  in  said  cross-bill,  the  same  is  not 
maintainable  under  the  provisions  of  the  Code 
as  a  counterclaim  or  cross-bill;  the  defendant 
win  be  required  to  litigate  said  counterclaim 
or  croaa-bill  against  his  codefendants  in  a  sepa- 
rate action. 

2.  Pleadiho    «=>149— Cboss-Bili,— Subjbct- 

MATTEB— DiSMlSSAI. 

In  an  action  upon  a  promissory  note  brought 
by  plaintiff  against  defendant,  where  the  defend- 
ant has  additional  parties  made  codefendants, 
and  then  attempts  to  litigate  by  cro8»-blU,  a  con- 
troversy between  himself  and  codefendants  not 
germane  to  the  subject-matter  involved  in  the 
original  suit,  it  is  not  error  for  the  court  to  dis- 
miss the  cross-bill. 
Hardy,  C  J.,  and  Kane^  JJ.,  dissenting. 

Appeal  from  District  Court,  Woods  County; 
W.  C.  Crow,  Judge. 

Action  t^  the  Second  National  Bank  of 
New  Hampton,  Iowa,  against  J.  E!.  Patterson, 
in  wliicb  ttie  court  at  defendant's  instance 
made  the  Alva  Security  Bank  and  the  Cen- 
tral State  Bank  of  Alva  parties  defendant, 
and  in  wtiich  defendant  filed  an  amended  an- 
swer and  cross-petition  against  such  parties. 
Judgment  for  plalntitr,  the  Second  National 
Bank  of  New  Hampton,  Iowa,  against  de- 
fendant Patterson,  and,  from  an  order  dis- 
missing bis  amended  answer  and  cross-i)eti- 
tion  against  the  Security  State  Bank,  he 
brings  error.    Affirmed. 

0.  H.  Maantel  and  J.  W.  Barry,  both  of  AI- 
ra,  and  S.  C.  Bloss,  of  Wlnfleld,  Kan.,  for 
plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  William  H. 
Zwick,  Asst  Atty.  Gen.,  and  Arthur  G.  Sut- 
ton, of  Alva,  for  defendants  in  error. 

McNElLIi,  J.  This  action  was  commenced 
in  the  district  court  of  Woods  county  by  the 


Second  National  Bank  of  New  Hampton, 
Iowa,  against  J.  E.  Patterson  to  collect  the 
amount  due  on  a  promissory  note  dated 
March  30,  1912,  and  executed  by  J.  E.  Patter- 
son to  the  Alva  Security  Bank  of  Alva,  OkL, 
and  said  note  before  maturity  was  transfer- 
red to  the  Second  National  Bank  of  New 
Hampton,  Iowa,  without  recourse,  and  was 
indorsed  by  M.  M.  Fulkeracm,  who  guaran- 
teed the  payment  of  the  same.  J.  E.  Patter- 
son  filed  his  answer  alleging:  That  he  had 
deposited  certain  money  in  the  Alva  Security 
Bank  for  the  purpose  of  applying  on  the 
payment  of  said  note,  and  in  fact  that  said 
note  was  fully  paid,  ttavlBg  been  paid  to  the 
Alva  Security  Bank,  the  agent  for  the  plain- 
tiff, but  if  the  funds  had  not  beea  applied  to 
the  payment  of  said  note  the  same  was  In 
the  Alva  Security  Bank  or  its  successor,  the 
Central  State  Bank  of  Alva,  and  prayed  that 
the  Alva  Security  Bank  and  the  Central 
State  Bank  be  made  parties  defendant  in  said 
action.  That  thereafter  on  the  11th  day  ot 
February,  1914,  the  court  made  an  order  mak- 
ing the  Aiva  Security  Bank  and  die  Central 
State  Bank  of  Alva  parties  defendant  There- 
upon, on  the  same  day,  the  said  J.  B.  Pat- 
terson filed  an  amended  Shswer  and  cross-pe- 
tition against  the  Alva  Security  Bank 
and  the  Central  State  Bank,  alleging  that  be 
had  deposited  over  $8,000  in  the  AIra  Secu- 
rity Bank  which  he  ordered  and  directed  the 
bank  to  pay  on  the  note  in  question,  and  that 
it  was  agreed  that  said  amount  shonld  be 
paid  and  applied  on  said  note.  Alleging  also 
that  the  Alva  Security  Bank  had  failed  on  or 
about  the  9th  day  of  August,  1913,  and  that 
its  assets  were  taken  over  by  the  bank  com- 
missioner of  the  state  of  Oklahoma,  and 
thereafter  the  Central  State  Bank  of  Alva 
was  organized,  and  the  funds  were  taken 
over  by  the  Central  State  Bonk  of  Alva,  and 
asked  that  judgment  be  rendered  against  the 
Alva  Security  Bank  of  Alva,  and  the  Central 
State  Bank  of  Alva  for  whatever  Judgment 
was  rendered  against  him  and  in  favor  of  the 
Second  National  Bank  of  New  Hampton. 
Iowa. 

Thereafter  on  March  19,  1914,  the  Central 
State  Bank  filed  a  motion  to  dismiss  the 
cross-bill  against  the  defendant  Central  State 
Bank  for  the  reason  there  was  a  misjoinder 
of  parties  defendant,  and  tliat  the  cross-peti- 
tion shows  upon  its  face  the  Coitral  State 
Bank  was  not  a  necessary  party  but  an  Ixa- 
prcqper  party,  and  for  the  further  reason  that 
the  matters  set  forth  in  the  amended  answer 
and  cross-petition  were  not  germane  to  the  Is- 
snes  or  cause  of  action  in  plaintiff's  petition 
against  the  defendant  J.  E.  Patterson.  While 
said  motion  was  pending  and  on  October  7. 
1914,  Judgment  was  rMidered  in  favor  of  the 
plaintiff,  the  Second  National  Bank  of  New 
Hampton,  Iowa,  and  against  the  defendant 
Patterson  for  the  full  amount  of  the  note 
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sued  upmi.  On  Febmary  10,  1916,  or  more 
than  one  year  after  judgment  was  rendered 
against  the  defendant  Patterson,  the  court 
overruled  the  motion  of  the  Central  State 
Bank  to  dismiss  as  to  It,  and  the  Central 
State  Bonk  filed  a  demurrer  to  said  amended 
answer  and  cross-petition,  which  was  also  by 
the  court  on  the  same  day  overruled.  On  Au- 
gust 29,  1916,  the  Central  State  Bank  filed  its 
answer  again  challenging  the  Jurisdiction  of 
the  court  and  asking  that  the  case  be  dismiss' 
ed  for  the  reason  there  was  a  misjoinder  of 
parties  defendant,  and  the  petition  showed 
upon  its  face  that  the  issues  attempted  to  be 
litigated  were  not  germane  to  the  cause  of  ao- 
ti<ni  alleged  In  plaintifTs  petitlcKi  against  the 
defendant  J.  £<.  Patterson.  The  Alva  Secu- 
rity Bank  appeared  specially  and  filed  its  mo- 
tion to  dismiss  for  the  same  reason  as  those 
allied  in  the  motion  of  the  Central  State 
Bank  of  Alva.  This  motion  does  not  appear 
to  have  been  acted  upon  by  the  court 

The  cause  came  on  for  trial  on  the  8th  day 
of  April,  1917,  on  the  issues  Joined  between  J. 
B.  Patterson  and  the  Central  State  Bank  of 
Alva,  and  the  Central  State  Bank  objected  to 
the  introduction  of  any  evidence  for  the  rea- 
son that  the  Central  State  Bank  was  improp- 
erly made  a  party  defendant,  that  it  was  not 
a  necessary  party  defendant  to  determine  the 
full  settlement  of  the  Issues  and  controversy 
between  the  Second  National  Bank  of  New 
Hampton,  Iowa,  and  the  defendant  Patter- 
son, and  for  the  further  reason  that  the  Is- 
sues attempted  to  be  litigated  by  defendant 
Patterson  as  against  the  Ctotral  State  Bank 
were  not  germane  to  the  cause  of  action  al- 
leged in  plaintiff's  petition.  The  court,  on 
the  3d  day  of  May,  sustained  said  objection, 
dismissing  the  cross-petition. 
'  Prom  said  order  dismissing  the  amended 
answer  and  cross-petition  of  J.  E.  Pattersop 
against  the  Central  State  Bank,  3.  B.  Patter- 
son has  appealed  to  this  court. 

The  first  question  to  determine  Is: 

First.  Were  the  Central  State  Bank  of  Al- 
va and  the  Alva  Security  Bank  of  Alva  prop- 
er and  necessary  parties  defendant  as  be- 
tween the  Second  National  Bank  and  J.  B. 
Patterson? 

(1,  2]  This  court,  in  passing  on  a  case  sim- 
ilar to  the  one  at  bar.  In  the  case  of  Tracey 
V.  Crepln,  40  Okl.  297, 138  Pac.  142,  said: 

"A  cause  of  action  set  up  In  a  cross-bill  must 
be  germane  to  the  original  controversy;  and 
where  a  defendant  seeks  to  set  op  new  and  dis- 
tinct matter,  not  maintainable  under  tlie  provi- 
sions of  the  Code  as  a  connterclaim,  unless 
'such  matter  is  Involved  In  a  proper  determina- 
tion of  the  subject-matter  of  the  original  snit, 
a  defendant  will  be  required  to  litigate  it  in  a 
separate  action." 

And  again  the  court  said: 

"In  an  action  by  a  mortgagee  to  foredooe  a 
mortgage  upon  real  eatate,  the  grantee  of  the 
tnortgagor  under  a  warranty  deed  sought  by 
cross-petition  to  recover  damages  against  the 


mortgagor  (the  grantor  In  the  warranty  deed) 
for  breaches  of  the  covenants  in  the  warranty 
deed.  Held,  tbat  the  matter  set-up  in  tlie  cross- 
petition  is  not  involved  in  a  proper  determina' 
tlon  of  the  cause  of  action  set  up  in  the  original 
petition,  and  the  trial  court  committed  no  error 
in  striking  out  such  cross-petition." 

This  court  again  in  the  case  of  Orlsso  r. 
Cramp,  160  Pac.  463,  said : 

"On  motion  by  defendant  to  make  additional 
party,  held  not  error  to  overrule  same  wtiere 
pleading  does  not  show  party  necessary." 

The  allegations  In  the  cross-petition  of 
Patterson,  if  taken  as  true,  were  not  a  de- 
fense to  the  action  brought  by  the  Second 
National  Bank  of  New  Hampton,  Iowa;  nor 
was  the  same  germane  to  the  issues  raised, 
but  was  a  controversy  solely  between' Patter- 
son and  the  Central  State  Bank  of  Alva,  and 
the  Alva  Security  Bank.  Plaintiff  in  error 
makes  the  contentlOD  that  the  Second  Nation- 
al Bank  of  New  Hampton,  Iowa,  made  no  ob- 
jection ;  but  this  cannot  be  the  rule  that  gov- 
erns. The  defendants  raised  the  objection, 
and  in  the  case  of  Tracey  v.  Crepln,  supra, 
a  codefeudant  moved  to  dismiss  the  cross- 
petition  for  the  reason  the  issues  therein 
were  not  germane  to  the  issues  In  the  origi- 
nal action,  and  the  court  eustained  the  mo- 
tion of  the  codefendant  to  dismiss. 

The  law  provides  how  controversies  shall 
be  tried  and  determined,  and  a  defendant 
has  a  right  to  Insist  that.  If  he  Is  to  be  sued, 
said  suit  should  be  brought  In  the  manner 
provided  by  law,  and  a  defendant  in  an  ac- 
tion where  he  has  been  made  a  codefendant 
in  an  action  where  the  issues  In  the  original 
suit  are  foreign  to  any  issue  between  him  and 
bis  codefendant,  the  court  cannot,  over  his 
objection,  require  him  to  litigate  a  controver- 
sy between  himself  and  codefendant,  which 
controversy  between  himself  and  codefendant 
Is  not  germane  to  the  issues  in  the  original 
action.  This  Is  what  the  plaintiff  In  error  at- 
tempted to  do  in  the  case  at  bar,  and  while 
the  court  overruled  a  motion  to  dismiss,  and 
overruled  the  demurrer,  but  the  defendant 
Central  State  Bank  raised  said  question 
again  in  the  answer  and  objected  to  the  in^ 
troduction  of  testimmy  upon  said  Issues  for 
the  same  reason.  If  the  court  committed  er- 
ror in  the  first  instance,  it  was  not  obliged  to 
again  commit  error  upon  the  same  questlcMi. 
The  amended  answer  and  cross-petition  of 
the  defendant  Patterson  against  the  code- 
fendant was  not  germane  to  the  issues  sought 
to  be  litigated  between  the  Second  National 
Bank  of  New  Hampton,  Iowa,  and  the  defend- 
ant Patterson.  The  record  discloses  this  fact 
for  the  reascm  the  issues  between  the  plain- 
tiff and  defendant  Patterson  had  been  fully 
settled  and  the  controversy  determined  on  its 
merits,  for  more  than  a  year  prior  to  the 
time  the  issues  were  Joined  upon  the  cross- 
petition. 

We  therefore  hold  that  the  court  did  not 
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commit  error  In  so  holding,  and  dismissing 
tlie  crosa-petltion. 

The  Judgment  of  tlie  trial  ooort  is  there- 
fore affirmed. 

All  of  the  Justices  concur,  except  HARD7, 
a  J.,  and  KANE;  J.,  dissenting. 


(76  OU.  173) 

OANT  et  aL  ▼.  CRANDALL.    (No.  S490.) 
(Snpreme  Court  of  Oklahoma.    July  22,  1919.) 

(SyUabiit  ly  the  Court) 

Appeal  and  Erbob  $=>302(1)— Oboundb  or 
Motion  — Decision  Conthart  to  Law. 
Where  the  trial  court  erroneously  denies  the 
defendant  the  right  of  trial  by  jury,  the  sub- 
sequent decision  in  favor  of  the  plaintiff  is  con- 
trary to  law,  and  the  error'complained  of  is  suf- 
ficiently presented  for  correction  below  by  a  mo- 
tion for  a  new  trial  upon  the  ground  that  "the 
decision  of  the  court  is  contrary  to  the  law." 

Error  from  District  Court,  Atoka  County; 
J.  H.  Llnebaugb,  Judge. 

Action  by  Robert  Crandall  against  Darius 
Oant  and  Irene  Gant.  Judgment  for  plain- 
tiff; defendants  bring  error.  Reversed  and 
remanded. 

W.  H.  Twlne^  of  Muskogee,  for  plaintiffs  in 
error. 

J.  O.  Ralls,  of  Atoka,  for  defendant  In 
error. 

KANE,  J.  This  was  an  action  upon  a 
promissory  note  and  to  foreclose  a  mortgage 
given  to  secure  the  payment  thereof,  com- 
menced by  the  defendant  in  error,  plaintiff 
below,  against  the  plaintiffs  in  error,  defend- 
ants below.  The  petition  was  in  the  usual 
form,  and  stated  facts  sufficient  to  constitue 
a  cause  of  action.  The  answer  among  other 
defenses  contained:-  (1)  A  verified  general 
denial ;  (2)  a  verified  denial  of  the  execution 
of  the  note  and  mortgage. 

Hereafter,  for  convenlmce,  the  parties 
will  be  designated  "plaintUT  add  "defend- 
ants," resiiectively,  as  they  appeared  In  the 
trial  court. 

Upon  the  trial  of  the  cause  the  court  be- 
low entered  Judgment  for  the  plaintiff  as 
prayed  for,  to  reverse  which  this  proceeding 
in  error  was  commenced. 

The  only  assignment  of  error  we  deem  it 
necessary  to  notice  Is  the  one  which  ques- 
tions the  action  of  the  trial  court  In  denying 
tne  defendants'  request  for  a  trial  by  Jury. 
This  we  think  was  error.  Counsel  for  the 
plaintiff  admits  that  the  action  was  one 
wherein  either  party  was  entitled  to  demand 
a  trial  by  Jury  as  a  matter  of  right,  but  he 
says: 


"The  motion  for  a  new  trial  as  filed  by  plain- 
tiff  in  error  does  not  raise  the  qnesdon  as  to 
whether  or  not  the  court  erred  in  refuring  to 
submit  the  issues  to  the  Jury." 

We  are  unable  to  agree  with  this  conten- 
tion. The  grounds  for  a  new  trial  stated  in 
the  motion  are  as  follows : 

(1)  That  the  decision  of  the  court  in  said 
cause  Is  contrary  to  the  evidence. 

(2)  That  the  decision  of  the  court  Is  oon* 
trary  to  the  law. 

(3)  That  the  decision  of  the  court  Is  con- 
trary to  the  law  and  the  evidence. 

In  our  Judgment  the  decision  of  the  trial 
court  was  contrary  to  law,  and  the  error  com- 
plained of  was  sufficiently  presented  to  the 
trial  court  for  correction  by  either  the  second 
or  third  ground  for  a  new  trial. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  reversed  and  remanded 
for  a  new  trial. 

SHARP.  HARRISON,  JOHNSON,  and  MC- 
NEILL, JJ.,  concur. 
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PICKETT,  County  Treasurer,  v.  SMITH  et  ai 
(No.  10449.) 

(Supreme  Court  of  Oklahoma.    July  16,  UlA^ 

(Svllahut  by  th«  Court) 

1.  Schools  and  Scnooi.  Districts  «=3l9(^)— 
Appobtionment  of  Taxes. 

Section  5,  c.  39,  Laws  1916,  amending  sec- 
tion 4  of  subdivision  A,  art.  2,  c.  107,  Laws 
1015,  levying  a  grosg  production  tax  on  petro- 
leum or  other  crude  oils  or  mineral  oils  or  nat- 
ural gas,  and  which  provides  that  one-sixth  (five 
mills)  of  the  total  levy  shall  be  for  and  in  aid 
of  the  common  schools  of  the  county  from 
whence  the  oil  or  gas  is  produced,  and  makes  it 
the  duty  of  the  county  treasurer  receiving  such 
taxes  from  the  state  auditor  to  credit  the  same 
"to  the  common  school  fund  of  the  county  in 
proportion  to  the  school  population  of  such 
county,"  contemplates  a  ratable  distribution 
thereof  by  the  county  treasurer  throughout  the 
several  districts  and  parta  of  districts  of  the 
county. 

2.  Schools  and  School  Dtstbiots  «s>19(^ 
— Apportion  KENT  or  Taxes. 

In  apportioning  throughout  the  county  such 
gross  production  taxes,  it  is  the  duty  of  the 
county  treasurer  to  include  in  the  apportion- 
ment all  resident  school  children  of  the  produc- 
ing county,  notwithstanding  the  (act  that  m, 
portion  of  them  are  included  in  a  Joint  school  ■ 
district,  the  larger  portion  of  which  is  in  an  nd- 
joining  county. 

3.  Schools  and  School  Districts  •sslOCl)— • 
Appobtxonmknt  or  Taxes. 

Where  in  the  apportionment  of  the  grn— 
production  tax  by  the  county  treasurer  an  error 
has  been  made  whereby  a  Joint  school  district. 


>For  other  cuss  ■«•  same  topte  and  KBT-NDUBBR  In  all  K«]r-Numb«r«d  Ditsrts  sad 
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located  partly  In  snch  cottnty,  has  received  no 
part  of  the  tax  paid  to  the  conntr  treasurer, 
and  there  ia  on  hand,  from  the  same  source,  a 
sum  in  excess  of  the  amount  to  which  such  dis- 
trict la  entitled,  payment  of  the  tax  for  the 
omitted  yrars  should  first  be  made  such  district 
before  making  a  new  and  correct  apportion- 
ment. 

Error  from  District  Court,  Creek  County; 
Kmest  B.  Hughes,  Judge. 

Uandamns  by  W.  R.  Smith,  Cbarley 
Barnes,  and  L.  H.  Meyers,  clerk,  member, 
and  director,  respectively,  of  Joint  School 
District  No.  102,  Payne  and  Creek  Counties, 
Okl.,  against  Enos  R.  Pickett,  County  Treas- 
urer of  Creek  County.  From  the  order  grant- 
ing a  peremptory  writ,  defendant  brings  er- 
ror.   AlBrmed. 

Earl  Foster,  Co.  Atty.,  and  F.  A.  Speak- 
man.  Asst.  Co.  Atty.,  both  of  Sapulpa,  for 
plaintiff  In  error. 

Thrift  &  Davenport  and  H.  S.  Williams,  all 
of  Sapnltta,  for  defendants  In  error. 

SHARP,  J.  This  case. presents  error  from 
the  district  court  of  Creek  county.  During 
the  times  complained  of  Enos  R.  Pickett  was 
county  treasurer  of  Creek  county,  and  W. 
R.  Smith,  Charley  Barnes,  and  L.  EL  Meyers 
were  clerk,  member,  and  director,  respec- 
tlTely,  of  joint  school  district  No.  102,  locat- 
ed in  Payne  and  Creek  counties.  The  larger 
portion  of  the  territory  embraced  In  the 
Joint  sdiool  district  was  In  Payne  county, 
and  the  district  was,  therefore,  except  in 
matters  relating  to  the  alteration  of  the 
boundaries  thereof,  nnder  the  supervision 
and  control  Of  the  superintendent  of  public 
instruction  of  Payne  county.  Section  2, 
art  4,  c.  219,  Lews  1913.  During  the  year 
«idlng  June  30,  1917,  the  district  had  a 
■cholastic  census  of  340,  of  which  number 
274  pupils  resided  In  that  part  of  the  district 
■Itnated  in  Creek  county;  while  during  the 
year  ending  June  30,  1918,  the  district  had  a 
scholastic  census  of  3.39,  of  which  number 
274  resided  in  that  portion  of  the  district 
within  the  limits  of  Creek  county.  During 
the  fiscal  year  ending  June  30,  1017,  Pickett, 
as  county  treasurer  of  Creek  county,  re- 
ceived and  disbursed  gross  production  taxes 
In  the  sum  of  $433,93&16  to  the  school  dis- 
tricts of  Creek  county,  not  Including  any 
portion  of  joint  school  district  No.  102.  The 
enumeration  of  the  children  of  scholastic 
age  of  Creek  county  on  the  basis  of  which 
said  amount  was  distributed  was  12,981. 
Each  of  the  school  districts,  other  than  Joint 
sdiool  district  No.  102,  received  the  sum  of 
$33.42  for  each  person  of  scholastic  age  for 
that  period.  During  the  fiscal  year  ending 
June  30,  1918,  defendant  Pickett,  as  county 
treasurer  of  Creek  county,  reodved  and  dls- 
bnrsed  gross  production  taxes  In  the  sum 
of  1233,244  to  the  school  districts  of  Creek 
county  other  than  that  portion  of  Joint  atiuxA 
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district  No.  102  located  in  said  county.  The 
enumeration  of  school  children  of  scholastic 
age  of  Creek  county  on  the  basis  of  which 
said  amount  was  distributed  was  15,6R8. 
E^ch  school  district  received  the  sum  of 
$14.88  for  each  person  of  scholastic  age  for 
that  period.  During  the  years  named  the 
officers  of  Jobit  school  district  No.  102  duly 
filed  with  the  county  superintendent  of 
Payne  county  all  reports  required  by  law, 
indnding  the  enumeration  of  the  persons 
over  the  age  of  6  and  nnder  the  age  of  21 
years  residing  in  said  school  district.  Includ- 
ing those  residing  In  Creek  county.  At  the 
time  the  action  was  begun  Pickett,  as  county 
treasurer,  had  In  his  possession  and  under 
his  control  gross  production  taxes  In  excess 
of  that  claimed  by  the  Joint  school  district, 
and  which  he  avowedly  Intended  to  distrib- 
ute, as  In  previous  years,  to  the  exclusion  of 
joint  school  district  No.  102. 

[1]  The  question  Involved  Is  the  right  of  a 
joint  school  district,  organized  and  existing; 
pursuant  to  article  4,  c.  219,  Laws  of  1913, 
to  participate  In  the  distribution  of  taxes 
collected  nnder  section  7464,  Revised  Laws, 
as  amended  by  section  1,  subdivision  A,  art 
2,  c.  107,  Laws  of  1915,  and  as  further  amend- 
ed by  chapter  39,  Laws  of  1910,  which  sec- 
tion provides  for  a  production  tax  upon  oil 
and  gas  and  other  minerals.  The  act  of  1915, 
after  providing  that  the  gross  production 
revenues  shall  be  paid  Into  the  state  treas- 
ury, one-half  to  be  credited  to  the  general 
revenue  fund  of  the  State,  provides  that 
"the  remaining  one-half  shall  be  by  the  state 
treasurer  distributed  to  the  county  treasurer 
of  the  counties  from  whence  the  same  was 
collected.  In  proportion  to  the  school  enumer- 
ation of  sndi  counties,  and  same  shall  be 
distributed  in  aid  of  the  county  schools  of 
snch  counties  upon  a  per  capita  basis  as  are 
other  school  funds."  After  providing  that 
one-sixth  (five  mills)  of  the  gross  production 
tax  levied  and  collected  should  be  for  and 
In  aid  of  the  common  schools  of  the  county 
from  whence  the  oil  or  gas  and  other  miner- 
al was  produced,  the  1916  amendment  pro- 
vided that  such  amount  should  be  by  the 
state  auditor  paid  to  the  county  treasurer  of 
the  producing  county,  "to  be  credited  to  the 
common  school  fund  of  the  county  in  pro- 
portion to  the  school  population  of  such 
county."  Board  of  Education  v.  Corey,  163 
Pac.  949. 

{2, 3]  As  the  taxes  the  distribution  of 
which  It  Is  claimed  was  erroneously  appor- 
tioned accrued  subsequent  to  June  30,  1916, 
the  act  of  February  14,  1916,  should  first  be 
looked  to  in  determining  the  law  by  which 
the  tax  paid  to  the  county  treasurer  of  Creek 
county  should  be  distributed.  While  section 
5  of  the  latter  act  difTers  In  some  respects 
from  section  4  of  the  1915  act,  it  does  not 
manifest  a  purpose  to  alter  or  change  the 
distribution  of  the  funds  coming  into  the 
bands  of  the  county  treasurer  from  gross 
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prodnction  revenues,  in  so  far  as  tbe  common 
schools  of  tbe  county  are  concerned.  Both 
acts  fairly  construed  sustain  tbe  contention 
tbat  sncfa  revenues  are  to  be  distributed 
throughout  tbe  several  school  districts  in 
proportion  to  the  school  population  of  such 
districts.  Only  a  strained  construction  of 
the  law  would  authorize  the  conclusion  that 
the  distribution  should  not  take  into  con- 
sideration school  children  who,  though  they 
were  residents  of  Creek  county,  attended 
school  in  a  Joint  school  district  made  up  in 
part  of  territory  lying  in  an  adjoining  coun- 
ty. Being  residents  of  Creek  county,  the  274 
sdiool  children  formed  ft  part  of  tlie  school 
population  of  tbat  county,  though  within  a 
joint  school  district  tbe  larger  portion  of 
whose  area  was  in  Payne  county.  No  st&tute 
other  than  those  already  mentioned  has  l)een 
caHed  to  onr  attention  providing  for  tbe 
distribution  of  gross  production  taxes  in  joint 
school  districts.  Section  7694,  Revised  Laws, 
as  amended  by  section  5,  art.  2,  c.  219,  Lews 
of  1013,  and  by  chapter  250,  Laws  of  1915, 
provides  for  tbe  apportionment  by  the  county 
euperintendent  of  the  state  school  funds, 
together  with  the  unapportioned  county 
school  funds  in  the  county  treasury,  among 
the  school  districts  and  parts  of  districts  in 
such  counties  in  the  ratio  of  the  number  of 
persons  of  school  age  who  are  to  receive  tbe 
same  residing  in  each  district  or  part  of  dis- 
trict, as  shown  by  tbe  last  annual  report  of 
the  several  clerks  of  sudi  district  and  parts 
of  districts.  It  will  i>e  seen  that  in  the  dis- 
tribution of  sudi  funds  parts  of  districts  are 
to  be  included  In  tbe  apportionment  We 
have  seen  that  during  tbe  years  involved  the 
ofBcers  of  joint  school  district  No.  102  filed 
with  the  county  superintendent  of  Payne 
county  an  enumeration  of  the  persons  of 
sdiolastic  age  residing  in  the  district,  and 
Inclndlng  those  residing  in  Creek  county. 
These  reports  show  tbat  for  each  of  the  years 
Involved  274  school  children  of  Joint  school 
district  No.  102  resided  in  Creek  county.  It 
would  have  been  a  very  simple  matter  for 
the  county  treasurer  of  Creek  county,  if  so 
inclined,  to  have  obtained  this  information 
and  made  use  thereof  in  the  apportionment 
of  the  funds.  No  difficulty,  it  seems,  was 
met  in  ascertaining  the  facts  at  the  time  tbe 
stipulation  was  entered  into,  and  upon  which 
the  case  was  submitted  to  the  trial  court 
Applying,  as  far  as  practicable,  tbe  statutory 
requirements  in  respect  to  the  distribution 
of  the  state  school  funds  and  unai^ortioned 
county  school  funds  to  tbe  apiportlonment  of 
gross  production  taxes,  parts  of  school  dis- 
tricts, such  as  Joint  school  districts,  are 
entitled  to  participate  therein  in  the  ratio 
that  the  school  population  thereof  resident 
of  the  producing  county  bears  to  the  entire 
school  population  of  such  county.    Such  were 


the  views  announced  In  Board  of  County 
Commissioners  v.  Alexander,  159  Pac.  311, 
S16.  Any  other  condnsion  would  defeat  the 
legislative  intent  and  deprive  joint  school 
district  No.  102  of  any  i>artlcipation  what- 
ever in  any  of  the  revenues  arising  from  the 
production  of  oil  and  gas  in  the  county  of 
which  it  formed  a  part. 

It  being  the  duty  of  the  county  treasurer 
to  apportion  tbe  gross  production  tax  rat- 
ably, according  to  the  school  population  of 
Creek  county,  without  respect  to  Oie  fact 
that  some  of  the  children  of  school  age,  while 
residents  of  such  school  district  attended 
school  In  a  joint  school  district  lying  partly 
in  another  county,  the  performance  of  such 
duty  may  properly  be  controlled  by  man- 
damus brought  by  such  district  Nor  may 
the  county  treasurer  defeat  the  purpose  orf 
the  law  on  the  ground  that  the  officers  of  tbe 
joint  school  district,  or  the  county  superin- 
tendent, failed  to  furnish  him  with  the  dis- 
trict entimeration,  including  the  scholars  of 
such  district  who  resided  in  Creek  connty. 
There  is  no  law  requiring  tbe  county  super- 
intendent of  Payne  county,  or  for  tbat  matter 
the  connty  superintendent  of  Creek  connty, 
officially  to  report  to  the  county  treasnrer 
of  Creek  connty  the  scholastic  population  of 
tbe  joint  scbool  district.  But  the  right  of 
participation  being  evident  the  failure  of 
the  Legislature  to  spedflcally  require  either 
the  scbool  district  officers  or  the  county  so- 
perintendent  to  fnmish  official  informatidii 
in  this  respect,  or  to  provide  the  manner  in 
which  tbe  school  population  may  be  ascer- 
tained, affords  no  justification  for  a  wrong- 
ful apportionment,  at  least  where  tbe  means 
of  anthentic  information  is  readily  procur- 
able. 

It  is  admitted  that  the  county  treasurer 
has  in  his  custody  and  under  his  oontiol 
funds  paid  from  the  same  source  more  tlian 
sufficient  to  pay  to  such  district  its  portion 
of  the  lOie-17  and  1017-18  taxes.  It  is  only 
just  that  such  payment  should  be  made  be- 
fore distribution  for  succeeding  years  is 
made.  In  so  doing  the  school  districts  and 
parts  of  school  districts  located  in  Creek 
connty  will  each  receive  for  the  several  years 
their  proper  apportionment  of  the  gross  pro- 
duction revenue  accruing  to  Creek  coimty. 
Andrus  v.  Board  of  Directors,  108  La.  388, 
32  South.  420;  Louisville  Sdiool  Board  v. 
McChesney,  109. Ky.  9,  68  S.  W,  427;  State 
ex  reL  McWylie  v.  Matbevre,  County  Auditor, 
150  Ind.  697,  50  N.  E.  672.  Such  b^ng  tbe 
manifest  purpose  of  tbe  Legislature,  tbe 
Judgment  of  the  trial  court  awarding  the 
peremptory  writ  of  manidamus  is  in  all  things 
affirmed. 

OWEN,  0.  J.,  and  PITOOFOBD,  McNBULU 
and  HIGGINS,  JJ.,  ooticor. 
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CHESTNTT  et  aL  r.  OVBRHOLSBR. 
(No.  8878.) 

(Supreme  Court  of  Oklahoma.    July  22,  1919.) 

(SvOabitt  hy  ths  Court.) 

1.  Appeai.  and  Ebbob  «=>346(1)  —  Time  fob 
Appeal,  —  BzTKNBioN  —  ErFEOT  ot  Motion 
TOB  New  Tbiai^ 

Where  a  motion  for  a  new  trial  it  nnneee^ 
aary  to  present  to  this  court  for  review  an  order 
or  judgment  appealed  from,  such  motion  and  de- 
cision thereon  by  the  trial  court  are  ineffectual 
to  extend  the  time  within  which  to  effect  an 
appeaL 

2.  Appeai.  and  Ebbob  «=>648(9  —  AiaND- 
MKNT8  TO   Case-Made— TniE   fob  Akend- 

USNT. 

The  time  allowed  by  the  trial  court  for  the 
suggestion  of  amendments  to  a  case-made  com- 
mences to  ran,  not  from  the  date  of  the  serrice 
of  the  case-made,  but  from  the  expiration  of 
the  period  of  extension. 

3.  Appeai.  and  Ebbob  4=3567(1)  —  Akend* 
MBNTS  or  Case- Made— Efveoi  or  Sbttue- 

MENT. 

In  the  absence  of  a  waiver  by  the  defend- 
ant in  error,  a  case-made  signed  and  settled  by 
the  trial  court  before  the  expiration  of  the  time 
granted  for  the  suggestion  of  amendments  Is  a 
nullity. 

Error  from  District  Court,  Oklahoma  C!oan- 
ty ;  John  W.  Hayson,  Judge. 

Proceedings  betweoi  M.  J.  Chestnut  and 
others  and  Ed  Orerholser.  A  decision  ad- 
verse to  M.  J.  Chestnut  and  others  was  ren- 
dered and  they  bring  error.    Dismissed. 

John  H.  Myers,  of  Wilmington,  Tex.,  and 
Benry  Gray,  of  Oklahoma  City,  for  plaintiffs 
in  error. 

Blake,  Boys  &  Shear,  of  Oklahoma  City, 
and  W.  U.  Howensteln,  of  Orandfield,  for  de- 
fendant in  orror. 

KANE,  J.  This  case  came  on  to  be  heard 
upon  motion  to  dismiss,  filed  by  defendant  In 
error,  upon  the  grounds:  First,  that  the  case 
made  Is  void  because  It  was  settled  and 
signed  by  the  trial  Judge  In  the  absence  of 
the  defendant  in  error  or  his  attorneys  and 
without  his  consent  prior  to  the  expiration  of 
tiie  time  granted  defendant  in  error  to  sug- 
gest amendments  thereto;  second,  that  the 
proceedings  to  review  the  action  of  the  trial 
court  were  not  instituted  in  the  Supreme 
Court  within  the  time  provided  by  law;  and, 
third,  tbat  the  case-made  was  not  served  up- 
on defendant  in  error  within  the  time  pro- 
vided by  law. 

[1-3]  Plaintiffs  In  error  attempt  to  appeal 
from  two  separate  orders  or  Judgments  ren- 
dered on  different  dates.  The  first  order  was 
entered  on  May  2,  1916,  and  was  on  motion 
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of  the  plaintiffs  In  error  Involving  soldy 
questions  of  law,  and  wherein,  motion  for 
new  trial  being  unnecessary,  the  statutory 
time  of  six  months  within  which  to  institute 
proceedings  in  the  Supreme  Court  would  be- 
gin to  run  on  the  date  the  order  er  Judgment 
was  rendered.  The  petition  in  error  and  case- 
made  were  not  filed  in  the  Snpreme  Court 
within  six  months  from  May  2,  1916,  and 
these  proceedings  are  therefore  void  as  to  the' 
order  or  Judgment  of  that  date.  Powell  v. 
Nichols  et  al.,  26  Okl.  734,  110  Paa  762, 
29  L.  R.  A.  (N.  S.)  886;  Cowart  v.  Parker- 
Washington  Co.,  40  Okl.  66,  136  Pac.  163; 
Williamson  et  al.  v.  Adams,  31  Okl.  603,  122 
Pac.  499;  Healy  v.  Davis,  32  Okl.  296,  122 
Paa  157;  Manes  v.  Hoss,  28  Okl  489,  114 
Pac.  698;  Bond  et  al.  v.  Cook  et  al.,  28  OkL 
446, 114  Pac.  723;  Clapper  v.  Putnam  Co.,  168 
Pac.  297. 

The  second  order  or  Judgment  was  ren- 
dered September  16,  1916.  Motion  for  new 
trial  was  overruled  October  21,  1916.  Nine- 
ty days  from  this  latter  date  were  given  by 
the  trial  court  in  which  to  make  and  serve 
case-made;  ten  days  thereafter  for  sugges- 
tion to  amendments  thereto;  and  five  days'' 
written  notice  was  required  for  the  signing 
and  settlement  of  the  case-made.  Under  the 
order,  the  time  for  serving  case-made  woold 
expire  January  18,  1917.  Defendant  In  er- 
ror would  have  ten  days,  or  until  January 
29,  1917,  In  which  to  suggest  amendments. 
The  case-made  was  served  January  10, 1017. 
Notice  of  the  signing  and  settlement  of  the 
case-made  was  served  January  17,  1817,  and 
the  case-made  was  signed  and  settled  Jan- 
uary 20,  1917.  The  petition  In  error,  with 
case-made,  was  filed  with  the  clerk  of  lite 
Supreme  C!onrt  on  January  22,  1917,  seven 
days  before  the  expiration  of  the  time  given 
defendant  in  «rror  in  which  to  suggest  amend- 
ments. Defendant  In  error  did  not  suggest 
amendments,  did  not  serve  the  five  days'  'no- 
tice of  the  signing,  did  not  appear  at  the  time 
of  the  settlement  of  the  case-made,  and  did 
not  consent  that  It  be  signed  and  settled  on 
January  20, 1917,  or  any  other  data  But  oh^ 
day's  notice  of  the  signing  and  settlement  of 
the  case-made  was  given,  whereas  the  or<ler 
of  the  court  required  five.  In  the  absence  oic 
a  waiver  by  the  defendant  in  error,  a  cate- 
made  signed  and  settled  by  the  trial  court  be- ' 
fore  the  expiration  of  the  time  granted  for 
the  suggestion  of  amendments  is  a  nullity.: 
The  case-made  was  signed  and  settled  and 
filed  in  this  court  before  the  time  given  the 
defendant  in  error  in  which  to  suggest  amend- 
ments had  expired.  The  time  allowed  by  the 
trial  court  for  the  suggestion  of  amendmentia 
to  a  case-made  commences  to  mn,  not  from 
the  date  of  the  service  of  the  case-made,  but 
from  the  expiration  of  the  period  of  extension. 

On  the  foregoing  propositions  see  Robe  v.' 
Fnllerton-Stuart   Lumber   Co.,   47   Okl.   617, 
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140  Pac.  1158;  First  Bank  of  MaysvUle  et 
aL  V.  Alexander,  47  Okl.  459.  149  Pac.  1B2; 
Beed  et  al.  r.  Wolcott,  40  Okl.  451,  139  Pac. 
318;  Cummings  et  al.  v.  Tate,  47  Okl.  64, 
147  Pac.  304;  M.,  K.  &  T.  By.  Co.  v.  City  of 
Ft  Scott,  15  Kan.  435;  Sovereign  Camp  of 
W.  of  W.  7.  Chumley,  161  Pac.  1175;  Koa- 
tacbek  t.  Owea,  159  Pac.  366;  WUson  t. 
Branigan  et  al.,  168  Pac.  819 ;  Hart  et  aL  r. 
Mew  State  Bank,  160  Pac  605. 

The  reasons  stated  are  sufficient  for  dls- 
misaal,  and  It  Is  therefore  unnecessary  to 
discuss  the  third  ground  urged  by  defendant 
In  error.   The  motion  to  dismiss  Is  sustained. 

SHARP,  HARRISON,  McNEIIA  and 
JOUNiiOM,  JJ.,  concur. 


(75  Okl.  171) 

MOORE  et  al.  t.  WHITE  et  al.    (No.  9024.) 
(Supreme  Ck>urt  of  Oklaboma.    July  22,  1919.) 

(Byllabut  hv  the  Court.) 

1.  EriDENcE  <S=>442(3)  —  Parol  Evidence  — 

A88IONUENT. 

Where  an  aBsignment  In  writing  of  certain 
oil  and  gas  leases  appears  to  contain  the  final 
agreement  of  the  parties  all  previous  representa- 
tions and  negotiations  are  merged  therein,  and 
thereafter,  in  the  absence  of  fraud,  the  rights 
and  liabilities  of  the  itarties  must  be  determined 
by  the  writing. 

2.  Mines  and  Minekau  «=>74— Oiz.  and  Gas 
Leases— Asbioniunt—Wabrantieb  of  Ti- 

An  assignment  in  writing  of  "all  oar  right, 
title,  and  interest  in  and  to  a  certain  leasehold 
for  oil  and  gas  mining  purposes"  does  not 
amount  to  a  warranty  of  title. 

S.  Mines  and  Minerals  9=>74— Oil  and  Oas 
Leases— AssioNMSNT— Interest  Assigned. 
Under  such  an  assignment  the  assignees 
merely  take  whatever  interest  the  assignors 
have  in  the  leasehold,  and,  in  the  absence  of 
fraud,  assume  the  hazards  arising  out  of  failure 
of  title. 

Error  from  District  Court,  Washington 
County;  R.  H.  Hudson,  Judge. 

Action  by  W.  J.  White  and  others  against 
Clint  Moore  and  another.  Judgment  for 
plain tISs  on  a  directed  verdict,  and  defend- 
ants bring  error.    Afllrmed. 

H.  H.  Montgomery,  of  BartlesvlIIe,  for 
plalntlCTs  In  error. 

James  A.  Veasy  and  J.  P.  O'Meara,  both  of 
Tulsa,  for  defendants  In  error. 

KANE,  J.  This  was  an  action  upon  a 
promissory  note  commenced  by  the  defend- 
ants In  error,  plaintiffs  below,  against  the 
plaintiffs  In  error,  defendants  below.    Here- 


after, for  convenlmce,  the  parties  will  be 
called  "plaintiffs"  and  "defendants"  raapec- 
tlvely,  as  they  appeared  In  the  trial  court. 
The  note  was  given  In  partial  payment  for 
the  assignment  of  certain  oil  and  gas  leases 
by  the  plaintiffs  to  the  defendants.  The  peti- 
tion was  In  the  usual  short  statutory  form 
and  stated  facts  sufflicient  to  constitute  a 
cause  of  action.  The  answer  of  the  defend* 
anta  admitted  the  execution  of  the  note,  but 
denied  any  indebtedness  thereon  whatever 
because  of  the  failure  of  the  consideiatloD 
therefor  occasioned  by  the  failure  of  the  title 
to  one  of  the  tracts  of  land  covered  by  the 
leases.  The  defendants  also  set  up  a  coun- 
terclaim for  damages  alleged  to  have  been 
occasioned  by  the  failure  of  the  title  to  the 
land,  which  consisted  of  7%  acres  embraced 
In  what  Is  Icnown  as  the  Stapler  lease.  By 
way  of  reply  the  plaintiffs  alleged  that: 

"By  a  writing  which  is  in  the  possession  oC 
the  defendants  they  [plaintiffs]  sold,  assigned, 
and  transferred  all  their  right,  title,  and  inter- 
est In  said  property  to  the  defendants,  and  that 
no  warranty  of  any  kind  was  made  as  to  the 
title  to  said  land  or  leases,  and  that  no  falsa 
representations  were  made  in  reference  to  the 
same,  and  that  the  defendant  Moore  Imew  aa 
much  atx>at  the  title  to  said  premises  as  the 
plaintiffs  knew,  and  he  simply  bought  whatever 
title  the  plaintiffs  bad  to  sulL  and  the  plaintiffs 
simply  sold  their  ri^ht,  title,  and  interest  in 
said  property,  and  did  not  attempt  to  convey 
or  warranty  any  title  except  such  as  they  in 
fact  had." 

After  each  party  bad  Introduced  his  evi- 
dence and  rested,  the  court  directed  the  Jury 
to  return  a  verdict  In  favor  of  the  plaintiffs, 
which  was  done,  whereupon  this  proceeding 
in  error  was  coiniiienced  for  the  purpose  of 
reviewing  the  action  of  the  trial  court 

The  defendanta  contend  that  the  transfer 
of  the  leases  was  by  general  assigument  and 
therefore  the  law  Imtilled  a  warranty  of  title 
in  the  seller,  upon  the  breach  of  which  the 
defendants  were  not  only  entitled  to  defend 
against  the  note,  but  to  recover  all  the  pay- 
ments previously  made  on  the  entire  trans- 
action, which  were  in  excess  of  the  deiireeia- 
tlon  In  value  the  leases  were  shown  to  have 
suffered  by  the  failure  of  title  of  the  laud 
embraced  In  the  Stapler  lease.  On  the  otber 
hand,  counsel  for  the  plaintiffs  contend  that, 
although  there  were  extended  oral  negotia- 
tions between  the  contracting  parties  prior 
to  the  consummation  of  the  sale,  they  were  all 
tinally  merged  in  the  fallowing  written  as- 
signment by  which  the  rights  and  liabilities 
of  the  parties  must  be  determined : 

"Know  all  men  by  these  presents  that  we^ 
Bobert  J.  Wilson,  William  J.  White,  John  W. 
White,  and  Harmon  F.  Anawalt,  of  RusaellvUle, 
Ark.,  parties  of  the  first  part,  for  and  in  con- 
sideration of  one  dollar  ($1.00)  and  other  gooda 
and  valuable  consideration,  receipt  of  which  ia 
hereby  acknowledged,  do  hereby  bargabu,  sell. 
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transfer,  asaign,  and  convey  anto  Clint  Moore, 
of  BartieOTlllp,  Okl.,  and  G.  T.  Braden,  of  Pitto- 
harz.  Pa.,  parties  of  tlie  second  part,  all  oar 
right,  title,  and  interest  in  and  to  a  certain 
leasphold  for  oil  and  gas  mining  purposes  made 
and  entered  into  on  the  13th  day  of  May,  A.  D. 
1904,  by  and  between  Rilla  M.  Pemberton,  of 
Bartlesville,  Okl.,  as  Ipssor,  and  the  first  parties 
hereto  as  lessees,  covering  the  following  de- 
scribed lands,"  etc 

[1]  They  say  that,  InRBinnrta  as  by  the 
terms  of  this  writing  the  defendants  asRiKned 
only  all  their  right,  title,  and  interest  in  the 
leases,  the  effect  thereof  was  that  the  de- 
feudan.s  simply  bought  whatever  title  the 
plaintiffs  had  to  sell,  and  assumed  all  the 
risks  u-hlcb  'nlj^ht  arise  oat  of  the  failure  of 
title  of  any  of  the  lensed  preiuiaes.  We  have 
examined  the  lecord  carefully,  and  are  satis- 
fied (bat  the  foregoing  written  assiioiment 
contains  the  flnul  agreement  of  the  parties. 
This  being  true.  It  follows  that  all  previous 
negoilatlous  were  merged  In  the  writing,  and 
by  its  terms,  there  being  no  fraud  shown,  the 
rlgbte  and  liabilities  of  the  parties  must  be 
detuniiliied.     Penbody  v.  Pbelps.  9  Cal.  213. 

[2.  $1  In  support  of  tbelr  contention  thiit 
the  asfllidiment  does  not  amount  to  a  warran- 
ty of  title  counsel  cite  Tupeker  v.  Denner,  46 
Okl.  3:^8,  148  I'ac.  853:  Hull  v.  Hoagland.  38 
N.  J.  I^w.  351 :  Bank  v.  Trust  Co.,  123  Mass. 
830.  The  Tupeker  Case  seems  to  us  to  be 
directly  In  point.  In  that  case,  as  In  this, 
the  assignor  assigned  all  his  right,  title,  and 
interest  in  and  to  certain  oil  and  gas  mining 
leases.  The  action  was  for  the  recovery  of 
the  money  pnid  as  consideration  for  the  as- 
signment upon  the  failure  of  title  of  the 
leasehold,  and  for  damages.  In  discussing 
generally  the  construction  and  biudlug  force 
of  Bucb  contracts,  tbe  court  says; 

"The  aaslgnmrat  of  the  lease  In  qnestion  re- 
dtn:  'Do  by  tbpse  presents  sell,  assixn.  trans- 
fer, and  sot  over  *  *  *  all  my  rlKbt.  title. 
•nd  interest  in  and  to  a  certain  oil  and  gas 
asining  lease,*  *  *  *  It  is  the  general  rule 
that,  in  transactions  Involving  the  transfer  of 
property,  the  contract,  unlera  contrary  to  law, 
will  control,  and  its  terms  will  not  be  extended 
or  enlarged  upon  by  the  courts,  for  to  do  so 
wnnid  be  to  make  a  new  contract  othor  and 
different  than  the  one  intended  by  the  parties." 

Disciimlng  the  effect  of  the  contract  under 
comdderatlon,  the  court  says:  \ 

•Tie  (the  plaintiff]  contracted  •  •  •  for 
only  'the  right,  title,  and  interest'  of  tile  os- 
signnr.  This,  whatever  it  was,  bp  tqnk  by  the 
■sragnment,  and  nothing  more.  He  voluntarily 
assumed  the  hazard  of  known  conditions  which 
be  now  alleges  have  defeated  such  'right,  title, 
and  interi-st.'  Under  the  facts  in  this  case,  the 
general  rule  spplicahle  to  the  sales  of  personalty 
tbat  the  act  of  selling  is  in  itself  an  affirmation 
by  the  vendor  that  he  is  the  owner  nut  of  which 
arises  an  implied  warranty  of  title,  does  not 
obtain." 


Counsel  for  defendants  say  tbat  tbs  cases 
are  distinguishable  in  tbat  In  the  principal 
case  it  appeared  tbat  the  assignee  voluntari- 
ly assumed  the  hazard  of  known  condliions 
which  defeated  his  right,  while  In  the  case  at 
bar  the  conditions  were  unknown  to  the  as- 
signees. Couusel  fails,  however,  to  point  out 
or  direct  our  attention  to  any  conditions 
which  were  known  to  the  assignor  and  un- 
known to  the  sssignees,  and  we  find  nothing 
in  the  record  showing  any  lack  of  knowledge 
on  the  part  of  the  latter.  Neither  party  dis- 
close in  their  briefs  the  defects  which  caused 
the  failure  of  title  of  the  7%  acres  of  land 
c-ontained  In  the  Stapler  lease,  but  no  doubt 
Whatever  they  were  they  were  ns  open  to  dis- 
covery by  one  set  of  the  contracting  pnrlies 
as  by  the  oth  >r.  While  the  answer  and  <-ras9- 
petition  of  the  defendants  contiiln  allegations 
which,  if  proven,  would  constitute  fraud, 
tbt>re  was  no  testimony  offerpd  at  the  trial' 
tending  to  support  these  allegations. 

Nothing  appearing  which  dlKllnirulsbes  this 
case  from  the  Tupeker  Case,  the  Judgment  of 
the  court  below  must  be  alflrmed. 

SHARP,  JOHNSON,  HARRISON,  and  Mc- 
NEILt,,  JJ.,  concur. 


<n  Okl.  194) 
CONSKRVATIVE  LOA>r  Cn.  ».  SAfLS- 
BURT  et  aL     (No.  lOdDl.) 

(Supreme  Court  of  Oklahoma.    July  20.  1810.) 

(SvUabiu  by  tXe  Court.) 

1.  Appbal  A.VD  Ebbob  C=3977i3)— Review  «r 

DlSCKETIONAKT       ObUEB      UKA.XTI.NU       NkW 

Tbial. 
The  discretion  ot  the  trial  conrt  In  granting 
a  new  trini  Is  so  brnad  that  its  artinu  in  so 
doing  will  not  be  disturbed  on  appeal  unletw  the 
reoinl  Khiiws  clearly  tliat  the  court  hsM  erred 
in  Its  view  of  sume  pure  and  nnnilxeil  ipieKtlon 
of  law.  and  tbat  the  onler  granting  a  new  trial 
Is  based  upon  such  erroneous  view  of  the  law. 

2.  Appeal  and  Ebbob  4=9780— Dismibsai.  or 
Appeal. 

Where  an  appeal  Is  manifestly  and  tmlpahly 
frivolous,  it  will  be  dismisiieil  in  thitf  ctiurt  u|Hta 
protier  motion  filed  and  showing  made  to  the 
court. 

Error  from  District  Conrt.  tfnskogee  Coun- 
ty ;   Benjamin  B.  Wheeler,  Judge. 

Action  by  Carrie  Snulsbury  and  another 
against  the  Conservative  I.onn  Coinitany. 
There  was  a  verdict  for  defendant,  and, 
plaintiffs'  motion  for  an  order  vacating  niid 
setting  aside  the  same  having  been  granted, 
defendant  brings  error.    Dismissed. 
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Stanard,  Wahl  &  Ennls,  of  Sbawnee, 
and  Furry  &  Motter,  of  Muskogee,  for  plain- 
tiff in  error. 

Neff  &  Neff,  of  Muskogee,  for  defendants 
In  error. 

PER  CURIAM.  This  action  was  brought 
by  Carrie  Saulsbury  and  Fred  Saulsbury, 
hereinafter  styled  the  plaintiffs,  against  the 
ConserratlTe  Loan  Company,  hereinafter 
styled  the  defendant,  to  recover  alleged  usu- 
rious interest  which  plaintiffs  claimed  was 
charged  and  collected  by  the  defendant  for 
a  loan  made  by  defendant  to  plaintiffs  on  or 
about  the  20th  day  of  January,  I&IS.-  The 
jury  returned  a  verdict  in  favor  of  defend- 
ant. Within  proper  time  plaintiffs  filed  a 
motion  to  vacate  and  set  aside  the  verdict 
of  tibe  jnry,  and  to  grant  a  new  trial,  set- 
ting np  a  number  of  grounds  therefor,  vis.: 
Xnegolarlty  in  the  proceedings  of  the  jury 
by  which  the  plaintiffs  were  prevented  from 
having  a  fair  trial ;  misconduct  of  the  Jnry ; 
the  verdict  is  not  sustained  by  soffldoit 
evidence;  the  verdict  Is  contrary  to  the  evi- 
dence; the  verdict  is  contrary  to  law  and 
contrary  to  the  Instmctlons  in  the  case;  er- 
rors of  law  occurring  at  the  trial  and  except- 
ed to  by  the  plaintiffs;  error  in  refusing  to 
direct  a  verdict  for  the  plaintiffs;  error  in 
denying  the  challenge  for  cause  of  the  Juror 
0?.  S.  Ritchie,  so  that  plaintiffs  were  forced 
to  retain  objectionable  Jurors  after  exhaus- 
tion of  peremptoi7  challenges;  the  Juror 
W.  T.  Oohenour  had  at  the  time  a  loan  from 
the  defendant,  wlilch  fact  affected  his  ver- 
dict and  was  not  disclosed  by  him  until  after 
the  trial,  but  was  not  known  to  the  plain- 
tiffs. 

On  page  197  of  the  case-made  we  find  the 
following  excerpt  from  the  journal  entry  of 
the  trial  court: 

"It  is  farther  ordered  by  the  court  that  the 
motion  filed  herein  by  plaintiffs  for  a  new  trial 
be,  and  the  same  is  hereby  granted,  and  it  is 
therefore  ordered  that  the  verdict  rendered 
thereon  be,  and  the  same  is  iiereby,  vacated  and 
set  aside,  and  a  new  trial  granted  herein." 

Defendant  in  this  court  raises  three  as- 
signments of  error  as  follows:  (1)  Said  court 
erred  in  sustaining  the  motion  for  a  new 
trial  filed  by  the  defendants  in  error;  (2) 
mid  court  erred  in  vacating  and  setting 
aside  the  verdict  of  the  Jury  and  the  Judg- 
ment rendered  thereon ;  (8)  said  court  erred  in 
refusing  to  hold  as  a  matter  of  law  on  the 
nndispnted  evidence  that  the  plaintiff  in  er- 
ror was  entitled  to  Judgment  against  the 
defendants  in  error.  Since  all  three  assign- 
ments raise  practically  the  same  questions 
of  law,  they  will  be  treated  together. 

To  the  appeal  plaintiffs  have  filed  a  motion 
to  dismiss,  to  which  defendant  has  filed  its 
answer  brief  and  argument. 

A  casual  examination  of  the  order  setting 
aside  the  verdict  of  the  Jury  and  granting  a 


new  trial  discloses  the  fact  that  tlie  conrt 
gave  no  specific  reason  for  his  Judgment  in 
the  matter.  Beginning  with  the  early  opin- 
ions of  the  Oklahoma  Territory  Supreme 
Court,  It  has  been  held  In  an  unbroken  line 
of  decisions  that  in  the  matter  of  granting  a 
new  trial  the  discretion  of  the  trial  court 
is  very  wide;  indeed,  that  it  Is  so  exten- 
sive that  its  action  In  doing  so  wiU  not  be 
set  aside  on  appeal  unless  it  clearly  appears 
that  in  granting  the  new  trial  it  has  taken 
an  erroneous  view  of  some  pure  and  unmixed 
question  of  law,  find  that  this  erroneous 
view  resulted  in  the  order.  Since  statehood 
tills  rule  has  t)een  followed  In  a  multitude 
of  decisions. 

[11  In  Hughes  v.  0.,  B.  I.  &  P.  Ry.  Co., 
36  OkL  482,  130  Pac.  691,  the  court  held  as 
follows: 

'Trial  courts  are  Invested  with  a  very  large 
and  extended  discretion  in  the  granting  of  new 
trials,  and  new  trials  ought  to  be  granted  when- 
ever, in  the  opinion  of  the  trial  conrt,  the  party 
asking  for  the  new  trial  has  not  probably  had 
a  reasonably  fair  trial,  and  has  not  in  all  proba- 
bility obtained  or  received  substantial  justice,, 
althongh  it  might  l>e  difflcolt  in  many  instances 
for  the  trial  court  or  the  parties  to  state  tlie 
grounds  for  such  trial  upon  paper  so  plainly 
that  the  Supreme  Court  could  understand  them 
as  well  as  the  trial  court  and  the  parties  them- 
selves understood." 

This  case  is  cited  and  followed  by  this, 
court  in  St.  Louis  &  San  Frandsco  Ry.  Ca. 
V.  Wooten,  37  OkL  444, 132  Pac.  479,  wherein, 
after  citing  in  supiwrt  of  the  doctrine  many, 
other  decisions  of  this  court,  the  opinion 
states: 

"Some  criticism  has  been  made  as  to  the  ex- 
tent to.  wlkicfa  this  doctrine  has  been  carried ; 
but  to  a  man  who  l^as  been  a  studept  of,  and. 
observed,  trials,  it  needs  no  defense.    No  appel- 
late court,  be  it  ever  so  wise  or  experienced,  c^ 
get  as  correct  an  idea  from  a  cold,  mute  record 
of  a  court  preceeding  as  to  whether  or  not  a< 
losing  litigant  has  had  a  reasonably  fair  trial, 
and  as  to  whether  or  not  Justice  lias  prevailed, 
as  can  the  trial  judge  who  conducts  the  pro-' 
ceedings,  sees  and  bears  the  parties,  the  wit-' 
nesses,   their  manner  of  testifyii^,   and   what' 
they  say  and  how  they  look  and  act  while  say- 
ing it.     To  the  trial  Judge  the  human  element' 
of  the  case  appears;   the  personal  equation  en-< 
ters  in.     As  was   well  said  by  Chief  Justice 
Dunn  in  Hogan  et  aL  T.  Bailed,  27  OU.  15^ 
110  Pac.  890: 

"  'The  trial  court  has  a  higher'  function  un- 
der our  jurisprudence  than  to  act  merely  as  a 
moderator  or  umpire  between  contending  ad- 
versaries l)efore  a  jury.  Not  only  is  it  charged 
with  the  duty  of  seeing  that  the  course  and  con- 
duct of  the  trial  gives  to  each  of  the  litigants 
a  fair  opportunity  to  present  his  cause  and  to 
have  the  facts  weighed  in  the  light  of  proper 
instructions  declaring  the  law  relaitive  thereto, 
but  it  is  the  imperative,  abiding  duty  of  the 
court  after  the  jury  has  returned  its  verdict 
and  awarded  to  one  or  the  other  success  in  the 
controverBy,  where  the  justness  of  the  same  is- 
challenged  as  in  this  case^  to  carefully  wa^ 
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the  entire  matter,  and,  nnlew  it  is  wtiafied  that 
the  verdict  ia  responsiTe  to  tiie  demands. of  Jus- 
tice, to  set  the  verdict  aside  and  grant  a  new 
trial.  Not  only  must  the  jury  be  satisfied  of 
the  ricfateousness  of  the  conclusion  to  which  it 
arrives,  but,  unless  that  condnsion  meets  the 
affirmative,  considerate  approval  of  the  mind 
and  conscience  of  the  court,  it  should  not,  where 
diallenged,  be  i>ermitted  to  stand.' " 

To  the  same  effect  ia  the  dedgion  in  Shaw- 
nee Mutual  nre  Ina.  Co.  ▼.  43<Aool  Board, 
44  OkL  3,  143  Pac.  194,  wherein  the  court 
stated: 

"It  will  be  observed  that  a  very  different  rale 
obtains  in  construing  the  action  of  the  court 
in  granting  a  new  trial  from  that  invoked  where 
a  new  trial  is  refused.  Where  a  new  trial  is 
granted,  the  rights  of  the  parties  are  not  finally 
adjudicated.  They  still  have  a  right  to  go  ful^r 
Into  tiie  matter  before  the  court  or  jury.  The 
winning  party  may  again  prevail,  and,  should 
he  lose,  he  can  then  bring  his  case  here  for  a 
further  review;  but,  where  a  motion  for  a  new 
trial  is  denied,  the  rights  of  the  parties  are  for- 
ever settled,  so  far  as  the  trial  court -is  con- 
cerned, and,  If  any  relief  is  to  be  granted,  it 
must  be  granted  here  or  not  at  all;  therefore, 
when  a  motion  for  a  new  trial  is  denied,  this 
court  will  examine  the  record  with  care,  scru- 
tinising the  evidence,  where  necessary  and  prop- 
er to  determine  whether  or  not  the  plaintiff  in 
error  has  been  denied  any  substantial  right,  or 
whether  or  not  there  has  been  error  committed 
to  his  substantial  prejudice.  Not  so  where  the 
motion  is  sustained.  Unless  it  ia  clearly  shown 
that  the  court  erred  upon  some  unmixed  ques- 
tion of  law,  the  action  of  the  court  wlU  not  be 
disturbed.  Trower  v.  Boberts,  17  Okl.  644,  645, 
88  Pac.  Ills;  Ten  Gate  v.  Sharp,  8  Okl.  306, 
87  Pac.  «4B." 

See  Duncan  t.  McAlester-Ohoctaw  Coal 
Oa,  27  OkL  427, 112  Paa  982 ;  Sharp  v.  Caioc- 
Uw  By.  ft  Lighting  Co.,  34  Okl.  730, 126  Pac. 
1025,  and  cases  cited;  Cunningham  v.  Crom- 
ley,  64  OkL  266,  153  Pac  860;  Brown  t. 
Gonldlng,  5B  Okl.  320,  155  Pac.  559;  Pink- 
Bton  et  aL  t.  Marlow,  169  Pac.  488 ;  and  M., 
K.   &  T.  R.  Co.   T.   James,   159   Pac.   1109. 

In  view  of  the  above  statements  of  law, 
and  of  the  fact  that  we  do  not  know  upon 
what  grounds  the  court  based  its  judgment 
In  vacating  the  verdict  and  granting  a  new 
trial,  we  cannot  say  it  abused  its  discre- 
tion, or  that  it  manifestly  and  materially 
ened  with  respect  to  some  pure,  simple,  and 
niunlxed  question  of  law  in  ordering  a  new 
trlaL 

[2]  The  law  on  the  subject  la  so  well  es- 
tabUshed  that  defendant  has  been  anable  to 
cite  a  single  ];>ertinent  case  in  favor  if  its 
contentlcHi.  In  their  brief  counsel  quote  at 
length  from  James  v.  Coleman,  166  Pac.  210, 
but  a  careful  examination  of  that  case  dis- 
poses Chat  It  does  not  support  their  princi- 
pal contention ;  on  the  contrary,  in  that  case 
tbe  judgment  of  the  trial  conrt  granting  a 
new  trial  was  affirmed.    An  appellate  court 


has  the  Inherent  power  to  dismiss  an  ap- 
peal where  up(»i  an  examination  of  the  teo- 
ord,  the  petition,  the  answer,  and  the  mo- 
tion to  dismiss,  it  appears  the  appeal  is  mani- 
festly and  palpably  frivolous  and  without 
merit.  This  power  Is  necessary  In  order  to 
prevent  the  conrt  from  being  Imposed  npon, 
and  the  administration  of  justice  being  trifled 
with  and  perverted  for  mere  purpose  of  delay. 
Klrkland  v.  Trezevant,  38  OkL  445,  134  Pac. 
1196;  Sklrvln  v.  Goldstein,  40  OkL  SIS,  187 
Pac.  1177;  Myers  v.  Hunt,  45  OkL  140,  148 
Pac.  828;  Dean  7.  Storm,  47  OkL  858,  148 
Pac.  732;  EoUister  y.  Kory,  47  OkL  668,  14» 
Pac.  1136;  Greenless  et  aL  v.  Beckett,  49  OkL 
135,  162  Pac.  849 ;  Onlbertson  et  al.  T.  Wal- 
ton Tmst  Go.  et  al.,  49  Okl.  108,  152  Pac.  866. 
The  appeal  Is  therefore  dismissed. 


C75  Okl.  no) 

GENTRY-BOWERS  LUMBER  CO,  t.  HAM- 
ILL  et  aL    (No.  9225.) 

(Supreme  Court  of  Oklahoma.    July  29,  1919.) 
(8yttabu»  hy  the  Court.) 

L   MCOHAiriCS'   LiXNS  ^m94     MATRSTAT.MAlf'g 

Lien  —  Necbssixt  or  BnroBoxABUt  CoH- 

TSACT. 

A  materialman  has  a  lien  nndw  section 
3862,  Rev.  Laws  1910,  only  where  there  is  an 
enforceable  legal  contract  with  the  owner  of  the 
premises  sought  to  be  charged  with  the  lien. 

2.  Meohanios'  LiiiNS  <sa96— Matbbtat.v*  a'a 
Lien— PuBCHABE  or  Lxwbxb  xt  Gozttbao- 

TOB. 

Where  the  owner  of  property  makes  a  eon- 
tract  with  a  builder  to  erect  a  building  and  to 
furnish  lumber  therefor,  and  such  contractor 
purchases  the  lumber  himself,  but  fails  to  pay 
for  same,  the  contractor  alone  is  responsible; 
and  no  lien  attaches  to  the  building,  or  land  np- 
on which  it  is  erected,  under  section  38^  of  the 
statute,  in  favor  of  the  creditor. 

3.  Mechanics'  Liens  $=»96— Matebiauiar's 
Lien— AoBNOY  or  Fbinoifai.  Contbactob. 

A  contract  between  the  owner  and  a  eon- 
tractor  for  the  erection  of  a  building  does  not 
constitute  the  contractor  agent  of  the  owner  for 
the  purchase  of  material  to  be  used  in  the  erec- 
tion of  the  building,  so  as  to  give  a  material- 
man's lien  against  the  owner  under  section 
3862,  Rev.  Laws  1910. 

Error  from  District  Court,  Oklahoma 
County;  Geo.  W.  Clark,  Judge. 

Action  by  the  Gentry-Bowers  Lumber  Com- 
pany, for  materialman's  Hen,  against  James 
H.  Hamlll  and  the  Oklahoma  Caty  Building 
&  Loan  Association.  S'Tom  a  Judgment  for 
defendants,  plaintiff  brings  error.    Affirmed. 

Chas.  West,  of  Oklahoma  City,  for  plain- 
tiff in  error. 

Oliver  Black,  of  Oklahoma  Cltar,  for  de- 
fendant In  error  Hamlll. 


^=»7or  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Ksjr-Numbersd  Dtsests  and  Indexes 


Digitized  by 


Google 


688 


1S2  PACinO  RBPOBTBB 


(Ota, 


OWEN,  0.  J.  The  Inmber  and  material 
mentioned  In  this  action  was  furnished  by 
plaintiff  to  Shirley,  a  contractor,  and  used 
in  the  erection  of  a  building  owned  by  HamilL 
Hie  lien  is  sought  against  the  owner  on  the 
theory  that  the  contract  to  erect  the  building 
made  the  contractor  his  agent  in  purctiaaiug 
the  material.  It  is  not  sought  to  enforce  a 
subcontractor's  lien. 

[1J  Under  section  SS62,  R.  Lw  1910,  any  per- 
son furnishing  material  under  a  contract 
with  the  owner  has  a  lien  upon  the  land  on 
which  the  building  is  erected,  but  does  not 
have  a  lien  in  the  absence  of  an  enforceable 
legal  contract  with  the  owner.  Lee  ▼.  Ton- 
•or,  161  Pac.  806;  Clark  t.  Hall,  10  Kan.  81. 

[2]  Where  the  owner  of  property  makes  a 
contract  with  a  builder  to  erect  a  building 
and  to  furnish  lumber  therefor,  and  such 
contractor  purchases  the  lumber  himself,  but 
faUs  to  pay  for  same,  the  contractor  alone  is 
responsible;  and  no  lien  attaches  to  the 
building,  or  land  upon  which  it  is  erected, 
nnder  section  3862  of  the  statute,  In  favor  of 
the  creditor.  DHrlington-MlUer  Lbr.  Co.  ▼. 
Lobsitz,  4  Okl.  355,  46  Pac.  481.  Such  mate- 
rialman might  have  a  lien  as  subcontractor 
nnder  section  3864,  R.  L.  1910,  but  no  right 
is  claimed  in  this  actlMi  nnder  that  section 
of  the  statute. 

[S]  The  contract  between  HamiU  and  Shir- 
ley for  the  erection  of  the  building  did  not 
constitute  Shirley  the  agent  of  Hamtll  for  the 
purchase  of  the  material.  Cahlll-Swlft  Mfg. 
Co.  T.  Sayer,  178  Pac.  671 ;  Stetson-Post  Mill 
Co.  ▼.  Brown,  21  Wash.  619,  69  Pac  607,  76 
Am.  St  Rep.  862. 

It  Is  urged  by  counsel  that  the  material 
was  furnished  with  the  knowledge  of  Hamill, 
and,  that  being  true,  plalntlflF  was  entitled  to 
its  lien,  relying  upon  cases  construing  the 
statutes  of  Maine  and  Massachusetts,  which 
provide  for  a  lien  where  the  material  Is  fur- 
nished with  the  knowledge  and  consent  of  the 
owner.  Our  statute  gives  a  lien  only  under 
contract  with  the  owner.  These  authorities 
are  not  In  point  under  our  statute. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

All  Justices  concur,  except  RAINET  and 
HIOOINS,  JJ.,  not  participating. 


(75  Okl.  US) 

ST.   TX)UIS-SAN  FRANCISCO  RT.  CO.  r. 

CALDWELX^  County  Treasurer,  et  al. 

(No.  9471.) 

(Supreme  Court  of  Oklahoma.    July  16,  1919.) 

(ByUabua  (v  the  Court.) 

L  Taxation  ®=3297— Kstwatb  fob  Cobbent 
Expenses— LiiiUTATioN. 

The  provisions  of  section  7880,  Revised 
Laws  1910,  requiring  that  10  per  cent  for  de- 


linquent taxes  shall  be  added  to  the  approved 
estimate  for  current  expenses,  did  not  author- 
ize or  empower  the  exdae  board  to  make  a 
levy  for  year  ending  Jane  30,  1916,  in  excess 
of  the  limit  as  provided  in  chapter  196,  Session 
Laws  1913. 

2.  Tazatton  «s>297,  637— Excbssxvx  Lctt— 
Rbcovebt  of  Iuxoai.  Excess. 

Unless  otherwise  authorized  by  a  vote  of 
a  monioipality  affected,  the  excise  board  is  with- 
out authority  to  levy  a  tax  in  excess  of  the  lim- 
it provided  in  chapter  195,  supra,  and  if  such 
excessive  levy  is  made,  then  such,  part  of  the 
levy  as  is  excessive  is  illegal,  and  a  suit  will  lie 
to  recover  back  that  portion  of  the  money,  the 
product  of  the  part  <^  the  levy  which  is  exces- 
sive. 

3.  Statutes    «=>182—GoiTSTBuciion— Doubt 

AS  TO  Leoiblativs  Intbnt. 
When  there  is  an  element  of  doubt  as  to  the 
legislative  intent  arising  from  the  wording  oC 
the  statute,  it  is  the  duty  of  the  court  to  foUov 
that  construction  which  will  lead  to  the  most 
reasonable  conclusion  in  so  far  as  violence  is 
not  done  to  the  plain  meaning  of  the  words  of 
the  statute,  and  where  conflicting  theories  are 
advanced  in  construing  a  statute,  if  the  word- 
ing  of  a  statute  will  permit  the  court  should 
follow  the  most  reasonable  theory  advanced  as 
being  the  legislative  wilL  If  the  wording  of 
the  statute  permits,  the  theory  that  is  reasona- 
ble shuulJ  be  followed  in  preference  to  one 
which  will  lead  to  an  inconsistency,  injustio^ 
or  to  an  absurdity. 

Error  from  District  OoMit,  Choctaw  Coun- 
ty; C.  Ej.  Dudley,  Judge. 

Action  by  the  St  Louls-San  Francisco  Rail- 
way Company  against  F.  H.  Caldwell,  CJoun- 
ty  Treasurer,  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed and  remanded. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Klelnschniidt  and  Fred  E.  Suits,  both  of 
Oklahoiua  C^ty,  for  plaintiff,  in  error. 

W.  J.  Holloway,  Co.  Atty.,  of  Hugo,  for 
defendants  in  error. 

HIQGINS,  J.  The  parties  hereto  will  be 
referred  to  as  plaintiff  and  defendants  as  In 
the  trial  court 

The  excise  board  of  Choctaw  county  for 
the  year  ending  June  30,  1016,  made  a  levy 
for  current  expenses  for  the  county  and  other 
municipalities  situated  therein,  as  follows, 
to  wit:  Choctaw  County,  4.46  mills;  Jeter, 
Everldge,  Hunter,  and  Oaks  townships,  1.T 
mills  each ;  Ratliff  township,  1.9  mills ;  dty 
of  Hu^,  6.6  mills;  and  the  towns  of  Bos- 
well  and  Ft  Towson,  4.4  mills  each.  The 
plaintiff  paid  the  taxes,  the  product  of  this 
levy,  ut  the  same  time  filing  with  the  defend- 
ant a  protest  and  brought  this  suit  In  con- 
formity with  law,  asking  for  the  return  of 
that  sum  which  it  claims  to  be  the  product 
of  an  illegal  and  excesalTe  levy.  It  Is  agreed 
by  the  parties  that  there  was  no  rote  in  any 


4s9FoT  ather  ( 


I  MS  ume  topic  and  KBY-KI7MBBR  In  all  Key-Numbered  Disertt  and  Indexw 


Digitized  by 


Google 


OkL) 


BURFORD  ▼.  HtrOH£S 
<US  P.) 


689 


of  the  municipalities  mentioned  above  au- 
thorizing the  Increase  In  the  levy. 

The  statutes  In  force  at  the  time  of  the 
levy  complained  of  Include  section  7376,  Re- 
vised Laws  of  Oklahoma  1910,  as  amended  by 
chapter  195,  Session  Laws  1913,  which  pro- 
vides that  for  current  expenses  the  county 
levy  shall  not  exceed  4  mills,  dty  levy  6 
mills,  Incoriiorated  town  levy  4  mills,  and 
township  1^  mills. 

PlalntUr  claims  that  it  should  have  Judg- 
ment for  the  return  of  the  money,  the  prod- 
uct of  an  excessive  levy,  as  follows:  Against 
Choctaw  county,  $4S2.46;  Jeter  township, 
$46.18;  RntllfT  township,  $43.56;  Everidge 
township,  $.'{3.72 :  Hunter  township,  $26.42; 
Oaks  township,  $18.29;  Hugo  City,  $56.79; 
Boswell,  $5.04;    and  Ft  Towson,  $4.03. 

11-11  Thp  parties  to  this  suit  differ  upon 
the  construction  of  section  7380,  supra.  The 
plaintiff  contends  that  in  no  instance  can 
the  levy  be  In  excess  of  the  limit  fixed  by 
chapter  195  of  the  Session  Laws  of  1913,  un- 
less authorized  by  a  vote  of  the  municipality 
affected  thereby;  while  the  defendants  con- 
tend that.  If  the  approved  estimate  be  within 
the  limits  for  current  expenses  as  provided  in 
said  section,  then  the  excise  board  shall  add 
10  per  cent,  for  delinquent  taxes.  In  this 
caiie  the  approved  estimate  was  within  the 
limit,  but  when  the  10  per  cent  was  added 
thereto.  It  required  a  levy  In  excess  of  the 
limit  fixed  by  chapter  195  to  raise  the  amount 
of  money  to  meet  the  estimate. 

This  does  not  appear  to  be  a  new  question 
In  this  court,  for  In  M.,  K.  &  T.  Ry.  Co.  v. 
Walker,  54  Okl.  359,  154  Pac.  343,  It  Is  stated: 

"The  total  townsliip  levy  for  current  expenses 
eannot  withont  a  vote  of  the  people,  exceed  3 
mills  in  any  one  year;  and  the  10  per  cent 
which  the  excise  board  is  authorised  to  add  for 
delinquent  taxes,  when  added  to  the  anm  nec- 
essary (or  current  expenses,  must  not  increase 
the  levy  beyond  the  limit  of  3  mills." 

We  believe  the  construction  of  the  statp 
ntes  in  question  as  above  set  forth,  and  the 
reason  therefor  Is  cogent  and  sound.  From 
the  wording  of  section  7380,  supra,  thet«  may 
be  some  element  of  doubt  as  to  when  10  per 
cent  of  an  estimate  may  be  added  thereto. 
In  such  a  case,  and  when  the  words  of  the 
act  will  permit.  It  is  the  duty  of  the  court 
to  give  this  section  the  most  reasonable  con- 
struction practicable,  and,  where  two  oppos- 
ing theories  are  advanced,  to  follow  the  one 
most  reasonable.    86  Cyc  1106  Is  as  follows : 

"The  fundamental  rule  in  construing  stat- 
ntea  is  to  ascertain  and  give  effect  to  the  in- 
tention of  the  Legislature.  This  intendon,  how- 
ever, must  be  the  intention  as  expressed  in  the 
statute,  and  where  the  meaning  of  the  language 
is  plain,  it  must  be  given  effect  by  the  courts, 
or  they  would  be  assuming  legislative  authori- 
ty. But  where  the  language  of  the  statute  is  of 
doubtful  meaning,  or  where  an  adherence  to 
the  strict  letter  would  lead  to  injustice,  to  ab- 


surdity, or  to  contradictory  provisions,  the  duty 
devolves  ujMn  the  court  to  ascertain  the  true 
meaning,    •    •    • " 

The  reason  advanced  by  defendants  Is  that 
10  per  ceat,  can  be  added  only  when  the  es- 
timate for  current  expenses  Is  within  the 
limits  fixed  by  chapter  195,  supra.  This 
would  mean  that,  if  tbe  estimate  for'  current 
expenses  is  in  excess  of  such  limit,  10  per 
cent,  could  not  be  added.  This  would  lead 
to  an  inconsistency,  for  the  -reason  la  Just 
as  great  for  the  addition  of  this  10  per 
cent  for  delinquent  taxes  when  tbe  estimate 
Is  in  excess  of  the  limits  as  when  within  tbe 
limits.  And  furthermore  this  theory  In  a 
school  levy  might  bring  the  statutes  in  con- 
flict with  the  Constitution  wherein  It  Is 
provided  that  the  levy  shall  not  exceed  5 
mills  without  a  vote  of  the  people. 

After  consideration  of  the  other  sections  of 
the  statutes  referring  to  a  municipal  levy 
of  taxes,  we  find  It  was  tbe  legislative  Intent 
that  the  maximum  levy  for  municipal  pur- 
poses for  the  year  ending  June  30,  1916, 
should  not  exceed  the  limits  as  provided  In 
chapter  195,  supra,  unless  there  be  a  vote 
authorizing  such  levy,  and  It  was  error  for 
the  excise  board  to  exceed  the  limit  therein 
provided. 

The  Judgment  of  the  trial  court  Is  reversed 
and  remanded,  with  directions  to  enter  judg- 
ment for  plaintiff  In  keeping  with  this  opin- 
ion. 

OWEN,  0.  J.,  and  SHARP,  PITOHFORD, 
and  McNeill,  JJ.,  concur. 


(7S  OkL  ISO) 
BURFORD  T.  HUGHES.    (No.  9108.) 

(Supreme  Court  of  Oklahoma.    July  15,  1919.) 

(ByUaluM  by  tke  Court.) 
1.  Novation  «=»10  —  IwraPEirnENT  Oblioa- 

TIONS— ErVEOT  07  FSAUD  IN  OBIOIRAI,  COH- 

TBACT. 
Mrs.  Hughes  gave.an  option  on  her  land  to 
the  effect  that  when  paid  the  sum  of  $3,200,  she 
would  execute  an  oil  and  gas  lease.  The  E^ora 
Dora  Oil  Company  was  incorporated  and  issued 
stock  to  procure  money  to  pay  for  the  option 
and  develop  the  lease.  Burford  subscribed  for 
seven  shares  of  stock  and  paid  for  same  by  giv- 
ing note  to  Mrs.  Hughes  for  $700,  which  was  by 
agreement  of  all  parties  applied  as  part  payment 
on  the  lease.  Suit  was  brought  on  the  note, 
and  Burford  pleaded  fraud  in  tbe  procurement 
thereof  by  tbe  oil  company  as  a  defense.  Mrs. 
Hughes  bad  no  connection  with  the  oil  company 
other  than  the  execution  of,  and  the  delivery  o^ 
lease.  Held,  the  law  of  novation  is  applicable 
thereto,  that  Burford  is  a  substituted  debtor, 
and  that  the  note  is  an  independent  obligation 
existing  between  the  parties  in  which  fraud, 
if  any,  in  the  procurement  thereof,  is  not  a  de- 
fense. 
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2.  Novation  «s3l— Euehertb. 

In  every  novation  it  is  esiential  tliat  the 
new  contract  in  which  there  is  a  substituted 
debtor  shall  be  valid ;  that  all  parties  thereto 
mast  agree  to  the  substitution  of  the  new  con- 
tract and  debtor,  and  that  the  old  contract  be 
a  valid  one  and  extinguished  by  the  giving  of 
a  new  contract.  When  such  is  the  case,  the  sub- 
stituted'obligation  is  a  new  contractual  relation 
and  one  in  which  the  old  obligation  is  in  no 
way  concerned. 

8.  Pleadino    «=s>2gO(l)  —  Allboahoks.   or 

AOENCY — QUESTIO'NS  OF  FACT. 

An  allegation  of  an  agency  in  a  pleading 
must  be  taken  as  true  unless  denied  under  oath ; 
but,  if  no  objection  is  made  to  the  introduction 
of  evidence  to  prove  or  disprove  agency,  then 
this  statutory  requirement  is  waived,  and  in 
such  a  case  it  is  the  duty  of  the  court  to  submit 
the  issue  of  agency  as  though  the  pleading  deny- 
ing agency  was  veiifled. 

Error  from  District  Court,  Maskogee 
Cktnnty;  CJhas.  O.  Watts,  Judge. 

Action  by  Dora  B.  Hughes  against  G.  B. 
Burford.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Blakeney  &  Maxey,  of  Tulsa,  for  plaintiff 
In  error. 

M.  O.  Bailey  and  W.  J.  Crump,  both  of 
Muskogee,  for  defendant  In  error. 

HIGGINS,  J.  An  option  was  taken  on  the 
lands  of  Mrs.  Hughes,  defendant  in  error, 
wherein,  upon  payment  of  a  sum  approximat- 
ing 93,200,  she  was  to  execute  an  oil  and  gas 
lease  upon  certain  lands  belonging  to  ber. 
The  Flora  Dora  Oil  Company  was  organized 
and  proceeded  to  sell  stock  to  pay  for  the 
sum  called  for  in  the  option  and  to  develop 
the  property.  Bnrford,  the  plaintiff  in  error, 
subscribed  to  seven  shares  of  stock  in  this 
company,  but  did  not  pay  for  it  in  cash,  but 
paid  for  it  by  executing  a  note  to  Mrs. 
Uugbes  for  the  sum  of  |700.  This  note  was 
applied  to  the  payment  on  the  lease,  the  re- 
mainder thereof  being  paid  in  cash.  Tbe 
lease  on  the  lands  was  then  delivered  to  tbe 
Flora  Dora  Oil  Company.  It  at  once  proceed- 
ed to  develop  the  pfoperty,  sinking  two 
holes  which  proved  to  be  dry.  While  this 
development  was  being  made,  Burford  made 
no  claim  of  ;my  kind  that  a  fraud  bad  been 
perpetrated  upon  him  in  the  procurement  of 
the  note  to  Mra.  Hughes;  but,  after  the  devel- 
opment in  which  there  was  a  failure  to  find 
either  gas  or  oil,  he  for  tbe  first  time  awak-t 
ened  to  tbe  fact  that  he  had  been  defrauded 
in  the  procurement  of  the  note  and  refused 
to  pay  the  same,  whereupon  suit  was  brought 
by  Mrs.  Hughes  against  him. 

Tbe  fraud  alleged  is  that  Carroll  S.  Bucher, 
a  brother  of  Mrs.  Hughes,  acting  as  her 
agent  and  also  for  the  Flora  Dora  Oil  Com- 
pany, in  securing  his  execution  and  delivery 
of  the  note  in  question  In  payment  of  the 


stock  In  the  company,  had  made  certain  false 
representations  to  blm,  that  is,  that  he 
(Bucher)  represented  to  him  that  tliere  were 
no  oil  developments  on  the  20  acres  to  tbe 
south  of  the  lease  in  question  and  that,  rely- 
ing upon  this  representation,  he  executed  the 
note  in  question  in  payment  of  the  stock  of 
the  company,  whereas.  In  truth,  the  20  acres 
above  had  been  developed  and  no  oil  discov- 
ered, and  that  be  executed  the  note,  rdylng 
upon  the  false  representations  Of  Bucher  as 
the  truth.  Bucher  denied  that  he  was  tbe 
agent  of  bis  sister  or  the  oil  company,  and 
denied  that  he  had  perpetrated  any  fraud  of 
any  kind  whatsoever  on  tbe  plaintiff  In  error. 
Burford  noted  on  tbe  note  that  it  was  "not 
transferable."  There  Is  conflict  In  tbe  evi- 
dence as  to  why  this  was  done,  Burford  stat- 
ing be  did  so  in  order  that  the  note  might 
not  go  into  the  hands  of  Innocent  parties, 
thus  giving  him  an  opportunity  to  investigate 
tbe  representations  made  by  Budier  as  to 
the  development  of  the  acreage  to  tbe  south 
of  the  lease.  Other  witnesses,  however,  testi- 
fied tbe  reason  given  by  Burford  was  that  he 
did  not  want  bis  note  "hawked  about"  The 
court  instructed  tbe  jury  that  if,  at  tbe  time 
Mrs.  Hughes  received  tbe  note  executed  by 
Burford,  she  knew  that  false  representations 
had  been  made  to  him  in  order  to  secure  the 
execution  thereof,  or  if  Bucher  was  her  agent 
and  had  made  false  representations  to  Bnr- 
ford as  to  developments  of  the  20  acres  above 
referred  to,  and  that  Burford  relied  upon 
these  false  representations  and  believed  them 
to  be  true,  and  thus  executed  the  note  in 
question,  tben  Mrs.  Hughes  could  not  recover 
upon  the  note.  Tbe  court  refused  to  Instruct 
tbe  Jury  that,  if  any  false  representations 
were  made  by  Bucher  as  agent  of  the  oil  com- 
pany which  induced  plaintiff  in  error  to  exe- 
cute the  note,  ttiis  would  be  a  defense  to  the 
action. 

The  jury  decided  the  issue  in  favor  of  Mrs. 
Hughes,  and  Burford  appeals  to  this  court. 

The  error  complained  of  by  plaintiff  In 
error  is  that  the  court  erred  In  its  refusal  to 
give  an  instruction  requested,  holding  that 
false  representations,  if  any,  made  by  the  oil 
company  upon  which  Burford  relied,  believ- 
ing the  same  to  be  true,  was  a  legal  defense 
to  tbe  payment  of  tbe  note.  Tbe  plaintiff  in 
error  contends  that  if  a  contract  was  entered 
into  between  the  oil  company  and  blm  by 
which  he  was  to  give  a  note  to  tbe  oil  com- 
pany, but  which,  at  its  request,  he  made  pay- 
able to  Mrs.  Hughes,  then  Mrs.  Hughes  Is  not 
an  innocent  purchaser  for  value,  and  any 
fraud  or  failure  of  consideration  that  would 
appear  in  tbe  contract  lietween  tbe  oil  com- 
pany and  him  would  be  a  defense  against  the 
note  in  Mrs.  Hughes'  bands,  quoting  Jones  ▼. 
Citizens'  State  Bank,  8d  Okl.  S83,  135  Pac. 
373.  The  law  as  applied  to  the  facta  in  that 
case  is  sound,  but  the  facts  in  that  case  ar« 
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not  tbe  ftcta  in  the  case  At  bar.  In  the 
above-cited  case,  the  note  was  made  to  the 
bank  tor  the  accommodation  of  the  one  who 
was  really  the  payee.  In  the  Instant  case  the 
note  was  made  payable  to  Mrs.  Hughes,  not 
for  the  benefit  and  at  the  request  of  tbe  oil 
company,  but  for  the  benefit  of  Burford,  and 
the  note  bavins  been  thus  executed  to  Mrs. 
Hughes  for  the  benefit  of  Burford  without 
any  knowledge  by  Mrs.  Hnghes  of  any  false 
representations  made  to  Burford,  if  they 
were  made,  relieved  the  Flora  Dora  OU  Com- 
pany from  the  payment  of  $700,  Justly  due 
and  owing  to  her  by  it,  and  undoubtedly,  un- 
der the  circumstances  as  they  are  in  this 
case,  and  as  found  by  the  Jury,  it  cannot  be 
said  that  Mrs.  Hughes  should  lose  the  entire 
9700,  because  some  one  had  made  false  repre- 
sentatlons  regarding  the  lease  which  were 
unknown  to  her. 

This  finding  necessitates  the  consideration 
of  the  law  of  novation.  In  29  Oyc.  1180,  "no- 
vation" Is  defined  as  follows : 

"Novation  Is  the  substitution  by  mutual  agree- 
ment of  one  debtor  or  of  one  creditor  for  an- 
other whereby  the  old  debt  la  extinguished,  or 
the  substitation  of  a  new  debt  or  obligation, 
tbr  an  existing  one,  which  is  thereby  extinguish- 
ed. It  Is  a  mode  of  extinguishing  one  obligation 
by  another— the  substitution,  not  of  a  new  paper 
or  note,  but  of  a  new  obligation  in  lien  of  an 
old  one— the  effect  of  which  is  to  pay,  dissolve 
or  otherwise  discharge  it" 

[2]  And  on  the  same  page  the  requisite  of 
novation  Is  stated  as  follows : 

"In  every  novation  there  are  four  essential 
requisites:  (1)  A  previous  valid  obligation; 
(2)  tbe  agreement  of  all  the  parties  to  the  new 
ooDtract;  (8)  the  extinguishment  of  tbe  old 
ountract;  and  (4)  the  validity  of  the  new  one. 
A  novation  is  a  new  contractual  relation." 

In  Martin  v.  Leeper  et  al.,  48  OU.  219, 149 
Pac.  1140,  it  to  held: 

"The  requisites  of  a  novation  are  a  previous 
valid  obligation,  an  agreement  of  all  the  parties 
to. a  new  contract,  the  extinguishment  of  the 
old  obligation,  and  the  validity  of  the  new  one." 

[1]  In  the  instant  case,  we  find  that  the 
contract  of  Mrs.  Hughes  with  the  oU  com- 
psny  for  the  lease  on  her  lands  for  oil  and 
gas  purposes  was  a  valid  obligation  and  a 
Just  debt  to  her ;  that  all  the  parties,  togeth- 
er with  Mrs.  Hughes,  the  oil  company,  and 
Burford,  entered  into  a  new  contract,  that  is, 
that  in  payment  of  so  much .  cash,  and  the 
giving  of  a  note  by  Burford  to  Mrs.  Hughes, 
the  old  contract  between  the  oil  company  and 
Mrs.  Hughes  became  extinguished ;  and  that 
tbe  <x>ntract  evidenced  by  the  note  of  Bnr- 
ford  to  Mrs.  Hughes  is  a  valid  one. 

The  second  and  third  propositions  raised 
by  plaintier  in  error  are  that  the  note  was  not 
transferable,  and  that  fraud,  if  any,  on  the 
part  of  the  oil  company,  was  a  defense  there- 
to.    A  discussion  of  the  law  In  reference 


thereto  Is  nselen  for  the  reason  that  we  find 
that  the  note  In  question  Is  an  independent' 
obligatlMi ;  that  Burford  is  therefore  a  sub- 
stitute debtor,  and  the  original  transaction 
between  him  and  the  oU  company  is  of  no 
concern  In  the  claim  of  Mrs.  Hughes  upon 
the  note. 

[S]  Section  4706  of  tbe  Bevlsed  Laws  of 
Oklahoma  1910  provides  that  all  allegations 
of  an  appointment  or  authority  shall  be  tak- 
en as  true  unless  denied  under  oath.  The 
reply  of  Mrs.  Hughes,  denying  the  allegation 
of  the  answer  of  Burford  alleging  that  Bncher 
was  her  agent,  was  not  under  oath.  Evi- 
dence was  introduced  first  by  Burford,  he 
^imself  testl^lng  as  to  the  facts  of  the  agen- 
cy. Then  Mrs.  Hughes  Introduced  evidence 
to  disprove  the  agency.  Burford  was  not 
only  the  first  to  Introduce  evidence  to  prove 
agency,  but  made  no  objections  to  the  evi- 
dence of  Mrs.  Hughes  to  disprove  agency. 
The  issue  was  tried  as  though  the  reply  was 
verified,  and  Burford  In  this  court  for  the 
first  time  objects  to  the  evidence  to  prove  or 
disprove  agency  for  the  reason  Quo  reply 
filed  by  Mrs.  Hughes  was  not  verified. 

Section  4799,  snpra,  further  provides  that 
allegations  of  the  existence  of  a  partnership 
shall  be  taken  as  true  unless  denied  under 
oath.  In  Johnson  v.  Douglass,  8  Okl.  S94,  58 
Pac.  743,  the  answer  denying  the  partnership 
was  not  verified,  and  the  parties  thereto  in- 
troduced evidence  to  prove  and  disprove  the 
partnership;  no  objections  being  made  there- 
to as  in  the  case  at  bar.  Hie  law  laid  down 
In  that  case  is  as  follows : 

"An  allegation  of  the  existence  of  a  itartneiv 
■hip,  made  in  the  pleadings  in  the  case,  is  ad- 
mitted, unless  the  same  is  denied  under  oath 
by  the  opposite  party,  his  agent  or  attorney. 
But  if  the  parties  go  to  trial  in  the  justice's 
court  without  raising  the  point,  and  an  appeal 
is  taken  to  the  district  court,  and  they  proceed 
to  trial,  and  without  objection,  evidence  is  in- 
troduced by  the  plaintiff  tending  to  prove  the 
partnership,  and  contrary  evidence  by  the  de- 
fendant, and  the  case  is  tried  as  though  the  part- 
nership was  in  issue,  tbe  court  will  treat  the 
point  waived." 

Consequently,  in  keeping  with  the  above 
authority,  we  find  that  the  objection  now 
comes  too  late.  By  not  objecting  to  this  evi- 
dence in  the  trial  court,  the  plaintift  in  error 
waived  the  statutory  requirements  that  his 
allegations  as  to  agency  must  be  taken  as 
true;  the  same  not  having  been  denied  un- 
der oath. 

As  heretofore  stated,  Burford  made  no 
claim  of  fraud  when  the  land  was  being  de- 
veloped, but  waited  until  developments 
proved  the  lease  to  be  worthlees.  What 
would  have  been  his  attitude  If  oil  had  been 
discovered?  Would  he  have  yet  claimed 
fraud  in  the  procurement  of  bis  note  and  the 
Issuing  of  stock  to  him?  His  answer  to  the 
following  questions  throws  but  little  light 
upon  what  his  attitade  would  have  been: 
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"B7  Mr.  Orump:  Q.  When  yon  got  back,  yon 
found  two  dry  holes  on  the  land,  didn't  you? 
A.  Yes,  sir. 

"Q.  When  you  got  ba<^  U  you  had  found 
these  two  holes  was  a  thousand-barrel  produc- 
ing oil  well,  you  would  not  have  said  a  word? 

"By  Mr.  Blakeney:    We  object. 

"By  the  Court:   Overruled. 

"By  Mr.  Blakeney:    Exceptions. 

"By  Mr.  Crump:  Q.  Tou  would  have  not 
said  a  word  about  it,  would  you — you  would  have 
gone  on  and  paid  the  note?    A.  (No  answer.) 

"Q.  And  you  would  have  paid  the  note?  A. 
It  would  have  depended — 

"Q.  If  you  bad  got  a  thousand-barrel  well 
on  each  of  tbrm? 

"By  Mr.  BlaUeney:  We  object  as  incompe- 
tent, irrelevant,  and  immntetiaL 

"By  the  Court:   Overruled. 

"By  Mr.  Blakeney:    We  except. 

"By  Mr.  Crump:  Q.  What  do  yon  say  about 
it,  Mr.  Biirford?  A.  Well,  if  there— if  it  hadn't 
have  been  for  those  dry  boles  in  ther»—   " 

Burford  testified  that  he  was  away  on  a 
visit  when  developments  were  being  mnde. 
Good  ronsoience  and  fair  dealing  would  have 
required  htm  to  bave  investigated  whether  or 
not  a  fraud  had  been  periietrated  upon  him 
before  development  was  had.  He  owed  this 
to  the  others  who  were  RHSociated  with  him 
in  tbe  development  of  this  leiise,  aud  expecial- 
ly  so,  when  he  textifled  that  be  was  doubtful 
whether  or  not  the  representations  nrade  to 
bira  as  to  developments  to  the  south  of  tbe 
lease  were  true. 

The  defendant  in  error  admits  that  through 
error  the  judgment  of  the  lower  court  is  ex- 
cessive in  the  fium  of  $12.05.  The  judgment 
for  $1)07.^0  entered  by  the  trial  court  is  modi- 
fled  to  this  extent,  leaving  a  baiiin<-e  due 
thereon  iu  the  sum  of  $043.75,  as  of  the  djite 
October  27,  1910,  the  date  of  the  reudliion 
of  the  judgment  lu  the  trial  court. 

The  judgment  of  the  trial  court  as  modified 
Is  hereby  alllrmed. 

SHAKP.  BAINBY,  PITCHFOBD,  and  Mc- 
NEll.l.,  J  J.,  eom-ur. 
OWv^,  C.  J.,  uut  participating. 


(75  Okl.  2U) 

OKIiAnOMA  CITY  t.  HOKEJ.     (No.  0184.) 

(Supreme  Court  of  Oklahoma.    July  29,  1919.) 

(Svllabu*  fiy  the  Court) 

1.  Watebs  and  Watbb  Courses  «=>179(4)— 
Drstruction  bt  irL.ooi>—BviDENcifr— Joint 

INTKBBST. 

The  evidence  examined,  and  held  Insufficient 
to  dim-lose  that  the  witness  Keeler  bad  a  joint 
interest  in  the  crop  destroyed  or  claimed  a  joint 
interest  therein. 


2.  Appeal  and  Eaaoa  «3>106S(4)— I 

EliSOBr—lNSTBlICTIONS— DaMAGBB. 

In  an  action  for  damages  to  growing  cropa 
caused  by  the  erection  of  a  dam  which  caused 
the  land  to  be  flooded,  and  under  tbe  evidence 
tbe  plaintiff  was  entitled  to  recover  a  sum  equal 
to  that  awarded  under  any  theory  of  the  Law, 
tbe  judgment  in  his  favor  will  not  be  reversed 
for  an  alleged  error  in  defining  the  measure  of 
damages. 

8.  Municipal  Corporations  «=»733(4)— Op- 
eration OF  Watebwobk»— Business  Func- 
tions. 
A    municipal   corporation,    in    operating    a 
waterworks  plant,  ezerrixes  buiriness  and  admin- 
istrative  functions,   rather  than   those  strictly 
governmental  in  tbeir  nature,  and  in  tbe  exer- 
cise of  said  functions  are  governed  largely  by 
the  same  rule  applicable  to  individuals  or  pri- 
vate  corporations  engaged  in   the   same  busi- 
ness. 

4.  Municipal  Corporations  «=»743  — Wa- 
ters A.Nu  Water  Coubsbs  «=>1U7(1)— 1)b- 
si  ruction  of  Dam  — AbaIement  ot  Nui- 
sance—Liabiutt  of  Damages. 

Where  a  municipal  curporatiun  owns  a  mn- 
nicipal  water  ]>lant,  situated  in  the  bend  of  the 
river  outside  of  the  city  limits,  and  a  di-aiiiage 
district  is  established,  and  a  ditch  constructed 
from  one  porti'in  of  the  river  to  another,  which 
would  drain  the  water  from  the  ordinary  rhan- 
Dol  of  tbe  river  where  the  waterworks  plant  was 
aituate<l,  and  the  drainage  district  built  a  weir 
or  dam  to  prevent  the  water  from  the  main 
channel  flowing  down  tbe  drainage  ditch,  tbe 
effect  of  the  daqi  was  to  'bold  sufficient  water 
back  in  the  channel  of  the  river  so  the  same 
mlKbt  be  utilized  by  tbe  waterworks  plant,  and 
said  dam  or  weir  is  washed  away,  and  has  tb« 
effect  of  destroying  the  water  supply  for  the 
mimidpal  plant,  tbe  dam  in  its  bntken  condi- 
tion becomes  a  nuisance  in  so  far  as  It  pertains 
to  the  mnnieipal  waterworks  pinnt.  and  the 
city  may  abate  the  nuisance  on  its  own  motion, 
doing  no  more  than  is  necessary  to  protect  its 
rights  by  re-establishing  tbe  dam  in  scconlanc* 
with  tbe  plans  of  the  drainage  district,  and  to 
prevent  tbe  reoccurrence  of  tbe  damage  from 
tbe  nuisance  obatetl,  but  in  tbe  abating  the 
same  or  rebuilding  the  dam.  If  it  damnKes  or  in- 
jures property  of  third  persons.  Its  liability  will 
be  deter-  ined  on  the  same  theory  aa  if  it  wera 
a  private  corporation. 

5.  Waters  and  Watee  Courses  «=>178(2)— 
Flouuino  op  L>ani>8— OGsrrKUCTioM  or  Crop 
— Damages. 

In  an  action  for  damages  for  tbe  destruction 
of  crops  caused  by  tbe  muiutpnanee  of  a  <lnm 
which  caused  tbe  londs  of  another  to  be  flood- 
ed, the  jury  in  fixing  the  amount  of  uuuiuses 
fixed  the  value  of  the  property  at  tbe  time  ot 
the  damages,  and  interest  firuu  said  date.  HeUl, 
not  error. 

Appeal  from  District  Court,  Oklahoma 
(bounty;  John  W.  Hayson,  Judge. 

Action  by  Charles  B.  Hoke  agninst  the 
city  of  Oklahoma  City.  Judgment  tor 
plalntltr.    Defendant  appeals.    Atlirmed. 


4tS9roT  other  casM  sas  »ms  topic  and  KBT-NUUBBB  In  all  Key-Nnmtxred  Dlgosta  and  Indsxw 
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B.  D.  Sbear,  A.  T.  Boys,  and  C.  M.  Thorp, 
all  of  Oklahoma  City,  for  plaintiff  in  error. 

Ernest  Chambers,  of  Oklahoma  City,  for 
defendant  la  error. 

McNeill,  J.  This  action  was  instltnted 
by  the  defendant  in  error  in  the  district 
court  of  Oklahoma  county  to  recover  the 
«nm  of.  $600  as  damages  for  the  destruction 
of  com  crop  by  an  overflow  of  the  North 
Canadian  river,  which  was  occasioned  by 
the  negligent  and  wrongful  erection  and 
malntalnance  by  the  plaintiff  In  error  of  a 
dam  across  a  certain  drainage  ditch  near 
the  land. 

The  facts  are:  That  a  drainage  district 
was  created  southwest  of  Oklahoma  City 
along  the  North  Canadian  river  to  straighten 
the  river  through  several  drainage  ditches 
and  to  Increase  the  flow  through  certain 
channels  and  thus  prevent  overflows  during 
flood  periods.  One  of  these  ditches  was 
known  as  proposition  No.  4,  being  built  about 
one  mile  long  across  the  neck  in  the  bend 
of  the  river,  which  bend  was  about  Ave  or 
six  miles  long.  That  In  the  bend  or  loop  of 
the  river  was  situated  the  waterworks  pliant 
belonging  to  the  city.  This  was  used  In 
connection  with  the  sewer  system,  fire  de- 
partment, and  for  domestic  and  manufactur- 
ing purposes  by  the  inhabitants  of  the  city. 
That  at  the  mouth  of  ditch  No.  4,  the  plans 
of  th«  drainage  ditch  called  for  a  dam,  which 
daring  ordinary  times  would  force  the  flow 
of  water  In  the  stream  down  the  old  channel, 
thereby  permitting  it  to  be  used  by  the  city, 
and  during  the  period  of  floods  would  permit 
the  surplus  water  to  flow  over  the  dam  and 
down  the  ditcli.  Soon  after  the  dam  was 
completed,  it  gare  way,  and  practically  all 
of  the  water  of  the  river  was  drained  from 
the  ordinary  channel  down  into  this  ditch 
and  Into  the  river  below,  leaving  the  city 
practlonlly  wlthnot  any  water. 

Some  time  after  the  dam  was  washed  out, 
die  city  commissioners  procured  the  right 
from  the  county  commissioners  to  lebuDd 
the  dnm  and  divert  the  water  into  the  old 
channel  for  the  purpose  of  protecting  the 
water  supply.  This  dam  was  built  under 
the  direction  of  the  city  offlcera  having 
charge  of  the  waterworks  department,  at  the 
expense  of  the  city,  and  it  was  the  conten- 
tion of  the  plaintiff  that  It  was  negligently 
and  wmnsfully  erected,  and,  being  erected 
In  the  manner  It  was.  it  caused  the  overflow 
of  the  river  on  the  grounds  of  the  plaintiff. 

Judgment  was  rendered  for  the  plaintiff 
for  the  sum  of  $367.80  with  six  per  cent 
Interest  from  May  12,  1914,  from  which 
judgment  the  defendant  brings  this  proceed- 
ing in  error.  The  parties  herein  will  be  re- 
ferred to  as  they  appeared  in  the  trial  court 

The  defendant  urges  numerous  assign- 
ments of  error  for  the  reversal  of  this 
cause,  which  are  combined  under  several 
general  propositions. 


[1]  The  first  question  presented  by  defend- 
ant In  error  in  their  brief  is  that  the  court 
erred  in  rendering  Judgment  for  plaintiff 
for  the  foil  amount  of  the  crop.  They  allege 
the  evidence  disclosed  that  plaintiff  was  not 
the  sole  owner  of  the  crop  in  question,  but 
that  one  WUliam  T.  Heeler  had  a  Joint  in- 
terest in  the  crop  destroyed.  The  defendant 
in  error  does  not  appear  to  have  raised  this 
question  in  the  lower  court,  nor  was  it  as- 
signed as  error  in  its  motion  for  new  trial, 
nor  does  the  same  appear  to  have  been  made 
an  issue  in  the  court  below.  Tbe  record 
disclosed  that  the  plaintiff  below  produced 
William  T.  Heeler  as  a  witness  In  the  case, 
who  testified  as  follows  on  direct  examina- 
tion: 

"Q.  Now,  did  you  cultivate  that  land  that  year 
for  Mr.  Hoke?    A.  Yes,  sir. 

"Q.  Tou  were  the  actual  farmer  In  cbarget 
A.  Yes,  sir;  Mr.  Hoke  helped  me  some." 

And  on  cross-examination  be  testified  as 
follows: 

"Q.  What  part  of  It  was  yours?  A.  Well,  I 
got  onc-balf,  and  Mr.  Hoke  was  doinc  the  rent- 
ing and  was  paying  cash  rent,  and  then  he  pro- 
vided me  everything  and  he  gave  one-bait. 

"Q.  And  you  was  to  have  one-half  of  tbe  pro- 
ceeds of  the  crop?    A.  Yes,  sir." 

The  defendant  in  error  cites  the  case  of 
St  Louis  &  8.  F.  Co.  ▼.  Webb..  36  OkL  235, 
128  Pac.  252 ;  but  in  that  case  the  question 
arose  over  damages  to  a  certain  horse,  the 
the  plaintiff  alleged  that  he  was  the  owner 
thereof,  and  the  evidence  disclosed  one  Mer- 
rill was  a  Joint  ow'uer  of  the  horse,  and  In 
that  caae  defendant  requested  the  court  to 
Instruct  the  Jury  that  If  Merrill  was  a  Joint 
owner  of  the  horse  the  plaintiff  could  only 
recover  for  his  interest  in  the  horse.  No 
such  an  instruction  was  requested  In  the 
court  below,  nor  was  any  such  a  question 
presented  in  the  motion  for  new  trial,  nor 
did  the  defendant  In  error  request  such  an 
Instruction.  The  first  time  the  question  ap- 
pears to  be  presented  is  In  thig  court  Heel- 
er did  not  claim  to  be  the  Joint  owner  in  tbe 
property,  but  was  to  receive  only  one-halt 
of  the  proceeds.  If  Heeler's  evidence  Is  true, 
and  he  appeared  and  testified  in  the  cose  at 
bar,  he  could  not  maintain  a  separate  and 
distinct  action  for  his  portion  of  the  crop; 
for  be  testified  that  he  was  not  the  Joint 
owner  of  the  property,  but  he  was  to  re- 
ceive one-half  of  the  proceeds  of  the  crop. 
While  it  may  be  true  that  he  might  maintain 
an  action  against  the  plaintiff  for  one-half 
of  what  the  plaintiff  recovers  In  this  case, 
that  question  Is  not  involved  here. 

The  court  did  not  Instruct  the  Jury  that 
the  plaintiff  was  the  owner  of  the  crop,  but 
instruction  No.  20  is: 


"If  you  should  find  for  the  plaintiff,  your ' 
diet  shonld  be  in  such  snm  as  you  find  from 


Digitized  by 


Google 


69i' 


Iffi  PACIFIC  HEPORTBR 


(OkL 


tiie  'evideztce   trill   reasonably   compensate  Iklm 
for  the  loss  be  bag  austalDed." 

No  sudi  a  question  as  presented  here  was 
presented  in  tbe  motion  for  new  trial  In  the 
court  below. 

For  the  reasons  stated.  It  was  not  error 
to  render  Judgment  for  the  full  amount  as 
found  by  the  Jury. 

The  defendant  next  complains  of  the  In- 
struction of  the  court  to  the  Jury  as  to  the 
amount  of  damages.  On  this  question,  the 
plaintiff  introduced  eTl4ence  as  to  the  value 
of  the  crop  In  question,  basing  it  upon  the 
value  of  so  much  per  acre.  The  plaintiff 
then  Introduced  the  following  evidence: 

"Q.  Beferring  now  again  to  the  com  crop, 
Mr.  Hoke,  do  yoa  know  what  would  have  been 
the  expense  incident  to  cultivating  that  crc^ 
out  there  to  maturity  and  covering  the  market- 
ing of  it,  beginning  at  the  time  it  was  destroyed ; 
do  you  linow?    A.  7es,  abont  $4  per  acre." 

This  appears  to  be  the  only  evidence,  or 
It  is  all  that  Is  called  to  the  court's  atten- 
tion, that  was  introduced  in  the  case  upon 
this  point.  The  evidence  was  broad  enough 
to  cover  the  proper  measure  of  damages. 
The  court  instructed  the  Jury,  in  substance, 
they  might,  in  ascertaining  the  amount  of 
damages,  take  into  consideration  the  Idnd 
and  character  of  the  crops  destroyed,  the 
time  of  their  destruction,  the  yield  that  was 
reasonably  certain  said  crops  would  produce, 
taking  into  consideration  and  deducting  there- 
from the  cost  of  producing  said  yield,  then 
measuring  the  value  of  the  yield  by  the  mar- 
ket price,  at  the  time  of  such  crops  maturing. 
This  instruction  perhaps  Is  broad  enough  to 
include  the  cost  of  harvesting  and  cultiva- 
tion, but  would  not  Include  the  cost  of  mar- 
keting.. The  evidence  on  this  question  was 
what  was  the  cost  of  cultivating,  harvesting, 
and'  marketing  as  one  item ;  and,  there  being 
no  conflict  whatever  in  the  evidence  as  to 
such  cost,  and  the  only  evidence  included  all 
of  the  Items  that  make  up  the  proper  Items 
of  deduction,  we  cannot  see  that  the  rights 
of  the  defendant  have  been  Invaded  by  this 
instruction,  since  the  evidence  goes  to  show 
that.  If  entitled  to  recover  at  all,  plaintiff 
was  under  any  theory  of  the  law  entitled  to 
recover  a  sum  equal  to  that  which  he  was 
awarded  hy  the  Jury  in  this  case. 

In  the  case  of  Ft.  Smith  &  Western  B.  B. 
Co.  V.  Harman,  161  Pac.  1070,  it  was  said: 

"Where,  in  an  action  for  damages  for  burn- 
ing grass  ui>on  a  bay  meadow  and  for  damage 
to  grass  roots,  the  plaintiff  was  entitled  under 
the  evidence  to  recover  a  sum  equal  to  that 
awarded,  under  any  theory  of  the  law  the  judg- 
ment in  hip  favor  will  not  be  reversed  for  an 
alleged  error  in  defining  the  measure  of  dam- 
ages." 

[2]  Under  the  evidence  in  this  case,  the 
plaintiff  was  entitled  to  recover  a  sum  equal 
to  that  awarded  by  the  Jury  In  Its  verdict, 


and  we  cannot  see  that  defendant  has  suf- 
fered prejudicial  error  by  this  instruction. 
Section  6005,  B.  L.  1910. 

The  defendant  presents  as  error,  in  his 
next  specification  of  error,  three  propositions: 

First,  did  the  situation  surrounding  propo- 
sition 4,  after  the  diversion  weir  was  de- 
stroyed In  May,  1913,  constitute  a  public 
nuisance? 

Second,  did  the  officers  of  the  dty  of 
Oklahoma  City  have  jpower  to  abate  the 
nuisance? 

Third,  in  abating  said  nuisance,  in  what 
capacity  did  the  officers  act? 

Their  counsel  present  these  three  questions 
together. 

[3]  The  first  question  to  be  determined  is: 
In  the  operating  of  the  waterworks,  Is  the 
dty  exerdsrng  governmental  functions,  or 
are  they  exercising  business  and  administra- 
tive functions?  This,  question  has  been  set- 
tled by  this  court  in  the  case  of  City  of 
Durant  v.  Allen,  168  Pac.  205,  and  Frets  v. 
Edmond.  168  Pac.  800.  L.  B.  A.  1918C,  405, 
where  the  court  stated  as  follows: 

"Munidpal  corjiorations  in  operating  a  water 
plant  exercise  business  and  administrative  func- 
tions, rather  than  those  strictly  governmental 
in  their  nature,  and  in  the  exercise  of  said  func- 
tions are  governed  largely  by  the  same  rule  ap- 
plicable to  individuals  or  private  corporations 
engaged  in  the  same  business." 

With  this  proposition  of  law  settled  by 
our  court,  then  the  operating  of  the  watw- 
woite  plant  would  be  governed  by  prac> 
tically  the  same  rules  and  regulations  as  if 
it  were  a  private  corporation.  Now  plain- 
tiff In  error  daims  that  when  the  diversion 
weir  or  dam  broke,  and  thereby  permitted 
the  water  to  flow  down  through  the  drain- 
age district  and  change  the  course  to  auch 
an  extent  that  it  prevented  the  water  from 
being  accessible  for  the  water  plant  and  . 
left  them  without  water,  so  if  It  was  a  nui- 
sance. It  was  not  a  nuisance  within  Itself- 
but  a  nuisance  In  so  far  as  the  operating  of 
the  water  plant  was  concerned.  If  the  plain- 
tiff desired  to  abate  the  nuisance  and  re- 
build the  dam,  then  it  would  be  Just  In  the 
same  position  and  governed  by  the  same ' 
rules  and  regulations  as  if  It  were  a  private 
corporation. 

We  have  been  furnished  with  no  authority 
holding  that  a  municipal  health  officer,  or 
other  dty  officer  acting  as  such,  may  act  out- 
side the  bounds  of  the  dty  within  the  scope 
of  his  goveramental  duty.  It  Is  true  the  stat- 
utes of  Oklahoma  give  municipalities  the 
right  to  acquire  and  hold  property  outside  of 
their  cori)oratlon  limits  for  certain  purposes, 
one  of  which  is  to  procure  a  water  supply, 
another  for  sewerage  purposes,  and  sudi  stat- 
ute gives  the  dty  officers  police  power  and 
general  munidpal  control  over  such  prop- 
erty. However,  these  statutes  do  not  confar 
the   powers   contoided    for   by   defendant, 
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which  wonld  anthorize  the  ofBcers  of  such 
muDldpallty  to  exercise  governmental  fonc- 
tions  outside  the  corporate  limits. 

[4]  There  was  a  nuisance  admittedly  ex- 
isting, however,  as  to  the  city,  in  that  the 
destruction  of  the  original  dam  Interfered 
with  its  right  as  a  lower  riparian  owner 
along  the  North  Canadian  river  to  take  of 
the  waters  of  aucb  stream.  The  right  to 
abate  snch  nuisance,  either  by  action  at 
law  or  summarily,  grew  strictly  out  of  the 
injury  to  and  the  Invasion  of  its  rights  to 
take  of  the  water  of  such  river  such  an 
amount  as  was  granted  to  It  by  the  proper 
authorities  of  the  state  of  Oklahoma.  Joyce 
on  the  Law  of  Nuisance,  p.  632,  par.  370, 
and  cases  there  dted.  In  Woods  on  Nui- 
sances (3d  Bd.)  VOL  2,  p.  942,  after  stating 
the  rule  that  a  private  person  may  not  of 
his  own  motion  abate  a  strictly  public  nui- 
sance under  any  circumstance,  it  is  stated: 

"Any  person  who  snBtaina  a  special  injnry  or 
damage  from  a  public  nuisance  to  an  extent  that 
will  support  an  action  at  law  may  abate  the 
same  of  his  own  motion,  doing  no  more  damage 
than  la  necessary  to  protect  Us  rights  and  pre- 
vent a  recurrence  of  it  from  the  nuisance 
abated." 

A  careful  consideration  of  the  evidence 
shows  that  the  city  in  abating  the  nuisance 
was  only  exercising  4t8  legal  rights  and 
doing  what  it  was  authorized  to  do,  both  at 
common  law  and  under  the  statutes  of  Okla- 
homa. Bev.  L.  1910,  S  4281.  And  that  In  so 
actlDS  It  was  protecting  Its  property,  the 
municipal  waterworks  jdant,  the  mainte- 
nance of  which  does  not  come  within  the  class 
of  duties  known  as  governmental  duties,  but 
rather  private  corporate  functions,  for  the 
negligent  exercise  of  which  it  will  be  re- 
sponsible In  damages.  McQulllln  on  Mun. 
Corp.  H  1801,  2625;  City  of  Durant  v.  Allen, 
les  Pac.  206;  Fretz  t.  Ciiy  of  Edmond,  168 
Pac.  800,  L.  R.  A.  1918C,  405;  Fisher  v. 
New  Bern,  140  N.  O.  606,  63  S.  B.  342,  6  I<. 
R.  A.  (N.  S.)  642,  111  Am.  St  Rep.  867; 
Bailey  v.  New  York,  3  Hill  (N.  Y.)  631,  88 
Am.  Dec.  669. 

The  record  clearly  shovrlng  the  corporate 
offlcera  were  not  exercising  governmental 
functions  when  acting  to  abate  the  alleged 
nuisance,  then  the  court  correctly  refused 
the  requested  Instructions  defining  its  rights 
under  acts  governmental  In  their  nature.  An 
examination  of  the  instructions  given  show 
that  the  court  instructed  the  Jury,  If  they 
fbund  there  was  a  nuisance  existing,  the 
dty  would  be  liable  only  in  the  event  that 
Its  officers  failed  to  exercise  ordinary  and 
reasonable  care  In  abating  the  same,  or.  In 
other  words,  In  building  the  dam.  This 
was  the  correct  rule  to  guide  the  Jury  In 
this  case,  and  the  Instructions  of  the  court 
correctly  submitted  this  rule,  and  it  was  not 
error  to  refuse  the  Instruction  offered  by 
defoodant 


While  It  is  well  recognized  that  a  munici- 
pal corporation  is  not  liable  for  negligence 
in  regard  to  governmental  duties  and  is  lia" 
ble  for  negligence  and  damages  resulting 
from  the  exercise  of  Its  private  corporate 
powers,  yet  there  Is  another  well-settled 
rule  that  it  a  dty,  under  its  power  to  abate 
a  nuisance,  is  proceeding  against  that  which 
is  in  fact  a  nuisance,  because  of  its  situa- 
tion, nature,  or  use.  It  Is  then  under  the  ob- 
ligation to  exercise  the  power  of  abatement 
In  a  reasonable  manner  so  as  to  do  the  least 
injury  to  private  rights,  and  If,  where  the 
fact  of  the  nuisance  is  clear,  it  exercises 
the  power  of  abatement  in  an  unreasonable, 
careless,  and  negligent  manner  so  as  to  pro- 
duce unnecessary  damage  to  private  rights, 
It  will  be  liable  for  damages  caused  by  such 
negligence.  Orlando  v.  Pragg,  31  Fla.  Ill, 
12  South.  368,  10  L.  R.  A.  196,  34  Am.  St 
Rep.  17. 

In  the  case  of  Babcock  v.  City  of  Buffalo, 
66  N.  Y.  268,  the  Court  of  Appeals  of  New 
York  held: 

"A  power  given  a  municipal  body  to  abate  a 
noiaance  in  any  manner  it  may  deem  expedient 
is  not  an  unrestricted  power;  such  means  only 
are  intended  as  are  necessary  for  the  public 
good.  The  abatement  must  be  limited  by  Its 
necessity,  and  no  wanton  or  unnecessary  injury 
to  the  property  rights  of  individuals  must  be 
committed." 

The  facts  in  this  case  dlsdosed  that  a 
canal  or  slip  had  become  a  nuisance  and 
unwholesome  in  the  dty  of  Buffalo  by  rea- 
son of  debris  and  other  matter  being  thrown 
therein,  the  canal  at  times  was  a  valuable 
waterway,  and  the  city  ordered  It  filled 
to  abate  the  nuisance  thereby  created.  The 
court  In  granting  an  Injunction  against  the 
dty  held  that  the  nuisance  could  be  pre- 
vented by  the  dty  In  the  exercise  of  its 
power  so  as  to  preserve  the  canal  and  slip, 
and  the  obstructions  and  debris  in  the  canal 
could  be  removed  at  a  small  expense;  there 
being  no  necessity  for  filling  up  the  canal. 
See  Allison  v.  City  of  Richmond,  61  Mo.  App. 
133;  Dooley  v.  Olty  of  Kansas,  82  Mo.  444, 
52  Am.  Rep.  380;  Joyce  on  ^jSw  of  Nui- 
sances, p.  376,  and  cases  dted;  Oelef  ▼. 
Thomas,  81  HI.  478;  Indianapolis  t.  Miller, 
27  Ind.  394;  Gates  v.  Blincoe,  2  Dana  (Ky.) 
158,  26  Am.  Dec.  440  and  note.  Woods  on 
Nuisances  (3d  Ed.)  voL  2,  i  741,  says; 

"A  person  who  takes  the  abatement  of  a 
nuisance  In  his  own  hands,  whether  the  same 
is  public  or  private,  must  do  as  little  damage 
as  possible,  etc    •    •    •" 

And  further  at  page  1282,  same  volume, 
It  Is  said  by  the  author: 

"Any  person  injured  by  a  nuisance,  to  the 
extent  that  he  may  maintain  an  action  at  law 
therefor,  may  remove  so  much  of  the  nuisance  as 
is  necessary  to  secure  himself  from  damage 
therefrom,  but  be  must  not  be  guUty  of  any  ex- 


Digitized  by 


Google 


S96 


1S2  PACIFIC  REPORTER 


(OkL 


cess  therein,  for  as  to  all  excess  of  abatement, 
be  will  be  trespasser." 

The  defendant  cannot  certainly  escape  lia- 
bility for  Its  acts,  when  in  the  abatement 
of  a  nuisance  It  creates  a  condition  which 
li<  effect  is  a  nuisance  as  to  the  plaintiff. 
While  it  is  true  the  defendant  did  not  owe 
the  drainage  district  as  such  any  higher 
duty  than  to  use  reasonable  care  in  the 
alNitenient  of  the  nuisance,  and  wMle  by  some 
courts  the  doctrine  announced  is,  the  fact 
of  tlie  nuisance  being  dear,  the  duty  owed 
i4  not  to  wantonly  or  unnecessarily  commit 
an  injury  upon  the  property  of  the  person 
creating  the  nuisance,  however  this  rule 
does  not  relieve  the  abating  party  from  the 
duty  to  exercise  reasonable  care  to  protect 
the  property  of  third  persons  as  in  this  case, 
and,  if  in  the  exercise  of  the  power  which 
the  corporation  has  to  abate  the  nuisance 
in  question  it  does  an  act  which  results  In 
damages  to  third  persons  which  in  effect  de- 
stroys the  property  of  such  person,  it  will 
be  liable.  To  bold  otherwise  would  be  in 
effect  to  hold  that  private  property  can  be 
taken  without  compensation  by  the  munici- 
pal corporation,  which  certainly  cannot  be 
sustained  because  the  property  of  citizens 
is  protected  from  the  taking  or  trespass  by 
the  sovereign  itself  unless  Just  compensation 
is  made  for  the  talcing  involved.  Article  2, 
H  23  and  24,  Const  of  Oklahoma.  See  Okla- 
homa City  V.  Vetter  (No.  8454)  179  Pac.  473, 
decided  February  11,  1919,  opinion  by  Jus- 
tice Owen,  not  yet  officially  reported ;  also. 
Town  of  Southeast  v.  City  of  N.  Y.,  96  App. 
Dlv.  Rns.  89  N.  Y.  Supp.  630. 

IS  "1.  Intlff  In  error  further  contends  that 
the  'udzment  and  verdict  is  not  sustained  by 
Sttitlcieut  evidence.  PlalntUTa  crops  were 
damaged  by  the  flood  of  1914.  Most  of  the 
evidence  introduced  on  behalf  of  plaintiff 
was  presented  with  reference  to  the  condi- 
tion of  the  land  as  existing  In  1916.  De- 
fendant urges  that  the  crops  were  not  de- 
stroyed by  reason  of  the  act  of  the  defend- 
ant  for  the  reason  the  evidence  shows  that, 
even  if  the  earthen  dam  had  been  of  an 
equal  height  and  length  as  in  the  original 
drainage  ditch  weir,  the  land  of  plaintiff 
would  then  have  been  overflowed.  The  evi- 
dence upon  that  point  is,  at  least,  conflicting, 
and  the  matter  was  properly  submitted  to 
the  Jury  for  its  determination,  and  the  Jury 
after  going  and  reviewing  the  lands,  and 
the  whole  situation,  under  the  direction  of 
the  court,  returned  a  verdict  in  plaintiff's  fa- 
vor. The  evidence  being  conflicting,  and 
there  being  evidence  reasonably  supporting 
the  verdict  of  the  Jury,  the  same  will  not  be 
disturbed  by  this  court  on  appeal. 

The  verdict  returned  by  the  Jury  was  for 
the  sum  of  $367.50,  with  Interest  thereon  from 
May  12,  1914,  and  the  court  on  the  verdict 
rendered  judgment  for  the  full  amount,  with 


interest.  This  the  defendant  In  error  claims 
is  error  in  permitting  the  Interest  to  be  added 
to  the  Judgment 

The  question  of  allowing  Interest  iqx»D 
damages  Is  determined  by  section  2848  and 
section  2849,  Revised  Laws  19ia 

Section  2848  is  as  follows: 

"Any  person  wbo  is  entitled  to  recover  dam- 
ages certain,  or  capable  of  being  made  certain 
by  calculation,  and  the  right  to  recover  which 
is  vested  in  him  apon  a  particular  day,  is  enti- 
tled also  to  recover  interest  thereon  from  that 
day,  except  during  such  time  as  the  debtor  ia 
prevented  by  law,  or  by  the  act  of  the  creditor 
from  paying  the  debt" 

Section  2849  provides  as  follows: 

"In  an  action  for  the  breach  of  an  obUgatioo 

not  arising  from  contract,  •  •  *  interest 
may  be  given  in  the  discretion  of  the  jury." 

These  two  sections  of  the  statute  are  iden- 
tical with  the  Dakota  statute.  The  Supreme 
Court  of  South  Dakota,  in  construing  the 
identical  statute  in  the  case  of  Uhe  r.  Chi- 
cago, M.  &  St  P.  Ry.  Co.,  8  S.  D.  563, 54  N.  W. 
601,  stated  as  follows: 

"The  error  in  this  instruction.  If  any  at  all,  is 
in  not  leaving  to  the  discretion  of  the  Jury  the 
question  of  interest  on  the  amonnt  of  damages. 
This  is  an  action  sounding  in  tort  and  our 
Civil  Code  (section  4578)  controls.  It  is  as 
follows:  'In  an  action  for  the  breach  of  an  ob- 
ligation not  arising  from  contract  and  in  ev- 
ery case  of  oppression,  fraud,  or  malice,  inter- 
est may  l>e  given,  in  the  discretion  of  the  Jury.* 
Failure  to  leave  this  question  to  the  Jury,  we 
thinlt,  was  an  error." 

The  general  rule  of  allowing  Interest  Is 
stated  in  the  notes  of  28  L.RJI.  (N.S.)  1,  and 
on  page  76  announces  the  rule  as  follows: 

"The  general  rule  seems  to  be  that  interest 
should  be  allowed  in  actions  for  damages  to 
property  caused  by  water,  sewage,  or  by  diver- 
sion of  water.  This  is  under  the  rule  that  the 
value  of  the  property  destroyed  is  susceptible  of 
compntatimi.  Some  cases  hold  that  it  is  dis- 
cretionary with  the  Jury." 

In  the  following  cases  Interest  on  damages 
was  allowed  from  overflow  of  water.  In  an 
action  against  a  railroad;  the  overflow  caus- 
ing destruction  of  the  crop:  St  Louis,  I.  M.  & 
S.  R.  Co.  y.  Yarborough,  56  Ark.  612,  20  S. 
W.  515;  GuK,  C.  &  S.  F.  R.  C^.  y.  Calhoun 
(Tex.  Civ.  App.)  24  S.  W.  362. 

Counsel  for  defendant  In  error  cite  the 
case  of  City  of  Cbickasha  t.  Bolllngsworth, 
66  OkL  341,  155  Pac.  850;  but  this  case  Is 
not  in  point,  but  is  easily  distinguishable 
from  the  facts  In  the  case  at  bar. 

There  being  no  material  error  In  the  rec- 
ord, the  Judgment  Is  affirmed. 

OWEN,  O.  X,  and  HARRISON,  JOHN- 
SON, and  PITCHFORD,  JJ.,  concur. 
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(nou.  tu) 
PARKER  T.  PARKER  et  iL  (Na  8941.) 

(SapKine  Court  of  Oklahoma.    May  18,  1918. 
Rehearing  Denied  Joly  29,  1919.) 

(Byllabui  by  tlte  Court. 

1.  Dkedb  «s>211(1>— Compcrnct  of  Gbahtok 
— FiDuoiABT  Rklatioitb— 'ETiDKRoa— Sot* 

nCIBNCT. 

The  evidence  in  tUa  case  examined,  and 
teM  sufficient  to  support  the  finding  of  the  court 
tiiat  Clark  Parker  at  time  of  executing  the  deed 
iraa  an  habitual  drunkard  and  mentally  weak, 
and  that  a  confidential  and  fiduciary  relation 
existed  between  him  and  bis  father,  and  that  be 
was  under  the  influence  of  his  father  at  said 
time. 

2.  Dkkds  «=s>I06r3)  —  Convetancb  bt  Chiu> 
TO  Pabbrt— BmtDEii  or  Pboof. 

When  a  confidential  relation  exists  between 
a  parent  and  child,  and  the  child  is  mentally 
weak,  and  such  confidential  relation  is  such  that 
the  parent  exercises  an  influence  over  the  child, 
and  a  buuneas  transaction  takes  place  between 
them,  resulting  In  a  conveyance  to  the  parent 
from  the  child,  and  the  parent  is  benefited  by 
the  tranoaction,  either  as  a  gift,  or  by  reason  of 
an  inadequate  consideration,  the  law  presumes 
everything  against  the  transaction ;  and  leaves 
the  burden  of  proof  upon  the  person  benefited, 
to  show  that  the  confidential  relation  has  been 
as  to  that  transaction  suspended,  and  that  the 
transaction  was  fairly  conducted. 

8.  Deeds  «=3211(4>— Corvbtanox  bt  Child 

TO  PABENI^— EVIDBKCB— UNDDB  iRrLUXNOB. 

The  evidence  of  the  court  examined,  and  keU 
to  be  sufficient  to  support  the  finding  of  the 
eonrt  as  to  the  facta  and  the  judgment  of  the 
court  in  setting  aside  the  deed  from  the  son  to 
the  father  upon  the  grounds  of  undue  influence; 
that  at  the  time  of  the  execution  of  the  deed  the 
son  was  mentally  weak  and  an  habitual  drunk- 
ard; and  the  evidence  failed  to  disclose  that 
•aid  transaction  was  fairly  made,  or  that  undue 
tatflnenoe  was  not  exerted  by  the  father  over  the 


Appeal  ftom  District  Coart,  OUaboma 
County;  Geo.  W.  Clark,  Judge. 

Suit  by  Colonel  Parker  against  Ella  M. 
Parker  and  Jennie  L.  Parker,  with  croes-peti- 
tloD  by  defendant  Jennie  L.  Parker.  Judg- 
ment for  cross-petitioner,  and  plaintiff  ap- 
peals.   Affirmed. 

Bvereat,  Vaught  A  Brewer,  of  Oklahoma 
City,  B.  T.  Halner,  of  Miami,  and  Bums  & 
IVmey,  of  Oklahoma  City,  for  plaintiff  in 
error. 

H.  N.  Boardman,  ot  OklatuHna  City,  tot 
defendant  In  error. 

McNeill,  J.  TUs  action  was  commenced 
l)y  Colonel  Parker  against  Ella  M.  Parker  and 
Jennie  L.  Parker,  a  minor,  to  quiet  title  to 
lots  40  to  48,  Inclusive,  In  block  18,  Parker 
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and  Ooloord  addition  to  Oklahoma  City,  and 
lots  9  and  10,  block  24,  Second  Main  Street 
Addition  to  Oklahoma  City,  Okl.  The  de- 
fendant Ella  M.  Parker  filed  an  answer  and 
cross-petition,  but  a  demurrer  was  sustained 
to  the  same.  The  defendant  Jennie  L.  Park- 
er,  by  her  guardian  Ella  M.  Parker,  filed  an 
answer  and  cross-petition  alleging,  in  sub- 
stance, that  she  was  the  sole  and  only  heir 
of  Clark  Parker,  deceased;  that  Clark  Park- 
er and  her  mother,  Ella  M.  Parker,  home- 
steaded  a  certain  tract  of  land,  and  received 
a  patent  to  the  same,  about  the  year  1901; 
that  a  portion  of  the  same  was  platted  and 
dedicated  for  town-site  purposes  and  sold  to 
Colcord,  and  was  known  as  the  Parker  and 
Colcord  Town-^lte  Addition;  that  the  land 
in  question,  to  wit,  lots  40  to  48,  in  block  16, 
supra,  was  reserved  from  the  transfer  convey- 
ing said  land  to  Colcord,  and  was  to  remain 
the  property  of  Clark  Parker  and  Ella  M. 
Parker  as  a  homestead,  together  with  10 
lots  in  block  8,  same  addition,  and  alleging, 
further,  that  Clark  Parker  and  Ella  M.  Park- 
er were  divorced  on  the  6th  day  of  April, 
1009,  and  that  Clark  Parker  died  In  March, 
1911;  that  Clark  Parker  was  an  habitual 
drunkard,  and  totally  Incapable  of  transact- 
ing any  business  of  any  nature  whatsoever 
for  himself  from  the  date  of  the  platting  of 
the  land  until  his  death,  all  of  said  facts  be- 
ing known  to  Colonel  Parker ;  that  by  undue 
Influence  and  for  the  purpose  of  defrauding 
Clark  Parker,  Colonel  Ptarker  secured  from 
Clark  Parker  powers  of  attorney,  for  the 
purpose  of  defrauding  the  defendant,  and 
prevailed  on  Clark  Parker  and  Ella  M.  Park- 
er to  move  to  Ohio  In  1903;  at  that  time 
Clark  Parker  was  the  owner  of  $100,000  In 
cash  and  notes,  and  that  the  said  money  was 
obtained  from  the  community  proi)erty  and 
Joint  earnings  of  Clark  Parker  and  Ella  M. 
Parker,  and  that  said  Colonel  Parker  ob- 
tained a  power  of  attorney  and  collected  the 
same  and  appropriated  all  of  the  same  to  his 
own  use;  that  on  the  27th  day  of  December, 
1906,  Clark  Parker  executed  a  warranty  deed 
to  Colonel  Parker  for  the  lots  above  de- 
scribed, and  Including  10  lota  In  block  8, 
same  addition ;  that  at  the  time  of  execut- 
ing said  deed  he  (Clark  Parker)  was  totally 
Incompetent  by  reason  of  l)eing  an  hnliitual 
drunkard,  and  by  reason  of  his  lnit>iii|i«ieut 
mental  condition,  and  by  reason  of  undue  in- 
fluence exercised  over  him  by  Colonel  Park- 
er ;  that  at  that  time  a  confidential  and  fldii- 
dary  relation  existed  between  Clark  Park- 
er and  Colonel  barker;  that  at  the  time  of 
receiving  the  deed  the  property  was  worth 
$25,000,  and  that  Colonel  Parker  paid  nothing 
for  the  same;  and  alleges  by  reason  of  suld 
facts  the  deed  was  null  and  void,  and  the 
petition  also  asked  for  an  accuuuUug  for 
rents  and  profits. 
On  the  trial  of  the  case  the  court  rendered 
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Judgment  In  favor  of  Jennie  L.  Parker  and 
against  the  plaintiff,  and  quieting  title  and 
setting  aside  the  deed  from  Clark  Parker  to 
Colonel  Parker,  and  rendering  judgment 
against  Colonel  Parker  for  the  rents  collected 
from  said  premises,  and  Interest  amounting 
to  $16,477. 

It  developed  that  the  10  lots  in  block  8 
had  been  sold  to  Innocent  purchasers  by  Colons 
el  Parker  for  $11,000,  and  no  decree  was  ren- 
dered as  to  that  portion  of  the  property. 
Jennie  L.  Parker  then  asked  to  amend,  and 
asked  Judgment  for  $11,000  for  the  lots  that 
had  been  sold,  and  for  additional  amounts 
for  Colonel  Parker  falling  to  account  for  the 
proceeds  of  the  sale  of  the  property  originally 
platted.  The  court  held  these  Issues  were  not 
proper  subjects  to  be  litigated  In  this  action, 
and  defendant  dismissed  her  cross-petition  as 
to  these  Issues,  and  they  are  not  before  this 
court  for  determination. 

The  plaintiff  filed  a  motion  for  new  trial, 
but  the  same  was  overruled  and  the  case  is 
now  here  on  appeal.  The  parties  will  be  re- 
ferred to  as  Colonel  Parker,  plaintiff,  and 
Jennie  h.  Parker,  defendant,  being  the  posi- 
tion they  occupied  in  the  court  below,  and 
occupying  the  same  position  In  this  court 

The  questions  involved  are  practically  two: 
First,  Is  the  evidence  sufficient  to  support 
the  Judgment  of  the  court?  Second,  after 
the  court  found  that  Clark  Parker,  deceased, 
was  mentally  weak,  and  that  a  fiduciary  and 
confidential  relation  existed  between  him  and 
his  fatlier,  then  was  the  burden  upon  the 
plaintiff  to  show  that  the  transaction  was 
fair  and  an  adequate  consideration  paid  for 
the  premises  and  was  without  undue  Indn- 
ence? 

The  court  made  the  following  finding; 

"Clark  Parker,  since  at>out  1893,  had  been  li 
borse  trader  and  dealer.  He  was  much  below 
the  average  in  intelligence;  was  an  habitual 
drunkard  for  fifteen  years  immediately  prior  to 
his  death;  was  incompetent  practically  all  of 
that  time  to  transact  bosinesa  of  importance; 
and  was  completely  under  the  influence  of  bis 
father,  who  managed  all  of  bis  affairs  except  his 
dealing  in  borses. 

"Under  the  circumstances  disclosed  by  the 
record  in  this  case,  the  harden  was  upon  the 
plaintiff  to  show  that  Clark  Parker  when  he 
executed  this  deed  to  Colonel  Parker  on  De- 
cember 27,  1906,  was  legally  capable  of  so  do- 
ing; that  it  was  in  fact  bis  free  act  and  deed; 
that  there  was  valuable  consideration  therefor; 
and  that  it  was  not  brought  about  by  the  un- 
due Influence  of  his  father,  who  was  grantee 
therein.  In  this  he  has  failed.'  The  deed  should 
be  set  aside,  and  the  plaintiff  should  be  required 
to  pay  to  the  defendant  and  cross-petitioner, 
Jennie  L.  Parker,  the  proceeds  of  the  funds 
collected  by  him  as  shown  by  the  evidence,  and 
in  addition  thereto  an  amount  equal  to  the  rent- 
al value  of  the  premises  for  the  time  the  same 
were  in  his  possession  and  not  covered  by  tlie 
collectious  herein  found  to  have  been  made  by 
Um." 


The  court's  findings  may  be  divided  as  fol- 
lows: 

First  Clark  Parker  was  much  below  the 
average  In  Intelligence,  and  an  .habitual 
drunkard,  and  had  been  for  15  years  Imme- 
diately prior  to  his  death. 

Second.  He  was  incompetent  practically  all 
of  that  time  to  transact  business  of  Impor- 
tance. 

Third.  He  was  completely  under  the  Influ- 
ence of  his  father,  who  managed  all  of  hla 
affairs  except  bis  dealing  In  horses. 

The  plaintiff  argues  that  these  findings  are 
not  supported  by  the  evidence 

[1]  First  Was  he  below  the  average  In  In- 
telllgraice  and  an  habitual  drunkard?  The 
evidence  upon  this  question  was  conflicUiig. 
The  defendant  Introduced  more  than  20  wit- 
nesses in  order  to  substantiate  the  fkct  tbat 
Clark  Parker  was  an  habitual  drunkard. 
These  witnesses  dealt  with  his  habits  from 
about  the  year  1895  to  1811,  at  the  time  of  his 
death.  Numerous  witnesses  told  and  related 
the  fact  of  his  being  Intoxicated  practically 
all  of  the  time  fhey  knew  blm;  his  rambling 
conversation;  the  fact  that  be  had  takm 
the  "Eeely  Cure,"  upon  one  or  two  occadons, 
after  going  to  the  state  of  Ohio;  that  be  was 
Indebted  to  the  saloon  keeper  in  the  sum  of 
$1,000 ;  the  fact  that  he  was  drunk  whenever 
witnesses  saw  him.  The  testimony  of  the 
wife  was  to  the  effect  that  he  was  intoxi- 
cated practically  all  of  the  time;  that  he 
took  no  interest  in  the  home  life ;  tbat  while 
in  a  dmnken  condition  he  often  threatened 
to  do  violence  to  her  and  the  child;  tbat  the 
divorce  was  obtained  practically  upon  the 
grounds  of  habitual  drunkenness.  The  wife 
relates  the  fact  that  at  the  time  of  the  birth 
of  the  child  in  1900,  being  the  defendant  in 
this  action,  be  was  drunk  and  laid  In  a  hay- 
stack all  night  While  It  is  true  other  wit? 
nesses  stated  that  he  was  not  an  babltnal 
drunkard,  but  practically  all  agree  that  h* 
drank,  and  had  seen  him  intoxicated  at  some 
time.  There  were  between  40  and  50  witness- 
es who  gave  testimony  in  regard  to  tUs  fact 
We  cannot  say  tbat  the  finding  of  the  court 
upon  this  question  Is  contrary  to  the  weight 
of  the  evidence,  but  we  are  of  the  opinion 
that  the  evidence  of  the  people  who  -were 
most  closely  associated  with  Clark  Parker, 
the  people  who  were  familiar  with  his  every- 
day life  support  the  finding  of  the  court  that 
he  was  an  habitual  drunlurd. 

As  to  whether  he  was  below  the  average 
in  intelligence,  we  think  this  fact  is  sustained 
by  the  evidence;  and  in  fact  we  cannot  re- 
member of  any  particular  testimony  adduced 
to  show  where  be  exhibited  any  degree  of 
iBtelllgence,  but  the  evidence  clearly  sup- 
ports this  to  be  the  fact^  even  though  in  a 
drimken  condition  be  was  a  fairly  good 
tiorse  trader.  That  appeared  to,  be  bis  only 
ambition  in  life,  and  be  cared  for  nothing 
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«lse;  his  fanij|l]r  nor  bis  &tber  and  Bisters 
appeared  to  liave  no  place  in  bis  mind. 
.  As  to  the  next  proposition,  was  tbere  a 
-confidential  and  fiduciary  relation  existlBg 
between  C<4oa^  Parker  and  Clark  Parker, 
and  was  Glark  Parker  ander  tbe  inflnenfee 
•of  bis  fatber,  Colonel  Parker.  We  think 
tbese  findings  are  also  supported  by  tbe  greiat 
ft-eigbt  of  the  evidence,  and  are  practically 
witbont  contradiction. 

After  Clark  Parker  filed  on  this  land,  which 
was  in  1895,  Colonel  Parker  went  to  Ohio. 
and  was  gone  for  some  time.  In  Hay,  1897.' 
Colonel  Parker's  wife  died,  and  then  be  and 
bis  two  little  girls  moved  to  tbe  borne  of 
Clark  Parker.  After  that  time,  ubtil  the 
platting  of  tbe  land  In  1901,  the  farming  of 
this  place  was  looked  after  by  the  plaintiff. 
Whatever  was  sold  from  tbe  premises  was 
sold  by  tbe  plaintiff.  The  grocery  bills  were 
locdced  after  by  him.  He  and  tbe  wife  of 
Glark  Parker  attended  to  tbe  selling  of  tbe 
batter,  milk,  and  eggs  and  everything  that 
went  to  tbe  caring  for  tbe  home.  During 
that  time  Clark  Parker  was  engaged  In 
trading  horses.  As  soon  as  tbe  patent  for 
the  land  was  obtained  and  tbe  advisability  of 
selling  tbe  same  arose,  Clark  Parker  paid  no 
attention  to  tbe  same,  but  Colonel  Parker 
made  tbe  contract,  and  tbe  only  thing  that 
the  son  did  was  to  sign  the  contract  and  the 
deeds.  Colonel  Parker  received  all  the  mon- 
ey, amounting  to  at  least  $65,000.  Tbe  gro- 
cery bill,  which  bad  accumulated  to  some 
$500  prior  to  this  time,  Colonel  Parker 
signed  a  note  and  thereafter  paid  tbe  same. 

Shortly  after  tbe  platting  of  tbe  land,  and 
after  receiving  more  than  $40,000  for  the 
same.  Colonel  Parker  purchased  some  land  in 
Ohio,  took  tbe  deed  in  the  name  of  Clark 
Parker,  without  even  consulting  tbe  son.  Tbe 
evidence  does  not  disclose  that  Colonel  Park- 
er ever  consulted  him  upon  any  proposition, 
but  dealt  as  he  thought  best  If  a  deed  was 
to  be  signed  Clark  Parker  signed  it,  and  it 
a  contract  was  to  be  signed  be  signed  it  at 
tbe  request  of  bis  father.  The  improvements 
on  lots  40  to  48,  block  16,  supra,  to  the 
amount  of  $4,000,  were  made  by  Colonel  Park- 
er. This  was  tbe  borne  and  bam  where 
Clark  Parker  was  living.  Colonel  Parker  bad 
tbe  overseeing  of  tbe  same,  directed  what 
was  to  be  done,  and  when  it  was  to  be  done. 
The  purchasing  of  lots  9  and  10,  block  24, 
from  Mr.  Haley,  was  consummated  by  Colo- 
nel Parker.  The  Improvements  of  over  $11,- 
000  were  placed  upon  lots  9  and  10,  block  24, 
supra,  by  Colonel  Parker.  The  only  trans- 
actions since  1896  outside  of  trading  horses 
that  Clark  Parker  appeared  to  have  anything 
to  do  with  was  the  trading  for  a  piece  of 
land  at  Capitol  Hill,  and  this  was  brought 
about  t^  tbe  trading  of  horses,  and  in  dis- 
posing of  tbe  same  by  receiving  stock  there- 
for, together  with  buying  a  hotel  or  saloon 


In  Ohio.  The  evidence  further  disclosed  that 
tbe  grocery  bills  la  Ohio  after  Clark  Parker 
and  bis  wife  bad  moved  there  were  settled 
for,  or  a  great  portion  of  them,  by  Colonel 
Parker.  Tbe  evidence  further  disclosed  that^ 
Clark  Parker's  wife,  after  moving  to  Ohio, 
asked  him  about  tbe  rents,  and  about  the 
business,  and  he  said  be  knew  nothing  about 
the  same,  but  bis  father  was  looking  after  tbe 
same  for  blm.  Tbe  transactions  concerning 
the  real  estate  amounted  to  tbe  sum  of  $65,- 
000.  Tbe  evidence  failed  to  disclose  the 
time  when  there  was  any  consultation  even 
between  tbe  father  and  son  regarding  tbe 
same,  but  that  tbe  fatber  attended  to  all  of 
tbe  business,  so  we  think  the  evidence  clear- 
ly supports  tbe  finding  of  tbe  court  that  .the 
confidential  and  fiduciary  relation  existed  be- 
tween fatber  and  son,  that  tbe  son  was  weak- 
minded  caused  by  drunkenness,  and  that  be 
was  under  the  absolute  domination  and  In- 
fluence of  his  father.  We  think  tbe  evidence 
supports  the  finding  of  tbe  court  upon  tbese 
propositions. 

Tbe  evidence  does  not  disclose  fjhe  exact 
value  of  the  property  deeded  December  27, 
1905,  but  the  lots  In  block  8,  it  is  admitted, 
were  disposed  of  by  Colonel  Parker  for  $11,- 
000.  As  to  lots  in  block  16,  there  is  no  evi- 
dence as  to  what  the  value  of  tbe  same  was, 
but  it  was  admitted  about  tbe  year  1902 
Colonel  Parker  placed  at  least  $4,000  worth  of 
Improvements  upon  the  same.  Lots  9  and  10 
In  block  24,  cost  $1,000,  and  Improvements  of 
$11,000  were  placed  on  tbe  same,  and  In  addi- 
tion thereto  sidewalk  Improvements.  All  of 
this  was  prior  to  tbe  time  of  deed  to  Colonel 
Parker.  Tbe  value  is  not  testified  to,  but 
without  evidence  to  the  contrary  It  would  be 
presumed  that  lots  9  and  10,  block  24,  would 
be  worth  what  they  cost  and  Improvements 
placed  thereon  or  $12,000;  that  the  lots  ba 
block  16  had  Improvements  on  them  to  the 
value  of  $4,000;  that  the  lots  In  block  8  were 
sold  for  $11,000;  without  placing  any  value 
upon  tbe  lots  In  block  16,  tbe  value  of  tbe 
property  would  be  approximately  $27,000. 

Tbe  question  then  presented  is:  After  tbe 
court  finding  that  tbe  son  was  weak  mentally, 
an  habitual  drunkard,  under  tbe  influence 
of  bis  father ;  that  a  confidential  and  fiduci- 
ary relation  existed  between  them ;  that  tbe 
father  bad  been  dealing  with  tbe  son's  real 
estate,  and  bad  sold  and  collected  practically 
$65,000  in  notes  and  cash,  without  any  evi- 
dence that  any  settlement  had  ever  been  had 
between  them;  then  this  transaction  show- 
ing tbe  transfer  of  property  of  the  value  of 
at  least  $27,000  for  a  recited  consideration 
in  the  deed  of  $14,000— did  the  court  prop- 
erly hold  that  under  those  circumstances  tbe 
burden  of  proof  was  upon  the  plaintiff  to 
show  tbai  at  tbe  time  of  the  execution  of  tbe 
deed  Clark  Parker  was  legally  competent  to 
execute  tbe  deed,  that  tbe  deed  was  executed 
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aa  Ills  free  act  and  deed,  and  Quit  a  ralnable 
consideration  was  paid  therefore^  and  the 
transaction  was  not  brongbt  about  by  the 
nndue  Influence  of  the  father,  the  grantee 
therein  named,  over  the  son? 

The  evidence  disclosed  that  Colonel  Parker 
took  his  son  Clark  Parker  to  a  notary  pub- 
lic, introduced  him,  stating  he  wanted  to 
sign  a  deed,  paid  for  the  acknowledgment. 
This  det:d  was  executed  about  a  week  after 
the  wife  bad  sued  for  a  divorce,  and  almost 
as  soon  as  Colonel  Parker  arrived  in  Ohio 
from  Oklahoma. 

[2]  Under  this  state  of  the  record  the  court 
held  that  tbe  burden  was  upon  the  father  to 
show  that  there  was  a  valuable  consideration, 
that  tbe  transaction  was  not  brought  about 
by  undue  intluence,  and  at  the  time  Clark 
Parker  wos  mentally  competent 

The  court  below  held  when  all  of  these 
conditions  existed  the  burden  was  then  upon 
Colonel  Parker  to  prove  that  the  transaction 
was  fair,  that  the  consideration  was  paid, 
and  that  the  same  was  adequate,  and  that 
no  unrlue  Influence  was  exercised  by  him  at 
the  time  over  tbe  son. 

In  a  case  where  the  question  of  parent  and 
child,  guardian  and  ward,  principal  and 
agent,  was  involved,  being  the  same  question 
Involved  in  tbe  case  at  bar,  and  being  the 
case  of  Daniel  v.  Tolon,  53  Okl.  666,  157  Pac. 
756,  the  court,  speaking  through  Justice 
Sharp  on  page  672  of  53  OkL,  on  page  758 
of  157  Pac  said; 

"While  equity  does  not  deny  the  possibility  of 
valid  transactions  between  parties  where  a  fidu- 
ciary relationship  exists,  yet  because  every  snob 
relation  Implies  a  condition  of  supt^riority  held 
by  one  of  the  parties  over  the.othpr,  In  every 
transaction  between  them  by  which  the  superior 
party  obtains  a  possible  benefit  equity  raises  a 
presumption  against  its  validity,  and  casts  upon 
that  party  the  burden  of  proving  affirmatively 
its  complisnce  with  equitable  requisites,  and  of 
thereby  overcoming  the  presumption.  Tbe  broad 
principle  on  which  the  court  acts  in  cases  of 
this  description  is  that  wherever  there  exists 
such  a  confidence,  of  whatever  character  that 
'  confidence  mny  be,  as  enables  the  person  in 
which  confidence  or  trust  is  reposed  to  exert 
influence  over  the  person  trusting  him,  the 
court  will  not  allow  any  transaction  between  tbe 
parlies  to  stand,  unless  there  has  been  tbe 
fulli-st  and  fairest  explanation  and  communi- 
cation of  every  particular  resting  in  the  breast 
of  tbe  one  who  seeks  to  establish  a  contract 
with  the  person  so  trusting  him.  Whenever  two 
persons  stand  in  such  a  relation  that,  while  it 
continues,  confidence  is  necessarily  reposed  by 
one,  and  the  influence  which  naturally  grows 
out  of  that  confidence  is  possessed  by  tbe  other, 
and  this  confidence  is  abused,  or  the  influences 
exerted  to  obtain  an  advantage  at  the  expense 
of  the  confiding  party,  the  person  so  availing 
himself  of  his  position  will  not  be  permitted  to 
retain  the  advantage,  although  the  transaction 
could  not  have  been  impeached  if  no  such  confi- 
dential relation  had  existed.  Tate  v.  William- 
son, L.  K.  1  Eq.  636 ;  I'ate  v.  Williamson,  L. 
R.  2  Cb.  55,  60;   Rhodes  v.  Bate,  U  B.  1  Gh. 


2S2,  257.  The  principle  announced  and  its  ef- 
fect upon  the  rights  and  UabUitiea  of  the  par> 
ties  thereto  extends  to  transactions  between  m 
trustee  and  a  beneficiary,  principal  and  agent, 
attorney  and  client,  guardian  and  ward,  par> 
ent  and  child,  aa  well  as  to  other  relatloas.'' 

We  think  the  above  case  Is  controlling  in 
the  case  at  bar. 

This  same  rule  ia  announced  in  Joaea  on 
Bvidence,  vol.  2,  p.  104,  as  follows: 

"When  confidential  relations  existing  between 
two  persons  result  in  one  having  an  influence 
over  the  other,  and  a  business  transaction  takes 
place  between  them  resulting  in  a  conveyance 
to  a  person  holding  the  influence  over  him,  the 
tsw  presumes  everything  against  tbe  transaction, 
and  leaves  the  burden  of  proof  opon  the  person 
benefited  to  show  that  tbe  confidential  relation 
has  been  aa  to  that  transaction  suspended,  and 
that  it  waa  as  fairly  conducted  as  betweem 
strangers." 

Elliott  on  Contracts,  toI.  4,  p.  1036,  lays 
down  the  following  rule: 

'The  influence  of  a  parent  over  a  child  is  sudi 
that  if  the  parent  takes  a  voluntary  conveyance, 
or  one  upon  an  Inadequate  consideration,  from 
a  son  or  daughter,  the  burden  of  proof  is  upon 
such  parent  to  show  that  he  did  not  take  any 
unfair' advantage  of  hi*  influence  and  authority 
in  the  transaction." 

The  same  principles  are  announced  In  cases 
similar  to  the  one  at  bar,  though  not  Iden- 
tical, but  it  has  been  uniformly  applied  by 
this  court  in  the  following  cases;  Pevebouse 
V.  Adams,  52  Okl.  495,  153  Pac.  65;  Miller  v. 
Thompson,  171  Pac.  850;  Hogon  t.  Leeper, 
37  Okl.  665,  133  Pac  190,  47  li.  R.  A.  (N.  S.) 
475;  Bruner  v.  Cobb.  37  OkL  228,  131  Pac 
165,  L.  R.  A.  1916D,  877. 

While  it  is  true  that  the  deed  in  the  esse 
at  bar  recites  a  consideration,  it  is  prima 
fade  evidence  as  between  the  parties  that 
the  consideration  has  been  paid,  as  was  held 
in  the  case  of  Adams  Oil  &  Oas  Co.  v.  Hud- 
son, 56  Okl.  386,  155  Pac  220;  but  this  was 
the  only  evidence  Introduced  in  tbe  case  to 
show  that  the  consideration  of  any  amount 
has  been  paid.  Under  tbe  facts  in  this  case, 
the  court  held,  and  we  think  rightly  so,  that 
the  same  waa  not  sufficient  The  evidence 
disclosed  that  in  1900,  and  prior  to  the  time 
of  platting  this  land  in  1001,  all  of  the  par- 
ties were  without  means  except  the  home- 
stead of  Clark  Parker.  At  the  time  of  the 
death  of  Clark  Parker  the  evidence  disclosed 
that  his  estate  amounted  to  $240.  The  father 
at  the  time  of  platting  the  land  had  no  mon- 
ey or  property  that  he  accounted  for.  He 
collected  all  the  proceeds  of  the  sale  of  thia 
land,  amounting  to  at  least  $66,000,  and  at 
tbe  time  of  the  death  of  the  son  waa  in  very 
comfortable  circumstances. 

[8]  We  think  the  evidence  in  this  case  sap- 
ports  the  flnding  of  the  court  that  Clark 
Parker  was  an  habitual  drunkard  and  men- 
tally weak,  and  that  a  confldentlal  and  fidu- 
ciary relation  existed  between  them;    Uiat 
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be  WM  under  the  absolute  Influence  ot  tale 
father  at  the  Ume  of  erecntlng  the  deed.  We 
think  the  evidence  1«  enfflcient  to  further  find 
that  no  consideration  was  paid  for  these 
premlsee;  but  that  would  be  unneceaeary. 
Ooltmel  Parker  relied  aoldy  upon  the  redtal 
In  his  deed  to  ahow  that  aald  oonidderatlon 
had  been  paid  and  the  tranaactlon  fairly 
eondncted.    This  was  not  sufltelimt 

From  the  evidence  In  the  case  we  feel  that 
the  Judgment  of  the  court  is  supported  by 
the  weittht  of  the  evidence,  and  that  there  Is 
no  error  In  the  record,  and  that  the  Judgment 
«f  the  court  should  be  affirmed. 

SHARP.  PITCHFORD,  HARRISON, 
BAINBT,  and  JOUMSON,  13^  concur. 


(7S  Okl.  KM) 

ST.  LOUIS,  I.  M.  &  &  RT.  CO.  ▼.  PATTER- 
SOM.    (Ko.  6271.) 

(Supreme  CSoart  of  Oklahoma.    July  29,  1910.) 

(Bylidbu*  by  the  Court.) 

1.  CoimxRCK  «=>8(12)— Intebbtate  SBinnnr 

— EXCLUSIVENESS  OP  Pedbbal  Reoulatiom. 
The  rights  and  liabilities  of  the  parties  to 
an  Interstate  railroad  shipment  are  determined 
by  federal  legislation,  by  the  bill  of  lading  which 
is  required  to  be  issued,  and  by  the  common- 
law  rules  as  accepted  and  applied  in  federal 
tribunals. 

2.  CouBTs  •=>97(6)—PBECKDKnoB— Decisions. 

In  cases  arising-  In  the  state  courts  involv- 
ing the  rights  and  liabilities  of  the  psrties  to  an 
interstate  railroad  shipment,  the  decisions  of  the 
Supreme  Court  of  the  United  States  constru- 
ing and  applying  the  federal  laws  are  control- 
ling on  the  state  courts. 

t.  CaBBIEBS    «=>218(1)  —  OaBBIAOB    OV    lilTX 

Stock— Limitation  on  Suit. 
Under  Cannack  Amendment  of  June  29, 
1906  (34  Stat.  SOS,  c.  8591.  i  7.  pars.  II,  U) 
to  Act  Cong.  Feb.  4, 1887.  e.  104,  f  20,  24  Sut 
886  (U.  S.  Comp.  St.  1916,  U  8604a,  8U04aa), 
a  stipnlation  in  a  contract  for  an  interstate 
shipment  of  live  stodt,  providing  that  no  sait 
or  action  against  the  carrier  for  loss,  damage, 
or  delay  to  the  shipment  shall  be  sustained  "un- 
less such  suit  or  action  is  commenced  within 
■ix  months  after  the  caase  of  action  shall  oc- 
cur." is  a  reasonable  provision,  and  binding  upon 
the  parties  to  such  contract. 

4.  Cabbixbs    «s>32(2)  —  Cabbiaok    or   lavs 

Stock  —  DiscBuiiNATion    bx    Waives   or 

Tkbicb  of  Contbact. 

Where  a  shipper  enters  into  a  valid  contract 

with  the  earrier  for  an  interstate  shipment  of 

Uto  stock,  by  the  terms   of  which  he  agrees 

that  no  suit  or  action  against  the  carrier  for 

Ices,  damage,  or  delay  to  the  shipment  shall 

be  sustained  unless  such  suit  or  action  is  com- 

inenoed  within  six  months  after  the  cause  of 

action  shall  occur,  the  carrier  cannot  waive  the 

terns  of  the  contract,  nor  ignore  those  terms 


applicable  to  the  conduct  of  the  shipper;  a  dU> 
ferent  view  would  antagonlce  the  plain  policy 
of  the  act  and  open  the  door  to  the  very  abuses 
at  which  the  act  was  aimed. 

Error  from  County  Court,  Mowata  County; 
Wm.  k\  Ulitttly,  Jud;.-& 

Action  by  Charles  Tatterson  aitainat  the 
8l  Louis,  Iron  .M  untain  &  Southern  Railway 
Company.  There  waa  a  Judgmeut  fur  pluin- 
tlff,  and  defendant  bri:  gs  ei-i  or.     Reversed. 

Former  opli.Ion  (177  Pac.  89s)  superseded, 

Thos.  B.  Pryor,  of  Ft  Smith,  Ark.,  and 
W.  L.  Curtis,  of  SalUsjw,  for  plalutUr  In 
error. 

Johnson  A  Raymond,  of  Nowata,  and  W. 
1>.  Hum.  brey  ana  Alvah  C.  Uou^'ti.  both  of 
Oklahoma  City,  fur  defenJaut  in  error. 

SHARP,  J.  This  case  presents  error  from 
the  county  court  of  Nuwata  county,  and  in- 
volves the  questlm  of  the  piatutifrs  right 
to  maintain  an  action  to  recover  damages  on 
accuuut  of  the  alt«Hsed  negligent  acts  of  the 
carrier  in  the  transportation  and  deliveiy 
of  an  interstate  shipment  of  horses  and  mules. 
The  action  was  coutuienced  by  Charles  Patter- 
son, hereinafter  styled  plaintiff,  against  the 
St.  Louis,  Iroa  Mouutain  &  Southern  Rail- 
way Company,  hereinafter  styled  defendant; 
»o  r«>covpr  under  the  terms  of  a  certain  writ- 
ten contract  or  bill  of  lading,  whereby  de- 
fendant, in  consiUeration  of  the  sum  of  $47, 
undertook  and  agreed  to  safely  carry  the 
said  horses  and  mules  from  Nowata,  Okl.. 
fo  Springfleld,  Mo.  The  recoi-U  discloses 
fbat,  owing  to  a  wreck  and  dela.v  in  the  elilp- 
ment  cansed  thereby,  some  of  the  stuck  were 
Injured,  wnereby  plalntJI  was  damaged. 
Tl-i>  contnicr  t'oiiforiiied  to  the  publiHlu-d  tar- 
iff ;  the  spedfled  rate  selected  by  the  slilpiier 
l>ting  less  than  that  applying  to  shipments 
at  tlie  currier's  risk,  the  shipiier  expressly 
acvcp'ing  uiiil  iiKret>lng  to  all  the  stlpula- 
tlcos  and  conditions  therein.  The  eleventh 
pamgiaph  of  the  shipping  contract  provided 
as  follows: 

"EHeventb.  That  no  suit  or  action  against  the 
first  party  for  loss,  damage,  or  delay  to  or  of 
the  live  stock  shipped  under  this  contract  shall 
be  sustainable  in  any  court  of  law  or  equity, 
unless  such  suit  or  action  is  commenced  within 
six  months  after  the  cause  of  action  shall  oc- 
cur ;  and  should  any  suit  or  action  bp  oiinmrnc- 
ed  against  the  first  party  -after  the  eipiratiou  of 
six  months,  the  lapse  of  time  shall  be  constitut- 
ed conclusive  evidence  against  the  validity  of 
such  claim,  any  statute  of  limitation  to  the 
contrary  notwithstanding." 

The  cause  of  action  accrued  March  12. 1912, 
and  the  action  was  commenced  June  6.  1013, 
some  15  months  later.  Respecting  the  time 
within  which  action  should  be  brought,  plain- 
tiff's contention  was  that  by  reason  of  certain 
correspondence  entered  into  between  the 
parties,  by  which  they  were  attempting  to 
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«ffeet  a  wttlement;  the  defendant  watred  tbe 
rig^t  to  insist  that  the  action  must  be  bronght 
within  the  time  aet  forth  In  the  bill  of  lad- 
ing.   The  trial  court  instmcted  the  jnry : 

■This  action  is  brought  wttliin  due  time,  and 
is  properly  maintainable  by  the  plaintiS  at  tills 
time." 

•  On  review  this  conrt,  in  177  Pac.  898,  re- 
rersed  and  remanded  the  case,  with  Instmo- 
tlons  that  the  question  whether  or  not  there 
was  a  waiver  of  the  defense  afforded  by  the 
eleventh  paragraph,  as  contended  for  by 
plaintiff,  was  a  matter  of  inference,  deduc- 
ible  from  defendant's  course  of  conduct  as 
shown  by  its  correspondence,  and  therefore 
one  of  fact,  that  should  have  been  left  to  the 
Jury  with  proper  instructions.  This  was  eiv 
ror. 

[1,2]  Tbe  validity  of  tbe  limitation  upon  the 
defendant's  liability  imposed  by  the  eleventh 
paragraph  of  the  bill  of  lading  herein,  liaving 
reference  to  an  interstate  shipment,  is  a 
federal  question  to  bo  determined  by  the  com- 
mon law,  and,  as  such,  is  withdrawn  from 
the  field  of  state  law  or  legislation.  This 
is  the  result  of  the  passage  by  Congress  of 
an  act  known  as  the  Carmack  Amendment 
of  June  29,  1906  (34  Stat  595,  c.  8591,  {  7, 
pars.  11  and  12).  to  Act  Feb.  4,  1887  (24  Stat. 
386,  c.  104)  i  20  (a.  S.  Comp.  St  1916,  {{ 
8604a,  8604aa).  This  provision  covers  the 
entire  field  ^f  interstate  shipments,  and  su- 
persedes all  state  laws  on  the  subject  and  the 
esercise  of  the  state's  police  power  In  reg- 
ulating tbe  subject.  Interstate  shipments 
are  entirely  controlled  by  tbe  provisions  of 
this  statute,  by  the  bill  of  lading  which  it 
requires  to  be  issued,  and  by  the  common-law 
rules  as  accepted  and  applied  In  federal  tri- 
bunals, without  regard  to  the  rules  of  the 
state  courts  theretofore  prevailing.  Adams 
Express  Co.  v.  Croninger,  220  U.  S.  491,  S3 
Sup.  Ct  148,  67  L.  Ed.  314,  44  li.  R.  A.  (N.  S.) 
257;  Kansas  City  Southern  R.  Co.  v.  Carl, 
227  U.  S.  639,  33  Sup.  Ct  391,  57  L.  Ed.  683 ; 
M.,  K.  &  T.  By.  Co.  v.  Harriman,  227  U.  S. 
657,  33  Sup.  Ct  397,  67  L.  Ed.  680. 

There  is  nothing  in  the  Carmack  Amend- 
ment which  forbids  the  parties  to  an  inter- 
state shipment  from  providing  for  a  shorter 
period  of  limitation,  in  which  the  shipper 
may  bring  an  action  for  loss  sustained,  than 
is  provided  by  the  state  statute,  provided 
the  time  is  not  unrea'sonably  short.  M.,  K.  & 
T.  Ky.  Co.  V.  Harriman,  supra.  This  decision 
has  been  cited  and  followed  by  this  court  in 
the  following  cases :  St.  Louis  &  S.  F.  By.  Co. 
V.  Pickens,  51  Okl.  455,  151  Pac.  1055 ;  C,  B. 
I.  &  P.  B.  Co.  V.  Paden,  162  Pac.  727;  St 
Louis  &  S.  P.  By.  Co.  V.  Taliaferro,  168  Pac. 
438 ;  and  A.,  T.  &  S.  P.  By.  Co.  v.  Cooper,  176 
Pac.  539. 

[S,4]  But  plaintiff  makes  no  contention 
that  the  provisions  of  the  contract  are  not 
valid  and  enforceable  because  contrary  to  law, 
but  rather  contends  that  the  company  may 


waive  these  provisidna^  and'  by  reason. of  tts 
own  act  place  Its^  in  a  position  vriierein  It 
cannot  rely  on  tbe  proTisiinis  of  the  contract 
as  a  bar  to  a  right  of  recovery ;  and  It  is  the 
further  contention  of. the  plaintiff  tliat  by 
entering  Into  correspenldeace  in  an  endeavor 
to  effect  a  settlement  by  agreement,  defend- 
ant waived  the  right  to  urge  tbe  defense  rais- 
ed by  the  eleventh  paragraph  of  the  biQ  of 
lading. 

While  It  Is  true  that  a  part7  niay  ordinarily 
waive  a  contractual,  statutory,  or  censtita- 
tlonal  right,  It  Is  now  w^l  settled  that  tills 
general  rule  does  not  apply  to  defenses  whldi 
a  party  may  have  under  a  contract  of  inte- 
state shipment  governed  by  the  Carmack 
Amendment,  nie  primary  purpose  at  the  act 
is  to  guard  against  all  discriminations,  to 
allow  special  preferences  to  none;  and  this 
object  can  be  attained  only  by  making  it  im- 
possible for  the  defendant  to  waive  any  rights 
which  he  may  have,  under  and  by  virtue  of 
the  interstate  bill  of  lading,  as  to  any  par- 
ticular plaintiff  while  he  retains  such  rights 
against  other  plaintiffs.  As  stated  by  the 
Supreme  Court  of  the  United  States  In  Phil- 
Ups  V.  Grand  Trunk  By.  Co.,  236  U.  S.  662, 
35  Sup.  Ct  444,  69  L.  Ed.  774: 

"To  plead  the  statute  of  limitation  as  against 
some  and  to  waive  it  as  against  others  would  be 
to  prefer  some  and  discrinunate  against  others, 
in  violation  of  the  terms  of  the  Commerce  Act 
which  forbids  all  devices  by  which  such  results 
may  be  accomplished.  The  prohibitiona  of  the 
statute  against  unjust  discTunination  relate  not 
only  to  inequality  of  charges  and  inequality  of 
fadlltieB,  hut  also  to  the  giving  of  preferences  by 
means  of  consent  judgments  or  the  waiver  of  de- 
fenses open  to  the  carrier." 

Following  the  rule  thus  laid  down  vritb  re- 
spect to  the  general  provisions  of  the  Com- 
merce Act,  tbe  court  in  G.,  F.  &  A.  B.  Co.  v. 
Blish  Milling  Co.,  241  U.  S.  100,  36  Sup.  Ct 
641,  60  L.  Ed.  948,  held  that  the  same  prin- 
ciples governed  actions  brought  upon  con- 
tracts under  tbe  provisions  of  the  Otrmactc 
Amendment.  Mr.  Justice  Hughes,  speaking 
for  the  court,  said:    ° 

"It  is  urged,  however,  that  the  carrier,  in  mak- 
ing the  misdelivery,  converted  the  flour  and 
thus  abandoned  the  contract.  But  the  parties 
could  not  waive  the  terms  of  the  contract  un- 
der which  the  shipment  was  made  pursuant  to 
the  federal  act;  nor  could  the  carrier  by  its 
conduct  give  the  shipper  tbe  right  to  ignore 
these  terms  which  were  applicable  to  that  con- 
duct and  bold  the  carrier  to  a  different  responsi- 
bility from  that  fixed  by  the  agreement  made 
under  the  published  tariffs  and  regulaticma.  A 
different  view  would  antagonise  the  plain  policy 
of  the  act  and  open  the  door  to  the  very  abuses 
at  wliich  the  act  was  aimed." 

In  Chicago,  B.  I.  &  P.  B.  Co.  v.  Gray  et  aL. 
165  Pac.  157,  tbe  action  was  for  damages  sus- 
tained by  reason  of  delay  in  the  shipment  of 
26  head  of  mules  from  Dover,  Okl.,  to  North 
Ft  Worth,  Tex.    The  provisions  of  the  con- 
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tract  or  bni  of  lading  under  whldi  tbe  mules 
were  shipped  were  Identical  with  those  of 
the  contract  In  the  case  at  bar.  Notice  was 
not  given  until  ten  days  after  the  shipment 
arrived  at  its  destination.  The  action  was 
not  commoiced  until  about  one  year  after  the 
cause  of  action  accrued.  Upon  the  claim  be- 
ing presented,  the  railroad  company  refused 
to  pay  the  same,  but  upon  grounds  other  than 
the  defenses  to  which  It  was  entitled  by 
reason  of  failure  to  comply  with  the  provi- 
sions of  the  shipping  contract  respecting  no- 
tice and  the  time  within  which  the  action 
most  be  commenced:  Plaintiff  contended 
that  by  rejecting  the  dalms  on  other  grounds 
the  defmdant  waived  these  defenses.  Tbe 
conrt,  after  a  somewhat  extended  review  of 
the  authorities.  In  which  it  quoted  from  Phil- 
llpa  T.  Grand  Trunk  R.  Co.  and  G.,  F.  &  A. 
B.  Co.  V.  Bllsh  Milling  Ca.  snpra,  held  that 
it  was  not  within  tbe  power  or  authority  Ot 
the  railroad  company  to  waive  the  proviakuis 
of  the  contract  which  required  notice  of  the 
claim  to  be  presented  to  it  within  the  time 
specified  therein,  and  which  required  that  the 
action  be  brought  within  six  months  after  the 
cause  of  action  had  accrued.  The  case  was 
dted  and  followed  In  St  L.  A  S.  F.  R.  Co.  v. 
Sparks,  178  Paa  80,  and  St  L.  &  S.  F.  R.  0». 
V.  lAdd.  178  Pac.  126. 

•Defendant  contmds  that  the  trial  conrt 
further  erred  in  admitting  the  correspondence 
had~l>etween  tbe  parties  in  evidence,  and  In 
instructing  the  Jniy  that  -the  defendant 
might  have  waived  Its  right  to  notice  within 
one  day  after  tbe  arrival  of  the  shipment  at 
its  destination,  under  the  provisions  of  the 
fifth  paragraph  of  the  bill  of  lading,  and  It 
was  a  question  of  fact,  to  be  determined  by 
them  from  a  perusal  of  the  letters,  whether 
or  not  the  defendant  did  waive  Its  rights  un- 
der said  provision.  In  view  of  our  decision 
in  regard  to  tbe  time  within  which  tbe  action 
mast  be  commenced,  It  Is  unnecessary  for  us 
to  determine  this  question  at  the  present 
time; 

The  trial  conrt  erred  In  instructing  the 
Jory  that  tbe  action  was  brought  within  duo 
time.    The  cause  is  therefore  reversed. 

OWKN,  0.  J.,  and  KANE,  HARRISON, 
PITCHFORD,  JOHNSON,  and  McNEELL, 
JJ^  concur. 

CIS  Okl.  lOS) 

MATHEWS  et  aL  v.  SNIGGS  «t  aL 
(No.  8287.) 

(Supreme  dmtt  of  Oklahoma.    July  1,  1919.) 
(ByUabut  ly  ih«  Court.) 

1.  PUSADIKO   «=>146,    14&— CODNTKBCLAm  OB 
OBOBS-  PETITI0N-'R£QUIBITS& 

'  A  counterclaim  or  cross-petition  mast  be 
pleaded  as  fully  and  distinctly,  and  with  the 


same  substantfal  requisites,  as  an  original  cause 
of  action;  it  mast  be  sufficient  within  itself 
without  recourse  to  other  parti  of  tbe  pleading, 
or  other  pleadings,  unless  by  express  reference. 
It  should  be  separately  stated,  and  must  show 
with  certainty  the  character  of  tbe  claim,  bow 
it  accrned,  and  the  facts  making  it  a  proper 
subject  ot  counterclaim  or  cross-petition. 

2.  SKT-Off  USD  Coxtrtesoulih  ^=924  —  Ez- 
TExn  or  Remedy. 
A  counterclaim  secures  to  tbe  defendant  full 
relief,  which  a  separate  action  at  law  or  a  bill 
in  chancery  or  a  cross-bill  would  have  secured 
to  him  on  an  allegation  and  proof  of  the  facts; 
but  it  relates  to  only  such  causes  of  action  as 
exist  against  tbe  plaintiff,  and  might,  in  their 
nature,  be  the  basis  of  an  action  against  blm  at 
the'  suit  oi  tbe  defendant. 

8.  AonoH  ^s>25(l)  —  DisnironoR  Bktwxen 
IiAW  AKD  EquiTT— Statuti. 
While  section  4660,  Rev.  Laws  1910,  abol- 
ishes the  distinctions  between  actions  at  law 
and  suits  in  equity,  and  the  forms  of  all  sack 
actions  and  suits,  tbe  essential  and  inherent 
principles  of  legal  and  equitable  rights  and  legal 
and  equitable  remedies  remain  as  before;  the 
Code  provision  not  being  intended  to  produce 
any  alteration  of,  nor  direct  effect  upon,  the 
primary  rights,  duties,  and  liabilities  of  persons 
created  or  recognized  either  in  law  or  equity. 

4.  JtntT  «S>10— RlORT  TO   JUBT  TBIAIr-COH- 

STirtTTioirAi,  Provisions. 
The  right  of  trial  by  Jury,  declared  inviolate 
by  section  19,  art  2,  Const,  except  as  modified 
in  the  Constitution  itself,  means  the  right  as 
it  existed  in  tbe  territory  at  the  time  of  tbe 
adoption  of  the  Constitution. 

6.  JlTBT  «=>12(1)  —  RiOBT  TO  JOBT  TBIAI.  o^ 

EquiTT  Cases. 
The  consitutional  guaranty  that  "the  right 
of  trial  by  jury  shall  be  and  remain  inviolate" 
haa  no  reference  to  the  trial  of  issues  of  fact 
in  equity  cases. 

6.  Action  «S919— Natitrx  or  Action— Dbtbb- 

MINATION. 

The  character  of  an  action  la  to  be  deter- 
mined by  the  nature  of  tbe  Issues  made  by  the 
pleadings  and  the  rights  and  remedies  of  the 
parties,  and  not  alone  by  the  form  In  which  the 
action  is  brought  or  by  the  prayer  for  relief, 
which,  in  this  respect  forms  no  material  part 
of  the  pleading. 

7.  JUBT  €=>14(9)  —  Kquitablb  IssUKfl— Jobt 
Tbiau 

Plaintiffs  brought  an  action  based  in  part 
upon  a  claim  of  equitable  title  to  lands,  the  ef- 
fect of  which,  if  sustained,  would  have  been  to 
restore  to  one  of  them  tbe  title  which  she  bod 
theretofore  conveyed  to  one  of  tbe  defendants. 
The  defendants  answered  setting  up  legal  title 
acquired  by  such  deed,  which  they  asked  to 
have  quieted  both  against  tbe  claim  of  equitable 
title  Of  the  plaintiff  abd  against  a  lease  made 
by  her,  as  well  as  against  a  further  (Halm  of 
right  to  temporary  occupancy  of  the  premises 
under  an  order  of  tbe  eoun^  court  in  an  ad- 
ministration proceeding,  made  after  tbe  execu- 
tion and  delivery  of  tbe  deed,  but  without  notice 
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to  them.  Upon  caU  of  th«  case  for  trial,  plain- 
tiffs amended  the  prayer  of  their  first  cause  of 
action,  and  demanded  a  Jury  trial  upon  all  of 
the  issues.  This  the  court  denied,  and  proceeded 
to  hear  the  case  upon  defendants'  cross-petition 
and  npon  plaintiffs'  first  cause  of  action,  re- 
serying,  for  the  time,  plaintiffs'  right  to  a  jnry 
trial  upon  such  issues  of  fact,  if  any,  as  should 
remain  after  the  equitable  issues  were  disposed 
of.  Bfld,  that  as  the  issues  tried  were  equita- 
ble, and  Uie  relief  granted  such  as  only  a  court 
of  equity  could  render,  the  court  did  not  err  in 
rpfuRing  a  jury  trial  upon  such  issues,  even 
though  the  trial  before  the  court  effectually 
disposed  of  the  entire  cas«. 

&  JVRT    <0=s>13(1(5)  — RiOHT— NaTUM    OF   Ao- 
TIC"!— COUNI EBCLAIM. 

The  defendants  being  in  possession  of  the 
land  in  ooutroversy,  and  having  the  right  to 
bring  a  suit  in  equity  against  plaintiffs  to  quiet 
their  title,  conld,  when  sued,  by  counterclaim, 
under  sections  4745,  4746,  Rev.  Laws  1910, 
avail  themselves  of  such  right,  to  all  intents 
and  purposes  and  subject  to  the  same  rights 
respecting  trial  by  the  court  as  if  their  action 
had  first  been  brought  and  they  were  plaintiffs 
instead  of  defeodanta. 

9.  JtJRT  ^=»13(18)^JirBT  Triait-Natubb  of 
BioiiT— Bquitablk  Dkfensc. 

The  rule  announced  in  the  foregoing  para- 
graph Is  otherwise  where  the  answer  sets  up 
an  equitable  defense  for  the  sole  purpose  of  de- 
feating plaintiffs'  recovery,  and  in  which  no 
affirmative    relief   by   cross-petition   is   asked. 

10.  QuiETiNQ  TiTuc  €=>7(4)— Clocd  upon  Ti- 
tle—Riort  OF  ACTIOH. 

Where  the  surviving  wife  and  minor  chil- 
dren, by  removal  from  the  state,  abandon  the 
hpmestead  of  the  family,  which  upon  the  death 
of  the  husband  and  father  they  would  have 
had  the  right  to  "continue  to  possess  and  oc- 
cupy," under  section  6328,  Rev.  Laws  1910,  an 
order  of  the  county  court  made  on  hearing  of 
the  final  report  of  the  administratrix  (the  sur- 
viving wife),  without  notice  to  a  prior  purchas- 
er of  the  surviving  wife's  portion  of  the  lands, 
la  ineffectual  to  defeat  either  the  title  or  right 
of  occupancy  of  such  purchaser  or  his  trustee 
or  grantee,  and  constitutes  a  cloud  on  the  title 
such  as  a  court  of  equity  has  power  to  remove. 

U.  EqOITT      ^3>S9(1)— JUBISDICnOR  — COMr 

runt  Rbltef. 
For  the  purpose  of  avoiding  mora  than  one 
suit,  and  in  order  that  a  full,  effectual,  and  final 
decree  adjusting  the  right  and  equities  of  all 
partiea  in  intereat  may  be  entered  and  enforced, 
•  court  of  equity,  once  baring  rightfully  as- 
sumed Jurisdiction  of  a  cause  on  any  equitable 
ground,  will  retain  such  Jurisdiction  for  the 
purpose  of  administering  complete  relief  in  the 
4etermtnatloii  of  the  entire  subject-matter  of 
the  action. 

12.  PuADiRS  «s>236(3)— Trial  AmnDuuiT 
—Statute. 
Amendment  of  pleadings  in  furtherance  of 
Justice  may  be  allowed  during  the  trial,  when 
such  amendments  do  not  substantially  change 
the  "claim  or  defense."  Section  4790,  Bev. 
Laws  1910. 

Kane  and  Rainey,  JJ.,  dissenttng. 


(Ai4iNotua  BvlUbftt  fty  BiUoridl  Btaff.) 

IS.  Action  ^=9l6— "Hkmkdy." 

Strictly  speaking,  "remedy"  given  is  no 
part  of  the  action,  but  is  the  result  thereof^ 
the  object  for  which  the  action  is  presented, 
the  end  to  which  all  the  litigation  ia  directed. 
[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phraaea,  First  and  Second  Series,  Rem- 
edy.] 

14.  Aonow  «=»30— "Reai,  Acnow." 

"Real  actions"  are  those  brought  for  th4 
specific  recovery  of  lands,  tenements,  or  in- 
heritance; some  being  founded  on  the  seizure 
or  possession,  and  some  on  the  property  or 
right. 

[EM.  Note.— For  other  definitiona,  see  Words 
and  Phraaea,  First  and  Second  Series,  Real  Ao 
tion.] 

15.  Action  «=>30— "Personal  Aonow." 
"Personal  actions"  are  thoae  begun  for  tbo 

specific  recovery  of  goods  and  chattels,  or  tor 
damagea  or  other  redreaa  for  breach  of  con- 
tract or  other  injury  of  whatever  description: 
the  sperific  recovery  of  lands,  tenements,  or 
inheritance  only  excepted. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
Action.] 

16.  Action  OssSO— "Mixed  AcnoN." 
"Mixed  actions"  are  such  aa  appertain  In 

some  degree  to  both  real  and  personal  actiona, 
and  therefore  reducible  to  neither  of  them, 
being  brought  both  for  the  specific  recovery  of 
lands,  tenements,  and  inheritance  and  for  dam- 
agea for  injuries  sustained  in  respect  to  such 
property. 

[Ed.  Note.— For  other  definitioni,  see  Words 
and  Phrases,  Mixed  Action.] 

Error  from  District  Conrt,  Payne  County; 
R.  W.  HIggins,  Judge. 

Action  by  Lorena  Matbews  and  James  Li, 
Mathews,  a  minor,  by  hla  guardian,  M.  F. 
E^dwarda,  against  Anna  M.  Suigga,  and  others. 
Judgment  for  defendants,  and  plalntilb 
bring  error.    Affirmed. 

Robert  A.  Lowiy  and  Ctaeatw  H.  Lowry, 
both  of  Stillwater,  and  Glddlngs  A  IJIlard 
and  T.  Emmett  Buckley,  all  of  Oklahoma 
City,  for  plaintiffs  In  error. 

Lydlck  &  Lydlck,  of  Sbawnee,  J.  M.  Spring- 
er, of  Stillwater,  Stuart,  Cnice  A  Cmce  and 
Shartel,  Dudley  St  Sbartel,  all  of  Oklahoma 
City,  and  John  E.  Luttrell,  of  Norman,  for 
defendants  In  error. 

SHARP,  J.  Tbls  ease  presents  error  from 
the  district  conrt  of  Payne  county,  and  in- 
volves the  title  to  a  one-third  Interest  In,  and 
the  right  of  Lorena  Mathews  and  James  I<. 
Mathews  to  the  possession  of,  160  acres  of 
land.  Dnrlng  his  lifetime  the  land  was 
owned  and  occupied  by  Lawrence  El.  lia- 
thews,  husband  of  Lorena  Mathews  and  fa- 
ther of  Fannie  and  James  L.  Matbews.    Ma- 
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thews  died  in  Payne  connty  in  December, 
1908,  leaving  aa  h^rs  his  wife  and  the  chil- 
dren named.  Some  time  after  the  death  of 
Mathews,  his  wife  and  a  negro  were  arrested, 
charged  with  his  murder.  Lorena  Mathews 
employed  Moman  Pruiett  to  defend  her  of 
the  criminal  charge,  and  ezecated  and  de- 
livered to  him  one  promissory  note  for  $3,100 
and  another  for  $1,000,  which  second  note 
was  delivered  to  Pruiett  for  Robert  A  Lowry, 
theretofore  employed  by  Lorena  Mathews  as 
her  attorney.  To  secure  the  payment  of  the 
note  first  mentioned,  Lorena  Mathews  gave 
to  Pruiett  a  real  estate  mortgage  on  her  one- 
third  interest  in  the  land.  Afterward,  and 
on  the  12th  day  of  April,  1913,  Lorena  ex- 
ecuted and  delivered  to  Anna  M.  Sniggs  a 
warranty  deed  to  her  undivided  one-third 
interest  in  the  land. 

It  is  the  circumstances  connected  with  the 
making  of  this  deed  that  furnish  principally 
the    subject-matter   of  the  suit.     Plaintiffs 
oootend  that  the  deed  was  given  to  enable 
defendant  Sniggs  to  qualify  as  a  surety  on 
the  bond  of  Lorena  Mathews.    On  the  other 
hand,    the   defendants   contend    that   after 
entering  into  the  original  contract  of  em- 
plojrment  arrangements  were  made  whereby 
Ben  F.  Williams  was  to  succeed  Liowry,  and 
that  he  and  Pruiett  were  to  have  charge  of 
the  defense,  and  that  thereupon  a  new  fee 
contract  was  entered  Into  whereby  the  attor- 
neys named  were  to  accept  for  their  serv- 
ices the  one-third  interest  of  Lorena  Mathews 
in  the  land,  and  that  it  was  in  fulfillment  of 
this  agreement  that  the  warranty  deed  was 
made.     Furthermore,  tliat  the  original  con- 
tract of  employment  having  been,  by  mutual 
agreement  of  the  parties,  changed  in  the  re- 
qpect  named,  Pmlett  afterward  released  of 
record  the  mortgage  given  him  and  returned 
the  notes  to  the  maker.    The  deed  was  made 
to  Anna  M  Sniggs,  sister-in-law  of  Pruiett, 
and  intended  for  the  use  and  benefit  of  Prui- 
ett and  Williams.    On  the  same  date  of  the 
Lorena  Mathews  deed,  her  daughter,  Fannie, 
at  the  time  a  minor,  by  agreement  with  her 
motber,  executed  to  Anna  M.  Sniggs  a  war- 
ranty deed  to  ber  undivided  one-third  in- 
terest in  the  land.    Anna  M.  Sniggs  snbse- 
qnently  signed  the  appearance  bond  of  Lorena 
Matbews,  and  the  case  coming  on  for  trial 
some  time  thereafter,  she  was  acquitted  of 
the  cbaige  of  murder.    On  May  1st  following, 
Anna    M.   Sniggs   conveyed    the  two-thirds 
Interest  in  tlie  land  by   warranty  deed  to 
Pmlett  and  Williams,  who,  on  the  1st  day 
of   July  following,   conveyed   the  same  by 
warranty  deed  to  W.  I.  Rltchey,  husband  of 
Fannie  (Mathews)   Rltchey,  who  contempo- 
raneously therewith  executed  a  mortgage  in 
favor  of  Pruiett  and  Williams  in  the  sum  of 
tCMSOO.    On  tlie  same  day  W.  L  Rltchey  con- 
▼eyed  ^e  land  by  warranty  deed  to  J.  A, 
Bltcb^,  who  was  at  the  time  of  the  trial  the 
bolder  of  the  legal  title.    At  the  time  of  the 
Institntion  of  the  salt,  and  for  some  time 
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inlor  thereto,  J.  A.  Rltchey,  through  his  ten- 
ant, Geo.  Mltdiell,  was  in  possession  of  the 
premises.  In  the  suit  brought  by  Lorena 
Mathews  and  James  L.  Mathews  it  was 
charged  that  at  the  time  of  the  death  of 
Lawrence  E.  Mathews  the  land  In  question 
constituted  the  homestead  of  himself  and 
family ;  and  at  the  time  of  making  the  deed 
to  Anna  M  Sniggs  it  was  verbally  agreed  by 
Pruiett,  acting  as  the  agent  of  Anna  M. 
Sniggs,  that  when  the  liability  of  the  latter 
upon  the  appearance  bond  was  terminated 
she  would  reconvey  the  premises  to  plaintiff 
Lorena  Mathews;  that  the  several  transfers 
of  the  property,  beginning  with  the  deed 
made  by  Anna  M.  Sniggs,  were  the  result  of 
a  fraudulent  conspiracy  entered  into  by  Prui- 
ett and  Williams  for  the  purpose  of  defraud- 
ing both  Lorena  Mathews  and  ber  daughter, 
Fannie  (Mathews)  Rltchey,  of  ttaelr  title  and 
right  of  possession  to  the  land ;  and  that  tbe 
several  grantees  therein  acquired  their  deeds 
with  full  notice  of  the  rights  of  Lorena  Ma- 
thews. Plaintiffs  farther  charged,  in  effect, 
that  neither  Anna  M.  Sniggs  nor  any  person 
claiming  through  her  had  any  present  in- 
terest in  tbe  lands,  and  that  tbe  several  deeds 
and  instruments  affecting-  the  title  thereto, 
other  than  the  mortgage  to  Pruiett,  should  be 
canceled  and  set  aside.  A  second  and  third 
cause  of  action  were  based  upon  an  order  of 
the  county  court  of  Payne  county  of  Novem- 
ber 8,  1913,  decreeing  distribution  of  tbe 
land,  together  with  an  order  setting  the  same 
apart  as  the  homestead  of  the  surviving  wife 
and  minor  children.  At  the  trial  plaintiffs 
filed  an  amendment  to  their  original  peti- 
tion, and  in  lieu  of  equitable  relief  asked 
that  they  be  given  tbe  immediate  possession 
of  tbe  premises.  The  unamended  portion  of 
the  prayer  of  tbe  original  petition  asked  for 
tbe  eviction  of  the  defendants  from  tbe  prem- 
ises and  that  they  be  let  into  possession 
thereat,  and  for  an  accounting  and  for  all 
other  and  ftartber  necessary  relief. 

Defendants  Sniggs,  Pruiett,  Williams,  and 
W.  I.  Ritcbey  filed  their  joint  answer,  and 
tbe  defendant  J.  A.  Rltchey  his  separate  an- 
swer, to  tbe  petition.  The  joint  answer  of 
Sniggs  and  others  sets  up  title  in  trust  of  the 
former,  ber  conveyance  to  Pruiett  and  WU> 
liams,  and  tbe  several  subseqnent  conv^- 
ances  and  instrnments  already  mentioned. 
Including  tbe  outstanding  unsatisfied  mort- 
gage of  W.  I.  Ritcb^  to  Pmlett  and  WQ- 
llams.  J.  A.  Ritdiey  pleaded  ownership  of 
the  premises,  subject  to  tbe  latter  mortgage^ 
claimed  to  be  an  Innocent  purchaser,  and  set 
np  other  defoiaes  not  here  necessary  to  con- 
sider. At  tbe  conclusion  of  tbe  answers,  and 
as  part  of  the  same  pleadings,  defendants 
filed  their  cross-petitions,  in  which,  after  set- 
ting np  at  length  the  claims  being  asserted 
by  tbe  plaintiffs,  they  asked  to  have  their 
respective  titles  and  interests  in  the  prem- 
ises quieted,  and  that  plaintiffs  be  forever 
enjoined    from  dalmlng  or   asserting  any 
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light  or  interest  therein.  At  the  trial, 
by  permission  of  court,  the  cross-petitions 
were  amended  so  as  to  make  particular  ref- 
erence to  the  decree  of  the  county  court  of 
November  3,  lfil3,  and  to  a  lease  of  the  prem- 
ises made  on  November  6,  1913,  by  plaintiffs 
to  one  6ea  M.  King.  This  order  of  the 
county  court  and  the  lease  they  specificaUy 
asked  to  have  canceled  as  a  cioud  on  their 
title. 

The  case  coming  on  for  trial,  plaintiffs  de- 
manded a  Jury  trial.  This  the  court  at  the 
time  refused,  advising  counsel  that  he  would 
first  proceed  to  hear  and  dispose  of  the  equi- 
table issues  arising  upon  plaintiffs'  first 
cause  of  action  and  the  cross-petitions  of  the 
defendants.  At  the  conclusion  of  the  trial, 
both  plaintiffs  and  defendants  reauested  the 
court  to  file  written  findings  of  fact  and  con- 
clusions of  law,  which  request  was  granted. 
Among  other  things,  it  was  found  that  the 
deed  of  April  12,  1913,  was  intended  to  be, 
and  was  in  fact,  a  conveyance  in  fee  simple 
of  all  of  tlie  title  and  rights  of  Lorena  Ma- 
thews, and  was  not  intended  as  a  conveyance 
to  enable  Anna  M.  Sniggs  to  qualify  as 
surety  on  the  appearance  bond,  nor  to  in- 
sure the  attendance  of  the  former  at  the 
trial;  that  the  several  subsequent  convey- 
ances .were  made  between  defendants  as 
claimed  by  them,  and  that  there  was  then  due 
to  Pruiett  and  Williams  a  balance  of  $5,- 
S62.25,  with  interest;  and  that  prior  to  the 
making  of  the  deed  on  the  12th  day  of  April, 
1913,  lotena  Mathews,  together  with  her  two 
minor  children,  had  abandoned  the  premises 
as  a  homestead  "and  had  taken  up  their  resi- 
dence in  tlie  Dominion  of  Canada,  outside 
the  United  States,  without  any  intention  of 
returning  thereto."  The  decree  quieted  the 
^tle  to  the  land  in  J.  A.  Ritchey  as  against 
tibe  claim  of  title  and  right  of  occupancy  of 
the  plaintiffs,  ordered  the  King  lease  can- 
celed, and  foreclosed  the  mortgage  of  Pruiett 
and  Williams  against  J.  A.  Ritchey.  From 
the  decree  no  appeal  has  been  prosecuted  by 
King,  and  consequently  he  has  passed  out  of 
the  case.  At  no  tUne  has  Fannie  (Mathews) 
Ritchey  complained  on  account  of  the  deed 
made  by  her  to  Anna  M.  Sniggs. 
.  The  only  errors  urged  in  this  court  de- 
serving of  consideration  involve  the.  action  of 
the  trial  court  in  not  submitting  the  case  to  a 
Jury,  in  permitting  defendants  to  amend  their 
cross-petitions  during  the  trial,  and  in  not 
giving  effect  to  the  order  of-  the  county  court 
of  November  3,  1913,  and  awarding  posses- 
sion of  the  premises  to  plaintiffs  on  account 
thereof. 

■  [1,  2]  On  the  part  of  plaintiffs  in  error  it 
ia  contended  that  their  action,  being,  as 
claimed  by  them,  in  ejectment,  plaintiffs 
were,  as .  a  matter  of  right,  entitled  to  a 
jury  trial  under  section  4903,  Revised  Laws, 
providing,  that — 

"Issues'  of  fact  arising  in  actions  for  the  re- 
covery of  money  or  of  specific  r«al  or  personal 


property,  aliall  t>e  tried '  by  a  Jnry,  unless  a 
jury  is  waived,  or  a  reference  be  ordered." 

The  contention  overlooks  entirely,  not  only 
the  nature  of  the  rights  asserted  in  plaintiffs' 
first  cause  of  action,  but  of  the  issues  Joined 
and  remedy  invoked  by  defendants'  cross- 
petitions.  Admittedly  plaintiffs  had,  under 
their  first  cause  of  action,  but  an  equitable 
claim  to  the  fee-simple  title,  as  the  fact  of 
the  making  of  the  warranty  deed  was  not  tn 
issue,  while  the  cross-petitions  of  the  de- 
fendants, if  established,  entitled  them  to  equi- 
table relief.  The  answers  did  not  simply 
put  in. issue  the  averments  of  the  plaintiffs' 
petition,  or  affirmatively  plead  an  equitable 
defense  thereto,  but  by  cross-petitions  set  op 
a  cause  of  action  against  the  plaintiffs  wUch, 
if  proved,  entitled  them  to  equitable  relief. 
This  the  statute  authorizes  in  providing  that 
an  answer  shall  contain  a  statement  of  any 
new  matter  constituting  a  defense,  counter- 
claim, or  eet-ott,  or  a  rlg^t  to  relief  concern- 
ing the  subject  of  the  action ;  and  by  provid- 
ing that  when  such  relief  is  sou^t  the  coun- 
terclaim or  cross-petition  shall  state  the  na- 
ture of  the  relief  to  which  the  defendant  be- 
lieves himself  entitled.  Also  in  providing 
that  the  defendant  may  set  forth  in  his  an- 
swer as  many  grounds  of  defense,  oonnter- 
claim,  set-off,  and  for  relief  as  he  may  harej 
whether  they  be  such  as  have  been  hereto- 
fore denominated  legal  or  equitable  or  both. 
Sections  4745,  4746,  Rev.  Laws.  In  sndli 
cases  the  cross-demand  must  be  pleaded  as 
fully  and  distinctly  and  with  the  same  sub- 
stantial requisites  of  an  original  cause  of  ac- 
tion. It  must  be  sufildlent  in  itself  without 
recourse  to  other  parts  of  the  pleadings,  or 
to  other  pleadings,  unless  by  express  refer* 
ence.  It  should  be  s^arately  stated,  and 
must  show  with  certainty  the  character  of 
the  claim,  how  it  accrued,  and  the  facts  mak- 
ing  it  a  proper  subject  of  counterclaim  or 
cross-petiticm.  Brown  v.  Massey,  19  Okl.  482, 
92  Pac.  246;  Allen  v.  Douglass,  29  Kan.  412; 
Venable  v.  Dutch,  37  Kan.  515,  15  Paa  620, 
1  Am.  St.  Rep.  260;  Meeker  v.  Dalton,  75 
GaL  154,  16  Pac.  764;  15  Oyc  104;  81  C^c 
221,  222,  226-228. 

[S]  The  counterclaim  or  cross-petition  stat- 
ed  folly  a  cause  of  action,  entitling  defend- 
ants, or  at  least  some  of  them,  to  equitable 
relief.  This  remedy  they  could  have  in- 
voked by  an  independent  suit,  had  they  cho- 
sen to  Institute  such  a  suit  prior  to  the  com- 
mencement of  the  plaintiffs'  action.  Tlie 
cross-petition  constituted,  for  the  time  being, 
their  cause  of  action  against  the  plalntlffB, 
and  in  which  they  were  the  actors  or  moving 
parties.  A  sufiicient  test  in  such  coses  Is 
met  when  the  averments  of  the  cross-petition, 
taken  by  themselves,  if  admitted,  entitle  the 
defendants  to  a  Judgment  In  tbdr  fiivor 
against  the  plaintiffs.  But  it  is  said.  In  ef- 
feet,  that  the  distinctions  between  actions  at 
law  and  suits  in  equity,  and  the  forms  of  all 
such  actions  and  suits,  are  abolished  (seo- 
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d<n"4960i  Bar,  Laws),  and  as  tlie  defenddnts 
are  permitted  to  set  forth  In  their  ansfwer 
any  grounds  of  defense,  whether  legal  or  equi- 
table or  both,  that  plalntiffB,  being  entitled  to 
a  Jnry  trial  on  their  petition,  conld  not  be  de- 
prived thereof  by  the  action  of  the  defend- 
ants. We  have  jnst  seen  that  the  defense 
Inteipoaed  was  more  than  a  mere  purpose  to 
defeat  a  recovery  by  plaintiffs;  that  it  con- 
tained not  only  defensive  but  affirmative 
matter,  entitling  the  defendants,  when  eEh 
tablished,  to  equitable  relief  over  and  against 
the  plaintiffs.  It  should  be  remembered,  too, 
plaintiffs'  first  cause  of  action  was  based 
on  an  equitable  title,  and  asked  for  the  can- 
cellation of  the  Sniggs  deed  and  the  instru- 
ments subsequently  executed  between  the 
several  defendants.  While  the  amended 
prayer  did  not  ask  for  equitable  relief,  the 
petition  remained  essentially  the  same  as  be- 
fore amendment  Originally  it  was  sufficient. 
In  an  action  for  the  recovery  of  real  prop- 
erty, for  the  plaintiff  to  state  in  his  petition 
that  he  had  either  a  legal  or  equitable  estate 
therein,  and  was  entitled  to  the  possession  of 
the  premises  in  question.  Stat  1893,  { 
4492;  Rev.  &  Ann.  Laws  1903,  i  4788;  Com- 
piled Laws  1909,  i  &122.  But  the  provisions 
in  reelect  to  the  character  of  estate  neces- 
sary in  an  action  to  recover  real  property 
appear  to  have  been  omitted  In  the  Revised 
Laws  of  1910,  in  force  at  the  time  of  the  in- 
stitution of  the  present  action.  While  sec- 
tion 4491,  Statutes  of  1893,  was  amended  by 
the  act  of  January  25,  1911  (Session  Laws 
1910-11,  pp.  25,  26),  it  is  not  clear  tbat  the 
amendmeat  in  any  way  affected  section  4492. 
However,  as  the  question  of  plaintiffs'  right 
to  base  their  action  upon  an  alleged  equitable 
title,  where  plaintiffs  had  been  In  the  prior 
possession,  was  not  raised  by  defendants  in 
the  trial  court,  and  Is  not  considered  by  them 
In  this  court,  we  shall  treat  the  petition  as 
sufficient  to  state  a  cause  of  action  the  ulti- 
mate purpose  of  which  was  the  recovery  of 
land. 

Some  confusion  may  be  found  in  the  earli- 
er reported  cases  as  to  the  effect  of  statutes, 
many  of  which  are  similar  to  section  4600, 
Revised  Laws,  abolishing  the  distinctions  be- 
tween actions  at  law  and  suits  in  equity,  but 
it  is  now  well  established  that  the  adoption 
of  the  Ck)de  was  not  intended  to  produce  any 
alteration  of,  nor  direct  effect  upon,  the  pri- 
mary rights,  duties,  and  liabilities  of  persons 
created  by  either  department  of  the  munici- 
pal law.  Olson  v.  Thompson,  6  Okl.  576,  62 
Pac.  388;  Casey  v.  Mason,  8  Okl.  665,  59 
Faa  252;  Lattln  v.  McOarty.  41  N.  Y.  107; 
Oould  V.  Cayuga  Nat  Bank,  86  N.  Y.  75,  83 ; 
Klonne  v.  Bradstreet,  7  Ohio  St  323 ;  Claus- 
sen  V.  Lafrenz,  4  O.  Greene  (Iowa)  224; 
Meyers  v.  Field,  37  Mo.  434,  441 ;  Bonesteel 
T.  Bonesteel,  28  Wis.  245;  Kollock  v.  Scrlb- 
ner,  98  Wis.  104,  73  N.  W.  776;  De  Witt  v. 
Hays,  2  (3al.  463,  56  Am.  Dec.  352;  Matlock 
T.  Todd,  26  Ind.  128;  HiU  t.  Barrett,  14  B. 


v.  SNid^S    '  707 

P.) 

M<Hi.  (Ky.)  88.    Whatever  may  hate  bdien  (h»: 
nature  and  extent  of  these  primary  rightv! 
and  duties,  from  whatever  causes,  facts,  aetSt 
or  omissions  they  took  their  rise,  whether'^ 
they  were  denoniinated  legal  or  equitable, - 
they  remain  the  same  as  before.    The  prin- 
elides  by   which  the  courts  determinie  the. 
primary  rights  and  duties  of  litigant  par- 
ties  remain   unaltered;    upon   the  acts  or 
omissions  which  were  the  occasion  of  a  right 
called  equitable  the  same  rl^t  Is  still  based, 
and  is  still  properly  termed  equitable;   from, 
the  acts  or  omissions  which  were  the  oc-. 
casion  of  a  right  called  legal  the  same  right 
still  arises,  and  Is  still  with  propriety  termed 
legal.     Under  the  Code  procedure  primary 
rights  and  duties  remain  unchanged;    the. 
delicts  or  wrongs  which  are  the  violations  of 
these  rights  and  duties  are  still  committed  in 
the  same  manner  as  before;    and  as  these 
primary  rights  and  duties,  and  the  wrongs 
which  violate  them,  (xmstitute  the  causes  of 
action  over  which  the  conrts  eserdae  their 
remedial   Jurisdiction,   it  is  plain   that  no 
statute  relating  solely  to  procedure  can  in- 
crease,  diminish,  or  modify   the  causes  of 
action  which  exist  independently  of  proce- 
dure.   Pomeroy,    Code    Rem.    8  8.   The  doc- 
trine thus  uniformly  established  in  reference 
to  the  effect  of  the  reform  legislation  upon 
primary  rights  and  duties  and  causes  of  ac- 
tion is  also  as  clearly  settled  in  reference  to 
its  effect  upon  remedies  and  remedial  rights, 
when  the  term  is  used,  as  it  properly  should, 
be,  to  denote  the  reliefs  which  are  conferred 
upon  the  parties,  and  not  the  means  of  pro- 
curing these  reliefs.    The  general  and  sweep- . 
ing  language  so  often  quoted  abolishes-  the . 
distinction  between  actions  at  law  and  suits 
in  equity ;   and  other  provisions  and  clauses 
recognize  all  the  forms  of  Judgment  known 
to  the  common-law  courts,  namely,  for  pay- 
ment of  money,  for  the  possession  of  land 
and  of  diattels,  and  also  the  specific  kinds  of 
relief  which  courts  of  equity  embodied  In 
their  decrees. 

[IS]  Strictly  speaking,  the  remedy  given  la . 
no  part  of  the  action,  but  is  the  result  there 
of.  It  is  the  object  for  which  the  action  la 
prosecuted — the  end  at  which  all  the  litiga- 
tion Is  directed.  A  modlficatl(«  of  the  ac- 
tion, a  change  in  its  forms,  incidents,  names, 
modes  of  procedure,  including  the  process; 
the  pleadings,  the  parties,  the  manner  of 
trial,  and  all  other  steps  leading  up  to  the 
Judgment,  does  not  involve  any  alteration  In 
this  result;  the  general  language  of  the 
Code  does  not,  therefore.  Include  and  apply 
to  the  substance  of  the  Judgments,  that  Is, 
of  the  remediea  Abolltloii  of  the  distinctions 
between  legal  and  equitable  actions,  and  of 
the  forms  of  legal  actions,  does  not  abolish 
the  distinctions  between  remedies.  If,  from 
the  nature  of  the  primary  right,  and  of  the 
wrong  by  which  it  is  invaded,  the  injured 
party  would,  under  the  old  system,  have  been 
entitled  to  an  equitable  remedy,  be  is  atill 
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entitled  to  tbe  same  rellet  and  It  may  well 
be  termed  equitable;  if  from  the  like  causes 
be  would  have  been  entitled  to  a  legal  rem- 
edy, he  is  still  entitled  to  tbe  same  relief,  and 
it  may  properly  be  described  as  legal.  Pome- 
ray's  Eq.  Jur.  {{  S4-S8;  Pomeroy's  Code 
Rem.  II  9,  10;  Bliss  on  Code  Pleading,  || 
6-10;  Brown  t.  Kalamazoo  Circuit  Judge, 
75  MiA.  274,  42  N.  W.  827,  6  L.  B.  A.  226. 
18  Am.  St  Rep.  438. 

It  having  I>een-tbn8  determined  that  no 
effect  has  been  wrought  upon  tbe  primary 
rights  and  duties  which  constitute  tbe  great 
body  of  the  law,  nor  upon  tbe  final  remedies 
granted  to  the  litigant  parties,  the  courts 
have,  with  general,  though  not  with  absolute, 
unanimity,  agreed  upon  the  interpretation  to 
be  given  to  tbe  provision  under  consideration. 
Tbe  broad  principle  of  construction  may  be 
regarded  as  established  in  most,  if  not  all, 
tbe  states,  that  the  clauses  of  tbe  statutes 
abolishing  the  distinction  between  actions  at 
law  nnd  suits  in  equity  were  Intended  to 
mean  exactly  what  they  say,  without  reser- 
yation  or'equivocadon.  All  the  differences 
which  belonged  to  the  external  machinery  by 
wbicb  a  judicial  controversy  was  conducted 
np  to  the  Judgment  itself,  all  the  rules  re- 
tvectlng  forms  of  action,  all  tbe  peculiar 
characteristics  of  a  legal  or  of  an  equitable 
action,  or  of  the  various  kinds  of  legal  ac- 
tions, except  in  certain  cases  tbe  constitution- 
al requirement  as  to  tbe  jury  trial,  have  been 
swept  away.  One  action,  governed  in  all  In- 
fltances  by  the  same  principles  as  to  form 
and  methods,  suflBces  for  the  maintaining  of 
ail  classes  of  primary  rights,  and  for  tbe 
pursuit  of  all  kinds  of  dvll  remedies.  Pom- 
eroy's Code  Rem.  {{  8-10;  1  R.  a  L.  831, 
832. 

Pleadings  in  common-law  actions  and 
equity  actions  were  very  different  In  a  com- 
mon-law action  tbe  "Issuable  facts"  only 
were  charged.  Tbe  plaintiff  never  narrated 
0ie  exact  transaction  between  himself  and 
tbe  defendant  from  which  tbe  rights  and 
duties  of  the  parties  arose;  he  stated  what 
be  conceived  to  be  the  legal  effect  of  these 
facts.  And  if  in  doing  so  a  mistake  wasj 
made^tbat  Is,  if  the  real  facts  of  the  trans- 
action, as  disclosed  by  tbe  evidence,  did  not 
correspond  with  this  conception  of  their  legal 
effect  taken  by  the  pleader — the  plaintiff 
might  be,  and  unless  permitted  to  amend 
would  be,  turned  out  of  court  On  the  equity 
side  tbe  facts  as  tbey  occurred  rather  than 
tbe  legal  aspect  of  or  conclusions  from  tbese 
facts  were  set  forth,  according  to  tbe  origi- 
nal theory  of  equitable  pleading.  In  practice 
tbis  narrative  was  always  accompanied  by  a 
demand  of  evidentiary  matter  which  was 
supposed  to  be  in  the  possession  of  tbe  de- 
fendant Tbis  form  of  pleading  was  there- 
fore used  as  a  means  of  obtaining  admissions 
from  the  defendant,  and  thus  making  him  a 
witness  in  tbe  cause  against  himself.  A  bill 
In  equity  bad,  therefore^  two  entirely  dis- 


tinct uses  and  offices;  It  was  a  narrative  of 
tbe  facts  from  which  plaintiff's  rights  to  re- 
lief arose,  and  it  was  an  instrument  for  ob- 
taining evidence  from  the  opposite  party. 
Our  statute  (section  4737,  Revised  Laws)  now 
requires  tbat  the  pleader  must  set  up  in 
ordinary  and  concise  language  and  without 
repetition,  a  statement  of  tbe  facts  constitut- 
ing bis  cause  of  action.  This  provision  ap- 
plies to  all  kinds  of  actions ;  to  one  founded 
upon  a  legal  ri£^t  and  seeking  a  legal  rem- 
edy, and  to  one  founded  upon  an  equitable 
right  and  seeking  an  equitable  remedy. 

[14, IS]  Common-law  actions  were  divided 
Into  real,  personal,  and  mixed.  Real  actions 
were  those  brought  for  tbe  specific  recovery 
of  lands,  tenements,  or  hereditaments;  some 
being  founded  on  tbe  seizure  or  possession, 
<ind  some  on  the  property  or  right.  Personal 
actions  were  those  brought  for  the  specific 
recovery  of  goods  and  chattels,  or  for  dam- 
ages or  other  redress  for  breach  of  contract 
or  other  injury  of  whatever  description; 
the  specific  recovery  of  lands,  tenements,  and 
hereditaments  only  excepted.  Of  personal 
actions  baaed  upon  the  violation  of  a  duty 
imposed  by  contract  were  actions  on  account, 
covenant,  assumpsit  debt  and  detinue;  and 
of  personal  actions  based  upon  the  violation 
of  a  duty  Imposed  by  law  Independent  of 
contract  were  trespass  and  trespass  on  the 
case  and  trover.  Mixed  actions  were  sucb  as 
appertained  in  some  degree  to  both  real  and 
personal  actions,  and  were  therefore  proper- 
ly reducible  to  neither  of  Cbem;  beUtg 
brought  both  for  the  specific  recovery  of 
lands,  tenements,  and  hereditaments,  and  for 
damages  .for  injury  sustained  in  respect  of 
sucb  property.  Where  no  specific  remedy 
for  injury  was  given,  tbe  remedy  afforded 
was  known  as  trespass  on  tbe  case.  Causes 
of  action  existing  at  common  law  weie  en- 
forced in  common-law  courts  and  by  means 
of  common-law;  forms  of  action,  whereas 
causes  of  action  existing  in  equity  were  em- 
forced  by  courts  of  equity,  and  by  means  of 
equitable  forms  of  action.  This  tbe  Code 
has  changed,  so  that  with  us  district  courts 
have  Jurisdiction  both  in  law  and  equity 
cases,  and  there  is  but  one  form  of  civil  ac- 
tion for  tbe  enforcement  of  both  legal  and 
equitable  causes  of  action.  All  fictions  in 
pleading  are  by  statute  abolished.  Section 
1767,  Rev.  Laws.  Bxc^t  as  otherwise  pro- 
vided In  article  6,  Code  of  Civil  Procedure, 
all  actions  must  now  be  prosecuted  in  tbe 
name  of  tbe  real  party  in  interest.  There 
are  no  feigned  Issues.-  Section  4652,  Rer. 
Laws.  Other  important  features  of  all  ac- 
tions— tbe  union  of  different  causes  of  action 
or  defense,  affirmative  relief  to  tbe  defend- 
ant, tbe  forms  of  Judgment — are  affected  by 
the  general  provisions  of  tbe  statute  abolish- 
ing tbe  distinctions  in  legal  and  equitable 
metbods.  But  when  all  is  said,  tbe  distinc- 
tions between  tbe  remedy  at  law  and  in 
equity  are  as  broad  aa  «?er,  and  to  entitle  a 
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fdalntiff  or  defendant,  by  croBS-petdtion,  to 
the  equitable  Interposition  of  tbe  court,  he 
iinwt  Bbow  a  proper  cause  for  the  Interfer- 
ence of  a  court  of  chancery.  Pomeroy'a  Code 
Bern.  H  68,  60;  1  R.  O.  L.  331,  332;  De 
Witt  T.  Haya,  2  OeL  463,  66  Am.  Dec.  852; 
nemlng  t.  Loclcwood,  86  Mont  884,  82  Pac. 
962,  14  L.  R.  A.  (N.  8.)  1628, 122  Am.  St  Rep. 
8TC.  18  Ann.  Gas.  263;  Milwaukee  Light, 
Heat  te  Tract  Co.  t.  EU.  Co.,  142  Wis.  424, 
125  N.  W.  908,-27  L.  B.  A.  (N.  S.)  667,  20  Ann. 
Gas.  707. 

A  suit  to  quiet  title  invokes  a  remedy  that 
is  exclusively  equitable,  and  can  be  adminis- 
tered by  courts  ol  equity  alone.  Such  remedy 
may  be  granted  In  order  to  protect,  maintain, 
or  enforce  primary  rights,  estates,  or  in- 
terests which  are  legal  as  well  as  those  which 
are  equitable;  they  are  not  administered  In 
behalf  of  equitable  substantive  rights  alone. 
As  illustrations,  an  injunction  may  be 
granted  to  prevent  the  invasion  of  a  legal 
ownership  or  Interest,  and  a  decree  quieting 
title  is  often  rendered  to  establish  an  exist- 
ing legal  estate,  and  the  like.  Originally, 
and  independent  of  statute,  tbe  Jurisdiction 
of  a  court  of  equity  to  quiet  title  was  only 
invoked  when  either  many  piersons  asserted 
titles  adverse  to  the  plaintiff,  or  when  one 
person  repeatedly  asserted  his  single  title  by 
a  succession  of  legal  actions,  all  of  which  had 
failed,  and  in  either  case  the  object  of  the 
suit  was  to  settle  the  whole  controversy  in 
one  proceeding.  This  action,  however,  lias 
t>een  greatly  extended  by  statute,  and  it  is 
now  quite  generally  provided  that  one  in 
possession  of  land,  claiming  an  estate  there- 
in as  against  an  adverse  claimant  out  of 
possession  asserting  a  hostile  title  or  inter- 
est thereto,  may,  without  waiting  for  a  pro- 
ceeding, legal  or  equitable,  to  be  instituted 
against  him,  take  the  initiative  and  by  com- 
mencing an  equitable  action  compel  his  ad- 
versaries to  come  into  court,  assert  tbeir 
titles,  and  have  the  controversy  put  at  rest 
in  a  single  Judgment  It  is  plain,  therefore, 
that  this  statutory  suit  is  the  converse  of 
the  legal  action  of  ejectment  Pomeroy's 
Code  Rem.  {  266. 

[4-7]  By  the  trial  of  the  defendants'  cross- 
petitions  and  the  plaintiffs'  first  cause  of  ac- 
tion to  the  court  and  without  a  Jury,  plain- 
tiffs' constitutional  right  to  a  Jury  trial  was 
not  invaded,  as  it  is  a  well-established  rule 
that  a  constitutional  guaranty,  such  as  ours, 
tliat  "the  right  of  trial  by  Jury  shall  be  and 
remain  Inviolate"  (Const  art  2,  §  19),  has  no 
reference  to  equity  cases,  unless  they  are 
specially  named.  Hathome  v.  Panama  Park 
Co.,  44  Fla.  194,  32  South.  812,  103  Am.  St 
Kep.  138;  Lynch  v.  Metropolitan  Elec.  R. 
Co.,  129  N.  T.  274,  29  N.  E.  315,  15  L.  R.  A. 
287,  26  Am.  St.  Rep.  523;  Chrtstensen  t. 
Holllngsworth,  6  Idaho,  87,  63  Pac.  211,  96 
Am.  St.  Rep.  266;  Maynard  v.  Richards,  160 
111.  466,  46  N.  B.  1138,  67  Am.  St  Hep.  145; 
Comingor  t.  LonisivUle  Trust  Co.,  128  Ky. 


687,  108  S.  W.  950,  111  S.  W.  681,  129  Am. 
St  Rep.  822;  State  ex  rel.  Rhodes  ▼.  Saun- 
ders, 66  N.  H.  39,  25  Atl.  588,  18  L.  R.  A. 
646;  Brady  ▼.  Carteret  Realty  Ca,  70  N.  J. 
Eq.  748,  64  Atl.  1078,  8  L.  R.  A.  (N.  8.)  806, 
118  Am.  St  Rep.  77a  This  right,  declared 
to  l>e  inviolate  by  the  Constitution,  means 
only  tbe  right  as  it  existed  in  tbe  territory 
at  tbe  time  of  tbe  adoption  of  tbe  Constitu- 
tion, as  held  in  State  ex  rel.  West  v. 
Cobb,  24  OkL  662,  104  Pac.  861,  24  L.  R.  A. 
(N.  S.)  639;  Baker  v.  Newton,  27  Okl.  436, 
112  Pac.  1034 ;  In  re  Byrd,  81  Okl.  549,  122 
Pac.  616;  Ex  parte  Dagley,  85  Okl.  180,  128 
Pac.  699,  44  L.  R.  A.  (N.  S.)  389;  Parker  v. 
Hamilton,  48  Okl.  693,  154  Pac.  65;  Hale  T. 
MarshaU,  52  Okl.  688,  153  Paa  167.  As  the 
right  to  trial  by  Jury  in  equity  cases  was 
not  recognized  and  did  not  exist  at  the  time 
of  the  adoption  of  the  state  Constitution, 
plaintUfs^  rights  were  not,  on  tiiat  account, 
denied. 

Nor  does  it  matter  wliat  plaintiffs  may 
liave  termed  their  action  by  their  application 
to  amend  the  prayer  in  part,  as  its  character 
is  to  be  determined  by  the  rights  and  rem- 
edies of  the  parties  and  the  nature  of  the 
Issues  properly  triable,  and  not  alone  by  the 
form  in  which  the  action  is  brought,  or  by 
the  prayer  for  relief,  which,  in  tUs  respect 
at  least  forms  no  material  part  of  the  plead- 
ing (Anderson  v.  Muhr,  34  Okl.  184,  128  Pac 
296);  and  this  is  the  craitrolllng  factor  in 
determining  whether  or  not  the  right  of  Jury 
trial  exists.  Brown  v.  Massey,  19  Okl.  482, 
92  Pac.  246;  Mills  v.  Fletcher,  lOO  CaL  143, 
34  Pac.  637;  Union  National  Bank  t.  Carr, 
49  Iowa,  359;  Dunham  T.  Travis,  25  Utah, 
65,  69  Pac.  468;  Martin  T.  Martin,  118  Ind. 
228,  20  N.  E.  763. 

The  right  to  trial  by  Jury  in  an  action  at 
law  in  which  an  equitable  defense  is  inter* 
posed  depends  on  whether  the  effect  of  suctt 
defense  is  to  convert  the  action  into  an  equi- 
table suit.  There  is,  as  heretofore  observed, 
a  distinction  between  an  equitable  defense 
set  up  merely  for  a  strictly  defensive  purpose 
and  an  equitable  defense  interposed  for  the 
purpose  of  securing  affirmative  equitable  re- 
lief. The  former  does  not  ctiange  the  mode 
of  trial  in  an  action  at  law ;  the  latter,  con- 
stituting in  Itself  a  cause  of  action,  is  to  be 
tried  in  the  same  manner  as  If  it  had  t>een 
Instituted  as  a  separate  suit  And  so  whera 
the  defendant's,  allegations  amount  to  a 
cross-action  or  counterclaim,  on  which,  but 
for  the  statute  authorizing  equitable  de- 
fenses and  cross-actions,  he  would  have  to 
maintain  a  separate  suit  In  equity  for 
atflrmatlve  relief,  such  cross-action  is  treated 
like  any  other  suit  in  equity,  and  issues  aris- 
ing thereon  are  triable  by  the  court  16  B. 
0.  L.  213.  In  the  leading  case  of  Maas  T. 
Dunmyer,  21  Okl.  434,  96  Pac.  501,  it  was 
held  that  in  an  action  for  foreclosure,  where 
a  defendant  against  whom  no  money  Judg- 
ment is  sought,  by  cross-petition  In  his  an- 
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svei!  sets:  np  a  defense  and  alleges  a  cause 
of  action  Involving  the  application  of  equi- 
table doctrines,  and  seeks  relief  that  only  a 
court  of  equity  can  give,  sucb  defendant  is 
a(»t  entitled  to  a  jury  trial  on  the  Issues  rais- 
ed by  his  cross-petition.  The  opinion  cites 
tbe  case  of  Fish  y.  Benson,  71  Cal.  428,  12 
Paa  4M.  There  plaintiff  brought  an  action 
Jo.  .ejectment  and  defendants  were  entitled 
.to  a  Jury  trial,  as  a  matter  of  right,  on'  tbe 
.issues  raised  by  the  allegatl<»is  of  the  eject- 
ment petition,  but  defendants.  In  addition  to 
a  general  denial,  filed  a  cross-petition  setting 
Tip  fraud  in  tbe  procurement  of  the  deed,  and 
.prayed  that  the  deed  of  Benson  and  his 
grantees  be  canceled.  Defendants  demanded 
.a  Jury  trial  upon  all  of  the  Issues.  Tbe 
.court,  as  In  Maas  v.  Dunmyer,  separated  tbe 
two  causes  of  action  and  tried  the  issues 
presented  under  the  cross-petition  as  an  equl- 
table  issue  to  the  court  This  action,  on  ap- 
peal, was  sustained;  the  court  holding 
tbat— 

"The  cross-complaint  states  facts  vbich,  if 
true,  constitute  a  cause  of  action  of  which  a 
coort  of  equity  has  jurisdlctioD,  and  the  relief 
■ought  la  such  as  can  only  b«  obtained  in  equi- 
ty. It  was  entirely  distinct  from  the  action  in 
ejectment,  and,  if  successful,  would  result  in 
diresting  tbe  plaintifFs  of  their  legal  title.  Be- 
ing an  action  cognizable  in  equity,  and  disUnct 
from  the  legal  action,  it  was  the  duty  of  the 
court  below  to  first  determine  the  issues  involv- 
ed under  the  cross-complaint,  for  tbe  reason 
that,  if  the  defendants  succeeded  in  their  is- 
sues, it  would  defeat  the  right  of  plaintiffs  to 
recoT«r  in  their  action  at  law,  however  perfect 
t^eiir  legal  right." 

The  case  of  McCoy  v.  McCoy,  30  Okl.  379, 
121  Pac.  176,  Ann.  Cas.  1913C,  140,  was  a 
suit  to  declare  a  resulting  trust,  and  It  was 
very  properly  held  that  the  subject  of  trusts 
and  the  control  and  regulation  of  trust  es- 
tates were  not  properly  cognizable  by  courts 
of  law,  but  were  exclusively  within  the  Juris- 
diction of  courts  of  equity,  and  that  the 
court  did  not  err  lo  denying  the  defendant 
a  Jury  trial  as  a  matter  of  right  Watson 
V.  Borah,  37  OkL  357,  132  Pac.  347,  was  a 
suit  for  cancellation  of  certain  deeds  of  con- 
veyance and  a  lease,  and  it  was  held  no 
grounds  for  reversal  that  the  court  erred  In 
instructing  the  Jury;  the  case  being  one  In 
equity,  and  tbe  Jury's  findings  bebig  advisory 
only.  Barnes  t.  Lynch,  9  OkL  156,  191,  {^ 
Pac.  1008:  Wat-tah-noh-zhe  et  aL  v.  Moore, 
86  Okl.  631,  129  Pac  877;  Hogan  ▼.  Leeper, 
37  Okl.  655,  133  Pac.  100,  47  L.  K.  A.  (N.  S.) 
475;  Oklahoma  Trust  Co.  ▼.  Stein,  39  Okl. 
766.  136  Pac.  746;  and  Crump  v.  Lenham, 
16S  Pac.  43 — merely  hold  that  In  cases  of 
equitable  cognizance  tbe  Judge  may  call  in  a 
Jury,  or  consent  to  one,  for  tbe  purpose  of 
advising  him  on  questions  of  fact,  and  may 
adopt  or  reject  tlieir  conclusions  as  be  sees 
fit(  inasmuch  as  the  whole  matter  must 
ereutaally  be  left  to  him  to  determine.   Hart- 


sog  V.  Berry,  4S  OU.  277, 145  Pac.  328,  is  to 
the  effect  that  where  a  party  in  possession 
of  real  estate  brings  an  action  to  rescind  the 
contract,  cancel  the  deed  thereof,  and  to 
quiet  title,  and  the  defendant's  answer  is  in 
the  nature  of  ejectment  to  which  a  general 
denial  is  filed,  the  suit  is  one  in  equity,  and 
the  plaintiff  is  not  entitled,  as  of  rl^t  to 
a  Jury  trial.  In  ESdiols  t.  Beeburgh,  161 
Pac.  1065,  it  was  held  that  in  an  action  for 
foreclosure,  where  a  defendant  against  whom 
no  money  Judgment  was  sought,  by  cross- 
petition  sets  up  lack  of  understanding  and 
incompetency  In  the  making  of  the  note  and 
mortgage,  and  on  that  ground  seeks  afflrm- 
atlve  relief  in  the  cancellation  of  the  note 
and  mortgage,  such  defendant  on  the  issues 
treated  by  his  cross-petition,  was  not  en- 
titled to  a  Jury  trial.  In  Chllds  ▼.  Cook, 
174  Pac  274,  the  trial  had  ujKtn  the  remand 
of  the  case  (40  Okl.  321,  152  Pac  88),  in- 
volved the  setting  aside  of  a  sum  of  money 
out  of  the  proceeds  of  a  sale  of  land  in  lieu 
of  dower,  and  it  was  held  that  plaintifTs 
were  not  entitled  to  a  Jury  trlaL  In  Word 
V.  Nakdlmen,  178  Pac.  257,  the  execution  of 
the  note  sued  on  was  admitted.  There  was 
no  plea  of  payment  (Sherman  v.  Bandolph, 
13  Okl.  224,  74  Pac  102;  Brewer  y.  Martin. 
40  Okl.  350,  138  Pac  106),  although,  as  we 
infer  from  the  statement  of  the  case.  It  was 
in  effect  contended  that  the  notes  were  dis- 
charged on  account  of  the  damages  alleged 
to  have  been  sustained  by  tbe  makers,  due 
to  the  wrongful  attachment  sued  out  and 
levied  on  the  land  sold  defendants.  This 
was  the  only  issue  tried  by  the  court;  tbat  , 
portion  of  plaintiffs'  action  asking  for  a  can- 
cellation of  the  deed  from  Word  to  his  sister, 
as  well  as  the  defendants'  claim  for  damages, 
being  continued  for  the  term.  The  Judgment 
was  reversed  for  tbe  reason,  as  stated  in  the 
opinion,  that  the  court  "has  no  right  to  di- 
vide the  action  and  try  a  part  and  continue 
a  part"  It  may  be  the  defendants  in  tbat 
case  were  entitled  on  their  counterclaim  to 
a  Jury  trial,  but  if  they  had  such  right  it 
was  not  denied  them,  as  the  court  simply 
continued  the  hearing  of  the  remaining  is- 
sues; though  it  would  appear  that  executlw 
of  the  partial  Judgment  should  have  been 
withheld  until  the  case  was  fully  disposed 
of.  In  so  far  as  Cook  v.  CJhllds  and  Word 
V.  Nakdimen  contain  expressions  in  conflict 
with  this  opinion,  such  portions  of  the  opin- 
ion are  disapproved.  It  Is  not  meant  there- 
by to  cast  any  doubt  upon  the  correctness  of 
the  conclusion  reached  in  the  first-named 
case,  though  the  writer  is  of  the  belief  that 
a  mistake  was  made  in  approving  tlie  opin- 
ion in  Word  v.  Nakdimen.  In  City  of  Em- 
poria V.  Soden,  25  Kan.  5S8,  37  Am.  Bep. 
2C5,  the  action  was  in  equity,  and  it  was  held 
that  neither  party  had  a  right  to  a  jury 
trial.  In  Woodman  v.  Davis,  32  Kan.  34i 
4  Pac  262,  cited  in  Maaa  t.  Dunmyer,  plain- 
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tUTs  petition  stated  Ave  causes  of  action,  the 
flnrt  four  of  wblcb  were  In  equity,  the  filth 
at  law ;  and  it  was  held  that  defendant  was 
not  entitled,  as  a  matter  of  right,  to  a  Jury 
In  the  trial  of  the  equitable  cause  of  actiou, 
and  tliat  the  court  committed  no  error  in 
anbmlttlng  the  fifth  cause  of  action  to  a 
jury,  and  in  itself  trying  the  Issues  in  equity. 
Furthermore,  it  was  said  that  a  Jury  trial 
cannot  be  demanded  as  a  matter  of  right  In 
suits  In  equity.     Citing  earlier  opinions  of 
the  court    In  Morgan  ▼.  Field,  35  Kan.  162, 
10  Pac.  448,  the  action  was  upon  a  promis- 
sory not^  and  to  foreclose  a  mortgage  made 
to  secure  its  payment.    No  issue  was  taken 
on  the  execution  of  the  note  or  of  the  right 
of  Held  to  recover  thereon.    P.  J.  Morgan 
daimed  title  in  the  land  through  mesne  con- 
veyances from  the  mortgagor,  Dennis  Mor- 
gan.    It  was  said  that  under  the  circum- 
stances defendant  was  not  entitled  to  a  Jury 
trial  as  a  matter  of  right,  there  being  noth- 
ing 1^  In  controversy  but  the  right  to  fore- 
close the  mortgage  and  subject  the  property 
mortgaged   to  the  payment  of  the  amount 
admitted  to  be  due;  that  the  issues  Joined 
between  Field  and  P.  J.  Morgan  being  pure- 
ly equitable  in  their  character,  a  jury  trial 
could  not  be  demanded  as  a  matter  of  right 
One  of  tlie  best-considered  cases  Involving 
the  right  of  a  Jury  trial  in  an  action  for  the 
recovery  of  real  property  is  Glli  v.  Pelkey, 
54  (Miio  St  348,  43  N.  B.  99L    The  action 
was  brought  by  the  plaintiffs  \mder  the  Code 
of  Civil  Procedure  of  Ohio  to  recover  the 
t>osBe88lon  of  land  to  which  they  claimed  ti- 
tle in  fee  simple,  and  which  was  detained 
from  them  by  the  defendant,  who  was  In  pos- 
session.   The  action,  as  disclosed  by  the  peti- 
tion, it  was  said,  was  one  triable  of  right 
to  a  jury.    The  answer  took  issue  on  the 
averments  of  the  petition,  and  to  that  extent 
It  was  held  was  a  defense  only ;  but  it  went 
further  and  by  cross-petition   set  forth  an 
equitable    cause    of    action    constituting    a 
cross-demand  in   favor  of   the   defendants, 
such  as  might  have  been  set  up  in  an  Inde- 
pendent equitable  cause  of  action,  and  the 
effect  of  which.  If  established,  would  extin- 
guish the  plaintiff's  cause  of  action  "by  de- 
stroying thdr  deed  and  annulling  the  pro- 
ceedings of  the  probate  court  Inasmuch  as 
either  affected  the  title  to  the  parcel  of  land 
lii  controversy."    It  was  said  that  if  the  de- 
fendants, instead  of  setting  forth  the  facts 
respecting  the  alleged  mistakes  in  a  cross- 
petition  In  an  action  at  law,  had  made  them 
the  subject  of  an  Independent  action  for  re- 
lief, the  equitable  character  of  the  cause  of 
action  would  be  apparent  to  every  mind  at 
all  familiar  with  the  distinctions  between 
legal  and  equitable  rights  or  causes  of  ac- 
tion; that — 

."In  the  nature  of  things  a  cause  of  action 
which,  if  set  forth  by  tbe  pinintilf  in  a  petition, 
woidd  be  properly  denominated  equitable,  w»uld 


retain  its  name  and  character  although  set 
forth  by  a  defendant  in  an  answer  as  a  cross- 
demand.  Its  character  should  depend  on  the 
nature  of  the  relief  it  establishes  in  favor  of 
the  party  pleading  it  and  not  upon  the  rela- 
tion, as  plaintiff  or  defendant  which  the  parties 
bear  to  each  other  in  the  action." 

[t,  •]  Also  that  as  the  character  of  tbe  ac- 
tion does  not  depend  upon  the  relation  as 
plaintiff  or  defendant  home  to  the  action  by 
the  parties  asserting  it  so  neither  should  the 
mode  of  trial  depend   upon  such  relation. 
The  Ohio  statute  under  consideration  Is  the 
same  as  section  4903,  Revised  Laws,  in  so 
far  as  Jury  trials  are  provided  for  in  actions 
to  recover  specific  real  property.    The  opin* 
ion  reviews  a  large  number  of  Ohio  deci- 
sions, from  which  the  rule  is  deduced  ttiat 
while  an  equitable  defense  merely  will  not 
affect  the  mode  of  trial,  an  equitable  cross- 
demand  set  forth  by  a  defendant  in  a  cross- 
petition  upon  which  be  asks  affirmative  re- 
lief will  draw  to  Itself  the  mode  of  trial  ap- 
propriate to  sudi  cause  of  action,  as  it  would 
do  if  set  forth  by  th6  plaintiff  in  an  inde- 
pendent action.     In  Marling  v.  Burlington, 
C.  K.  &  N.  Co.,  er  Iowa,  331,  25  N.  W.  268. 
the   action   was   for   money   Judgment   for 
wrongful  trespass  and  injury  to  real  proper- 
ty.   The  defendant's  answer  was  In  the  na- 
ture of  a  cross-petition  in  equity,  in  which 
it  asked  to  have  Its  right  and  title  ascer- 
tained and  quieted  against  the  plalntifTs 
claim  of  title  in  the  land.    Plaintiff  demand- 
ed a  Jury  trial,  which  was  denied.    Tbe  court 
held  that  the  answer  and  cross-petition  pre- 
sented an  equitable  issue,  and  that  it  was 
defendant's  right  to  demand  equitable  relief 
and  a  decree  quieting  Its  rights  to  the  land, 
and  that  plaintiff  was  not  entitled  to  a  Jury 
triaL    In  Lincoln  Trust  Co.  v.  Nathan  et  al., 
175  Mo.  32,  74  S.  W.  1007,  plaintiff's  action 
was  at  law  for  rent  for  certain  business 
premises  in  the  city  of  St  Louis.    Defend- 
ants filed  a  cross-petition,  asking  for  the 
cancellation  of  their  lease.   Plaintiff  demand- 
ed a  Jury  trial,  which  the  court  denied,  and 
It  was  urged  on  appeal  that  tbe  utmost  ef- 
fect which  the  equitable  deftenses  afforded 
would  be  to  require  the  court  to  bear  the 
equitable  defenses  first  and  then  to  proceed 
with  the  case  at  law.    The  contention  was 
met  by  the  court  saying : 

"The  infimiity  underlying  this  pontion  la  that 
the  answer  does  not  simply  interpose  an  equi- 
table defense,  but  it  is  a  cross-bill  in  equity, 
asliing  affirmative  relief,  which,  if  granted,  as 
it  was,  would  cut  out  the  foundations  on  wbiih 
the  plaintiffs'  right  to  recover  depended,  and 
therefore  destroy  the  plaintiffs'  case.  This  ac- 
centuates the  difference  between  a  mere  equita- 
ble defense  and  a  cross-bill  in  equity  asking  af- 
firmative relief,  which,  i£  granted,  destroys  the 
plaintiffs'  case.  This  being  true,  the  answer 
and  cross-bill  converted  this  case  into  one  in 
equity,  and  a  trial  by  Jury  was  properly  de- 
nied.   Allen  V.  Logan,  96  Mo.  691;  10  SI  Wi ' 
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149;  Swon  r.  Steyens,  143  Mo.  384,  46  S.  W. 
270:  JDunn  r.  McCoy.  ISO  Mo.  548,  62  S.  W. 
21;  Courtney  t.  Blackwoll,  150  Mn.  245,  51 
&  W.  668;  Martin  ▼.  Turnbaugh,  153  Mo.  173, 
54  S.  W.  515;  Belaud  t.  Brewing  Association, 
157  Mo.  603,  68  S.  W.  1;  Baldwin  t.  Calton, 
168  Mo.  20,  87  S.  W.  699." 

Tbe  rule  in  Indiana  is  tbat,  whenever  the 
cause  of  action  is  one  that  can  only  be  en- 
forced by  Invoking  the  equitable  Jurisdiction 
of  a  court,  then  the  right  of  trial  by  Jury 
cannot  be  demanded,  but  if  the  cause  of  ac- 
tion does  not  depend  on  the  equitable  Juris- 
diction of  the  court,  then  a  Jury  trial  may  be 
deiuanded.  Martin  v.  Martin,  118  Ind.  228, 
20  N.  E.  763.  See,  also,  Sigel-Csmplon  L.  S. 
Cora.  Co.  V.  Haston,  81  Kan.  656,  106  Pac 
1096;  Bethany  Hosp.  Co.  v.  PhilUpi.  82  Knn. 
64,  107  I'ac.  530,  30  li.  B.  A.  (N.  S.)  194; 
Hockett  V.  Earl,  89  Kan.  733,  133  Pac.  852; 
Akins  T.  Holmes,  89  Kan.  812,  133  Pac.  849; 
Lestmde  V.  Burth,  19  Cal.  660.  In  the  case 
at  bar  the  defendant  J.  A.  Bltchey  was  in 
possession  of  tbe  land  and  had  the  legal  title 
thereto.  This  title  he  souKht  to  have  quieted 
against  the  equities  asserted  by  plaintiff 
Lorena  Mathews  on  account  of  the  deed  to 
Anna  M.  Snlggs,  and  the  oraer  of  the  probate 
court,  made  without  notice  to  him  or  his 
grantors,  and  tbe  lease  from  Lorena  tiathews 
to  King.  If  his  title  was  not  vulnerable  to 
the  attack  made  upon  it  in  the  plaintiffs' 
flrst  cause  of  action,  he  was  entitled  to  re- 
lief, and  to  such  relief  as  a  court  of  equity 
alone  could  give.  If  the  order  of  the  county 
court  made  in  the  administration  proceed- 
ings was  ineffectual  as  to  him  or  those  from 
whom  he  deraigned  title,  he  was  entitled  to 
have  the  doud  upon  his  title  removed.  If 
Lorena  Mathews  had  no  title  or  right  In  the 
land,  or  valid  claim  to  the  possession  there- 
of, her  lease  to  King  was  without  force,  and 
defendants  were  entitled  to  have  King  made 
a  party  to  the  suit  and  the  lease  made  to 
him  by  Ixtrena  Mathews  canceled.  This  re- 
lief, if  warranted  by  the  facts,  he  could  have 
obtained,  as  could  Prulett  and  WilUums  in 
re8|>e<'t  to  their  outstanding  mortgage,  in  an 
inilei)endent  suit  in  equity.  Their  respective 
claims  being  the  proper  subject  of  counter- 
claim or  cross-petition,  which  in  Its  broad- 
ent  seuM,  is  a  cause  of  action  existing  In 
favor  of  defendants,  or  some  one  of  them, 
and  against  plaintifTs,  or  some  one  of  them, 
could  as  well  be  set  up  in  the  action  brought 
by  plaintiffs  as  in  a  separate  suit.  The  Is- 
sues tried  by  the  court  on  the  cross-petition 
were  equitable,  and  the  decree  quieting  title 
in  defendants  was  such  only  as  a  court  of 
equity  could  render.  The  order  of  the  coun- 
ty court  of  November  3,  1913,  on  the  hearing 
of  the  final  report  of  the  administratrix,  was 
made  without  notice  to  defendants  or  either 
of  them.  Its  effect,  if  allowed  to  stand, 
would  be  to  impair,  if  not  destroy,  the  pro- 
prietary rights  of  tlie  defendants  in  tlie  land, 


and  which  rights  had  prevlonsly  attadied. 

[1Q,  11]  The  contention  in  respect  to  tbe 
order  of  the  county  court  of  November  S, 
1913,  based  upon  section  6328,  Bevised  Laws, 
falls  when  it  is  found  tbat  tbe  surviving 
wife  and  minor  ctalldren  had  abandoned  tbe 
lands,  which  under  ordinary  circumstances 
they  would  have  had  the  right  to  possess  and 
occupy  as  a  homestead.  The  testimony  in- 
troduced in  the  trial  court  has  not  been  pre- 
served, but  the  court's  findings  in  respect  to 
the  abandonment  are  that  plaintiffs  moved 
from  Oklahoma  to  Eklmonton,  Canada;  tbat 
while  there  plaintiff  Lorena  Mathews  suc- 
cessfully resisted  an  extradlilon  warrant  for 
her  return  to  Oklahoma  to  answer  tlie  charge 
of  murder.  Afterward  she  removed  to  the 
province  of  Vancouver ;  from  which  place  she 
was,  on  application  of  the  President  of  tbe 
United  States,  extradited  and  brought  back 
to  Oklahoma  for  trial.  The  specific  flndlnga 
of  the  trial  court  in  this  respect  are: 

"The  court  further  finds  from  the  evidence 
in  this  case  tbat  long  prior  to  tbe  12th  day  of 
April,  1913  [the  date  of  her  deed  to  Anna  M. 
Sniggs],  the  said  Lorena  Mathews,  together 
with  her  two  minor  children.  Fannie  Mathews 
and  James  Mathews,  had  abandoned  the  prop- 
erty above  described  [claimed  as  her  homestead], 
and  had  taken  up  their  residence  in  the  Domin- 
ion of  Canada,  outside  the  United  States,  with- 
out any  intention  of  returning  thereto." 

Obviously,  therefore,  tbe  statute  authoris- 
ing the  survlviug  wife,  and  perhaps  the  mi- 
nor children,  to  occupy  the  homestead  for 
the  period  fixed  in  the  statute  has  no  appli- 
cation; their  permanent  removal  from  the 
state  constituting  an  abandonment  of  tbe 
homestead.  Section  3344,  iiev.  L^aws ;  Carter 
V.  Pickett,  39  OkL  144,  134  Paa  440.  WhUe 
the  question  of  abandonment  was  a  question 
of  fact,  the  court,  having  rl;;htfully  assumed 
Jurisdiction  of  tbe  defendants'  counterclaim 
or  cross-petition,  had  tbe  right  to  determine 
all  questions  of  fact  properly  raised  by  sach 
cross-petition,  as  It  is  a  well-recognised  rale 
of  equity  Jurisprudence  that  whenever  a 
court  of  equity  obtains  Jurisdiction  of  an  ac- 
tion for  any  purpose  for  whlcta  it  is  author- 
ized to  render  a  decree,  it  will  bold  sucb 
Jurisdiction  for  every  puriiose,  and  until  a 
complete  determination  is  had  of  all  Issues 
arising  with  respect  to  tbe  subject-matter, 
and  will  exercise  Its  power  in  this  regard 
to  prevent  a  multiplicity  of  suits.  De  Ro- 
berts T.  Cross,  23  OkL  888,  101  Pac.  1114; 
Cook  V.  Warner,  41  Okl.  781,  140  Pac:  424; 
Success  Bealty  Co.  v.  Trowbridge,  GO  Okl. 
402,  150  Pac.  898;  Bali  v.  White,  60  Okl.  429. 
160  Pac.  901;  Murray  v.  Speed,  B4  OkL  81. 
163  Pac.  181;  Guaranteed  State  Bank  v. 
D'Tarnett,  169  Paa  639;  Phillips  t.  Mlt- 
cbelL,172  Pac.  85. 

[12]  The  court  did  not  err  In  permitHnK 
the  defendants  to  amend  their  cross-petitiou 
durl]ig  the  trial,  unless  it  was  In  tbe  can- 
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cellatlon  of  tbe  lease  to  Oeo.  U.  King,  who 
had  not  prior  thereto  been  a  party  to  the 
proceedings.  As  King  la  not  complaining  of 
the  decree,  not  being  a  party  to  the  proceed- 
ings m  error  in  this  court,  that  question  is 
not  before  as.  The  amendment  offered  did 
not  ottiemise  change  the  cause  of  action, 
but  simply  set  forth  in  greater  detail  the 
averments  of  the  original  cross-petition.  The 
court  did  not  abnse  its  discretion  in  ttiis 
respect 

Tbe  Judgment  of  tlie  trial  court  is  aflSmr- 
•d. 

OWEN,  C.  J.,  and  HARBISON,   PITCH- 
PORD.     JOHNSON,     and     McNEILL,    JJ., 
concur. 
KANE  and  RAINET,  JJ.,  dissent 
HIGGINS,  J.,  having  tried  the  case  be- 
low, dM  not  participate. 


HE  Okl.  U8) 


In  re  SPRINGER. 


In   re  INCORPORATED   CITT  OP   McAL- 
ESTER. 

.  (No.  10493.) 
(Supreme  Court  ot  Oklahoma.    July  1,  1919.) 

(BtOdlm*  hv  ih«  Court.) 

1.  Municipal  Cobpokations  «=»48(1)  — 
Chaitok  of  Govebnkknt— IwrriATivE  Pm- 
TiTioif— Petition  in  Erbob— Timb  fob  Fit- 
iife. 

Where  an  initiative  petition  to  change  the 
form  of  goveinment  of  a  city  baa  been  Bled  with 
the  dty  derk,  and  where  the  city  clerk  decided 
that  he  was  "without  Jurisdiction,  power,  or  au- 
thority of  law  to  hear  and  determine  the  raat- 
tera  and  things  set  forth"  in  a  certain  protest 
filnl  therein,  and  an  appeal  was  taken  to  tbe 
Supreme  (Tonrt  petition  in  error  most  I>e 
filed  therein,  and  the  advance  docket  fees  re- 
quired by  law  must  be  paid  to  the  clerk  ot  this 
court  within  10  days  after  the  "decision"  was 
made. 

2.  Afpbal  and  Erbob  4=>35e,  370— Tn«  fob 
FiLiNO— Petition  in  Ebbob— Docbmt  Pb»i 
— ^Dismissal. 

Where  a  petition  in  error  has  been  filed  in 
fhis  court  after  the  expiration  of  the  10-day  pe- 
riod, and  where  the  advance  docket  fees  requir- 
ed by  law  have  not  been  paid  or  tendered  to 
tbe  clerk  of  this  court  within  such  time,  upon 
motion  the  appeal  will  be  dismissed. 

Error  from  City  Cletk  of  McAlester;  J.  M. 
Oannaway,  Clerk. 

Protest  filed  by  G.  Springer  against  a  pe- 
tition to  diange  the  present  form  of  the  dty 
government  of  the  city  of  McAlester,  Okl.,  to 
a  managerial  form.  Judgment  for  defend- 
ant and  plaintur  brings  error.    Dismiaaed. 
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Scott  of  McAlester,  for  plaln- 


WlUiam  H. 
tiff  in  error. 

Guy  L.  Andrews,  Geo.  M  Porter.  J.  S. 
Amote,  and  W.  J.  Horton,  ail  of  McAlester, 
for  defendant  in  error  Gus  A.  GllL 

SHARP,  J.  Thla  action  was  commenced 
by  C.  Springer  filing  with  the  dty  clerk  of 
McAlester,  Okl.,  a  protest  against  the  suffl- 
elency  of  an  initiative  petition  which  had 
been  filed  with  said  clerk  on  January  81, 
1919,  for  the  purpose  of  changing  the  form 
of  government  of  the  dty  of  McAlester  to  a 
managerial  form.  Tbe  hearing  was  set  for 
February  I7tb,  at  which  time  the  parties 
were  heard  in  oral  argument  and  on  Feb- 
ruary 19th  the  city  derk  held  that  under 
the  statutes  he  had  no  jurisdiction  of  tbe 
«ub]ect-matter  of  the  proceeding.  Springer 
bronght  the  cause  to  this  court  by  petition 
in  error  filed  March  4,  1919.  Upon  the  same 
day  the  advance  deposit  of  fees  required  by 
law  in  such  cases  was  paid.  Defendant  in 
error,  Gus  A.  Gill,  filed  motion  to  disnnias. 

[1,  H  Section  3375,  Revised  Laws,  makes  it 
the  duty  of  the  secretary  of  state,  in  cases 
where  dtizens  of  the  state  have  filed  witb 
him  a  petition  initiating  a  proposition  of 
any  nature,  whether  to  become  a  statute  or 
an  amendment  to  the  Constitution,  or  for  the 
purpose  of  invoking  a  referendum  upon  leg- 
islative enactments  upon  protest  by  any  citl- 
ten  and  proper  notice  thereof,  to  hear  testi- 
mony and  arguments  for  and  against  tlM 
suffldency  of  said  petition,  and  to  dedde 
whether  such  petition  t>e  in  form  as  required 
by  the  statutes.  His  dedsion  shall  t>e  subject 
to  appeal  to  the  Supreme  Court  but  sucb 
appeal  must  be  taken  within  10  days  after 
the  decision  of  the  secretary  of  state  has 
beoi  mad&  Tbe  same  rule.  It  Is  claimed, 
applies  by  analogy  in  cases  wherein  it  Is 
sought  to  appeal  from  the  dedsion  of  a  dty 
clerk  in  initiative  proceedings.  An  appeal 
from  the  dedsion  of  the  city  derk,  if  allow- 
able under  the  foregoing  statute,  must,  in 
order  to  bring  the  case  within  the  jurisdic- 
tion of  the  Supreme  Court  be  filed  within  10 
days  after  the  decision  of  the  city  clerk.  In 
the  present  case  this  was  not  done.  The  10- 
day  period  expired  on  March  1st ;  no  advance 
fees  were  paid  and  no  petition  in  error  was 
filed  or  tendered  for  filing  until  March  4tta. 

The  rule  is  well  established  in  this  state 
that  a  failure  to  file  a  petition  in  error  with- 
in the  statutory  period  is  valid  grounds  for 
dismissal.  Thomason  et  aL  v.  Charaplln,  43 
Okl.  86,  141  Pac.  411 ;  GUmore  et  aL  v.  First 
Nat  Bank  of  Ada,  43  OkL  161,  141  Paa  433; 
Caswdl  et  aL  v.  ESaton,  43  Okl.  718,  144  Pac. 
591;  Continental  Benefldal  Ass'n  t.  Gray, 
169  Pac.  1070.  Likewise  a  failure  to  pay  or 
tender  to  the  derk  of  the  Supreme  Court  tbe 
advance  deposit  of  fees  required  by  statute 
within  the  prescribed  time  is  a  valid  ground 


«=sFor  other  esMs  ■••  Miiw  topie  and  KBT-NUHBBB  la  all  Ker-M«mb«r«d  Dlswts  aad  ladaxM 


Digitized  by 


Google 


714 


182  PACIFIC  KBPORTER 


(OkL 


for  dismissal.  Weaver  t.  Watts,  53  Okl.  116, 
155  Pac.  514 ;  Wainwrlght  v.  State,  11  Okl. 
Gr.  547, 149  Pac.  014;  Doan  t.  State,  12  Okl. 
Cr.  98,  162  Pac.  141. 

The  plaintiff  In  error  havtos  failed  to  file 
petition  In  error  within  10  days  from  the 
date  of  the  decision  of  the  city  clerk,  and  the 
advance  fees  not  having  been  paid  or  ten- 
dered the  clerk  of  the  Supreme  Court  within 
such  time,  the  motion  to  dismiss  the  appeal 
should  be  sustained;  and  it  Is  accordingly 
80  ordered. 

RA.INET.  KANH,  PITCHFORD,  MC- 
NEILL, and  HIGGIMS,  33.  concur. 


at  Okl.  Cr.  238) 

CHAMBERS  v.  STATE.     (No.  A-8418.) 

(Criminal  C^urt  of  Appeals  of  Oklahoma.    July 
20,   1919.) 

(8vUabu$  hv  the  Court.) 

1.  HouiciDE  ^=»81,  180— Vebbiot  — Intoxi- 
cation—DEoaKB. 

On  a  trial  for  murder,  evidence  of  Intoxica- 
tion is  admissible,  not  to  excuse  the  crime  charg- 
ed, but  as  a  circumstance  tending  to  show  that 
the  killing  was  not  the  deliberate  and  pre- 
meditated act  of  the  defendant,  and  a  state  of 
intoxication  which  will  reduce  homicide  from 
murder  to  maoslanghter  in  the  first  -degree  must 
be  of  such  character  and  extent  as  to  render  the 
defendant  incapable  of  entertaining  or  forming 
a  design  to  effect  death. 

2.  HomciDB  4=»Sl—DsoBSB  —  Intoxication. 

Where  the  premeditated  design  or  intent  to 
kill  exists,  and  the  killing  was  unprovoked  by 
any  cause  adequate  to  reduce  the  degree  of  the 
crime  to  manslaughter,  the  intoxication  of  the 
defendant  at  the  time  of  the  act  cannot  a^ect 
the  degree  of  the  crime. 

8.  HoMiciDB  9=381  —  "V01.UNTABT  Intoxica- 
tion." 
Where  it  appears  that  defendant  was  in- 
toxicated at  the  time  the  killing  was  done,  the 
intoxication  was  "voluntary"  within  the  mean- 
ing of  the  law,  although  the  liquor  was  furnish- 
ed defendant  by  the  person  killed. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Voluntary  Drunk- 
enness.] 

4.  Cbiminax.  Law  «=»1183— ApfbaI/— Redvo- 

TION  OF  SKNTENCK. 

Under  Code  of  Criminal  Procedure  (section 
6Q03,  Rev.  Laws  1910),  this  court,  in  the  further- 
ance of  justice,  has  the  power  to  modify  any 
judgment  appealed  from  by  reducing  the  sen- 
tence. 

6.  Cbiminal  Law  «=»1183— Homicidk  «=>250 
—Appkai/— Evidence  —  Modification   or 
Sentence. 
The  evidence  reviewed,  and  held  sufficient 

to  warrant   a  verdict  convicting  defendant  of 


murder,  but  insufiScient  wider  the  facts  and 
circumstances  of  the  case  to  8upi)ort  a  verdict 
assessing  the  death  penalty,  and  the  judgment 
and  sentence  is  modified  to  imprisonment  for 
life  at  hard  labor. 

Appeal  fi^Hn  DIstrlet  Court,  Okfuskee 
County ;  Geo.  0.  Onmp,  Judge. 

C.  C  Chambers  was  convicted  of  murder, 
and    be    appeals.      Modified    and    affirmed. 

■  Wm.  S.  Peters,  of  Boley,  for  plaintiff  In 
error. 

S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst  Atty.  Gen.,  for  tbe  State. 

DOTLB,  P.  J.  This  is  an  appeal  by  C.  C. 
Chambers  from  a  conviction  of  mnrder  and 
Judgment  and  sentence  of  death.  The  tn- 
formation  charged  that  C.  C.  Chambers  did 
In  Okfuskee  county  on  or  about  the  22d  day 
of  April,  1918,  kill  and  murder  one  S.  M.  Wil- 
son, by  shooting  him  with  a  pistol.  In  ac- 
cordance with  the  verdict  of  the  jury,  he 
was  sentenced  to  suffer  the  punishment  of 
death  by  electrocution  as  provided  by  law. 
When  tbe  appeal  was  perfected,  an  order 
was  entered  and  served  on  the  warden  of 
the  penitentiary,  staying  execution  of  the 
sentence    pending    decision    of   tbe    appeaL 

The  errors  assigned  are: 

That  the  court  erred  in  overruling  tbe  de- 
fendant's motion  for  a  new  trial. 

That  the  evidence  is  insufficient  to  sup- 
port the  verdict  assessing  tbe  extreme  penal- 
ty of  the  law,  because  the  pnaisbment  Is  ex- 
cessive and  unreasonable,  and  said  verdict 
is  tbe  result  of  prejudice  and  bias  against 
the  defendant  and  Is  not  based  upon  the 
law  and  the  evidence. 

It  appears  that  the  deceased,  S.  M.  Wil- 
son, left  Okemah  in  an  automobile  with  two 
Indians,  Jonah  Bear  and  Joe  Caney,  and  In 
driving  through  the  town  of  Castle  met  de- 
fendant The  deceased  asked  defendant  to 
get  into  tbe  car  and  go  with  them,  and  they 
drove  to  the  town  et  Boley,  then  went  sev- 
eral miles  west  of  Boley,  looking  for  wit- 
nesses in  a  lawsuit,  and  returned  to  Boley 
between  4  and  6  o'clock  that  afternoon.  The 
deceased  bad  served  four  years  as  sheriff  of 
Okfuskee  county,  during  which  time  defend- 
ant, a  negro,  was  bis  deputy.  They  were 
good  friends.  They  bad  both  been  drinking 
during  the  day.  Tbe  deceased  furnished  the 
whisky  and  both  became  somewhat  Intox- 
icated. That  night  between  9  and  10  o'dodt 
they  had  a  scuffle  in  tbe  automobile,  and 
defendant  shot  the  deceased,  UlUng  blm  In- 
stantly. 

The  evidence  In  the  case  was  8al)stantiaUy 
as  follows: 

Jonah  Bear  testified: 

"I  live  five  miles  west  of  Okemah  and  knew 
Sam  Wilson  for  a  long  time.    I  understand  only 
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Wken  «e  started 
there  were  three  of  tw,  I,  Sam  Wilson,  and  Joe 
Caney.  At  Castle,  Obess  Cbambers  got  In  with 
US,  and  from  there  we  went  to  Boley,  then  out 
in  the  country,  and  back  to  Boley.  We  were 
ArinkinK.  Sam  Wilson  furnished  the  whisky. 
He  gave  Cbambers  a  bottle.  Between  9  and  10 
Vdock  we  started  to  go  home.  I  got  in  the 
car  first.  Sam  Wilson  and  Chess  Chambers  got 
in  the  front,  and  Sam  told  Chess  two  or  three 
times  to  get  out,  and  Chess  said  he  would  not 
get  out,  and  Sam  just  pushed  him  out,  tried  to 
pnsb  him  put,  yoa  know,  and  Cbambers  pulled 
out  a  aix-shooter  and  shot  him;  that  was  all 
there  was  to  it  When  I  saw  him  pull  the  six- 
shooter,  I  started  to  grab  it.  I  was  directly 
behind  Sam,  so  I  could  not  reach  it,  and  be  shot 
bim.  Joe  Caney  was  outside  of  the  car  on  the 
ground.  Sam  did  not  have  a  gun,  only  just  tried 
to  push  bim  out,  was  all.  I  hadn't  taken  but 
three  drinks  while  we  were  in  Boley.  Sam 
gave  me  the  drinks." 

Joe  Caney  testified: 

That  Sam  Wilson  came  to  his  place  a  little 
before  noon.  Jonah  Bear  was  with  him.  "I 
went  with  them  to  the  other  side  of  Boley,  be- 
tween Okemah  and  Boley.  At  Castle,  Chesa 
Cbambers  got  in  the  car.  When  we  got  to 
Boley,  we  stopped  about  20  minutes  and  then 
went  on  west  to  Jimmie  Huchinula,  looking  for 
witneasea  in  the  Ponaey  case,  now  pending  in 
this  court.  A  little  after  4  o'clock,  we  returned 
to  Bdey.  I  was  right  in  front  of  the  car  when 
Sam  Wilson  was  shot  Defendant  was  on  the 
front  seat  on  the  right  side  of  Sam  Wilson. 
Sam  told  him  to  get  out  and  get  in  the  back 
seat:  that  be  wanted  Joe  to  sit  by  him.  That 
is  what  be  said.  Chambers  made  a  whole  lot 
of  talk.  I  saw  Chambers  get  a  gun  out  and 
shoot  Sam.  The  car  was  Sam  Wilson's.  Jonah 
Bear  was  in  the  car."  That  be  was  a  Creek  full- 
blood  and  did  not  drink  whisky.  That  they 
had  been  gone  from  the  car  about  three  hours, 
and  when  they  returned  they  could  not  walk 
good.  That  he  did  not  think  he  could  drire  the 
ear. 

.  John  Owens  testified: 

"I  liye  at  Boley.  I  am  city  marshal.  When 
Chambers  shot  Sam  Wilson,  I  was  sitting  on  the 
sidewalk  in  front  of  the  Masonic  Temple,  and 
the  car  was  just  across  the  street  and  a  little 
angling  to  the  north.  The  first  thing  that  at- 
tracted my  attention  was  some  men  tussling  in 
tiie  car.  It  was  Just  dusk.  I  started  to  get  up 
and  go  over  there,  and  about  the  time  I  started 
a  gun  fired.  I  ran  and  jumped  in  the  front  end 
of  the  car  and  found  a  man  with  his  bead 
down.  I  raised  him  up  and  recc^nized  Sam 
Wilson.  I  asked,  'Who  killed  him?'  Chambers 
was  ritting  right  by  bim  with  a  pistol  in  his 
hand,  and  be  said,  'I  killed  him.'  I  took  bold 
of  the  gun  and  wrenched  it  out  of  his  band. 
Several  others  were  there,  EM  Oraddy,  Beuben 
Tyler,  H.  C.  Cavill,  and  others;  I  can't  name 
them  an.  Two  Indians  were  there.  One,  Jonah 
Bear;  the  other  I  did  not  know.  Chambers 
seemed  to  be  drinking.  I  asked  some  one  to 
call  a  doctor.  Cbambers  at  the  time  was  deputy 
Aerifl." 

H.  C.  CariU  testifled:  That  he  stepped  oat 
at  Spenc^r'a  store  foor  or  five  steps  Ctom 


where  the  shooting'  oebrarred,-  and  i&if-  JonA 
Bear  standing  tip  in  the  back  end  of  thVcar; 
Wilson  and  Chambers  were  sitting  wltt  OUAt 
faces  together  In  the  front  seat,  Mr.  Wilson' 
saying,  'HSet  ont,"  and  Just  then  the  gun 
fired.  / 

Dock  Bamett  testifled  that  be  was  stand- 
ing about  10  or  12  steps  from  the  car  when 
the  gun  was  fired,  and  beard  Sam  Wilson 
tell  Chambers  to  get  in  tiie  back  seat  and  let 
one  of  the  Indians  get  In  the  front  seat  wit]» 
him,  and  Chambers  told  bim  he  did  not  ride 
In  no  damn  man's  back  seat,  and  then  the 
gun  fired. 

Dr.  W.  A.  Paxton  testified  he  was  a  prao- 
ttcing  physldan  at  Boley  for  10  years,  and 
was  called  and  found  Mr.  Wilson  sitting  in  a 
dro<9>ed  position  In  the  car  where  the  chant- 
feur  sits,  saw  that  he  was  shot,  and  fonnd 
he  was  dead.  The  wound  was  in  the  breast, 
through  the  upper  portion  of  the  heart,  and 
death  was  instantaneous. 

Dr.  O.  M.  Bloss  testified  that  be  was  a 
practicing  physician  at  Okemah.  was  called 
to  examine  the  body  of  Sam  Wilson,  and 
foimd  it  in  the  seat  of  his  car,  whldi  was 
standing  In  the  streets  of  Boley,  and  found 
a  gunshot  wound  in  the  breast  Just  beneatli 
the  sternum,  and  the  skin  was  iwwder  burnt. 

For  the  defense,  Wm.  S.  Peters  testjified: 

"^  have  lived  at  Boley  for  seven  or  eight 
years,  practicing  law.  I  knew  Mr.  Wilson  and 
defendant  Chambers  during  that  time.  I  saw 
them  two  different  times  that  evening.  When 
I  left  tiie  office  for  the  evening,  they  were  on 
the  other  side  of  the  street  and  called  me  over 
and  began  to  talk  to  me.  EVom  their  appear' 
ances  I  did  not  want  to  talk  to  them,  and  I  got 
away  from  them  as  qni<^ly  as  I  could  con-; 
veniently.  About  an  hoar  later  I  started  home' 
and  came  in  contact  with  them  again  on  the' 
street,  and  tiiey  began  to  talk  to  me  again;' 
Something  was  said  about  Bradley.  They  dis-. 
cussed  two  different  subjects  with  me,  and  one; 
would  say  to  the  other,  'You  can't  tell  it,'  and' 
one  would  say,  "Let  me  tell  him,'  and  Mr.  WU-' 
son  pushed  Chess  back,  and  he  would  try  t<^' 
talk  to  me,  and  Chess  would  push  him  back' 
and  say  let  him  tell'  me.  The  last  time  I  was; 
leaving  them,  I  bad  walked  about  five  er  six' 
steps,  when  I  heard  Chess  say:  'Ydu  let  toy  gun 
alone.  Ton  don't  know  what  yon  are  doing.' 
Tou  can't  shoot  the  gun.'  I  was  four  or  fivt- 
blocks  away  when  the  ahootlng  took  place." 

(C.  P.  Toung  testifled:  ' 

"I  know  Mr.  Wilson,  and  I  have  kno'wn' 
Chambers  about  46  years.  About  10  minutes ' 
prior  to  tbe  killing,  I  bad  a  conversation  with' 
them.  They  were  both  so  drunk  they  Could 
hardly  walk.  While  they  were  talMng  the  In- 
dian, Jonah  Bear,  came  up.  Mr.  Wilson  asked 
him  if  he  would  carry  bim  home.  He  thought 
he  was  not  in  position  to  carry  himalelf,  that  be- 
could  not  drive  good,  and  he  asked  Jonah  Bear 
if  be  could  drive  the  car,  and  Jonah  said,  'No,', 
and  shook  bis  head.  Mr.  Wilson  made  the  re- 
mark, "There  is  Jonah  Bear,  the  best  damn 
fellow  in  this  ooimtiy,'  and  Oluunbers  ajmbe  np 
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and  said,  "He  ain't  no  better  than  me,  ia  her 
and  Wilson  aaid:  'No,  he  ain't  no  better  than 
you.  I  ain  as  good  a  friend  as  you  got  in  the 
country.'  Chambers  could  beat  Mr.  Wilson 
standing  np." 

Witness  Green  testified  that  Dr.  Bloss 
picked  a  wntch  up  In  the  automobile  and 
gave  It  to  him ;  that  the  watch  belonged  to 
Chambers'  wife. 

As  a  witness  In  his  own  behaU^  the  de- 
fendant testified: 

"My  name  is  Chess  Chambers,  I  am  63  years 
old.  Have  lived  at  Buley  12  years.  I  have 
been  drputy  marshal,  constable,  and  deputy 
sheriff  since  I  have  been  there.  Mr.  Wilson 
was  sheriff  of  Olcfuskee  county  for  4  years,  and 
I  was  his  dpputy  sheriff  at  Boley  during  that 
time.  Between  2  and  8  o'clock  that  day  he 
aski>d  me  at  Castle  to  get  in  the  car  and  ride 
with  him.  We  went  to  Boley,  and  then  went 
4V&  miles  west  of  Boley.  These  Indians  were 
iu  the  car.  We  got  back  to  Boley  between  4 
and  5  o'clock.  I  had  never  had  a  cross  word 
with  Mr.  Wilson  in  my  life.  We  left  the  car  in 
the  street  and  walked  around  the  town  drink- 
ing for  two  or  three  hours.  Mr.  Wilson  bought 
the  whisky.  He  went  to  Turner's  and  asked 
about  the  ballot  box  and  came  back  down  to 
Jouos*  store,  and  Jones  was  not  there.  He 
then  went  to  Turner  and  told  him  he  only  had 
a  few  days  to  get  busy  or  there  would  be  some- 
body up  there  who  wouldn't  let  us  rogister.  and 
we  couldn't  get  to  vote,  and  he  says  that  Woo<l8 
and  O.  II.  Bradley  gets  a  stand-in  with  them 
Democrats  and  there  would  be  somebody  up 
there  that  would  not  let  you  negroes  register 
down  here,  and  said:  The  next  time  I  come  to 
Okemah,  I  am  going  to  run  him  out  of  town. 
You  ni'groes  ought  to  run  him  out.'  Then  be 
Went  back  to  Jones*  place,  and  Jones  was  not 
there,  and  we  started  up  the  street.  He  began 
to  talk  about  Bradley  again,  and  be  aaid:  'Give 
me  that  pistoL  1  will  get  in  the  car  and  go  up 
there  and  run  that  negro  away  this  evening.' 
And  I  said:  'No,  Mr.  Wilson,  don't  do  that. 
Don't  got  into  trouble.'  My  pistol  was  in  my 
hip  pocl<et,  and  I  moved  it  around  on  the  other 
side,  an<l  be  ran  his  hand  around,  and  I  moved 
It  around  this  way.  We  were  on  the  street 
then.  He  had  a  pint  of  whisky,  and  we  finished 
drinking  that.  Then  he  asked  Turner,  'What 
have  you  got  back  there  7*  and  Turner  said, 
'Might  have  a  little  alcohol,'  and  he  said,  'Yon 
want  some  alcohol,  CliesB?  I  said:  'I  dont 
care.  I  might  drink  a  little.'  So  he  drank  sume 
alcohol,  and  I  drank  a  little.  Mr.  Wilson  first 
got  a  pint,  and  me  and  him  and  the  Indian 
drank  that  up.  Then  he  got  some  more.  I  don't 
know  where  he  got  it.  I  drank  every  time  he 
did.  We  were  both  drank.  -  When  I  got  in  the 
car,  be  said,  'I  wish  yon  would  get  in  the  back 
seat  with  that  Indian,'  and  he  says:  'You 
didn't  do  what  I  told  you.  You  know  what  I 
told  you  about  Bradley;  Bradley  and  Hurst 
both  ought  to  be  yoked  together  and  drove  out 
of  the  country.'  And  I  said,  'Mr.  Wilson,  I 
ain't  going  to  get  out  of  the  car  and  let  yon  do 
that.'  About  that  time  he  shoved  me,  and  I 
put  my  hand  on  the  car  to  keep  from  falling 
out ;  and  one  of  the  Indians  was  sitting  behind 
in  the  car.  I  knew  Jonah,  and  the  other  one,  I 
didn't  know  what  hia  name  ia,  he  was  out,  and 


Jonah  was  in  die  seat  behind  and  grabbed  me 
by  the  collar.  Jonah  jumps  up  and  tries  to  get 
me  loose  from  Mr.  Wilson,  and  lir.  Wilson  start- 
ed to  get  the  pistol  I  had,  and  when  he  struck 
the  pistol  handle  I  reached  in  and  moved  it 
around.  I  got  it  out  of  my  pocket  and  started 
to  put  it  in  my  other  pocket,  and  in  the  scuffle 
pulled  the  pistol  off.  I  was  carrying  a  watch 
at  the  time.  Afterwards  Mr.  Green  told  me 
that  Dr.  Bloss  was  up  there  and  found  it  about 
the  car.  I  did  not  shoot  Mr.  Wilson  intentional- 
ly. I  would  not  shoot  him  for  nothing.  I  would 
shoot  my  brother  aa  quick  as  I  would  shoot  Mr. 
WUson." 

Cross-Examinatlon: 

"Q.  You  say  yon  don't  remember  when'^ybn 
lost  your  watch?  A.  No,  sir;  I  didn't  know 
when  I  lost  it.  I  know  when  I  got  out  of  the 
car  I  didn't  have  it.  I  know  when  I  got  in  the 
car  I  had  it;  when  I  got  out  of  the  car  I  didn't 
have  it. 

"Q.  Now,  yon  say  you  were  pretty  drunk  that 
day?    A.  I  was. 

"Q.  And  you  were  sober  enough  to  know  what 
was  happening,  wasn't  yon?  A.  Until  I  got 
drunk,  I  waa. 

"Q.  You  knew  yon  had  a  gun  In  your  hand 
when  you  shot  Sam  Wilson,  didn't  you?  A.  I 
knew  the  gun  in  my  hand  went  off. 

"Q.  You  were  not  so  drunk  bnt  what  yon 
knew  when  you  shot  him?  A.  Well,  he  struck 
it  aruund  here;  he  struck  the  handle  of  it  and 
tried  to  get  qiy  gun. 

"Q.  Now,  as  a  matter  of  fact,  do  yon  say  this 
was  an  accident?  A.  That  ia  all  I  could  aay, 
an  accident 

"Q.  What  kind  of  a  pistol  was  that?  A.  A 
single  action  six-shooter  Colt's. 

"By  the  Court:  Did  Mr.  Wilson  have  bold 
of  the  gun.  Chess?  A.  I  don't  think  that  ho 
did. 

"Q.  Who  cocked  it?  A.  I  don't  know,  air;  in 
the  scuffle  the  gun  cocked  and  went  off." 

The  Instructions  given  submitted  the  Issna 
of  murder  on  the  theory  of  the  state  Chat  tbe 
killing  was  done  deliberately,  and  juatlfica- 
tlon  on  the  theory  of  the  defense  that  it  was 
a  case  of  accidental  shooting,  for  which  de- 
fendant was  not  criminally  res|)onslble. 

Counsel  for  plalntUT  In  error  did  not  rep- 
resent him  npon  tbe  trial.  In  his  brief  he 
does  not  ask  for  a  reversal  of  the  Judgmpnt. 
but  Insists  that  the  evidence  is  Insuffidcnt 
to  warrant  the  extreme  penalty,  and  that 
the  judgment  and  sentence  should  accord- 
Incly  be  modified  by  this  court. 

Tbe  Attorney  General's  brief  condudes  as 
follows: 

"We  say  that  under  our  statntes  this  waa  a 
murder;  and,  while  our  laws  do  not  draw  the 
distinction  as  is  done  in  other  states  brtweea 
murder  in  the  first  and  second  degrees,  it  does 
go  very  far  towards  drawing  a  distinction  be- 
tween different  degrees  of  murder  in  fixing  the 
penalty — it  may  be  life  imprisonment  or  it  majr 
be  death.  We  think  that  this  man  should  have 
a  life  sentence  in  tbe  penitentiary,  instead  of  a 
death  sentence.  We  dislike  very  much  to  dis- 
sent from  the  decision  of  an  honest  jury,  and 
there  is  nothing  in  this  record  that  shows  that 
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they  were  not  an  honest  jary;  bnt.  on  a  fair 
and  complete  reading  of  this  record,  we  are 
forced  to  siigKest  to  this  court  that  it  has  the 
power  to  modify  this  Judgment  under  section 
6003,  Bev.  Laws,  and  we  aslt  that  the  same  be 
done." 

[11  After  8  carefnl  coMideratlon  of  the 
testimony,  we  tbink  It  is  tectanloally  suffldent 
to  snstaln  the  conviction.  The  crime  was  un- 
doubtedly rommitfed,  like  many  others,  un- 
der the  influence  of  intoxicating  liquor,  but 
for  which  the  fatal  shot  would  not  bare 
been  fired.  However,  the  fact  that  dpfend- 
ant  was  somewhat  intoxicated  furuiBbes 
bim  no  excuse. 

Our  Penal  Code  provides: 

"No  act  committed  by  a  person  while  in  a 
state  of  voluntary  intoxication  shall  l>e  doemod 
Ims  criminal  by  roasnn  of  his  having  b<<on  in 
•ocb  condition."    Section  2095,  Rev.  Laws. 

Under  our  Tenal  Code,  first  subdivision, 
section  2.')13,  Itev.  Laws: 

Homicide  is  murder:  "When  pprpetratPd 
without  authority  of  law  and  with  a  i>r(>me<litHt- 
ed  di^sifm  to  (■ff(>ct  the  death  of  the  person  killed, 
or  of  any  other  human  being." 

And  evidence  of  intoxication  is  admis- 
sible to  show  an  absience  of  the  premeditated 
design  to  kill,  for  the  puri>ose  of  deteniiin- 
Inc  whether  (he.  offense  was  murder  or  nian- 
sluuirhter.  and  a  stale  of  intoxicuiion  wiiicb 
will  reduce  honilciUe  from  murder  to  man- 
slaughter In  the  first  d(^gree  niuHt  be  of  such 
a  character  and  extent  as  to  render  the  de- 
fendant inciipniile  of  entertninitis  or  form- 
ing n  deRlgn  to  effect  death,  and  the  question 
is  for  the  Jury  to  determine.  C'headle  v. 
State.  II  OkL  Cr.  506,  149  Pac.  919,  L.  B.  A. 

1915F:.  lan. 

It]  Where  the  premeditated  desipi  or  In- 
tent to  kill  exists  and  the  killing  was  un- 
provoked by  nny  cause  adequate  to  reihice 
the  deirree  of  the  crime  to  manslaughter 
In  the  first  degree,  the  intoxiciition  of  the 
defendant  at  the  time  of  the  act  cannot  af- 
fect the  degree  of  the  crime. 

[SI  If  defendant  whs  solwr  enough  to  form 
the  denigu  to  kill  and  to  deliberate  and  pre- 
roodlttite  this  crime,  then  his  ret<pon!<ll>llity 
is  the  sanie  as  If  be  had  been  perfectly  so- 
ber, and  his  Intoxication  was  voluntary  with- 
in the  meaning  of  tlie  law,  although  the  liq- 
uor was  fumlHlie<1  defendant  by  the  deceased. 

The  record  shows  that  counsel  for  defend- 
ant did  not  reqtiest  instnictlons  as  to  the  law 
of  manslaughter  In  the  first  degree;  yet  we 
think  that,  upon  the  uncontroverted  fncts 
and  circumstances  in  evidence  and  the  testi- 
mony of  d(*feudnnt,  the  court  sliould  have  in- 
structed the  Jury  on  the  subject.  If  defend- 
ant's counsel  had  requested  such  Instruc- 
tions, and  they  bad  lieen  refused  and  excep- 
tions taken,  the  question  would  have  been 
I>roijerly  raised. 

In  a  prosecution  for  mnrder,  it  is  the  do- 


ty of  the  trial  court  to  instruct  on  the  law 
of  manslaughter  if  there  is  any  evidence  that 
the  alleged  crime  might  have  been  done  an- 
der  circumstances  that  wonld  reduce  tta« 
crime  from  murder  to  manslaughter:  bow- 
ever.  It  is  not  reversible  error  for  the  trial 
court  to  omit  to  instruct  upon  some  partico- 
lar  branch  of  the  case  under  the  defendant's 
theory  of  the  case,  when  the  defendant  bad 
not  requested  such  Instructions.  WilUanui 
V.  State,  12  Okl.  Cr.  89,  151  Pac.  800. 

But  we  think  It  Is  a  proper  matter  for  con- 
sideration upon  the  question  as  to  whether 
the  Judgment  should  be  modified. 

(4,61  In  a  capital  case,  ti)e  law  of  oar 
state  in  its  great  humanity  allows  the  Jury, 
after  they  have  first  detenniued  the  ques- 
tion of  guilt,  to  assess  the  punishment, 
which  may  be  death  or  imprisonment  for 
life  at  their  discretion,  and.  even  after  the 
Jury  sny  that  the  defendant  should  suffer 
death,  this  court.  In  furtherhnce  of  Justice, 
has  the  power  to  modify  the  Judgment  to  Im- 
prisonment for  life.    Section  60U3,  Itev.  Lawa 

In  the  case  of  Fritz  v.  State,  8  OkL  Cr. 
342,  128  I>ac.  170,  it  is  said: 

"The  power  of  this  court  to  modify  a  Judg- 
ment inflicting  the  death  penalty  fur  murder  to 
imprisonoirnt  for  life  at  haril  lalmr.  wbi-n  deem- 
ed proper  in  the  furtherance  of  juKtlce,  is  In  nO 
aenie  the  power  of  commutation  of  the  sentence 
uf  the  lower  court.  Commutation  can  be  grant- 
ed only  by  the  chief  ezecative  o{  the  state,  an4 
is  granted  as  a  matter  of  clemency.  The  Judi- 
cial power  to  modify  a  judgment  and  sentence 
and  the  executive  power  to  imnlon.  pantle,  or 
commute  are  wholly  distinct  in  tiielr  nature. 
The  one  is  an  award  of  justice,  and  the  other 
is  an  act  uf  grace.  Commutation  is  a  matter 
of  discretion,  and  may  be  refuxed.  Justice  is 
imperative,  and  must  not  be  denied.  The  fact 
that  the  tSovernor  has  the  power  to  commute 
dues  not  abridge  the  defeudunt's  right  to  a|)|H>al 
to  this  court  for  reUef.  lu  other  wunU,  the 
provision  of  our  criminal  proceilure  act  makes 
it  the  duty  of  this  court  to  review  the  recurd, 
and  in  a  proper  case,  if  necessary  In  the 
furtherance  of  justice,  modify  the  juilgment  so 
as  to  prevent  the  imposition  of  punishment 
which  the  evidence  will  not  warrant." 

In  this  case  we  are  convinced  from  a  care- 
ful examination  of  the  record  tluit  the  evi- 
dence is  Insutticlent  to  warnmt  the  extreme 
|)enalty  of  the  law,  and  for  this  reiuum  the 
Jury  abused  Its  discretion  In  assessing  the 
death  penalty.  While  the  evldein-e  for  the 
state  tends  to  show  that  the  killing  was  de- 
liberutp,  the  undisputed  fnc-ts  are  thnt  defend- 
ant and  the  dec-eased  were  at  all  times  in- 
timate and  familiar  with  each  oilier;  there 
was  no  evidence  of  any  animosity  between 
them. 

While  defendant's  Intoxication  Is  no  ex- 
cuse for  the  crime  committed,  it  is  a  fact 
tending  to  throw  light  on  other  fucts  and 
circumstances  In  the  case,  and  at  most  the 
evidence  tending  to  show  premeditated  de- 
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«ign  to  take  life  Is  very  weak  and  nnsatla- 
factoiy. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  punishment  Imposed  is  ezoessive 
It  appearing  from  the  record  that  no  objec- 
tlona  were  made  or  exceptions  taken  In  the 
case  to  any  mllng  of  the  court,  our  dnty  is 
fully  performed  by  modifying  the  Judgment 
to  the  extent  that  the  sentence  will  be 
changed  from  the  infliction  of  the  death  pen- 
alty to  that  of  imprisonment  in  the  state 
penitentiary  at  hard  labor  for  Ufe. 

As  thus  modified,  the  Judgment  herein  is 
affirmed. 

▲BMSTBONG  and  MATSON.  JJ..  concur. 


at  CHcL  Cr.  04) 

BOTDSTOM  ▼.  8TATD.    (No.  A-8245.) 

(ChiiBinal  Court  of  Appeal*  of  Oklahoma. 
Aug.  12.  1919.) 

(Byttabtit  iy  Editorial  Btaff.) 

GbhUrai.     Law      «=3llS9(S)  —  Apfkai.  — 
;  GoNnjonna  Etidenox. 

A  conTlction  based  on  conflicting  evidence 
win  not  be  diatnrbed  on  appeaL 

Appeal  from  County  Court,  Bryan  Ooonty; 
Xiewis  Paollln.  Judge. 

Bldiard  Boydston,  convicted  of  a  viola- 
tion of  the  prohibitory  liquor  law,  appeals. 
Affirmed. 

.    Victor  0.  PhiUlps,  of  Durant,  for  plaintiff 
In  error. 

The  Attorney  General  and  W.  0.  Hall.  Asst 
Attar.  Gen.,  for  the.  State. 

PBR  CURIAM.  Plaintiff  in  error,  Richard 
Boydston,  was  convicted  in  the  county  court 
of  Bryan  county  on  a  charge  that  he  did  un- 
lawfully transport,  carry,  and  convey  from 
one  place  in  Bryan  county,  the  exact  location 
of  which  Is  unknown,  to  another  place  in 
Bryan  county,  in  the  town  of  Caddo,  near  the 
mail  crane  on  the  Missouri,  Kansas  ft  Texas 
Railway,  and  in  accordance  with  the  verdict 
of  the  Jury  he  was  sentenced  to  be  confined 
for  80  days  in  the  county  Jail  and  pay  a  fine 
of  $50. 

The  sole  question  presented  is  the  sufficien- 
cy of  the  evidence  to  support  the  verdict 
.  Emmlt  Boydston,  the  complaining  witness, 
testified  that  he  was  standing  Just  south  of 
the  depot  at  Caddo  when  the  train  from  the 
south  arrived  about  10  o'clock  at  night,  and 
saw  the  defendant  in  the  door  of  a  coach 
with  a  suit  case  in  his  hand.  When  the  train 
stopped  the  defendant  got  off  and  walked 
about  20  steps  and  laid  the  suit  case  down 
and  walked  back   and  commenced  talking  | 


to  some  men  that  were  standing  there,  and 
witness  picked  up  the  suit  case  and  came 
back  to  where  the  defendant  was,  and  asked 
him  if  it  was  his  suit  case,  and  he  said  it  was 
not  The  suit  case  contained  24  pints  of 
whisky,  and  he  delivered  it  to  the  sheriff. 

The  defendant  testifled  that  be  had  been  to 
Dnrant  and  returned  to  Caddo  on  the  train. 
When  the  train  stopped  he  got  off  at  the 
depot  When  the  train  pnlled  out  Emmlt 
Boydston  came  to  where  he  was  talking  to 
some  men  with  the  grip,  and  asked  him  if  it 
was  his  grip,  and  he  told  him  he  had  no  suit 
case  that  night  and  knew  nothing  of  the 
suit  case.  This  was  all  the  evidence  in  the 
case. 

We  think  upon  this  evidence  it  was  purely 
a  question  of  fact  for  the  Jury  to  determine 
as  to  whether  defendant  had  a  suit  case 
when  he  left  the  train. 

In  cases  of  this  kind  this  court  will  not 
settle  the  conflict  and  reverse  the  Judgment 
upon  the  weight  of  the  evidence. 

The  Judgment  of  the  lower  court  is  tbare- 
fore  affirmed. 


out  OU.  Cr.  117) 
WIUJAMS  et  aL  v.  STATE.    (No.  A— 288T.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  21, 1919.) 

(Bfllabiu  ly  t\e  Oovrt.) 

1.  ConsFiRACT  «=»43(5)  —  IirroBiCAXion  — 
OvEBT  Act. 

Under  the  statute  (aection  2234,  Bev. 
Laws),  the  crime  of  conspiracy  to  commit  a  fel- 
ony or  misdemeanor  is  not  complete  '^mless 
some  act  besides  sucb  agreement  be  done  to 
effect  the  object  thereof,  by  one  or  more  of  the 
parties  to  sncb  agreement"  and,  where  a  con- 
spiracy to  commit  a  crime  is  charged,  it  is  aec- 
essary  that  the  information  contain,  in  addition 
to  an  allegation  of  the  conspiracy  to  commit  the 
particular  crime,  an  allegation  of  some  overt 
act  or  acts  done  in  furtherance  and  pursuance 
thereof. 

2.  GaaaTXAL  LlAW  «=9ll2(3)  — Venux  — Coif- 

SPIBAOT. 

Bill  of  Rights,  i  20,  gives  the  accused  the 
right  of  trial  by  Jury  of  the  county  wherein  the 
crime  shall  have  been  committed.  Our  Code 
of  Criminal  Procedure  (section  5612,  Bev. 
Laws)  provides;  "When  a  public  offense  ia 
committed  partiy  in  one  county  and  partly  in 
another  county,  or  the  acts  or  effects  thereof 
constituting  or  requisite  to  the  offense,  occur 
in  two  or  more  counties,  the  Jurisdiction  is  in 
either  county."  BHd  that,  in  a  prosecution  for 
conspiracy  to  commit  a  crime,  the  overt  act 
may  be  the  sole  basis  of  local  Jurisdiction. 

3.  INOICTMENT  ASO  iNTOSXAIIOir  «»86(1)  — 
JnaiSDICTION— AlXEOATIOHB  AS  TO  CONSPIIt- 
ACT. 

Where  the  Jurisdiction  of  the  court  depends 
solely  upon  an  overt  act  alleged  in  an  inform^-, 
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tion  for  conspiracy  to  commit  a  crime,  it  must 
be  alleged  with  aS  the  definiteness  and  certain- 
ty of  any  other  jurisdictional  fact,  and  the  con- 
nection between  the  overt  act  and  the  con- 
spiracy charged  mnat  be  made  to  appear  specifi- 
cally by  necessary  allegations. 

4.  COKSFIBAOT  <e=»27— "OVKBT  ACT." 

An  "overt  act"  must  be  something  more 
than  evidence  of  the  conspiracy.  It  mnst  be 
an  act  done  by  one  of  the  parties  to  carry  out 
the  intent,  and  it  mnst  t>e  such  as  would  natu- 
rally effect  that  result;  at  least,  it  must  be  * 
step  towards  the  execution  of  the  conspiracy. 

[Bd.  Note.— For  other  definitions,  see'  Words 
and  Phrases,  First  and  Second  Series,  Overt 
Act] 

6.  ABOBTioir  *=»!— Pbegnanct— Statotk. 

Under  the  statute  (section  2436,  Bev.  Laws), 
defining  the  crime  of  abortion,  the  pregnancy  of 
the  female  ia  an  essential  element  of  th«  of- 
fense. 

6.  Cbihiral  Law  «=9ll2(3)  —  Vxiiuz  —  Oon- 

SPIKACT. 

The  conspiracy  alleged  was  to  procure  the 
crime  of  abortion  and  was  entered  into  in  Okla- 
homa county,  and  the  alleged  overt  acts  were 
committed  in  Greer  county.  The  evidence 
showed  that  the  defendants  procured  Maud 
Idarahall,  a  woman  not  shown  to  be  pregnant, 
to  leave  Oklahoma  county  and  go  to  Greer 
county  for  the  purpose  of  setting  a  trap  by 
which  one  Dr.  Border  was  to  be  induced  to  con- 
sent to  perform  an  abortion  on  the  woman, 
Maud  Idarsball,  and  to  induce  him  to  consent 
to  perform  an  abortion  one  of  the  defendants 
informed  Dr.  Border  that  he  would  pay  for  the 
operation,  and  that  the  woman,  Maud  Marshall, 
was  ready  to  receive  advice  to  take  some  medi- 
cine or  substance  to  procure  a  miscarriage,  and 
they  set  up  a  dictagraph  to  take  his  advice. 

Held  that,  in  order  to  constitute  the  crime' 
of  abortion  as  defined  by  the  statute,  the  wo- 
man, Maud  Maraball,  must  have  been  pregnant 
at  the  time  the  alleged  overt  acts  were  commit- 
ted in  Gjreer  county,  and,  there  being  no  evi- 
dence of  an  overt  act  in  furtherance  of  a  con- 
spiracy to  procure  an  abortion  having  been 
committed  in  Greer  county,  the  county  court  of 
Greer  county  did  not  have  Jurisdiction  to  re- 
ceive the  verdict  or  render  the  Judgmenti  ap- 
pealed from. 

Appeal  from  County  Court;  Oreer  Connty ; 
H.  M.  Thacker,  Judge. 

Oy  WlUlams,  B.  V.  Henson,  R.  A.  Balrd,  O. 
P.  Walker,  and  J.  W.  Chambers  were  jointly 
charged,  tried,  and  convicted  of  conspiracy 
to  commit  the  crime  of  abortion,  and  they  a.jy- 
peal.    Reversed. 

Plaintiffs  in  error,  Cy  Williams,  B.  Y.  Hen- 
son,  R.  A.  Balrd,  C.  P.  Walker,  and  J.  W. 
Chambers,  were  jointly  charged,  tried,  and 
convicted  of  conspiracy  to  commit  the  crime 
of  abortion. 

Harry  E.  Stege  testified  that  he  was  super- 
intendent of  the  bureau  of  Identification,  po- 
lice department,  Tulsa,  and  had  held  the 


same  position  in  Oklahoma  City  for  two 
years  and  In  Kansas  City  for  seven  years; 
was  acquainted  with  the  defendants  d  P. 
Walker,  Cy  Williams,  and  B.  V.  Henson; 
that  In  the  month  of  July,  1914,  the  defend- 
ant Walker  asked  him  where  he  could  get  a 
dictagraph,  and  be  told  him  he  thought  he 
could  get  one  from  the  Burns  Detective 
Agency,  at  Kansas  City,  for  him  to  wire 
them,  using  his  name,  and  say,  "Charges 
guaranteed";  that  Walker  said  he  wanted 
the  dictagraph  to  use  on  a  Job  on  the  west 
side  of  the  state ;  a  day  or  two  later,  at  Ok- 
lahoma City,  Walker  told  him  that  Mr.  Hen^ 
son  of  the  Bums  Agency  was  in  Oklahoma 
City;  ttiat  be  met  Henson,  and  talked  with 
him  about  Walker  and  Cy  Williams ;  Henson 
told  him  he  had  the  dictagraph,  but  Walker 
bad  not  yet  deposited  any  money;  that  be 
told  Henson  not  to  worry  about  the  money, 
it  would  be  paid;  that  the  defendant  Walker 
bad  worked  for  the  Lee  Hncklns  Hotel  as  a 
detective,  and  Walker  told  him  that  he  was 
then  working  for  John  Keyea,  who  had  a  lot 
of  electric  light  plants,  street  railways^  ice 
plants,  or  something  of  that  kind. 

W.  T.  Perry,  codefendant,  against  whom 
the  case  had  been  dismissed,  testified  sub- 
stantially as  follows: 

That  Cy  Williams  told  hhn  that  there  was 
a  doctor  in  Western  Oklahoma,  mayor  of  his 
town,  who  was  agitating  the  issuance  of 
bonds  for  a  municipal  light  plant  at  the 
place,  and  he  wanted  to  get  some  dope  on 
bim;  something  that  they  could  quiet  him 
and  make  him  hold  up  on  the  bond  issue. 
That  he  wanted  to  get  some  woman  who  was 
in  the  family  way  and  have  this  doctor  pro- 
duce an  abortion  on  ber  and  have  it  so  ar- 
ranged that  there  would  be  witnesses  to  it, 
and  then  have  it  published  on  this  doctor, 
and  in  that  way  kill  him  politically  and  pro- 
fessionally, and  If  they  could  do  this  that  the 
state  medical  association  would  take  bis  li- 
cense from  him.  That  on  Sunday  night  be- 
fore they  left  Oklahoma  City  on  the  follow- 
ing Tuesday,  Williams  told  him  he  had  every- 
thing fixed  and  the  women  were  at  the  Cedl 
Hotel,  in  charge  of  Mrs.  MltchelL  That  he 
went  to  the  Cecil  Hotel  and  met  these  women, 
and  the  next  day  Williams  told  him  to  have 
the  girls  at  the  Frisco  Station  that  evening 
and  they  would  all  leave  on  the  6  o'clock 
train  for  Chickasha.  Williams  said  he  bad 
given  the  expense  money  for  the  trip  to  the 
defendant  R.  A.  Balrd,  and  Williams  -would 
come  over  the  next  day.  That  he,  with  R.  A. 
Balrd,  Maud  Marshall,  and  Lola  Fulson,  went 
to  Chickasha  that  evening,  the  2l8t  day  of 
July,  he  thought  it  was.  The  next  day  Wil- 
liams came  to  the  hotel  and  told  them  to  get 
ready  to  go  to  Hobart,  saying  be  would  get 
the  tickets,  that  defendant  Balrd  settled  the 
hotel  bill,  and  tb^  left  on  the  train.    That 
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after  supper  that  evening  at  Hobart,  Wll- 
Uan»  told  bim  that  a  party  would  be  there 
that  night  from  Mangum  and  let  him  know 
whether  or  not  he  could  get  Dr.  Border  to 
come  to  Hobart,  and  that  night  about  12 
o'clock  he  was  standing  with  Williams  In 
front  of  the  hotel  when  an  automobile  stop- 
ped, and  a  man  got  out  and  asked  If  there 
was  a  man  by  the  name  of  WlUiams  from  Ok- 
lahoma City  there.  Williams  said,  "Here  I 
am,"  and  this  man  and  Williams  walked  back 
to  the  automobile. 

After  talking  awhile,  Williams  came  back, 
and  said  "these  parties  say  tbey  could  not 
get  Dr.  Border  to  come  to  Hobart";  that  he 
thinks  that  the  defendant  Chambers  was  the 
man  that  asked  for  Williams.  The  next 
morning  Williams  bought  the  tickets,  and 
they  all  went  to  Altus.  There  he  first  met 
the  defendant  Henson  and  helped  him  to  set 
up  the  dictagropb  in  the  girls'  room  at  the 
hotel.  Then  Williams  came  in  with  the  girls 
and  said  he  would  send  Balrd  to  Mangum  and 
arrange  to  hare  Dr.  Border  come  to  Altus 
that  night  About  midnight  Williams  said 
Balrd  had  telephoned  from  Mangum  that  be 
could  not  get  Dr.  Border  to  come  to  Altus. 
The  next  morning  the  party  left  Altus  and 
went  to  Mangum,  stopping  at  the  Harris 
House.  The  girls  were  assigned  rooms  IS 
and  19.  That  they  set  up  the  dictagraph  in 
room  19,  and  found  that  It  worked  all  right 
In  about  a  half  hour  Williams  came  to  the 
door  of  room  19  and  said:  "We  have  been 
tipped  off.  Take  the  dictagraph  out  of  here." 
They  took  It  down  and  put  It  In  a  suit  case 
and  took  the  suit  case  to  Henson's  room.  In 
a  half  hour,  about  10  o'clock,  some  one 
knocked  on  the  door,  and  he  opened  it,  and 
Dr.  Border  came  In  and  said  he  had  an  ap- 
pointment with  Mr.  Balrd  to  meet  him  there 
at  that  time  and  examine  a  young  lady  who 
was  in  trouble,  and  asked  which  one  it  was. 
Lola  Fulson  told  him  It  was  Maud  Marshall. 
Dr.  Border  asked  her  If  she  was  In  the  family 
way,  and  she  said  she  was,  and  he  asked  her 
how  far  along,  and  she  said  about  six  weeks 
or  two  months,  but  that  she  did  not  want  to 
be  examined  that  night  Dr.  Border  walked 
out,  and  In  a  few  minutes  the  officers  came  In 
and  arrested  them. 

J.  J.  Long  testified  that  he  was  proprietor 
of  the  Nash  Hotel  at  Hobart;  that  Cy  Wil- 
liams registered  from  Oklahoma  City  at  that 
time,  and  there  was  with  him  two  other  men 
and  two  women;  that  the  defendant  Balrd 
was  one  of  the  party  and  registered  by  the 
name  of  "Pat  Murphey." 

Stansell  Whiteside  testified: 

That  he  was  court  reporter  of  the  twenty- 
fifth  Judicial  district  Was  In  Altus  on  the 
25th  day  of  July,  and,  in  response  to  a  tele- 
phone call  from  R.  A.  Balrd,  went  to  the 
hotel,  and  Balrd  Introduced  bim  to  Cy  Wil- 
liams, who  said  he  wanted  to  employ  him  to 


take  a  Gonvorsatlon  over  a  dictagraph,  and 
asked  him  to  oome  back  that  evening,  and 
that  evening  at  8  o'clock  he  went  to  the  Ori- 
ent Hotel,  and  Williams  was  talking  to  a  man 
that  he  has  known  since  as  Perry.  That  Wil- 
liams took  him  to  his  room  and  started  to  ad- 
Just  the  dictagraph,  but  could  not  get  the  ear 
piece  right,  and  said,  "I  have  an  expert  here 
with  me."  That  he  went  out,  and  he  came 
back  with  Mr.  Henson.  In  about  30  minutes 
Williams  appeared  and  said:  "Well,  the 
thing  is  off  to-night  We  will  see  you  to- 
morrow." That  he  told  Mr.  Henson  that  he 
was  official  court  reporter,  and  could  not  af- 
ford to  get  Into  anything  illegitimate,  and 
Henson  pointed  to  the  card  on  the  dicta- 
graph, and  said: 

"William  J,  Bums  Dictagraph.  Ton  need  not 
worry.  It  is  perfectly  legitimate.  I  don't 
know  what  these  people  are  up  to,  but,  so  far 
as  mine  nnd  your  work  is  concerned,  it  is  i)er- 
fectly  legitimate." 

That  he  also  asked  Willlanu  when  he  was 
talking  to  him,  and  Williams  said,  "It  is  per- 
fectly legitimate."  That  the  next  day  a  par- 
ty saying  he  was  R.  A.  Baird  called  him  on 
the  telephone,  and  wanted  him  to  come  to 
Mangum,  saying: 

"These  parties  left  Altos  this  morning  unex- 
pectedly. Just  take  the  bus  and  come  to  the 
Harris  Hotel." 

That  evening  he  went  to  Mangum,  and  the 
defendant  Williams  was  sitting  in  front  of 
the  hotel  when  he  arrived  on  the  bus.  That 
after  supper  he  walked  around  the  square 
and  met  Dr.  Border,  and  talked  to  him  a  few 
minutes,  and  then  returned  to  the  hoteL 
Williams  was  in  the  lobby  and  told  him  to  go 
to  room  19.  There  defendant  Henson  asked 
him  to  help  set  up  the  dictagraph.  They 
tried  the  machine,  and  it  worked  ail  right, 
and  they  sat  down,  and  he  said  to  Henson. 
"Is  Dr.  Border  in  this  deal  In  any  way?"  and 
Henson  did  not  answer,  and  he  said: 

"I  snppose  Dr.  Border  Is  onto  the  deal,  what- 
ever it  is,  for  I  met  liim  hert  on  the  itreet 
and  talked  to  bim." 

Henson  said,  "Do  you  know  him?"  He 
said,  "Yes."    Henson  said: 

"Yon  had  better  stay  here  la  yonr  room  and 
not  go  out  They  are  liable  to  tumble  onto  this 
deal." 

Williams  came  In  and  said  aomethlng,  and 
Henson  asked:  "Who  is  the  sheriff  here? 
What  kind  of  a  fellow  is  he?"  I  said,  "Hugh 
Tittle" ;  he  is  all  right  and  will  protect  you 
in  any  legitimate  proposition,  and  he  said, 
"Well,  the  deal  is  all  off."  I  said.  "Mr.  Hen- 
son, If  it  is  all  over,  you  won't  mind  telling 
me  what  you  were  going  to  do."    He  said: 

"You  need  not  worry  over  the  legitimacy  of 
it  The  atate  medical  association  has  an  idea 
there  i«  some  crooked  medical  work  gomg  on 
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down  here.  There  are  some  doctor*  down  here 
producing  abortions,  and  we  ]nat  wanted  to  see 
U  this  fellow  is  doing  any  of  it,  or  U  this  fel- 
low would  fall  for  it" 

That  be  went  to  his  room,  and  Dr.  Border 
with  a  six-shooter  In  bis  band  and  four  or 
Are  deputy  sheriffs  appeared,  searched  him, 
and  searched  his  grip. 

C.  A.  Stubbs  testified: 

He  bnd  been  acquainted  with  the  defend- 
ant J.  W.  Chambers  several  years.  That  be 
met  him  on  the  street  In  Mangum  a  few  days 
before  these  parties  arrlred  at  the  Harris 
Hotel,  and  Chambers  said: 

"Dr.  Border  is  butting  into  STerybody's  bnsi- 
ness.  He  is  fighting  the  light  plant  people.  He 
ia  fighting  these  doctors.  But  there  was  a 
bnnch  after  him  now  that  would  get  him,  and 
it  would  not  be  long  before  they  would." 

Tbnt  Chambers  was  manager  of  the  Man- 
gam  ESectric  Light  Company. 

Dr.  C.  P.  Border  testified: 

That  be  was  a  physician  and  surgeon, 
eonnty  health  officer,  and  mayor  of  the  dty 
Of  Mangum,  that  be  had  known  defendant 
Chambers  at  Mangum  six  or  seven  years. 
That  the  defendant  C.  F.  Walker  was,  as  be 
understood  It,  secretary  of  the  Mangnm 
Electric  Light  Company.  That  the  defend- 
ant Balrd  called  him  on  the  telephone  about 
a  week  before  these  defendants  appeared  at 
Mangum,  and  stated  that  he  was  at  the 
Lee  Hucklns  Hotel  at  Oklahoma  City,  and 
asked  blm  to  come  to  Oklahoma  City  that 
night.  That  he  had  a  snrgtcal  case  he  want- 
ed blm  to  operate  upon,  and  he  told  Baird 
that  he  was  very  busy,  and  if  he  had  a 
snrgical  case  the  proper  place  for  that  was 
in  the  hoRpital,  and  Bulrd  said  he  would  re- 
port to  him  later.  That  a  few  days  later 
Baird  came  to  hla  hospital  in  Mangum  and 
told  him  the  patient  tliat  he  wanted  him  to 
we  at  the  Lee  Hucklns  Hotel  was  now  at 
Altus,  and  be  offered  blm  $S0  to  go  there 
and  perform  an  abortion.  That  the  girl's 
name  was  Mand  Marshall,  and  he  refused 
to  go  to  Altus  with  him.  That  the  next 
morning  Baird  again  appeared  at  the  hospi- 
tal and  told  him  that  he  had  arranged  for 
these  people  to  come  to  Mangum,  and  they 
would  be  at  the  Harris  Hotel,  and  wanted 
the  operation  performed  there  that  night  at 
11  o'clock.  He  said  she  was  a  iioor  girl  and 
it  was  a  charity  case;  that  he  bad  been  a 
minister  of  the  gospel  and  Imew  what  sym- 
IMthy  was  for  a  girl;  that  this  girl  had 
some  single  sisters  that  she  had  to  care  for 
and  their  reputation  would  be  ruined;  that 
be  had  devoted  bis  time  to  charity  work  and 
doing  good  for  others,  and  he  would  pay 
950  for  the  operation. 

That  night  be  went  to  the  Harris  Hotel 
and  Inquired  for  Balrd,  and  be  came  down 
in  the  lobby,  and  he  asked  Baird  if  he  was 
ready,  and  Balrd  said:  "No,  I  am  uneasy. 
fniere  are  some  officers  about  this  place.  We 
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want  to  be  carefoL"  He  said  to  Baird, 
"Let's  go  out  and  see  what  they  are  doing 
now,"  and  they  walked  out,  and  he  told  the 
officers  to  take  charge  of  Balrd  and  put  him 
in  jail.  That  he  then  went  to  the  room 
where  the  other  parties  were  supposed  to  be, 
and  in  the  room  was  Maud  Marshall,  Lola 
Fulson,  and  W.  T.  Perry.  That  he  asked 
which  was  Maud  Marshall,  and  a  girl  lying 
on  the  bed  said  she  was  Maud  Marshall, 
and  he  a«ked  her,  "Are  yon  pregnantT'  and 
she  said,  "Yes,  sir,"  and  he  told  her,  "I 
am  the  doctor  that  was  to  operate  on  you," 
and  she  said:  "I  am  not  ready.  I  have  de- 
cided to  pnt  that  off  until  In  the  morning." 
That  he  left  the  room  and  noticed  the  of- 
ficers in  the  hall,  that  he  bad  stationed  there 
for  the  purpose  of  arresting  these  parties. 
That  he  had  a  g^m  In  his  liand  and  met 
Stansel  Whiteside,  pointed  it  at  him,  and 
asked  him  what  be  was  doing  there,  then 
entered  the  other  room  and  held  bis  gun  on 
Cy  Williams  and  Henson  and  told  them  to 
put  their  bands  up,  and  told  the  officers  to 
search  them  and  arrest  them.  That  they 
took  a  couple  of  pistols  from  them  and 
found  the  dictagraph  in  the  suit  case.  That 
at  the  time  a  bond  issue  was  pending  In  the 
dty  of  Mang^im  for  the  purpose  of  building 
a  municipal  light  plant  and  an  ice  plant 
also,' and  as. mayor  of  the  town  be  was  ad- 
vocating the  bond  issue,  and  the  Mangum 
Electric  Light  Company  was  taking  an  ac- 
tive part  In  opposing  the  voting  of  the  bonds. 
Myrtle  Lucile  Mitchell  testified: 
That  she  resided  at  Oklahoma  City.  Was 
acquainted  with  defendant  Cy  Williams; 
met  him  on  the  street  there,  and  he  said: 

"We  have  some  work,  and  we  can  make  a 
barrel  of  money.  I  want  you  to  get  a  girl  that 
is  pregnant  to  go  over  and  catch  an  old  doctor 
in  the  western  part  of  the  state  that  is  an  abor- 
tionist." 

That  she  said,  "tliat  looks  crooked  to  me," 
and  he  said: 

"It  is  perfectly  legitimate.  Those  furnishing 
the  money  want  to  get  him  ont  of  the  country." 

That  she  walked  down  the  street  and 
met  Lola  Fulson,  and  she  said: 

"Maud  Marshall  is  down  at  Pnrcell,  and  she 
is  that  way,  and  would  be  awful  glad  to  get  rid 
of  it." 

And  the  next  morning  Lola  Fulson  called 
her  and  said,  "Maud  Marshall  is  here,"  and 
she  went  and  met  them  and  went  with  the 
girls  to  a  lawyer's  office  to  meet  Cy  Wil- 
liams, and  there  she  Introduced  the  girls  to 
him.  He  asked  Maud  Marshall  if  she  was 
pregnant,  and  she  said  she  was,  and  he  said 
they  were  going  to  get  that  doctor  to  come 
there ;  that  be  was  in  the  city  that  day,  and 
they  would  get  him  and  pull  this  off  at 
Oklahoma  City.  That  later  Williams  told 
her  they  would  liave  to  go  out  of  town  to  do 
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this  work  and  would  have  to  go  to  Kansas 
City  for  a  dictagrai>b,  and  she  told  him  that 
Mr.  Stege  at  Tulsa  had  one.  That  WUliama 
told  her  be  would  give  her  $500  and  give 
the  girls  a  hundred  each.  That  the  next 
time  she  phoned  the  girls  they  were  gone. 

The  state  rested,  and  counsel  for  the  de- 
fendants and  for  each  of  them  moved  the 
court  to  Instruct  the  Jury  to  return  a  verdict 
of  not  guilty,  for  the  reason  ttiat  the  testi- 
mony adduced  by  the  state  falls  to  establish 
or  prove  the  allegations  of  tbe  information, 
wlilch  motions  were  overruled,  and  excep- 
tions allowed. 

For  the  defense  Maud  Marshall  testified: 
That  she  was  in  Mangum,  at  the  Harris 
Hotel,  on  July  25,  1914,  and  was  there  ar- 
rested with  the  other  parties  connected  with 
the  case.  That  she  was  not  pregnant  in  the 
month  of  July,  1014.  That  Dr.  Border  came 
to  the  room  where  she  and  Lola  Fulsoa  and 
Mr.  Perry  were,  and  said,  "I  want  to  see 
Miss  Maud  Marshall.  Mr.  Balrd  sent  me 
here  to  see  her."  That  she  said  to  him: 
"I  can't  see  you  now.  I  will  see  you  later." 
That  she  did  not  say  to  him  there  that  she 
was  pregnant  and  so  many  weeks  gone. 
She  was  then  asked  if  her  monthly  sickness 
came  on  while  she  was  in  the  county  Jail 
at  Mangum.  Counsel  for  the  state  objected 
on  the  ground  "that  it  was  immaterial 
whether  this  woman  was  pregnadt  or  not." 
The  court  sustained  this  objection.  That 
she  knew  tbe  witness  Mrs.  Mitchell,  but  not 
by  that  name.  That  she  did  not  tell  Mrs. 
Mitchell  prior  to  the  25th  day  of  July,  1914. 
that  she  was  pregnant,  and  that  she  did  not 
agree  or  consent  at  any  time  to  have  an 
operation  performed  on  her. 

Cross-examined,  she  stated  tbat  her  age 
was  22  years;  that  she  came  to  Mangum 
with  Mr.  Williams,  Mr.  Balrd,  Mr.  Perry, 
and  Miss  Fiilson;  that  they  wanted  her  to 
come  here  to  have  Dr.  Border  perform  an 
operation;  tbat  they  did  not  explain  to  her 
exactly  how  it  was,  but  said  we  would 
know  when  we  got  there ;  that  a  day  or  two 
after  ber  arrest  she  told  tbe  county  attor- 
ney and  Mr.  Pruiett,  In  the  presence  of  Mr. 
Daws,  tbat  she  was  not  in  the  family  way; 
tbat  she  was  not  at  any  time  In  the  family 
way. 

Lola  Fulson  testified:  that  she  was  pres- 
ent with  Maud  Marshall  and  Mr.  Perry, 
when  Dr.  Border  came  to  their  room  in  tbe 
Harris  HoteL  Tbat  Dr.  Border  said  be 
called  to  see  Maud  Marshall.  She  did  not 
remember  what  was  said,  but  she  knew  tbat 
Maud  Marshall  was  not  pregnant  and  stat- 
ed tbe  reasons.  That,  as  she  understood  it, 
they  were  there  to  see  Dr.  Border,  and  tbat 
Dr.  Border  was  to  make  an  examination 
and  consent  to  perform  an  abortion,  and 
they  were  to  catch  him  and  show  blm  up. 

The  foregoing  Is  a  substabtial  statement 
ot  tbe  evidence  in  the  case. 


Ben  F.  Williams,  of  Norman,  and  Bur- 
well,  Crockett  &  Johnson,  of  Oklahoma  City, 
for  plaintiffs  In  error  Henson,  Walker,  and 
Chambers. 

Ben  F.  Williams,  of  Norman,  for  other 
plaintiCTs  in  error. 

The  Attorney  General  and  R.  McMillan 
and  W.  C.  Hall,  Asst.  Attys.  Gen.,  and  A.  R. 
Garrett,  Co.  Atty.,  of  Mangum,  for  tbe 
State. 

DOYLB,  P.  J.  (after  stating  tbe  facts  as 
above).   Tbe  Information  in  the  case  charged: 

"That  heretofore,  to  wit,  on  or  abont  the 
2Stb  day  of  July,  1914,  in  the  county  of  Greer, 
state  of  Oklahoma,  Cy  Williams,  B.  V.  Benson, 
B.  A.  Baird,  0.  P.  Walker,  Maud  Marshall, 
Lola  Fulson,  J.  W.  Chambers  and  W.  T.  Ferry, 
did  then  and  there  milawfuUy,  willfully  and  fe- 
loniously, conspire,  agree  and  confederate  to- 
gether to  commit  the  crime  of  procnring  the 
miscarriage  of  a  pregnant  woman,  said  miacar- 
riage  not  being  necessary  to  preserve  the  Ufe 
of  said  pregnant  woman,  and  in  furtherance, 
and  in  pursuance  of  said  agreement,  they  pro- 
cured Maud  Marshall,  a  woman,  whom  they  be- 
lieved to  be  pregnant,  to  leave  Oklahoma  City, 
in  tbe  state  of  Oklahoma,  and  come  to  Man- 
gum, in  tbe  county  of  Greer,  state  of  Oklahoma, 
and  secured  rooms  at  the  Harris  Hotel,  and 
bad  tbe  said  Maud  Marshall  placed  therein  for 
the  purpose  and  with  the  intent  of  having  a 
physician  to  advise  said  Maud  Marshall  to  take 
medicine,  drug  or  substance  or  submit  to  the 
use  of  some  instrument  to  effect  a  miscarriage 
on  the  said  Maud  Marshall,  said  miscarriage 
not  being  necessary  to  preserve  the  life  of  said 
Maud  Marshall;  and  in  furtherance  of  said 
agreement  and  conspiracy  they  secured  the 
service  of  Q.  F.  Border,  a  physician  and  sur- 
geon residing  in  said  city  of  Mangnm,  to  advise 
said  Maud  Marshall  to  take  some  medidne, 
drag  or  substance,  or  submit  to  tbe  use  of  some 
instrument  to  effect  said  miscarriage  and  pro- 
duce the  same;  and  in  furtherance  of  said 
agreement  and  conspiracy  the  defendants  se- 
cured rooms  at  the  Harris  Hotel  in  said  city  of 
Mangum  and  had  said  Maud  Marshall  placed  in 
said  rooms  and  informed  the  said  O.  F.  Border 
that  the  said  Maud  Marshall  was  ready  to  re- 
ceive said  advice  or  to  have  said  instrument 
used  in  procnring  said  miscarriage. 

"And  the  defendants  did  then  and  there,  in 
the  manner  and  form  as  aforesaid,  unlawfully, 
willfully  and  feloniously  commit  the  crime  of 
conspiracy  as  defined  in  tbe  first  subdivision 
of  section  2232  of  the  Revised  Laws  of  Okla- 
homa of  1910,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state." 


A  demurrer  to  tbe  information  on  tbe 
ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  public  offense  was  duly  filed, 
overruled,  and  exception  allowed. 

On  motion  of  the  county  attorney,  tbe  case 
against  W.  T.  Perry,  Lola  Fulson,  and  Maud 
Marshall  was  dismissed. 

Upon  the  trial  tbe  verdict  of  the  Jury  was 
as  follows: 
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"We,  the  Jury  Impaneled  and  iwom  to  try 
the  issues  in  the  above-entitled  cause,  do,  npon 
oar  oaths,  find  the  following  defendants:  Cy 
WiUiams,  B.  V.  Henson,  B.  A.  Baird,  C.  P. 
Wallcer,  and  J.  W.  Ohambera— guilty,  and  leave 
their  punishment  to  be  fixed  by  the  coart." 

Motions  for  new  trial  and  In  arrest  of 
Judgment  were  duly  filed,  and  OTermled,  and 
the  conrt  sent^iced  each  of  the  said  defend- 
ants to  be  confined  In  the  county  Jail  for 
flTe  months  and  to  pay  a  fine  of  $500. 

To  reverse  the  judgments  rendered  on  the 
verdict,  an  appeal  was  duly  perfected. 

[1-4]  Various  errors  are  assigned  npon  the 
record,  and  the  questions  presented  have  been 
ably  and  elaborately  argued  by  connsd  on 
both  sides,  both  orally  and  In  the  briefa 
However,  it  is  neither  important  nor  neces- 
sary to  consider  more  than  one  or  two  of  the 
questions  presented.  Counsel  for  plaintiffs 
in  error  contend  that  the  information  is  In- 
aaflSdent  to  charge  a  conspiracy  to  commit 
the  crime  of  abortion,  in  that  it  fails  to  al- 
lege that  the  woman  therein  named  was  preg- 
nant. It  is  further  contended  that  the  con- 
spiracy alleged  in  the  information  was  not 
proved.  In  that  there  was  no  evidence  of  overt 
acts  in  pursuance  of  and  to  effect  the  object 
of  the  conspiracy.  In  this  connection,  whUe 
the  question  of  Jurisdiction  was  not  challeng- 
ed in  the  trial  court,  the  question  Is  raised  in 
this  court  The  following  are  the  provisions 
of  the  Penal  Code  upon  which  the  informa- 
tion was  based: 

Section  2232,  Rev.  Laws: 

"If  two  or  more  persons  conspire,  either: 
Vint,  to  commit  any  crime;  or,  second,  falsely 
and  malidonsly  to  indict  another  for  any  crime, 
or  to  procure  another  to  be  charged  or  ar- 
rested for  any  crime;  or,  third,  falsely  to  move 
or  mfilnt^fa  any  suit,  action  or  proceeding;  or, 
fonrth,  to  cheat  and  defraud  any  person  of  any 
proper^  by  any  means  which  are  in  themselves 
criminal,  or  by  any  means  which,  if  executed, 
would  amount  to  a  cheat  or  to  obtaining  money 
or  property  by  false  pretenses;  or,  fifth,  to 
commit  any  act  injurious  to  the  public  health, 
to  public  morals,  or  to  trade  or  commerce,  or 
for  the  perversion  or  obstruction  of  justice  or 
the  due  administration  of  the  laws— they  are 
guilty  of  a  misdemeanor." 

Section  2234,  Rev.  Laws: 

"No  agreement  to  commit  a  felony  or  to  com- 
mit a  misdemeanor  amounts  to  a  conspiracy, 
unless  some  act  besides  such  agreement  be 
done  to  effect  the  object  thereof,  by  one  or 
moref  of  the  parties  to  such  agreement" 

Section  2436,  Rev.  Laws: 

"Any  person  who  administers  to  any  preg- 
nant woman,  or  who  prescribes  for  any  such 
woman,  or  advises  or  procures  any  such  woman 
to  tal(e  any  medicine,  drug  or  substance,  or 
uses  or  employs  any  instrument,  or  other  means 
whatever,  with  intent  thereby  to  procure  the 
niiscarriage  of  such  woman,  unless  the  same  is 
necessary  to  preserve  her  life,  is  punishable 
by  imprisonment  in  the  penitentiary  not  exceed- 


ing three  years,  or  in  a  county  Jafl  act  exceed- 
ing one  year." 

It  to  averred  In  the  Information  that  it 
charges  a  "conspiracy"  as  defined  by  the  first 
subdivision  of  section  2232,  supra,  and  the 
case  was  entirely  regarded  In  the  court 
below  and  was  tried  and  submitted  upon  the 
theory  that  the  information  charged  only  a 
conspiracy  to  procure  an  abortion  on  the 
particular  female  therein  named.  The  inform 
matlon  charges  that  the  defendants  did  "con- 
spire, agree  and  confederate  together  to  com- 
mit tho  crime  of  procuring  a  miscarriage  of 
a  pregnant  woman,  said  miscarriage  not  be- 
ing necessary  to  preserve  the  life  of  said 
pregnant  woman."  The  record  shows  that 
the  court  refused  instructionB  requested  by 
the  defendants,  to  the  effect  that  the  Jury 
must  find  that  the  woman,  Maud  Bfarshall, 
was  a  pregnant  woman  before  they  would  be 
warranted  in  convicting  them,  and  that  the 
court  sustained  objections  to  evidence  offered 
showing  or  tending  to  show  that  the  woman, 
Maud  Marshall,  was  not  at  any  time  preg- 
nant, on  the  theory  that  It  was  Immaterial  as 
to  whettier  or  not  she  was  In  fact  pregnant 

To  sustain  the  verdict  and  Judgments  of 
conviction,  the  state  relies  upon  the  case  of 
Queen  v.  Whitchurch  et  al.,  as  reported  in 
8  Am.  Crim.  Rep.  1.  Tbe  Whitchurch  Case 
was  an  indictment  charging  a  woman  who 
was  not  In  fitctwith  child  with  conspiring 
with  others,  all  believing  her  to  be  preg- 
nant, to  procure  an  abortion  on  herself  The 
court  held  the  prosecution  would  lie.  The 
statute  npon  which  the  prosecution  was  bas- 
ed appears  In  the  official  report  24  Q.  B.  D. 
420.    nie  language  ot  the  Bngll^  statute  is: 

"Whosoever  with  intent  to  procure  a  miscar- 
riage of  any  woman,  whether  she  be  or  be  not 
with  child,  shall  unlawfully  administer  to  ber  or 
cause  to  be  taken  by  her  any  poison  or  other 
noxious  thing,  or  shall  unlavrfuUy  use  any  in- 
strument or  other  means  whatsoever  with  the 
lilce  intent,  shall  be  guilty  of  a  felony." 

The  Dominion  of  Canada  and  the  states  of 
Massachusetts,  Maryland,  Florida,  and  Iowa 
have  enacted  statutes  similar  to  the  Eng- 
lish statute. 

Under  section  24S6,  supra,  the  pregnancy 
of  the  female  is  an  essential  dement  of  the 
offense.  It  follows  that  the  doctrine  of  the 
Whitchurch  Case  is  not  in  point,  and  deci- 
sions based  on  similar  statutes  have  no  ap- 
plication to  the  Instant  case. 

As  to  the  position  that  the  county  court  of 
Greer  county  was  without  Jurisdiction,  the. 
defendants  by  their  counsel  In  their  argument 
say: 

"Assuming  for  the  purpose  of  argument  only, 
that  the  information  and  evidence  may  be  held 
sufficient  to  show  a  conspiracy  to  produce  an 
abortion,  we  contend  that  there  is  an  entire 
lack  of  evidence  of  any  overt  act  in  Greer 
county  under  any  theory  of  the  case,  and  dear- 
ly an  overt  act  in  Greer  county  would  be  necea-^ 
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sarjr  to  confer  Jnriadictioii  <m  the  county  oonrt 
of  that  county." 

Under  the  statute,  2234,  supra,  tbe  crime 
of  conspiracy  to  commit  a  felony  or  misde- 
meanor Is  not  complete  "unless  some  act  be- 
sides such  agreement  be  done  to  effect  the 
object  thereof,  by  one  or  more  of  the  par- 
ties to  such  agreement,"  and,  where  a  con- 
spiracy to  commit  a  crime  is  charged,  it  \b 
necesiiary  that  the  information  contain,  in 
In  addition  to  an  allegation  of  the  conspiracy 
to  commit  the  partitmlar  crime,  an  allega- 
tion of  some  overt  act  or  acts  done  in  fur- 
therance and  pursuance  thereof.  It  will  be 
observed  that  the  statute  making  the  overt 
act  an  essential  element  of  the  crime  does 
not  aprily  to  all  conspiracies,  but  only  to 
those  which  have  for  their  object  the  com- 
mlRslon  of  a  crime. 

The  uncontroverted  evidence  i>  that  the 
conspiracy  was  formed  and  entered  into  in 
Oklahoma  county  and  the  alleged  overt  acts 
were  committed  in  Greer  county.  It  is  well 
settled  that  a  prosecution  for  conspiracy 
to  commit  a  crime  may  be  had  in  any  Juris- 
dictiou  wherein  an  overt  act  in  pursuance  of 
the  conspiracy  is  committed.  The  rule  rests 
on  the  reason  that  each  overt  act  is  deemed 
a  renewal  of  tbe  conspiracy.  Thus  in  People 
V.  Mather,  4  Wend.  231,  21  Am.  Dec  122,  it 
was  said: 

"The  law  considers  that,  wherever  they  act, 
there  they  renew,  or.  perhaps,  to  speak  more 
properly,  they  continne  their  aRreement,  and 
this  flRreement  is  renewed  or  continued  as  to 
all  whenever  any  one  of  them  does  aa  act  in 
furtherance  of  their  common  design." 

And  see  Hj-de  ▼.  U.  S..  225  U.  S.  347.  32 
Sup.  Ct  703,  66  L.  Ed.  1U4,  Ann.  Caa.  1914A, 
614. 

Tbe  question  te  whether  the  overt  acts 
alleged  and  the  proof  thereof  were  sufflrlent 
to  give  the  county  court  of  Greer  county 
Jurisdiction. 

The  constitutional  guaranty  gives  the  ac- 
cused the  right  of  trial  by  Jury  of  the  county 
wherein  the  crime  shall  have  been  coiuniltted 
(IfUl  of  Rights,  {  20).  nnd  our  Code  of  Crimi- 
nal  Procedure  provides  that — 

"When  a  public  offense  is  committed,  partly 
in  one  county  and  partly  In  another  county  or 
tbe  acts  or  efTerta  thereof  constituting  or  requi- 
site to  the  offense,  occur  in  twu  or  more  coun- 
ties, the  Jurisdiction  is  In  either  county."  Sec- 
tion 6012,  Rev.  Laws. 

Under  tbe  statute  (section  2234,  Rev. 
Laws),  the  crime  of  conspiracy  is  not  com- 
plete without  the  commission  of  an  overt 
act.  Therefore  the  overt  act  may  be  the  sole 
basis  of  local  Jurisdiction.  However,  it  must 
be  something  more  than  evidence  of  the  con- 
spiracy. It  must  be- an  act  to  effect  its  ob- 
ject 

The  overt  acts  alleged  are  that  the  de- 
fendants "procured  Maud  Marshall,  a  woman 


whom  they  believed  to  be  pregnant,'  to  leave 
Oklahoma  City  and  come  to  Mangum,  In  the 
county  of  Greer,  and  there  secured  rooms 
and  bad  the  said  Maud  Marshall  placed 
therein  for  the  purpose  and  with  tbe  intent 
to  have  a  physician  to  advise  said  Maud  Maiv 
shall  to  take  medicine,  drug,  or  substance, 
or  submit  to  the  use  of  some  instrument  to 
effect  a  miscarriage  on  the  said  Mnnd  Mar> 
shall,"  and  In  furtherance  of  said  ronsplratr 
"secured  the  service  of  O.  F.  Border,  a  phy- 
sician and  surgeon  residing  in  the  said  city 
of  Mangum,  to  advise  the  said  Maud  Mar- 
shall to  take  medicine,  drug  or  sul)stance  or 
submit  to  tbe  use  of  some  instrument  to 
effect  the  said  miscarriage  and  produce  the 
same,  and  informed  the  said  G.  F.  Border 
tbe  said  Maud  Marshall  was  ready  to  receive 
said  advice  or  to  have  said  instrument  used 
to  produce  said  miscarriiige." 

[6,  61  Nowhere  In  the  information  is  It  «!• 
leged  that  tbe  woman,  Maud  Marslinll,  was 
In  fact  pregnant,  and  there  was  no  competent 
testimony  tending  to  siiow  that  the  def<>ud- 
ants  had  reason  to  believe  or  did  tM>llpve  at 
the  time  that  the  woman,  Maud  Marshall, 
was  pregnant. 

An  "overt  act"  is  one  done  to  carry  out 
the  Intent,  and  It  must  be  suc-fa  as  would  nat- 
urally effect  that  result.  Whether  a  certain 
act  was  in  pursuance  of  the  <-onsplracy  de- 
pends entirely  upon  what  the  conspiracy  was, 
and  upon  whether  the  parties  conspired  to 
accomplish  their  purpose  by  the  means  alleg- 
ed. Where  a  conspiracy  to  commit  a  crime 
Is  established,  any  act  in  pursuance  of  the 
conspiracy  and  to  effect  its  object  is  suffi- 
cient to  give  the  court  Jurisdiction  In  the 
county  where  the  act  was  committed.  It  is 
said  tliat  a  conspiracy  to  commit  a  particular 
crime  is  essentially  of  the  nature  of  an  at- 
tempt to  commit  ttie  crime. 

Bishop  says: 

"We  have  already  seen.  In  a  general  way, 
that  to  a  certain  extent  conspiracy  is  a  spe- 
cies of  attempt.    And— 

"The  act  of  consiiiring,  and  the  specifle  In- 
tent to  accomplish  what  constitnten  a  sulmtnn- 
tlve  crime,  are  in  comblnntion  a  criminal  at- 
tempt, and  It  is  the  profeasionnl  iiwige  to 
term  It  connplracy.  It  follows  the  same  rnlea, 
and  is  Buliject  to  the  same  limitations,  aa  other 
attempts." 

2  Bishop's  New  Crlm.  Iaw.  {  191. 

Wharton  says: 

"Conspiracy,  when  its  object  Is  to  effect  an 
indictable  offense,  is  suliject  in  the  main  tu  the 
limitations  heretofore  ezpresaed  with  regard  to 
attempts."  2  Wharton,  Grim.  Law  (11th  Kd.) 
{  1006. 

And  again: 

"The  only  safe  course  Is  to  make  the  test  ob- 
jective, even  and  palpable,  and  to  apply  uni- 
versally the  limit  here  presented,  holding  that 
conspiracy  does  not  lie  unless  the  defendants 
can  be  proved  to  liave  done  sometliing  wliicli. 
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if  not  intemipted  by  extraordinary  natnral  oc- 
ciirr«iicea  or  by  collateral  bamaD  intenrention, 
would  bare  resnlted  in  an  unlawful  act." 
Wbarton.  Crim.  Law  (lltb  Ed.)  g  1603. 

An  attempt  to  commit  a  crime  can  only 
be  made  under  circumstances  which,  had  the 
attempt  succeeded,  would  bare  constituted 
the  substantive  offense. 

"By  the  weight  of  authority,  if.  as  a  matter 
of  law,  the  completed  act  accompliBhed  as  in- 
tended would  not  be  a  crime,  the  attempt  to 
commit  It  is  not  criminal,  whatever  may  be  the 
party's  state  of  mind.  For  example  it  is  not  a 
crime  at  common  law  to  procure  an  abortion 
with  the  consent  of  the  women,  where  she  is 
not  qaick  with  child;  and  therefore  an  attempt 
to  procure  an  al>ortion  under  snob  circumstanc- 
es is  not  indictable,  though  the  party  may  not 
know  that  the  child  has  not  quirkened."  Clark 
and  Marshall,  Criminal  Law  (2d  Ed.)  p.  190. 

The  conspiracy  alleged  was  to  procure  the 
crime  of  abortion.  In  order  to  constitute 
the  crime  of  "abortion"  as  defined  by  the 
statute,  the  woman,  Mnud  Marshall,  must 
have  been  present  at  the  time  the  alleged 
overt  acts  were  committed  In  Greer  county. 

Where  the  statute  makes  prefniancy  an  es- 
sential element  of  the  oflfense,  it  must  be  »l- 
iegei  and  proved,  and.  where  the  Jurisdic- 
tion of  the  court  depends  solely  on  an  overt 
act  allPKed  in  the  information  for  conspiracy 
to  commit  a  crime,  it  must  be  allesed  with  all 
the  deflnltenesn  and  certainty  of  any  other 
Jurisdictional  fact,  and  the  connection  be- 
tween the  overt  act  and  the  conspiracy 
charged  must  be  made  to  appear  specifically 
by  necessary  recitals.    12  C.  J.  625. 

Considered  in  connection  with  the  proof, 
the  information  is  defective  in  failing  to  al- 
leite  that  the  woman,  Maud  Marshall,  was  at 
the  time  pregnant 

The  evidence  showed  the  conspiracy  was 
entered  upon  in  Oklahoma  City;  that  the 
defendants  procured  Mnud  Marshall,  a  wo- 
man not  shown  to  be  prefmant,  to  leave  Okla- 
homa county  and  i^  to  Greer  county  with 
several  of  the  defendants,  for  the  purpose  of 
settiuK  a  trap  by  which  Dr.  G.  P.  Border  was 
to  be  Induced  to  consent  to  perform  an  al>or- 
tion  on  the  woman.  Mnud  Marshall;  that 
there,  to  induce  him  to  aRree  to  perform  an 
abortion,  one  of  the  defendants  Informed  Dr. 
Border  that  he  would  pay  for  the  operation, 
and  tliat  the  woman,  Maud  Marshall,  was 
ready  to  receive  advice  to  take  some  medicine 
or  sulMtnnce  to  procure  a  miscarriage,  and 
they  set  up  a  dlctngraph  to  take  his  advice. 

There  is  no  conflict  in  the  evidence  with 
respect  to  what  the  defendants  did  In  Greer 
county,  and  there  is  no  evidence  to  show 
their  intent  was  to  have  an  abortion  perform- 
ed. The  evidence  showed  their  purpose  was 
to  induce  Dr.  Border  to  advise  the  woman, 
Maud  Marshall,  to  take  some  medicine  or 
drug  to  procure  a  miscarriage:   the    object 


of  the  defendants  being  thereby  to  injure 
his  character  and   standing  professionally 
and  politically. 
Our  Code  of  Criminal  Procedure  provides: 

"Upon  a  trial  for  conspiracy,  in  a  case  where 
an  overt  act  is  necessary  to  constitute  the  of- 
fense, the  defendant  cannot  be  convicted  unless 
one  or  more  overt  arts  be  expressly  alleged  in 
the  indictment  or  information,  nor  unless  one 
or  more  of  the  sets  alleged  be  proved;  but 
any  other  overt  act,  not  alleged  in  the  indict- 
ment may  be  given  in  evidence."  Section  68S3, 
Rev.  Laws. 

There  being  no  evidence  of  an  overt  act  in 
furtherance  of  a  conspiracy  to  procure  an 
abortion  having  been  committed  in  Greer 
county,  it  follows  that  the  connty  court  of 
Greer  county  did  not  hove  Jurisdiction  to 
render  the  Judgments  appealed  from. 

The  Judgments  herein  ate  therefore  re- 
versed. 

ARMSTRONG,  X,  concurs. 
MATSON,  J.,  disqualified  and  not  partici- 
pating. 


STATE  ▼.  FULKKRSON. 


m  OU.  Cr.  HO) 
(No.  A-2867.) 


(Criminal  Court  of  Appeals  of  Oklahoma.    July 
26,  1010.) 

(8vUohu$  bf  the  Court.) 

1.  Canrrif AL  Law  «=»146  —  LiuiTATioira  — 
CoNSTRCcnoN  or  Statute. 

A  statute  of  limitations  In  erimlnsl  cases  is 
to  be  liberally  construed  in  favor  of  defcndsnts, 
as  it  sun-entlrrs  the  right  of  the  state  to  try 
and  punish  criminal  offenses  at  Its  discretion. 

2.  CBimifAL  Law  «s>147  —  LmiTATioN  or 
Pbosbcutiors— Rtatutobt  Aim  Combtito- 

TIOKAL  rsOVISIONB. 

The  statute  of  limitations,  section  6571, 
Compiird  I.awB  of  Oklahoma  1000.  In  force  as 
to  all  prosecutions  by  iniiictment  for  felony,  ex- 
cept munler,  committed  after  statehnod  and 
prior  to  the  adoption  of  the  Rpvise<l  Laws  1010, 
applies  also  to  prosrcntions  for  such  otTrnaes 
by  information,  thereby  requiring  an  informa- 
tion charging  such  s  felony  to  be  fileil  in  the 
trisi  court  within  three  years  after  the  cuminls- 
sion'  of  the  offense. 

Appeal  from  District  Court,  Woods 
County ;  W.  C.  Crow,  Judge. 

Martin  M.  Fulkerson  was  informed  against 
for  forgery,  his  denuirrer  to  the  iiiformution 
was  sustained,  and  the  State  appeals.  Af- 
firmed. 

On  February  14,  1016,  the  county  attorney 
of  Woods  county,  Okl.,  filed  a  preliminary 
Information  of  complaint  containing  two 
counts  against  the  defendant,  Martin  M.  Ful- 
kerson, the  first  count  charging  the  forgery 
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of  a  Uegotlable  note,  and  tbe  second  count 
thereof  charging  the  forgery  of  an  indorse 
ment  guaranteeing  the  payment  of  said  forg- 
ed note.  The  complaint  was  filed  before  Hon. 
QuB  Hadwlcker,  county  Judge  of  Woods 
county,  sitting  as  an  examining  and  commit- 
ting magistrate,  and,  omitting  the  caption 
and  formal  parts,  reads  as  follows: 

"First  Count 

"I,  Sandor  J.  Vigg,  county  attorney  of  Woods 
county,  Okl.,  in  the  name,  by  tbe  authority  and 
on  behalf  of  the  state  of  Oklahoma,  give  infor- 
matioD  that  on  or  about  the  Slst  day  of  March, 
1913,  in  said  county  of  Woods,  state  of  Okla- 
homa, one  M.  M.  Fulkerson,  then  and  there 
being,  did  tiien  and  there,  with  intent  to  de- 
fraud one  W.  A.  Rafler,  and  other  persons 
to  your  informant  unknown,  willfully,  falsely, 
fraudulently,  unlawfully,  and  feloniously  make, 
forge,  and  counterfeit  an  instrument  in  writ- 
ing, to  wit,  a  negotiable  promissory  note,  being 
and  purporting  to  be  the  act  of  another  person, 
to  wit,  W.  A.  Rafler,  by  dien  and  there,  and 
in  the  manner  aforesaid,  signing  and  forging 
the  name  of  the  said  W.  A.  Rafler  thereto  as 
maker  thereof,  without  authority  so  to  do,  and 
without  the  consent  of  the  said  W.  A.  Bafler, 
and  by  which  said  forged,  false,  and  counter- 
felt  instrument  in  writing  a  pecuniary  demand 
and  obligation  was  then  and  there  created  and 
pi^ported  to  be  created  against  the  said  W.  A. 
Rafler,  and  by  which  said  false,  forging,  and 
counterfeiting  of  said  instrument  in  writing,  as 
aforesaid,  the  said  W.  A.  Rafler  may  be  af- 
fected,  and  was  then  and  there  affected,  bound, 
'  and  ,  injured  in  his  property,  and  which  said 
false,  forged,  and  counterfeited  instmraent  in 
wrlthig  was  and  is  of  the  tenor  and  in  lan- 
guage, words,  and  figures  as  follows,  that  is  to 
say:  . 
"  '$3,60S.OO.  Alva,  Oklahoma,  March  31, 1913. 

'"On  July  20tb,  1013,  I  promise  to  pay  to 
tbe  order  of  the  AlvS  Security  Bank  of  Alva, 
Oklahoma,  thirty-siz  hundred  five  dollars,  for 
value  received,  payable  at  the  Alva  Security 
Bank  of  Alva,  Oklahoma,  with,  interest  at  the 
rate  of  ten  per  cent,  per  annum  from  maty, 
until  paid.  W.  A.  Rafler. 

"'P.  O.:  Alva. 

"'Security:   a  M. 
."  •46774.' 

.'"'And  on  the  back  of  said  inatmment  in  writ- 
lag  there  are  the  following,  to  witi 

"  'Without  recourse  in  any  event.  Alva  Se- 
curity Bank,  Alva,  Oklahoma,  by  M.  M.  Fulker- 
son, Cashier. 

"  'Protest  waived  and  payment .  guaranteed. 
M.  M.  Fulkerson.  G.  A.  Harbaugh' 
with  the  willful,  fraudulent,  unlawful  and  fe- 
lonious intent  of  bim,  the  said  M.  M.  Fulkerson, 
to  then  and  there  and  thereby  cheat,  wrong,  and 
defraud  the  said  W.  A.  Rafler,  and  other  per- 
sons to  your  informant  unknown,  contrary  to 
the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of 
tbe  state  of  Oklahoma. 

"Second  Count. 

"I,  Sandor  J.  Vigg,  county  attorney  of  Woods 
county,  Oklahoma,  in  the  name,  by  tbe  au- 
thority and  on  behalf  of  the  state  of  Oklahoma, 


further  complaining  against  the  said  'M.  M. . 
Fulkerson,  give  information  that  oh  or  abont> 
the  Slst  day  of  March,  191S,  at  and  within 
the  county  of  Woods,  state  of  Oklahoma,  and 
at  the  same  Identical  time  and  place,  and  as  a 
part  and  parcel  of  the  same  identical  traiu- 
action  mentioned  in  the  first  count  of  this 
complaint,  the  scdd  defendant,  M.  M.  Fulkerson, 
then  and  there  being,  did  then  and  there,  with 
intent  to  defraud  tbe  said  W.  A.  Rafler  and 
G.  A.  Harbaugh,  and  other  persons  to  your  in- 
formsnt  unknown,  willfully,  falsely,  fraudu- 
lently, unlawfully  and  feloniously  forge  and 
counterfeit  the  name  of  the  said  Q.  A.  Harbaugh 
on  the  back  of  said  false,  forged,  and  counter- ' 
felted  instrument  in  writing,  to  wit,  a  nego- 
tiable promissory  note,  the  same  being  and  ia 
the  identical  instrument  in  writing  mentioned 
and  set  forth  in  tbe  first  count  of  this  com- 
plaint, by  then  and  there,  and  in  the  manner! 
aforesaid,  signing  and  forging  the  name  of  the 
said  G.  A.  Harbaugh  on  the  back  of  said  in- 
strument in  writing,  as  an  indorser  thereon, 
without  the  authority  so  to  do,  and  which  said 
false,  forged,  and  counterfeited  indorsement  was 
and  ia  in  writing  and  of  tbe  following  tenor, 
that  is  to  say,  '6.  A.  Harbaugh,'  and  which 
said  false,  forged,  and  ooonterfeit«]  instrument 
was  and  is  of  the  tenor  and  in  langnage,  woida, 
and  figures  as  follows,  to  wit: 
"  "$3,605.00.    Alva.  Oklahoma,  March  31,  1918. 

"  'On  Jaly  20,  1913,  I  promise  to  pay  to  the 
order  of  tbe  Alva  Security  Bank  of  Alva,  Okla- 
homa, thirty-six  hundred  five  dollars,  for  value 
received,  payable  at  the  Alva  Security  Bank  of 
Alva,  Oklahoma,  with  interest  at  tbe  rate  of  ten 
per  cent  per  annum  from  maty,  until  paid. 

-  'W.  A.  Bafler. 

"•P.  O.:    Alva. 

« 'Security:   a  M. 

"  '45774.' 

"And  on  the  back  ot  said  instrument  in  writ- 
ing there  are  the  following  indorsements  and 
memorandas  in  writing,  to  wit: 

"  'Without  recourse  in  any  event    Alva  Se- . 
curity  Bank,  Alva,  Oklahoma,  by  M.  M.  Fulker- 
son, Cashier. 

"'Protest  waived  and  payment  guarantee 
M.  M.  Fulkerson.    G.  A.  Harbaugh.' 

"And  which  said  false,  forged,  and  counter- 
feited indorsement  on  the  back  of  said  instru- 
ment in  writing  being  and  purporting  to  be  the 
act  of  another  person,  to  wit,  the  said  Q.  A. 
Harbangb,  and  by  which  said  false,  forged,  and 
counterfeited  indorsement  of  said  name  of  said 
6.  A.  Harbaugh  on  tiie  back  of  said  false,  fmrg- 
ed,  and  counterfeited  instrument  in  writing,  as 
indorser  thereon,  a  pecuniary  demand  and  ob- 
ligation was  then  and  there  created,  and  pur-, 
ported  to  be  created,  against  the  fuiid  G.  A., 
Harbaugh  and  tbe  said  W.  A.  Rafler,  and  by. 
which  said  false  forging  and  counterfeiting  of 
said  name  of  the  said  G.  A.  Harbaugh,  as 
indorser  on  said  note  as  aforesaid,  the  said 
G.  A.  Harbaugh  and  the  said  W.  A.  Rafler  may 
be  affected,  and  were  tlien  and  there  affected, 
bound,  and  injured  in  their  property:  and  he^ 
the  said  M.  M.  Fulkerson,  forged  and  counter- 
feited the  name  of  the  said  G.  A.  Harbaugh  <w  - 
tbe  back  of  said  instrument  in  writing  as  an  in- 
dorser thereon,  with  the  willful,  fraudulent  un- 
lawful, and  felonious  intent  of  him,  the  said 
M.  M.  Fulkeraon,  to  then  and  there  and  there- 
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by  cheat,  wrong,  and  defrand  the  said  G.  A. 
Harbaugh  and  the  said  W.  A.  Bafler,  and  oth- 
er persons  to  your  Informant  unknown,  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Oklahoma." 

A  warrant  of  arrest  was  duly  Issued  on 
said  complaint  and  served  by  the  sheriff  of 
Woods  eount;  by  arresting  the  defendant  on 
the  16th  day  ot  February,  IBM,  and  bring- 
ing talm  before  the  county  Judge  for  prellmi- 
jiary  examination. 

On  the  16th  day  of  February,  1916,  the  de- 
fendant entered  Into  an  appearance  bond  to 
answer  said  charge,  and  on  April  12,  1016, 
the  defendant  waived  a  preliminary  hearing 
vpon  the  charge  contained  In  the  complaint, 
and  was  held  by  the  county  Judge  to  answer 
the  same,  and  admitted  to  ball  on  the  15th 
of  April,  1016. 

Thereafter,  on  April  10,  1016,  the  county 
attorney  of  Woods  county  filed  with  the  clerk 
of  the  district  court  of  Woods  county  an  In- 
formation charging  the  identical  ofTense  set 
out  in  the  preliminary  complaint  or  infor- 
mation above.  On  the  7th  day  of  October, 
1016,  the  defendant,  on  being  arraigned,  filed 
a  demurrer  to  the  information,  said  demurrer 
being  as  follows,  omitting  the  caption  and 
formal  parts: 

"OomtB  now  said  defendant,  M.  M.  Falker- 
•on,  and  demurs  to  the  information  filed  against 
him  in  the  above-entitled  cause,  and  as  grounds 
for  such  demurrer  assigns  the  following,  to  wit: 

"First.  Because  said  information  does  not 
diarge  this  defendant  with  any  oCEense  against 
the  laws  of  the  state  of  Oklahoma. 

"Second.  Because  said  information  does  not 
conform  substantially  to  the  provisions  of  chap- 
ter tt2  of  the  Revised  Laws  ot  the  state  of 
OUahoma  1010. 

"Third.  Becaoae  more  than  one  offense  is 
improperly  sought  to  be  charged  in  said  infor- 
mation. 

"Fourth.  Because  said  information  contains 
matters  which  constitute  a  legal  defense  to  the 
offense  charged,  and  Is  a  bar  thereto. 

"Fifth.  Because  said  information  shows  on 
its  face  that  the  alleged  offense  is  barred  by  the 
statutes  of  limitation  of  the  state  of  Oklahoma. 

"Sixth.  Because  said  information  shows  on 
its  foce  that  this  prosecution  is  barred  by  the 
atatntea  of  limitation." 

On  the  9th  day  of  October,  1916,  ttie  dis- 
trict court  of  Woods  county  made  an  order 
sustaining  said  demurrer,  whidi  order  Is  as 
follows: 

"This  cause  coming  on  regularly  for  hearing 
on  this  0th  day  of  October,  1916,  the  same  be- 
ing a  regular  day  of  the  regular  October,  1916, 
term  of  the  district  court  of  Woods  county, 
OU.,  present  Hon.  W.  O.  Grow,  presiding  Judge, 
and  said  cause  bting  heard  upon  a  demurrer  to 
the  Information  heretofore  filed  by  the  defend- 
ant, Martin  M.  Fnlkerson,  and  the  state  of 
Okiahoma  being  present  by  Sandor  J.  Vigg, 
county  attorney  for  Woods  county,  and  J.  L 
Howard,  Assistant  Attorney  General  of  the 
stata  of  Oklahoma,  and  the  defendant  being  prea* 


ent  In  person  and  by  Wp  attorneys,  E.  W.  Snod- 
dy,  0.  H.  Mauntel,  L.  T.  Wilson,  and  W.  M. 
Bickel,  and  the  court,  after  hearing  said  de- 
murrer and  hearing  argument  of  counsel  and 
being  folly  advised  in  the  premises,  does  here- 
by sustain  said  demurrer  and  each  and  all  of 
the  paragraphs  thereof,  to  which  ruling  of  tb» 
court  the  state  of  Oklahoma  does  now  except, 
and  its  exceptions  are  by  the  court  allowed,  and 
now  the  state  of  Oklahoma,  by  and  through 
Sandor  X  Vigg,  county  attorney  of  Woods  coun- 
ty, Okl.,  and  J.  I.  Howard,  Assistant  Attorney 
General  of  the  state  of  Oklahoma,  assigned  to 
prosecute  offenses  against  the  banking  laws  of 
said  state,  does  now  in  open  conrt  reserve  an 
exception  to  the  ruling  of  the  conrt,  and  does 
hereby  in  open  court  reserve  the  question  of  the 
correctness  of  the  ruling  of  the  court  in  sus- 
taining said  demurrer  for  appeal  and  review  by 
the  Criminal  C!ourt  ot  Appeals  of  the  State  of 
Oklahoma,  and  now  In  open  court  gives  notice 
of  its  intention  to  appeal  from  said  ruling  of 
the  court  sustaining  said  demurrer  to  the  Crim- 
inal Court  of  Appeals  of  the  state  of  Oklahoma, 
and  now,  upon  good  cause  shown,  It  is  order- 
ed by  the  court  that  the  state  be,  and  it  is, 
hereby  allowed  16  days  from  this  date  in  which 
to  make  and  serve  a  case-made  in  said  cause, 
the  defendant  be  and  he  is  hereby  allowed  10 
days  in  which  to  suggest  amendments  to  said 
case-made,  and  the  same  be  settled  and  signed 
upon  6  days'  written  notice  by  either  party  to 
the  other,  and  It  is  further  ordered  that  said 
appeal  be  perfected  by  filing  with  the  clerk  of 
the  Criminal  Conrt  of  Appeals  petition  in  er- 
ror with  case-made  attached  within  40  days  from 
this  date,  unless  time  is  further  granted  by  the 
court  or  Judge  thereon,  for  good  cause. 

"W.  O.  Crow,  Judge." 

Thereafter  the  state  of  Oklahoma  gave 
notice  of  Its  Intention  to  appeal,  and  on  Nov- 
ember 6,  1916,  filed  an  appeal  In  this  court 
property  perfected. 

Among  the  assignments  ot  error  are  the 
following : 

"Because  tke  district  court  erred  in  sustain- 
ing the  said  demurrer  to  said  information  on 
the  ground  that  the  said  information  shows  on 
its  face  that  the  alleged  offense  is  barred  by 
the  statute  of  limitations  of  the  state. 

"Because  said  district  court  erred  in  sustain- 
ing said  demurrer  to  said  information  and  to 
each  count  thereof  on  the  ground  that  the  pros- 
ecution is  barred  by  the  statute  of  limitations. 

"Because  said  district  court  erred  in  sus- 
taining said  demurrer  to  said  information  on 
the  ground  that  more  than  one  offense  is  im- 
properly sought  to  be  charged  in  said  informa- 
tion." 

S.  P.  Freellng,  Atty.  Gen.,  J.  I.  Howard, 
Asst  Atty.  Gen.,  and  Sandor  J.  Vigg,  Co. 
Atty.,  of  Los  Angeles,  Cal.,  for  the  State. 

Mauntel  &  Barry,  Lw  T.  Wilson,  and  W.  M. 
Bickel,  all  of  Alva,  for  defendant  in  error. 

MATSON,  J.  (after  stating  the  facts  as 
^boye).  It  appears  from  the  briefs  filed  by 
both  parties  to  this  appeal  that  In  sustaining 
the  demurrer  to  the  information  the  trlAl 
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court  considered  only  two  grounds,  namely: 
That  the  alleged  offense  is  barred  by  tbe 
statute  of  limitations  of  tbe  state  In  force 
at  the  time;  and  (2)  that  more  than  one  of- 
iense  is  improperly  sought  to  be  charged  in 
tbe  information. 

[1, 2J  The  conclusion  Is  reached  that  under 
tbe  statutes  of  this  state  in  force  at  the 
time  this  offense  was  committed  an  Indlcraent 
or  information  charging  the  offense  must 
have  been  filed  in  the  district  court  of  the 
county  where  the  same  was  committed  within 
three  years  after  the  date  of  its  commission, 
and  a  failure  to  do  so  was  a  bar  to  th^ 
prosecution.  It  will  be  unnecessary,  there- 
fore, to  consider  tbe  other  question  present- 
ed as  to  whether  tbe  information  charges 
more  thnn  one  offense. 

The  statutes  of  limitation  in  force  at  the 
time  thin  offense  was  committed  are  embod- 
ied in  sections  6570,  6571,  and  6573,  Com- 
piled Laws  of  Oklahoma  1909,  as  follows : 

"6570.  There  is  do  limitation  of  the  time  with- 
in which  a  prospcation  for  murder  must  be 
commenced.  It  may  be  commenced  at  any  time 
after  the  death  of  the  person  killed. 

"6371.  In  all  other  caspg  an  indictment  for  a 
public  offense  must  be  found  within  three  years 
after  its  commission."  , 

"6573.  An  indictment  is  found  within  the 
meaning  of  the  last  three  sections,  when  it  is 
duly  presented  by  the  grand  Jury  in  open  court, 
and  there  received  and  filed." 

Prior  to  statehood,  prosecution  for  felony 
by  information  was  not  provided.  All  felony 
prosecutions  prior  to  statehood  had  to  be  by 
indictment 

Either  the  defendant  prior  to  the  return 
of  tbe  indictment  had  been  bound  over  to 
answer  said  charge  by  a  committing  magis- 
trate under  a  preliminary  examination  for 
the  purpose  of  admitting  to  ball,  or  else  the 
evidence  was  submitted  to  the  grand  Jury 
in  the  first  Instance.  Under  the  statute  then 
in  force,  the  limitation  as  to  a  prosecution 
for  a  felony  operated  up  until  the  very  mo- 
ment an  Indictment  was  presented  by  the 
grand  Jury  in  open  court,  and  there  received 
and  filed.  In  those  cases  prosecuted  by  indict- 
ment, where  a  preliminary  examination  was 
bad,  and  ball  allowed,  in  no  case  waa  the 
prosecution  considered  commenced  until  the 
indictment  had  been  returned  and  filed.  In 
re  Lacey,  6  Okl.  4,  37  Pac.  1095. 

This  was  the  situation  then  tliat  confront- 
ed the  framera  of  our  Constitution  and  the 
people  when  they  adopted  the  same,  and 
section  17  of  article  2  of  the  Constitution 
must  be  considered  in  connection  with  the 
foregoing  statutes,  and  also  in  connection 
with  section  2  of  tbe  Schedule  to  the  Con- 
stitution. 

Section  17  Of  article  2  provides: 

"No  person  shall  be  prosecuted  criminally  in 
courts  of  record  for  felony  or  misdemeanor  oth- 
erwise than  by  presentment  or  indictment  or  by 


Information.  No  person  shall  \ie  prosecuted  for 
a  felony  by  information  widiont  having  had  • 
preliminary  examination  before  an  examining 
magistrate,  or  having  waived  such  preliminary 
examination.  Prosccutiona  may  be  institnted  in 
courts  not  of  record  upon  a  duly  verified  com- 
plaint" 

SectiMi  2  of  the  Sdiedule  to  the  Conatl- 

tutlMi  provides: 

"All  laws  in  force  in  the  territoiy  of  OUabo* 
ma  at  the  time  of  tbe  admission  of  the  state 
into  the  Union,  which  are  not  repngnant  to  thia 
Constitution,  and  which  are  not  locally  inap- 
plicable, shall  be  extended  to  and  remain  in 
force  in  tbe  state  of  Oklahoma  until  they  ex- 
pire by  their  own  limitation  or  are  altered  or 
repealed  by  law." 

Section  17  of  article  2,  In  so  far  aa  it  pro* 
vides  for  prosecution  for  felony  by  present- 
ment or  Indli^tment,  is  in  no  particular  re- 
pugnant to  the  statutes  of  the  territory  of 
Oklahoma  in  force  at  tbe  time  of  the  adop- 
tion of  tbe  Constitution  providing  for  prose- 
cution of  felonies  by  indictment,  nor  ia  it 
repugnant  to  the  provisions  of  the  territorial 
statutes  heretofore  quoted  relative  to  th» 
limitation  of  felony  prosecutions  by  indict- 
ment 

Inasmuch  aa  there  was  no  provisioa  of  thtt 
territorial  statutes  relative  to  the  prosecution 
of  felonies  by  information,  and  therefore 
nothing  provided  in  said  statutes  as  to  tbe 
limit  of  time  within  which  such  a  prosecution 
might  be  Instituted,  it  is  necessary  for  the 
court  to  consider  tbe  Intention  of  the  framers 
of  the  Constitution  and  the  people  in  adopting 
section  17  of  article  2,  supra,  as  to  the  time 
within  which  a  prosecution  for  felony  by 
information,  other  than  the  crime  of  murder, 
should  be  deemed  commenced. 

In  our  opinion,  it  was  not  the  intention 
to  provide  one  rule  for  the  commencement  of 
felony  prosecutions  by  indictment  and  an- 
other and  different  rule  for  the  commence- 
ment of  the  same  by  information. 

In  other  words,  while  the  framers  of  tlie 
Constitution  provided  that  a  preliminary  ex- 
amination, or  a  waiver  of  tbe  same,  was  a 
necessary  prerequisite  for  a  prosecution  of 
a  felony  by  information,  without  making  a 
preliminary  examination  a  necessary  prereq- 
uisite to  prosecution  by  indictment,  althongb 
such  an  examination  was  and  Is  permissible 
in  such  prosecutions,  nevertheless  it  is  clear 
that  as  to  the  commencement  of  these  prose- 
cutions it  was  intended  that  the  same  stat- 
ute should  apply.  Therefore,  having  not  pro- 
vided otherwise,  it  is  our  opinion  that  as  to 
offenses  committed  prior  to  the  adoption  of 
the  Revised  Laws  1910,  the  statute  of  the 
territory  of  Oklahoma,  requiring  an  indict- 
ment to  be  presented  by  the  grand  Jury  in 
open  court  and  tbere  rec^ved  and  filed  be- 
fore a  felony  prosecution  was  deemed  com- 
menced, was  inferentially  applicable  to  prose- 
cnti<ma  by  information,  tbe  said  prorislom 
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not  being  repagnant  to  prosecntlons  by  In- 
tormatlon,  thereby  requiring  the  connty  at- 
torney to  file  his  Information  In  the  dis- 
trict court  or  other  court  having  jurisdiction 
to  finally  try  the  defendant,  before  the  pros- 
ecution could  be  deemed  commenced  so  as 
to  arrest  the  running  of  the  statute  of  lim- 
itations. 

The  state  relies  upon  section  6626,  Beris- 
ed  Laws  1910,  which  provides: 

"In  all  other  cases  the  prosecntion  for  a  pub- 
Ue  offense  must  be  commenced  witliin  three 
years  after  its  commission" 

— and  numerous  well-considered  authorities 
are  cited  to  support  the  contention  that  a 
prosecution  by  Information  Is  deemed  com- 
menced within  the  meaning  of  such  a  stat- 
ute, sufflcient  to  prevent  the  statute  of  lim- 
itations from  running  against  it,  by  the  fil- 
ing of  a  preliminary  complaint  on  oath  and 
the  IsKuance  of  a  warrant  of  arrest  thereon 
In  good  faith.  But  said  section  Is  not  ap- 
plicable to  this  alleged  offense,  for  the  rea- 
son that  section  2  of  chapter  39,  Session 
Laws  1910-11,  p.  70,  adopting  said  Code, 
specifically  provided  that — 

"All  general  or  public  laws  of  the  state  of 
Oklahoma  not  contained  in  said  revision  are 
hereby  repealed.  Provided,  that  this  act  shall 
not  be  construed  to  repeal,  or  in  any  way  af- 
fect •  •  •  any  pending  proceeding  or  any 
existing  rights  or  remedies,  nor  the  running  of 
the  statute  of  limitations  in  force  at  the  time 
of  the  approval  of  Uiis  act." 

Prior  to  the  adoption  of  the  Revised  Laws 
1910,  the  limitation  was  against  the  filing 
of  the  Indictment  or  Information ;  thereafter, 
against  the  commencement  of  the  prosecntion. 

It  appears  from  a  copy  of  the  alleged 
Gorged  Instrument  set  out  in  the  body  of  the 
Information,  and  from  the  allegations  of  the 
Information  Itself,  that  this  alleged  crime 
was  committed,  If  at  all,  on  the  Slst  day  of 
March,  1913,  and  that  the  information  charg- 
ing the  offense  was  not  filed  in  the  district 
court  of  Woods  county  nntll  the  19th  day 
of  April,  1916,  more  than  three  years  after 
It  Is  alleged  said  offense  was  committed.  Ac- 
cording to  the  conclusions  reached,  the  of- 
fense, therefore,  was  barred  by  the  statute 
of  limitations  in  force  at  the  time  of  the 
commission  of  the  offense,  and  the  subse- 
quent talcing  effect  of  the  Revised  Laws  1910 
on  the  17th  day  of  May,  1913,  did  not  have 
the  effect  of  extending  the  statute  of  lim- 
itations, for  the  reason  that  it  was  clearly  not 
the  Intention  of  the  Legislature  to  give  It  any 
such  effect. 

The  conclusion  here  reached  Is  not  In  con- 
flict with  the  opinion  of  the  Supreme  Court 
of  this  state  in  Ex  parte  McNaught,  1  Okl. 
Cr.  260,  100  Pac.  27,  wherein  it  was  held 
that  section  6304,  Wilson's  Revised  and  An- 
notated Statutes  1903,  providing  that  no  per- 
Mo  shall  be  prosecuted  for  a  felony  In  the 


district  court  except  by  Indictment,  was  re- 
pugnant to  section  17,  article  2,  of  the  Con- 
stitution, which  was  held  to  be  self -executing, 
and  for  that  reason  section  6304  was  not 
extended  in  force  in  the  state  under  section 
2  of  the  Schedule,  for  the  reason  that  said 
section  also  provided  for  prosecution  for 
felony  by  information.  But  there  is  nothing 
in  the  Constitution  touching  upon  the  ques- 
tion of  when  prosecutions  for  felony  should 
be  commenced,  or  how  and  when  they  should 
be  deemed  commenced.  Thw^fore  the  pro- 
vision of  the  territorial  statute  above  quot- 
ed, requiring  an  indictment  for  a  felony  to 
be  filed  within  three  years  after  the  crime 
was  committed,  was  not  repugnant  to  any 
provision  of  the  Constitution  relntinf;  to  pros- 
ecution of  felonies  by  indictment,  and  nnder 
section  2  of  the  Schedule  was  extended  in 
force  after  statehood.  If  extended  m  force 
as  to  prosecutions  by  indictment,  with  what 
reason  may  it  be  assumed  that  It  was  not 
Intended  that  an  Information  charging  such 
an  offense  should  be  filed  within  three  years 
after  the  coramlscion  of  the  offense,  and.  If 
a  prosecution  by  Indictment  was  not  com- 
menced until  the  Indictment  was  filed  (Ex 
parte  Lacey,  supra),  with  what  reason  can 
it  be  said  that  a  prosecution  by  Information 
should  be  deemed  commenred  at  any  tima 
before  the  Information  Is  filed  In  the  trial 
court? 

In  Re  McNaught,  1  Okl.  Cr.  628,  99  Pac 
241,  this  court  held,  under  section  17  of  ar- 
ticle 2  of  the  Constitution,  that  In  prosecu- 
tions for  felony  by  Indictment  or  Information, 
concurrent  remedies  were  provided.  If  con- 
current remedies,  and  a  prosecution  by  in- 
dictment charging  a  felony  must  be  filed 
within  three  years  after  the  commission  of 
the  offense  as  to  all  felonies  committed  prior 
to  the  taking  effect  of  Revised  I^ws  1010, 
certainly  as  to  such  felonies  prosecutions  by 
Information  must  also  have  been  filed  within 
three  years  after  the  commission  of  the  of- 
fense. Any  other  construction  would  rob 
such  limitation  statute  of  uniformity. 

It  must  be  fully  understood  that  the  de- 
cision In  this  case  has  no  bearing  whatever 
upon  the  commencement  of  proi<e<-utlonM  for 
crimes  committed  on  and  after  the  date  of 
the  taking  effect  of  Revised  Laws  1010  (Har- 
ris-Day Code). 

For  the  reasons  stated.  It  Is  the  opinloq 
of  the  court,  therefore,  that  this  cause  was 
barred  by  the  statute  of  llmltatlnns  In  force 
at  the  time  this  Information  was  filed  In  the 
district  court  of  Woods  connty  chariring  the 
offense,  and  that  the  trial  court  did  not  err 
In  sustaining  the  demurrer  to  the  Infor- 
mation. People  v.  Ayhens,  85  CaL  86. 24  Pac. 
636. 

The  Judgmoit  Is  affirmed. 


DOYLB^ 
concur. 


P.    J.,    and   ABMSTBONG,    J.. 
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SMITH  T.  STATE.    (Na  A-3248.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  12,  1019.) 

(ByUabtu  Iv  Editorial  Btaff.) 

Irtoxicatino  Liquors  «=9238(1)— UNLAwroi. 
Possession. 
Evidence  in  a  prosecution  for  having  un- 
lawfully in  poeaession  beer  with  intent  to  sell, 
held  insufficient. to  sustain  conviction  as  a  mat- 
ter of  law. 

Appeal  from  County  Court,  Choctaw  Coun- 
ty; W.  T.  Glenn,  Judge. 

R.  P.  Smith  was  convicted  of  a  violation  of 
the  prohibitory  liquor  law,  and  be  appeals. 
Reversed. 

Jordan  &  Burke,  of  Hugo,  for  plaintiff  in 
error. 

The  Attorney  General  and  W.  0.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  PlaintUr  in  error  was  con- 
victed upon  a  charge  that  he  did  unlawfully 
have  in  his  possession  about  2^  gallons  of 
beer  with  Intent  to  barter,  sell,  and  give  away 
the  same,  and  his  punishment  was  assessed 
at  a  fine  of  $60  and  30  days'  c<Hiflnement  In 
the  county  jail.  To  reverse  the  Judgment 
rendered  on  the  verdict  he  appeals. 

Various  errors  have  been  assigned,  but  in 
the  view  we  take  of  this  case,  we  deem  it 
necessary  only  to  consider  the  question  of 
the  sufficiency  of  the  evidence  to  support  the 
verdict. 

The  evidence  was  substantially  as  follows: 
R.  B.  Fitzgerald  testified  that  in  company 
with  Joe  Dupree,  his  deputy,  he  went  to  the 
farm  of  defendant,  about  2  miles  south  of 
Forney,  and  found  the  defendant  in  a  field 
where  he  and  bis  boy  had  been  planting  cot- 
ton; be  told  Smith  he  wanted  to  search  his 
place  for  intoxicating  liquors.  Smith  return- 
ed to  the  house  with  him,  where  the  officers 
found  3  or  4  quarts  of  what  they  called  Choc- 
taw beer  In  bottles,  and  afterwards,  about 
150  yards  from  the  house,  they  found  a  10- 
gallon  keg  partly  burled  in  the  ground  In 
which  was  about  1  gallon  of  Choctaw  beer, 
and  lots  of  empty  bottles  were  found  about 
the  place.  The  testimony  of  both  witnesses  as 
to  the  character  of  the  liquor  found  is  vague. 
Hiey  testified  thati  they  believed  It  was 
Choctaw  beer,  and  that  it  was  Intoxicating. 
There  was  no  evidence  offered  tending  to 
prove  iiayment  of  the  special  tax  required  of 
liquor  dealers  by  the  federal  government; 
no  testimony  tending  to  show  an  unlawful  in- 
tent to  violate  provisions  of  the  prohibitory 
law.  The  quantity  found  is  not  sufficient  to 
constitute  prima  facie  evidence  of  an  unlaw- 
ful intent. 


Upon  a  careful  consideration  of  all  the  evi- 
dence In  the  case,  we  are  of  opinion,  as  a 
matter  of  law,  the  evidence  was  insufficient 
to  Justify  a  conviction. 

The  Judgment  is  therefore  reversed. 


PIGFORD  et  aL  v.  STATE. 


as  Okl.  Cr.  3M) 
(No.  A-297S.) 


(Criminal  Court  of  Appeals  of  OUabonuu 
Aug.  8,  1919.) 

(SvUoJhu  bv  **«  Court.) 

1.  DlSTUBBARCE  OF  PtrBI.10  ASSElfBLAOE  «=9 
11— EVIDENCB— SUWICIENCY. 

The  record  in  this  case  examined,  and  the 
evidence  found  insufficient  to  sustain  the  con- 
viction of  Sam  Pigford  and  Bill  Messinger,  and 
sufficient  to  sustain  the  conviction  of  Jethto 
Pigford,  and  that  the  trial  of  the  said  Jetliro 
Pigford  was  free  from  reversitile  error. 

2.  DlSTUBBANCE  OF  PUBUO  ASSKUBIAOK  4=9 
11  —  EVIDBKOB  —  DiSTUBBINO  REUOIOUS 
WOESHIP. 

In  a  prosecution  for  disturbing  rellgioua 
worship,  it  was  shown  that  a  horse  was  hitched 
within  16  feet  of  an  arbor  under  which  religious 
worship  was  being  conducted ;  that  the  accused 
poured  something  upon  the  horse,  which  the  ev- 
idence tended  to  show  was.  carbon  bisulphide, 
commonly  known  as  "highlife,"  and  that  im- 
mediately thereafter  the  horse  became  excited, 
and  his  actions  in  endeavoring  to  escape  dis- 
turbed the  said  religions  services,  then  in  the 
course  of  observance;  that  the  accused  did  not 
give  any  testimony  denying  that  he  had  com- 
mitted the  said  action  with  the  intent  to  disturb 
the  said  religions  services.  Held,  that  the  jury 
was  justified  in  presuming  that  the  accused  an- 
ticipated the  probable  result  of  his  act,  and 
that  the  same  was  done  with  the  intent  to  dis- 
turb the  said  religious  worship,  and  was  suffi- 
cient, in  connection  with  all  the  evidence,  to 
sustain  a  verdict  of  guilty. 

,  Appeal  from  County  Court,  Harmcm  Coun- 
ty;  E.  C.  Abemathy,  Judge. 

Jethro  Pigford,  Sam  Pigford,  and  Bill 
Messtager  were  convicted  of  disturbing  reli- 
gious worship,  and  they  Jointly  appeaL  Af- 
firmed as  to  Jethro  Pigford,  and  reversed  af 
to  Sam  Pigford  and  Bill  Messluger. 

S.  A.  Fowler  and  W.  J.  Counts,  both  of 
Hollis,  for  plalntltts  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plalntifTs  in  error. 
Jethro  Pigford,  Boy  Goods,  Sam  Pigford,  and 
Bill  Messinger,  were  jointly  informed  against 
for  disturbing  leligious  worship,  convicted, 
and  Jethro  Pigford,  Sam  Pigford',  and  Roy 
Goods  each  fined  $30  and  costs,  and  Bill  Mes- 
singer $10  and  costs,  for  whlch.texecutiou  and 
commitment  was  ordered,  defendants,  If  said 
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fines  and  coata  are  not  paid,  to  remain  in  jail 
one  day  for  each  dollar  due  the  state.  To 
reTeraf»  .tbe.  Jndgment  render^d^  tbe  defend- 
ants Jethro  Plgford,  Sam  Pl^ord,  and  Bill 
Messlnger  Jointly  prosecnte  tills  appeal. 
The  charging  part  of  the  Information  is: 

"That  the  said  Jethro  Plgford,  Sam  Pigford, 
Boy  Ooo3s,  and  BUI  iiettangVt  on  or  llboat 
the  28th  day  of  August,  1916,  in  Harmon  coun- 
ty, OkL,  did  knowingly,  willfoUy,  unlawfully, 
and  voluntarily  disturb  religious  worship  at 
Wildcat  Church  by  making  loud  and  boisterous 
noises  and  frightening  a  horse,  which  greatly 
disturbed  a  public  religious  service  then  in  prog- 


Tbe  defendant  demurred  to  the  informa- 
tion upon  the  ground : 

"(1)  Because  it  does  not  charge  any  offense  to 
have  been  committed  in  Harmon  county;  (2) 
that  more  than  one  offense  is  charged  in  the  in- 
formation: (3)  that  the  facta  stated  in  said 
information  do  not  constitute  a  public  offense; 
<4)  that  the  court  has  no  jurisdiction  to  try  the 
offense  of  highlifing  a  horse." 

The  court  overruled  the  demurrer,  and  the 
defendant  excepted. 

[1]  The  uncontradicted  evidence  is  that 
there  was  a  revival  meeting  in  progress  at 
the  time  and  place  named  in  the  information; 
that  the  defendants  attended  the  said  meet- 
ing, remaining  a  short  time,  and  while  the 
meeting  was  still  in  progress  left  in  the  same 
vehicle  in  which  they  came ;  but  there  is  no 
evidence  that  either  of  the  defendants,  while 
attending  the  meeting,  or  while  the  meeting 
was  in  progress,  willfnlly  disturbed  the  said 
religious  worship  by  making  loud  and  bois- 
terous noises. 

There  was  a  horse  tied  about  15  feet  from 
the  arbor  under  which  the  meeting  was  being 
conducted,  and  one  of  the  defendants,  Jethro 
Plgford,  as  the  hack  in  which  he  was  riding 
passed  the  said  horse,  poured  some  substance 
from  a  beer  bottle  upon  the  horse,  and. the 
horse  Immediately  became  greatly  excited 
and  endeavored  to  get  loose,  and  thereby 
caused  considerable  excitement  among  the 
people  attending  the  said  meeting.  A  bottle 
was  found  the  next  morning  near  the  place 
where  the  horse  had  been  Ued  which  contain- 
ed a  few  drops  of  what  is  commonly  known 
as  •■hlghlife."  There  was  also  evidence  tend- 
ing to  show  that  the  substance  which  was 
poured  upon  the  horse  was  "hlghlife."  The 
evidence  also  discloses  the  fact  that  "high- 
life,"  as  the  phrase  is  commonly  used,  is  car- 
bon bisulphide.  There  is  no  evidence  in  the 
case  as  to  what  effect  the  pouring  of  "high- 
life"  would  have  upon  a  horse.  There  is  no 
evidence  whatever  that  there  e.^sted  a  con- 
spiracy by  the  defendant  to  disturb  the  relig- 
ious worship,  or  that  either  of  the  other  de- 
fendants, Sam  Plgford  or  Bill  Messlnger,  ad- 
vised Jethro  Plgford  or  were  in  any  wise  con- 
nected with  the  pouring  of  the  contents  of  the 
bottle  upon  the  horse,  or  even  were  advised 
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that  Jethro  Plgford  Intended  to  do  so,  and 
there  is  a  total  failure  of  evidence  to  show 
that  Jethro  Plgford  poured  the  contents  from 
the  bottle  with  the  Intention  of  causing  the 
horse  to  disturb  the  said  religious  meeting, 
except  the  act  itself. 

The  owner  of  the  horse,  who  was  a  member 
of  said  congregation  at  the  time,  testified  he 
was  disturbed  by  his  horse  being  "highlifed." 
Another  member  of  the  omgregatlon  testified 
that  he  was  disturbed  by  the  defendants  com- 
ing in  and  going  out  of  the  meeting  as  much 
as  twice. 

The  defendants  earnestly  insist  that  the 
court  committed  reversible  error  In  overrul- 
ing the  demurrer  to  the  Information.  With 
this  contention  we  are  not  in  accord. 

The  Information  clearly  points  out  the  of- 
fense which  the  defendants  are  brought  to 
the  bar  to  answer,  "disturbing  religions  wor- 
ship." The  information  is  not  duplldtous,  as 
it  charges  but  one  offense,  and  avers  two 
ways  by  which  the  said  offense  was  commit- 
ted— by  making  loud  and  boisterous  noises 
and  by  frightening  a  horse.  In  one  count  an 
offense  may  be  properly  charged  as  being 
committed  by  two  separate  and  distinct  acts 
on  the  part  of  the  accused  done  at  the  same 
time. 

The  ground  of  demurrer  that  the  court  has 
no  jurisdiction  to  try  the  offense  of  "high- 
lifing" a  horae  is  not  germane  to  a  legiti- 
mate attack  upon  said  information,  as  the  in- 
formation cannot  be  contorted  so  as  to  charge 
such  offense;  the  "highlifing"  of  the  horse 
being  only  one  of  the  acts  by  which  the  of- 
fense charged — disturbing  religious  worship 
— ^was  committed.  While  the  information 
does  not  command  our  approval  as  a  model 
pleading,  we  are  of  the  opinion  that  it  was 
suflFkcient,  and  the  court  did  not  err  in  over-i 
ruling  the  demurrer  thereto. 

We  think  instructions  No.  3  and  Ko.  6, 
given  by  the  court  and  excepted  to  by  the 
defendants,  were  as  favorable  to  them  as 
they  were  entitled  to.  The  requested  Instmc- 
tlon  which  was  refused  by  the  court  we  think 
was  properly  refused,  because  fully  covered 
by  the  general  instructions. 

There  Is  no  evidence  that  either  of  the  de- 
fendants, except  Jethro  Plgford,  were  in  any 
way  connected  with  the  pouring  of  the  said 
substance  froQi  the  said  beer  bottle  upon  the 
said  horse,  or  had  any  knowledge  that  Jethro 
Plgford  Intended  to  do  so,  and  the  only  aver- 
ment in  the  information  as  to  how  the  said 
religious  meeting  was  disturbed  that  is  sus- 
tained by  the  evidence  was  the  act  of  the  said 
Jethro  Plgford  in  frightening  the  said  horse, 
and  therefore  the  court  committed  reversible 
error  In  not  directing,  as  requested,  a  verdict 
of  acquittal  for  the  defendants  except  the 
said  Jethro  Plgford.  The  horse  being  tied 
within  15  feet  of  the  arbor  under  which  the 
said  religious  worship  was  being  conducted, 
Jethro  Plgford  must  be  presumed  to  have 
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known  that  his  act  woald  frighten  the  horse 
and  cause  him  to  become  so  excited  as  to  dls- 
tarb  the  said  rell^ous  meeting,  as  Is  shown 
by  the  evidence  it  did.  It  Is  also  to  t>e  pre)- 
Bumed  that  he  intended  the  natural  conse- 
quences of  his  act  The  evidence  was  suflS- 
dent  to  sustain  his  conviction,  and  the  court 
did  not  err  in  refusing  to  direct  the  jury  to 
acquit  him. 

In  accord  with  the  views  expressed  in  this 
opinion,  the  Judgment  herein  rendered  Is  re- 
versed as  to  Sam  Plgford  and  as  to  Bill  Mes- 
slnser.  The  Judgment  rendered  against 
Jetbro  Plgford  Is  affirmed. 

DOYLE.  P.  J.,  and  MATSON,  J.,  concur. 


(le  Okl.  Cr.  6M) 

KEKTTER  v.  STATE.    (No.  A-92SS.) 

(Criminal  Court  of  Appeals  of  Oklahoma.   Aug. 
12,  1919.) 

(ByOahiu  iy  Editorial  Btalf.) 

CBiHmAi.  Law  $=»1131(4)— Appbai.  and  Bb> 
BOR— Abandonment  or  Appeal. 
Where  an  appeal  In  a  prosecution  for  un- 
lawfully possessing  intoxicating  liquors  was 
pending  from  January  9,  1918,  and  called  for 
submission  June  3,  1919,  but  no  appearance 
made  or  brief  filed,  the  appeal  will  be  deemed 
to  have  been  abnndoned;  several  ezten'sions  of 
time  having  been  granted  for  the  purpose  of 
briefing  the  cause. 

Appeal  from  County  Court,  Cotton  County; 
J.  C.  Normun,  Judge. 

I.,ester  Keeter  was  convicted  of  the  crime 
of  unlawful  possession  of  InCosicaMng  liquors, 
and  sentenced  to  pay  a  fine  of  $200  and  to 
serve  60  days  in  the  county  jail,  and  appeals. 
Judgment  atflrnied. 

Txin  Morris,  of  Walters,  for  plaintUT  in  er> 
ror. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  This  appeal  has  been 
pending  in  this  court  since  the  9th  day  of 
January,  1018.  On  the  3d  day  of  June,  1919, 
the  case  was  called  for  submission.  No  ap- 
pearance was  made  at  that  time  by  counsel 
representing  plaintiff  in  error  to  orally  argue 
the  cause,  nor  has  any  brief  been  filed  in  be- 
half of  plaintiff  in  error.  At  the  time  the 
cause  was  submitted,  the  Attorney  General 
filed  a  motion  to  affirm  the  same  for  failure 
to  diligently  prosecute  the  appeal. 

It  Is  apparent  that  this  appeal  has  be«i 
abandoned,  as  several  extensions  of  time 
were  granted  to  counsel  for  plaintiff  in  error 
tor  the  purpose  of  briefing  the  cause,  but  no 
brief  has  been  filed. 

The  motion  of  the  Attorney  General  to  af- 


firm the  jndgment  for  failure  to  diligently 
prosecute  the  appeal  is  sustained,  and  the 
Judgment  of  conviction  la  affirmed.  Mandate 
forthwith. 


MILLEB  T.  BRANCH  et  aL 
(Snprane  Court 


of  Washington. 
1919.) 


(lOS  WaslL  TOO) 
(No.'l6102J 

6. 


Aug. 


Department  L 

Action  by  John  R.  Miller  against  George 
B,  Branch  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Reversed. 

PER  CURIAM.  This  case  is  in  aU  re- 
spects  like  the  case  of  Miller  v.  Kemper,  181 
Paa  868.  AU  the  questions  presented  in  this 
case  are  decided  in  that  case  adversely  to  the 
contention  of  respondent. 

For  the  reasons  therein  stated,  the  Judg- 
ment is  reversed. 


SHADRICK  T.  STATE.    (No.  A-324a) 

(Criminal  C^urt  of  Appeals  of  Oklahoma. 
Sept.  11,  1919.) 

Appeal  from  County  Court,  Oklahoma 
County ;  Wm.  H.  Zwick,  Judge. 

Allison  Sbadrlck  was  convicted  of  a  viola- 
tion of  the  prohibitory  liquor  law  and  aj^ 
peals.    Affirmed. 

Twyford,  Smith  ft  Crowe^  of  Oklahoma 
City,  for  plaintiff  in  error. 

The  Attorney  General  and  W.  G.  HaU, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  AlUsoa 
Shadrick,  was  convicted  on  an  Informtttion 
charging  that  on  the  9th  day  of  December, 
A.  D.  1916,  he  carried  and  transported  In  a 
certain  Buick  automobile,  12  quarts  of  whis- 
ky, from  a  point  unknown,  through  and  along 
Lindsay  street,  to  a  point  at  the  intersection 
of  said  Lindsay  street  with  First  street  la 
Oklahoma  City,  and  in  accordance  with  the 
verdict  was  seutenced  to  be  confined  in  the 
county  Jail  for  90  days  and  to  pay  a  fine  of 
$100.  From  the  judgment  an  appeal  was  tak- 
en by  filing  in  this  court  on  January  21,  1918, 
a  petition  in  error  with  case-made. 

The  only  testimony  is  that  of  two  witness- 
es introduced  by  the  state  and  supports  the 
allegations  of  the  information.  From  a  care- 
ful examination  of  the  whole  case,  both  as  to 
the  law  and  the  evidence,  we  have  failed  to 
discover  anything  whereof  the  plaintiff  In  er- 
ror has  Just  right  to  complain. 

The  judgment  is  therefore  affirmed.  Man- 
date forthwith. 


4s»For  other  cases  see  sun*  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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legal  rlgbt  entitled  to  be  admitted  to  ball. 


LEWIS  T.  STATE.    (No.  A-3308.) 

(Criminal  Court  of  Appeals  of  Oklalioma. 
Aug.  19,  ltfl».) 

Appeal  from  Superior  Ck>art,  Muskogee 
County;  Guy  F.  Nelson,  Judge. 

W.  T.  Lewis  was  convicted  of  a  violation  of 
the  prohibitory  lliiuor  law,  and  be  appeals. 
Affirmed. 

P.  A.  Gavin,  of  Muskogee,-  for  plaintUt  in 
error. 

The  Attorney  General  and  W.  0.  Hall, 
Aast  Atty.  Uen.,  fur  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed on  a  charge  tbat  be  did  have  unlaw- 
fully  In  his  posBeasion  six  one-gallon  cans  of 
alcohol,  with  the  intention  of  selling  the 
same.  His  punishment  was  fixed  at  30  days' 
confinement  in  the  county  Jail,  and  a  fine  of 
$200.  From  the  Judgment  rendered  in  pursu- 
ance of  the  verdict  an  appeal  was  perfected 
fay  filing  in  this  court  on  March  30,  1918,  a 
petition  in  error  with  case-made. 

No  briefs  bave  been  filed.  When  the  case 
was  called  for  final  submission,  no  appear- 
ance was  made  In  behalf  of  the  plaintiff  in  er- 
ror. The  Attorney  General  has  moved  to  af- 
firm the  Judgment  for  failure  to  prosecute  the 
appeaL 

Finding  no  available  error  in  the  record, 
the  Judgment  herein  is  affirmed. 


Ex  parte  IJTTREI<U    (No.  A-80e4.) 

(Criminal  Ck>urt  of  Appeals  of  Oklahoma. 
July  12,  lOlO.) 

Petition  by  Jess  Littrell  for  writ  of  habeas 
corpus  to  be  let  to  bail.  Denied,  and  bail  re- 
fused. 

Carr  &  Henderson,  of  Pauls  Valley,  and  A. 
B.  Burris,  of  Okemah,  for  petitioner. 

K.  McMillan,  Asst.  Atty.  Gen.,  for  respond- 
att. 

PER  CURIAIL  The  petitioner,  Jess  Lit- 
trell, filed  his  petition  In  this  court  on  the  5th 
day  of  July,  1917,  praying  that  a  writ  of  ha- 
beas corpus  issue  for  the  purpose  of  being  ad- 
mitted to  ball,  being  in  custody  under  an  or- 
der of  commitment  by  an  examining  magis- 
trate on  a  charge  of  having  murdered  one  L. 
M.  Boulware. 

Petitioner  avers  tbat  he  is  not  guilty  of  the 
crime  of  murder  as  charged,  and  that  the 
proof  of  his  guilt  of  the  charge  of  murder  is 
not  evident,  nor  the  presumption  thereof 
great. 

On  August  7,  1017,  a  supplemental  petition 
was  filed,  at  which  time,  upon  consideration 
of  the  petitions,  it  was  the  opinion  of  the 
court  that  petitioner  was  not  as  a  matter  of 


and  it  was  ordered  and  adjuuked  that  tiw 
writ  be  denied,  and  ball  retuiied. 


McCAIN  T.  STATE.    (No.  A-8329J 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  SO,  1UI9.) 

Appeal  from  District  Court,  Oklahoma 
County  ;  Edward  Dewea  OldUeld,  Judge. 

John  McCain  was  convicted  of  murder,  and 
be  appeals.    Appeal  dismissed. 

H.  A.  Wilkinson,  of  Oklahoma  City,  for 
plaintiff  in  error. 

PER  CURIAM.  Plaintiff  in  error,  John 
McCain,  was  by  indictment  duly  reiui'ued  la 
the  district  court  of  Uidahoma  county,  ciiarg- 
ed  with  the  murder  of  one  M.  B.  Uui,  alleged 
to  liave  beeii  committed  in  sold  couuiy  uu  uie 
19th  day  of  June,  1917,  by  shooting  her  with 
a  pistol,  and  upon  his  trial  the  Jury  found 
him  guilty  and  assessed  the  punlsumeut  ut 
huprlaoument  for  life.  Judgment  wus  ren- 
dered In  accordance  with  the  verdict  on  No- 
vember 10,  1917,  from  which  Judgment  an  ap- 
peal was  perfected  by  filing  in  tliis  court  uu 
April  24,  1918,  a  petition  in  error  with  case- 
made. 

Plaintiff  in  error  by  his  counsel  of  record 
has  filed  motion  to  dismiss  the  appeal ;  said 
moilon  being  filed  by  request  of  piumtiff  in 
error.  It  is  therefore  considered  uuU  ordered 
that  said  motion  be  sustained,  and  the  uppeal 
herein  dismissed. 


UcINTOSH  V.  STATE.    (No.  A-^424.) 

((Mmlnal  Court   of  Appeals  of  Oklahoma. 
July  31,  1919.) 

Appeal  from  District  C!ourt,  Haskell  C!oun- 
ty ;  W.  H.  Brown,  Judge. 

Monroe  Mcintosh  was  convicted  of  murder, 
and  he  appeals.    Dismissed. 

E.  O.  Clark,  of  Stlgler,  for  plaintiff  la  er- 
ror. 

PER  CURIAM.  The  plaintiff  in  error, 
Monroe  Mcintosh,  and  Alice  Dodd,  were 
Jointly  charged  with  the  murder  of  one  Suiuu 
Dodd,  alleged  to  have  been  coiumitied  in 
Haskell  county  on  or  about  the  2Qth  day  of 
August,  1017,  by  giving  and  administering 
TA  grains  of  a  certain  deadly  poison,  to  wit, 
"bichloride  of  mercury." 

A  severance  was  asked  and  granted.  Upon 
his  separate  trial  the  plaintiff  in  error  was 
convicted  and  his  punishment  assessed  at  im- 
prisonment in  the  penitentiary  for  life  at 
hard  labor.    From  the  Judgment  and  sentence 
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rendered  In  accordance  with  the  yerdiqt  on 
the  7th.  day  of  February,  1918,  plaintiff  In  er- 
ror appealed  by  flUng  In  this  court  on  Au- 
gust 7>  1918,  a  petition  In  error  with  case- 
made. 

Plaintiff  In  error  by  his  counsel  of  record 
has  filed  a  motion  to  dismiss  his  appeal, 
which  motion  is  sustained;  and  it  is  ordered 
and  adjudged  that  the  appeal  herein  be  dis- 
missed. 


Ex  parte  MUSIC.    (Np..  A-«129.) 

(Criminal  Court  of  Appeals  -of  Oklahoma. 
Jnly  12,  1919.) 

Application  of  John  W.  Music  for  release 
upon  ball  by  writ  of  habeas  corpus.  Ball  al- 
lowed. 

John  Xj.  Gleason,  of  Ouymon,  for  petitioner. 

B.  McAIlUan,  Asst.  Atty.  Gen.,  and  I.  £. 

Hill,  Co.  Atty.,  of  Boise  City,  for  the  State. 

PER  CURIAM.  The  petitioner,  John  W. 
Music,  filed  his  petition  In  this  court  August 
25, 1917,  for  the  purpose  of  being  admitted  to 
ball  pending  the  final  hearing  and  determina- 
tion of  a  charge  of  murder  filed  against  him 
in  CUuarron  county,  wherein  upon  bis  prelim- 
inary examination  before  the  county  Judge  he 
was  held  to  answer  for  the  murder  of  one 
Wade  Burnett,  on  the  2d  day  of  July,  1917. 
Attached  to  said  petition  and  made  a  part 
thereof  is  a  stipulation  as  to  the  facts  which 
the  evidence  tended  to  show,  and  that  the 
Judge  of  the  district  court  of  Cimarron  coun- 
ty has  been  absent  from  the  state ;  also  the 
statement  of  E}.  B.  McMahan,  county  Judge, 
recommending  that  petitioner  be  admitted  to 
bail. 

In  consideration  of  said  stipulation  it  was 
on  the  25th  day  of  August,  1917,  ordered  and 
adjudged  that  said  petitioner  be  admitted  to 
bail,  and  the  same  Is  fixed  In  the  sum  of  $12,- 
000,  bond  to  be  conditioned  as  required  by 
law.  Upon  giving  bond  in  this  sum,  the  same 
to  be  approved  by  the  court  clerk  of  Cimarron 
county,  the  petitioner  to  be  released  from  cus- 
tody. 


(16  Okl.  Cr.  291) 

KmCHT  v.  STATE.     (No.  A-2890.) 

(Crimiiial  Court  of  Appoala  of  Oklahoma. 
Aug.  8,  1919.) 

(Syttabttt  ly  the  Court.) 

1.  Homicide  is=>22(2)— Murdeb  in  Fiest  Db- 
QBEB— Evidence. 
Evidence  of  previous  malice  and  premedita- 
tion not  necessary  to  sustain  a  conviction  of 
manslaughter  in  the  first  degree,  where  a  homi- 
cide is  comtnitted  in  the  heat  of  passion  with 
a  deadly  wciipon,  per  se. 


2.  Cbiuinai.  Law  «=9394— Evidence— Docu- 
HBNTABT  Evidence— lixEOAii  Seaeq?. 
Documentary  evidence  secured  by  illegal 
search  of  the.  room  of  another  is  not  thereby 
rendered  inadmissible  as  violative  of  the  Con- 
stitutioB  of  this  state. 

S.  Homicide  €=>269  —  Expressed  Mauce  — 
Restobation  or  Fbiendlt  Reiations. 
Where  there  la  >  evidence  of  previously  ex- 
pressed malice,  and  that  friendly  relations  aie 
thereafter  apparently  restored,  upon  the  trial 
of  a  defendant  for  the  murder  of  the  person 
against  whont  tBe  malice  was  expressed,  it  is 
a  question  of  fact,  under  proper  instructionB, 
for  the  Jury  as  to  whether  or  not  the  restora- 
tion of  friendly  relations  between  the.  parties 
at  the  time  of  the  homicide,  was  in  good  faith 
on  the  part  of  the  slayer. 

4.  HoinoiDE  «=3338(5)— Exfbessed  Mauce. 

In  the  trial  of  a  murder  charge,  erroneous 
admission  of  evidence  tending  to  show  malice 
and  premeditated  design,  even  though  such  evi- 
dence should  be  incompetent  and  prejudicial, 
becomes  harmless,  when  a  verdict  of  man- 
slaughter Is  returned  by  the  Jury. 

^.   iNBTBUCTIONa. 

The  instruction  given  and  the  requested 
instructions  refused  carefully  considered,  and 
found  free  from  error. 

Appeal  from  District  Court,  Oklahoma 
County;  Geo.  W.  Clark,'  Judge. 

Jesse  Knight  was  convicted  of  murder,  and 
appeals.    Afihrmed. 

Ben  P.  Williams,  of  Norman,  and  Prulett, 
Day  &  Snlggs,  of  Oklahoma  City,  for  philn- 
tlff  in  error. 

S.  P.  FreeUng,  Atty.  Gen.,  and  B.  McMU- 
lan,  Asst  Atty.  Gen.,  tor  the  State. 

ABMSTBONG,  J.  The  plaintiff  in  error, 
Jesse  Knight,  hereinafter  called  defendant, 
was  Informed  against  jointly  with  his  broth- 
er for  the  murder  of  George  E.  Long,  a  sev- 
erance was  granted,  and  the  defendant  tried 
and  convicted  of  manslaughter  in  the  first 
degree,  and  sentenced  to  imprisonment  at 
McAlester  for  a  term  of  20  years.  To  re^ 
verse  the  Judgment  rendered,  he  prosecutes 
this  appeal. 

The  defendant  in  his  brief  does  not  ab- 
stract the  evidence  as  required  by  the  rules 
of  this  court,  and  does  not  seriously  contend 
that  the  evidence  Is  insufficient  to  sustain 
the  conviction  of  manslaughter  In  the  first 
degree,  had  In  this  case.  We  therefore  feel 
It  Is  unnecessary  to  recite  the  voluminous 
evidence  in  this  case,  except  In  so  far  ad  It 
may  be  necessary  to  an  Intelligent  considera- 
tion of  the  fundamental  errors  alleged  to 
have  Intervened  in  the  trial  of  the  case.  The 
said  evidence  is  that  the  defendant,  Jesse 
Knight,  and  John  Knight  were  brothers,  and 
that  a  very  commendable  brotherly  affection 
existed  between  them,  especially  on  the  part 
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of  the  defendant  to  Jobn,  that  the  defendant 
resided. In  Texas  and  John  in  this  state,  that 
the  deceased  was  fire  Chief  of  the  S.  &  S. 
Company,  located  at  Packlngtown,  Okl.,  and 
had  authority  to  employ  all  help  needed  In 
'  the  flre  department  of  the  said  company,  and 
that  John  Knight  was  employed  by  him  In 
the  said  flre  department,  and  that  while  so 
employed  he  contracted  syphilis  and  was  dis- 
charged, and  at  the  time  of  being  discharged 
he  was  abused  and  kiclced  by  the  deceased, 
and  bad  blood  thereby  engendered;  that  of 
this  and  of  his  physical  condition,  Jobn  fully 
advised  the  defendant  by  letter,  and  inform- 
ed him  that  his  having  contracted  syphilis 
was  due  to  the  evil  advice  of  the  deceased; 
that  snbseanently  John's  physical  condition 
improved,  and  the  nnfriendly  relations  be- 
tween him  and  the  deceased  were  adjusted, 
and  John  was  again  employed  by  the  de- 
ceased In  his  former  position;  that  it  was 
while  the  unkindly  feelings  existed  between 
fbem  tliat  the  letters  put  In  evidence,  to 
wtiich  the  defendant  duly  excepted,  were 
written  by  the  defendant  to  John,  which 
said  letters  expressed  great  malice  toward 
the  deceased,  and  a  determination  on  the 
part  of  the  defendant  to  avenge  the  wrongs 
done  John  by  the  deceased,  saying  "that  he 
(defendant)  still  had  his  automatic  oiled  and 
in  good  shape."  The  defendant  visited  his 
brother  in  Packlngtown,  where  for  a  short 
time  he  was  employed,  and  returned  to 
l^extM.  Subsequently  he  returned  to  Pack- 
lngtown, and  some  months  thereafter  he  and 
John  visited  their  parents  in  Tennessee, 
where  they  remained  about  60  days  and  then 
returned  to  Packlngtown,  and  John  foimd  that 
his  former  place  in  the  flre  department,  in 
which  be  desired  re-employment,  had  been 
filled  by  another,  and  John  frequently  asked 
others  connected  with  the  deceased  as  to 
whether  or  not  the  deceased  Intended  to 
again  employ  him,  and  as  to  what  he  intend- 
ed to  do  about  it;  that  on  the  night  of  the 
homicide  the  defendant  and  his  brother  vis- 
ited the  flre  hall  of  the  8.  &  S.  Company,  in 
which  hall  the^deceased  had  his  bed,  and  on 
wbidi  he  was 'then  lying  partly  undressed, 
with  his  shoes  off;  that  the  defendant  and 
his  brother  John  engaged  with  others  in  a 
game  of  cards;  that  while  they  were  so  en- 
gaged the  deceased  got  up,  and  In  his  stock- 
ing feet  went  into  the  toilet  which  adjoined 
said  fire  b^Il,  and  that  John,  having  gotten 
another  to  take  his  place  in  the  card  game. 
Immediately  followed  the  deceased  into  said 
toilet;  that  in  about  a  minute  the  deceased 
called  "Tom,"  who  was  an  employe  of  said 
flre  department,  and  who  was  also  engaged 
In  the  said  game  of  cards,  several  times,  and 
immediately  thereafter  the  deceased  and 
John  returned  to  the  flre  hall,  and  that  John 
had  bold  of  deceased  and  was  striking  at 
him;  that  the  deceased  was  severely  cut 
about  the  face,  and  bleeding  very  profusely, 


and  apparently  in  a  very  weak  condition; 
that  tlie  deceased  seized  a  flre  nozzle  and 
held  it  in  a  posiltion  to  strike,  and  that  the 
deceased  was  then  seized  and  pulled  back 
by  the  defendant,  who  immediately  drew 
his  pistol  and  shot  the  deceased  through  the 
head,  and  that  deceased  fell  and  immediately 
expired;  that  the  defendant  Immediately 
said,  in  explanation  as  to  why  he  shot  the 
deceased,  "that  the  deceased  was  trying  to 
knock  his  head  ofT  with  the  nozzle,  that  be 
could  not  stand  for  that,  that  he  could  not 
stand  for  a  thing  like  that,"  and  shortly 
thereafter  left  the  Are  hall,  went  to  Texas, 
and  thence  to  his  parents'  home  in  Tennes- 
see, returned  to  Oklahoma,  and  surrendered. 

The  defendant  testified  that  he  killed  the 
deceased  In  order  to  protect  his  brother  from 
being  killed  or  receiving  great  bodily  harm; 
that  at  the  time  he  shot  the  deceased  he  en- 
tertained no  unkindly  feelings  toward  him, 
and  that  when  he  wrote  the  said  letters  to 
his  brother,  which  were  in  evidence,  that  be 
was  mad  and  worried,  and  did  not  intend 
to  advise  his  brother  to  kill  the  deceased, 
nor  did  he  intend  to  threaten  the  deceased; 
that  his  object  In  writing  his  brother  said 
letters  was  to  cause  him  to  be  careful  and 
to  keep  him  out  of  trouble;  and  that  at  the 
time  said  letters  were  written  he  had  never 
seen  and  did  not  know  the  deceased. 

[3]  The  defendant  excepted  to  .the  giving 
of  paragraph  16  of  the  Instructions  given 
the  Jury,  which  paragraph  reads: 

"Threats  made  by  the  defendant,  if  any,  and 
all  declarations  of  personal  hostility  of  the  de- 
fendant, if  any,  against  the  deceased,  are  prop- 
er for  your  coDsideration,  to  determine  the 
question  of  malice  or  criminal  intent  of  the  de- 
fendant, if  any,  at  time  of  the  fatal  difficulty; 
but  if  you  find  from  the  facts  and  circumstances 
in  evidence  in  the  case  that  the  defendant  and 
deceased,  after  any  sach  threats  or  declarations 
of  hostility,  U  any,  made  up  good  friends,  and 
each  forgave  the  other,  aU  past  differences  and 
animosities,  and  no  new  tlureata  or  hostilities 
could  be  considered,  by  the  jury  as  evidence 
of  malice;  but  if  the  Jury  believes  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  had  not  in  good  faith  forgiven  de- 
ceased, and  made  up  good  friends,  prior  to  the 
fatal  difllcnity,  then  the  jury  has  the  right  to 
consider  the  past  threats  or  expressions  of  hos- 
tility of  the  defendant,  if  any  there  were,  for 
the  purpose,  with  the  other  evidence  in  the 
cause,  of  determining  the  question  of  malice." 

The  defendant  complains  of  the  action  of 
the  court  in  refusing  to  give  requested  In- 
struction No.  ,   and   which  said   refusal 

was  excepted  to.  The  instruction  is  as 
follows : 

"What  is  or  is  not  an  overt  action— that  Is, 
what  act  upon  the  part  of  the  person  slain  will 
justify  the  person  taking  his  life — varies  with 
the  circumstances  of  each  particular  case.  Un- 
der some  circumstances  the  slightest  movement 
may  justify  instant  action  on  the  part  of  the 
person   threatened  with   danger,   under   other 
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drcnmstanees  that  might  not  b«  true,  and  It  Is 
for  the  Jury,  Tiewing  the  facts  and  drcumstanc- 
ea  in  evidence  from  the  defendant's  standpoint, 
to  determine  bow  this  may  be  in  each  case." 

A  motion  for  a  new  trial  was  filed  and 
overruled,  and  exceptions  saved. 

Tlie  most  insistent  contention  of  tbe  de- 
fendant ia  that  the  court  committed  funda- 
mental error  in  admitting  in  evidence  the 
letters  written  by  the  defendant  to  bis  broth- 
er John,  prior  to  the  homicide  and  with  this 
contention  we  are  not  in  accord. 

[1]  Tbe  offense  of  which  the  defendant 
was  convicted,  manslangbter  In  the  first  de- 
gree, is  defined  by  subsection  2  of  section 
2320,  Revised  Laws,  as  follows: 

"When  perpetrated  without  41  design  to  effect 
death,  and  in  a  heat  of  passion,  but  in  a  cruel 
and  uDiiBiial  manner,  or  by  means  of  a  danger- 
ous wen|>on,  unless  it  ia  committed  under  such 
circumstaures  as  constitute  excusable  or  justi- 
fiable homicide." 

Hence,  where  tbe  killing  is  done,  as  in  the 
instant  case,  "in  a  heat  of  passion  by  means 
of  a  deadly  weapon,"  It  is  not  necessary  to 
show  previous  malice  and  premeditation  to 
sustain  a  conviction  of  manslaughter  in  the 
first  degree,  and  as  the  only  office  of  the  let- 
ters of  the  defendant  to  his  brother  was  to 
show  expressed  malice  toward  tbe  deceased 
and  premeditation  to  kill  him,  U  it  was 
error  to  admit  such  letters  In  evidence, 
which  we  do  not  bold,  such  error  was  not 
such  as  to  entitle  tbe  defendant  to  a  reversal 
In  this  case.    Section  6005,  Revised  Laws. 

[2]  We  do  not  think  that  the  letters  put 
the  character  of  tbe  defendant  in  issue,  nor 
that  the  fact  that  the  letters  were  obtained 
by  unlawful  search  of  John's  trnnlt,  in  viola- 
tion of  provisions  of  the  Constitution  of  this 
state,  rendered  said  letters  Inadmissible  in 
evidence. 

We  think  requested  instruction  No.  —  was 
properly  refused,  as  the  phase  of  the  case 
therein  stated  was  fully  covered  by  general 
instructions  of  the  court,  in  which  the  court 
fairly  presented  both  sides  of  the  case,  and 
that  Green  t.  United  States,  2  Okl.  Cr.  65. 
101  Pac.  112,  dted  by  defendant,  does  not 
support  his  claim  of  fundamental  error  in 
refusing  to  give  said  requested  Instruction. 
In  Green  v.  United  States,  supra,  it  is  shown 
that  the  trial  Judge  "did  not  correctly  and 
sufficiently  cover  the  said  phase  of  the  case," 
tbe  condition  In  which  the  defendant  might 
act  in  defense  of  himself  or  of  his  brother, 
while  in  the  Instant  case  the  court  by  Its 
instruction  did  "correctly  and  sufficiently 
cover  said  phase  of  the  case."  The  motion 
for  a  new  trial  was  properly  overruled. 

[4]  Finding  no  reversible  error  in  the  rec- 
ord, tbe  Judgment  of  the  trial  court  Is  af- 
firmed. 

DOTLE;  p.  J.,  and  MATSON,  X,  concur. 


(u  okL  Cr.  ao 
KNIGHT  T.  STATE.    (No.  A-299>0 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  8.  1019.) 

(8tittalu$  (y  the  Court.) 

1.  CannNAi,  Law  ^=>^22(4)  —  Docmaamxr 
EVIDKNCX— LdnTEBS  Bbtwxbr  Codkrro- 
▲NTS. 

When  two  persons  are  jointly  charged  with 
murder  and  separately  tried,  letters  written  by 
one  of  them  to  the  other,  expressing  malice 
towards  and  a  premeditated  design  to  kill  the 
person  slain,  are  admissible  in  evidence  against 
cither  one  of  the  said  defendants,  if  there  be 
any  evidence  tending  to  show  collusion  between 
them  to  cause  the  death  of  the  person  witik 
whose  death  they  are  charged. 

2.  Criuinal  Law  <e=>394— Iixboai.  Skabob— 
Admission  of  Documgntast  Evidence. 

Letters  ohtnined  by  an  illegal  search  are 
not  thereby  rendered  inat^missible  in  evidence, 
because  the  search  by  which  tbe  letters  were 
obtained  was  violative  of  section  30  of  the  Bill 
of  Rights  of  the  Constitution  of  this  state; 
the  true  rule  being  that  the  admissibility  of 
evidence,  other  than  confessions,  is  not  affected 
by  illegality  by  which  the  same  is  obtained. 

3.  BoMiciDK  «=>338(5)— Aniussioii  or  EtI" 

DBNCS— HaRULESS   ErROB. 

In  the  trial  of  a  murder  charge,  erroneous 
admission  of  evidence  tending  to  show  malice 
and  premeditated  design,  even  though  such 
evidence  be  incompetent  and  prejudicial,  be- 
comes harmless  when  a  verdict  of  manslaughtec 
is  tetumed  by  the  jury. 

Appeal  from  District  Court,  Oklahoma 
County;  John  W.  Hayson,  Judge. 

John  Knight  was  convicted  of  manslangli* 
ter  in  the  first  degree,  and  appeals.  Af- 
firmed. 

Ben  F.  Williams,  of  Norman,  and  Jean  P. 
Day  and  Pruiett,  Sniggs  &  Patterson,  all  of 
Oklahoma  City,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 

ABMSTIRONO,  J.  The  plaintiff  in  error, 
John  Knight,  hereinafter  called  defendant, 
was  with  his  brother,  Jesse  Knight,  Inform- 
ed against  jointly  for  the  murder  of  George 
B.  Long,  a  severance  granted,  the  defendant 
tried  separately,  and  convicted  of  man- 
slaughter in  the  first  degree,  and  sentenced 
to  imprisonment  in  tbe  penitentiary  at  Mc- 
Alester  for  a  term  of  16  years.  To  reverse 
the  judgment  rendered,  he  prosecutes  this 
appeal. 

This  Is  a  companion  case  to  that  of  Jesse 
Knight  V.  State  (No.  2890)  182  Pac.  734,  re- 
cently affirmed  by  this  court,  but  not  yet 
officially  reported. 
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The  defendant  In  his  brief  has  not,  as 
required  by  the  rules  of  this  conrt,  abstract- 
ed the  eridenoe,  and  does  not  argue  in  liis 
brief  that  the  evidence  is  insufficient  to  sup- 
port the  Judgment  rendered,  but  rests  a  re- 
versal of  this  case  upon  the  alleged  funda- 
mental error  of  the  conrt  in  admitting  In 
evidence  letters  written  the  defendant  by 
Jesse  Knight,  his  brother.  Therefore  we  do 
not  think  it  necessary  to  recite  the  evidence, 
believing  it  sufficient  for  an  intelligent  re- 
view of  the  question  Involved  to  say  that  it 
shows  that  prior  to  being  shot  by  the  de- 
fendant's codefendant  and  in  the  toilet 
which  adjourned  the  fire  hall  in  which  de- 
ceased was  shot,  the  deceased  was  severely 
wounded  by  the  defendant  with  a  knife,  and 
Immediately  thereafter  the  deceased,  accom- 
panied by  the  defendant,  came  into  said  fire 
hall,  where  the  defendant's  codefendapt 
was.  and  very  shortly  thereafter  was  shot 
by  said  codefendant,  fell  down,  and  im- 
mediately expired;  that  the  letters  In  evi- 
dence were  written  after  the  writer,  who  at 
the  time  resided  in  Texas,  had  been  Inform- 
ed by  letters  to  him  from  the  defendant 
that  he  (defendant)  had  been  induced  by 
the  deceased  to  visit  a  house  of  prostitu- 
tion in  Oklahoma  City  aqd  had  there  con- 
tracted syphiUs;  that  at  that  time  he  was 
employed  by  the  deceased,  who  was  fire 
chief  of  the  S.  &  S.  Company,  located  at 
Packlngtown;  that  after  defendant  bad  con- 
tracted said  disease  the  deceased,  who  bad 
authority  to  discharge  employ^  of  the  said 
fire  department,  cursed  and  abused  the  de- 
fendant, kicked  him,  and  discharged  him 
from  his  said  employment;  that  the  said 
letters  expressed  a  strong  brotherly  attach- 
ment on  the  part  of  the  writer  for  the  de- 
ftadant,  and  that  he  was  very  much  outrag- 
ed at  the  treatment  that  bad  been  accorded 
his  brother  by  the  deceased,  expressed  mal- 
ice against  and  a  premeditated  design  to 
kUl  deceased,  and  advised  the  defendant  to 
kill  the  deceased  if  he  could  do  so  with  im- 
imnlty,  and  that  in  order  to  look  after  bis 
brother  that  the  said  writer  of  the  said  let- 
ters came  to  Packlngtown,  and  that  after 
being  discharged,  upon  having  improved  as 
to  his  affliction,  the  Ul  feeling  of  the  de- 
fendant towards  the  deceased  was  removed: 
that  they  apparently  became  friends,  and 
the  defendant  was  again  employed  in  the 
said  lire  department  by  the  deceased;  that 
defendant  left  said  second  employment,  and 
with  bis  said  brother  visited  their  parents 
In  Tennessee,  remained  there  about  00  days, 
and  then  returned  together  to  Packlngtown, 
and  that  the  defendant  desired  to  be  again 
employed  in  the  said  Ore  department,  but 
that  he  did  not  so  succeed ;  that  the  said  de- 
fendant and  his  brother  constantly  associat- 
ed closely  together,  and  on  the  night  of  the 
homicide  came  together  to  the  said  Ore  hall, 
the  said  codefendant  being  at  that  time 
182P^-47 


armed  with  a  pIstoL  The  defendant  mov- 
ed for  a  new  trial,  which  was  overruled, 
and  exceptions  saved. 

[1,2]  Tbe  only  material  contention  insist- 
ed  upon  by  the  defendant  in  bis  brief  Is 
that  the  said  letters  were  Inadmissible  In 
evidence  against  him,  and  unquestionably 
so  because  they  were  obtained  by  a  violation 
of  section  80  of  the  Bill  of  Rights  of  the 
Constitution  of  this  state,  which  reads  as 
follows: 

"The  right  of  tbe  people  to  be  secure  In  theit 
person,  bouses,  papers  and  effects.  SKainst  on- 
reasonable  searches  and  seizures  shall  not  be 
violated:  and  no  warrant  shall  issue,  bat  upon 
probable  cause  supported  by  oath  or  affirma- 
tion, describing  as  particularly  as  may  be  the 
place  to  be  searched  and  the  person  or  thing 
to  be  seised." 

With  said  contention  we  cannot  agree,  as 
this  court  has  several  times  beld  adversely 
thereto.  In  Silva  v.  State,  6  Okl.  Cr.  97,  U6 
Pac  199,  it  is  held: 

"Evidence  obtained  by  means  of  a  search 
warrant  is  not  inadmissible,  either  upon  the 
grounds  that  it  is  in  the  nature  of  admissions 
under  duress,  or  that  it  is  evidence  which  the 
defendant  has  been  compelled  to  furnish  against 
himself,  or  on  the  ground  that  tbe  evidence 
has  hecu  unfairly  or  Illegally  obtained,  even 
if  it  appears  that  the  search  warrant  was  il- 
legally issued." 

In  said  case  Judge  Doyle  announces  the 
accepted  rule  to  be: 

"That  the  admissibility  of  evidence  is  not  af- 
fected by  the  Illegality  of  tbe  means  through 
which  tbe  witnesses  were  enabled  to  obtain  the 
evidence." 

Tbe  said  mle  announced  by  Judge  Doyle 
finds  support  and  approval  in  the  following 
cases,  viz.:  Blpper  v.  D.  S.,  178  Fed.  24, 
101  C.  O.  A.  162;  Dam  Yan  v.  D.  S.,  193  Fed. 
970.  115  O.  C.  A.  122;  Martin  v.  State,  1 
Ala.  App.  215,  56  South.  8;  People  r.  War* 
ren,  12  CaL  App.  730,  106  Paa  725;  Cohen 
V.  State,  7  Oa.  App.  5,  65  S.  E.  1006 ;  Minor 
V.  Atlanta,  7  Ga.  App.  817,  68  S.  E.  814; 
Young  V.  State,  12  Oa.  App.  86,  76  S.  B.  753; 
State  V.  Turner,  82  Kan.  787,  100  Pac.  654, 
32  L.  R.  A.  (N.  S.)  772,  136  Am.  St  Rep. 
120;  Shreveport  t.  Knowles,  136  La.  770,  67 
South.  824;  People  v.  Campbell.  160  Mich. 
108,  125  N.  W.  42.  84  L.  R.  A.  (N.  S.)  58,  136 
Am.  St.  Rep.  417 ;  People  v.  Trine,  164  MidL 
1, 129  N.  W.  3 ;  People  v.  Aldorfer,  164  Mich. 
070,  130  N.  W.  361 ;  State  v.  Rogne,  116  Minn. 
204,  132  N.  W.  6 ;  NUon  v.  State,  92  Neb.  llfii, 
138  N.  W.  136;  State  v.  Wallace,  162  N.  a 
622,  78  S.  E.  1,  Ann.  Cas.  1915B,  423;  State 
V.  Booker,  68  W.  Va.  8,  69  S.  E.  295. 

The  letters  admitted  in  evidence  were 
written  in  response  to  letters  writtoi  by  the 
defendant  to  bis  codefendant,  and  evldenc- 
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ed  malice  on  the  part  of  bis  codefendant 
against  the  deceased  and  a  formed  design 
to  kill  him,  and  the  court  properly  instruct- 
ed the  jury  that,  before  they  could  con- 
sider said  letters  as  evidence,  they  must 
find  from  the  erideuce  that  the  defendant 
and  his  codefendant  acted  in  concert  to 
effect  the  death  of  the  deceased. 

We  think  there  was  evidence,  if  said  let- 
ters be  entirely  disregarded,  that  warranted 
the  }ury  in  finding  that  the  death  of  the  de- 
ceased was  brought  about  by  the  collusion 
of  the  defendant  and  his  codefendant,  and 
that  the  said  letters  were  properly  admitted 
in  evidence,  notwithstanding  that  after  the 
said  letters  were  written  the  defendant  and 
deceased  apparently  resumed  friendly  rela- 
tions, and  the  defendant  was  again  employ- 
ed by  the  deceased  In  the  said  fire  depart- 
ment. Whether  or  not  friendly  relations 
were  in  good  faith  entertained  by  the  de- 
fendant and  his  codefendant  toward  the  de- 
ceased at  t&e  time  of  the  homicide  was  a 
question  of  fact  for  the  Jury. 

"Slight  evidence  of  collusion  is  all  that  the 
law  requires  to  admit  the  acts  and  declaration 
of  a  conspirator  in  evidence  agahist  bis  co-con- 
spirator." 

"The  least  degree  of  concert  of  action  or  col- 
lusion makes  the  act  of  one  conspirator  the  act 
of  alL" 

Er  parte  Hayes  et  al.,  6  Okl.  Cr.  321,  118 
Pac.  609;  Price  v.  State,  1  Okl.  Cr.  358^  98 
Pac.  447, 

In  Ex  parte  Hayes  et  al.,  supra,  it  is  said: 
"While  there  is  no  direct  testimony  of  the 
existence  of  a  conspiracy  between  petitioners  as 
contended  for  by  the  Assistant  Attorney  Gener- 
al, and  while  it  is  trne  that  the  circumstances 
testified  to  in  behalf  of  the  state,  if  taken  alone 
and  simply  by  themselves,  would  have  but  lit- 
tle strength,  yet,  when  all  these  circumstances 
are  taken  together,  we  are  satisfied  that  this 
letter  is  admissible  in  evidence  as  against  both 
of  the  petitioners.  It  has  been  expressly  de- 
cided that  written  corrcspondeace  and  entries 
made  in  books  and  other  documents  by  one 
conspirator,  having  refereace  to  the  common 
design  of  the  conspirators,  are  admissible  in  evi- 
dence against  a  co-conspirator.  See  Carter  v. 
State,  106  Ga.  376,  32  S.  E.  345,  71  Am.  St. 
Bep.  262;  State  v.  Cardoza,  11  S.  C.  195; 
Bloomer  v.  State,  48  Md.  624." 

[S]  If,  however,  the  admission  of  said  let- 
ters In  evidence  was  error,  as  to  which  we 
hold  adversely,  as  malice  and  premedita- 
tion are  not  elements  of  manslaughter,  the 
offense  of  which  defendant  was  convicted, 
such  error  was  harmless. 

"In  the  trial  of  a  murder  charge,  erroneous 
admission  of  evidence  tending  to  show  malice 
and  premeditated  design,  even  though  such  evi- 
dence should  be  incompetent  end  prejudicial,  be- 
comes harmless,  when  a  verdict  of  manslaugh- 
ter is  returned  by  the  jury."    Knight  v.  State, 


No.  A-2890,  182  Pac.  734,  not  yet  officially  re- 
ported. 

Finding  no  error  in  the  record,  the  Jadg' 
ment  of  the  trial  court  is  affirmed. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 


07  Okl.  Cr.  26) 

BURNS  et  al.  T.  STATE.     (No.  A-2936.) 

(Criminal  (3ourt  of  Appeals  of  Oklahoma. 
Aug.  6,  1919.) 

(Syllabiu  by  the  Court.) 

1.  Lbwdnkss  «=»1  —  Livmo  iw  Statk  of 
Adcltebt— Elements  or  Offewsb— "Orair 
A»n  Notorious  Adultebt." 

Having  occasional  illicit  intercourse,  with- 
out a  public  or  notorious  living  together,  is  not 
sufficient  to  constitute  the  offense  of  living  in  a 
state  of  open  and  notorious  adultery.  To  con- 
stitute "open  and  notorious  adultery,"  the  par- 
ties must  reside  together  publicly,  in  the  face 
of  society,  as  if  the  conjugal  relation  existed 
between  them. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Open  and  Notori- 
ous Adultery.] 

2.  Lewdness  ®=»10  —  Ltvino  in  State  or 
AntJi-TEaY— Evidence — Stjfficienct. 

Evidence  examined  and  considered,  and 
held  insufficient  to  support  a  conviction  of  de- 
fendants of  the  crime  of  Uving  together  in  open 
and  notorious  adultery. 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; Cham  Jones,  Judge. 

J.  E.  Bums  and  Lula  Bond  were  Jointly 
tried  and  conrleted  of  the  crime  of  living  In 
open  and  notorious  adultery,  and  sentenced  to 
pay  fines  of  $350  and  $250,  respectively,  and 
each  appeals.    Judgments  reversed. 

Ouy  Green,  of  Waurika,  for  plalntlflB  in 
error. 

S.  P.  Freeling,  Atty.  Oen.,  and  R.  McMUlan, 
Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Jefferson  county,  wherein 
plaintifl's  In  error,  J.  E.  Bums  and  Lola  B<Hid, 
were  convicted  of  living  together  in  open  and 
notorious  adultery,  and  their  punishment 
fixed  at  fines  of  $350  and  $250,  respectively. 
From  such  judgments  of  conviction  each  has 
appealed,  and  among  other  grounds  assigned 
as  reasons  for  reversal  is  that  the  evldencs 
wholly  fails  to  support  a  conviction  of  living 
together  in  open  and  notorious  adultery  with- 
in the  meaning  of  the  Oklahoma  statute  de- 
fining said  crime  and  the  dedsions  of  thia 
court  construing  the  same. 
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This  prosecution  was  founded  upon  an 
Indictment  returned  by  the  grand  Jnry'of  Jef- 
ferson county  which  charged  the  said  de- 
f^dants  with  living  together  in  open  and 
notorious  adultery.  The  court  in  instructing 
the  Jury  limited  its  consideration  to  the  guilt 
of  the  defendants  of  the  crime  of  living  to- 
getlier  in  open  and  notorloos  adultery.  The 
verdicts  of  the  Jury  found  each  defendant 
guilty  of  the  crime  charged  in  the  indictment, 
and  upon  such  verdicts  the  court  pronounced 
Judgments  of  conviction  against  each  of 
the  defendants  of  tlie  crime  of  living  to- 
gether in  open  and  notorious  adultery. 

While  the  evidence  discloses  that  the  hus- 
band of  the  defendant  Bond  appeared  before 
the  grand  Jury,  and  that  it  was  through  and 
by  Ills  efforts  that  this  indictment  was  re- 
turned against  the  parties  to  the  crimen  so 
that  it  could  properly  have  been  held  that  the 
prosecution  was  commenced  and  carried  on 
against  these  parties  by  the  husband  of  one 
of  ttie  defendants,  so  that  a  conviction  of 
ordinary  adultery  as  distinguished  from  open 
and  notorious  adultery  would  have  been  per- 
missible under  the  charge  and  the  evidence, 
yet,  because  the  court  did  not  submit  that 
Issue  for  the  consideration  of  the  Jury,  this 
court  is  limited  in  considering  the  evidence  to 
the  sufficiency  of  the  same  to  support  a  con- 
viction of  the  crime  of  living  together  in 
open  and  notorious  adnltery. 

[1]  Before  proceeding  to  a  consideration 
of  the  evidence  of  the  state's  witnesses  upon 
whldx  reliance  is  based  to  support  this  con- 
viction, it  is  appropriate  to  call  attention  to 
certain  definitions  of  the  crime  of  "open  and 
notorious  adultery"  heretofore  given  by  this 
court  In  Copeland  v.  State,  10  OkL  Cr.  1, 
183  Pac.  258,  it  is  held: 

"To  constitute  living  together  in  open  and 
notorious  adultery  the  parties  must  reside  to- 
gether publicly,  in  the  face  of  society,  as  if  the 
conjugal  relation  existed  between  thorn,  and 
their  illicit  intercourse  must  be  habitual." 

In  Kitchens  v.  State,  10  Okl.  Cr.  603,  140 
Pac.  619,  Willie  it  is  held  that  it  is  not  nec- 
essary that  the  parties  claim  to  be  husband 
and  wife  tf  they  live  together  in  the  same 
bouse  in  the  familiar  manner  of  husband  and 
wife,  yet,  in  order  to  constitute  the  offense  of 
living  together  in  open  and  notorious  adul- 
tery, it  is  necessary  that  their  lewd  and  las- 
civious cohabitation  and  conduct  be  open 
and  notorious.  In  the  latter  case  a  reading 
of  the  statement  of  facts  discloses  that  the 
parties  convicted  lived  together  In  the  same 
house  by  themselves,  and  that  their  conduct 
was  lewd  and  lascivious,  and  that  several 
witnesses  saw  the  parties  in  compromising 
portions  and  taking  Indecent  liberties  with 
the  persons  of  each  other. 

In  the  case  of  Spencer  v.  State,  14  Okl.  Cc 
178,  169  Paa  270,  L.  H.  A.  1918F,  502.  where 
the  evidence  was  held  sufficient  to  support 
a  convlctl<m  of  living  together  In  open  and 


notorious  adultery,  the  facts  show  that  the 
convicted  parties,  although  immarrled,  lived 
together  in  the  same  house  as  husband  and 
ivlfe,  and  that  such  relationship  continued 
for  a  prolonged  length  of  time  even  after  it 
became  generally  known  in  the  community 
that  the  parties  were  not  married  to  each 
other. 

In  the  recent  case  of  Barber  et  aL  v. 
State,  16  Okl.  Cr.  — ,  179  Pafe.  790,  wherein  it 
was  held  that  the. evidence  was  Insufficient 
to  sustain  a  conviction  of  living  together  in 
open  and  notorious  adultery,  the  facts  are 
not  dissimilar  to  those  in  this  case.  In  that 
case  it  was  also  held: 

"To  constitnte  'living  in  open  and  notorious 
adultery,'  under  the  statute,  there  must  be 
something  more  than  occasional  illicit  inter- 
course indulged  in;  the  parties  must  reside 
together  publicly  in  the  face  of  society,  aa  if 
conjugal  relations  existed  between  them,  and 
their  so  living  must  become  generally  known  in 
the  community  in  wldch  they  live." 

[2]  In  substance  the  evidence  relied  upon 
to  support  the  conviction  in  this  case  Is  about 
as  follows: 

G.  M.  Bond  testified  In  part: 

"I  reside  at  present  in  this  county  out  east 
of  Addington  with  my  son.  I  am  a  married 
man,  and  know  the  defendant  Lola  Bond.  She 
is  my  wife.  We  were  married  to  each  other  in 
Dallas,  Tex.,  in  May,  1893,  about  23  years  ago 
now.  I  have  never  been  divorced  from  'Lnla 
Bond,  and  she  and  I  have  remained  husband  and 
wife  from  the  date  of  oar  marriage  to  this  time. 
We  went  to  the  place  where  Mrs.  Bond  lives 
now  the  second  year  after  we  came  to  Oklaho- 
ma, and  for  two  years  we  lived  over  there  where 
Mrs.  Bond  now  lives  on  the  Grove  land;  that 
is  right  on  the  banks  of  Red  River,  and  about 
8^  miles  sontheast  of  Terral,  Jefferson  county, 
Okl.  She  and  I  went  away  from  Oklahoma  to 
Baltimore,  Md.,  and  we  were  there  when  Presi- 
dent Wilson  was  inaugurated,  and  then  she 
came  back  home  a  month  before  I  did,  and  this 
was  just  a  month  before  my  little  daughter  grad- 
uated in  May  at  Dallas,  Tex.,  which  would 
make  it  about  the  year  1913,  and  four  years 
ago  next  month.  Wife  wrote  me  a  great  many 
letters.  In  every  letter  I  would  get  from  her 
she  told  me  not  to  hurry  home,  but  to  stay  and 
have  my  visit  out.  After  I  came  home  I  had 
a  conversation  with  her  relative  to  her  conduct. 
She  told  me  she  had  been  out  in  the  pasture  five 
or  six  miles  from  home  with  Mr.  Bums  and 
had  stayed  there  with  him  nearly  all  day.  I 
then  told  her  the  character  that  Bams  had, 
bow  he  stood  in  regard  to  morality.  Well,  she 
told  me  she  had  been  ont  riding  with  him,  and 
what  she  said  to  him  was  in  response  to  what 
I  had  said  to  her.  I  remonstrated  with  her  for 
six  months  about  Bums.  The  only  reason  she 
ever  gave  for  riding  around  at  night  with  him 
was  that  she  was  trying  to  reform  him.  Never 
did  she,  but  one  time,  agree  that  she  would 
quit  going  with  him.  I  had  to  go  over  to  Ard- 
more  on  some  business,  and  when  I  came  back 
off  the  trip  she  told  me  she  had  had  a  dance  the 
night  before,  and  that  Bums  was  there,  and 
that  the  next  day  was  Sunday,  and  that  she 
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and  Bums  bsd  gone  <mt  to  the  pasture  again. 
She  and  I  have  been  separated  abont  two 
years,  and  on  that  separation  I  gave  her  very 
near  all  the  property  I  had.  Burns  separated 
from  his  wife  a  little  after  I  separated  from 
mine,  about  two  years  ago.  I  don't  know  where 
he  lived  after  his  separation  from  his  wife  only 
from  hearsay,  but  I  have  seen  him  at  the  house 
of  my  wife.  On  our  separation  my  wife  kept 
our  home  place.  I  supposed  on  seeing  him  there 
that  he  was  in  charge  of  the  place,  but  her 
brother  was  living  there  at  the  same  time.  The 
first  time  I  talked  with  her  about  associating 
with  Bums  wan  Just  after  I  returned  home,  aft- 
er President  Wilson's  inauguration.  After  I 
came  back  here  she  told  me  she  had  been  out 
with  Burns.  This  was  the  first  time  I  had  ever 
known  of  her  associating  with  him.  She  and  I 
drew  op  our  papers  of  separation  about  two 
years  ago.  I  didn't  see  her  riding  around  with 
Bums,  and  have  only  what  she  told  me  about  it. 
After  I  had  remonstrated  with  her  she  wouldn't 
live  in  the  same  room  or  occupy  the  same  room 
with  me,  refused  to  sleep  with  me,  and  in  fact 
would  nut  buve  anything  to  do  with  me  at  all. 
After  she  and  I  had  got  to  occupying  separate 
rooms  she  was  out  several  nights,  repeatedly 
coming  in  at  2  or  3  o'clock,  and  she  said  she. 
was  out  with  her  friends.  One  night  she  didn't 
come  in  at  all.  I  only  know  from  hearsay  where 
•he  was.  She  said  it  waa  Bone  of  my  damn 
buainess.** 

CnrtlB  Barosey: 

"I  live  at  Terral,  Okl.,  and  know  the  defend- 
ants, «nd  have  known  them  several  years.  I 
know  where  Mr.  Bond's  place  is,  and  I  lived 
there  last  year,  and  rented  the  place  from  Mrs. 
Bond,  I  mean  for  1915,  but  I  left  there  in  the 
early  part  of  the  spring.  Mrs.  Bond  lived 
there  when  I  did,  and  so  did  the  defendant 
Bums.  I  was  renting  the  place.  Mr.  Burns 
was  boarding  with  me,  and  Mrs.  Bond  boarded 
with  me  a  port  of  the  time,  besides  having  two 
rooms  of  the  house  for  her  own  use,  and  she  did 
her  cooking  in  these  rooms.  (Here  witness 
shows  the  rooms  occupied  by  Mrs.  Bund,  and  by 
Bums  on  the  map.)  One  could  go  from  Bums' 
room  to  Mrs.  Bond's  room  without  going 
through  any  of  the  balance  of  the  house.  Mrs. 
Bond  wns  boarding  with  me  when  Bums  came 
there.  Bums  had  bought  a  stnik  field,  and  bis 
cattle  were  all  around  the  house,  and  he  had  to 
move  there  with  me  to  take  care  of  the  cattle. 
He  didn't  stay  there  all  the  time.  He  bad  some 
cattle  in  another  place  also.  After  he  came 
there  she  began  to  use  the  cookroom  and  to 
cook  for  herself.  Bums  slept  in  this  room  ad- 
Joining  my  dining  room.  If  he  had  been  going 
to  her  room  while  they  were  boarding  tliere 
with  me,  I  would  have  ran  him  off;  and  I 
never  saw  any  improper  conduct  between  them, 
or  anything  out  of  the  way,  and  if  they  lived  in 
adultery  I  didn't  know  it.  Bums  not  only  had 
the  stalk  field  but  had  the  grazing  of  the  wheat 
field.  The  reason  I  left  the  place  some  one  shot 
through  the  window,  and  my  wife  is  of  such 
•  nervous  disposition  that  I  didn't  want  to  stay 
there  any  longer  with  bullets  flying  around.  1 
believe  after  I  left  there  Mrs.  Bond  went  over 
to  Mr.  Towel's  and  stayed  a  part  of  the  time, 
and  a  part  of  the  time  she  stayed  at  Mr.  Mu- 
•i^'a ;   tiien  after  this  she  went  away  and  stay- 


ed away,  and  I  didn't  see  ber  any  more  until 
this  summer.  Her  brother  came  here  and  took 
charge  of  the  place.  I  saw  the  outline  of  the 
fellow  who  shot  in  the  window,  and  we  measur- 
ed  track,  and  I  picked  up  the  bullet  after  him. 
and  I  have  it  yet.  I  am  brother-in-law  of  the 
defendant  Burns.  While  we  were  there  I  sow 
Burns  In  Mrs.  Bond's  be<lroom.  He  would  walk 
In  and  speuk  to  her,  and  then  walk  out.  I  nev- 
er saw  them  go  away  from  the  bouse  together 
often;  sometimes  they  would  go  away  on  busi- 
ness, would  go  over  to  the  field  to  see  the  cat- 
tle, and  they  went  in  plain,  open  daylight  I 
don't  think  I  ever  saw  them  out  together  at 
night  but  one  time.  They  went  to  Mr.  Bniley's 
one  night,  and  stayed  until  about  10  o'clock  and 
returned." 

I.  F.  Tillman: 

"1  live  6%  miles  northeast  of  Terral,  OkL, 
and  have  known  the  defendants  for  four  years. 
I  live  In  about  six  miles  of  Mrs.  Bond's  house, 
I  don't  know  about  Bums  staying  around  her 
place  after  she  and  her  husband  separated,  but 
I  tiave  8u«n  the  two  dufeudauta  together,  some- 
times two  or  three  times  a  week.  They  would 
pans  my  house  together  sometimes,  goiug  east  of 
my  house.  They  were  going  down  to  the  pas- 
ture, in  some  places  in  the  pasture  there  were 
thickets,  some  open.  I  recall  seeing  them  going 
down  there  one  Saturday  afternoon,  but  I  didn't 
see  which  way  they  went  out  'Then  I  recall 
seeing  them  go  west  just  after  night,  after  dark, 
traveling  bdrsebark,  each  riding  a  separate 
horse.  Then  I  saw  them  again  one  night  with 
some  other  parties  after  dark,  riding  horseback. 
For  awhile  I  saw  them  together  two  or  three 
times  a  week.  I  saw  them  driving  cows  by 
there  some.  At  one  time  they  drove  a  bunch  of 
cattle  by.  and  he  cut  out  one  for  me,  but  I  be- 
lieve Mrs.  Bond's  daughter  was  with  them  that 
time.  The  most  of  the  time  I  saw  tbem  pasa 
they  were  alone,  only  with  each  other.  "That 
was  two  years  ago  last  spring  thirt  I  saw  them 
driWng  the  cattle.  I  have  seen  tbem  also  along 
with  otliera,  and  I  have  seen  Mrs.  Bond  without 
Burns  being  along." 

Albert  McRlnley: 

"I  live  at  Terral,  Okl..  and  live  In  town.  Mm. 
Bond  lives  down  the  river.  1  know  her.  and  also 
defendant  Bums.  I  saw  them  together  over  in 
Texas  at  a  caf6  there  in  Nocona.  They  were 
there  at  supper,  and  it  was  after  dark.  There 
was  a  girl  with  them,  and  they  were  eating 
supper.  Mrs.  Bond  introduced  me  to  the  young 
lady,  and  naked  me  to  come  to  see  her;  that 
she  was  visiting  her.  I  have  been  living  at 
Terral  sinee  1001.  Have  been  to  Mrs.  Bond's 
bouse.  This  N'ocona  trip  waa  the  flrat  tbinff 
I  ever  saw  of  that  Und." 

J.  O.  Linton: 

"I  live  in  three-fourths  of  a  mile  of  Mra. 
Bond's  house,  and  there  is  a  road  that  goes 
straight  through  to  her  place  and  by  my  house 
There  is  a  gate  there,  but  it  stands  open.  I 
remember  when  Mr.  Bond  and  his  wife  sepa- 
rated, and  also  the  time  when  Bums  and  his 
wife  separated.  Up  to  the  time  of  these  sepa- 
rations I  don't  remember  that  I  ever  saw  Bums 
at  the  Bond  house,  but  I  have  seen  him  going 
and  ooming  from  the  Bond  place.    Judge  Bond 
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•eeins  to  hare  been  in  Wsshington  at  the  time. 
I  have  seen  Buma  coing  and  coming  from  there 
for  a  Tear  or  better  before  the  separaticm  of 
tiie  Honda.  I  don't  know  who  waa  llTing  with 
Mra.  Bond  at  the  time.  Mrs.  Bond  had  aome 
diildren,  and  tbej  were  at  home  part  of  the 
tima  and  part  of  the  time  thej  wera  in  acfaooL 
I  have  seen  Boms  both  coming  and  going  while 
they  were  in  achool  and  while  they  were  at 
home.  I  aaw  Judge  Bond  pass  in  a  buggy  go- 
ing to  town.  Probably  an  hour  after  that 
Bnma  came  along  going  in  that  direction,  and 
then  I  saw  him  come  from  there,  and  he  came 
on  tiiroagh  the  gate  and  left  the  road,  and 
Bums  came  on  and  cut  the  horse  off.  This  was 
in  tlie  springtime,  and  I  went  over  there  to  get 
a  mess  of  greens  on  one  occasion,  and  I  saw 
Bums'  horse  tied  there  behind  the  orchard,  and 
I  went  on  and  went  down  to  Bob  Eddleman'a, 
and  after  a  little  Burns  came  along.  I  had  seen 
him  go  towards  Judge  Bond's  that  morning.  If 
there  was  any  one  staying  there  with  Mra. 
Bond,  I  don't  know  it  I  think  he  stayed  there 
at  the  Bond  place  an  hour  and  a  half  or  two 
hours  between  the  time  I  saw  him  and  then  aaw 
him  come  away.  On  another  occasion  I  and 
Wea  Young,  a  constable,  went  by  the  Bond 
house  one  night,  and  he  wanted  to  see  Bums. 
I  had  seen  Buma  riding  a  grey  mare  that  morn- 
ing, and  on  getting  over  there  that  night  in  the 
dark  Young  flashed  his  flash  light,  and  there 
was  the  mare  that  Bums  had  been  riding  that 
morning.  I  refused  to  go  in  the  house.  I  told 
Young  I  wouldn't  go.  It  was  some  8  or  9 
o'clock  in  the  night.  At  that  time  Judge  Bond 
waa  either  in  Oklahoma  City  or  up  at  one  of 
his  aons.  I  have  seen  the  two  defendants  pass 
my  house  after  night  riding,  and  I  have  met 
them  a  time  or  two  after  night.  I  have  seen 
them  ride  together  heaps,  a  right  smart.  But 
I  have  seen  her  ride  with  others  also.  I  have 
seen  Mrs.  Bond  riding  over  the  farm  there  look- 
ing after  her  cattle  a  heap  of  times,  and  I  have 
aeen  her  driving  cattle.  I  thought  no  more  of 
that  than  I  would  of  any  other  lady.  Buma 
had  a  farm  down  the  country  there  which  was 
his  own,  and  he  passed  my  house  a  great  deal, 
for  the  road  that  ran  by  my  bouse  led  to  bis 
farm  on  the  river;  at  least  that  was  one  way 
to  go  to  it  I  have  seen  him  and  Mrs.  Bond 
together  driving  cattle,  and  I  have  spen  them 
driving  with  others.  The  horse  I  saw  tied  that 
night  was  tied  in  front  of  the  bouse.  At  least 
it  looked  like  his  horse.  That  night  Wes  Young 
wanted  to  find  out  if  Bums  was  over  there. 
There  waa  a  light  in  the  house  when  we  were 
there,  in  one  room.  We  found  the  horse,  and  I 
told  Young  I  wouldn't  go  in,  and  neither  of  us 
went  in.  I  don't  know  who  were  in  there,  nor 
how  many,  nor  whether  Burns  was  in  there  or 
not  nor  whether  Mra.  Bond  was  in  there  or  not 
I  have  noticed  her  riding  with  Bums  when 
they  were  driving  cattle  and  when  they  were 
not.  Why,  she  has  ridden  with  me,  and  I 
thought  nothing  wrong  of  it  at  the  time,  and 
••  to  that  I  never  say  anything  wrong  with  her 
In  my  life.     She  was  as  nice  •  lady  as  I  ever 


Tom  Cochran: 

''I  Hts  in  about  seven  miles  of  Mrs.  Bond's 
place  and  In  the  Fleetwood  community.  Befor« 
that  I  moved  to  the  Fleetwood  community  I 


lived  within  a  half  or  three-fourths  of  a  mile 
of  her.  In  the  pasture  country  down  there  there 
is  one  rough  hollow  with  thickets  and  bmah, 
and  when  you  get  to  the  river  country  south  of 
there  there  are  thickets  and  all  sorts  of  brush.  I 
have  known  these  defendants  to  stop  at  my 
house,  and  in  going  hack  to  Terral  to  go  around 
through  the  river  bottom.  One  evening  I  waa 
down  there  in  the  pasture  late  after  a  cow,  and 
I  aaw  two  horaes  bitched,  and  one  of  them  was 
Bums'  horse.  I  got  off  my  horse  snd  walked 
down  a  little  slough  a  little  piece:  then  I  turn- 
ed and  walked  back.  I  didn't  see  either  of  the 
defendants,  but  I  Just  saw  their  horses.  Then 
I  saw  them  get  on  their  horses  and  ride  oCE.  I 
didn't  see  the  parties  in  the  thicket  I  was  not 
close  enough  to  see  that  The  horses  were  tied 
at  the  edge  of  the  thicket  I  aaw  the  defend- 
ants ride  away  on  their  horses.  It  waa  about 
80  minutes  from  the  time  that  I  saw  them  ride 
away  together,  or  it  might  not  have  been  that 
long.  This  was  some  time  in  the  summer  of 
1D14.  They  both  had  cattle  down  there,  and 
would  come  by  my  house  to  look  after  them,  and 
would  stop  nearly  every  time  they  came  that 
way.  At  the  time  I  saw  their  horsea  hitched 
I  was  within  100  yards  of  them.  I  Just  saw 
the  two  horses  standing  there,  and  got  within 
100  yards  of  them.  I  have  known  their  [T^onda'] 
little  girl  to  come  to  the  pasture  with  them  a 
time  or  two,  and  one  evening  when  they  wanted 
to  leave  her  pony  was  lame,  and  the  little  girl 
commenced  crjring  and  asked  her  mother  why 
she  wanted  to  go  around  through  the  bottom 
to  get  back  to  Terral.  George  Tnmbs  was  along 
with  them  that  evening,  and  Mrs.  Bond  and 
Mr.  Bums  rode  off  ahrad  of  them,  and  Tombs 
looked  after  the  horse's  foot,  and  he  and  the  lit- 
tle girl  rode  on  behind  them  a  half  an  hour, 
and  I  don't  know  whether  they  overtook  them 
or  not  Bums  and  Mrs.  Bond  left  30  minutes 
ahead.  Tombs  worked  on  the  pony's  foot  and 
I  thought  he  was  a  little  long  about  it  too.  I 
and  Bums  are  not  on  good  terms.  The  route 
that  Mrs.  Bond  and  Bums  took  to  TerrsI  made 
It  about  three  miles  farther  to  get  to  Terral 
than  to  go  the  public  highway,  and  the  little 
girl  cried,  and  didn't  want  to  go  the  long  way, 
and  didn't  start  for  some  time  after  they  did. 
Their  road  carried  them  through  the  bottom. 
At  the  time  T  saw  the  horses  hitched  at  the 
edge  of  the  thicket  I  don't  know  where  Mr. 
Bond  was." 

Cepbus  Bingliam: 

"I  am  the  son  of  Walker  Bingham,  and  we 
live  in  about  a  half  a  mile  of  Mrs.  Bond.  I 
am  14  yeara  old,  and  am  In  the  fourth  grade 
of  scliool.  I  was  at  Mrs.  Bond's  house  laat  year 
looking  for  a  mule,  it  was  last  fall,  and  papa 
told  me  to  go  in  and  see  if  Mrs.  Bond  had  seen 
the  mule.  I  did  so,  and  when  I  went  In  she  and 
Mr.  Bums  were  in  there  eating  breakfast  to* 
gether,  and  it  waa  about  9  o'clock.  He  didn't 
have  any  shoes  on.  but  waa  in  his  sock  feet 
He  came  to  the  door  when  I  knocked  and  let 
me  in.  She  sat  at  the  end  of  the  table  and  he 
at  the  side.  I  was  never  a  witness  in  a  caae 
before.  I  don't  know  exactly  what  time  it  was 
last  fall  that  I  saw  this.  Don't  know  what 
month ;  never  tried  to  keep  up  with  the  months. 
We  got  through  picking  cotton  last  year  about 
three  months  before  Christmas,  and  turned  the 
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mole.  oat.  We  were  wanting  to  bnak  40  acres 
of  Mrs.  Bond's  land,  and  I  was  bunting  the 
■nnle  that  morning." 

P.  O.  Bddleman: 

"Last  year  I  lived  on  Mrs.  Ciolbert'a  place, 
about  half  a  mile  fron^  my  house  to  Mrs.  Bond's, 
and  I  remember  when  it  was  announced  that 
Mr.  and  Mrs.  Bond  had  separated,  and  also  I 
heard  when  Bums  and  his  wife  separated,  but 
I  don't  know  which  separation  occurred  first. 
.  I  won't  swear  that  Mr.  Burns  ever  went  to  Mrs. 
Bond's  place  to  live,  as  I  didn't  stay  up  there 
myself,  but  I  saw  the  two  together.  I  know  I 
saw  them  one  time,  just  them  two,  and  I  saw 
them  several  times  with  other  people  along. 
They  came  to  my  house  one  night  together; 
then  they  passed  my  house  coming  in  from  the 
south  together.  That  road  running  east  from 
my  house  goes  as  far  as  you  want  to  go,  and  it 
runs  through  a  broken  land  of  hills  and  hol- 
lows. The  night  I  saw  them  together  it  was 
about  9:30  o'clock,  and  we  followed  the  horse 
tracks  of  the  defendants  next  morning,  and  saw 
where  they  had  stopped  under  a  pecan  tree  dur- 
ing the  rain,  and  saw  where  the  horses  were 
tied  to  a  bush  out  to  one  side  of  the  tree,  and 
where  the  grass  was  sorter  mashed  down  there, 
and  they  were  the  same  tracks  of  the  horses 
that  we  had  tracked.  I  haven't  seen  them  rid- 
ing together  since  that  time.  I  had  gone  down 
early  in  the  morning  and  saw  they  went  down 
there,  but  didn't  go  down  to  where  they  were 
tied  until  next  evening  when  I  followed  the 
tracks  down.  It  was  about  half  a  mile  from 
my  house  to  where  these  tracks  led  and  about 
half  a  mile  to  Mrs.  Bond's,  and  this  is  the  clos- 
est bouse  to  mine." 

A.  A.  Stevenson: 

"I  live  a  couple  of  miles  from  Mrs.  Bond's 
house,  and  know  the  defendants.  I  have  seen 
them  riding  together,  and  on  one  occasion  they 
went  down  the  road  that  evening  before  night, 
and  there  was  a  man  and  woman  stopped  at  the 
comer  of  my  yard  that  night  talking.  One  of 
those  went  north,  and  the  other  went  west.  The 
defendants  had  come  down  going  east  Bums 
was  riding  a  grey  horse,  and  Mrs.  Bond  was 
riding  a  sorrel  white-faced  horse,  and  the  man 
and  woman  that  come  on  that  night  were  rid- 
ing these  kind  of  horses.  When  I  heard  them 
talking  that  night,  I  raised  the  window.  They 
were  about  60  feet  away,  I  guess,  but  I  couldn't 
undprstand  what  they  were  saying.  I  heard  the 
man  say,  'I  guess  it  will  be  the  best  to  separate 
here,'  or  rather  she  said  that.  This  was  about 
0  o'clock.  The  man  was  riding  a  grey  horse 
and  the  woman  a  sorrel,  but  I  couldn't  fully 
recognize  the  parties,  though  it  was  a  moonlight 
night  I  could  see  the  white  face  of  the  horse 
the  lady  rode.  This  was  in  the  summer  over 
two  years  ago  that  I  saw  these  two  persons 
talking.  I  suppose  that  Mr.  Bond  was  at  home 
then,  but  I  hadn't  beard  of  him  and  his  wife 
separating.    I  never  was  around  them  much." 

Iitila  Bamsey,  for  defendant,  testified  in 
part: 

"The  defendant  Ellison  Bams  is  my  brotlier, 
and  I  know  Mrs.  Bond.    I  had  rented  her  place 


where  she  lived,  and  was  Aere  September  a  year 
ago.  She  continued  to  live  there,  but  not  very 
long.  She  didn't  stay  with  us  all  the  time  ev^n 
while  she  made  her  home  there,  but  was  away 
part  of  the  time.  She  kept  two  rooms  to  Uve 
in  herself.  She  boarded  with  us  when  we  first 
went  there,  but  afterwards  she  cooked  in  her 
own  room.  My  brother,  J.  E.  Bums,  came- 
there  late  in  the  fall  to  stay,  and  boarded  with 
us,  and  kept  his  stock  there.  I  remember  when 
the  Bingham  boy  came  up  there  to  ask  aboat  a 
mule,  and  at  the  time  I  and  my  brother  were 
in  the  room,  and  we  were  eating  breakfast 
My  husband,  Curtis,  was  not  there  that  morn- 
ing. My  brother  had  some  cattle  there,  and  he 
stayed  there  a  part  of  the  time.  My  husband 
made  the  contract  for  renting  the  place,  and 
we  moved  there  in  September.  We  had  been 
there  quite  a  while  before  Bums  came  there. 
My  mother  at  that  time  was  living  at  Terra], 
and  we  lived  on  the  Bond  place  seven  or  eight 
months.  Husband  had  rented  the  stalk  field 
from  Mrs.  Bond.  I  have  just  one  child.  I 
would  go  up  to  Terral  sometimes  and  stay  all 
night  with  my  mother.  I  don't  know  what  was 
occurring  at  home  while  I  was  gone.  Mrs. 
Bond  owned  and  kept  cattle  at  that  time.  My 
brother  just  came  there  and  boarded  with  us  for 
a  part  of  the  time  we  lived  there,  and  he  paid 
us  for  his  board,  and  we  lived  there  seven  or 
eight  months  in  alL" 

Hugh  Barber: 

"I  am  16  years  old.  I  know  Mrs.  Bond  and 
Ellison  Burns  and  I  have  been  about  Mrs. 
Bond's  a  good  deal,  and  have  gone  with  her 
and  Mr.  Bums  looking  after  stock.  Mr.  Bond 
has  asked  me  sometimes  to  go  and  help  with 
the  cattle,  and. the  cattle  would  sometimes  be 
out  on  the  prairie,  and  sometimes  in  the  stalk 
fields  around  home.  Mrs.  Bond  looked  after  the 
farm  and  stock.  I  have  seen  her  looking  after 
her  cattle,  and  Mr.  Burns  was  vrith  her.  I  have 
seen  Judge  Bond  saddle  her  horse  for  her.  They 
were  all  getting  along  peacefully  then,  and  tw 
would  ask  me  to  go  and  help  with  the  stock. 
I  don't  recollect  the  number  of  times  I  went 
I  remember  when  he  went  back  Bast  and  when 
she  went  with  him.  I  don't  remember  of  het 
ever  asking  me  to  go  with  them  to  look  af^ 
er  the  stock,  but  Mr.  Bond  and  Mr.  Bums 
both  asked  me:  Nor  do  I  remember  how  many 
times  I  helped  them  with,  the  stock  atUx 
Mr.  Bums  moved  to  the  Bond  place.  After 
that  Bums  would  always  nsk  me  to  go  along. 
I  and  the  girls,  when  they  went,  would  ride 
along  together." 

John  Towel: 

"Prior  to  two  years  ago  I  lived  on  Mrs.  Bond's 
place,  and  I  lived  there  six  years.  They  had  a 
few  cattle,  mules,  and  hogs,  and  Mrs.  Bond 
looked  after  them,  and  sometimes  I  did.  They 
kept  some  of  them  on  the  place  there,  and  I 
don't  know  where  they  kept  the  othera.  Mr. 
Burns  helped  look  after  them  also  at  Bond's 
solicitation.  I  recall  one  time  when  Bums  hdj^ 
ed  brand  the  stock  and  dehorn  the  cattle.  I 
don't  know  about  him  helping  Mrs.  Bond  look 
after  the  cattle,  but  it  was  my  understanding 
that  they  were  carried  over  in  Bums'  pasture 
one  time,  and  after  that  had  been  done  I  have 
seen  Mrs.  Bond  going  over  there  to  see  after 
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them,  bat  don't  remember  seeing  Bums  go  with 
her.  Bond  did  not  look  after  the  business 
around  home  a  great  deal.  He  was  In  office  a 
part  of  the  time,  and  ever  since  I  have  known 
Mrs.  Bond  she  did  most  of  the  looking  after  the 
farm  and  stock.  Bond  was  connty  judge  when 
I  first  knew  their  place.  I  left  there  in  1914, 
after  living  there  about  six  years.  I  never  saw 
Bnma  going  oat  with  her  to  look  after  the  cat- 
tle, nor  did  I  see  him  riding  around  with  her." 

Hngb  Barber,  recalled: 

"I  remember  of  Bums  moving  some  stock  to 
a  stalk  field  down  there  on  the  Bond  place,  and 
I  was  around  there  some.  I  don't  remember 
that  I  ever  stayed  there  all  night,  nor  do  I 
know,  as  •  fact,  that  Bums  stayed  there  all  the 
time.  I  was  around  there  quite  frequently,  and 
remember  seeing  Bums  around  there  looking 
after  his  stock  a  few  times.  I  don't  know  when 
he  moved  them  away.  I  have  seen  the  two  de- 
fendants riding  aroimd  quite  frequently,  but 
Dot  Just  together,  but  some  of  the  girls  would 
be  along.  I  helped  them  carry  their  cattle  out 
east  there,  but  I  don't  remember  just  who  was 
along,  and  some  of  Mrs.  Bond's  cattle  were  in 
the  bunch,  and  I  believe  she  was  along  herseU." 

Henry  Webb: 

**I  live  at  Fleetwood,  and  have  lived  there 
some  15  years.  I  have  known  the  defendant 
Saiison  Bums  for  17  years.  He  helped  me  with 
the  cattle  and  worked  around  with  them  a  year 
ago,  and  after  he  and  his  vnfe  separated  he 
moved  to  my  house,  moved  his  clothing  and  fur- 
niture. After  he  moved  his  cattle  up  there  be 
stayed  either  in  town  or  at  Mrs.  Bond's  place, 
I  don't  know  which.  I  don't  remember  the  date 
when  he  got  him  a  room  there  and  stayed.  I 
knew  that  his  brother-in-law,  Ramsey,  had  mov- 
ed there,  and  knew  when  he  had  moved  his  cat- 
tle there,  and  his  cattle  stayed  on  the  Bond 
place  all  the  winter  I  suppose,  and  they  were 
moved  out  of  the  pasture  in  the  spring.  I  was 
down  to  the  Bond  place  while  he  was  staying 
there.  I  saw  him  and  Mrs.  Bond  riding  to- 
gether a  couple  of  years  ago,  but  in  the  day- 
time. They  came  to  my  house  at  Fleetwood 
one  time.  They  just  stayed  a  few  minutes.  It 
was  along  in  the  middle  of  the  evening.  I  don't 
know  where  they  went  from  my  place,  nor  do 
1  know  where  they  had  been  when  they  came. 
Mrs.  Bond  came  down  there  with  another  lady 
with  her,  and  Mr.  Burns  to  get  some  pasture 
for  some  cattle.  They  were  horseback,  and  I 
am  not  sure  but  what  Mrs.  Bond's  daughter 
was  along,  too." 

W.  H.  Muslck: 

*^  live  on  Mrs.  Bond's  place,  and  have  lived 
there  since  January,  and  live  there  now.  I  live 
in  about  a  mile  of  her  house.  Curtis  Ramsey 
and  his  wife  were  living  there  when  I  moved 
there.  I  think  the  defendant  Bums  had  his  cat- 
tle there  in  the  stalk  field  at  that  time,  too. 
Mrs.  Bond  was  there  when  Ramsey  moved  there, 
and  her  brother  came  there  shortly  after,  and 
stayed  'there.  He  came  there  in  about  a  week 
after  Ramsey  moved  there.  Mrs.  Bond  stayed 
daring  that  week  at  my  house.  After  her  broth- 
er came  she  stayed  there  a  good  while,  and 
thai  went  away,  and  her  brother  was  there 


while  she  was  gone.  I  have  been  acquainted 
with  Mrs.  Bond  personally  for  about  a  year, 
and  with  Bums  not  quite  so  long.  I  don't  re- 
member exactly  when  Ramsey  moved  to  her 
place,  but  I  know  where  her  girls  were  wben 
she  was  stopping  at  my  house.  Burns'  cattle 
were  on  the  place  while  I  was  there,  and  stayed 
tiiere  until  about  planting  time.  I  had  never 
been  to  any  other  pasture  that  they  took  these 
cattle  to.  Bums  and  I  are  on  good  terms.  I 
know  nothing  about  the  conduct  of  ,these  de- 
fendants. When  they  would  come  to  see  me 
they  would  be  there  about  farming.  As  I  said. 
Mrs.  Bond  stayed  at  my  house  every  night  for 
a  week,  and  my  place  is  about  a  mile  from 
heni.  The  defendants  would  come  to  my  house 
to  see  about  working  the  land  and  other  busi- 
ness, and  would  come  when  I  was  in  the  field 
at  work  plowing  her  land  and  working  it. 
They  were  trying  to  make  a  division  of  land  so 
as  to  accommodate  all  of  Mrs.  Bond's  renters, 
and  Burns  was  having  nothing  to  do  with  it. 
I  had  bought  some  teams  from  him  on  a  credit, 
and  the  teams  were  there  on  Mrs.  Bond's  place, 
and  I  am  still  there.  When  the  two  defendants 
would  come  to  see  me  together,  Mrs.  Bond  did 
the  talking." 

Mrs.  Lnla  Bond: 

"I  live  about  8%  miles  from  Terrsl,  where  1 
have  been  living  for  the  last  16  years.  I  have 
been  engaged  in  the  business  of  farming  and 
stockraising,  and  I  have  always  looked  after  this 
business  during  the  16  years  we  have  lived 
there.  I  know  witness  Towel.  He  lived  on  oar 
place.  I  used  to  have  Mr.  Hopejoy  and  Mr. 
Towel  and  Mr.  Burns  there,  and  we  saved  a 
good  many  hogs  to  breed,  and  have  had  to  have 
somebody  to  help  alter  4bem,  and  I  always  had 
somebody  to  help  me  mark  and  brand  the  cat- 
tle, and  to  attend  to  them  in  the  pasture.  At 
first  when  we  didn't  have  so  many  cattle  we 
kept  them  on  the  pasture  at  our  home  place, 
and  after  that  I  had  to  rent  pasture  and  rent- 
ed from  anybody  I  could  get  one  from.  I  used 
to  rent  from  Mr.  Clark  down  in  the  bottoms, 
and  then  I  rented  from  Mr.  Bums,  and  from 
Mr.  Trout,  and  from  just  anybody  I  could. 
When  the  cattle  were  down  on  these  pastures 
they  were  3  or  4  miles  away  from  home,  and 
sometimes  15  or  16  miles  away;  and  I  would 
get  anybody  to  help  me  look  after  them  I  could. 
I  would  go  to  see  them  myself,  and  would  get 
anybody  to  go  with  me  that  I  could  get.  I  got 
Mr.  Bums  to  go  with  me,  and  I  got  Mr.  Towel 
and  Mr.  Hopejoy,  and  Hugh  Barber,  and  ESarl 
Barber,  and  any  of  the  cow  hands,  and  I  would 
get  my  girls  to  help  me  when  they  were  at' 
home,  but  they  were  gone  to  boarding  school  a 
part  of  the  time,  and  when  they  were  at  home 
they  always  helped  me.  I  have  checks  show- 
ing I  paid  Mr.  Bums  for  helping  me  among  my 
hogs  as  far  back  as  1908.  He  would  brand 
the  cattle,  and  dehorn  them,  and  fix  the  fence 
and  make  the  chute  and  load  the  hogs,  and  ship 
them  out  I  went  with  him  the  other  side  of 
Fleetwood,  for  I  had  cattle  down  there.  Judge ' 
Bond  most  always  rented  the  pasture  for  me, 
and  a  good  deal  of  the  time  Mr.  Burns  would 
assist  me.  I  never  went  to  the  pasture  but ' 
one  time  with  nobody  along  but  Mr.  Bums, 
and  Judge  Bond  knew  everything  we  did.  The 
first  time  he  talked  to  me  about  it  he  wanted ' 
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to  ten  oat  and  go  to  OUaboma  City ;  bat  after 
that  when  he  didn't  get  elected  to  office,  and 
I  was  unwilling  to  go  because  I  did  not  see 
how  we  could  make  a  living,  and  then  it  was 
our  trouble  began.  Tbe  'first  time  he  brongbt  np 
Bums  to  me  was  when  I  got  to  talking  about 
getting  a  divorce,  and  then  we  talked  about 
dividing  the  land,  and  we  did  divide  it,  and 
agreed  on  the  division  of  tbe  land.  One  of  us 
took  one  girl  to.  educate  and  the  other  took  tbe 
other,  and  tbe  one  he  left  with  me  was  14  years 
old  at  tbe  time.  Tliere  was  160  acres  of  land 
deeded  to  me  on  tbe  division,  and  that  was 
about  2  years  ago.  I  didn't  have  anybody  liv- 
ing with  me  after  we  separated  except  my 
daughter  Marie,  who  was  then  14  or  16  years 
old,  and  a  negro  man  and  his  wife,  and  when 
the  girl  rame  back  from  school  she  was  taken 
away  from  me;  then  my  brother  came  to  live 
with  me.  Last  fall  I  stayed  in  Texas  a  good 
deal,  and  rented  my  place  to  Ramsey,  and  I 
stayed  over  there  with  him  until  tbe  weather  got 
cold;  then  I  came  home. to  stay.  My  brother 
is  living  there  yet  I  rented  him  60  acres  of 
land  and  gave  him  part  of  the  hoiwe  to  live  in. 
I  bad  sent  for  him  to  come  from  Colorado 
Springs,  and  he  gut  there  within  5  days  after 
Ramsey  had  moved  away.  At  the  time  I  slept 
up  at  Mrs.  Musick's.  I  was  at  home  all  day. 
There  was  never  any  improper  relations  between 
me  and  Mr.  Burns.  After  Mr.  Ramsey  had  mov- 
ed to  my  place  and  the  weather  got  cold,  I 
stayed  over  across  the  river  in  Texas  with  a 
renter,  a  man  and  bis  wife  with  two  children. 
I  kept  two  rooms  at  Mr.  Ramsey's.  Mr.  Bums 
did  not  stay  there  until  after  he  put  bis  cattle 
in  the  pasture,  and  be  was  there  quite  often 
then.  After  my  brother  came  there,  I  went 
awaj  and  stayed  away  until  the  15th  of  Jan- 
uary. My  brother  has  gone  now  temporarily. 
I  and  Judge  Bond  lived  down  there  about  16 
years.  I  always  managed  everything  about 
home,  and  he  would  do  the  financiering;  he 
is  not  a  farmer.  Mr.  Burns,  Judge  Boud,  and 
I  were  all  on  good  terms  then,  and  tbe  Juilge 
would  send  him  out  to  look  after  the  stock  while 
h«  himself  would  go  to  town.  I  and  the 
Jodge  took  a  trip  East  to  see  the  President  in- 
augurated, and  I  came  back  In  April,  and  he 
didn't  come  back  until  May  in  order  to  see  our 
daughter  graduate.  I  wrote  him  letters  back 
there  telling  him  to  stay  there,  insisting  on  bim 
staying,  but  I  don't  know  diat  Mr.  Bums  help- 
ed me  during  his  absence,  nor  do  I  have  any 
recollection  of  my  husband  coming  to  me  and 
telling  me  of  the  neighborhood  talk  of  me  and 
Mr.  Bums  riding  around  toeether;  I  have  no 
recollection  of  that,  and  if  it  bad  happened  I 
would  have  remembered.  He  did  protest  about 
me  riding  around  with  Ellison  Burns  after  he 
wanted  to  divide  the  land.  After  be  had  pro- 
tested I  rode  around  with  Bums  only  when  I 
had  busiDPss.  I  got  other  people  to  help  me 
also.  If  some  one  else  could  have  got  the  work 
done  besides  Mr.  Bums,  or,  if  1  could  have  done 
so,  I  didn't  do  it  After  the  Judge  had  spoken 
to  me  about  Burns,  and  wanted  to  divide  the 
land,  he  himself  employed  Burns  to  look  after 
the  atock.  I  don't  know  that  Judge  Bond  quit 
ne  altogether  on  account  of  Burns.  It  is  true 
that  we  had  a  trial  over  the  possession  and  cus- 
tody over  our  daughter  Sweet  and  we  tried  it  be- 
fore the  county  court:  then  the  case  was  appeal- 


ed to  the  district  conrt  And  it  is  true  that 
after  he  had  protested  to  me  about  Bums  that 
I  rented  him  the  sUlk  field,  <but  I  did  it  at  the 
Judge's  suggestion ;  after  he  had  protested 
to  me  about  riding  around  with  Bums  he  told 
me  to  rent  that  stalk  field  to  him.  George 
Tront  had  been  to  see  me  about  the  field,  and 
the  Judge  said  he  had  no  objection  to  me  rent- 
ing it  to  Bums.  I  don't  know  that  the  rela> 
dons  between  me  and  Burns  was  the  talk  of 
tbe  neighborhood.  I  rented  a  part  of  my  land 
to  his  brother-in-law,  and  I  did  it  so  as  to  have 
somebody  there  with  me.  I  thought  it  was  in 
my  favor  to  have  Burns'  sister  there,  and  bis 
kinfolks,  and  I  bad  my  brother  there.  After 
Burns'  brother-in-law  moved  there  Barna  came 
and  bad  a  place  to  sleep  while  there,  and  the 
room  he  slept  in  goes  out  in  the  yard,  and  joins 
tbe  little  room  that  I  reserved  for  myselL  I 
was  not  there  the  time  the  boy  came  hunting 
tbe  mnle.  I  was  not  there  when  one  of  Bums' 
friends  came  and  brushed  Bums'  coat  for  him, 
nor  did  I  ever  go  to  Bums  when  he  was  drunk, 
nor  was  I  ever  in  the  pasture  with  him  when 
we  were  alone,  but  one  time,  and  that  was  5 
or  6  years  ago,  or  several  years  ago  when  we 
first  rented  the  pasture.  Witness  Cochran  nev- 
er saw  me  off  of  my  horse  at  any  place  in  his 
life.  I  was  not  with  Mr.  Burns  the  day  Ed- 
wards says  he  saw  us.  Mr.  Bums  had  two 
daughters  of  liis  own,  and  be  rode  around  with 
a  good  many  women.  I  myself  have  been  all 
over  the  country  with  him,  at  every  place  where 
I  had  any  cattle  or  stock,  but  there  was  always 
somebody  else  with  us.  I  was  not  with  him  at 
Nocona,  Tex.  I  was  with  him  in  the  restaarant 
testified  about  by  witness  McKinley.  If  I  ever 
had  any  occasion  to  go  across  the  river  into 
Texas  with  Ellison  Burns,  I  did  so.  I  didn't 
know  the  county  attorney  nor  the  deputy  aheriff 
in  Montague  county,  and  they  never  saw  me 
with  Ellison  Bums.  I  didn't  know  that  I  had 
been  indicted  in  this  case  until  my  brother 
wrote  me  about  it,  and  Mr.  and  Mrs.  Ramsey 
bad  told  me  there  was  nothing  to  it.  I  don't 
know  whether  I  left  when  the  grand  Jury  were 
rn  session  or  not  I  never  was  arrested.  Judge 
Womack  sent  me  a  blank,  and  I  sent  it  to  my 
brother  and  got  it  filled  out,  and  came  here  with 
it  to  the  clerk.  Mr.  Womack  wag  the  attorney 
that  represented  me.  Mr.  Bond  deeded  me 
480  acres  of  land  and  kept  640  himself.  The 
time  they  say  I  was  at  Nocona,  Tex.,  was  2 
or  8  years  ago,  and  what  I  said  before  waa 
that  I  didn't  remember  the  incident  After  that 
I  recalled  it.  I  did  write  to  Jjadge  Bond  while 
be  was  in  Maryland.  He  had  insisted  on  go- 
ing for  so  long,  and  we  could  not  afford  for 
bim  to  make  the  trip;  we  made  the  sacrifice 
for  him  to  make  the  trip,  and  he  wanted  to  stay 
one  year,  and  he  hadn't  teen  hit  relatives  for 
26  years,  and  after  be  bad  gone  there  be  de- 
cided be  wanted  to  came  back  and  see  Huse 
graduate,  and  I  thought  it  would  be  lietter  for 
him  to  stay;  it  had  cost  him  so  mnch  to  go, 
and  I  wrote  and  told  him  that  I  wanted  bim 
to  stay  there  and  enjoy  bis  visit  and  enjoy 
himself.  George  Trout  came  with  Judge  Bond 
to  me  about  renting  the  land  to  Ellison  Bnms 
last  fall.  When  Rnmsey  first  moved  to  the 
place,  I  Iraarded  with  him  a  while.  After  Bnma 
came  I  had  a  gasoline  stove  and  a  Utdienetteb 
and  I  eooked  for  myself,  and  I  had  m  many 
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canned  things  and  meats  that  I  thoufht  I  oaght 
to  eat  them.  Bnrns  and  I  certaMy  did  not  live 
together." 

G.  M.  Bond,  recalled,  tor  tbe  state: 

"After  wife  and  I  had  separated,  and  prior 
to  the  time  she  rented  this  land  to  Bums,  I 
knew  only  what  she  herself  told  me.  I  never 
was  there  with  George  Trout.  She  told  me 
ahout  her  pasture  when  I  went  out  there,  and 
said  a  man  had  offered  her  $100  rent  for  it. 
I  asked  if  she  was  going  to  let  Bums  have  it, 
and  she  said  'No.'  After  Buros'  cattle  had 
been  in  there  I  talked  to  her  about  it  again, 
and  she  said  she  couldn't  help  it  that  she  never 
got  a  cent  for  the  use  of  that  pasture  from 
Bums,  and  that  she  had  already  refused  $100 
rent  for  it  from  Mr.  Majors.  After  our  trouble 
I  never  employed  Burns  to  look  after  my  in- 
terest there.  I  never  spoke  to  him,  and  he  and 
■be  both  know  it." 

Tbe  evidence  In  effect  shows  that  the  de- 
fendants were  seen  riding  together  on  numer- 
ous occasions,  both  before  and  after  tbe 
Bonds  separated;  that  they  made  frequent 
visits  to  tbe  stock  pastures  of  Mrs.  Bond  in 
tbe  daytime,  sometimes  by  themselves  and 
sometimes  accompanied  by  others;  that  on 
one  or  two  occasions  they  were  seen  riding 
horseback  together  after  nigbt,  going  in  the 
direction  of  Mrs.  Bond's  home;  that  after 
Mrs.  Bt>nd  and  her  husband  separated,  and 
after  Mr.  and  Mrs.  Ramsey  had  moved  into 
a  part  of  Mrs.  Bond's  house,  the  defendant 
Bums  also  moved  there  and  roomed  and 
boarded  with  tbe  Ramseys,  while  renting  and 
using  a  stalk  field  on  that  place;  that  the 
rooms  occupied  by  tbe  two  defendants,  while 
not  immediately  connected  by  inside  doors, 
could  be  entered  one  from  tbe  other  by  means 
of  outside  doors  to  each.  There  Is  an  entire 
absence  of  evidence  from  any  one  of  ever 
seeing  these  defendants  in  a  compromising 
position,  or  of  ever  bearing  tbe  use  of  any 
endearing  expressions  by  one  toward  tbe  oth- 
er. The  evidence  Is  also  uncontradicted  that 
while  the  defendants  were  living  In  tbe  bouse 
with  tbe  Ramseys  no  lewd  or  lascivious  con- 
duct on  the  part  of  either  of  them  was  no- 
ticed by  any  one.  Mrs.  Bond  specifically  de- 
nies that  any  adulterous  relation  ever  existed 
between  Bums  and  her.  There  Is  no  evi- 
dence whatever  that  these  parties  openly 
cohabited  together  as  though  tbe  conjugal  re- 
lation existed  between  them.  At  most,  there 
is  only  a  collection  of  circumstances  shown 
from  which  tbe  Jury  could  have  legitimately 
inferred  that  the  defendants  on  several  oc- 
casions bad  clandestinely  engaged  In  acts 
of  sexual  Intercourse.  Had  tbe  state  relied 
upon  a  specific  act  of  adultery,  and  bad 
tbere  been  a  conviction  of  adultery  alone, 
and  not  "Hying  in  open  and  notorious  adul- 
tery," the  conviction  could  have  been  sus- 
tained, but  that  is  not  this  case. 

The  prosecution,  from  its  inception  to  the 


rendition  of  the  Judgment,  was  for  "living 
in  open  and  notorious  adultery."  This  court 
is  bound  by  tbe  record  before  us,  and,  apply- 
ing tbe  law  to  tbe  facts  of  this  case,  the 
conclusion  Is  reached  that  the  evidence  whol- 
ly falls  to  support  a  conviction  of  "living 
together  In  open  and  notorious  adultery" 
within  the  meaning  of  our  statute,  as  con- 
strued in  the  cases  above  cited. 

For  tbe  reason  thnt  the  Judgments  are 
not  supported  by  evidence  sufficient  to  es- 
tablish tbe  material  bigredlents  of  tbe  crime 
of  "living  together  in  open  and  notorious 
adultery,"  tbe  same  are  reversed,  and  tbe 
cause  remanded  for  further  proceedings  not 
inconsistent  with  tUs  opinion. 

DOYLE,  P.  J.,  and  ARMSTBONO,  J,  con- 
cur. 


(48  Nev.  140) 
STATE  ex  reL  JURICH  v.  McTADDEN. 
(No.  2319.) 

(Supreme   Court  of  Nevada.     Aug.  1,   ISIO.) 

1.  Motions  «=3l9— Tbiai.  «=3l5— Rkseitiho 
OF  Case — Notick. 

If  considered  as  a  motion,  within  the  mean- 
ing of  Civil  Practice  Act,  |  S362,  and  rule  10 
(Rev.  Laws,  {  4942)  of  the  district  courts,  an 
application  to  reset  a  case  for  trial  on  an 
earlier  date  than  that  fixed  should  be  denied, 
where  tbe  five  days'  notice  required  in  case  of 
motions  was  not  given,  and  the  action  of  the 
court  in  granting  the  motion,  of  which  no  notice 
at  all  was  given,  although  defendant  was  pres- 
ent in  court  at  the  time  the  application  was 
made,  cannot  be  sustained  on  the  ground  that 
the  courts  have  inherent  power  to  regulate  their 
own  docket  and  control  their  own  business. 

2.  Tbial  «s>16— Sbttiro  or  Case  fob  Tbiai. 
— Reskttimo — Waivxb  of  Ebbobs. 

Where  defendant  was  present  in  court  at 
the  time  plaintiff's  counsel  applied  to  reset  the 
case  for  trial  on  an  earlier  date  than  that  orig- 
inally fixed,  and  defendant  resisted  the  applica- 
tion solely  on  tbe  ground  that  the  court  was 
without  authority  to  order  the  case,  which  was 
on  the  jury  calendar,  to  be  tried  before  a  spe- 
cial venire,  and  that  he  was  entitled  to  trial 
before  the  regular  panel,  there  was  a  waiver 
of  the  failure  of  the  applicant  to  give  the  five 
days'  notice  required  in  case  of  motions. 

3.  Cebtiobabi    4=364(1>— Rkvuw— Habkucss 
Ebbob— JUBT. 

Where  trial  court  directed  a  verdict,  that 
defendant  was  erroneously  compelled  to  go  to 
trial  before  a  special  venire  was  harmless. 

4.  JxJBT  «=»70(2)— JUBY  Tbiai/— Special  V»- 

NIBE. 

Under  Rev.  Laws,  |  4940,  dedaring  that  it 

shall  be  in  the  discretion  of  the  court,  with  the 
consent  of  all  parties  litigant,  either  to  draw 
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the  names  of  the  Jurors  from  the  box,  as  pro- 
vided in  the  act,  or  to  issue  an  open  venire  di- 
rected to  the  sheriff,  etc^  the  court  is  without 
authority  to  Order  a  special  venire,  which  is 
nnlmown  to  the  statute  law,  to  try  a  case  over 
the  exceptions  of  one  of  the  parties. 

0.  Ckbtiobabi   «s»2&— Tbiai,   i3=9l71— Pbot- 

INCK  OF   CO0BT— DiKKCTION    OF    VKBDICT. 

The  trial  judge,  in  the  exercise  of  sound  dis- 
cretion, may  in  a  proper  case  direct  a  verdict, 
and,  though  the  direction  of  verdict  be  improp- 
er, it  is  not  within  the  jurisdiction  of  the  court 
so  as  to  be  reviewable  on  certiorari;  and  this 
Is  BO  though  there  was  no  mode  of  review  in 
particular  case. 


Original  proceeding  in  certiorari  by  tbe 
State  of  Nevada,  on  tlie  relation  of  Anthony 
Jnricb,  against  C.  J.  McFadden,  Judge  of 
the  Ninth  Judicial  District  Court  of  the 
State  of  Nevada,  In  and  for  White  Pine 
County.  On  motion  to  quash  writ  Motion 
sustained,  and  proceeding  dismissed. 

H.  W.  Edwards,  of  Ely,  for  relator. 
Chandler  &  Quayle,  of  Ely,  for  respondent. 

SANDERS,  J.  This  is  an  original  proceed- 
ing on  certiorari,  growing  out  of  tbe  follow- 
ing facts: 

Bill  Margeas  brought  an  action  In  the  Jus- 
tice's court  of  Ely  township  No.  X,  White 
Pine  county,  Nev.,  against  Anthony  Jurlch, 
to  recover  the  snm  of  $100.  Anthony  Jurlch, 
who  Is  an  attorney  at  law,  answered  in  prop- 
er person,  and,  in  addition  to  resisting  the 
demand  of  the  complaint,  set  up  a  counter- 
claim for  $55.  The  justice  of  the  peace  ren- 
dered Judgment  for  costs  In  favor  of  Jurlch, 
but  denied  recovery  on  his  alleged  counter- 
claim. Margeas  appealed  to  the  district 
court,  where  Jurlch  demanded  a  Jury  trial. 
On  September  8,  1017,  tbe  canse  was  set  for 
trial  on  October  16,  1917,  at  which  time  a 
regular  jury  panel  was  to  be  In  attendance. 
On  September  18,  1917,  Jurlch  and  one  of 
the  firm  of  attorneys  for  Margeas  being  pres- 
ent In  Goort  In  connection  with  other  mat- 
ters, tbe  following  proceedings  were  had  In 
connection  with  the  case  of  Margeas  v.  Ju- 
rlch: 

"Mr.  Quayle  (attorney  for  Margeas):  I  wish 
to  ask  with  reference  to  the  case  of  Bill  Margeas 
against  Anthony  Juricb,  I  wish  to  ask  if  it  is 
possible,  in  view  of  Mr.  Margeas  having  quali- 
fied and  being  subject  to  call  at  any  time  to 
.  the  draft,  if  we  cannot  in  that  case  agree  upon 
a  special  venire  so  that  that  can  be  tried.  Mr. 
Jurich  has  demanded  a  jury  trial  and  it  is  very 
doubtful  If  Mr.  Margeas  will  be  here  in  October, 
when  the  regular  venire  will  be  in  attendance, 
and  if  that  case  can  be  tried  early  next  week 
.  wo  will  be  able  to  have  a  conclusion  before 
Mr.  Margeas  goes  away  to  war. 

"Mr.  Jurich:    The  case  has  been   set  regu- 


larly before  the  regular  Jury,  and  I  insist  ««t 
it  being  tried  in  tbe  regular  way. 

"The  Court:  Well,  he  has  been  drafted  and 
he  la  going  to  answer  the  call  of  his  country, 
and  he  has  a  right  to  have  this  civil  business 
disposed  of.  I  will  set  it  for  next  Wednesday 
morning  for  a  special  venire  at  10  o'dock,  Sep- 
tember 24th. 

"Mr.  Jurich:  Let  the  record  show  that  I  ob- 
ject to  the  court  resetting  the  case,  and  having 
demanded  a  jury  trial  and  the  case  having  been 
set  in  the  regular  way  that  I  want  to  try  the 
case  before  the  regular  jury;  and  at  this  time 
I  do  not  consent,  but  object  to  the  special  venire. 

"The  Court:  The  objection  will  be  overruled 
and  the  venire  will  be  issued. 

"Mr.  Jurich:  Take  an  exception." 


The  case  was  tried  before  tbe  district  ooart 
with  a  jury  on  September  24,  1917,  and  at 
the  conclusion  of  the  testimony  counsd  for 
Margeas  moved  the  court  to  direct  the  Jury 
to  find  a  verdict  in  favor  of  the  plaintiff  for 
$03.  Upon  the  conclusion  of  tbe  argument 
the  court  granted  the  motion,  and  the  de- 
fendant excepted.  The  Jury  were  then  re- 
called Into  tbe  Jury  box,  whereupon  tbe  court 
stated: 


"Gentlemen  of  the  jury,  during  tbe  reeeas  ot 
the  court  a  motion  was  made  by  the  plaintiff 
for  a  directed  verdict,  and  the  court  has  the 
power  and  control  over  the  verdicts  in  civil 
cases.  That  motion  is  granted,  and  yon  are  in- 
structed to  bring  in  the  following  verdict:  'We, 
the  jury  duly  sworn  and  impaneled  to  try  the 
issues  in  this  case,  find  for  the  plaintiff  in  tbe 
gum  of  $95.  Dated  September  24,  1917.'  Have 
your  foreman  sign  tbat  and  retom  it  into 
court." 

Mr.  Jarlcb  excepted  to  the  Instmctloa  and 
tbe  verdict,  on  tbe  ground  and  for  the  rea- 
son that  under  the  law  and  the  evidence  in 
the  case  tbe  court  bad  mo  such  power. 

"The  Court:  You  may  raise  that  by  motloa 
to  set  aside  the  verdict. 

"Mr.  Jurich:  Well,  at  this  time  I  aak  the 
court  for  my  right  under  the  Constitution  to 
argue  this  case  to  the  jury. 

"The  Court:   It  will  be  denied. 

"Mr.  Jurich:  Take  an  exception  to  that. 
Then  I  ask  the  court  at  this  time  to  give  the 
case  to  the  jury  to  decide. 

"The  Court:  I  have  overruled  that  already, 
BO  that  it  will  be  the  same  ruling. 

"Mr.  Jurich:  Take  an  exception." 

Thereupon  tbe  officers  were  sworn  and 
took  charge  of  the  Jury,  who  retired  to  de- 
liberate on  their  verdict  Thereafter  the 
Jury  returned  Into  court 

"The  Oourt:  Oentlemen,  have  yon  the  ver- 
dict that  I  handed  you  signed  by  your  foreman? 

"Foreman:  Your  honor,  tbe  jury  wishes  to 
know  if  it  is  compulsory  on  their  part  to  render 
their  verdict,  or  can  they  make  another  verdict? 

"The  Court:   No,  you  have  to  render  the  ver- 


^ssFor  otber  casen  lee  same  topic  and  KST-NCMBER  In  all  Key-Numbered  DlsesU  and  Indexes 


Digitized  by 


Google 


NeV.) 


STATE  ▼.  McFADDEN 
(l«i P.) 


Wf 


diet  the  coart  InBtracts  you  under  ihstroctloiis; 
7<Ni  have  to  follow  the  inatractkm*. 

"Mr.  Jnrich:  I  take  an  exception  to  the  eonrt 
instrocting  the  jury. 

"Xbe  Court:  The  exception  may  be  noted. 
Ton  may  retire  again  and  return  signed  that 
verdict  that  I  have  directed." 


Thereupon  the  jury  again  retired  to  delib- 
erate, tbereafter  retuming  Into  ooort 

"The  Court:   Have  yon  a  verdict,  gentlemen 
of  the  juiy? 
"Foreman:   Tea,  air. 
"fnie  Court:  The  derk  may  read  the  verdicL" 


The  verdict  as  read  was  In  the  words  and 
figures  as  that  directed  by  the  court.  There- 
upon, at  the  request  of  defendant,  the  clerk 
polled  the  Jury  on  said  verdict,  eleven  Jurors 
answering  that  the  foregoing  was  their  ver- 
dict, and  one  juror  answering  no^  tbat  It 
was  not  bis  verdict. 

"Ur.  Jurich:    I  would  like  SO  days'  stay. 

"The  Court:  1  will  give  yon  SO  days.  Gen- 
tlemen, yoq  will  be  excused  from  any  farther 
deliberation  of  the  case." 


Judgment  was  entered  on  the  verdict  ren- 
dered. Subsequently,  defendant,  having  no 
remedy  by  appeal,  filed  In  this  court  bis  pe- 
tition for  a  writ  of  certiorari,  claiming  that 
reqtondent  exceeded  bis  jurisdiction  ana  re- 
fused to  regularly  pursue  his  authority.  The 
writ  was  Issued,  and  in  response  thereto  tbe 
record  is  now  before  this  court  for  review. 

Bespondent,  in  addition  to  bis  answer  and 
return,  has  moved  to  quash  and  dismiss  the 
writ,  <»  tbe  ground  that  the  petition  does 
not  state  facts  sufficient  to  warrant  its  issu- 
ance. By  stipulation  both  the  motion  to 
quash  and  the  hearing  on  tbe  merits  are  to 
be  considered  together  and  tbe  case  submit- 
ted on  briefs. 

Tbe  relator  contends  tbat  tbe  district  court 
exceeded  its  jurisdiction  in  three  particulars: 
(1)  In  resetting  the  case  for  trial;  (2)  in 
ordering  a  special  venire;  (3)  in  directing  a 
verdict  for  plaintiff.  These  will  be  discuss- 
ed in  their  order. 

[1,2]  (1)  If  tbe  appUcation  to  reset  tbe 
case  for  trial  on  an  earlier  date  than  as 
originally  fixed  by  tbe  court,  out  of  favor  to 
tbe  plaintiff,  is  to  be  regarded  or  considered 
as  a  motion,  within  tbe  meaning  of  the  Civil 
Practice  Act  relative  to  motions,  and  rule 
10  of  district  courts  (sections  5362  and  4942, 
Bev.  Laws),  confessedly,  tbe  application  was 
not  in  accordance  with  tbe  statute  or  the 
said  rule  as  to  the  requirement  that  such  mo- 
tion must  be  noticed  at  least  five  days  be- 
fore tbe  date  specified  for  a  bearing.  At- 
tempt is  made  to  maintain  tbe  action  of  tbe 
court  ui>on  tbe  ground  tliat  courts  have  in- 


herent power  to  regulate  their  own  docfct 
and  control  their  own  business.  This  posi- 
tion is  not  tenable  in  fiice  at  tbe  explicit  asd' 
unconditional  direction  of  the  statute  and 
said  rule  of  court.  But  as  the  record  shows 
that  the  defendant  was  present  and  resisted' 
tbe  application,  on  the  ground  only  that  the 
conrt  was  without  authority  to  order  tbe 
case  to  be  tried  before  a  special  venire  and 
his  right  to  a  trial  b^ore  tbe  regular  panel, 
this  constituted  a  waiver  of  the  formal  de- 
fects of  tbe  application.  Granger  v.  SherrTff, 
133  Cal.  419,  65  Pac.  873 ;  Garrett  v.  Wood, 
24  App.  Dlv.  620,  48  N.  T.  Supp.  1002.  Tbat 
such  defects  could  be  waived  Is  amply  sul>- 
ported  by  authority.    19  R.  C.  L.  674. 

[3, 4]  (2)  Conceding  that  the  district  court, 
out  of  favor  to  the  plaintiff,  arbitrarily  re- 
set the  case  for  an  earlier  date  before  a 
"special  venire,"  without  the  consent  of  tbe 
defendant  and  over  bis  objection,  we  cannot 
see  tbe  relevancy  of  tbe  defoidant's  excep- 
tion to  tbe  act  of  tbe  conrt;  for,  since  tbe 
court  directed  a  verdict  for  the  plaintiff,  it 
was  not  tbe  voluntary  act  of  tbe  jury,  and 
tbe  irregularity  f»mplalned  of  seems  wholly 
Immaterial.  The  jury  was  bound  to  comply 
with  the  direction  of  the  court,  apart  from 
their  personal  views  on  the  questions  before 
them.  Cook  v.  White,  43  App.  Div.  S88,  00 
N.  T.  Supp.  163.  The  relator  could  in  no 
sense  be  said  to  be  prejudiced  or  Injured  by 
tbe  trial  of  his  case  before  a  "q;>eclal  venire" 
tbat  did  not  and  could  not  act  on  bis  case. 

For  the  benefit  of  future  cases  we  deem  it 
essential  to  announce  tbat  there  is  no  mdi 
thing  in  this  state  as  a  "special  venire,"  and 
that  the  statute  (4940,  B.  L.),  which  In  ex- 
plicit, nnconditlonal  terms  provides: 

"  •  *  *  And  it  shall  at  all  times  be  in  the 
discretion  of  the  court,  with  the  consent  of  all 
parties  litigant  to  the  action  or  actions  to  be 
tried  thereby,  either  to  draw  the  names  of  the 
jurors  from  die  box,  as  in  this  act  provided,  or 
to  issue  an  open  venire  directed  to  the  sheriff,  re- 
quiring him  to  summon    •    •    •  •• 

— ^Is  mandatory. 

The  court  had  neither  jurisdiction,  power, 
nor  authorlrty  to  order  an  open  venire  to  try 
tbe  case  without  tbe  consent  of  tbe  defend- 
ant, notwithstanding  the  exigency  of  tbe 
plaintiEfs  situation.  To  bold  otherwise  would 
defeat  the  purpose  of  the  statute  and  oper- 
ate to  deprive  a  litigant  of  the  benefit  of  a 
trial  of  bis  cause  before  a  regular  panel  of 
Jurors.  This  may  not  be  done  without  Ills 
tonsent 

[5]  (3)  It  Is  conceded,  or  must  be  conced-  ' 
ed,  that  by  tbe  weight  of  authority  tbe  trial 
Judge,  in  the  exercise  of  sound  discretion, 
may  In  a  proper  case  direct  tbe  verdict  38 
Cyc.  1563.  The  principle  is  also  well  settled 
that  certioran  will  not  lie  to  review  the  ex- 
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erdae  of  discretion  cm  the  part  of  courts  or 
offloers.  2  Bailey  on  Jur^  {  436a.  And  In 
this  Jurisdiction,  where  the  writ  only  Issues 
to  review  Jurisdictional  defects  in  proceed- 
ings by  organized  courts  or  other  tribunals 
acting  Judidally,  the  question  of  discretion 
or  Its  abuse  does  not  arise.  In  re  Wixom, 
12  Nev.  219.  The  court  in  this  Instance,  In 
directing  the  verdict  it  did,  may  have  atnised 
Its  discretion,  Its  action  may  have  afforded 
good  grounds  for  a  new  trial,  but  there  Is 
nothing  in  the  return  to  the  writ  to  show 
that  the  trial  court  departed  from  any  ex- 
press provision  of  law  or  some  prescribed 
rule  of  procedure,  or  that  it  exceeded  its  Ju- 
ri!<dtrtIon  in  directing  the  verdict. 

But  the  argument  Is  earnestly  advanced 
that  as  the  case  Is  nonappealable  this  court 
will  review  the  evidence  to  determine  wheth- 
er the  directed  verdict  should  be  sustained. 
The  fact  that  the  case  Is  nonappealable  Is 
convincingly  answered  by  Chief  Judge  Ilaw- 
ley  In  the  case  of  Phillips  v.  Welch,  12  Nev. 
175.  Tltls  case  also  holds  that  the  hardship 
of  the  cose,  even  if  conceded  to  exist,  cannot 
be  considered,  and  quotes  In  this  connection 
from  the  Supreme  Court  of  the  United  States 
(Ex  parte  Kearney,  7  Wheat.  45,  6  U  Ed. 
391): 

"Where  the  law  Is  dear  this  argument  can 
be  of  no  avalL  •  *  •  Wherever  power  is 
lodpvA  it  may  be  abused.  But  this  forms  no 
solid  ohjtTtlnn  agninst  its  exorcise.  Confidence 
must  be  reposed  somewhere ;  and  If  there  should 
be  an  abuKe,  it  will  be  a  public  Krievancn,  for 
which  a  remedy  may  be  applied  by  the  LoKisla- 
tnre.  and  Is  not  to  be  devised  by  courts  of  jus- 
tice." 


The  oases  of  Badovlch  t.  W.  U.  T.  Co.,  86 
Ker.  .144.  1.15  Pac  920.  136  Pac.  704,  kloyd 
T.  Dhitf  let  Court,  36  tiew.  848,  135  Paa  922, 


Wong  Kee  T.  LUlls,  87  Nev.  6,  138  Pac.  900^ 
are  dted  by  the  relator  In  support  of  tba 
proposition  that  this  court,  on  certiorari  In  a 
nonappealable  case,  will  examine  and  weigh 
the  evidence  to  determine  whether  a  ruling 
on  an  essential  qnestlon  of  law  that  goes  to 
the  right  of  the  defendant  to  maintain  bis 
defense  Is  austalnable  from  the  evidence. 
While  certain  sweeping  expressions  are 
found  In  the  reasoning  of  those  cases  that 
opens  the  door  to  such  argument,  we  do  not 
think  either  of  the  cases  goes  to  the  extent  as 
contended  for  by  the  relator.  The  Irregular- 
ities discussed  and  ruled  upon  In  those  cases 
showed  an  obvious  departure  from  some  pre- 
scribed rule  of  procedure,  and  consisted  of 
the  omission  on  the  part  of  the  trial  Judge 
to  do  something  that  waa  necessary  for  the 
orderly  conduct  of  the  case,  or  doing  It  at 
an  unreasonable  time  and  In  an  Improper 
manner.  But  here  we  are  asked  to  review 
and  weigh  evidence,  not  to  determine  wbetta< 
er  the  court  departed  from  some  express  mle 
of  procedure  or  exceeded  its  Jurisdiction,  but 
to  say  that  fbe  court  committed  palpable  er- 
ror and  a  moral  wrong  In  arbitrarily  direct- 
ing a  verdict  against  the  relator.  'This  can- 
not tie  done  in  a  proceeding  of  this  charao> 
ter. 

It  Is  earnestly  insisted  that  as  the  issue 
was  one  purely  of  fact  the  effect  of  the  di- 
rected verdict  deprived  the  relator  of  hia 
statutory  and  fundamental  right  to  have  that 
Issue  tried  before  a  Jury.  The  anthoriues 
do  not  sustain  this  pro|)OSltIon.  SS  Cyc.  (U), 
1563;  24  Cyc.  note  40,  lO:);  Uawke  t.  Hawke, 
S2  Hun,  430,  31  N.  T.  Supp.  068. 

The  motion  to  quash  the  writ  must  be  sna- 
talned,  and  the  proceeding  dlsmlaaed. 

It  is  so  ordered. 

COLEMAN,  0.  3h  UtA  DUGKEB,  J.,  oon* 
car. 
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UINTER  T.  SAN  OIEOO  CONSOI/.  QAS  ft 
ELECTRIC  CO.    (L.  A.  4819.) 

(Supreme  Court  of  California.    Jul;  28,  1919.) 

1.  EuccTBiciTT  «=sl9(2)— Pebsohai,  IVIVBY— 
BunnciBNCT  of  Complaint. 

A  compiaint  alleging  that  it  was  defend- 
ant's  duty  to  maintain  its  electric  power  wires 
so  tliat  the;  would  not  endanger  persons  in  a 
certain  tree,  that  it  negligently  failed  to  do  so, 
and  that  such  failure  rusulted  in  death  uf  plain- 
tiff's son,  held  to  state  a  cause  of  action. 

2.  Rlbctricitt    ®=>14(2)  —  Electric    Poweb 
Wires— Neoligencb. 

,  Defendant  is  liable  for  placing  electric  pow- 
er wires  some  SO  feet  from  the  ground  near  a 
trre  if  an  ordinarily  prudent  person  would  rea- 
sonably anticipate  that  wires  so  placed  would 
cause  injury. 

8.  Appeal  and  Erbob  <t=>0))9(3)— Jubt  Ques- 
tion—Neoliuence. 
If  reasonable  men  might  fairly  differ  as  to 
whether  defendant  was  negligent  in  locating  its 
electric  power  wires  near  a  tree,  a  verdict  for 
plaintiff  will  not  be  disturbed. 

4.  Electricity  «=>1!><5)— Personal  Injury— 
Sufficiency  of  Evidence. 
Where  electric  power  wires  located  27  and 
S5  feet,  respectively,  from  the  ground  and  near 
a  tree,  killed  plaintiff's  son  who  bud  climbed 
into  the  tree  for  an  unknown  puriMMie,  held, 
that  evidence  did  not  sustain  a  verdict  that  de- 
fendant was  negligent  in  failing  to  anticipate 
■ucb  a  result. 

B.  Electricitt  «=»19(12)— Personal  Injury 

— CONIBJBUTOBY  NSOLIUENCK— JURY  QUES- 
TION. 
Evidence  that  plaintiff  knew  the  danger  of 
tonching  electric  power  wires,  but  ilid  not  cau- 
tion his  son  when  he  saw  him  climbing  into  a 
tn<«  near  the  wires,  held  not  to  extiililisb  plnin- 
tiff's  contributory  negligence  as  a  matter  of  law, 
where  plaintiff's  evidence  contradicte<l  defend- 
ant's and  defendant's  expert  stated  it  was  not 
particularly  dangerous  to  climb  near  wires. 

Department  2. 

Aiipeal  fniiD  Superior  Conrt,  San  Diego 
County:  C.  N.  Andrews,  Judjse. 

Action  hy  P.  A.  MInter  aicnln.ot  the  San 
DIogo  Consolidated  Gns  ft  Klectric  Couiimny. 
JuilKinent  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Sweet.  Steoms  ft  Forward,  of  San  Diego, 
for  apiiellaut. 

Crouch  ft  Chambers,  of  San  Diego,  for  re- 
spondent. 

LENXON,  J.  This  is  an  appeal  from  a 
judgment  upon  a  verdict  for  tlie  plaintiff  in 
an  action  to  recover  dumnges  for  the  death 
of  the  plaintiff's  son.  The  deceasied,  a  boy 
16  years  of  age,  was  killed  by  uu  electric 
shock  from  one  of  the  defendant's  iwwer 
wires  while  be  was  climbing  a  eucalyptus 


tree  growing  on  the  highway  Immediately  In 
front  of  his  father's  premises.  The  death 
was  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  In  maintaining  Im- 
perfectly protected  wires  at  an  Improper  dis- 
tance from  the  tree. 

[1  ]  The  court  did  not  err  in  overruling  the 
defendant's  demurrer  to  the  complaint  The 
complaint  alleged  a  duty  on  the  part  of  the 
defendant  to  so  maintain  its  wires  that  they 
would  not  endanger  persons  in  the  tree,  a 
breach  of  this  duty,  and  an  injury  to  the 
plaintiff  resulting  from  that  failure  of  duty. 
Tlie  complaint  therefore  stated  the  three  ele- 
ments ue<-eR8ary  to  sustain  an  action  to'  re- 
cover damages  for  negligence.  Fallon  v. 
United  Railroads,  28  Cal.  App.  60,  151  Paa 
290. 

[2-4]  Upon  an  analysis  of  the  evidence  ad- 
duced on  behalf  of  the  plaintiff,  we  are  of 
the  'Opinion  that  tiie  appeliunt's  motion  for 
a  nuuMUlt  at  tlie  close  of  the  plaintiff's  case 
should  Itave  been  granted,  and  ive  are  satis- 
tied  that  the  evidence  as  a  whole  does  not 
supiwrt  the  verdict. 

The  facts  of  the  case  are  these:  The  de- 
ceused  was  killed  on  the  2d  day  of  March, 
1915.  On  that  day,  the  plaintiff  owned  land 
in  San  Diego  county  situated  In  a  country 
district  and  bounded  by  a  public  hlKliway. 
Upon  this  laud  be  maintained  a  small  store 
patronized  by  the  neighbors,  iiassers-liy,  and 
by  children  from  a  school  which  was  not  far 
distanL  There  was  a  eucalyiitus  tree  in 
front  of  the  premises  and  In  tlie  bhtliway. 
This  tree  was  alx>ut  2Vi  feet  In  diameter 
near  the  ground  and  a  little  over  10  inches 
In  diameter  at  the  height  of  33  feet  from  tho 
ground.  The  first  limb  of  the  tree  wus  ap- 
proximately 0^  feet  from  the  ground.  The 
defendant  maintained  power  wires  strung 
upon  wooden  poles  set  along  the  liighwuy  on 
the  side  u|ion  which  the  plaintiff's  laud  was 
located.  One  wire  was  strung  at  a  height 
of  about  27  feet  from  the  givuiid  and  at  a 
distance  from  the  tree  of  aUiut  U  or  Hi  Inch- 
es. It  carried  2,300  volts  and  was  insuhited. 
Tiie  Insulation  did  not  make  the  wire  safe 
to  handle  and  was  particularly  iiiettlcu clous 
when  it  was  wet.  Anotlier  wire  was  strung 
0  or  8  feet  higher  and  at  a  distani-e  from 
the  tree  of  aiwut  S  feet.  This  wire  carried 
11,000  volts  and  was  not  Insulated.  There 
was  a  crutch  in  the  tree  between  the  two  sets 
of  wires.  There  iiad  l>een  a  shower  on  the 
morning  in  question,  but  tlie  weather  bad 
cleared  tiefore  tlie  accident.  The  dei-eased 
was  In  the  third  year  of  high  scliool  and  bad 
worked  with  a  pumping  plant  oiierated  by 
electricity  and  had  kept  two  uutomubiles  In 
order.  There  was  no  evidence  to  show  that 
he  had  ever  before  climbed  over  15  or  18 
feet  Into  the  tree.  Some  days  before  the  ac- 
cident, the  defendant's  workmen  had  trim- 
med the  tree.   There  were  some  twigs  left  up 
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In  tbe  tree  described  by  tbe  plalntUI  as 
"small  branches  about  the  size  of  a  wire 
*  *  *  and  leaves  on  the  end  of  them,  lit- 
tle green  branches  that  come  In  polling  lar- 
ger branches  dovm."  It  seems  that  there 
had  been  some  discussion  between  the  plain- 
tiff and  the  deceased  about  removing  these 
twigs.  But  on  the  day  in  question,  the  de- 
ceased started  up  the  tree  without  his  fa- 
ther's knowledge  and  for  a  purpose  not  dis- 
closed by  the  plaintiff's  evidence.  The  plain- 
tiff was  at  the  time  pulling  weeds  near  by. 
He  looked  up  and  saw  tbe  boy  in  the  tree 
and  afterward  looked  down  again  to  his 
work.  About  90  seconds  after  that  he  beard 
a  sliding  noise  in  the  tree.  Looking  up  he 
saw  the  body  of  the  deceased  lodged  in  the 
crotch.  The  body  was  then  in  a  position  to 
indicate  that  It  had  slid  down  the  trunk  of 
tbe  tree  from  a  position  facing  north.  In 
that  position,  tbe  wires  of  tbe  defendant 
would  have  been  to  the  right  of  tbe  deceased. 
The  boy's  ri^t  hand  was  badly  blistered 
and  bnmed  with  the  exception  of  the  thumb, 
index  finger,  and  the  portion  of  the  hand  be- 
low the  middle  of  the  palm.  There  were  five 
punctuated  burns  on  the  left  leg  between 
the  knee  and  tbe  pelvis.  The  deceased  had 
apparently  been  instantly  killed. 

It  is  not  disputed  tliat  the  defendant  might 
lawfully  maintain  its  power  wires  along  tbe 
highway  in  front  of  tbe  plaintiff's  premises, 
being  under  the  duty,  however,  to  exercise 
snob  care  In  the  operation  thereof  as  would 
be  exercised  by  a  reasonably  prudent  and 
skillful  person  under  the  same  or  similar 
drcomstances.  Tbe  plaintiff  does  not  con- 
tend, nor,  indeed,  in  view  of  tbe  generally 
kaiown  and  accepted  practices  of  electric 
companies,  could  he  well  contend,  that  there 
was  a  failure  to  use  due  care  in  main- 
taining an  insulated  2,300-volt  wire  27  feet 
from  the  ground  or  in  maintaining  an  11,- 
000-roIt  uninsulated  wire  at  about  86  feet 
from  the  ground  carried  through  a  country 
district  on  wooden  poles  set  along  a  pubUc 
highway.  Tbe  breach  of  duty  alleged  was 
In  maintaining  these  wires  without  further 
protection  close  to  the  eucalyptus  tree  in 
front  of  tbe  plaintiff's  premises. 

If,  guided  by  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  af- 
fairs, an  ordinarily  prudent  person  would 
have  had  reasonable  ground  to  suspect  that 
the  wires  so  placed  would  cause  injury,  tbe 
plaintiff  can  be  said  to  have  proved  a  breach 
of  duty.  And  if  reasonable  men  might  fairly 
differ  as  to  the  answer  to  this  question,  the 
verdict  for  the  plaintiff  should  not  be  dis- 
turbed. We  are  of  the  opinion,  however, 
that  it  could  not  be  fairly  and  reasonably 
found  that  an  ordinarily  prudent  person 
would  have  considered  additional  precau- 
tions necessary  under  tbe  circumstances  here 
presented. 

Tbe  plaintiff  relies  on  the  case  of  Giraudi 


V.  Electric  Imp.  Co.,  107  Cal.  120,  40  Fac. 
108,  28  U  R.  A.  596,  48  Am.  St  Rep.  114, 
where  it  was  said  that  there  was  sufficient 
proof  of  negligence  where  it  was  shown  that 
the  defendant  had  failed  to  raise  its  current- 
bearing  wires  so  high  above  a  hotel  roof,  on 
which  they  were  placed,  that  those  having 
occasion  to  go  there  would  not  come  in  con- 
tact with  them.  It  is  to  be  noted,  however, 
that  the  facts  in  that  case  showed  that  tbe 
plaintiff  was  injured  while  in  the  discharge 
of  his  duty  In  doing  some  work  on  the  roof 
of  the  hotel  where  any  person  called  upon  to 
look  after  the  structure  or  tbe  signs  placed 
thereon  might  be  expected  to  have  to  go. 

On  tbe  other  hand,  in  Fairbalm  v.  Amerl- 
can  River,  etc.,  Co.,  170  CaL  116,  148  Pac. 
788,  it  was  held  that  a  power  company  whose 
wires  were  27  feet  8  inches  above  tbe  ground 
was  not  bound  to  anticipate  that  persons 
might  wish  to  transport  along  the  road  un- 
der these  wires  a  hay  derrick  extending  to  a 
blgber  elevation.  It  was  held  to  be  the  duty 
of  the  company  to  consider  carefully  all  uses 
of  the  highway  reasonably  to  be  anticipated 
and  to  take  precautions  to  prevent  its  wires 
from  interfering  therewith.  The  same  rule 
was  announced  on  tbe  appeal  from  the  judg- 
ment rendered  after  the  second  trial  In  that 
case,  though  new  evidence  which  bad  been 
adduced  was  held  to  warrant  a  finding  of 
negligence.  Fairbaim  t.  American  River, 
etc.,  Co.,  175  Pac.  637.  By  analogy,  the  de- 
fendant in  tbe  case  at  bar  was  bound  to  pre- 
vent its  wires  from  interfering  with  any  aa& 
of  the  highway  and,  in  particular,  of  the 
eucalyptus  tree  which  was  reasonably  to  be 
anticipated.  It  affirmatively  appears  troai 
the  plaintiff's  testimony  that  the  trees  were 
trimmed  by  the  defendant's  workmen.  No 
evidence  was  adduced  to  show  that  the  tree 
was  used  or  needed  for  anything  but  shade 
or  ornament,  or  to  show  the  existence  of  any' 
custom  with  reference  to  the  care  of  the  tree 
of  which  tbe  defendant  would  be  reasonably 
expected  to  take  notice  and  which  would  be 
likely  at  times  to  require  the  presence  of  the 
deceased  or  of  any  other  i)ersQn  in  the  tree, 
at  a  height  of  27  feet  from  tbe  ground.  In 
the  absence  of  sucb  evidence^  we  do  not 
think  that  the  existence  of  any  such  business 
or  duty  was  fairly  inferable  under  tbe  cir- 
cumstances here  presented. 

The  plaintiff  also  relies  upon  Temple  t. 
McComb  Co.,  89  Miss.  1,  42  South.  874.  11 
Ia  R.  A.  (N.  S.)  449,  119  Am.  St.  Rep.  698, 
10  Ann.  Cas.  924,  wherein  It  was  said  that: 

"The  immemorial  habit  of  small  boys  to  climb 
*  *  *  trees  filled  with  abundant  branches 
extending  almost  to  the  ground  is  a  habit  of 
which  companies  stretching  their  wires  over  such 
trees  must  take  notice." 

The  case  does  not  support  the  plaintUTs 
contention  that  the  defendant  was  bound  to 
anticipate  that  children  might  be  attracted 
to  climb  into  the  tree  where  they  might  be 
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endangered  by  the  wires.  An  examination 
of  the  photographs,  appended  to  the  record 
as  plaintiffs  Exhibits  "A,"  "B,"  and  -C,"  as 
well  as  uncontradicted  testimony,  shows  that 
the  tree  in  question  was  not  one  likely  to  ap- 
Iteal  to  young  and  irresponsible  children.  It 
was  nearly  8  feet  in  diameter  at  the  gronnd. 
The  first  limb  branched  out  over  8  feet  from 
the  ground.  For  a  considerable  distance  be- 
tween the  lower  branclies  and  the  defend- 
ant's wires  the  tree  was  practically  bare  of 
Umb&  Although  the  plaintiff  stated  that 
school  diildren  were  wont  to  frequent  bis 
atore  and  to  gather  around  the  tree,  there 
was  no  attempt  to  show  that  any  of  them 
had  ever  undertaken  to  dlmb  the  tree.  The 
facts  of  the  case,  so  far  as  they  bear  upon 
the  duty  of  the  defendant  to  anticipate  that 
the  wires  might  be  a  source  of  danger  to 
irresponsible  juvenile  climbers,  are  more 
analogous  to  those  In  Mayfleld,  etc.,  Co.  v. 
Webb,  129  Ky.  393,  111  S.  W.  712,  18  L.  R. 
A.  (N.  S.)  179,  130  Am.  St  Bep.  469,  where 
It  was  held  tliat  the  company  was  not  bound 
to  anticipate  that  children  would  be  attract- 
ed to  climb  two  nearly  parallel  guy  wires 
placed  a  short  distance  apart  at  an  angle 
of  45  degrees  from  the  ground  and  passing 
within  8  inches  of  an  electric  wire  at  a 
height  of  18  feet.  Again,  in  Graves  v.  Wash- 
ington, etc.,  Co.,  44  Wash.  675,  87  Pac  956, 
11  L.  B.  A.  (N.  S.)  452,  it  was  held  that  the 
company  was  not  bound  to  anticipate  that 
boys  would  climb  into  danger  from  its  wires, 
placed  near  the  piers  of  a  public  bridge,  30 
feet  above  the  roadway.  This  decision  was 
made  in  the  face  of  evidence  that  the  piers 
were  so  constructed  that  their  braces  formed 
a  ladder  which  could  be  easily  ascended  and 
that  boys  sometimes  climbed  there  for  pur- 
poses of  sport  or  to  catch  pigeons  which 
nested  about  the  bridge.  A  judgment  for 
the  plaintiff  was  reversed  and  the  cause  re- 
manded with  InstructioDs  to  dismiss  the  ac- 
tion. 

The  plaintiff  appears  to  malntwln  the  prop- 
osition that,  because  a  person  might  climb 
the  tree  without  committing  a  trespass,  It 
was  incumbent  upon  the  defendant  to  as- 
sume the  burden  of  keeping  its  wires  so  pro- 
tected that  a  climber  would  not  be  subjected 
to  risk.  That,  however.  Is  not  the  test.  The 
qnestlon  is,  not  what  a  person  might  law- 
folly  do^  but  what  the  defendant  was  bound. 
In  the  exercise  of  reasonable  prudence,  to 
assnme  that  a  person  would  be  likely  to  do. 
Wetberby  v.  Twin  State  Co.,  83  Vt.  189,  75 
Atl.  8,  25  L.  R.  A.  (N.  S.)  1220,  21  Ann.  Cas. 
1092;  Brush  Co.  v.  Lefevre,  93  Tex.  604,  57 
a  W.  640,  «  L.  B.  A.  771,  77  Am.  St  Bepi 
89& 


The  case  of  Freeman  v.  Railroad  Co.,  54 
App.  Dlv.  696,  66  N.  Y.  Supp.  1052,  is  In- 
Btmctlve  in  view  of  the  theory  advanced  by 
tbe  plaintiff  that  the  defendant's  workmen 
may  liave  left  green  branches  touching  the 
wires  and  that  through  them  the  current 
may  have  been  communicated  to  the  body  of 
the  deceased.  The  plaintiff  In  that  case  was 
using  a  public  bridge  at  the  time  of  his  in- 
Jury.  Instead  of  following  the  footpath, 
however,  he  had  started  to  walk  across  on 
a  girder  which  was  116  feet  long  and  bad  a 
rise  of  13  feet  in  the  center.  Tbe  defendant 
was  lawfully  maintaining  a  trolley  wire  on 
the  bridge  together  with  a  guard  wire.  The 
guard  wire  should  not  have  been  charged 
with  electricity,  but  current  had  in  some 
manner  leaked  Into  it  While  crossing  the 
girder,  tbe  plaintiff  was  struck  by  this  guard 
wire  and  suffered  the  injuries  complained  of. 
Although  the  plaintiff  was  nsing  a  public 
highway,  it  was  held  that  inasmuch  as  tbe 
defendant  was  not  bound  to  anticipate  tbat 
such  a  use  would  be  made  of  the  girder,  it 
was  under  no  active  duty  to  keep  Its  wires 
so  protected  as  to  make  such  use  safe. 

[S]  There  Is  no  merit  in  the  contention  of 
the  defendant  that  the  court  should  have 
found  as  a  matter  of  law  that  the  plaintiff 
was  precluded  from  recovering  by  reason  of 
oontrVbutory  negligence  on  bis  part  or  on 
tbe  part  of  the  deceased.  The  defendant  In- 
troduced evidence  to  show  that  tbe  plaintiff 
was  fully  aware  of  the  danger  of  coming  in- 
to proximity  to  the  wires  and  of  the  fact 
that  the  deceased  was  about  to  do  so  and 
that  he  failed  in  his  duty  to  exercise  his  pa- 
rental  authority  to  keep  the  boy  out  of  dan- 
ger. The  evidence  on  behalf  of  the  plaintiff, 
however,  tended  to  contradict  this,  and  one 
of  the  defendant's  experts  stated  in  effect 
that  he  did  not  consider  it  particularly  dan- 
gerous to  climb  near  the  wires.  The  ques> 
tion  of  the  plaintiffs  negligence  was  there- 
fore properly  a  question  of  fact  for  the  jury. 
It  was  not  shovrn  beyond  question  that  the 
deceased  was  guilty  of  some  negligent  act 
after  entering  the  cone  of  danger.  The  ques- 
tic«  of  his  negligence  was  therefore  also  a 
question  of  fact  for  the  jury. 

While  Isolated  sentences  from  tbe  coort's 
Instructions  to  the  jury,  considered  alone 
and  nnqnalifled  by  the  context,  do,  in  some 
Instances  noted  by  the  defendant,  appear  to 
be  erroneous  or  misleading,  the  instructions, 
viewed  as  a  whole,  are  sufficiently  clear  and 
correct 

The  judgment  appealed  from  la  reversed. 

We  concur:  MBLVm,  J.;  WILBUR,  J. 
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In  re  ROSS'  ESTATB.-    (L.  A.  KTSS.) 

(Snpieme  Court  «(  California.     July  1,  1919.) 

1.  JlTDOMBRT    «=»4S9— CONCLUSITKNESS— PkB- 
SONS  C0NCI.17DKD. 

Where  after  the  superior  court  Bitting  in 
probate  had  approved  a  compromise  whereby 
the  administrator  was  to  pay  claimant  a  sum 
of  money,  respondent  filed  a  petition  setting 
up  that  she  was  entitled  to  the  entire  estate, 
that  she  was  not  a  party  to  the  compromise, 
and  that  the  claim  was  wholly  unfounded,  held 
that  a  decree,  adjudinng  respondent  to  be  the 
owner  of  the  entire  estate  and  enjoining  the  ad- 
ministrator from  selling  any  portion  of  the  es- 
tate for  the  purpose  of  paying  claimant  the 
sum  agreed  upon  in  the  compromise,  which 
brought  claimant's  right  within  Code  Civ. 
Proc  {  1008,  subd.  2,  is  binding  and  not  open 
to  collateral  attack,  and  he  cannot  thereafter 
in  probate  proceedings  assert  his  right  to 
amount  fixed  in  compromise  agreement  on  the- 
ory the  decree  was  without  the  court's  juris- 
diction. 

2.  JuDOUENT  9=3410,  441— Vauditt— Fbaud. 

The  courts  in  an  equitable  proceeding  may 
inquire  whether  a  judgment  valid  on  its  face 
was  obtained  by  fraud,  and  this  principle  ap- 
plies to  probate  decrees. 

8.   JUOOMENT   «=3503— COIXATBBAI.    ATTACK- 

Gbounds. 
The  failure  of  a  complaint  to  state  a  cause 
of  action  is  not  a  defect  going  to  the  jurisdic- 
tion of  the  superior  court,  and  a  judgment  up- 
on such  a  complaint  cannot  be  held  void  on  col- 
lateral attack. 

4.  JCDOMONT    €=»50S — COUiATEBAI.  ATTAOK— 
INSUFFICIBNT    E*INDINa8. 

That  findings  do  not  support  a  judgment 
given  does  not  render  the  judgment  void  on  col- 
lateral attack. 

In  Bank. 

Appeal  from  Superior  Court,  Lea  Angeles 
County;  John  M.  York,  Judge. 

In  the  matter  of  the  estate  of  Elizabeth  B. 
Ross,  deceased.  From  orders  of  the  superior 
court  overruling  the  opposition  of  Robert  B. 
B.  Scanlan  to  the  petition  of  Maggie  O.I 
Stelnberger  for  final  distribution  to  her  of 
the  whole  estate,  and  denying  Scanlan's  peti- 
tion for  an  order  directing  payment  to  him  of 
a  Bum  of  money,  he  appeals.    Affirmed. 

See,  also,  182  Pac.  803,  755. 

Louis  P.  Boardman,  of  San  Francisco,  and 
Davis,  Kemp  &  Post,  of  Los  Angeles,  for  ap- 
pellant. 

J.  H.  Merrlam,  of  Pasadena,  and  G.  Harold 
Janeway,  Hunsaker  &  Britt,  and  Leroy  M. 
Sidwards,  all  of  Los  Angeles,  for  respondent 

H.  M.  Barstow,  of  Los  Angeles,  for  ad- 
ministrator. 

Philip  C.  Boardman,  of  San  Frandsoo,  for 
Mary  E.  Ross. 

ANGELLOTTI,  C  3.  This  is  an  appeal 
from  two  certain  orders  of  the  superior  court 


overruling  the  opposition  of  appellant,  one 
Robert  E.  R.  Scanlan,  to  the  petition  of  Mag- 
gie O.  Steinlierger  for  final  distribution  to 
her  of  the  whole  of  the  estate,  and  denying 
appellant's  petition  for  an  order  directing 
the  payment  to  him  of  the  sum  of  $8,000,  the 
amount  of  his  asserted  claim  against  the 
estate. 

There  is  no  conflict  as  to  the  material 
facts,  which  are  substantially  as  follt^ws: 
The  deceased  died  Intestate  on  January  S, 
1910,  leaving  a  con.slderable  estate.  Included 
In  which,  according  to  the  records  at  least, 
was  a  parcel  of  real  estate  In  the  dty  of 
Pasadena  known  as  the  Ross  Block.  Appel- 
lant Scanlan  claimed  to  be  the  owner  of  an 
undivided  one-half  of  this  property  under  a 
conveyance  alleged  to  have  been  executed 
and  delivered  by  deceased  in  the  year  1907 
to  him  and  bis  mother,  a  sister  of  deceased, 
notwithstanding  that  prior  to  the  death  of 
deceased  both  appellant  and  bis  mother  had 
apparently  executed  a  reconveyance  to  de- 
ceased and  this  had  been  recorded.  In  this 
connection  the  claim  of  api)ellant  was  that 
this  reconve.vance  had  been  executed  solely 
for  the  purpose  of  Insuring  to  deceased  the 
possession  and  Income  of  the  property  during 
her  lifetime,  and  that  it  had  been  placed  in 
the  possession  of  a  third  person  with  the 
understanding  that  it  was  not  to  be  delivered 
to  deceased,  but  that  contrary  to  such  under- 
standing it  was  so  delivered  and  then  re- 
corded. Milton  K.  Young  having  been  ap- 
pointed administrator  of  the  estate  of  deceas- 
ed, appellant  commenced  an  action  against 
him  to  obtain  a  decree  declaring  the  recon- 
veyance invalid,  and  that  he  was  the  owner 
of  a  one-half  Interest  in  said  property.  In 
this  action  the  issues  made  by  the  pleadings 
were  tried  by  a  Jury  and  a  verdict  given 
for  appellant,  on  which  Judgment  was  en- 
tered in  his  favor.  The  trial  court  granted 
the  defendant  administrator's  motion  for  a 
new  trial,  and  appellant  appealed  from  the 
order  granting  such  motion.  While  this  ap- 
peal was  pending  an  agreement  of  compro- 
mise was  made  between  the  administrator 
and  appellant,  the  substance  of  which  was 
that  In  consideration  of  |1,000  to  be  paid 
at  once,  and  of  $8,000  as  soon  as  money 
therefor  was  available  In  said  estate,  ap- 
pellant would  abandon  his  action,  and  be  and 
his  mother  would  execute  a  conveyance  of 
the  property  to  the  administrator.  The  latter 
presented  a  petition  to  the  department  of  the 
superior  court  in  which  the  probate  proceed- 
Ing  was  pending,  setting  forth  the  facts  relat- 
ing to  the  litigation  and  compromise,  and 
asking  the  court  to  approve  the  compromise. 
This  petition  was  heard  by  the  court  without 
any  notice  being  first  given,  and  on  February 
26,  1912,  an  order  was  made  approving  the 
compromise  and  directing  that  it  be  carried 
into  effect.  No  appeal  was  taken  from  this 
order.    The  $1,000  was  paid  to  appellant,  a 
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conveyance  of  the  property  to  the  adminis- 
trator was  made  by  appellant  and  hie  moth- 
er, and  a  stlpnlatlon  filed  In  the  action  pro- 
Tiding  for  a  final  determination  thereof 
against  appellant  and  In  favor  of  the  ad- 
ministrator. A  Uttle  later,  on  the  application 
of  the  administrator,  an  order  was  made  for 
the  sale  of  certain  property  of  the  estate  to 
obtain  the  money  necessary  to  pay  appellant 
the  balance  dae  under  the  terms  of  the  com- 
promise. No  sale  was  ever  made.  It  is  not 
questioned  that  throughout  the  administrator 
acted  in  good  faith  and  according  to  what  he 
concetved  to  be  for  the  best  interest  of  the 
estate.  Up  to  this  time  it  was  supposed  that 
the  lawful  heirs  of  deceased  were  the  only 
persons  Interested  In  the  succession  to  her 
estate. 

Subsequently,  on  August  14, 1912,  one  Mag- 
Sle  O.  Stelnberger  commenced  an  action  in 
the  superior  court  of  Los  Angeles  county, 
alleging  an  agreement  between  herself  and 
her  stepfather  on  the  one  part  and  deceased 
on  the  other,  by  the  terms  of  which  deceased 
had  agreed  that  she  would  adopt  said  Maggie 
G.  Stelnberger,  take  her  into  her  house  and 
treat  her  as  her  daughter,  and  that  In  oon- 
Blderatlon  of  her  obedience,  affection,  and 
services  she  would  be  the  heir  of  deceased, 
and  on  the  death  of  the  latter  would  be  enti- 
tled to  all  her  property.  She  alleged  full  ex- 
ecution of  the  agreement  on  her  part,  and 
that  she  had  thereby  become  the  equitable 
owner  of  all  the  property  of  deceased,  to  the 
exclusion  of  her  heirs  at  law.  In  that  action 
the  parties  defendant  were  the  administrator, 
the  appellant  here,  and  a  number  of  other 
persons,  including  appellant's  mother,  alleged 
to  be  the  only  heirs  at  law  of  deceased.  As 
to  appellant,  the  plalntifr  alleged  the  matters 
leading  up  to  the  compromiae,  the  compro- 
mise agreement  between  the  administrator 
and  appellant,  and  the  order  of  court  for  the 
sale  of  property  to  pay  the  $2i,000  agreed  to 
be  paid  him.  She  further  alleged  that  she 
was  not  a  party  to  the  compromise  or  to  any 
of  the  proceedings  in  court  relative  to  the 
same,  that  the  claim  of  appellant  to  any 
portion  of  the  property  of  the  estate  was 
wholly  unfounded,  because  founded  on  a 
purported  deed  made  by  deceased  while  she 
was  wholly  incompetent  to  make  a  convey- 
ance, and  further  because  appellant  and  his 
mother  had  reconveyed  the  property  to  de- 
ceased In  her  lifetime,  and  that  the  compro- 
mise was  illegal  and  void.  She  asked  for  a 
decree  adjudging  her  to  be  the  owner  of  the 
entire  property  and  to  be  entitled  to  have 
the  same  distributed  to  her,  and  also  that  the 
administrator  be  enjoined  from  selling  any 
portion  of  the  estate  for  the  purpose  of  pay- 
ing appellant  the  sum  claimed  by  him,  and 
from  paying  any  portion  of  such  claim  ont  of 
the  funds  or  property  of  the  estate.  l%e 
administrator  and  appellant  and  certain 
others  of  the  defendants  answered,  denying 
the  plaintiff's  claim  in  toto,  and  appellant 
182P<-48 


farther  spedflcally  reasserted  his  original 
claim  of  ownership  In  the  Roes  Block,  the 
proceedings  to  enforce  the  daim,  the  com- 
promise, the  court's  orders  approving  the 
same,  and  that  such  orders  had  never  been 
appealed  from  or  vacated  and  were  in  full 
force  and  effect,  and  constituted  a  final  ad- 
judication of  his  rights.  The  findings  of  the 
court  in  that  action  were  entirely  In  accord 
with  the  allegations  of  the  plaintiff's  com- 
plaint, and  it  was  concluded  that  the  pur- 
ported compromise  was  neither  fftlr,  nor 
proper,  nor  binding  as  against  the  plaintiff 
Stelnberger.  Judgment  was  accordingly  giv- 
en that  said  Stelnberger  was  the  equitable 
owner  of  all  the  pr(^>erty  of  deceased;  that 
the  defendant  heirs  at  law  held  the  legal 
title  In  trust  for  the  benefit  of  plaintiff,  that 
none  of  said  defendants  had  any  right  or 
beneficial  interest  therein.  It  was  further 
adjudged  that  the  administrator  be  enjoined 
and  restrained  from  making  any  sale  of  any 
of  the  property  of  the  estate  for  the  pur- 
pose of  raising  funds  with  which  to  pay  ap- 
pellant said  $8,000  or  any  part  thereof,  and 
that  he  be  enjoined  and  restrained  from  pay- 
ing to  appellant  said  sum  or  any  part  thereof 
out  of  any  of  the  funds  or  property  belonging 
to  the  estate. 

From  this  Judgment  an  appeal  was  taken 
to  this  court  by  all  the  defendants,  and  on 
May  0,  1917,  the  Judgment  was  affirmed. 
Stelnberger  v.  Young  et  aL,  175  Cal.  81,  165 
Pac.  432.  No  point  appears  to  have  been 
made  upon  that  appeal  as  to  any  want  of 
Jurisdiction  on  the  part  of  the  trial  court  to 
en>body  In  its  Judgment  the  provislcms  rela- 
tive to  the  claim  of  appellant,  and  the  matter 
was  not  discussed  in  the  opinion  of  this 
court,  but  this  tact  is  altogether  Immaterial 
in  determining  the  ^ect  of  the  Judgment. 
See  Neale  v.  Morrow,  163  CaL  44S,  125  Pac. 
1052. 

After  the  aforesaid  Judgment  had  become 
final  following  its  affirmance  upon  appeal, 
the  administrator  of  said  estate  presentnl  to 
the  court  in  which  the  proceedings  In  the 
matter  of  said  estate  were  pending  his  final 
account  and  petition  for  the  distribution  of 
said  estate  to  said  Maggie  G.  Stelnberger  In 
accordance  with  the  aforesaid  Judgment. 
OThereafter,  and  on  February  20,  1918,  the 
appellant  herein  presented  and  filed  his  oppo- 
sition to  said  distribution,  together  with  his 
petition  for  an  order  directing  the  adminis- 
trator of  said  estate  to  pay  to  him  the  sum 
of  $8,000  out  of  the  funds  and  property  of 
said  estate  In  accordance  with  the  terms  of 
said  compromise  and  of  the  order  of  said 
probate  court  approving  the  same.  In  his 
said  petition  the  appellant  herein  set  forth 
the  facts  relating  to  the  institution  and  trial 
of  the  action  of  Stelnberger  v.  Toung  et  aL, 
and  of  the  Judgment  rendered  therein,  but 
averred  that  the  prior  determlnati<m  of  the 
probate  court,  as  embodied  In  Its  order  ap- 
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proving  said  compromise,  and  directing  said 
administrator  to  pay  said  sum  of  money  to 
the  appellant,  was  a  final  determination  of 
said  matter  and  of  all  matters  involved 
tberelD,  and  that  the  trial  court  in  the  case 
of  Steinberger  y.  Young  et  al.,  was  without 
Jorlsdlction  to  review  the  validity  of  said 
compromise  or  of  the  order  of  the  probate 
court  approving  the  same,  or  to  enjoin  the 
administrator  from  paying  to  the  appellant 
the  sum  agreed  to  be  paid  therein;  where- 
fore the  appellant  prayed  for  an  order  direct- 
ing the  administrator  to  pay  him  said  sum. 
To  this  petition  the  respondent  herein,  Mag- 
gie O.  Steinberger,  appeared  and  filed  her 
opposition  in  the  form  of  a  demurrer  to  the 
sufficiency  thereof,  and  also  and  at  the  same 
time  filed  her  answer  thereto,  wherein  she 
again  set  forth  in  detail  the  matters  which 
she  had  averred  in  her  complaint  in  the 
case  of  Steinberger  v.  Toung  et  al.,  and 
which  matters  the  court  upon  the  trial  of 
said  cause  had  adjudicated  in  her  favor,  to- 
gether with  the  further  fact  that  the  judg- 
ment therein  had  been  affirmed  and  became 
final  upon  appeal.  The  court  overruled  said 
demurrer,  but  proceeded  to  trial  upon  the 
Issues  raised  by  the  answer  to  said  petition, 
and  after  a  bearing  thereon  made  its  findings 
of  fact  and  conclusions  of  law,  reciting  the 
history  of  the  whole  complicated  series  of 
proceedings  and  determining  that  the  find- 
ings and  judgment  of  the  trial  court  in  the 
case  of  Steinberger  y.  Toung  et  aL,  as  to  all 
of  such  matters,  was  a  final  adjudication 
thereon,  and  hence  that  appellant  was  there- 
by barred  and  estopped  from  prosecuting  or 
maintaining  his  opposition  to  the  distribution 
of  said  estate,  and  that  said  administrator 
was  precluded  and  debarred  from  paying  pe- 
titioner any  sum  out  of  the  funds  of  said 
estate  From  the  orders  thereupon  made 
overruling  the  appellant's  opposition  to  the 
distribution  of  said  estate  and  dismissing  his 
said  petition  this  appeal  has  been  taken. 

This  somewhat  extended  statemmt  has 
been  deemed  essential  to  a  proper  under- 
standing of  our  brief  discussion  of  the  ques- 
tions that  we  consider  determinative  of  this 
appeal. 

[1, 1]  Manifestly,  if  the  judgment  In  the 
action  of  Steinberger  v.  Toung  et  al.  was  in 
no  respect  in  excess  of  the  jurisdiction  of 
the  superior  court  rendering  it,  appellant's 
claim  of  right  to  participate  In  the  property 
of  the  estate  is  foreclosed  thereby.  He  was 
made  a  party  to  that  action  for  the  purpose  of 
having  his  rights  In  regard  thereto  determin- 
ed. Issues  were  made  thereon,  and  a  judg- 
ment was  given  which  in  substance  and  effect 
debars  him  from  such  participation.  While 
the  Judgment  in  this  respect  Is  perhaps  not 
as  happily  expressed  as  it  might  have  been, 
bein^  simply  a  permanent  Injunction  re- 
straining further  proceedings  on  the  part  of 
the  administrator  looking  to  the  sale  of  prop- 
erty for  the  satisfaction  of  a^iellant's  claim, ' 


or  the  payment  of  the  claim  or  any  part 
thereof  out  of  funds  or  property  belonging  to 
the  estate,  such  is  its  necessary  effect.  By 
the  judgment  his  alleged  right  was,  in  effect, 
directly  adjudged  within  the  meaning  of  sub- 
divislcHi  2  of  section  190S,  Code  of  Civil  Pro- 
cedure, the  diversion  of  any  part  of  the  prop- 
erty of  the  estate  to  the  payment  of  his  al- 
leged claim  being  thereby  forbidden.  Tl>e 
effect  of  this  Judgment,  If  accepted  as  a  valid 
Judgment  in  toto.  Is  not  disputed  by  appel- 
lant, whose  real  claim  Is  that  the  portion  ot 
the  Judgment  relative  to  the  dialm  of  appel- 
lant was  absolutely  void  because  in  excess  ot 
the  Jurisdiction  of  the  court  giving  It,  the 
theory,  in  short,  being  that  it  constituted  an 
attempt  on  the  part  of  the  court  to  enjoin  the 
execution  of  valid  decrees  of  the  superior 
court  sitting  in  probate  and  practically  nul- 
lify the  same,  notwithstanding  that  they  had 
become  final.  The  answer  to  this  claim  Is 
very  simple.  It  was  not  Bought  in  Stein- 
berger V.  Xoung,  supra,  to  vacate  or  annul 
the  orders  of  tbe  probate  department  of  the 
superior  court  on  which  appellant  relies  for 
the  award  to  him  of  $8,000  from  the  funda 
and  property  of  the  estate  of  Elizabeth  Ross, 
and  no  such  relief  could  properly  have  been 
awarded  the  plaintiff  in  that  action.  See 
Larue  v.  Friedman,  49  Gal.  278,  284 ;  Sohler 
V.  Sohler,  136  Cal.  323,  67  Pac.  282,  87  Am. 
St.  Rep.  98.  In  so  far  as  the  action  related  to 
appellant,  it  was  an  action  in  equity  against 
him  on  the  part  of  the  plaintiff,  alleging  her- 
self to  bo  entitled  to  all  the  property  of  the 
deceased,  for  the  purpose  of  foreclosing  his 
claim  to  any  part  thereof  based  on  orders  of 
the  probate  court  illegally  and  fraudulently^ 
obtained.  If  it  bad  been  that  by  force  oC 
such  orders  he  had  already  been  paid  the 
$8,000  from  the  funds  of  the  estate,  the  re- 
lief sought  would  have  been  a  decree  adjudg- 
ing that  he  held  the  same  in  trust  for  plain- 
tiff because  the  orders  under  whidi  he  bad 
obtained  the  same  had  been  illegally  and 
fraudulently  obtained  to  the  detriment  of 
the  plaintiff,  who  was  the  real  beneficial  own- 
er of  the  property.  As  was  said  in  ntle 
Ins.  Co.  y.  California  Development  Co.,  m 
CaL  208, 152  Pac.  567: 

"It  to  elementary  that  the  courts  of  this  stato 
may  in  an  equitable  proceeding  inquire  whether 
a  judgment  valid  on  its  face  was  obtained  by 
fraud.  Sometimes  such  judgment  may  be  set 
aside,  but  even  in  cases  wtiere  this  relief  can- 
not be  had  a  court  of  equity  may  'prevent  an  in- 
equitable advantage  being  taken  of  it  [the  judg- 
ment] by  adjudging  the  guilty  benefidaty  or 
his  successor  with  notice  a  trustee  for  the  de- 
frauded party.'" 

This  principle  has  frequently  been  applied 
witii  relation  to  probate  decrees.  See  Camp- 
bell-Kawananakoa  v.  Campbell,  152  Cal.  201. 
92  Pac.  184;  Bacon  v.  Bacon,  150  CaL  477, 
89  Pac.  817;  Estate  of  Walker,  160  CaL  647, 
117  Pac.  610,  36  L.  R.  A.  (N.  S.)  89;  Sohler  ». 
Sohler,  135  CaL  323,  67  Pac.  282,  87  Am.  St. 
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R^K  98.  Here  the  property  sought  to  be 
improiierly  dlTerted  had  not  yet  come  Into 
the  poBsesslon  of  the  appellant,  and  conse- 
quently all  the  equitable  relief  essential  In 
regard  thereto  was  the  decree  forbidding  the 
actual  appropriation  of  any  of  the  funds  or 
property  of  the  estate,  to  all  of  which  the 
plaintiff  was  adjudged  to  be  entitled,  to  the 
payment  of  any  part  of  his,  Scanlan's,  claim. 
Such  a  decree  rests  upon  the  same  basis  as 
those  involved  in  the  cases  just  cited,  and  is 
within  the  well-recognlzed  jurisdiction  of  a 
court  of  equity.  See  Larue  t.  Friedman,  49 
CaL  278.  We  are  of  the  opinion  that  there 
la  no  force  In  the  claim  that  any  portion  of 
the  judgment  in  Steinberger  t.  Toung  was 
In  excess  of  the  jurisdiction  of  the  court  ren- 
dering It 

It  is  urged  that  neither  the  complaint  nor 
findings  in  Steinberger  v.  Toung,  snpra,  in 
allegations  and  statement  of  facts,  showed 
anything  in  the  way  of  extrinsic  fraud  or 
otlier  matter  JostUying  the  portion  of  the 
Judgment  complained  of.  The  theory  appears 
to  be  that  this  is  a  matter  going  to  the  juris- 
dicti<m  of  the  court  to  give  such  judgment 
Manifestly  there  is  no  force  in  this  dalm. 
Asanming  appellant  to  be  correct  in  his  view 
as  to  pleadings  and  findings,  the  objections 
amount  to  nothing  more  than  that  the  com- 
plaint in  this  respect  failed  to  state  a  cause 
of  action,  and  that  the  findings  fail  to  sup- 
port the  judgment. 

[t,  4]  It  is  thoroughly  settled  in  this  state 
that  the  failure  of  a  complaint  to  state  a 
cause  of  action  is  not  a  dietect  going  to  the 
Jnxlsdictlan  of  the  8U];>erior  court,  and  that  a 
judgment  given  upon  such  a  complaint  can- 
not be  held  void  upon  collateral  attack.  In 
this  connection  it  is  only  necessary  to  refer 
to  our  recent  decision  in  Qillesple  v.  Fender, 
180  Pac  832.  Of  course  the  same  thing  is 
true  as  to  an  objection  that  the  findings  do 
n€>t  support  the  judgment  given.  We  are  not 
here  concerned  with  any  question  as  to  the 
correctness  of  the  judgment  given  by  the 
superior  court  in  Steinberger  v.  Young,  su- 
pra, except  in  so  far  as  the  court  may  have 
exceeded  its  jurisdiction,  and  there  is  no 
basis  for  holding  that  the  judgment  was  in 
any  respect  in  excess  of  the  jurisdiction  of 
the  superior  court  Appellant's  remedy  for 
any  errors  committed  by  the  trial  court  in 
the  exercise  of  its  jurisdiction  was,  of 
course,  by  way  of  appeal. 

It  follows  from  what  we  have  said  that  the 
lower  court  was  not  in  error  in  its  conclu- 
sion that  appellant  was  barred  and  estopped 
from  asserting  his  claim  by  the  judgment  in 
Steinberger  v.  Young,  supra. 

The  orders  appealed  from  are  affirmed. 


We  concur:  LBNNON,  J.;  SHAW,  J. 
OI4NEY,  J.;  WILBUR,  J.;  MELVIN,  J. 
LAWLOR,  J. 
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(Supreme  Court  of  Galifomla.    July  1,  1910.) 

1.  EXECUTOBB  ARD  Aduinistbators  i&=>314(2) 
—Final    Distkibution— Pkoceedinos— Jd- 

BIBDICnON. 

Under  Code  Civ.  Proc  H  1634,  1665,  an 

administrator  is  authorized  to  file  with  Ms  final 
account  his  petition  for  final  distribution  of  the 
estate,  and  the  filing  of  this  petition  and  the 
giving  of  notice  prescribed  by  law  confers  on 
the  court  jurisdiction  in  the  proceeding  thus 
initiated  to  proceed  with  the  matter  of  distri- 
bution immediately  upon  settlement  of  the  final 
account  and  it  is  immaterial  that  the  adminis- 
trator has  no  legal  interest  in  any  dispute  that 
may  arise  between  claimants  on  distribution 
as  to  how  the  estate  shall  be  distributed. 

2.  EbCECUTOBB  AND  Adminibtbatobs  €s>314(3) 
— B^NAL      DlSTBIBUnON— DXNIAIr— FXKDEN- 

CT  or  Affkau. 
The  pendency  of  appeals,  one  from  parts 
of  an  order  settling  the  administrator's  account 
and  the  other  by  a  claimant  whose  claim  was 
denied,  does  not  warrant  the  denial  of  the  peti- 
tion for  final  distribution,  even  though  the  court 
might  properly,  in  the  exercise  of  its  discretion, 
have  continned  hearings  in  the  proceedings  for 
distribution  pending  determination  of  the  ap- 
peals. 

3.  ExEorrroBs  and  Administbatobs  $=»314(3) 
—Final    DiBTBrBunoN— Deniait-Obound. 

The  denial  of  a  petition  lor  final  distribu- 
tion filed  by  the  administrator  on  the  ground 
of  the  pendency  of  a  petition  filed  under  Code 
Civ.  Proc.  {  1664,  by  one  claiming  the  estate 
of  the  decedent  held  erroneous;  It  appearing 
that  the  claim  might  as  readily  have  been  dis- 
posed of  in  the  proceedings  for  distribution  as 
in  the  special  proceeding  Inaugurated  under 
section  1664. 

4.  Dhscbnt  and   Distbibtitioit   4=952(2)  — 
SuBviviNO  Widow. 

Under  no  circumstances  does  the  surviving 
widow  of  a  deceased  brother  of  a  deceased  hus- 
band of  a  deceased  talce  directly  from  such  de- 
ceased under  Civ.  Code,  {  1886,  subd.  8;  and, 
where  no  relative  of  the  deceased  spouse  speci- 
fied in  that  section  survives  the  surviving 
spouse,  there  can  be  no  succession  to  the  sur- 
viving widow  of  a  deceased  brothv  thereunder. ' 

In  Bank. 

Appeal  from  Superior  Court  Los  Angeles 
County ;  James  C.  Rives,  Judge. 


In  the  matter  of  the  estate  of  Ell2abeth 
B.  Ross,  deceased.  From  an  order  made  in 
proceedings  for  final  distribution  of  the  es- 
tate, denying  her  motion  for  dismissal  of  the 
petition  filed  by  one  Mary  E.  Ross,  praying 
that  the  court  proceed  in  accordance  with 
Code  Civ.  Proc.  {  1664,  to  determine  who 
were  entitled  to  the  estate,  and  denying  the 
application  for  final  distribution  presented  by 
the    administrator,   Maggie    G.    Steinberger 


«=97or  other  caaas  «M  same  topic  and  KBT-NlllUllIR  In  all  Kajr-NumlMrsd  Disests  and  Indaxsa 


Digitized  by 


Google 


756 


182  PACIFIC  BBPOBTEB 


(Cat 


appeals.     Order  reTersed,   and   matter   le- 
manded. 
See,  also,  182  Pac.  303.  762. 

J.  H.  Merrlam,  of  Pasadena,  and  O.  Har- 
old Janewuy,  Uunsaker  &  Britt,  and  Le  Roy 
M.  EUwards,  all  of  Los  Angeles,  tor  appellant. 

Uavls,  Kemp  &  Post,  of  Los  Angeles,  Pbil- 
Ip  C.  Boardmnn,  Louis  P.  Boardman,  of  San 
Francisco,  and  H.  M.  Barstow  and  Kerap  & 
Clewett,  all  of  Los  Angeles,  for  respondent. 

ANGELLOTTI,  O.  J.  This  la  an  appeal  by 
one  Miigiile  G.  Steinberger  from  an  order 
made  In  proceedings  for  tbe  final  distribu- 
tiou  of  tbe  estate  of  deceased,  denying  ap- 
iwlluut's  motion  for  a  dismissal  of  tlie  pe- 
tition filed  tliereln  by  one  Mary  E.  Boss, 
praying  that  tlie  court  proceed  In  accord  wltb 
tbe  provisions  of  section  l&H,  Code  of  Civtl 
ProceUui-e,  to  determine  who  were  entitled 
to  succeed  to  tbe  estate,  and  denying  tbe  ap- 
pUctitlou  for  fiiml  distribution  presented  by 
tbe  administrator. 

On  May  8.  1017,  this  court  affirmed  the 
Judgment  In  favor  of  plaintiff  in  the  action 
of  suld  Muggle  U.  Steinberger  against  said 
administrator,  one  Scaiilun,  and  various  per- 
sons found  to  be  the  only  heirs  of  deceased, 
decreeing  that  subject  to  the  debts,  charges, 
and  exiienses  of  administration  of  said  es- 
tate said  Miiggie  G.  Steinberger  was  entitled 
to  all  the  property  of  the  estate  by  virtue  of 
a  contract  between  herself  and  her  stepfather 
and  deceased,  under  which  she  was  to  be 
the  sole  heir  of  deceased.  See  Steinberger  v. 
Tonng.  175  Cal.  81,  lUS  Pac.  432.  After  the 
afflrniiince  of  tbls  Jadgnient,  viz.  on  June  23, 
1017,  the  ndministrutor  presented  his  final 
account,  together  with  his  petition  for  final 
distribution  of  tbe  estate,  as  is  authorized 
by  the  law.  Sections  1634  and  10U5,  Code 
of  Civil  Procedure:  Bstiite  of  Sheld.  122  Cat 
528.  5:tl,  65  Pac.  828.  The  estate  proceeding 
hud  then  been  pending  for  over  7  yeurs,  and 
the  estate  was  in  condition  for  final  settlement 
and  distribution.  By  the  petition  distribu- 
tion was  sought  In  favor  of  said  Maggie  O. 
Steinberger,  according  to  the  Judgment  In 
Stclnlierger  v.  Young,  supra,  all  of  the  next 
of  kin  of  decreased,  alleged  to  constlfUte  ber 
only  heirs,  having  been  parties  defendant  In 
thiit  action,  and  tbeir  rights  as  heirs  at  law 
being  barred  by  the  Judgment  therein.  No- 
tice of  the  time  fl.\ed  for  settlement  of  the 
account  and  hearing  of  tbe  petition  for  dis- 
tribution was  duly  given.  When  the  matter 
came  on  for  hcHring,  the  only  appearance  in 
opposition  was  that  of  Maggie  Q.  Steinberger, 
who,  claiming  to  be  entitled  to  all  of  the 
distributable  assets,  as  alleged  by  the  ad- 
ministrator, objected  to  various  items  of  his 
account  The  matter  was  heard  by  the  court, 
evidence  being  received  both  as  to  the  ac- 
count and  as  to  the  petition  for  distribution, 
tb6  evidence  on  distribution  being  to  the  ef- 
fect that  the  only  heirs  at  law  were  tbe  next 


of  kin  of  deceased  who  were  parties  defend- 
ant  in  Steinberger  t.  Young,  supra.  On  Feb- 
ruary 18,  1918,  the  court  made  an  order  set- 
tling the  final  acconnt,  allowing  certain  cred- 
its which  had  been  objected  to  by  Blaggis 
Steinberger. 

Two  days  later,  February  20,  1918,  one 
Scanlan  appeared,  opposing  distribution 
pending  payment  to  him  of  a  claim  of  $8,000, 
alleged  to  be  due  under  a  compromise  with 
tbe  administrator,  approved  by  the  probate 
court,  and  seeking  payment  of  this  claim.  A 
hearing  was  had  on  this,  and  on  March  16^ 
1018,  an  order  wus  maue  overruling  Scan- 
lan's  opposition  and  denying  his  petition. 
On  the  same  day  Maggie  Steinberger  ap- 
pealed from  the  portions  of  tbe  order  of  set- 
tlement of  the  account  disullowlDg  her  ob- 
jections to  certain  specified  Items  thereof. 
The  hearing  on  the  petition  for  distribution 
having  been  regnlarly  continued  from  time  to 
time  and  finally  to  March  10,  1018.  and  tbers 
being  apparently  no  further  bur  to  final 
distribution  to  Maggie  Steinberger,  except 
possibly  her  own  appeal  from  portions  of  the 
order  settling  the  administrator's  final  ac- 
cornt,  a  new  claimant  made  ber  first  ap- 
pearance on  the  field  of  action,  tIx.  Mary 
E.  Ross,  the  surviving  widow  of  one  Alliert 
E.  Ross,  deceased,  who  was  alleged  to  have 
been  a  brother  of  R.  E.  Ross,  tbe  deceased 
husband  of  deceased,  and  to  hare  survived 
such  deceased  husband  of  deceased.  On 
March  16,  1918,  more  than  8  years  after  the 
Institution  of  the  proceeding  for  tbe  settle- 
ment of  the  estate  of  deceased,  and  nearly 
nine  months  after  the  filing  of  tbe  final  ac- 
count and  petition  for  distribution,  and  after 
tbe  bearing  on  such  settluneut  and  petition 
for  distribution  was  practically  completed, 
she  appeared  at  the  hearing  on  distrtliuiiou, 
and,  opposing  distribution  to  Maggie  O. 
Steinberger,  Instituted  tbe  proceeding  pro- 
vided for  by  section  1064,  Code  of  Civil  Pro- 
cedure, by  filing  a  petition  praying  the  court 
to  ascertain  and  declare  in  the  manner  pro- 
vided by  that  section  the  rights  of  all  per- 
sons to  the  estate  and  all  interests  therein, 
and  to  whom  distribution  should  be  made. 
The  theory  of  ber  claim  to  heirship  was  sub- 
stantially that  all  of  the  property  of  deceased 
was  the  same  property,  "or  the  proceeds  or 
avails  thereof  which  ^e,  tbe  deci-aaed,  bud 
received  under  a  decree  of  final  dlstributltMi 
made  In  tbe  year  18iJ5  In  the  matter  of  tbe 
estate  of  her  deceased  husband,  B.  B.  Boss; 
that  all  property  received  by  her  under  such 
decree  was  separate  property  of  said  R.  E. 
Ross  at  the  time  of  his  death ;  that  deceasea 
having  died  intestate,  leaving  no  issue,  the 
property  of  deceased  should  go  to  next  of  kin 
of  her  deceased  husband,  R.  E.  Ross,  who 
also  left  no  issue,  as  provided  in  subdivision 
8  of  section  1386,  Civil  Code;  that  cbiimant 
Mary  E.  Ross,  the  surviving  wife  of  Albert 
Ei.  Ross,  who  was  a  surviving  brother  of  R, 
SL  Boss,  and  various  other  unnamed  penonv 
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who  were  hein  at  law  of  R.  B.  Boss,  none  of 
wtaom  has  appeared  herein,  were  entitled  to 
share  In  this  estate  as  heirs,  by  vlrtne  of 
the  provisions  of  subdlTision  8  of  section 
1386.  Neither  said  Mary  B.  Ross  nor  any  of 
the  noct  of  kin  of  the  deceased  husband  of 
deceased,  B.  E.  Ross,  If  any  there  were  snr- 
▼iTing,  were  parties  to  the  action  of  Steln- 
beniier  ▼.  Tonng,  and  it  is  conceded  that  their 
rights.  If  any  they  had,. were  not  concluded 
by  the  Judgment  in  such  action. 

Upon  the  filing  of  this  petition,  the  bear- 
ing on  final  distribution  was  continued  to 
April  2,  1918,  at  which  time  Maggie  G.  Steln- 
berger  made  a  motion  for  an  order  dismissing 
the  petition  of  Mary  E.  Ross,  or  such  other 
order  as  might  be  proper,  on  the  ground  sub- 
stantially that  the  estate  was  then  in  condi- 
tion for  distribution  and  would  be  unreason- 
ably and  unnecessarily  delayed  if  deferred 
pending  the  proceeding  provided  by  section 
1664,  CkMie  of  Civil  Procedure,  and  that  the 
question  of  the  heirship  of  Mary  B.  Ross 
and  all  other  persons  should  be  heard  and 
determined  on  the  hearing  on  the  pending 
petition  for  distribution.  The  conrt  having 
beard  the  motion,  made  an  order  on  May  24, 
1918,  denying  the  motion  to  dismiss  the  pe- 
tition of  Mary  B.  Ross,  and  also  denying  the 
petition  for  final  distribution,  without  prej- 
udice, however,  to  the  rights  of  Maggie  G. 
Steinberger.  This  is  the  order  appealed  from 
by  the  latter.  At  the  same  time  the  court 
made  an  order  on  the  petition  of  Mary  B. 
Roes,  directing  the  notice  required  by  sec- 
tion 1664,  Code  of  Civil  Procedure.  In  the 
meantime,  vis.  on  May  3,  1018,  Robert  E.  R. 
Scanlan  liad  taken  an  appeal  from  the  order 
denying  his  claim.  This  is  the  appeal  enti- 
tled "In  the  Matter  of  the  Bstate  of  Eliza- 
beth B.  Ross,  Deceased,  L.  A  No.  5758,"  182 
Pac.  752,  this  day  decided,  the  order  appealed 
from  being  aflirmed.  It  may  also  be  noted 
that  the  appeal  of  Maggie  G.  Steinberger 
from  parts  of  the  order  settling  the  account 
was  decided  December  S.  1018  (Bstate  of 
Ross,  L.  A  No.  6705,  182  Paa  303),  and  that 
all  questions  in  regard  to  sudi  account  are 
DOW  finally  settled. 

(1.  t]  In  view  of  our  statutes  and  the  deci- 
sions of  this  court  thereunder,  it  Is  clear 
that  the  administrator  was  authorized  to  file 
with  his  final  account  his  petition  for  the 
final  distribution  of  the  estate  among  the 
persons  entitled  to  succeed  thereto,  and  that 
the  filing  of  this  petition  and  the  giving  of 
the  notice  prescribed  by  law  conferred  upon 
the  court  Jurisdiction  in  the  proceeding  thus 
initiated  to  proceed  with  the  matter  of  such 
distribution  Immediately  upon  settlement  by 
It  of  the  final  account  Code  Civ.  Proc  {! 
1634,  1665;  Bstate  of  Sheid.  122  Cal.  628, 
631.  65  Pac.  328 ;  William  Hill  Co.  v.  Law- 
ler.  116  Cal.  359,  361,  48  Pac.  323 ;  Smith  v. 
Westerfleld,  88  Cal.  374,  379,  26  Pac  206. 
It  Is  entirely  immaterial  in  this  connection 
that  the  administrator  has  no  legal  Interest 


in  any  dispute  that  may  arise  between  claim- 
ants on  distribution  as  to  how  the  estate 
shall  be  distributed.  The  statute  expressly 
authorizes  the  administrator  to  so  initiate 
the  proceeding,  the  purpose  perhaps  being, 
as  was  suggested  in  Estate  of  Sbeid,  supra, 
"to  enable  the  administrator  to  hasten  the 
closing  of  the  estate,  and  to  make  one  notice 
and  one  bearing  serve  both  purposes."  By 
the  notice  required  by  the  law  upon  such  a 
filing  being  {^ven,  as  was  said  in  the  Wil- 
liam riUI  Co.  V.  Lawler.  supra  "the  entire 
world  is  called  before  the  court,  and  the  court 
acquires  Jurisdiction  over  all  persons  for  the 
purpose  of  determining  their  rights  to  any 
portion  of  the  estate ;  and  every  person  who 
may  assert  any  right  or  claim  therein  is  re- 
quired to  present  his  claim  to  the  court  for 
Its  determination."  The  law  contemplates 
that  this  proceeding  thus  properly  Instituted 
shall  be  carried  on  to  decree  of  distribu- 
tion as  speedily  as  Is  reasonubly  practicable 
with  due  regard  to  the  interests  of  all  con- 
cerned, and  any  Interested  party  appearing 
Is  entitled  to  have  it  so  carried  on.  Certain- 
ly such  a  party  may  Justly  complain  of  the 
absolute  termination  of  such  a  proceeding 
by  an  order  denying  the  petition,  whether 
with  or  without  prejudice  to  a  future  appli- 
cation, if  no  proper  ground  for  such  denial 
Is  made  to  appear.  We  need  not  discuss 
here  the  question  whether,  in  view  of  the 
pending  appeals,  the  one  taken  by  Maggie 
G.  Steinberger  from  parts  of  the  order  set- 
tling the  administrator's  final  account,  which 
parts  allowed  certain  credits  to  the  admin- 
istrator objected  to  by  her,  and  the  other 
taken  by  Scanlun,  to  which  we  have  hereto- 
fore referred,  the  trial  court  might  proper^ 
ly.  In  the  exercise  of  Its  discretion,  have 
continued  the  hearing  in  the  proceeding  for 
distribution  pending  the  deteriiiiiiutlon  of 
said  appeals.  The  trial  court  did  uot  do  this, 
but  absolutely  terminated  the  di!<tril>utlon 
proceeding  by  denying  It,  and  the  question 
suggested  is  no  longer  of  practical  liuiM>r- 
tance  in  the  matter  of  this  estate.  It  Is  dear 
that  the  mere  fact  of  the  pendency  of  these 
appeals  afforded  no  warrant  for  the  order 
den^-ing  the  petition  for  distribution. 

[SI  Doubtless  but  for  the  petition  Hied  by 
Mary  B.  Roes,  the  trial  court  would  have 
proceeded  with  the  matter  of  distribution. 
The  record  seems  to  indicate  that  the  learned 
trial  Judge  was  of  the  view  that  the  Institu- 
tion and  pendency  of  the  special  proceeding 
given  by  section  1664,  Code  of  Civil  Proce- 
dure, a  proceeding  in  the  nature  of  an  ac- 
tion to  determine  heirship,  either  required  or 
authorized  a  denial  of  the  pending  proceed- 
ing for  distribution.  We  think  it  clear  that 
it  could  not  have  such  effect  The  nature 
and  effect  of  the  proceeding  authorized  by 
this  section,  a  special  proceeding  which  may 
be  instituted  by  "any  person  claiming  to 
be  heir  to  the  deceased,  or  entitled  to  dis- 
tribution in  whole  or  in  any  part  of  such  es- 
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ta'te,*'  for  the  purpose,  as  said  in  Whalen  t. 
Smith,  163  CaL  364.  125  Pac.  905,  Ann.  Cas. 
1918E,  1319,  "of  ascertaining  and  determin- 
ing, In  advance  of  distribution,  the  persons 
who  have  succeeded  to  the  estate,"  are  suf- 
ficiently shown  by  the  section  itself,  and  the 
decisions  of  this  court  thereunder  make  ex- 
tended discussion  unnecessary.  The  section 
itself  provides: 

"Mothing  in  this  section  contained  shall  be 
construed  to  exclude  the' right  upon  final  dis- 
tribution of  any  estate  to  contest  the  question 
of  heirship,  title,  or  interest  in  the  estate  so  dis- 
tributed, where  the  same  shall  not  have  been 
determined  under  the  previsions  of  this  section, 
but  where  such  question  shall  have  been  liti- 
gated under  the  provisions  of  this  section,  the 
determination  thereof,  as  herein  provided,  shall 
be  conclusive  in  the  distribution  of  said  estate." 

In  Estate  of  Sheld,  129  Cal.  172,  61  Pac.  920, 
the  pendency  of  such  a  proceeding  instltiited 
prior  to  the  filing  of  the  petition  for  distri- 
bution was  set  up  bf  way  of  a  plea  in  abate- 
ment in  the  distribution  proceeding,  and  it 
was  held,  quoting  the  portion  of  section 
1664,  Code  of  Civil  Procedure,  above  set 
forth,  that  the  plea  was  not  good.  In  £!»- 
tate  of  Sheid.  122  Cal.  532,  65  Paa  828,  It 
was  substantially  held,  referring  to  In  re 
Oxarart,  78  CaL  109,  20  Pac.  887,  that  not- 
withstanding the  pendency  of  a  proceeding 
under  section  1664,  Code  of  Civil  Procedure, 
all  questions  of  heirship  and  title  to  the  es- 
tate can  be  properly  determined  in  a  dis- 
tribution proceeding  regularly  initiated,  in 
the  Oxarart  Case  Just  cited,  a  proceeding  un- 
der section  1664,  Code  of  Civil  Procedure,  was 
instituted  by  a  claimant,  and  thereafter  the 
executor  of  the  will  filed  his  final  account, 
together  with  a  petition  for  final  dlstriba- 
tlon.  The  petition  for  distribution  having 
come  on  for  hearing,  the  claimant  sought  a 
continuance  thereof  pending  the  determina- 
tion of  her  proceeding  under  section  1664, 
Code  of  Civil  Procedure,  Insisting  that  the 
court  could  not  properly  proceed  with  such 
hearing  In  the  face  of  the  pendency  of  her 
proceeding.  The  trial  court's  action  In  deny- 
ing a  continuance  was  approved  by  this 
court.  It  was  substantially  said  that  it  was 
clear  that  the  court  had  the  power  to  pro- 
ceed with  the  distribution  proceeding,  not- 
withstanding the  pending  proceeding  under 
section  1664,  and  that  it  was  plain  that  the 
question  of  heirship  involved  "might  as  well 
have  been  heard  and  determined  on  the  hear- 
ing of  the  petition  for  distribution."  The 
court  plainly  said  that  where  the  circum- 
stances are  such  that  the  questions  Involved 
may  aa  readily  be  determined  on  a  pending 
proceeding  for  distribution,  there  Is  no  good 
reason  for  even  postponing  the  hearing  and 
determination  of  the  distribution  proceeding 
merely  because  a  proceeding  under  section 
1664  has  been  initiated.  Assuming  that  by 
reason  of  special  circumstances  a  trial  court 
might  be  justified  In  the  exercise  of  a  wise 


discretion  In  positioning  the 'hearing  oA  dls-'' 
trtbutlon,  this  court  said: 

"In  oar  judgment,  the  court  yei7  properly  ex- 
ercised its  discretion  in  refusing  to  postpone 
the  cause.  If  resort  is  to  be  had  to  the  provi- 
sions of  section  1664  to  delay  the  settlement 
and  distribution  of  estates,  it  had  better  never 
been  passed.  We  have  no  doubt  that  the  object 
of  its  enactment  was  to  expedite  such  distribu- 
tion by  enabling  persons  claiming  interests  la 
estates  to  have  their  claims  determined  in  ad- 
vance of  the  application  for  distribution.  •  *  • 
The  determination  of  the  proceedings  initiated 
by  the  appellant  *  •  •  under  section  1664 
would  have  involved  much  delay,  and  would 
have  deprived  the  devisee  of  the  estate  of  his 
right  on  the  showing  made  of  having  the  qnes- 
tioQ  determined  then  and  there  on  the  applica- 
tion for  distribution  made  by  liim." 

In  view  of  the  expressions  of  this  ooort 
referred  to  it  seems  clear,  not  only  that  the 
lower  court  erred  in  absolutely  terminating 
the  pending  proceeding  for  distribution  by 
its  denial  of  the  petition  for  distribution  du- 
ly presented  by  the  administrator,  but  alao 
that  there  was  nothing  shown  In  connectiou 
with  the  attempted  proceeding  tmder  sectiOD 
1664  that  would  have  warranted  a  contlau- 
ance  of  the  hearing  of  the  distribution  pro-, 
ceedlng  pending  the  determination  of  tbe 
proceeding  under  that  section.  Clearly  the 
claim  thereby  made  was  one  that  could  a« 
well  be  determined  In  the  latter  proceeding 
as  In  a  proceeding  under  section  1664.  Mo 
showing  whatever  was  made  of  inability  to 
at  once  produce  the  testimony  desired  In  sup- 
port thereof.  It  la  worthy  of  note  that  the 
petition  filed  by  Mary  B.  Ross  did  not  in  its 
allegations  of  specific  facts  show  any  rl^t 
In  her  to  share  in  the  estate  of  deceased* 
even  upon  the  theory  upon  which  she  claimed 
such  right 

[4]  Under  no  drcnmstances  does  the  "snr- 
Tiving  widow"  of  a  deceased  brother  of  a 
deceased  husband  of  a  deceased  take  dlreft- 
ly  from  such  deceased  under  subdivision  8  of 
section  1386.  The  Subdivision  specified  to 
whom  the  property  shall  go  In  the  event  there- 
in stated,  and  such  a  surviving  widow  is  not 
among  those  enumerated.  She  could  only 
take  through  her  dead  husband,  the  brother 
of  the  deceased  husband,  or  one  or  more  of 
his  descendants,  and  theea  only  In  the  event 
that  such  husband  or  descendant  survived  de- 
ceased, Elizabeth  B.  Ross,  for  of  course  de- 
scent is  cast  under  subdivision  8  of  section 
1386  as  of  the  date  of  death  of  the  surviving 
spouse  whose  estate  is  being  administered 
and  whose  heirs  are  being  determined.  If 
no  relative  of  the  deceased  spouse  spedfled 
in  said  subdivision  8  of  section  1386,  Civil 
Code,  survives  the  surviving  spouse,  there 
can  be  no  succession  under  such  subdivision. 
The  petition  of  Mary  E.  Ross  does  not  sug- 
gest that  her  husband  or  any  descendant  ot 
her  husband  survived  deceased,  Elizabeth  B. 
Ross,  who  died  more  than  25  yean  after 


Digitized  by 


Google 


CaL) 


ATKINSON  V. 


CHARLES  NELSON  C!0. 
(181  P.) 


759 


her  own  husband's  deatb.  Nor  does  it  sped- 
ty  the  relationship  to  B.  K  Boss,  the  deceas- 
ed husband  of  decease,  of  any  of  the  unnam- 
ed "heirs  at  law"  of  said  B.  B.  Boss,  al- 
leged "to  claim  an  interest  In  the  estate"  of 
deceased,  none  of  whom  has  ever  appeared 
In  this  proceeding.  We  mention  these  facts 
solely  to  show  the  character  of  the  petition 
Interposed  on  the  very  eve  of  distribution, 
more  than  8  years  after  the  institution  of  the 
proceeding  for  the  settlement  of  the  estate 
of  deceased,  nearly  nine  months  after  the 
flUng  of  the  petition  for  distribution  and 
notice  given  thereon,  and  after  the  hearing 
on  distribution  was  practically  concluded. 
We  are  satisfied  that  there  was  nothing 
shown  in  connection  with  the  attempted  pro- 
ceeding under  section  1664  that  warranted 
either  the  denial  of  the  petition  for  distribu- 
tion or  i)ostponement  of  the  hearing  and  de- 
termination thereof  pending  the  determina- 
tion of  such  attempted  proceeding,  and  that 
In  so  far  as  the  distribution  proceeding  was 
concerned  the  utmost  effect  to  be  given  to 
the  petition  filed  by  Mary  B.  Ross  was  to 
treat  it  as  a  claim  to  be  determined  in  tliat 
proceeding. 

The  order  appealed  from  Is  reversed,  and 
the  matter  remanded  for  proceedings  not  in- 
conslstMit  with  the  views  herein  expressed. 


We  concur 
OLNBY,  J.; 
I^WLOB,  J. 


;     LENNON,  J.;    SHAW,   J.; 
WILBUR,  J.;    MBLVIN,  J.; 


<41  CaL  App.  KM) 

ATKINSON  T.  CHABLES  NELSON  CO.  et  ol. 
(av.  266&) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  CalifomiB.  May  28,  1019.  Behear- 
Ing  Denied  Jane  27,  1919.  Denied  by  Su- 
preme Court  July  24,  1919.) 

1.  Tbovkb  and  Convkssion  4t=925— Acts  of 
Indepinoint  Contbactob. 

The  fact  of  a  boat  company  being  an  inde- 
pendent contractor  under  its  contract  with  de- 
fendant to  receive  from  another  20  spars  be- 
longing to  defendant,  and  to  transport  and  de- 
liver them  to  S.,  defendant's  agent,  does  not 
prevent  defendant  being  gnilty  of  conversion, 
where  the  company  received,  as  part  of  such 
■pars,  6  spars  belonging  to  plaintiff,  and  trans- 
ported and  delivered  tbem  to  S.,  and  S  sold 
them,  and  defendant  refused  to  reimburse 
plaintifl  therefor. 

2.  Pbinoipal  and  Aoxnt  9=323(3)— Aqenot— 
Stidenck. 

That  defendant,  engaging  a  boat  company 
to  transport  spars  belonging  to  defendant,  di- 
rected it  to  deliver  them  to  S.,  in  the  absence 
of  a  showing  to  the  contrary,  justifies  infer- 
ence, in  action  for  conversion  of  spars  belong- 
hig  to  plaintiff  which  the  boat  company  took 
and  delivered  to  S.,  that  S.,  in  receiving  the 
■pars,  was  the  agent  of  defendant. 


3.  Appeai,  and  Ebbob  (S=>1050(3)— Habiojess 
Ekrob— AnuissioN. 
Error  in  admission  of  evidence  as  to  facts 
concerning  which  there  is  no  substantial  dis- 
pute is  harmless. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco:  Jolin  T.  Nourse, 
Judge. 

Action  by  T.  G.  Atkinson  against  the 
Cluirles  Nelson  Company  and  others.  From 
an  adverse  judgment,  the  named  defend- 
ant appeals.    Affirmed. 

Cooley  &  lAChmund  and  A.  E.  Cooley,  all 
of  San  Francisco,  for  appellant. 

Henry  A.  Jacobs  and  G.  B.  Blanckenburg, 
both  of  San  Francisco,  for  respondent. 

BICHABDS,  J.  This  is  an  appeal  from  a 
judgment  in  plaintlirs  favor  in  an  action  for 
damages  for  the  alleged  conversion  of  cer- 
tain spars. 

The  plaintiff's  assignor  Imd  delivered  to 
the  United  States  government  at  the  Mare 
Island  Kavy  Yard  a  number  of  spars  85  feet 
in  length.  Six  of  these  had  been  rejected 
by  the  government,  but  were  lying  at  the 
boom  of  the  Mare  Island  Navy  Yard  pending 
their  removal  by  the  plaintlfTs  assignor. 
The  defendant  had  also  and  about  the  same 
time  delivered  a  number  of  spars  of  the  max- 
imum length  of  66  feet  to  the  United  States 
government  at  said  navy  yard,  of  which  20 
had  been  rejected,  and  these  were  also  ly- 
ing at  the  boom  of  tlie  navy  yard  awaiting 
removal.  This  was  the  condition  of  things 
on  May  17,  1914,  when  the  defendant  wrote 
the  following  letter  to  the  general  store- 
keeper in  charge  of  whatever  spars  were  at 
the  boom  oif  the  navy  yard,  viz.: 

"S.  F.,  May  17, 1914. 
"General  Storekeeper,  Mare  Island: 

"Please  deliver  to  Oakland  Launch  &  Tow- 
boat  Company  20  rejected  spars. 

"The  Charles  Nelson  Co., 
"Per  James  K.  Nelson." 

This  letter,  or  order,  was  delivered  to  the 
captain  in  charge  of  a  tug  of  the  Oakland 
Launch  &  Towboat  Company  named  there- 
in, who  was  at  the  same  time  instructed  by 
the  defendant  to  deliver  the  spars  named  in 
said  order  when  reo^ved  by  him  to  one  B. 
B.  Swayne  in  Oakland.  In  executing  this 
order  and  instruction  the  captain  of  the  tug- 
boat of  the  Oakland  Launch  &  Tugboat  Com- 
pany proceeded  to  Mare  Island,  and  there 
received  from  the  said  storekeeper  20  spars, 
of  which  however,  6  were  the  rejected  spars 
of  the  plaintifTs  assignor,  and  these  he  trans- 
ported to  Oakland  and  delivered  to  said 
Swayne,  who  sold  the  entire  lot  to  other  par- 
ties. Later  the  plaintiff,  to  whom  the  6  re- 
jected spars  had  been  assigned,  sent  a  tug- 
boat to  Mare  Island  for  the  purpose  of  bar- 
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ing  his  spars  towed,  to  San  Francisco,  and 
tben  for  the  first  time  learned  that  his  spars 
had  been  delivered  to  the  Oakland  Launch  ft 
Tugboat  Company  on  the  defendant's  order. 
Upon  learning  these  facts  the  plaintiff,  at 
first  orally  and  then  In  writing,  demanded  of 
the  defendant  reimbursement  for  the  value 
of  the  spars  so  taken.  To  these  demands  the 
defendant  replied,  disclaiming  any  liability 
for  the  plaintiff's  spars,  or  any  Interest  In 
the  mattfr.  Whereupon  this  suit  was  begun, 
and  resulted  in  a  Judgment  in  the  plaintiff's 
favor  for  the  sum  of  $900,  the  value  of  said 
spars,  and  $188.14,  interest  thereon  from  the 
date  of  the  alleged  conversion. 

[1,  2]  The  first  and  in  fact  the  main  con- 
tention of  the  appellant  Is  that  it  was  not 
guilty  of  the  conversion  of  the  spars  In  ques- 
tion, for  the  reason  that  the  Oakland  Launch 
ft  Tugboat  Company,  which  actually  received 
said  siiars  from  the  government  official  at 
Mare  Island,  was  an  independent  contractor, 
for  whose  tortious  acts  the  appellant  can- 
not be  held  resiionsible.  It  would  seem  to  be 
conceded  by  the  respondent  that  the  authori- 
ties cited  by  the  appellant  sustain  its  con- 
tention that  the  said  tugboat  company, 
which  received  the  respondent's  6  spars 
from  the  storekeeper  at  Mare  Island  upon 
the  appellant's  order  to  said  storekeeper  to 
deliver  to  the  captain  of  the  tag  "20  rejected 
spars,"  was.  In  the  receipt  of  the  respond- 
ent's spars,  an  independent  contracter,  for 
whose  mistake  or  tortious  act  the  appellant 
would  not  be  liable;  but  It  seems  to  us  that 
this'  is  not  the  determining  factor  In  the 
case,  for  the  reason  that  the  tugboat  company, 
after  receiving  whatever  spars  it  did  receive 
under  said  order,  was  under  Its  farther  In- 
struction to  deliver  said  spars  to  R.  B. 
Swayne  In  Oakland.  Had  the  appellant's 
said  instruction  to  the  towboat  company 
been  to  deliver  said  spars  to  the  appellant 
dire<-tly,  and  had  it  done  so,  and  had  the  ap- 
pellant sold  said  spars,  its  liability  for  their 
conversion  could  not  be  disputed.  The  evi- 
dence shows  that  the  tugboat  company  was 
instructed  by  the  appellant  to  deliver  what- 
ever spars  it  received  from  the  storekeeper 
at  Mare  Island  to  R.  B.  Swayne,  and  that  It 
obeyed  said  instruction.  This  in  the  absence 
of  any  showing  to  the  contrary,  would  have 
been  sufllclent  to  have  Justified  the  infer- 
ence that  said  R  B.  Swayne  was  to  be  the 
agent  of  said  appellant  In  receiving  said 
spars. 

This  view  is  amply  supported  by  the  un- 
questioned fact  that  the  appellant,  in  its 
dealing  with  the  United  States  gOTemment 


In  the  matter  of  the  sale  to  It  of  sparai,  was 
acting  as  the  owner  of  whatever  spars  It  had 
delivered  at  the  Mare  Island  Navy  Yard, 
and  of  whatever  portion  of  said  spara  the 
government  had  rejected,  and  that  It  was 
seeking  to  have  transported  by  the  tugboat 
company  and  delivered  In  Oakland  accord- 
ing to  its  Instruction,  Having  shown  sudi 
delivery  of  the  6  spars  In  question  to  Swayne, 
the  consignee  of  the  appellant's  own  selec- 
tion, and  having  further  proven  that,  upon 
being  Informed  by  the  respondent  that  its 
chosen  carrier  had  taken  possession  of  his 
said  spars  and  delivered  them  to  Swayne 
and  that  the  appellant  made  no  other  re- 
sponse or  explanation  than  to  disclaim  either 
liability  or  interest  in  the  premises,  the 
plaintiff  was  entitled  to  rest  upon  the  in- 
ference of  Swayne's  agency  which  thus  arose^ 
and  the  burden  was.  In  our  opinion,  cast  up- 
on the  defendant  to  rebut  such  Inference  by 
proof  of  the  real  relationship  between  Itself 
and  Swayne.  This,  however, 'the  api)ellant 
made  no  effort  to  effectually  da  In  Its 
briefs  it  Is  suggested  that  Swayne  was  not 
its  agent,  but  was  the  agent  of  one  Tallens, 
from  whom  it  originally  procured  the  spars 
which  It  had  delivered  at  Mare  Island  up- 
on the  government  requisition;  but  the 
proofs  which  it  proffered  do  not  justify 
this  claim,  but,  on  the  contrary,  seem  t» 
show  that  Swayne,  In  the  receipt  of  these 
spars  and  in  their  resale,  was  acting  for 
the  appellant  and  made  his  accounting  to  It. 
For  whatever  of  deficiency  there  may  be  in 
the  proofs  on  this  subject,  the  appellant 
must  be  held  responsible,  since  all  of  the 
fbcts  from  which  the  relationship  l>etween 
Itself  and  Swayne  was  to  be  Inferred  were 
within  its  own  knowledge.  Upon  this  brancli 
of  the  case  we  are  of  the  opinion  that  tlie 
plaintiff  had  made  out  a  case  of  conversitHi 
when  he  had  traced  his  missing  spars  into 
the  custody  of  Swayne,  who  had  resold 
them,  and  when  he  had  failed  to  receive  any 
satisfaction  from  the  defendant  upon  de- 
mand   for    reimbursement    for    his    spars. 

[S]  The  appellant  further  contends  that 
the  court  committed  several  errors  in  the  ad- 
mission of  evidence.  We  have  examined 
these,  and  are  of  the  opinion  that  the  appel- 
lant was  not  prejudicially  affected  by  any 
of  said  errors  (conceding  them  to  be  such), 
since  the  matters  to  which  they  refer  cover 
evidence  in  regard  to  facts  concerning  which 
there  is  no  substantial  dispute. 

The  Judgment  Is  affirmed. 

We  concur:  WASTB),P.J;  KERRIGAN,  J. 
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MEAD  T.  HBAD.     (Ot.  1974.) 

(Dirtriet  Coart  of  Appeal.  Third  Diatriet,  OaU« 
fornia.     May  26,  1910.) 

L  Tbubib  iB.  i11(2)— Evmmrat— SprncnwoT. 
In  a  suit  by  a  father  againat  hia  aon  to 
compel  the  reconveyance  of  land  conveyed  to  the 
son,  on  the  ground  that  it  was  granted  subject 
to  a  trust,  etc,  evidence  held  sufficient  to  sus- 
tain a  judgment  for  plaintiff. 

2.  WlTNEBSES  (8=>240(2)  —  EXAJUKATIOM  — 
Leading  Qusstionb. 
The  allowance  of  leading  questions  is  a  mat- 
ter largely  within  the  discretion  of  the  trial 
court,  and  where  plaintiff  was  a  very  old  and 
feeble  man  it  cannot  be  held  that  to  allow 
leading  questions  to  be  propounded  to  him 
was  an  abuse  of  that  discretion. 

8.  Tbubts  «=s>36(1)  — AaBEiuEMTB  TO  Hold 
IN  Trust. 
In  a  suit  by  a  father  to  compel  reconveyance 
of  land  which  be  deeded  to  his  son,  on  the 
ground  that  the  conveyance  was  obtained  by  the 
son's  claim  that  he  would  hold  the  property  as 
trustee  for  his  father,  etc.,  the  fact  that  the 
statements  antedated  a  conveyance  is  no  ground 
for  denying  reconveyance,  where  the  father  ex- 
ecnted  the  deed  in  reliance  thereon. 

4.  Tkubtb  «s344(3)— Pabol  Tbubt— Buixb  of 
evidbnck. 
The  rule  that  the  evidence  of  a  verbal  agree- 
ment must  be  clear,  satisfactory,  and  conclu- 
sive, where  the  effort  is  made  to  set  aside  a 
deed  or  have  It  adjudged  affected  by  parol  trust, 
ia  for  the  trial  and  not  the  appellate  court. 

&  Tausn  «=3l07— GoRaTBUOTiTX  Tbubib  — 
BuLca  or  Evidence. 
Where  it  is  asserted  that  a  conveyance  was 
•ubjcct  to  a  parol  trust,  and  it  appeared  that 
the  grantor,  who  was  the  father  of  the  gran- 
tee, waa  an  elderly  man,  and  that  a  relation 
of  businpsH  confidence  existed  between  them,  the 
transaction,  being  beneficial  to  the  son,  will  be 
viewed  with  most  scrutinizing  care,  and  the 
preatunptioa  of  (taad  arises. 

Appeal  from  Snperior  Oonrt,  Sacramento 
County ;  J.  R.  Prewett.  Judge. 

Action  by  W.  H.  Mead  against  Frank  Mead. 
Prom  a  Judgment  for  plaintlft,  defendant 
appeals.    Affirmed. 

Wblte,  Miller,  Needham  ft  Barber,  of  Sac- 
ramento, for  appellant 

Driver  ft  Driver  and  O.  W.  Bedean,  all  of 
Sacramento,  for  respondent 

BDBNETT,  J.  The  matter  in  controversy 
la  set  out  substantially  in  appellant's  brief, 
as  follows: 

"Bespondent  and  appellant  are  father  and  son 
respectively.  By  hia  bill  of  complaint  respond- 
ent seeks  a  reconveyance  of  certain  real  prop- 
erty deeded  by  him  to  his  son  in  the  year  1911, 
when  respondent  was  of  the  age  of  76  years. 
The  complaint  which  waa  filed  during  the  fall 
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of  1916,  •  •  •  sets  forth  in  substance  that 
for  aeveral  years  prior  to  the  date  of  the  execu- 
tion of  the  deed  in  question  respondent  was  the 
owner  of  real  property  therein  described ;  that 
he  ia  of  advanced  age,  is  ignorant  of  business 
and  legal  transactions  concerning  the  selling 
and  conveying  of  real  estate  and  title  thereto^ 
and  that  appellant  had  been  his  trusted  agent 
and  connaelor  in  matters  relating  to  the  man- 
agement of  his  real  estate ;  that  in  the  year 
1909  respondent  had  executed  a  contract  for  the 
sale  of  said  property  on  the  installment  plan, 
appellant  acting  as  agent  and  adviser  and  hav- 
ing entire  charge  and  management  of  the  sale; 
that  Bubsequentiy  default  was  made  in  the  pay- 
ment of  installments  on  the  purchase  price, 
whereupon  opppllant  stated  to  respondent  that 
the  title  to  said  real  property  would  be  doudrd 
and  trouble  and  litigation  would  result  b;  the 
recordation  of  said  contract  by  the  purchasers; 
that  defendant  then  adviaed  plaintiff  to  convey 
said  property  to  him  and  promised  and  agreed 
that  if  plaintiff  did  conve.v  said  property  to  him 
that  he  would  hold  the  same  in  trust  for  plain* 
tiff  and  would  reconvey  said  property  to  plain- 
tiff upon  demand;  that  on  April  4,  Iflll,  re- 
spondent without  receiving  any  eonsidoration, 
executed  and  delivered  a  deed  of  said  real  prop- 
erty to  appellant,  which  was  at  once  placed  of 
record ;  and  that  appellant  refuses  to  reconvey 
the  same,  although  demand  has  been  made.  Ap- 
pellant's answer  contains  certain  denials  of  the 
alleged  ignorance  of  the  respondent,  of  the  con- 
fidential relationship,  of  his  alleged  management 
of  the  sale,  of  the  making  of  the  alleged  parol 
trust  to  reconvey  on  demand,  of  the  exprution 
and  delivery  of  the  deed  because  of  the  alleged 
confidential  relation,  or  respondent's  ignorance 
or  inexperience  or  customary  reliance  upon  ap- 
pellant's advice,  etc.;  and  alleged,  on  the  con- 
trary, that  respondent  conveyed  said  property 
to  appellant  of  his  own  free  will  and  volition 
and  without  any  solicitation  of  any  one,  and 
without  menace,  fraud,  or  undue  influence  of 
any  person. 

'^e  issues  thus  presented  were  tried  on  De- 
cember 5,  1917,  by  the  court  sitting  without  a 
jury,  and  the  learned  judge  who  prpsiiled  con- 
cluded to  grant  the  prayer  of  the  complaint" 

Two  points  only  are  made  by  appellnnt  why 
this  decree  should  be  reversed,  to  wit:  (1) 
The  Insufflclency  of  the  evident*  to  snnport 
it  and  (2)  the  abuse  by  the  trial  court  ot 
its  discretion  In  permitting  n>8iMni<leiit's 
counsel  to  persist  in  propounding  leading 
questions  on  direct  examination. 

[1]  We  will  dlacu.«a  the  above  points  In  the 
order  named.  It  will  not  be  npi-esdary  to 
quote  extensively  from  the  record,  as  a  care- 
ful perusal  of  the  same  discloitra  a  sharp  con- 
flict therein  upon  the  material  polntR.  with 
sufficient  and  ample  evidence  to  support  the 
Judgment  of  the  trial  court 

Indeed,  the  inquiry  might  properly  be  limit- 
ed to  one  question,  and  that  Is  whether  the 
son  Induced  the  father  to  execute  the  deed 
upon  the  promise  that  the  former  would  r» 
convey  to  the  latter  upon  demand.  If  there  la 
evidence  In  the  record  to  Justify  an  anawer 
thereto  In  the  affirmative,  the  Judgment  ot 
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tbe  lower  court  mnst  be  affirmed.  This  Is  ad- 
mitted by  appellant  In  tbe  following  lan- 
guage: 

"It  will  clear  the  atmosphere  If  we  concede 
at  the  outset  of  this  reply  that  if  our  client  in- 
duced bis  father  to  execute  the  deed  in  question 
on  a  promise  to  reconvey  on  request,  then  the 
son's  refusal  to  reconvey  constitutes  such  fraud 
that  a  court  of  equity  will  impose  a  trust  on  the 
legal  title  the  son  derived  under  the  deed." 

One  has  only  to  read  the  father's  testimony 
to  find  support  for  the  conclusion  that  the 
deed  was  executed  under  such  conditions. 
Two  or  three  questions  and  answers  will 
show  this  beyond  peradventure : 

"Q.  I  say,  did  he  ask  you  to  deed  it  to  him? 
A.  Yes ;  he  wanted  me  to  give  him  the  deed 
so  Osborne  would  not  do  anything.  Q.  Frank 
made  certain  representations  to  you  about  the 
Osborne  proposition.  Did  you  depend  upon 
those  representations  when  you  made  the  deed? 
A.  Tes.  Q.  Was  that  the  reason  why  you  made 
the  deed?  A.  He  would  keep  it  so  it  would  not 
get  out  of  his  band,  so  Osborne  would  not  get  it. 
Q.  What  did  BVank  say  to  you,  if  anything, 
about  deeding  it  back?  A.  He  said  when  Os- 
borne left,  the  property  would  return  to  me. 
He  left,  BO  I  knew  there  would  be  no  trouble 
with  his  wife.  •  •  •  Q.  Did  Frank  tell  you 
that  if  Osborne  left  tbe  place  he  would  deed  the 
property  back  to  you?    A.  Xes." 

The  trial  court  undoubtedly  believed  tbe 
witness,  and  it  surely  cannot  be  seriously  con- 
tended that  It  is  not  a  fair  construction  of 
his  language  that  his  son  requested  the  deed 
and  promised  to  return  the  property.  We 
discover  nothing  cryptic  or  complicated  In 
the  testimony  of  the  old  man.  It  is  true  that 
he  did  not  express  himself  as  accurately  or 
happily  as  one  might  wish,  but  the  learned 
trial  Judge  apparently  understood  him,  and 
we  are  satisfied  that  he  interpreted  the  lan- 
guage of  the  witness  in  accordance  with  the 
fair  import  of  Its  terms.  Of  course,  we  might 
expect  some  inconsistency,  some  hesitation, 
and  some  confusion  on  the  part  of  tbe  plain- 
tiff In  attempting  to  narrate  the  occurrence 
in  reference  to  the  deed.  He  was  an  old  man, 
83  years  of  age;  he  was  quite  deaf;  he  had 
been  stricken  with  paralysis ;  he  was  feeble 
in  body;  his  mind,  we  may  surmise,  was 
greatly  disturbed  by  the  contemplation  of  his 
troubles,  and  was  not  altogether  unimpaired 
by  the  ravages  of  time.  An  artist  could 
hardly  paint  a  more  vivid  picture  of  his  con- 
dition than  is  presented  by  his  own  language: 

"I  have  been  very  sick.  1  have  been  in  very 
bad  shape.  I  wish  I  had  died  last  night  than 
come  up  here  to-day.  I  wished  I  had  been  found 
dead.  Tbe  trouble  I  have  had.  The  trouble  I 
have  over  loss  of  property,  loss  of  property  and 
money  and  health,  too.  I  wished  I  had  died 
last  night  This  morning  they  make  me  get 
up  and  come  here.  I  wished  to  God  I  had  died 
last  night." 

[2]  Appellant  complains  that  so  many  lead- 
ing qnestloiui  wwe  addressed  to  the  witness. 


This  is  a  matter  largely  within  the  discretion 
of  the  trial  court,  and  we  cannot  say  that  it 
was  abused.  The  physical  and  mental  condi- 
tion of  the  witness  Justified  this  manner  of 
examination,  and  it  may  be  added  that  there 
was  no  curtailment  of  the  right  and  privilege 
of  cross-exan^lnation.  Indeed,  the  court  in- 
vited the  fullest  inquiry  on  the  part  of  ap- 
pellant Moreover,  the  witness,  without  tbe 
suggestion  of  a  leading  question,  virtually 
stated  that  Frank  had  promised  to  deed  tbe 
property  back  to  him.  That,  at  least.  Is  a 
fair  inference  from  the  statement  that  we 
have  already  quoted  in  reference  to  the  prop- 
erty returning  to  him. 

Appellant  contends  that  there  are  some  In- 
consistencies in  the  testimony  of  plaintUt. 
That  would  not  be  surprising,  and,  g^rantlng 
the  claim,  they  are  not  of  such  character  as 
to  demand  the  repudiation  of  the  testimony 
as  unworthy  of  bellfef.  In  this  connection.  It 
Is  claimed  that  the  trial  court  misconstrued 
the  following  remark  of  respondent,  made  at 
the  time  of  the  execution  of  said  deed:  '^t 
goes  to  Frank  anyhow.  He  is  going  to  get 
all  I  got  He  Is  to  have  It."  This  was  in  re- 
sponse to  the  question  of  the  scrivener,  "Well, 
what  Is  going  to  become  of  it  if  yon  should 
die?"  The  court  below  saw  in  tbe  statement 
an  Implication  that  the  deed  was  not  intend- 
ed as  an  absolute  conveyance  of  the  fee.  Be 
that  as  it  may.  It  is  clear  that  the  witness 
was  referring  to  the  time  of.  bis  death,  and 
it  was  then  that  Frank  was  to  have  all  the 
property.  This  statement  is  not  at  all  incon- 
sistent with  the  theory  that  the  property  was 
to  be  returned  to  plaintiff  upon  the  condition 
stated  In  his  testimony.  But  the  case  Is  not 
to  turn  upon  the  proper  construction  of  this 
somewhat  doubtful  expression,  since  there  is 
direct  evidence,  as  we  have  seen,  in  favor  of 
respondent's  position.  It  may  be  added  that 
plaintiff  was  not  required  to  explain  to  the 
scrivener  the  agreement  between  him  and  hla 
son,  and  even  if  he  had  Intentionally  misled 
him  In  that  respect  no  one  would  have  any 
legal  cause  to  complain. 

[3]  A  further  contention  Is  that,  if  the 
father  and  son  had  such  communications  aa 
are  asserted  by  the  former,  they  antedate  the 
execution  of  the  deed  and  constituted  only 
negotiations  that  were  superseded  by  the 
terms  of  the  written  Instrument.  As  to  this, 
appellant  is  in  error.  There  is  some  evidence 
that  said  understanding'  was  expressed  at 
the  time  the  deed  was  delivered.  At  any  rate, 
it  was  not  necessary  for  appellant  to  repeat 
the  promise  to  make  it  binding,  and  it  was 
Jus;t  as  significant  made  days  before  the 
transaction  was  consummated,  provided  it 
induced  the  father  to  convey  the  property. 
That  the  said  promise  did  so  move  the  father 
the  trial  court  was  entirely  Justified  in  find- 
ing. 

[4]  It  is  further  contended  that  the  general 
role  requiring  only  substantial  support  for 


Digitized  by 


Google 


CaL)  COLLINS  T. 

(Itl 

the  finding  of  fhe  lower  ooort  does  not  apply 
to  this  class  of  cases  where  an  effort  Is 
made  to  set  aside  a  deed  or  to  have  It  ad- 
judged as  affected  by  a  trust  not  expressed 
In  writing.  '  The  claim  is  that  the  evidence 
of  a  verbal  agreement  in  such  cases  must 
be  "dear,  satisfactory,  and  conclusive," 
and  that  this  case  does  not  meet  that  test 
We  reflect,  though,  that  such  nde  Is  for  the 
trial  and  not  the  appellate  court  (Brlson  v. 
Briaon,  90  Cat.  334,  27  Pac.  186),  and  we 
bare  no  doubt  that  the  evidence  so  appeared 
to  the  Judge  below. 

[I]  Moreover,  there  are  certain  drcumstano- 
es  established  by  the  evidence  which  take 
this  case  out  of  the  general  rule  in  reference 
to  the  burden  of  proof.  These  we  may  briefly 
mention.  Of  first  importance  is  the  fact  that 
the  relation  of  trust  and  confidence  existed 
between  the  parties.  This  is  virtually  con- 
ceded by  appellant.  At  any  rate,  besides  the 
Inference  created  by  the  natural  relation  of 
father  and  son,  the  evidence  shows  that  the 
tether  reposed  implicit  faith  in  his  son,  and 
that  he  had  for  years  relied  upon  his  advice 
In  business  transactions  and  maintained  the 
closest  bond  of  intimacy. 

The  record  reveals  this  intimacy  and  shows 
the  willingness  of  the  son  to  profit  by  the 
situation  thus  created.  To  this  circumstance 
must  be  added  the  fact  that  plaintiff  had  no 
Independent  advice,  and  the  conveyance  was 
without  valuable  consideration.  Under  such 
drcmnstances,  the  decisions  hold  uniformly 
that  the  transaction  resulting  in  benefit  to 
the  trustee  should  be  viewed  with  "the  most 
scrutinizing  Jealousy,"  and  that  the  presump- 
tion of  fraud  attaches  and  must  be  overcome 
by  evidence  that  the  deed  is  what  it  purports 
to  be.  Tordl  v.  Tordi,  6  Cal.  App.  20,  01  Pac. 
S48;  Nobles  r.  Hntton,  7  Cal.  App.  16,  93  Pac. 
289;  Plercy  ▼.  Piercy,  18  Cal.  App.  755,  124 
Pac.  661;  Soberanes  ▼.  Soberanes,  97  Cal. 
145,  31  Pac.  910 ;  Odell  v.  Moss,  130  Cal.  358, 
62  Pac.  665 ;  Cox  v.  Schnerr,  172  Cal.  371, 156 
Pac.  600. 

In  the  last  of  these  decisions  it  is  said : 

"The  burden  of  proof  usually  rests  upon  the 
person  asserting  fraud,  but  when  one  bases  a 
claim  upon  a  contract  obtained  from  a  person  to 
whom  be  stands  in  a  relation  of  trust  and  con- 
fidmce,  it  becomes  his  task  to  prove  that  he 
exhibited  that  uberrima  fides  which  removes  all 
donbt  respecting  the  fairness  of  the  contract" 

However,  the  principle  is  well  settled,  and 
we  need  go  no  further  in  its  exposition. 

Viewing  the  evidence  in  the  light  of  this 
presumption,  there  can  be  no  earthly  doubt 
of  the  Justification  for  the  court's  finding. 

What  we  have  already  said  is,  we  think,  a 
anfflcient  answer  to  appellant's  second  con- 
tention. We  cannot  say  that  the  course  pur- 
sued as  to  leading  questions  resulted  in  prej- 
udice to  appellant  It  cannot  be  assumed 
that  by  the  form  of  the  question  the  witness 
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was  misled  or  Induced  to  commit  perjury. 
The  trial  court  was  in  a  position  to  determlns, 
whether  such  procedure  was  In  the  interest  of 
Justice,  and  it  Is  not  for  OS  to  say  that  error 
was  thereby  committed. 

Probably  the  only  surprlsiug  thing  In  the 
matter  is  that  the  son  should  have  contested 
his  father's  claim.  It  is  to  be  hoped  that  such 
cases  are  of  infrequent  occurrence.  It  is  fair 
to  suppose  that  nearly  every  son,  even  under 
the  admitted  circumstances  of  this  case, 
would  rather  surrender  the  pnqiierty  to  the 
father,  who  had  earned  it  and  believed  be 
was  entitled  to  have  it  reconveyed,  than,  by 
insisting  upon  a  sordid  legal  right,  bring  bis 
aged  iMirent  in  sorrow  to  his  grave. 

It  may  be  added  that  the  son  does  not 
present  a  pleasing  spectacle,  when,  by  his 
testimony,  he  virtually  brands  his  father  as 
a  perjurer.  It  would  have  been  much  better 
for  him  if  he  had  obeyed  the  Commandment : 
"Honor  thy  father  and  thy  mother." 

Tbe  Judgment  is  afiirmed. 

We  concar:  CHIPMAN.  P.  J.;  HABT,  J. 


(41  Cal.  App.  291) 
COLLINS  V.  BICKNELL.    (av.  1870.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  27,  1919.) 

1.  Plkadino  4=9355— Answkb  Atteb  Tnae— 
Stbieino. 

A  court  in  proper  case  may,  in  the  exercise 
of  its  discretion,  strike  out  an  answer  filed  after 
time. 

2.  Pleadiro  €=>358  —  FBIV0I«T78  Arbweb— ' 
Stbikino. 

Where  the  answer  and  croBs-complaint, 
which  were  filed  by  defendant  after  expiration 
of  the  time  for  filing  the  same,  were  wholly  friv- 
olous and  without  merit  so  that  plaintiff  would 
have  been  entitled  to  judgment  on  the  pleadings, 
dcfendaat  cannot  complain  of  a  judgment  en- 
tered on  an  order  striking  from  the  records  the 
answer  and  cross-complaint 

AK>eal  from  Superior  Court,  Orange  Coun- 
ty; W.  H.  Thomas,  Judge. 

Action  by  S.  L.  Collins  against  Annie  G. 
Blcknell.  -  From  a  Judgment,  entered  upon  an 
order  granting  plaintiff's  motion  to  strike 
from  the  record  an  answer  and  cross-com- 
plaint, filed  by  the  defendant  after  expiration 
of  time  within  which  to  file  tbe  same,  defend- 
ant appeals.    Affirmed. 

J.  Irving  McKenna  and  Catherine  A.  Mc- 
Kenna,  both  of  Los  Angeles,  for  appellant. 

Clyde  Bishop  and  B.  EX  Tarver,  both  of 
Santa  Ana,  for  respondent. 

SHAW,  J.  This  Is  an  appeal  from  a  Judg- 
ment entered  upon  an  order  of  court  grant- 
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Ing  plaintiff's  motlou  to  strike  from  the  rec* 
ords  an  auawer  and  cross-coraplalnt  filed  by 
defendant  after  the  time  within  which  to  file 
the  same  had  expired. 

[1,2]  The  action  was  to  recover  npon  a 
promissory  note,  copy  of  wtdcb  was  set  forth 
in  the  complaint  A  demmrrer  to  a  formet 
pleading  had  been  sustained,  and  defendant 
granted  10  days  within  which  to  file  an 
amended  answer  and  cross-complaint  The 
pleading  stricken  out  was  not  only  frivolous, 
sham,  and  wholly  without  merit  but  was  not 
filed  undl  after  the  expiration  of  the  time 
granted  for  the  filing  thereof.  That  a  court 
in  a  proiier  case  may.  In  the  exercise  of  Its 
discretion,  strllce  out  an  answer  so  filed,  ad- 
mits of  uo  question.  Bowers  v.  Dickenson,  18 
Cai.  41K>;  Ai-o<k  v.  Balsey.  90  Gal.  216,  27 
Pac.  I'M:  Luunnn  v.  Morris,  7  Cal.  App.  710, 
96  Paa  907.  In  the  absence  of  a  showing  of 
abuse  of  such  power,  no  cause  exists  for  com- 
plaint by  reason  of  the  making  of  such  order. 
In  the  Instiint  case,  as  stated,  the  answer  was 
wholly  without  merit  and  alleged  no  facts 
constituting  any  defense  to  the  cause  of  ac- 
tion stated  in  the  complaint;  nor  were  any 
facts  alleged  in  the  cross-complaint  npon 
which  any  aflirmntlve  relief  could  be  granted 
defendant.  Indeed,  waiving  all  objection  as 
to  the  pleading  not  being  filed 'within  time, 
plaintiff,  upon  demond  therefor,  would  have 
been  entitled  to  Judgment  on  the  pleadings. 

The  judgment  Is  affirmed. 

We  concur:    CONREZ,  P.  J.;  JAMBS,  J. 


iO.  Cal.  App.  27S) 

PEOPLE  r.  VICEROY.    (Cr.  649.) 

(District  Court  of  Appeal,  Second  Diotrict  Di- 
vision 1,  CaUfomia.    May  26,  1819.) 

1.  Criminal  Law  «=3ll59(3,  4)  —  Rkvikw  — 
W'Rtr.iiT  or  EvioBMCK  —  Cbedibiutt  or 
Witnesses. 

Court  of  Appeals  is  not  empowered  to  weigh 
oonflioting  evidence  or  pass  upon  the  credibility 
of  witnexaes. 

2.  CsiMiNAi,  Law  *=»747—Jubt— Weight  of 
Evidence. 

The  wpieht  of  evidence  as  to  disputed  fact 
is  for  the  Jury. 

8.  Rapk   ®=>54(1)  — Evidence  — Uncobbobo- 

BATED  TeSTIMONT  OF  PBOSECUTEIX. 

In  a  prosecution  (or  rape  of  female  under 
18  years  of  age,  defendant  can  be  convicted  up- 
on the  uncorroborated  evidence  of  prosecutrix. 

4.  Cbiuinal  Law  d=>723(2)  —  TBiAi.— Con- 
duct OF  COUNSBI/— ABOUIUNT  TO  JOBT. 
In  prosecution  for  rape  of  female  under  IS 
years  of  age,  statements  by  district  attorney 
during  argument  to  Jury:  "A  man  who  would 
commit  such  a  crime  as  is  here  ctiarged  against 
this  defendant  is  a  moral  leper.    He  is  a  Hun. 


He  becomes  a  vSe  nicer  suppurating  on  'tho 
shoulder  of  decency.  He  is  a  moral  cancer  on 
the  breast  of  hnmanity"— AeU  proper. 

5.  Cbiminal  Law  «s>1087(2)— Rxtibw— Mib- 
ooNDUCT  OF  Counsxi. 

Alleged  misconduct  of  counsel  in  argument 
to  Jury  will  not  be  considered  on  appeal,  though 
exception  thereto  was  taken,  where  court  waa 
not  requested  to  instruct  Jury  to  disregard  it, 
unless  the  character  thereof  be  such  that  its  ef- 
fect cannot  be  removed  by  such  an  instmctlon< 

6.  WiTNXSSEa     «=>270(2)    —    GB0B8-EXAlfinA« 
TION— lUPEACHlCBHT— CONSPIBACT. 

In  prosecution  for  rape  of  female  under  18 
years  of  age,  defendant  was  not  entitled,  during 
cross-examination  of  prosecutrix,  to  impeach 
her  testimony  by  showing  acts  and  conversa- 
tions of  others  in  which  she  had  no  part,  on  the- 
ory that  a  conspiracy  existed  to  have  defendant 
arrested  for  chastisement  of  prosecutrix's  sis- 
ter, even  though  there  was  evidence  of  sndi  con- 
spiracy ;  the  fact  of  snch  conspiraqr  Iwiug  col> 
lateral  to  the  issue. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; J.  A.  Allen,  Judge. 

Charles  J.  Vickroy  was  convicted  of  rape 
upon  a  female  under  18  years  of  age,  and 
from  Judgment  of  Imprisonment  and  an  order 
denying  motion  for  new  trial  he  appeals. 
Alllrmed. 

Irwin  ft  McNamara,  of  Fresno,  and  Ed- 
wards  ft  Smith,  of  Denuba,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  and  Joseph  It. 
Lewlnsohn,  Deputy  Atty.  tien.,  for  the  Peo- 
ple. 

SHAW,  J.  Defendant  was  charged  with 
and  convicted  of  the  crime  of  rape,  alleged 
to  tiave  been  committed  upon  a  female  under 
the  age  of  IS  years.  Judgment  of  Imprison- 
ment followed,  from  which  and  an  ord^ 
denying  his  motion  for  a  new  trial  he  haa 
appealed. 

[1-1]  Counsel  for  appellant  claiming  the 
evidence  is.  Insutfldent  to  Justify  the  ver- 
dict, devote  much  of  their  argument  not  to 
showing  a  want  of  suttlclent  evidence,  but  to 
a  discussion  of  the  weight  which  they  claim 
should  have  been  accorded  the  testimony  of 
the  respective  parties.  As  we  have  so  often 
said,  but  apparently  without  purpose,  this 
court  when  considering  cases  on  appeal  is 
not  empowered  to  weigh  confiictlng  evidence 
or  pass  upon  the  credibility  of  witnesses.  On 
this  point,  sulflce  it  to  say  that  the  Jury, 
whose  province  it  was  to  weigh  and  deter- 
mine the  value  of  the  evidence  touching  tlie 
fact  in  dispute,  heard  the  direct  and  positive 
testimony  of  the  prosecutrix,  a  girl  some  12 
or  13  years  of  age.  If  true.  It  proves  con- 
clusively that  defendant  was  guilty  of  the 
crime  charged.  Nothwithstanding  his  denial 
and  testimony  tending  to  establish  an  allbl. 
the  Jury,  under  proper  instructions  as  to  the 
law  applicable,  found  him  guilty,  thus,  when 
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compared  with  erld^ice  otFered  on  bebalf  of 
defendant,  showing  its  belief  In  the  truth  of 
her  testimony.  The  fact  that  she  was  con- 
tradicted by  defendant,  or  even  though  she 
told  c«»fllcting  stories,  raises  no  question  of 
law  for  the  determination  in  this  court  on 
appeal.  In  this  connection,  appellant  Insists 
that,  since  there  was  no  evidence  offered  in 
corroboration  of  the  testimony  of  the  prosecu- 
trix (which  fact,  for  the  purposes  of  this  case 
may  be  conceded),  it,  standing  alone,  even  if 
believed  by  the  Jury,  was  Insufficient  to  Justi- 
fy the  verdict.  In  other  words,  he  claims 
that  as  a  matter  of  law  the  testimony  of  one 
upon  whom  a  statutory  rape  has  been  com- 
mitted, unless  corroborateu,  vrlll  not  war- 
rant the  cnnviction  of  the  accnaed.  We  do 
not  so  nnderstand  the  law:  indeed,  the  con- 
trary Is  held  In  People  v.  Stewart.  90  Cal.  212. 
27  Pac.  200;  People  v.  Gardner,  98  Cal.  127, 
82  Pac.  880:  and  People  v.  Akey,  163  Cal.  54, 
124  Pac.  718,  in  the  last  of  which  cases  it  is 
said: 

"It  is  a  rule  of  evidence  in  this  state  that,  in 
a  prosecution  for  rape,  the  defendant  may  be 
convicted  npon  the  uncorroborated  testimony  of 
the  prosecuting  witness." 

Hence,  there  is  no  mem  In  the  appellant's 
contention  that  the  court  committed  prejudi- 
cial error  by  Instructing  the  Jury  that  it  was 
not  essential  to  the  conviction  of  defend- 
ant that  the  testimony  of  the  prosecuting 
witness  should  be  corroborated.  While  it 
la  true  that  In  exceptional  ca^s  Judgments 
rendered  upon  convictions  for  rape  where  the 
testimony  of  the  complaining  witness  was  un- 
corroborated have  been  reversed,  circum- 
stances were  made  to  ar>pear  throwing  dis- 
credit npon  such  testimony  or  tending  to 
show  the  improbability  thereof.  People  t. 
Ardaga,  51  Cal.  871.  No  facta  are  made  to  ap- 
pear bringing  this  case  within  the  exception, 
and  the  rule  announced  above  prevails. 

The  instructions  given,  taken  as  a  whole, 
went  to  the  full  extent  in  protecting  defend- 
ant in  his  substantial  rights;  the  court, 
annong  other  things,  telling  the  Jury  that, 
owing  to  the  nature  of  the  charge  from  which 
It  is  difficult  for  a  defendant  to  clear  him- 
self, they  should  examine  the  testimony  of 
tbe  prosecutrix  with  caution,  and,  unless 
tbey  were  "satisfied  to  a  moral  certainty  and 
beyond  a  reasonable  doubt  that  the  case  1b 
made  out  by  evidence  convincing  you  to  a 
moral  certainty  and  beyond  all  reaRonable 
doubt,"  should  And  defendant  not  gnilty. 

(4,  B]  It  is  also  claimed  that  the  district 
attorney  was  guilty  of  misconduct,  the  effect 
of  which  was  to  prejudice  the  right  of  de- 
fendant in  the  minds  of  the  Jury.  An  exam- 
Inntion  of  that  part  of  tbe  record  upon  which 
tbia  claim  is  based  discloses  no  ground  there- 
for. Appellant's  contention  in  this  behalf  is 
fairly  illustrated  by  the  fact  that  the  dis- 
trict attorney  la  the  course  of  his  argument 
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"I  tell  yon,  gentlemen  of  the  Jnry,  a  man  who 
would  commit  such  a  crime  as  is  here  charged 
against  this  defendant  is  a  moral  leper.  He  Is 
a  Hun.  He  becomes  a  vile  ulcer  suppurating  on 
the  shoulder  of  decency.  He  is  a  moral  cancer 
on  the  breast  of  humanity.** 

To  which,  in  response  to  defendant's  ob- 
jection, the  court  replied: 

"I  see  nothing  wrong  in  counsel's  remark." 

That  any  decent  person  should  entertain 
a  contrary  view  to  that  expressed  by  tbe  dis- 
trict attorney  as  to  this  most  heinous  offense 
is  to  us  inconceivable.  Moreover,  even  were 
there  any  merit  in  the  claim  that  the  district 
attorney  was  guilty  as  contended,  the  mis- 
conduct was  not  assigned  as  prejudicial,  nor 
was  any  request  made  that  the  Jury  he  ad- 
monished to  pay  no  heed  to  it,  without  which 
action  there  is  no  ground  for  complaint  In 
the  appellate  court  People  v.  Vaughn,  25 
Cal.  App.  73G,  147  Pac  118,  117.  Where  tbe 
district  attorney  is  guilty  of  misconduct  in 
the  course  of  his  argument  to  the  Jury,  a 
mere  exception  thereto  by  the  defendant  Is 
no  ground  for  reversal  of  the  Judgment  It 
must  be  made  to  appear  that  It  was  Improper 
and  prejudicial  and  at  the  time  asslfmed  as 
error,  accompanied  by  a  request  that  the 
court  instruct  the  Jury  to  disregard  It,  un- 
less the  character  tnereof  be  such  that  its 
effect  cannot  be  removed  by  such  an  instruc- 
tloa  People  v.  Shears,  133  Cal.  154,  65  Pac. 
295. 

[8]  The  court  appears  to  have  accorded 
appellant  the  widest  latitude  in  the  cross- 
examination  of  the  prosecuting  witness  for 
the  purpose  of  showing  111  feoling  or  animus 
on  her  part  toward  defendant  due  to  chastise- 
ment of  her  sister,  for  which  act  It  seems 
there  had  been  some  talk  among  the  mem- 
bers of  the  family  of  having  him  arrested. 
Upon  this  showing  it  Is  claimed  a  conspiracy 
existed  which  defendant  was  entitled  to  prove 
by  Independent  evidence,  followed  by  the 
claim  that  the  prosecutrix  was  bound  by  the 
acts  of  her  coconspirators.  There  vras  no 
evidence  of  a  conspiracy  to  have  defendant 
arrested  for  correcting  the  sister:  but.  as- 
suming there  was,  such  fact  was  collateral 
to  the  issue  being  tried,  and  neither  tended 
to  prove  nor  disprove  defendant's  guilt  In 
so  far  as  he  was  entitled,  defendant  was 
given  every  opportunity  in  the  cross-exami- 
nation of  the  prosecuting  witness,  but  he 
was  not,  upon  the  theory  that  a  conspiracy 
existed,  entitled  to  impeach  her  testimony  by 
showing  acts  and  conversations  of  others  Ui 
which  she  had  no  part 

Owing  to  the  gravity  of  the  case,  and  not- 
withstanding the  want  of  a  proper  and  intelli- 
gible brief  or  argument  on  the  part  of  appel- 
lant directing  the  court's  attention  to  what 
he  deems  to  be  Errors,  together  with  the 
reasons  for  such  claims,  we  have  carefully 
examined  and  read  the  entire  record  and  sat- 
isfied ourselves  that  In  his  trial  defendaiit 
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waa  accorded  every  right  to  which  he  was 
legally  entitled,  and  that  it  discloses  no  error 
which  can  be  held  to  have  predadiced  him 
In  his  substantial  rights.  - 

The  Judgment  and  order  are  therefore  af- 
firmed. 

We  concur:    OONRET,  P.  J.;  JAMBS,  J. 


(41  Cal.  App.  87S) 

PBOPIiB  V.  FLOOD.    (Cr.  645.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.     June  S,  1919.) 

1.  Cbtuinai,  Law  *=»383— Bvidencb— Idkn- 

TinCATIOIT. 

In  a  forgery  case,  a  bank  teller's  testimony 
that  accused  presented  the  check  in  question, 
but  that  he  coald  not  positively  identify  him,  is 
competent. 

2.  Cbiminal  Ijiw  d=>611(9)— Cobbobosation 

OF  ACCOMFLICZ. 

In  a  forgery  case,  an  accomplice's  testimony 
was  sufficiently  corroborated,  as  required  by 
Penal  Code,  {  111,  by  a  witness'  testimony  that 
accused  bad  borrowed  his  typewriter  to  aid  in 
the  forgery  and  by  a  bank  teller's  partial  Iden- 
tifications of  accused. 

8.  CaniiNAi.  Law  «=3508(1)— Tesihiokt  ov 
AccoupucB— Othkb  Offbnbb. 
In  a  forgery  case,  an  accomplice's  testimony 
that  be  and  accused  had  attempted  to  pass  an- 
other forged  check  upon  another  bank  the  same 
day  was  admissible. 

4.  CaiumAL  Law  «=3508(l)— Bviokrob— Ao- 

OOUPUCES. 

The  competency  of  an  accomplice's  testi- 
mony is  governed  by  the  same  rules  as  apply 
to  the  testimony  of  other  witnesses. 

6.  Cbiminal  Law  <S=a383— Admissibiuty  of 
Evidence — CoNvicxiotf  of  Another. 
In  a  forgery  case,  excluding  court  records 
in  which  another  had  pleaded  guilty  to  the  same 
offense  is  proper,  since  that  would  not  tend 
to  establish  accused's  innocence,  for  the  same 
offense  might  have  been  committed  bj  several 
persons. 

6.  Cbuiikai.  Law  «s>419,  420(1)— Evidemck 
— Heabsat. 

In  a  forgery  case,  testimony  that  a  third 
party  had  admitted  to  the  witness  that  he  had 
committed  the  forgery  in  question  is  inadmis- 
sible, because  hearsay. 

7.  Cbimiitai.  Law  «s»1180(4)— Appkal  and 

EbBOB— EVIDERCK. 

Under  Const,  art.  6,  {  4^,  a  forgery  con- 
viction will  not  be  reversed  for  alleged  errors 
in  evidence  rulings  unless  the  record  shows  a 
miscarriage  of  justice. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Frank  R.  Willis,  Judge. 


Charles  P.  Flood  was  convicted  of  forgoy, 
and  appeals.    AfSrmed. 

Paul  W.  Sdienck  and  Richard  Klttrelle, 
both  of  Los  Angeles,  for  appellant. 

IT.  S.  Webb,  Atty.  Gen.,  Jo*ph  L.  Levrfn- 
sohn.  Deputy  Atty.  Gen.,  and  Jerry  H.  Pow- 
ell, of  Los  Angeles,  for  the  People. 

SHAW,  J.  Defendant,  jointly  with  Robert 
A.  Benkert,  was,  by  information  containing 
two  counts,  charged  with  the  crime  of  for:g- 
ing  two  checks,  copies  of  which  are  set  fortli 
In  the  information.  Upon  a  separate  trial 
given  him,  he  was  convicted  upon  both 
counts  of  the  information.  His  motion  for  a 
new  trial  was  denied,  and  from  this  order 
and  the  judgment  of  imprisonment  pronounc- 
ed he  has  appealed. 

Of  the  several  alleged  errors  assigned  as 
grounds  for  reversal,  the  most  important 
thereof,  says  coimsel  for  appellant,  is  want 
of  evidence  sufficient  to  corroborate  the  testi- 
mony of  Benkert,  who  was  a  self-confessed 
accomplice  of  defendant  in  the  commission  of 
the  crime.  It  appears  from  the  testimony  of 
Benkert  that  in  January,  1918,  he  and  de- 
fendant, who  were  engaged  in  business  to- 
gether, conceived  the  idea  of  obtaining  mon- 
ey from  banks  by  means  of  forged  diecks. 
With  that  end  in  view,  they  procured  a  pad 
of  checks  upon  the  Exchange  National  Bank 
of  Long  Beach,  and  during  the  week  ending 
with  January  12,  1918,  prepared  the  forged 
checks  described  in  the.  information,  one  of 
which  was  made  to  the  order  of  John  Norton, 
signed  by  R.  D.  Lindsay  and  certified  by  W. 
J.  Gardner,  casIUer  of  said  Exdiange  Na- 
tional Bank,  payable  for  the  sum  of  ^,520.80; 
the  other  purported  to  be  drawn  by  Ed  Col- 
lins, payable  to  U  N.  Brooks  and  likewise 
certified,  calling  for  the  payment  of  $4,855.- 
75 ;  and  both  of  which  purported  to  be  Indors- 
ed by  the  payee  named  therein,  and  both  of 
which  were  marked  "O.  K.,"  with  the  initials 
"J.  A.  G."  following.  The  names  of  the  mak- 
ers and  payees  in  these  checks  were  flctitiona, 
and  the  name  of  Gardner,  as  well  as  every- 
thing contained  in  the  checks,  was  forged. 
The  initials  "J.  A.  G."  purported  to  be  the 
initials  of  J.  A.  Graves,  vice  president  and 
manager  of  the  Farmers'  &  Merchants'  Na- 
tional Bank,  by  which  the  checks  were  paid 
when  presented.  It  was  the  custom  of  the 
bank  on  Saturdays  to  close  its  doors  at  12 
o'clock,  as  a  result  of  which  there  was  more 
or  less  congestion  of  business  immediately 
before  that  hour.  On  Saturday,  January  12, 
1918,  shortly  before  12  o'clock  defendant  and 
Benkert,  pursuant  to  their  agreement  so  to 
do,  went  to  the  Farmers'  &  Merchants'  Bank. 
at  which  time  defendant  presented  one  of  the 
checks  to  one  of  the  tellers  therein,  who  paid 
the  same,  and  Benkert  presented  the'  other 
check  to  one  of  the  tellers,  who  likewise  paid 
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It  Thereupon  they  left  th6  bank  and  subse- 
quently divided  the  money  equally  between 
the  two. 

That  the  uncontradicted  testimony  to  Benk- 
kert  conclusively  shows  that  the  defendant 
committed  the  forgery  and  unlawfully  and 
feloniously  uttered,  published,  and  passed  the 
diecks  upon  which  he  fraudulently  and  felo- 
niously procured  the  money,  admits  of  no 
controversy.  Nevertheless,  under  the  provi- 
sions of  section  1111,  Penal  Code,  such  tes- 
timony is  Insufficient  upon  which  to  warrant 
the  conviction,  unless  it  be  corroborated  by 
such  other  evidence  as  shall  tend  to  connect 
the  defendant  with  the  commission  of  the  of- 
fense. It  appears  from  Benkert's  testimony 
that  In  the  preparation  of  the  checks  a  type- 
writer was  used;  that  a  few  days  prior  to 
January  12th  defendant  and  Benkert  met  in 
a  saloon  at  Venice;  that  defendant  left  Benk- 
ert, stating  that  he  would  try  to  find  a  type- 
writer upon  which  to  do  the  work;  that 
shortly  thereafter  be  returned  and  stated 
they  could  use  the  tyi>ewriter  In  the  office  of  • 
Mr.  C.  G.  Parkhurst.  Thereupon,  it  being  in 
the  evening  and  after  dark,  they  went  to  the 
office  of  Parkhurst,  Benkert  taking  in  his 
hand  the  pad  of  checks,  where  the  typewrit- 
ing upon  the  diecks  was  executed  upon  the 
typewriter  of  Mr.  Parkhurst  The  forging 
of  the  names  of  the  purported  makers  to  the 
checks  was  done  in  the  office  of  defendant 
and  Benkert,  located  in  the  dty  of  Los  An- 
geles. Other  indorsements  on  the  diecks 
were  made  at  the  Farmers'  &  Merchants' 
Bank.  In  corroboration  of  this  testimony 
Mr.  Parkhurst  testified  that  he  remembered 
an  occasion,  soon  after  the  first  of  the  year, 
when  Mr.  Flood  came  to  his  office  and  ask- 
ed for  the  privilege  of  using  his  typewriter ; 
that  it  was  after  dark ;  that  he  replied  in  the 
affirmative;  whereupon  defendant  went  out 
and  came  back  with  Mr.  Benkert,  who  bad 
some  papers  in  his  hand;  that  they  went  into 
a  back  room  and,  turning  on  the  lights,  clos- 
ed the  door  and  used  the  typewriter ;  that  he, 
teUing  them  that  when  they  got  through  to 
put  out  the  lights  and  close  the  door,  went 
away.  The  same  typewriter  was  produced 
in  court  at  the  trial  and  an  exemplar  of  the 
typewriting  found  upon  the  forged  checks 
was  introduced  In  evidence,  which  without 
contradiction  showed  that  the  work  done  up- 
on the  typewriter  in  court  was  identical  with 
that  upon  the  forged  checks. 

[1]  That  this  evidence  was  inculpatory 
and  tended  strongly  to  connect  the  defoidant 
with  the  offense,  to  our  minds,  admits  of  no 
doubt.  People  v.  Morton,  139  Cal.  719,  73 
Pac.  609.  Moreover,  Mr.  Hogan,  the  teller 
who  paid  one  of  th»  checks,  testified  that, 
while  he  could  not  say  absolutely  that  de- 
fendant was  the  man  who  presented  the 
check,  "my  best  opinion  is  that  the  defendant 
presented  the  check  to  me;  that  is  my  best 
opinion;"  that  in  size,  height,  and  general 


appearance  he  compared  favorably  with  de- 
fendant and  appeared  to  be  the  same  man. 

[Z]  While  this  witness  was  not  absolutely 
certain  of  defendant's  identity,  nevertheless 
his  testimony  tended  to  establish  such  fact, 
and  this  was  sufficient  to  entitle  It  to  admis- 
sion, the  weight  thereof  being  for  the  Jury  to 
determine.  People  v.  Young,  102  Cal.  411,  86 
Pac.  770;  People  v.  Rolfe,  61  Cal.  540;  Peo- 
ple v.  Barker,  114  Cal.  617,  46  Pac.  601.  In 
addition  to  all  of  this,  there  was  other  equal- 
ly cogent  evidence  which  dearly  tended  to 
connect  defendant  with  the  commission  of  the 
crime.  "Strong  corroborative  evidence  Is  not 
necessary.  •  •  •  Even  though  the  dr- 
cumstances  constituting  th'e  evidence  offered 
and  received  in  corroboration  of  the  testimo- 
ny of  an  accomplice  be  slight,  such  evidence 
is  nevertheless  sufficient  to  meet  the  require- 
ments of  the  law  if,  in  and  of  itself,  it  tends 
to  connect  the  accused  with  commission  of 
the  offense."  People  v.  Martin,  19  Cal.  App. 
295,  125  Paa  919;  People  v.  Garwood,  11 
Cal.  App.  666,  106  Pac.  113;  People  v.  Mo- 
Lean,  84  Cal.  482,  24  Pac.  32. 

[I]  BVir  the  purpose  of  showing  guilty 
knowledge  and  intent,  Benkert  was  allowed, 
over  defendant's  objection,  to  testify  to  mat- 
ters in  connection  with  an  attempt  made  on 
the  same  day  and  at  about  the  same  time  to 
pass  another  forged  check  upon  the  Califor- 
nia Gommerdal  &  Savings  Bank,  which  rul- 
ing is  assigned  as  error.  While  appellant 
concedes  the  general  rule  that  such  evidence 
is  proper,  as  held  In  People  v.  Whalen,'164 
cal.  472,  98  Pac.  194,  and  People  v.  Bercovitz, 
163  Cal.  636,  126  Pac.  479,  43  L.  E.  A.  (N.  S.) 
667,  he  nevertheless  insists  that  the  rule  does 
not  apply  to  such  testimony  when  given  by  a 
codefendant. 

[4]  The  fact  ttiat  a  witness  is  an  accomplice 
constitutes  no  groimd  upon  which  to  base  an 
objection  to  his  testimony,  which  as  to  its 
competency  is  governed  by  the  same  rules  ap- 
plicable to  testimony  of  witnesses  having  no 
part  in  the  coramiaidon  of  the  offense  diarg- 
ed.  People  v.  Grundell,  76  CaL  801,  17  Pac 
214.  The  provision  of  the  statute  requiring 
that  the  testimony  of  an  accomplice  must  be 
corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  the  commission 
of  the  offense  before  he  can  be  convicted, 
"does  not  mean  that  the  accomplice  may  not 
be  believed."  People  v.  Hoosier,  24  Cal.  App. 
746,  142  Pac.  514.  The  testimony  of  Benkert 
with  respect  to  the  attempted  negotiation  of 
the  check  upon  the  California  Commercial  As 
Savings  Bank  is  fully  corroborated  by  two 
witnesses. 

[S]  It  appears  that  one  Carl  Du  Vey  was 
charged  with  the  same  crime  of  which  de- 
fendant was  convicted,  to  which  charge  Du 
Vey  entered  a  plea  of  guilty.  Error  is  pred- 
icated upon  the  ruling  of  the  court  in  refusing 
to  permit  the  introduction  of  the  Judgment 
and  records  in  the  Du  Vey  case,  and  also  in 
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snstalnlDg  objections  to  testimony  sought  to 
be  elicited  from  one  Stemshorn  that  Dn  Vey 
cashed  one  of  the  checks  set  forth  in  tbe  In- 
formation charging  defendant  with  the  com- 
mission of  the  crime,  and  that  Du  Vey  made 
statements  to  one  George  Pross  whidi  tended 
to  show  that  Du  Vey  committed  the  offense, 
the  purpose  of  all  of  wbich  was  to  show  that 
defendant  did  not  commit  the  offense.  In 
the  case  of  People  t.  MltcheU,  100  CaL  328. 
34  Pac.  69S,  a  general  statement  is  made 
that  It  Is  always  proper  to  show  that  some 
person  other  than  the  defendant  committed 
the  crime  with  which  he  Is  charged.  While  a 
correct  statement  of  the  law  as  applied  to 
the  clrcumRtances  'involved  In  that  case,  It  is 
inapiillcahle  where  the  offense  charged  could 
as  well  have  been  committed  by  a  half-Klozen 
persons  as  by  one  Conceding  that  Dn  Vey 
was  guilty,  snch  fact  would  not  tend  to  es- 
talillsh  the  Innocence  of  defendant.  "The 
evidence  offered  by  accused  as  to  the  com- 
mission of  the  crime  by  another  person  must 
be  limited  to  snch  facts  as  are  Inconsistent 
with  his  own  guilt,  and  to  such  facts  as  raise 
a  rpasonahle  Inference  or  presumption  as  to 
his  own  innocence.  *****  16  Corpus  Ju- 
ris, 5('>0, 1 1085. 

In  People  v.  Johnson,  47  Cai.  122,  the  de- 
fendant and  one  Emerson  had  been  Jointly 
Indicted  for  the  crime  of  burglary.  It  was 
there  held  that  the  conviction  of  Emerson 
did  not  raise  a  presumption  that  defendant 
was  innocent. 

[6]  As  to  the  testimony  sought  to  be  elicit- 
ed from  the  witness  Pross  as  to  the  state- 
ments made  to  him  by  Du  Vey,  it  was  clearly 
hearsay  and  the  objection  thereto  was  prop- 
erly sustained.  EMdence  of  "the  declaration 
of  another  person  that  he  committed  the 
crime,  is  not  admissible."  Hence  the  court 
did  not  err  in  sustaining  objections  to  tbe 
proffered  evidence  consisting  of  the  record 
In  the  case  of  Du  Vey  and  his  admission  that 
be  passed  one  of  the  checks. 

[7]  There  are  a  number  Of  alleged  errors 
predicated  upon  rulings  of  the  court  in  the 
admission  and  rejection  of  evidence,  appel- 
lant's contentions  as  to  some  of  which  are 
disposed  of  In  the  views  hereinbefore  ex- 
pressed. As  to  the  others,  it  may  be  said  the 
record  discloses  beyond  the  shadow  of  doubt 
that  defendant  committed  the  crime  with 
wbidi  he  was  diarged,  and,  conceding  that 
florae  of  the  numerous  rulings  of  the  court 
may  have  been  erroneous,  It  it  apparent  that 
they  did  not  result  in  a  miscarriage  of  Jus- 
tice. "Charity  covers  a  multitude  of  sins," 
and  it  is  equally  true  that  section  4%  of  artt- 
<ie  6  of  the  Constitution  covers  a  multitude  of 
errors;  indeed,  all  errors  predicated  upon 
"the  improper  admission  or  rejection  of  evi- 
dence, •  •  *  unless,  after  an  examina- 
tion of  the  entire  case,  including  tbe  evi- 
dence, tbe  court  shall  be  of  the  opinion  that 


the  error  complained  of  haa  resulted  in  a 
miscarriage  of  Justice."  To  Justify  a  reversal 
it  is  not  sufficient,  standing  alone,  that  error 
be  made  to  appear,  but  "that  the  error  com- 
plained of  has  resulted  in  a  miscarriage  of 
Justice."  Culess  such  fact  is  made  to  appear 
from  the  record.  It  la  the  duty  of  the  court, 
notwithstanding  the  alleged  error,  to  afltrm 
tbe  Judgment 

An  examination  of  aroellanf s  objections  to 
tbe  Information,  based  upon  alleged  insuffi- 
ciency thereof,  shows  the  attack  to  l>e 
groundless,  and  It  la  unnecessary  to  discuss 
the  same. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:    GONREST,  P.  X;  JAMES,  J. 


(U  Cal.  App.  3S» 

KLINOTCNSTETN  v.  MTEHMS  PRTNTIXO 
PRESS  &  MFG.  CO.  et  «1.    (Civ,  2827.) 

(District  C^nrt  of  Appeal,  First  District  Divf* 
sion  1,  California.  June  S,  1019.  Rphrap- 
ing  Dented  by  Supreme  Court  July  81,  1019.) 

1.  Masteb  ano  SEBVAifT  «=»277  —  Injubt  to 
Sebvant— E^'^DENCB  OF  Rklatiow  —  Inde- 
pendent Contbactob's  Assibtaitt. 

In  an  action  for  death  of  plaintiff's  intes- 
tate by  the  fall  of  a  printing  press  which  he 
was  assisting  to  move  and  install  in  the  pur- 
chaser's pressroom  under  the  direction  of  the 
seller's  installer,  evidence  Md  to  warrant  a 
finding  that  the  intestate  was  at  tbe  time  in  the 
service  of  the  seller,  and  not  of  an  independent 
contractor  engaged  to  convey  the  press  to  the 
pressroom  floor  by  whom  intestate  bad  been  en- 
gaged. 

2.  Masteb  and  Servant  «=»180(2)— iNraaiEa 
to  EmplotA — TjAaii.iTT  (oB  ACTS  or  Rep- 

bxsentativb. 
A  printing  press  company's  erector  who  fa 
in  charge  of  the  work  of  uncrating,  assembling 
and  erecting  a  press  sold  by  the  company  and 
who  is  its  sole  representative  on  the  ground  at 
the  time  of  injury  to  one  assisting  him  in  the 
work  has  such  authority  that  it  is  liable  Cor 
his  acts  or  omissions. 

3.  Tbiai.  «=3l33(2)— Misconduct  or  CouR- 
bei^Refebence  to  Insubance. 

Where  one  of  defendant's  witnesses,  who 
was  in  its  employ,  stated  that  his  expenses  were 
being  paid  by  an  insurance  company,  held  that, 
where  the  answer  was  stricken,  and,  whoi  the 
subject  was  later  opened  up,  the  Jury  was  in- 
stracted  to  disregard  that  matter,  any  error 
was  cured. 

Appeal  from  Superior  Court  Humboldt 
C!ounty;  Clifton  H.  Connlck,  Judge,  at  tbe 
trial,  and  George  D.  Murray,  Judge,  at  tbe 
motion  for  new  trial. 

Action  by  B.  Mary  Kllngenstein,  as  admin- 
istratrix of  the  estate  of  Frederick  Kllngen- 


4t9Far  other  casM  M«  wm*  topU  and  KET-NUUBBB  la  all  Kiy-Nambarad  DUwt*  and  ladWWS 
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•teln,  deceased,  against  tbe  Uleble  Printing  i  later  to  appear  upon  the  scene.    The  press 


Press  &  Manufacturing  Company  and  an- 
other. From  a  judgment  against  it  alone, 
the  named  defendant  appeals.    Affirmed. 

Frank  McOowan,  Walter  H.  Llnforth  and 
Mastick  &  Partridge,  all  of  San  Francisco, 
for  appellant 

Mahan  ft  Mahan  and  Goonan  ft  Kehoe,  both 
of  Eureka,  for  respondent 

RICHABDS,  J.  This  Is  an  appeal  from  a 
Judgment  in  plaintUTs  favor  and  against  the 
defendant  BUehle  Printing  Press  &  Manu- 
facturing Company  for  the  sum  of  $15,000 
for  damages  arising  out  of  the  death  of  one 
Frederick  Kllogenstein,  the  husband  of  plain- 
tiff, through  the  alleged  negligence  of  said 
defendant  As  to  the  codefendant  McGarag- 
han  the  verdict  and  Judgment  exonerated 
him  from  liability. 

There  is  no  substantial  dlspate  as  to  the 
facts  of  tbe  case.  On  and  prior  to  the  7th 
day  of  August,  1913.  the  defendant  Mleble 
Printing  Press  ft  Manufacturing  Company 
was  the  owner  of  a  printing  press  described  as 
a  Na  1  Pony  Miehle  Printing  Press,  which  it 
on  said  day  contracted  to  sell  and  deliver  to 
the  firm  of  Lambert  ft  McKeehan,  printers,  at 
Eureka,  tbe  purchase  price  to  be  paid  in  in- 
stallments during  a  period  of  two  years  there- 
after, title  to  remain  in  the  seller  until  the 
installments  were  fully  paid.  On  August 
27,  1913,  the  said  defendant  Miehle  Printing 
Press  ft  Manufacturing  Company,  in  contem- 
plation of  the  delivery  of  said  press  to  the 
purchaser,  entered  Into  a  written  contract 
with  Its  codefendant  McGaraghan,  a  draymah 
of  EJureka,  wherein  the  latter  offered  to  "un- 
load, haul  and  handle"  said  press  and  to 
convey  tbe  same  "^om  tbe  steamer  to  the 
pressroom  of  Lambert  ft  McKeehan  for  the 
price  of  $7  00;  we  to  furnish  all  necessary 
ropes,  planks,  tools,  eta,  and  we  to  be  respon- 
sible for  damages  done  to  property  or  per- 
sons while  said  press  is  in  our  care.  And  we 
agree  to  allow  use  of  ropes,  planks,  tools,  etc., 
tree  of  charge  to  your  erector  while  erecting 
pnesB.  Any  labor  desired  by  you  to  assist 
your  erector  in  setting  press  will  be  fnmlshA 
yon  by  us  on  request  at  60  cents  per  hour 
per  man."  This  offer,  wbich  was  upon  one 
of  the  printed  fbrms  of  the  said  printing 
press  company,  was  negotiated,  signed,  and 
accepted  by  the  parties  thereto  at  the  press- 
rooms of  the  said  purchasers  of  the  press 
and  after  an  inspection  of  the  premises  by 
HcOarai^an,  accompanied  by  tbe  agent  of  his 
said  codefendant,  during  which  it  appt'nred 
tliat  the  press  was  to  t>e  delivered  through  a 
back  way  to  the  pressroom  and  admitted  to 
tbe  floor  thereof  through  the  back  door.  At 
fbe  time  this  contract  was  entered  into  none 
of  the  immediate  parties  to  it  knew  where 
the  prees  was  to  be  set  up  in  tbe  pressroom, 
•ince  that  apparently,  was  a  matter  to  be 
determined  by  the  seller's  erector,  who  was 
182P.-49 


arrived  at  the  steamer  landing  in  Eureka  on 
or  alwut  October  6,  1913,  and  on  tliat  day 
also  one  J.  C.  Micholson  also  reached  that 
city.  Said  Nicholson  was  an  employ^  of  the 
said  defendant  Printing  Press  Company 
diarged  with  the  duty  of  erecting  and  in- 
stalling said  press.  He  bad  been  engaged  In 
the  business  of  erecting  printing  presses  by 
his  said  employer  for  some  eight  or  nine 
years,  and  his  duties,  as  defined  by  himself 
when  on  the  witness  stand  on  behalf  of  his 
said  employer,  were  "to  assemble  the  ma- 
chine and  put  it  in  running  order;  handle  the 
various  parts  of  it"  In  the  performance  of 
these  duties,  according  to  bis  own  state- 
ment, he  was  to  uncrate  the  several  parts  of 
the  press  for  the  purpose  of  aaapmbllng.  put- 
ting In  place,  and  erecting  the  f«ame.  Nichol- 
son had  been  sent  to  Eureka  by  his  said  em- 
ployer in  conformity  with  its  agreement  with 
the  purchasers  of  the  press  providing  that — 

"The  vendor  agrees  to  send  a  competent  man 
to  erect  and  put  said  press  in  firat-dass  mnning 
order." 

On  reaching  Eureka,  Nicholson  went  to  the 
pressrom,  and  there  determined  the  place 
upon  the  floor  thereof  where  the  press  when 
erected  was  to  stand,  and  directed  the  re- 
moval of  certain  other  machinery  and  appU- 
ances  then  occupying  said  floor  so  as  to  make 
room  for  the  assembling  and  erection  of  the 
press.  He  then  inquired  as  to  what  drayman 
was  to  haul  the  press  to  Its  destination,  and 
was  Informed  that  McOaraghan  bad  the  con- 
tract so  to  do.  He  sought  McGaragban  and 
arranged  for  tbe  delivery  of  the  press  on  the 
following  day,  and  for  tbe  engagement  of 
two  men  who  were  to  assist  him  in  the  In- 
stallation of  the  press.  McGaraghan  there- 
upon enlisted  the  services  of  the  deceased, 
Frederick  Klingenstein,  and  of  one  P.  W. 
Davis,  who  were  to  assist  him  in  the  per- 
formance of  hla  agreement  for  the  drayage 
of  the  press,  and  were  also  to  continue  to 
assist  Nicholson  in  the  erection  of  tbe  press 
after  McOaragban's  duties  in  respect  to  Ita 
delivery  were  done.  On  the  following  morn- 
ing McOaraghan  with  his  said  two  assistants 
loaded  tbe  maim  iMdy  of  tbe  presa.  weighing 
atwut  two  tons,  on  his  dray,  and  hauled  it  to 
the  rear  of  Lambert  ft  McKeehan's  printing 
ofllce,  unloading  it  in  the  alley,  and,  con- 
veying it  throuiJi  -the  back  door  of  the 
pressroom,  deposited  it  on  the  pressroom 
floor  Inside  tbe  door.  Nicholson  was  there 
clad  in  working  clothes  and  ready  to 
begin  tbe  work  of  assembling  and  installing 
the  press.  The  work  of  conveying  the  heavy 
portion  of  the  press,  which  was  crated  and 
lying  on  the  floor  of  tbe  pressroom,  was  Im- 
mediately entered  upon  by  Nicholson,  and 
with  the  assistance  of  Klingenstein  and  Davla. 
McOaraglian  went  out  to  get  some  other 
parta  of  the  maclilne^  but  presently  returned, 
and  was  standing  by  while  the  work  of  mov- 


Digitized  by 


Google 


770 


182  PACIFIC  REPOBTEB 


<CaL 


Ing  the  heavy  crate  in  the  dlrectioa  of  the 
spot  which  the  press  whep  fully  assembled 
was  to  occupy.  Mr.  Nicholson  suggested  the 
advisability  of  putting  rollers  under  the 
crate,  but  Davis  thought  it  could  be  bandied 
with  a  Jack,  and  Nicholson  apparently 
acquiesced  in  this  suggestion.  While  the 
press  was  thus  being  moved  across  the  floor, 
which  at  the  time  was  greasy  and  slippery 
with  oil,  the  crate  tilted  over  and  fell  upon 
Kllngenstein,  causing  his  death,  as  a  result 
of  which  this  action  was  instituted  by  his 
widow  against  both  of  the  defendants  here- 
in. 

[1]  It  does  not  seem  to  be  seriously  con- 
t«ided  that  the  plaintiff  is  not  entitled  to  re- 
cover against  one  or  the  other  of  these  de- 
fendants, the  main  question  discussed  upon 
this  appeal  being  that  at  the  moment  of  the 
accident  it  was  McOaraghan,  and  not  the  ap- 
pellant herein,  who  was  In  charge  of  the 
work  of  moving  the  crate  containing  said 
press  across  the  pressroom  floor,  which  work 
he  was  performing  under  the  terms  of  his 
contract  with  bis  codefendant,  and  in  the 
dcdng  of  which  he  was  an  Independent  con- 
tractor, for  whose  acts  or  omissions  of  duty 
this  appellant  cannot  be  held  responsible. 
We  are  unable  to  give  our  support  to  this 
contention  upon  the  facts  of  this  case,  which 
we  deem  amply  sufficient  to  have  Justifled 
the  Jury  In  finding  a  verdict  against  the  de- 
fendant (appellant)  and  In  exoneration  of  Mc- 
Oaraghan. The  contract  of  appellant  with 
McGaraghan  was  that  he  should  convey  the 
press  In  question  "to  the  pressroom  floor"  of 
Its  purchaser.  This  contract  had  been  ful- 
filled when  the  press  was  laid  upon  the  press- 
room floor,  and  when,  as  the  evidence  suffi- 
ciently showed,  the  appellant's  employe  Nich- 
olson undertook  the  task  of  moving  it  to 
the  particular  place  upon  said  floor  where 
the  work  of  Its  Installation  was  to  be  per- 
formed. The  two  assistants  of  McGaraghan, 
who  were  his  employes  while  his  contrast 
was  being  executed,  became  the  employes  of 
the  appellant  by  the  express  terms  of  its 
agreement  with  McGaraghan  from  the  mo- 
ment Nicholson's  duties  began. 

It  Is  not  necessary  to  further  review  the 
evidence  which  justified  the  Jury  In  reach- 
ing this  conclusion,  bnt  it  might  be  pointed 
'oat  that  the  acts  of  the  appellant's  employe, 
Nicholson,  Immediately  attending  and  suc- 
tjeedlng  the  death  of  Kllngenstein,  as  testi- 
fied to  by  himself.  Indicate  that  he  considered 
himself  as  in  charge  of  the  situation  at  the 
time  the  casualty  occurred,  as,  for  example, 
be  was  actually  occupied  in  helping  to  move 
the  press  when  It  fell  upon  Kllngenstein;  he 
directed  Davis  to  hire  another  man  to  re- 
place the  deceased;  he  proceeded  on  the  mor- 
row to  raise  and  nncrate  the  press;  he  paid 


on  behalf  of  his  employer  the  wages  of  Davis 
and  of  the  successor  of  Kllngenstein. 

[2]  It  Is  contended  by  the  appellant  that 
Nicholson  was  a  mere  mecuanic  without  au- 
thority in  the  premises,  but  the  evidence  of 
the  nature,  extent,  and  importance  of  Nichol- 
son's past  and  present  employment  and  duties 
does  not  support  this  view.  His  business  was 
that  of  an  erector  or  Installer  of  printing 
presses.  Be  had  been  in  the  employ  of  the 
appellant  in  that  capacity  for  several  years. 
He  was  In  full  charge  of  the  work  of  un- 
crating, assembling,  and  erecting  this  press, 
of  selecting  Its  location  and  of  putting  It 
into  operation.  He  had  the  power  of  selec- 
tion and  control  of  those  who  were  to  assist 
him  in  this  work.  He  was,  in  fact,  the  ap- 
pellant's sole  representative  on  the  ground  at 
the  time  of  the  accident  in  which  Kllngen- 
stein lost  his  life,  and  hence  his  acts  or 
omissions  In  the  premises  must  be  held  to  be 
the  acts  or  omissions  of  his  employer,  the 
appellant  herein. 

[3]  There  are  several  assignments  of  error 
in  the  rulings  of  the  trial  court  and  In  Its  In- 
structions to  the  Jury.  We  have  examined 
these,  but  do  not  deem  it  necessary  to  refer 
to  them  In  detail.  As  to  the  rulings  of  the 
court  in  the  admission  or  rejection  of  certain 
evidence  we  find  no  prejudicial  error.  Upon 
oral  argument  appellant's  counsel  waxed 
warm  over  the  alleged  misconduct  of  the 
plaintiff  In  respect  to  the  question  as  to 
whether  Nicholson's  expenses  at  the  trial 
were  being  paid  by  "an  Insurance  company," 
as  tending  to  prejudice  the  appellant's  case 
In  the  minds  of  the  Jury;  but  the  record 
shows  that  the  basis  for  this  inquiry  was 
supplied  by  the  witness  Nicholson  himaelfi, 
who  volunteered  the  statement  that  his  ex- 
penses were  thus  being  paid.  This  portion 
of  his  answer  was  stricken  out  by  the  court, 
and,  the  subject  thus  opened  being  later  ad- 
verted to,  the  court  ruled  out  all  evidence 
on  the  subject  as  improper,  and  instructed 
the  Jury  to  disregard  all  questions  and  an- 
swers touching  the  subject.  We  are  satis- 
fied that  the  error,  if  any,  growing  out  of 
the  witness  Nicholson's  volunteered  remark 
was  thus  sufllciently  cured. 

As  to  the  matter  of  the  court's  Instmo- 
tlons,  we  have  examined  these  as  a  whole, 
and  are  satisfied  that  they  fully,  fairly,  and 
adequately  state  the  law  of  the  case^  and 
that  whatever  Instructions  asked  by  the  ap- 
pellant the  court  refused  to  give  were  folly 
covered  by  those  which  were  given  by  the 
court 

Finding  no  error  In  this  record,  the  Jodg- 
ment  Is  aflSrmed. 

We  concur:    WASTB.  P.  J.;  KBRRiaAN,  J. 
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TOBE7  y.  BANDAUU    (Civ.  1883.) 

(District  Court  of  Appeal,  Second  District,  Di- 
▼ision  1,  California.    May  27,  1919.) 

ASPKAI.   AND    EbBOB   «=»766— BBDeVB-^PBIIIT- 

ine  PoBiioH  OT  BiicoBD. 
Under  Code  Civ.  Proc.  {  953c,  providing 
that  in  cases  appealed  upon  typewritten  tran- 
scripts the  parties  must  print  in  their  briefs,  the 
material  portions  of  the  record,  etc.,  the  court 
will  not  search  typewritten  transcript  for  fur- 
ther information ;  and,  where  parties  disagree 
•8  to  facta,  and  appellant  has  not  complied  with' 
rale,  the  case  will  be  affirmed. 

Appeal  from  Superior  Court,  lios  Angeles 
County ;  rred  H.  Taft,  Judge. 

Action  by  Arizona  Tobey  against  Frances 
H.  Randall.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Earl  Rogers  and  Milton  M.  Cohen,  both  of 
Los  Angeles,  for  appellant. 
Gordon,  Elliott  &  Gordon,  for  respondent 

COMBEX,  P.  J.  In  the  briefs  of  counsel 
for  appellant  we  are  Informed  that  this  Is  an 
action  to  compel  specific  performance  of  a 
contract;  and  that  the  appeal  is  from  a 
Judgment  entered  after  an  order  sustaining  a 
demurrer  to  the  second  amended  complaint, 
without  leave  to  amend.  The  opening  brief 
contains  a  statement  that  the  second  amend- 
ed complaint  "alleges  In  summary"  certain 
facts  concerning  transactions  between  plain- 
tiff and  defendant  But  the  learned  writers 
do  not  favor  us  with  even  a  summary  state- 
ment of  the  contents  of  the  demurrer  which 
was  so  f&tal  to  tbelr  third  attempt  to  state  a 
cause  of  action. 

Where  the  record  is  prepared  under  the 
"alternative  method"  now  allowed,  and  the 
parties  do  not  cause  to  be  printed  In  their 
briefs  or  la  a  supplement  thereto  those  por- 
tions of  the  record  which  they  desire  to  call 
to  the  attention  of  the  court,  the  court  will 
not  search  the  typewritten  transcript  for  fur- 
ther Information.  Code  Civ.  Proc.  |  953c; 
Barker  Bros.  v.  Joos,  171  Pac  1085;  Magee 
V.  Burt  Motorcar  Co.,  174  Pac.  687 ;  Scott  v. 
Hollywood  Park  Co.,  176  Cal.  681,  169  Pac. 
379;  Chandlee  v.  McCalla  (Sup.)  178  Pac. 
709. 

The  arguments  Id  the  briefs  In  this  case 
indicate  (although  the  facts  do  not  so  appear 
in  tbe  "summary"  of  the  complaint)  that  the 
agreement  which  plaintiff  seeks  to  have  spe- 
dflcally  performed  was  one  not  to  be  per- 
formed within  a  year  from  the  making  there- 
of, and  that  the  agreement  was  not  in  writing 
and  subscribed  by  tbe  defendant.  Appellant 
in  her  brief  says  that  respondent  "agreed, 
contracted,  and  represented"  that  from  the 
water  supply  owned  by  her  on  land  adjoining 
that  sold  by  her  to  appellant  the  resixmdent 


would  ftimlsb,  from  th6  ayatenl  Ureitdy  Oi 
operation,  ample  water  for  all  flats  and  dwell- 
ings erected  by  vpellant  on  the  property  par- 
chased  by  her.  In  the  brief  of  respondent  we 
are  told  that  it  Is  nowUere  spedflcally  alleg- 
ed that  the  defendant  entered.  Into  a  contract 
to  do  any  of  the  matters  set  forth  in  the  com- 
plaint 

These  illustrations  diow  that  counsel  disa- 
gree about  the  facts,  and  that  we  cannot  as- 
certain the  precise  facts  upon  which  the  ap- 
peal should  be  determined,  without  examin- 
ing the  typewritten  record.  While  it  would 
not  be  dUDcnlt,  in  -the  case  of  a  short  record, 
for  the  court  to  disregard  tbe  rule,  it  must 
not  be  forgotten  that  in  many  cases  the  rec- 
ords are  long  and  complicated.  Tbe  rule 
exists  In  the  statute,  for  the  very  purpose  of 
compelling  counsel  to  select  from  the  record, 
and  accurately  present  for  ctmvenlent  refer- 
ence, those  portions  of  the  record  which  are 
necessary  to  a  decision.  The  time  which 
Judges  might  consume  In  searching  through 
the  original  transcript  of  a  case  Is  time  taken 
from  other  cases  that  wait  for  attention. 

But  the  rule  should  be  uniformly  enforced, 
or  else  should  be  abandoned.  We  have  no 
Inclination  to  declare  It  abandoned,  and  such 
declaration  would  be  out  of  harmony  with 
the  law,  even  if  we  were  so  inclined. 

The  Judgment  Is  affirmed. 

We  concur:  SHAW.  J.;  JAMBS,  J. 


(41  Cal.  App.  308) 

HANNA      T.      INTERSTATE      BUSINESS 

MEN'S  AGO.  ASS'N  OF  DBS  MOINES, 

IOWA.     (Civ.  2779.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 2,  CaUfomia.  May  28,  1919.  Rehearing 
Denied  by  Supreme  Court  July  24,  1919.) 

IRBUBARCX   «=>530  —  AooiDxira  Inbubarob 

POLICT. 

Though  an  accident  policy,  providing  for 
payment  of  a  specified  sum  in  case  of  the  death 
of  the  insured  on  account  of  bodily  injuries  ac- 
cidentally sustained,  declared  that  if  injury 
should  be  a  hernia  tbe  limit  of  liability  should 
be  $50,  the  beneficiary  is  entitled  to  recover  the 
full  amount  where  the  insured  suffered  an  ac- 
cident causing  a  hernia  of  which  he  shortly 
died;  the  hernia  being  regarded  as  the  result 
of  the  accident  and  the  accident  Itself  and  not 
the  hernia  as  the  cause  of  death. 

Appeal  from  Superior  Court  City  and 
Ckninty  of  San  Francisco;  John  Hunt  Judge. 

Action  by  Sam  Ellen  Hanna  against  the 
Interstate  Business  Men's  Accident  Associa- 
tion of  Des  Moines,  Iowa.  From  a  Judgment 
for  plalntlfl,  defendant  appeals.    Affirmed. 
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B.  M.  Haines  and  Dnnsbee,  Haines  A 
Brody,  all  of  Des  Moines,  Iowa,  and  Hadsell, 
Sweet  ft  Ingalls,  of  Ban  Frandsco,  for  ap- 
pellant 

JacolM  ft  Oliver,  of  San  Francisco,  and 
Frank  E.  Green,  of  Seattle^  WaalL,  tor  re- 
qxmdent 

HAVEN.  J.  Plaintiff  sned  as  benefldair 
tmder  a  policy  of  accident  Insurance  Issued 
to  her  deceaRPd  husband  by  defendant.  Ver- 
dict and  Jodguient  were  entered  for  plaintiff 
for  the  sum  of  $5,000  being  tbe  full  amount 
spedfled  In  tbe  policy,  from  wblcta  Judgment 
defendant  appeals. 

Under  the  terms  of  the  policy,  tbe  defend- 
ant agreed  to  pay  to  tbe  benefldary,  In  case 
of  the  death  of  the  insured,  "the  sums  here- 
inafter speclfled,  for  loss  of  life,  •  •  • 
on  account  of  bodily  injuries  sustained  by  tbe 
member  •  •  •  effected  directly  and  in- 
dependently of  any  other  contributing,  con- 
curring or  intervening  canse,  by  external, 
violent  and  accidental  means."  Certain  con- 
ditions and  limitations  were  specified  in  the 
policy  and  made  a  t>urt  thereof.  Those  mate- 
rial to  tbe  consideration  of  this  appeal  are 
tbe  following: 

'^f,  as  a  reaalt  of  such  injary,  independently 
of  all  other  causes.  Intervening,  contributing  or 
concurring,  the  death  of  the  member  shall  occur 
within  ninety  day*  from  the  date  thereof,  the 
association  shall  pay  tbe  sum  of  five  thousand 
dollars  ($6,000.00),  which  shall  be  in  full  and 
complc-te  satisfaction  of  every  claim  against  it, 
including  any  claim  for  disability." 

Tben  follows  a  specification  of  certain 
"Special  Limited  Benefits  and  Indemnities," 
among  which  is  the  following: 

"C.  Hernia.— It  the  bodily  injury  be  a  hernia, 
tbe  limit  of  the  linbility  of  the  association  shall 
be  fifty  dollars  ($50.00)." 

Tbe  appellant  contends  that  its  liability 
under  the  policy  was  limited  to  the  sura  of 
$60,  for  the  reason  that  the  death  of  the  in- 
sured resulted  from  hernia.  It  was  alleged 
in  tbe  complaint  that  the  Insured  "recelvea 
personal  Injuries  through  external,  violent 
and  accidental  means,  to  wit:  By  being 
struck  on  bis  chest  and  abdomen  by  a  heavy 
board.  planiL,  or  piece  of  wood,  causing  a 
strangulated  bemla  and  a  strangulation  and 
paralysis  of  his  bowels.  That  by  reason  of 
tbe  aforesaid  Injuries  and  as  the  direct  re- 
sult thereof.  Independently  of  any  other  con- 
tributing, concurring,  or  intervening  cause, 
tbe  said  Insured  died  on  or  about  the  30th 
day  of  November,  1916."  The  evidence  dis- 
closed that  at  the  time  mentioned  in  the  com- 
plaint tbe  insured  was  moving  a  heavy  plank 
wben  he  slipped  and  the  end  of  the  plank 
struck  him  on  the  chest  and  abdomen ;  that 
he  immediately  suffered  great  pain,  and 
showed  signs  of  serious  injury ;  that  a  physi- 
cian examined  the  deceased  about  20  minutes 
after  the  accident  and  discovered  a  severe 


strangulated  hernia,  which  was  conceded  to 
be  the  resnlt  of  the  fall  and  Mow.  The  in- 
sured was  operated  on  Immediattiy  and  tbe 
bemla  reduced,  but  he  died  seven  days  Ister 
from  paralysis  of  the  bowl  and  gangrene,  re- 
sulting from  the  injuries  received  at  the  time 
of  the  accident  The  appellant  admits  tbe 
above  facts,  but  claims  that  the  bodily  Injury 
from  which  death  resulted  was  the  hernia, 
and  not  the  accidental  blow  from  tbe  pinnk. 

The  question  involved  Is  whether  or  not  the 
liability  of  the  defendant  is  limited  to  $i>0 
under  the  terms  of  the  policy,  when  deiitb 
results  from  a  hernia,  which  In  turn  Is  caniu>d 
by  an  accidental  blow  of  tbe  character  above 
set  forth.  Under  familiar  legal  principles 
the  hernia  must  be  regarded  as  tbe  result  of 
tbe  accident,  and  the  accident  Itself,  and  not 
the  resultant  bemla,  as  the  cause  of  the 
death.  The  provision  In  tbe  policy  for  insur- 
ance against  loss  of  life  "on  account  of  bodily 
Injuries"  Is  equivalent  to  loss  of  life  caused  by 
bodily  injuries,  which  Injuries  under  tbe  fur- 
ther provisions  of  the  policy  must  have  been 
"effected  directly  and  Independently  of  any 
other  contributing,  concurring  or  intervening 
cause,  by  external,  violent  and  accidental 
means."  The  cause  of  the  Injury  is  that 
which  sets  in  motion  a  train  of  events  which 
brings  about  a  result  without  the  Intervention 
of  any  force  operating  or  working  actively 
from  a  new  and  Independent  source.  In  this 
case  there  can  be  no  question  but  that  tbe  ac- 
cidental blow  from  the  plank  was  such  causes 
The  hernia  was  one  of  tbe  effects  of  such 
cause,  but  likewise  was  the  resulting  death. 

The  exact  question  here  Involved  has  been 
considered  In  a  number  of  cases,  all  of  which 
are  In  accord  with  the  views  above  expressed. 
In  several  of  such  cases  tbe  reasons  for  re- 
fusing to  Insurance  companies  tbe  benefit  of 
a  reduced  liability  on  account  of  death  re- 
sulting from  hernia,  under  provisions  of  poli- 
cies of  accident  Insurance  of  like  effect  to 
those  of  the  policy  here  Involved,  as  fur  as 
the  question  now  under  consideration  Is  con- 
cerned, received  careful  and  exhaustive  con- 
sideration. The  courts  to  which  such  ques- 
tion has  been  submitted  have  been  unlfurni 
in  holding  that,  under  facts  similar  to  those 
In  the  case  at  bar,  the  death  was  cause<l  by 
the  accident  from  which  the  bemla  resulted, 
and  no^  by  the  hernia  Itself.  They  have  re- 
fused, therefore,  to  reduce  tbe  llalililty  of 
the  Insurance  company.  Tbe  leading  cases 
so  holding  are:  Berry  v.  United  Commercial 
Travelers'  of  America,  172  Iowa,  429,  154  N. 
W.  598,  L.  R.  A.  1016B,  617,  Ann.  Cas.  191SA, 
706;  Travelers'  Ins.  Co.  of  Hartford  v.  Mup- 
ray,  16  Colo.  296,  26  Pac  774,  25  Am.  St  Repw 
267;  Summers  v.  Fidelity  Mutual  Aid  Ass'n, 
84  Mo.  App.  605;  Atlanta  Accident  Ass'n  ▼. 
Alexander,  104  Ga.  709,  30  S.  E.  939,  42  U 
R.  A.  188.  Appellant  concedes  that  the  au- 
thorities above  referred  to  are  contrary  to 
Its  contention,  but  claims  that  provisions  of 
tbe  policies  involved  in  said  cases  to  tbe  effect 
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that  the  Insurance  "does  not  cover  accident 
nor  death  resulting  wholly  or  partly  from 

•  •  •  hernia"  differentiate  the  cases  from 
the  tacts  of  the  instant  case.  In  our  opinion, 
the  reasoning  of  the  anthorltles  referred  to 
applies  with  equal  force  to  the  policy  now 
under  consideration.  The  only  case  cited  by 
appellant  which  sustains  a  reduced  liability 
of  the  insurance  company  for  death  result- 
ing from  hernia  is  Keen  t.  Continental  Cas- 
ualty Co.,  175  Iowa,  518,  154  N.  W.  409.  In 
that  case  the  exempting  clause  was: 

"Where   accidental  injury   results  in  hernia 

*  *  *  the  amount  payable  shall  be  one-fonrth 
of  the  amount  whidi  otherwise  would  be  paya- 
ble." 

This  Is  a  very  different  provision  from  the 
one  contained  In  the  policy  in  the  instant  case 
or  those  involved  in  the  other  cases  above 
referred  to. 

Appellant  complains  of  certain  instructions 
given  by  the  trial  court  as  being  contradictory 
and  as  assuming  facts  not  in  evidence.  The 
instructions  as  a  whole  correctly  stated  the 
law  as  applicable  to  the  facts  in  issue,  and 
we  fall  to  find  therein  any  prejudicial  error. 

The  Judgment  is  affirmed. 

We  concnr:  I/ANGDON,  P.  J.;  BBIT- 
TAIN,  X 


(41  Cal.  App.  3«S) 

FOBBES  ▼.  F0EBE3.    (CSv,  1926.) 

(District  Court  of  Appeal.  Third  District,  Cal- 
ifornia.   June  6,  1910.) 

1.  TftimTB  4=>110— CoiraTBconvK  Tbubt— Ev- 

inCRCK. 

Evidence,  in  action  by  administrator  of  J. 
against  administrator  of  E.,  to  establish  a  trust 
as  to  a  half  interest  in  land  which  J.  and  R. 
sold  and  deeded  to  W.,  and  which  W.  being  un- 
able to  pay  the  balance  of  purchase  money  deed- 
ed to  E.,  the  notes  and  mortgage  for  such  bal- 
ance being  canceled,  held  sufficient  to  overcome 
any  presumption  of  bad  faith  of  E.  in  the  trans- 
acb'ona  arising  from  his  confidential  relations 
with  J. 

2.  EviDENCB  €=3lS8(27)  —  Bkst  and  Secon- 

BABT— GBANTEE  IN   DEED. 

Testimony  that  witness  deeded  land  to  cer- 
tain persons  is  open  to  objection  that  the  deed 
to  the  best  evidence. 

8.  Appeal  and  Erbob  ®=>1033(7)— Habiojsss 
Ebbob — Findino  on  Defense. 
Plaintiff  cannot  complain  of  failure  of  court 
to  notice  and  find  on  the  defense  of  limitations. 

Appeal  from  Superior  Court,  Tuba  County ; 
Eugene  P.  HcDaniel,  Judge. 

Action  by  Edwin  G.  Forbes,  administrator 
of  John  C.  Forbes,  deceased,  against  E.  F. 
B^rbes,  administrator  of  E.  A.  Forbes,  de- 
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ceased.    Judgment  for  defendant,  and  plain- 
tiff  appeals.    Affirmed. 

Michael  ft  Nathan  and  Jacob  Schlnssel,  all 
of  San  Francisco,  for  appellant 

W.  H.  Carlin,  of  MarysvlUe,  and  O.  W. 
Thomas,  of  Sacramento,  for  respondent. 


HABT,  J.  On  the  19th  day  of  August,  1889, 
Alexander  Forbes  and  his  two  sons,  E.  A.  and 
John  C.  Forbes,  the  latter  known  as  Clarence 
Forbes,  granted  and  transferred  the  lands  and 
premises  mentioned  In  the  complaint  and 
other  lands  to  oae  Mary  E  Wilson,  for  the 
sum  of  $18,000.  Twelve  thousand  dollnrs  of 
this  amount  was  for  the  lands  belonging  to 
the  two  sons,  and  $6,000  was  for  lands  be- 
longing to  the  father.  There  was  paid  on  ac- 
count of  the  purchase  price  $6,000,  which  was 
divided  between  the  grantors,  and  several 
promissory  notes  for  the  aggregate  sum  of 
$12,000,  secured  by  a  mortgage  on  all  the 
property  were  executed  by  Mary  B.  Wilson 
and  her  husband.  The  Wilsons  were  unable 
to  pay  the  notes,  and  on  the  5th  day  of  Jan- 
nary,  1801,  they  reconveyed  all  the  lands  to 
E.  A.  Forbes,  the  promissory  notes  were  can- 
celed,  and  the  mortgage  was  released.  Sub- 
sequently, E.  A.  Forbes  settled  with  his  fa- 
ther for  the  latter's  interest  in  the  lands. 

John  O.  Forbes  died  on  or  about  the  20th 
day  of  April,  1801,  and  his  son,  Edwin  O. 
Forbes,  was  appointed  administrator  of  his 
estate  on  the  27th  day  of  July,  1915.  R  A. 
Forbes  died  on  the  18th  day  of  July,  1915, 
and  his  son,  E.  F.  Forbes,  was  appointed  ad- 
ministrator of  his  estate  on  the  20th  day  of 
July,  1015.  This  action  ira>  commenced 
March  80,  1917. 

The  complaint  alleged  that  the  deed  from 
the  Wilsons  to  E.  A.  Forbes  was  made  with- 
out the  knowledge  or  consent  of  John  O. 
Forbes,  he  "expecting  and  l>etieving  that  said 
deed  of  reconveyance  would  be  made  in  the 
name  of  and  would  reconvey  said  property 
to"  himself  and  E.  A.  Forbes:  that  John  C. 
Forbes,  at  the  time  of  his  death,  did  not  know 
that  the  property  had  been  conveyed  to  "B. 
A.  Forbes,  individually  and  alone,  and  died  in 
the  belief  and  with  the  nnderstanding  that 
said  property  had  been  reconveyed  to  him 
and  the  said  E.  A.  Forbes";  and  that  they 
were  then  the  owners  thereof.  The  prayer  of 
the  complaint  was  that  the  deed  from  the  Wil- 
sons be  declared  a  trust  and  that  E.  A.  Forbes 
hold  the  prcqierty  as  a  trustee  for  the  benefit 
of  the  heirs  at  law  of  John  O.  Forbes ;  that 
defendant  account  for  the  rents,  issues,  and 
profits  of  the  property ;  and  that  he  deed  an 
undivided  one-half  interest  therein  to  plain- 
tiff. 

The  answer  alleged  that,  prior  to  the  20th 
day  of  January,  1891,  E.  A.  Forbes  settled  in 
-full  with  John  C.  Forbes  and  became  the  sola 
owner  of  said  lands.    It  was  also  alleged  that 
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the  causQ  of  action  was  barrM  by  tbe  pro- 
visions of  the  statute  of  limitations. 

Judgment  was  In  favor  of  defendant. 
'PlalnOff  appeals  from  the  Judgment  and  con- 
tends: That  the  evidence  Is  Insufficient  to  sus- 
tain certain  findings  of  the  coprt;  that  the 
trial  conrt  erred  In  certain  rulings  on  the  ad- 
mission of  evidence;  and  that  the  court 
should  have  found  upon  the  Issue  as  to  wheth- 
er the  cause  of  action  was  barred  by  the  stat- 
ute of  limitations. 

The  portions  of  the  findings  attacked  by  ap- 
jpellant  are  as  follows: 

Finding  6,  referring  to  the  deed  from  the 
Wilsons  to  B.  A.  Forbes,  stated: 

"There  was  no  agreement  or  understanding 
for  any  reconveyance  of  said  real  property  to 
said  John  C.  Forbes  or  to  any  person  except 
.said  E.  A.  Forbes." 

Finding  7  was  that — 

.  Said  deed  from  the  Wilsons  "was  made  with 
.the  full  knowledge  and  consent  of  said  John  C. 
Forbes  who  at  no  time  expected,  believed,  or 
desired  that  said  deed  of  conveyance  should  be 
made  in  the  name  of  himself  and  said  E.  A. 
Forbes." 

Finding  S  was  that  John  C.  Forbes  knew 
that  said  real  property  had  been  transferred 
■to  B.  A.  Forbes  individually  and  alone,  and 
•that  B.'A.  Forbes  was  the  sole  owner  in  fee 
.and  entitled. to  the  possession  of  said  lands. 
•  It  was  found  in  finding  9  that  B.  A.  Forbes 
.never  informed  the  widow  of  John  C.  Forbes 
.that  an  undivided  one-half  interest  In  said 
property  was  preserved  to  herself  or  her  son, 
'  Bdwin  G.  Forbes,  or  to  any  other  person  than 
Ito  himself. 

Finding  10  was  to  the  effect  that  B.  A. 
■Forbes  had  settled  with  John  C.  Forbes  and 
paid  to  him  his  full  interest  in  and  to  the 
.canceled  notes  excepting  the  sum  of  $1,250, 
•for  which  amount,  at  the  request  of  John  C. 
-Forbes,  B.  A.  Forbes,  on  the  21st  day  of  April, 
1891,  delivered  to  the  widow  >  of  John  C. 
Forbes  his  promissory  note  payable  to  her, 
and  tJiat  said  note  was  fully  paid  by  B.  A. 
Forbes  prior  to  tils  death. 
<  Mrs.  Emma  Morse,  formerly  the  widow  of 
John  O.  Forbes  and  tbe  mother  of  plaintiff, 
testified:  That,  on  or  about  the  lest  day  of 
April,  1891,  B.  A.  Forbes  gave  her  a  note,  dat- 
ed January  19,  1891,  for  $1,250  and  at  the 
same  time  gave  to  her  the  following  docu- 
ment: 

"Marysville,  Cal.,  January  19,  1891. 
"It  ia  hereby  understood  by  and  t>etween  J. 
C. Forbes  and  E.  A.  Forbes,  both  of  the  county 
of  Tuba,  that  if  said  B.  A.  Forbes,  or  his  heirs 
sells  the  'Forbes  Ranch'  in  Oat  Hills,  in  Yuba 
county,  Cal.,  for  $12,000  (twelve  thousand  dol- 
lars), or  more,  be  shall  pay  to  said  J.  C.  Forbes, 
or  his  heirs,  the  sum  of  seven  hundred  and  fifty 
($750.00)  dollars.  E.  A.  Forbes." 

'  The  only  testimony  adduced  at  the  trial 
was  that  of  plaintiff's   mother,   now   Mrs. 


Morse,  who  testified  in  behalf  of  the  plaintiff, 
that  of  Mrs.  E.  A.  Forbes,  relict  of  the  de- 
fendant's intestate,  and  the  deposition  of  Mrs. 
Mary  B.  Wilson,  one  of  tbe  grantees  of  the 
Forbes  of  the  land  in  question. 

The  facts  stated  in  the  complaint  as  to  the 
sale  of  the  property  to  tbe  Wilsons  for  the 
sum  of  $18,000,  the  i>ayment  by  them;, of 
$6,000  in  cash  on  the  execution  and  deliviery 
of  the  deed,  the  execution  by  them  of  a  mort- 
gage for  $12,000,  balance  of  the  purchase, 
their  failure  to  pay  tbe  notes  to  secure  which 
said  mortgage  was  given,  and  the  reccnvey- 
ance  of  the  land  by  them  to  Bi  A.  Forbu, 
who  subsequently  passed  away,  are  not  dis- 
puted. 

Mrs.  Morse's  testimony  as  it  appears  In  the 
record  before  us,  falls  far  short  of  sustain- 
ing the  averments  of  tbe  complaint.  All  she 
appears  to  have  been  able  to  say  of  the  trans- 
action between  J.  C.  Forbes,  her  then  hus- 
band, and  the  late  E.  A.  Forbes,  was  that,  aft- 
er the  death  of  her  husband,  E.  A.  delivered 
to  her  the  promissory  note  for  $1,250  and  the 
conditional  contract  for  the  payment  to  her 
of  tbe  sum  of  $750.  Although  the  complaint 
alleges  that  B.  A.  Forbes  bad  told  Mrs. 
Morse,  after  the  death  of  J.  C.  Forbes,  that 
"the  undivided  one-half  Interest  In  and  to  the 
above-described  property  was  preserved  to 
herself  and  her  son,  Bdwin  O.  Forbes,"  there 
is  not  a  particle  of  evidence  supix>rting  tbe 
claim  so  made.  Indeed,  about  all  that  she 
testified  to  may  briefly  be  stated  as  follows: 
That  the  promissory  note  for  $1,250  was 
made  payable  in  installments,  and  that  the 
obligation  had  been  entirely  eztingnished  by 
the  payment  to  her  of  the  last  installment 
some  14  years  subsequent  to  the  ezecntion 
and  delivery  of  the  note ;  that  no  part  of  the 
$750  mentioned  in  the  contract  was  paid  to 
her;  that  for  some  years  her  husband  had 
been  suffering  from  tuberculosis ;  that  he  had 
been  able  to  attend  to  bis  business  until  with- 
in two  months  of  his  death ;  that  about  the 
first  of  March,  1891,  he  took  a  trip  to  Arbto- 
na :  that  for  some  time  prior  to  hec  husband's 
death  he  and  his  family  lived  at  the  resi- 
dence of  E.  A.  Forbes  in  Marysville  and  they 
lived  there  for  two  weeks  after  Clarence  re- 
turned. She  said  that  from  the  time  of  her 
husband's  death  until  the  death  of  B.  A 
Forbes  in  1915,  the  relations  between  the  two 
families  were  of  a  friendly  nature,  though  she 
had  not  seen  the  family  of  E.  A.  Forbes  for 
quite  a  number  of  years.  When  B.  A.  Forbes 
handed  her  the  promissory  note  for  $14250. 
she  asked  him  no  questions  "because  I  trust- 
ed him  to  do  what  was  right" ;  that  he  owed 
her  nothing  personally;  that  both  tbe  note 
and  tbe  contract  were  handed  her  by  E.  A 
Forbes  without  comment  and  she  received 
them  in  like  manner,  without  comment  or 
statement. 

In  rebuttal,  Mrs.  Morse  testified  that  all 
she  remembered  about  the  contract  for  IT50 
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was  that  when  she  received  It  B.  A.  Forbes 
bad  said:  "Keep  this  contract  It  will  be  of 
nse  to  you  some  day."  She  said  that  both  the 
promissory  note  and  the  contract  were  hand- 
ed to  ber  about  ten  days  or  two  weeks  after 
the  deatb  of  her  hnsband ;  that  when  be  hand- 
ed her  the  promissory  note  he  said,  "This  is 
for  yon" ;  that  he  did  not  tell  her  to  hold  the 
contract  for  Eklwln.  The  witness  testified,  on 
cross-examination,  that  when  the  note  was 
handed  her  she  took  it  and  asked  no  ques- 
tions; that  she  did  not  look  to  see  the 
amonnt  of  It  nntil  Inter. 

Mrs.  Mary  E.  Wilson,  in  her  deposition 
taken  in  the  state  of  Vermont,  deposed  that 
her  hnsband,  Thomas  Wilson,  was  dead; 
that  she  purchased  the  Forbes  ranch  for  $18,- 
OOO,  paid  $6,000  cash  and  gave  promissory 
notes,  secured  by  mortgage,  for  $12,000 ;  that 
no  Interest  on  the  notes  was  ever  paid ;  that 
she,  her  hnsband  and  ber  son.  Joined  in  exe- 
cuting the  deed  back  to  E.  A.  Forbes ;  that  she 
knew  the  latter,  but  tbat  he  never  made  any 
statement  to  her  concerning  the  interest  of 
his  brotber,  John  C.  In  the  property. 

Mrs.  Jennie  E.  Forbes,  widow  of  E.  A.,  tes- 
tiSed:  That  in  a  general  way  she  knew 
abont  the  sale  of  .the  ranch  to  Mrs.  Wilson ; 
that  in  January,  previously  to  his  death, 
Clarence  Forbes  had  been  at  ber  residence  in 
Marysville;  that  on  the  3d  of  March,  1891, 
be  went  to  Arizona  for  bis  health,  and  E.  A. 
Forbes  went  with  him;  that  the  latter  re- 
tamed  on  the  14th  of  March ;  and  that  Clar- 
ence came  later,  lived  at  her  residence,  and 
died  there.  She  said  that  about  the  19th  of 
January,  1891,  while  Clarence  was  at  her 
bouse,  she  saw  him  and  ber  husband  "go 
over  the  books  and  examine  them  and  heard 
them  consent  to  the  agreement,  and  that  they 
agreed  to  have  this  note  drawn  up  that  was 
turned  over  to  Mrs.  Forbes;  •  •  •  that  the 
$1,250  was  the  diff^ence  between  them,  and 
tiaat  this  note  was  to  be  drawn  up  in  favor  of 
his  wife  on  account  of  bis  poor  health,  and 
he  exi)ected  to  take  this  trip  to  Albuquerque, 
and  In  case  anything'  happened  blm  on  his 
trip  It  was  agreed  that  she  should  have  this 
money."  The'  difference  between  J.  C.  and 
E.  A.,  spoken  of  by  the  witness,  has  reference 
to  certain  Indebtedness  of  J.  C,  which  E.  A. 
agreed  to  and  did  liquidate.  The  witness 
said  she  heard  tbem  discuss  the  Wilson  mort- 
gage for  $12,000  and  tbat  the  difference 
agreed  upon  was  $1,250;  that  she  saw  the 
note  for  $1,250  on  the  morning  after  Clarence 
died,  about  the  21st  day  of  April,  at  her  res- 
idence; that  E.  A.  Forbes  handed  the  note 
to  Mrs.  Clarence  Forbes,  in  the  presence  of 
the  witness,  and'  that  he  said,  "Knimn,  this  is 
yours";  tbat  at  the  same  time  her  husband 
banded  to  Mrs.  Clarence  Forbes  the  con- 
tract for  $750,  saying  to  ber:  "Emma,  ho  did 
this  for  Edwin  (the  son  of  Clarence).  You 
keep  this  and  p«t  it  away  for  Edwin." 

The  record  presents  no  satisfactory  ez- 
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planatlon  of  what  disposition  was  made  of 
the  contract  for  the  conditional  payment  by 
El  a.  Forbes  of  $750  to  J.  C.  Forbes  or  bi» 
heirs.  There  is  some  testimony  tending  in  a 
hazy  sort  of  a  way  to  show  that  E.  A.  Forbes 
settled  an  outstanding  obligation  against  J. 
C.  Forbes  and  in  favor  of  one  Phlnlngham 
for  $1,000,  in  consideration  of  the  cancella- 
tion of  said  contract  But  be  that  as  it  paay, 
the  contract  is  of  no  importance  in  this  case, 
and  the  court  so  treated  It  by  falling  to  make 
any  finding  with  reference  to  it.  It  may  be 
added  that  it  does  not  appear  that  the  condi- 
tion upon  which  the  $750  was  to  be  paid  ever 
happened. 

II]  Now,  even  conceding  it  to  be  true,  as 
the  complaint  alleges,  that  B.  A.  Forbes  was 
the  attorney  and  legal  adviser  of  J.  O.  Forbes 
and  that  by  reason  of  that  fact  a  confidential 
relation  existed  between  them,  or  that  such 
relation  is  to  be  presumed  from  the  relation- 
ship by  consanguinity  in  blood  between  them, 
and  that  the  burden  was  therefore  upon  the 
defendant  to  show  that  the  transactions  be- 
tween the  deceased  brothers  relating  to  the 
property  in  dispute  were  conducted  and 
consummated  with  fairness,  honesty,  and 
in  good  faith,  it  cannot  be  doubted  tbat 
the  evidence,  of  which  the  above  is  an 
epitomized  statement,  was  suflScient  if  ac- 
cepted by  the  court  as  exposing  the  real  facts 
of  the  transactions  (and  the  result  shows  tbat 
it  was  so  accepted),  to  overcome  or  dispel 
any  presumption  of  bad  faith  In  said  transac- 
tions on  the  part  of  E.  A.  Forbes  raised  by 
the  law  as  to  such  transactions  executed  un- 
der analogous  circumstances — that  is,  such 
transactions,  characterized  by  somewhat  sim- 
ilar circumstances,  as  are  treated  in  Nobles 
V.  Hutton,  7  CaL  App.  14,  93  Pac.  280,  and  in 
the  many  cases  therein  cited  and  examined, 
distinguishable,  however,  from  the  case  at 
bar  in  one  important  particular,,  viz., ,  that 
therein  the  property  which  was  In  controver- 
sy was  transferred  by  gift  to  the  defendants, 
whereas,  in  this  case,  there  is  no  such  element 
entering  into  the  controversy. 

[2]  As  to  the  objections  involving  certain 
rulings  relative  to  evidence,  the  first  called 
to  our  attention  and  to  be  considered  Is  as  to 
the  action  of  the  court  in  striking  out  from 
the  deposition  of  the  witness  Mrs.  Wilson 
the  answer  returned  by  her  to  the  following 
interrogatory  propounded  by  the  plaintiff;   ^ 

"'What  disposition,  if  any,  was  made  by  yon 
of  the  real  property  described  i*  the  deed'  and 
mortgage  previously  referred  to  by  you?",  Ans. 
"We  deeded  it  back  to  E.  A.  Forbes  and  John 
C.  Forbes." 

The  ground  upon  which  the  coprt  upon  the 
motion  of  counsel  for  defendant,  struck  out 
the  answer,  was  that  it  was  "incoitipetent,  im- 
material, and  not  the  best  evidence."  The 
objection  to  tbe  testimony  on  the  last-stated 
ground  was  good.  Obviously,  the  deed  Itself 
was  the  best  evidence  of  tbe  contents,  q^  tbe 
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deed  and  as  to  tbe  identity  of  the  party  or 
parties  named  therein  as  the  grantee  or  gran- 
tees of  Mrs.  Wilson. 

What  is  said  of  the  last  considered  point  Is 
equally  applicable  to  the  objection  that  the 
court  erred  in  striking  out  the  answer  made 
by  Mrs.  Morse  to  the  following  question: 
"What  knowledge  did  yon  have?"  referring 
to  her  knowledge  of  the  conveyance  by  Mrs. 
Wilson  and  the  parties  to  whom  the  convey- 
ance was  made,  the  answer  being:  "My 
knowledge  was  that  they  (meaning  J.  0.  and 
B.  A.  Forbes)  both  took  the  property  back 
again." 

[3]  The  complaint  by  appellant  that  the 
court  erred  by  falling  to  find  on  the  defense 
of  the  statute  of  limitations  interposed  by 
defendant  Is  so  plainly  without  merit,  coming 
as  it  does  from  the  plaintiff,  who,  of  course, 
desired  a  trial  on  the  merits,  that  further 
comment  would  be  superfluous.  It  may  be 
said,  though,  that  the  defendant  seems  not  to 
have  pressed  ttiat  defense,  and  other  than 
what  was  shown  in  that  particular  by  the 
complaint  Itself  there  was  no  evidence  to  sup- 
port the  defense  or  authorize  a  finding  there- 
on. But  however  that  may  be,  it  obviously 
does  not  lie  in  the  mouth  of  the  appellant 
(plaintiff  in  the  case)  to  complain  because  the 
court  omitted  to  notice  the  defense  in  its  de- 
cision. 

The  Judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


(41  Cat.  App.  392) 

PEOPLE)  T.  HUNTOON.      (Cr.   642.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  CSalifornia.    June  6,  1018.) 

CteviNAi:.  Law  «=9081(2)  —  Insanitt  afteb 
Conviction— DiscaETiow  of  Tbial  Judge:— 
Submission  of  Causb  to  Jubt. 
Where,  after  plea  of  guilty  had  been  made  to 
a  charge  of  forgery  and   before  sentence  was 
proDuunced,  a  physician  was  called  by  the  ac- 
cnsed,  and  testified  that  in  his  opinion,  based 
upon  a  brief  obsprvation,  accused  was  not  ra- 
tional, it  was  within  the  discretion  of  the  court 
to  rule  that  such  testimony  did  not  produce  in 
his  mind  a  sufficient  doubt  as  to  the  drfendant's 
sanity,  and  to  enter  an  order  refusing  to  sub- 
mit the  question  of  sanity  to  a  jury. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   Frank  R.  Willis,  Judge. 

Jamea  Harvey  Huntoon  pleaded  guilty  to  a 
diarge  of  forgery,  and  from  the  judgment  of 
Imprisonment  he  appeals.    Affirmed. 

Dana  Ong,  of  Los  Angeles,  for  appellant 
U.   S.   Webb,   Atty.   Gen.,   and  Joseph   L, 

Lewlnsohn,     Deputy    Atty.    Gen.,    for    the 

People. 


JAMES,  J.  On  this  appeal  taken  from 
the  judgment  of  Imprisonment  the  sole  ques- 
tion presented  is  as  to  the  alleged  error  of 
the  trial  judge  in  refusing  to  submit  to  a 
jury  the  question  of  the  sanity  of  the  de- 
fendant. The  judgment  was  entered  after 
plea  of  guilty  bad  been  made  to  a  charge  ot 
forgery.  Before  sentence  was  pronounced  a 
physician  was  called  by  the  defendant,  and 
he  testified  that,  in  his  opinion,  based  upoa  a 
brief  observation  of  the  defendant,  he  was 
not  rational.  However,  bis  testimony  did  not 
produce  in  the  mind  of  the  trial  judge  a 
sufficient  doubt  as  to  the  defendant's  sanity, 
and  we  think  that  the  mere  opinion  of  a 
medical  witness  was  not  sufficient  to  compel 
a  determination  of  the  question  in  the  de- 
fendant's favor,  but  that  the  trial  Judge  had 
discretion  to  make  the  ruling  which  he  cau» 
ed  to  be  entered.  People  v.  Hettlck,  126  CaL 
425,  58  Pac.  018 ;  People  v.  Keyes,  175  Pac.  a. 

The  judgment  appealed  from  is  affirmed. 

We  concur:    CONREX,  P.  J.;   SHAW,  J. 


(10  Cal.  App.  766) 
WETER  V.  WEYER  et  aL    {dr.  2767.) 

(District  Court  of  Appeal,  First  District,   Di- 
vision 2,  California.     April  23,  1810.) 

L  Venuk  «=»16V4— Joinder  of  Divobcs  Ac- 
tion AND  Action  fob  Rjscovkbt  of  Rkax. 
Estate. 
Undor  Code   Civ.  Proc.  {  427,  wife's  divorce 
action  cannot  be  joined  with  cause  of  action  to 
recover    property   situated   in   a   county   other 
than  that  of  wife's  residence,  the  statute  requir- 
ing the  divorce  action  to  be  brought  in  county 
of  wife's  residence,  and  section  302,  and  Const, 
art  6,  S  S,  requiring  the  action  to  recover  real 
estate  to  be  brought  in  county  in  which  it  is  sit- 
uated. 

2.  Action  9=350(4)  —  Mtn:.TirABiomNi88  — 
Divobcb— Fbauddleht  Convbtarcs. 
A  wife's  action  for  divorce,  and  alimony,  in 
which  she  seeks,  to  have  husband's  anignment  at 
notes  secured  by  mortKagcs  set  aside  as  fraud- 
ulent, is  not  multifarious,  in  view  of  Civ.  0>de, 
H  136,  137,  1.30-141,  and  constitutes  but  one 
cause  of  action,  though  the  notes  are  his  sep- 
arate property  and  not  community  property. 

8.  DivoBCE  «=»66— Vbncb— Skttuio  Aside  ▲ 
Fbaudulbnt  Tbanspeb. 
A  wife's  action  for  divorce  and  alimony,  la 
which  she  seeks  to  have  husband's  assignment  of 
notes  secured  by  real  estate  mortgages  set 
aside  as  fraudulent  is  properly  brought  in  coun- 
ty of  her  residence,  thoufch  land  is  situated  in 
another  county,  notwithstanding  Code  Civ. 
Proc.  f  302,  and  Const  art  6,'  |  6;  there  beinc 
but  one  cause  of  action. 

4.  Venux  9=35(3)  —  Recovebt  of  Real  Bs- 
tatb— Applicabilitt  of  Statute. 
An  action  must  be  wholly  local  in  its  na- 
ture to  require  it  to  be  brought  in  the  county 
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in  which  land  involTed  ia  dtnated  nnder  Code 
Civ.  Proc.  i  302. 

5.   DiTOBOB   «=>90— ALLCOATIOIfS  AS  TO  COM- 
MUNITT  PbOPEBTT— PkBSDMPTIOW. 

In  the  absence  of  an  allegation  in  a  petition 
for  divorce  that  there  is  conununity  property, 
court  will  presume  that  there  is  no  commonity 
property. 

&  CouBis  «s>90(l)— Rxruts  of  Decision. 

Under  Civ.  Code,  |  3511,  where  reasoning  of 
coort  in  deciding  one  case  is  directly  applica- 
ble to  another  case,  the  rule  laid  down  in  former 

>  should  be  followed  in  latter 


7.  Djvobck  «=>275(1)— Aujiort  —  Fraudv- 
i.bnt  corvkyancb. 
A  husband  cannot  put  his  separate  property 
oat  of  his  bands  for  the  purpose  of  defeating 
his  wife  in  an  anticipated  application  for  ali- 
mony. 

Appeal  from  Superior  Conrt,  City  and 
County  of  San  Frandaco ;  Tbo&  F.  Graham, 
Judge. 

Action  by  Madge  Weyer  against  Gustavns 
A.  Weyer  and  H.  P.  Weyer.  From  an  order 
d^iying  motion  for  change  of  place  of  trial, 
tbe  last-named  defendant  appeals.    Affirmed. 

L.  H.  Dennett  and  J.  0.  Needbam,  both  of 
Modesto,  for  appellant. 

SolUvan  &  Sullivan  and  Tbeo.  J.  Roche,  of 
San  Francisco,  for  reepondoit 

BRIirrAIN,  J.  The  appeal  ia  from  an  or- 
der denying  a  motion  for  (^ange  of  place  of 
trial.  The  plaintlfiT  wife  sought  divorce  on 
the  ground  of  extreme  cruelty,  and  joined  aa 
a  defendant  her  husband's  brother,  alleged 
to  be  the  fraudulent  grantee  of  tbe  husband. 
The  brother  alone  moved  to  change  the  place 
of  trial. 

The  plaintiff  alleged  the  husband  is  the 
owner  o)  a  one-third  interest  In  four  promis- 
sory notes  of  the  aggregate  face  value  of 
nearly  $14,000,  secured  by  mortgages  and 
deeds  of  tmst,  and  in  certain  described  lands, 
some  of  which  are  In  Stanislaus  county  and 
some  in  Tnotumne  county.  It  is  further  al- 
leged that  on  January  31,  1917,  some  eight 
months  before  suit  was  brought  and  three 
months  before  the  separation  of  the  parties, 
tbe  husband  purported  to  grant  and  convey  to 
bis  brother,  tbe  appellant,  upon  no  considera- 
tion, all  tbe  property  without  the  knowledge 
of  the  plaintiff,  and  with  the  intent  of  de- 
frauding her  of  her  right  to  subject  the  same 
to  her  claim  for  maintenance,  support,  and 
alimony.  After  praying  for  a  divorce  tlie 
plaintiff  prayed  for  a  monthly  sum  for  her 
support  and  lump  sums  for  counsel  fees  and 
costs.  She  further  prayed  tbe  conveyance  and 
transfer  of  her  husband  to  his  brother  be  de- 
creed to  be  fraudulent  and  void  as  to  her, 
and  that  a  lien  be  imposed  npon  the  proper- 
ty as  security  for  the  payment  of  such  sums 
as  may  be  directed  by  the  conrt  to  be  paid  by 
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the  husband  to  her  for  support,  counsel  fees, 
and  costs. 

Tbe  appellant  moved  for  change  of  place  of 
trial  on  the  ground  that  San  Francisco,  the 
place  of  residence  of  the  plaintiff,  is  not  the 
proper  county,  and  that  Stanislaus  is  tbe 
proper  county  by  reason  of  the  residence  of 
H.  P.  Weyer  there.  Further,  tliat  as  to  him, 
the  action  is  for  recovery  of  real  property 
and  the  determination  of  the  right  or  inter- 
est of  the  plaintiff  tbercin,  and  that  all  the 
real  property  is  in  the  connaes  of  Stanislaus 
and  Tuolumne. 

Tbe  argument  on  behalf  of  tbe  appellant  in 
substance  is  that  section  5  of  article  6  of  the 
Constitution  provides  that  all  actions  for  the 
recovery  of  possession  of,  or  for  the  enforce- 
ment of  liens  upon,  real  property  must  be 
commenced  in  the  county  where  the  real 
property  is  situated,  and,  under  Code  of  Civ- 
il Procedure,  i  392,  tried  In  such  county; 
that  so  far  as  H.  P.  Weyer  is  concerned,  the 
suit  is  simply  one  concerning  title  to  his  real 
estate,  and  that  It  is  not  in  any  way  subsid- 
iary to  the  suit  for  divorce,  with  which  he 
has  nothing  to  do.  It  is  further  argued  there 
is  a  misjoinder  of  causes  of  action,  one  being 
the  action  for  divorce  in  which  the  brother 
must  sit  as  a  silent  spectator,  and  the  other 
an  action  to  set  aside  a  conveyance  in  which 
the  husband,  the  grantor,  must  remain  equal- 
ly quiescent. 

[1-4]  The  statute  required  the  action  for 
divorce  to  be  brought  in  the  county  of  the. 
residence  of  the  wife.  If  the  suit  were,  as 
claimed  on  'behalf  of  the  appellant,  one  in- 
volving two  separate  causes  of  action,  and 
the  second  cause  of  action  were  for  tlie  re- 
covery of  the  property,  under  the  constitu- 
tional provision  the  second  cause  of  action 
would  necessarily  have  l>een  brought  in  one 
of  the  counties  in  which  the  land  is,  and  It 
would  follow  under  the  provisions  of  section 
427,  Code  of  Civil  Procedure,  that  the  two 
causes  could  not  be  Joined.  There  are  not 
two  causes  of  action.  The  case  is  not  with- 
in the  provisions  of  section  6  of  article  6  of 
the  Constitution  or  section  392  of  the  Code  of 
Civil  Procedure.  An  action  must  be  wholly 
local  in  its  nature  to  require  it  to  be  brought 
In  the  county  designated  by  section  302,  Code 
of  Civil  Procedure.  Smith  v.  Smith,  88  Cal. 
673,  26  Pac.  356 ;  Clark  v.  Brown,  83  Cal.  181, 
23  Pac.  280. 

[5]  The  appellant  contends  there  is  a  differ- 
ent principle  Involved  where  separate  proper- 
ty of  tbe  husband  is  conveyed  from  that 
where  the  property  belonged  to  tbe  commu- 
nity, and,  further,  that  regardless  of  the  pow- 
er of  a  conrt  of  equity  in  a  suit  for  mainte- 
nance, or  more  properly  alimony,  without  di- 
vorce, there  can  be  no  Joinder  such  as  is  here 
made  in  a  suit  for  divorce.  The  Legislature 
has  dealt  with  this  subject.  Even  thon^ 
divorce  is  denied,  the  court  In  the  divorce 
action  may  provide  for  the  maintenance  of 
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the  wtfe  (Civ.  Code,  {  136);  It  may  provide 
for  alimony  pending  the  suit  (Civ.  Ode,  { 
187);  and  for  maintenance  after  divorce 
(Civ.  Code,  i  139).  The  court  may  require 
reasonable  security  for  providing  mainte- 
nance or  making  any  payments  required  un- 
der the  provisions  of  the  chapter,  and  may 
enforce  the  same  by  an  appointment  of  a  re- 
ceiver, or  by  any  other  remedy  applicable  to 
the  case.  Civ.  Code,  {  140.  In  executing  the 
preceding  sections,  the  court  must  resort:  (1) 
To  the  community  property;  then  (2)  to  the 
separate  property  of  the  husband.  Olv.  Code, 
S  141.  The  appellant  asserts  that  it  appears 
in  this  case  the  property  transferred  by  the 
husband  was  his  separate  property.  It  fur- 
ther appears  negatively  from  the  complaint 
there  was  no  community  property  to  which 
the  court  might  resort  for  the  maintenance  of 
the  wife.  In  the  absence  of  an  allegation 
that  there  Is  community  property,  the  pre- 
sumption Is  there  was  none.  No  such  allega- 
tion Is  made  In  the  complaint  in  the  present 
case.  Kashaw  v.  Kashaw,  3  Cal.  312.  Pro- 
vision Is  to  be  made  for  the  wife,  and  It  must 
be  from  the  separate  property  of  the  hus- 
band, either  owned  or  to  be  acquired  by  him. 
No  reason  exists  why  either  the  wife  or  the 
chancellor  should  forego  the  certainty  of  re- 
course to  property  owned  by  the  husband  for 
the  uncertainty  of  speculation  regarding  fu- 
ture earnings. 

In  Kashaw  v.  B^ashaw,  supra,  the  wife 
sued  for  divorce,  joining  certain  other  defend- 
ants to  whom  it  was  claimed  by.  the  wife  the 
husband,  with  intent  to  defraud  her  of  her 
community  rights,  had  conveyed  community 
property.  It  was  contended  there,  as  here, 
that  the  bill  was  multifarious.  Basing  Its 
deci.<doh  upon  the  then  existing  act  in  relation 
to  husband  and  wife,  which  required  a  divi- 
sion of  the  community  property,  the  Su- 
preme Court  said: 

"It  seems,  from  this,  to  be  beyond  dispute  that 
a  partition  of  the  common  property  is  one  of 
the  direct  results  of  a  decree  for  divorce,  and  ii 
part  and  parcel  of  the  decree  to  be  rendered,  and 
consequently  is  necessarily  one  of  the  proper 
subjects  of  the  action.  How,  then,  can  its  in- 
troduction render  the  bill  subject  to  the  charge 
of  multifariousness?  The  bill  would  really  not 
be  perfect  without  it,  for  the  purpose  of  obtain- 
ing the  decree  of  division,  as  contemplated  by 
the  law.  *  •  *  And  as  the  one-half  of  it  is 
equitably  the  right  of  the  plaintiff,  and  to  be  so 
determined  in  this  action,  she  may  well  make  a 
party  of  any  one  claiming  an  interest  in  it,  in 
order  that  she  may  obtain  a  complete  determina- 
tion." 

[6]  In  the  present  cane,  as  there  Is  no  com- 
munity property.  It  Is  the  duty  of  the  court 
to  make  provision  for  the  wife  out  of  the  sep- 
arate property  of  the  husband.  The  reason- 
ing of  the  court  in  the  Kashaw  Case  is  direct- 
ly applicable.  Where  the  reason  is  the  same, 
the  rule  should  be.   Civ  Code,  i  3511. 

The  rale  of  Kashaw  v.  Kashaw  has  never 


been  questioned.  It  has  been  made  the  basic 
of  numerous  decisions  In  other  jurisdictionx 
It  Is  dted  as  a  leading  case  in  a  note  append- 
ed to  a  case  decided  in  Altibama,  where  it 
was  held  that  a  bill  for  divorce  was  not  ren- 
dered multifarious  by  a  prayer  for  a  convey- 
ance by  the  husband  to  the  wife  of  lands  paid 
for  by  her  with  the  title  resting  In  him. 
Singer  v.  Singer,  165  Ala.  144,  51  South.  755, 
29  Lu  R.  A.  (N.  S.)  819,  138  Am.  St  Uep.  19. 
21  Ann.  Cas.  1102.  From  the  note  it  might 
seem  that  the  Kashaw  Case  was  limited  to 
the  division  of  the  community  property.  The 
appellant  in  this  case  relies  on  a  California 
case  cited  In  the  note.  Cummlngs  v.  Com- 
mlngs,  14  Pac.  562.  It  was  published  In  the 
Pacific  Reporter,  and  would  seem  to  support 
the  contentions  of  the  appellant  It  was  not 
published  In  the  ofilclal  reports,  no  doubt  be- 
cause upon  rehearing  the  Supreme  Court  ex- 
pressly declined  to  determine  the  questions 
which  in  the  unreported  decision  the  depart- 
ment undertook  to  decide  In  a  manner  at 
variance  with  the  Kashaw  Case.  In  the  un- 
reported department  opinion,  which  was  con- 
curred In  by  Mr.  Justice  McFarland,  the  wife, 
suing  for  divorce  and  a  division  of  the  com- 
mtmlty  property,  joined  certain  other  par- 
ties in  the  litigation,  alleging  that  they 
fraudulentiy  entered  into  a  contrivance  with 
the  husband  to  defeat  the  plaintifT  of  her 
rights.  The  argument  was  made,  which  U 
made  here,  that  under  Code  of  (}lvll  Pro- 
cedare,  section  427,  there  was  a  misjoinder 
of  causes  of  action.  In  the  department  opin- 
ion it  was  said: 

"We  do  not  find  the  causes  of  action  here 
united,  *  *  *  to  belong  to  any  of  the  classes 
of  actions  allowed  to  be  united  by  the  above 
section."    Cummlngs  v.  (Tummings,  14  Pac.  562. 

Without  reference  to  the  earlier  deiMirt- 
ment  c^lnlon,  in  the  same  case,  upon  ttie 
same  appeal,  the  Suproue  Court  in  bank  ex- 
pressly determined  It  was  not  necessary  to 
decide  whether  the  court  below  did  or  did  not 
err  In  overruling  the  demurrer,  upon  which 
ruling  the  department  opinion  was  hosed,  be- 
cause on  other  g;rounds  the  judgment  ai^eal- 
ed  from  was  reversed.  The  court  in  the  final 
disposition  of  the  case  determined  that  the 
bank,  which  was  the  mortgagee  defoidant  in 
tiie  divorce  suit,  was  a  necessary  tmrty  to 
the  accounting.  "Its  mortgage  is  recognized 
as  valid  In  the  judgment,  and  no  decree  could 
properly  be  entered  determining  what  sums 
had  been  paid  to  it  by  the  defendant  Ketdi- 
um,  or  giving  priority  to  the  alimony  or 
suit  money  in  the  absence  of  the  bank." 
Cummlngs  v.  Cummlngs,  75  Cal.  434,  17  P»c 
442.  Mr.  Justice  McFarland  concurred  spe- 
cially in  the  bank  dedsloa,  saying: 

"The  only  proper  parties  to  a  divorce  «oit 
are,  generally,  the  husband  and  wife." 

His  statement  is  fundamental,  bat  under 
the  rule  of  the  Kashaw  Case  and  In  tiw 
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Conuiilnga  Case,  wbere  It  ia  charged  tbe  tans^ 
bandldis  conveyed  the  community  property, 
the  grantee  may  be  a  proper  party,  as  a  third 
party  may  be  a  proper  party  under  certain 
ottier  circumstances.  Tbe  appellant  In  the 
closing  brief  refers  to  the  special  concurring 
opinion  of  Mx.  Justice  McFarland  in  the 
Cummlngs  Case.  In  another  part  of  his  con- 
curring opinion,  tbe  learned  Jostlce  said: 

"If,  when  such  a  suit  has  been  commenced, 
or  la  about  to  be  commenced,  one  of  the  par- 
tiea  having  auch  suit  in  view  colludes  with  a 
third  party  with  Intent  to  cover  up  community 
property,  such  third  party  may,  perhaps,  be 
made  a  defendant  for  the  purpose  of  keeping 
the  property  in  statu  quo  until  after  the  de- 
termination of  the  action."  Cummings  v.  Cum- 
mlngs, 75  CaL  442,  17  Fac.  442,  446. 

Mr.  Justice  McFarland,  after  tlie  dedsion 
of  Cummlngs  v.  Cummlngs,  said: 

"The  very  purpose  of  alimony  in  such  a  case 
is  to  give  support  to  the  wife  and  to  enable 
her  to  conduct  her  side  of  the  litigation  pending 
the  trial  of  the  issues  made  by  the  pleadings." 
Storke  v.  Storke,  99  Cal.  621,  34  Pac.  330. 

[7]  The  husband  cannot  pnt  his  separate 
pr(q>erty  out  of  his  hands  for  the  purpose  of 
defeating  his  wife  in  an  anticipated  applica- 
tion for  alimony.  Murray  t.  Murray,  115 
Cal.  266,  47  Paa  87,  37  L.  B.  A.  626,  66  Am. 
St.  Rep.  87.  Counsel  for  the  appellant  state 
there  is  a  broad  distinction  between  suits  for 
divorce  and  for  support  Neither  argument 
nor  citation  of  authority  is  presented  upon 
this  claimed  distinction.  It  does  not  exist 
Under  tbe  broad  equitable  powers  of  the 
court,  and  in  applying  tbe  provisions  of  the 
Civil  Code  sections  to  which  reference  has 
been  made,  the  rule  announced  in  Easbaw  y. 
Kasbaw  must  be  held  to  extend  to  transfers 
of  separate  property  where  there  la  no  com- 
munity property. 

In  regard  to  the  claim  that  the  suit  in  so 
far  aa  it  affected  the  appellant's  interest  in 
real  property  was  within  the  provisions  of 
section  392  of  the  Code  of  Civil  Procedure,  In 
a  similar  case  where  the  same  question  arose 
as  to  an  alleged  fraudulent  conveyance  of 
community  property,  the  Supreme  Court  held 
that  section  does  not  apply,  saying: 

"The  object  of  the  action,  however,  was  not 
■imply  to  procure  the  cancellation  of  the  deed 
and  reconveyance  of  the  property.  Another  and 
probably  much  greater  object  was  to  secure  a 
dissolution  of  the  bonds  of  matrimony,  and,  so 
far  as  this  last  matter  was  the  subject  of  the 
action,  the  proper  county  for  the  trial  thereof 
was  the  county  of  the  defendant's  residence.  It 
has  been  held  here  that  if  real  and  personal  ac- 
tions are  Joined  In  the  same  complaint  the  case 
falls  within  section  395  of  the  Code  of  Civil 
Procedure,  and  must  be  tried  in  the  county  of 
defendant's  residence."  Warner  v.  Warner,  100 
Cal.  11,  34  Pac.  523. 

In  that  case  the  plaintiff  wife  was  a  resi- 
dent of  San  Bemardina    Tbe  real  property 


was  also  in  that  county.  F.  R.  'Wariiei^<'^as 
Joined  as  the  alleged  fraudulent  granted 'dl^ 
C.  A.  Warner,  the  husband.  The  defendants 
sought  to  have  the  suit  removed  to  their  place 
of  resldenoe.  The  case  was  decided  upon  the 
construction  of  section  128  of  the  Civil  Code^ 
requiring  the  residence  of  the  plaintiff  In  the 
county  in  which  the  action  is  commenced,  and 
sections  395  and  897  of  the  Code  of  Civil 
Procedure,  requiring  personal  actions  On  mo- 
tion to  be  transferred  to  the  place  of  resi- 
dence of  the  defendants.  Both  defendants 
joined  in  the  motion.  Here  the  motion  Is 
made  on  bdialf  of  one  only  of  the  defendants. 
The  plaintiff  'in  that  case  insisted  upon  the 
trial  of  the  action  in  tbe  county  where  the 
real  property  was,  and  which  was  her  place 
of  residence.  The  court  determined  that  it 
was  a  personal  action  falling  within  section 
395,  Code  of  Civil  Procedure,  and  not  a  local 
one  under  section  392,  Code  of  Civil  Proce- 
dure, and  said  the  alleged  fraudulent  grantee 
"might  perhaps  have  insisted  upon  the  action 
being  retained  in  the  county  of  San  Bernar- 
dino for  trial."  The  statement  of  what  War- 
ner might  perhaps  have  Insisted  upon,  If  not 
at  variance  with  tbe  matter  decided,  did  not 
establish  a  rnle  of  law  contrary  to  the  con- 
clusions reached  on  this  appeal. 
The  order  appealed  from  is  affirmed. 

We  concur:    LAMODON,  P.  J.;  HAVEN,  J. 


BAMBRIDGB  v. 


(41  Cal.  A»P.  at) 
ORANB.    (Civ.  2692.) 


(District  Court  of  Appeal,  First  District  Divi- 
sion 1.    California.    May  23,  1919.    Re- 
hearing Denied  June  21,  1919.) 

1.  Factobs  «=>43— Nbouoenck— Bubdbk  or 
Pnoor. 

In  an  action  by  a  merchandise  dealer  against 
a  commission  merchant  to  recover '  damages 
claimed  to  have  been  suffered  through  negligence 
of  defendant  in  the  dispatch  of  the  cablegram  as 
to  the  price  of  an  article,  the  burden  of  estab- 
lishing that  the  cablegram  was  so  negligently 
worded  as  to  mislead  him  was  upon  the  plaintiff. 

2.  Factobs  «=s43— NsauaBRCK  or  SVfkoroB— 

SUFTICISNCT  or  EVIDBNOK, 

Evidence  held  insufficient  to  establish  negli- 
gence on  the  part  of  the  sender  in  the  wording 
of  the  cabl^ram. 

8.  Factobs  9=9l4— Neoliobnob  or  Factob— 
Infobuation  by  Cableobak.  ' 

In  action  by  a  merchandise  dealer  against 
a  commission  merchant  to  recover  damages 
claimed  to  have  been  suffered  through  negli- 
gence of  defendant  In  wording  a  cablegram,  the 
message  should  be  read  as  a  whole  and  in  light 
of  relations  of  parties  and  circumstances  snr* 
rounding  transaction. 
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Appeal  from  Superior  Conrt,  City  and  Comi- 
ty of  San  Franclsoo,  James  M.  Trontt,  Judge. 

Action  by  George  B^mbridge  against  Doug- 
las B.  Crane,  doing  business  under  the  firm 
name  of  Wigbtman  &  Crane.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

P.  A.  Bergerot  and  A.  P.  Dessouslavy,  both 
of  San  Francisco,  for  appellant 

Ooodfellow,  Eelis,  Moore  &  Orrick,  of  San 
Francisco,  for  respondoit. 

RICHARDS,  J.  Plaintiff  brought  this  ac- 
tion against  the  defendant  for  the  purpose 
of  recovering  from  him  the  sum  of  $1,091.35, 
the  amount  of  damages  claimed  to  tiave  been 
sufTpred  by  him  through  the  negligence  of  de- 
fendant, consisting  in  the  dispatch  of  a  cable- 
gram to  plulutlff  by  reason  of  which  he  made 
certain  purcliase  of  copra  for  shipment  to 
San  Francisco  and  which  he  was  comiielled 
to  sell  at  a  loss.  Tlie  court  gave  Judgment 
In  favor  of  the  defendant,  and  the  plaintiff 
appeals. 

The  essential  facts  upon  which  the  con- 
troversy deitends  are  uncontradicted,  and 
may  be  stated  as  follows:  The  plaintiff  Is  a 
men-hunt  of  Tahiti,  dealing  In  copra  and 
other  articles,  and  the  defendant  is  a  com- 
mission merchant  of  San  Francisco.  The 
business  relations  of  the  parties  were  Ini- 
tiated by  a  letter  from  plaintiff  to  defend- 
ant, dated  November  18,  1015,  in  which  the 
defendant  was  invited  to  communicate  to  the 
plaintiff  the  terms  upon  which  business  could 
be  carried  on  between  them,  Including  the 
sale  on  commission  by  defendant  of  ship- 
ments of  copra  to  be  made  by  plaintiff.  This 
letter  was  replied  to  by  letter  of  December 
8,  1915,  In  which  the  defendant  stated  the 
terms  and  conditions  upon  which  he  would 
engage  In  the  business  Indicated.  In  tills 
tetter  the  defendant  wrote: 

"We  will  by  all  steamers  keep  yon  advised 
of  the  current  rate  for  this  article  (copra). 
•  •  •  If  yon  have  anything  to  offer  you  can 
■end  us  a  wirelnas  by  means  of  the  steamer,  and 
we  can  offer  yon  a  piice  providing  yon  will 
name  a  definite  quantity  with  date  of  ship- 
ment." 

Thereafter  several  Bhlpmenta  were  made 
and  sold  and  the  proceeds  duly  accounted 
for,  the  business  being  done  principally  by 
correspondence.  In  the  course  of  this  cor- 
resiiondence  plaintiff  requested  defendant  to 
keep  him  Informed  of  the  price  at  which  his 
shipments  of  copra  were  disposed  of.  and  also 
of  the  market  price  at  San  Francisco  of  that 
article.  Thus  In  one  of  bis  letters  plaintiff 
writes: 

"Soon  as  you  will  sell  the  copra  please  send 
me  a  roessaKe  via  Awanui  to  Papeete  aa  we 
have  a  receiving  wireless  station,  and  to  let  me 
know  the  rate  per  pound,  as  I  will  always  be 
buying  some  more  to  prepare  another  next  ship- 
ment.  •    •    •    Ion  will  not  forget  to  send  me 


a  cable  every  time  that  the  rate  of  copra  will 
change  in  order  for  me  to  buy  accordingly." 

In  reply  to  this  letter  the  defendant  wrote: 

"Regarding  your  request  for  information,  w* 
have  to-day  sent  you  the  following  cablegran: 
'Copra  Maitai  five  half  cents  Frisco,'  and  wa 
trust  that  same  will  be  entirely  intelligible  to 
you.  It  mean*  that  we  have  sold  your  copra  per 
s.  B.  'Maitai'  at  6^  cents  per  pound  delivmd 
on  wharf  San  FVancisco.  We  have  taken  the 
matter  up  of  further  cables  with  your  brother, 
and  he  is  writing  yon  in  the  premiaea.  For 
your  information  we  would  say  that  we  think 
your  request  is  a  very  unusual  one  and  one 
which  will  mean  a  great  expense  to  yon  as  the 
price  of  copra  is  changing  daily.  Rest  aagored 
that  we  will  keep  you  advised  of  material  chang- 
es in  the  market." 

On  January  14,  1018,  plaintiff  wrote  to  de- 
fendant as  follows: 

"*  •  •  I  have  received  your  cable  <rf  die 
7th  Inst  saying  that  'Copra  Slaitai  5^  cents,* 
for  which  I  thank  you.  You  will  not  forget  to 
send  another  cable  when  this  lot  will  be  sold" 
(referring  to  a  shipment  of  which  defendant 
was  then  being  advised)  "and  to  notify  me  every 
time  that  change  of  rate  will  occur.'' 

On  February  2d  the  defendant,  having  sold 
a  shipment  of  copra  by  steamship  Moana  at 
the  rate  of  6  cents  per  pound,  wrote  plaintiff: 

"We  have  sold  same  at  the  high  price  of  six 
cents  per  pound,  and  on  the  Slst  ult.  we  sent 
yon  the  following  cablegram:  'Copra  Moana 
sue'" 

On  Febrnaiy  IStli  the  plaintiff  wrote  to 
defendant: 

"  •  •  •  Ton  win  receive  by  bearer  747  bam 
(21.666  kg.)  of  copra  for  which  I  will  call  your 
usual  attention.  Please  send  me  a  cablegram  as 
usual.  Your  wireless  message  "Copra  Moana 
six*  has  not  been  received.    *    •    •  •> 

In  a  letter  of  March  11th  the  plaintiff  ad> 
vised  defendant  of  another  shipment  of  copra, 
and  in  that  letter  said: 

"I  am  sending  to  different  fruit  dealers  soma 
alligator  pears,  and  as  you  will  send  me  a  rabis 
for  the  copra  as  usual  I  will  instruct  my  broth- 
er to  gee  you  for  to  add  on  your  cable  the  ap- 
proximate net  proceeds  obtained  per  case  of 
fruit.  For  example  "pear  six'  will  mean  that 
pears  have  been  sold  at  about  aix  dollars  a 


On  April  26tb  defendant  wrote  plaintiff  aa 
follows: 

"•  *  •  On  March  29th  we  cabled  yon  aa 
follows:  'Pears  six  copra  Republic  Moana  six 
one-half.*  •  •  •  We  trust  to  receive  ship- 
ment of  copra  from  you  by  next  steamer.  This 
article  is  quoted  to-day  in  this  market  at  6)6 
cents  per  pound.'* 

On  May  8th  the  plaintiff  wrote  to  defend- 
ant: 

"  •  •  •  I  note  that  yon  have  sold  my  two 
ahlpmenta  of  s.  s.  Republic  and  Moana  at  6% 
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eanta  par  ponad,  wbich  I  oonaider  rather  low, 
■a  new*  has  arrived  here  by  the  aame  steamer 
saTing  that  Moana  copra  has  been  sold  for  seven 
cents.  •  •  •  Please  at  all  times  inform  me  of 
the  prospects  of  copra  in  order  for  me  to  be 
kept  in  the  track.  I  do  not  mean  to  send  me 
cable  often,  bnt  from  time  to  time  and  also 
write  me  tuOj." 

On  May  24th  defendant  wrote  plaintilT: 

"  •  *  •  We  will  follow  your  instructions 
as  to  keeping  you  advispd  both  by  mail  and 
cable  of  the  conditions  here.  We  have  to-day 
sent  you  the  following  cablrgram:  'Moana  seven 
cents,'  from  which  you  will  understand  that  we 
have  sold  this  cargo  at  seven  cents  per  pound." 

On  June  3d  plaintiff  wrote  defendant: 

.  "In  order  to  save  cable  expense  regarding  the 
Inaiirance  of  qopra  can  you  arrange  with  some 
Insurance  house  in  advance  to  pay  the  insurance 
at   the  arrival  of  the  copra  in  Saa  Francia- 

On  Jane  20tb  tbe  defendant  sent  the  fol- 
lowing cablegram  to  the  pluintiff: 

"Maitai  six  one-half  sold  yours  to  arrive  six 
three-quarters." 

On  June  3d  plaintiff  wrote  to  defendant: 

.**•*•  I  am  shipping  you  by  bearer  1,5!.30 
■mall  and  147  large  bugs,  reprt'seutiiig  about 
Ba  tons  of  copra.  *  * '  *  A  wireless  message 
ai  usual  will  be  appreciated." 

It  Is  the  cablegram  of  June  20tli.  reading, 
"MnltuI  six  one-balf  sold  youra  to  arrive  alx 
tliree^uarters."  about  which  tills  voiitro- 
Tensy  revolves,  the  plaintiff  contending  that 
be  could  only  understauu  it  to  mean  that  the 
plaintiff  iiud  sold  defendant's  slilpineut  \>et 
•leainsbip  Maitai  at  (SV&  cents  per  iwuiid,  and 
that  be  had  sold  the  next  sblpiueiit  tluit  plain- 
tiff would  make  (although  the  defendant  had 
Dot  been  advised  of  any)  at  6%  centa  |ier 
pound,  and  tliat,  acrordlngly,  after  Its  receipt 
be  purchased  for  shipment  to  San  Fram-lHco 
a  quantity  of  copra  at  prices  which  wnnid 
bave  netted  him  a  prodt  if  sold  in  Sao  i'><in- 
ciwo  at  6%  cents  per  pound,  but  from  which 
be  suffered  a  Inm  upon  Its  sale  at  6%  rents. 
On  the  other  hand,  the  information  Intended 
by  the  defendant  to  be  conveyed  to  the  plain- 
tiff was  that  the  general  price  for  copra  ar- 
riving at  tbe  |>ort  of  Siaii  {■''rauclsco  on  the 
ateaniMhip  Maitai  was  6V^  cents  a  [)ound, 
it'herens  be  hud  sold  the  plaintiff's  copra 
■blpiH^  on  that  vessel  to  arrive  at  6%. 

11-31  Tbe  burden  of  establlshiug  that  this 
cablegram  was  so  negligently  warded  as  to 
mlMleud  him  was  upon  the  plaintiff:  and  we 
are  clearly  of  the  opinion  that  the  conclusion 
of  tbe  trial  court  that  be  had  not  sustained 
this  burden  is  correct  Tlie  parties  were 
agreed  that  the  expense  of  cabling  made  it 
advisable  and  even  necessary  when  using  this 
means  of  commnnication  to  l>e  very  sparing 
of  words.    Tbe  practice  thus  adopted,  bow- 


munleatloDa  ambignona,  which,  in  turn,  ne- 
cessitated canticm  in  arriving  at  their  mean- 
ing. The  main  argument  of  the  appellant  to 
establish  the  defendant's  negligence  in  em- 
ploying the  language  of  tlie  cablegram  of 
June  20th  In  order  to  convey  to  tbe  plaintiff 
tbe  information  that  the  general  price  of 
copra  arriving  on  the  Maitai  was  6%  cents, 
and  that  the  plaintiff's  lot  to  arrive  thereon 
had  been  sold  before  arrival  at  6%  cents,  is 
tbat  in  previous  cablegrams  the  name  of  a 
vessel  followed  by  a  price  had  been  used  to 
convey  tbe  information  that  the  plaintiff's 
shipment  by  tbat  steamer  hnd  been  sold  for 
the  price  named ;  that,  accordingly,  be  could 
only  understand  the  tirst  pnrt  of  the  m«»ssage 
of  June  20th,  "Maitai  six  and  one  half  cents," 
to  mean  that  his  sblpnieut  on  that  vessel  bad 
been  sold  by  defendant  for  0^  cents,  and 
that  having  thus  interpreted  the  Hrst  part  of 
tbe  message  be  was  natunilly  led  to  h<>lleve 
tbat  the  remaining  pnrt,  to  wit.  "sold  yours 
to  arrive  6%,"  was  that  defendant  had  sold 
plaintitrs  next  shipment  at  n%.  But  it  ap- 
pears to  us,  considering  all  tbe  clrcumstHtices 
of  the  case,  that  the  cablegram  was  plainly 
8n8c«])tible  of  tbe  meaning  that  the  defend- 
ant Intended  It  to  convey  and  which  It  very 
aptly  does  convey.  Tbe  mesiiage  should  be 
read  as  a  whole  and  in  tbe  light  of  tbe  re- 
lations of  the  parties  and  the  drcumstnnces 
surrounding  the  transaction.  The  plaintiff 
had  requested  tbe  defendant  to  supply  him 
not  only  with  information  as  to  the  price  at 
which  his  particular  shipments  were  sold, 
but  also  tbe  market  price  geuenilly.  He  bad 
also  rei-ently  complained  to  the  defendant 
that  a  shipment  made  by  him  i>er  ateninshlp 
Mnana  had  been  sold  at  6H  cents,  while  the 
general  price  of  copra  by  that  steamer  was 
7.  A  third  fact  rendering  the  meaning  at- 
tributed by  the  plaintiff  to  the  cablegram  ex- 
tremely improbable  was  tbat  the  defendant 
bad  never  .vet  sold  for  tbe  plaintiff  a  ship- 
ment of  copra  before  he  bad  been  advised  of 
Its  quantity  and  the  vessel  by  whii-h  If  was 
made:  and,  moreover,  the  defendant  In  his 
llrst  letter  to  pinintlff  at  tbe  Inception  of 
their  business  relations  had  stated: 

"If  you  have  anything  to  offer  yon  can  send 
us  a  wireless  by  means  of  the  stenmer.  snd  we 
can  offer  you  a  price  providing  ynii  will  name  a 
definite  quantity  with  date  of  shipment." 

The  shipment  by  steamship  Maitai  was 
the  last  one  nf  which  defendant  hnd  lieen  ad- 
vised at  the  time  of  the  dlsputcb  of  hla  cable 
mes.sage.  These  conslderiitlons  nil  tended  to 
negative  the  meaning  attributed  by  tbe  plain- 
tiff to  tbe  message,  as  dn  also  certain  words 
of  tbe  message  itself.  Thus  tbe  words  "sold 
yours  to  arrive"  are  plainly  antithetical  to 
the  previous  words.  If,  In  fact,  the  message 
ineant  that  tbe  plaintlflTs  copra  shipped  by 
the  Maitai  bad  been  sold  by  the  defendant 
for  6  cents  per  pound,  and  the  shipment  to 


ever,  tended,  of  course,  to  render  such  com-   be  made  by  tbe  following  vessel  at  6fi,  the 
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words  "floVi-youitf'  -were  entirely  snperflnoiu, 
and  snperfiulty  was  the  last  tblng  to  be  ex- 
pected In  a  cablegram  of  this  nature.  So  far 
from  the  defendant  being  negligent  in  the 
dispatch  of  this  message,  the  negligence,  If 
any,  was  nixin  the  part  of  the  plaintiff  in  con- 
stmlng  it  as  he  did. 

Having  thus  arrived  at  the  conclusion  that 
the  plalntUTs  proof  failed  to  establish  any 
negligence  on  the  part  of  the  defendant.  It 
Is  unnecessary  to  consider  the  further  ques- 
tion discussed  in  the  briefs  as  to  the  proper 
calculation  of  the  amount  of  the  damage. 

For  the  reasons  given,  the  judgment  is 
aiBrmed. 

We  concur:  WASTB,  P.  J.;  MOURSB; 
Judge  pro  tem. 


Ex  parte  MASTEIBSON.    (Cr.  861.) 

(District  Court  of  Appeal,  First  District  Di- 
vision 1,  California.    June  2,  1019.) 

HtHEAB  COBPCS  «=>92(1)— SCOPK  OF  REVIEW. 

In  a  habeas  corpus  proceeding,  court  will  not 
go  behind  the  record  of  the  Judgment  under  re- 
view. 

Petition  by  Thomas  X  Masterson  for  writ 
of  habeas  corpus.    Petition  denied. 

niomas  J.  Masterson,  in  pro.  per. 

PER  CUBIAM.  The  petition  filed  in  above 
matter  is  not  in  proper  form;  the  record 
brought  here  is  not  authenticated,  and,  as- 
suming it  to  be  correct,  the  court  will  not  go 
behind  the  record  of  the  Judgment 

The  petition  Is  denied. 


(41  Cal.  App.  400) 

MBBKER  V.   SPENCER  et  aL     (Civ.  2648.) 

(District  (3ourt  of  Appeal,  Second  District,  Di- 
vision 1,  California.    June  6,  1919.) 

1.  DxEns  «s>66(2}— Dklivebt— NECzssriT  or 

Intent  to  Pakt  wrrn  Title. 
An  essential  to  a  valid  delivery  of  a  deed 
is  that  grantor  should  have  intended  finally  to 
part  with  title. 

2.  Deeds  «=>a08(l)—DELiVEBT— Evidence. 

In  a  suit  to  qniet  title,  evidence  that  the 
notaiy  banded  plaintiff  the  deed  from  her  hus- 
band without  express  authority  from  her  hus- 
band but  in  his  presence,  that  at  the  game  time 
the  notary  handed  the  husband  a  deed  for  her 
property,  but  that  both  parties  thereafter  treat- 
ed the  property  as  though  it  had  not  been  deed- 
ed, plaintiff  selling  that  which  she  deeded  to 
husband  and  after  his  death  listing  that  deeded 
to  her  as  part  of  his  estate,  heid  to  sustain  fi 
finding  that  there  was  no  delivery  of  the  deed  to 
plaintiff. 


Appeal  fran  Superior  Court,  San  Diego 
County;  O.  N.  Andrews,  Judge. 

Action  by  Carrie  A.  Deuress  Meeker 
against  Wilbur  S.  Spencer  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Andrews  it  Wright,  of  San  Diego,  for  appel- 
lant 
Luce  ft  Lnce^  of  San  Diego,  for  respondents. 

SHAW,  J.  Action  to  quiet  title.  The  com- 
plaint in  the  usual  form  in  such  cases  and 
filed  on  March  31,  1915,  alleged  that  plaintiff 
Is  now,  and  for  a  long  time  has  been,  the  own- 
er of  lot  O,  block  40,  Horton's  addition  to  the 
city  of  San  Diego,  as  to  which  defendants, 
though  having  no  title  or  estate  therein^ 
wrongfully  and  without  right  claim  an  inter- 
est; followed  by  the  usual  prayer  that  de- 
fendants be  required  to  set  forth  the  nature 
of  their  claims,  and  that  it  be  decreed  that 
they  have  no  title  or  claim  to  the  lot  The 
answer,  in  addition  to  denials  of  plaintifra 
allegations  alleged  that  William  A.  Deuress, 
deceased,  was  at  the  time  of  his  death  in  pos- 
session and  the  owner  of  the  premises  de- 
scribed in  the  complaint  and  that  his  legal 
heirs,  one  of  whom  was  defendant  Taylor, 
were  the  owners  thereof,  subject  to  the  rights 
of  Wilbur  S.  Spencer,  as  administrator  of 
the  estate,  and  entitled  to  possession  thereof ; 
followed  by  a  prayer  for  a  decree  in  their 
favor. 

The  court  found:  First  that  plain tlfr  was 
not  then,  nor  at  the  ctHnmencemoit  of  the 
suit  owner  of  or  entitled  to  the  property. 
Second,  that  the  claim  of  defendants  Wilbur 
S.  Spencer  as  administrator,  and  ECatherlne 
Taylor  as  heir  of  William  A.  Deuress,  de- 
ceased.  Is  not  without  right  but  that  said  de- 
fendants have  right  title,  and  Interest  In  said 
land  and  every  part  thereof.  TMrd.  that  the 
legal  heirs  of  William  A.  Deuress,  deceased, 
are  the  ^  owners  of  the  premises,  subject  to 
the  administration  of  said  estate  by  said  de* 
fendant  WUbur  8.  Splicer  as  administrator 
thereof;  followed  by  a  conclusion  of  law  in 
favor  of  said  defendants,  upon  which  Judg- 
ment was  entered  in  accordance  therewith. 

Plaintiff,  claiming  that  the  evidence  is  In* 
sufficient  to  support  these  findings,  has  ap- 
pealed from  the  Judgmoit 

Plaintiff  at  the  trial  founded  her  dalm  of 
title  to  the  property  upon  a  deed  to  her  made 
by  William  A.  Deuress  on  the  8th  day  of  May< 
1887,  which  die  says  her  decieased  husband, 
at  the  date  of  Its  execution,  delivered  to  her. 
That  the  deed  was  signed  and  acknowledged 
by  the  husband  admits  of  no  controversy. 
The  facts  and  circumstances  touching  the  de- 
livery of  the  deed  are  that  on  the  day  men- 
tioned plaintiff  and  her  then  husband  went 
to  the  office  of  a  notary  public,  before  whom 
three  deeds  were  signed  and  acknowledged, 
one  of  which  was  a  deed,  signed  by  both  par- 
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tate  therein  described  to  the  defendant  Kath' 
erine  Taylor,  stepdanghter  of  plaintiff;  an- 
other was  a  deed  by  plaintiff  purportlngr  to 
convey  certain  property  standing  of  record 
In  her  name  to  her  husband  William  A.  Denr- 
ess;  and  the  otlier  was  a  deed  from  plaln- 
tUTs  husband  to  herself  purporting  to  convey 
the  property  involved  in  this  controversy  and 
as  to  which  the  notary  testlfled  that,  after  It 
was  executed,  he,  without  any  express  au- 
thority so  to  do  from  the  grantor,  but  of  his 
own  volition,  handed  It  to  plalntlft,  saying, 
"Here,  Mrs.  Deureas,  I  deliver  to  you  the 
deed  to  this  property,"  and  she  took  it  Mr. 
Deoress  picked  up  the  other  deeds,  and  he  and 
his  wife  went  away.  Plaintiff  says  they  took 
the  deeds  to  their  home,  where  all  three  of 
tbem  were  together  placed  In  a  trunk  which 
tbe  husband  and  wife  used  in  common.  At  the 
trial,  occurring  some  18  years  later,  she  tes- 
tlfled that,  while  she  thought  she  had  seen 
the  deed  after  it  was  placed  in  the  trunk,  she 
was  not  certain.  At  all  events,  after  a  dill- 
^nt  search  therefor,  she  was  unable  to  find 
it..  She  did  not  record  it  for  the  reason  that 
her  busbond  wished  to  sell  the  property.  The 
deed  made  to  Mrs.  Taylor  was,  a  few  weeks 
after  its  execution,  taken  from  the  trunk  by 
Mr.  Deuress  and  destroyed.  Although  she 
found  the  deed  made  by  her  to  tbe  husband, 
she  did  not  inventory  the  property  wbicb 
It  purported  to  convey  as  that  of  the  es- 
tate, but,  after  tbe  decease  of  her  husband, 
sbe  sold  and  conveyed  it  as  her  own  property, 
which  fact  appeared  of  record.  Her  reason 
for  making  tbe  deed  to  him  was  that  she 
wanted  falm  to  have  the  property  In  case  of 
her  death,  but  as  to  the  property  In  dispute, 
deed  to  which  she  claims  was  delivered  to 
her,  tbe  reason  for  so  doing  was  the  desire  of 
the  husband  to  secure  payment  of  money 
which  she  had  loaned  to  him.  Other  evidence 
In  favor  of  plaintiff  was  the  testimony  of  a 
witness  to  the  effect  that  Mr.  Deuress  bad 
pointed  out  this  lot  to  bim,  saying  "that  was 
one  of  his  lots,"  but  that  he  had  given  his 
wife  a  deed  to  it. 

[1, 21  The  one  essential  to  a  valid  delivery 
of  Uie  deed  in  question  is  that  the  grantor 
should  have  Intended  to  finally  part  with  the 
title  (Kice  v.  Carey,  170  Cal.  748,  151  Pac. 
135 ;  Williams  v.  Kldd,  170  Cal.  831,  151  Pac. 
1,  Ann.  Cas.  1916E,  703),  and  this  is  a  ques- 
tion of  fact  to  be  determined  from  all  the  evi- 
dence and  circumstances  of  tbe  transaction, 
together  with  reasonable  inference  which  the 
court  Is  entitled  to  deduce  therefrom.  In  the 
Instant  case,  while  tbe  evidence  is  not  only 
meager  and  unsatisfactory  In  support  of 
plaintiff's  contention,  it  appears  that  the  only 
act  upon  which  delivery  of  the  deed  is  based 
is  that  of  the  notary  who,  of  his  own  motion 
and  without  authority  so  to  do,  banded  the 
deed  to  plaintiff.  Conceding  tbe  act  done 
with  tbe  husband's  assent,  a  like  delivery  of 
tbe  deed  executed  by  plaintiff  was  made  to 
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which  purported  to  convey  tbe  real  es-  f  the  husband,  and  this  as  shown  by  her  ownr 

testimony  and  act  In  thereafter  selling  tbe 
prox>erty,  was  not  Intended  as  a  transfer  of 
the  title  wbicb  the  deed  purported  to  convey. 
The  exchange  of  deeds  so  made  constituted 
cme  transaction,  and  it  Is  a  fair  Inference 
from  the  drcnmstances  shown  that  the  pur- 
pose of  the  husband  In  executing  the  deed  to 
bis  wife  was  identically  tbe  same  .as  that  bad 
by  the  wife  in  executing  a  deed  to  him  of  her- 
property,  namely:  That,  retaining  control 
over  tbe  Instmrooit  during  bis  life,  it  should. 
If  not  destroyed,  become  operative  In  event  of 
his  death. 

At  the  trial  it  further  appeared  that  plain- 
tiff was  the  widow  of  William  A.  Deuress,  de- 
ceased, who  died  on  tbe day  of ,  ■ 

1912,  at  which  time  the  property  In  question 
stood  of  record  in  his  name ;  that  on  October 
11, 1912,  sbe  was  appointed  administratrix  of 
his  estate  by  tbe  superior  court  of  San  Diego 
county,  and  as  such  administratrix  she,  on 
Mardi  7, 1913,  filed  an  Inventory,  duly  verified 
by  her,  wherein  she  described,  among  other 
pr(q;>er^  of  tbe  estate,  tbe  lot  in  question, 
which  was  appraised  at  the  sum  of  $40,000. 
On  September  2,  1913,  she,  as  widow  of  said 
deceased,  filed  a  petition,  alleging  the  total  es- 
tate of  deceased,  which  Included  the  lot 
in  question,  was  of  tbe  value  of  $65,237, 
and  asking  for  an  allowance  of  $250  per 
month  to  be  made  to  her  as  widow  of 
said  deceased,  which  allowance  was  duly 
made.  There  was  also  filed  by  her  a  petition 
for  an  order  of  sale  of  said  property  for  the 
purposes  of  paying  tbe  expenses  of  adminis- 
tration and  tbe  widow's  allowance,  which  not 
being  made,  tbe  court,  upon  her  application, 
authorized  her  to  negotiate  a  mortgage  nptm 
the  property  in  the  sum  of  $10,000  for  said 
purpose.  Her  first  annual  account,  duly  ver- 
ified, was  filed  March  30, 1914,  which  Included 
rents  received  from  said  property  by  her  as 
such  administratrix,  and  tbe  payment  to  her 
of  said  widow's  allowance  from  June  16, 1912, 
to  March  16, 1914,  amounting  to  $5,250,  which 
account  was  duly  allowed  by  tbe  court.  On 
July  10,  1914,  she  filed  a  final  account  and 
petition  for  dlstrlbutlcii  and  discharge,  which 
exhibited  the  fact  that  she  had  borrowed  $10,- 
000  secured  by  mortgage  upon  the  property,  as 
per  order  of  tbe  court,  and  had  paid  balance 
due  on  account  of  widow's  allowance  and  oth- 
er expenses  of  $6,432.12,  and  showing  that  a 
further  amount  was  due  to  her  as  the  widow 
of  deceased,  from  March  16, 1914,  to  July  16, 
1914,  in  the  sum  of  $1,000.  And  also  by  said 
petition  showing  that  all  of  tbe  property,  in- 
cluding tbe  lot  in  question,  was  community 
estate  of  herself  and  said  deceased,  and  ask- 
ing that  the  same  be  distributed  to  herself  as 
widow,  and  defendant  Kattaerlne  Taylor,  as 
sole  heirs  of  deceased.  On  August  3,  1014, 
prior  to  the  court  acting  upon  her  petition  for 
settlement  of  her  final  account  and  distribu- 
tUm  of  said  estate  as  therein  asked,  sbe  tett- 
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dered  ber  restgiiatton  as  administratrix 
of  the  estate,  upon  acceptance  of  which 
and  the  appointment  of  Wllbar  S.  Spencer  as 
administrator  thereof,  she  instituted  this  ac- 
tion. As  thus  shown,  Iier  acts  in  regard  to 
fhe  property  are  wholly  Inconsistent  with  the 
claim  asserted,  bnt  fully  support  the  theory 
that  the  deed  under  consideration,  like  the 
one  by  Mr  executed  to  the  husband,  was  not 
intended  as  a  present  transfer  of  title,  but 
rather  in  the  nature  of  testamentary  disposi- 
tion of  the  property. 

Under  our  view  that  the  evidence  supports 
the  findings  complained  of,  we  deem  it  unnec- 
essary to  discuss  the  question  of  estoppel 
based  upon  the  fact  that  she,  upon  represen- 
tation that  this  property  in  value  constituting 
nearly  two-thirds  of  the  estate,  obtained 
18.600  as  widow's  allowance,  together  with 
fees  for  administering  thereon. 

The  Judgment  is  affirmed. 

We  concux:    CONRET,  P.  J.;  JAMES,  J. 


ta  Cal.  App.  t97) 

GERMAW  RKKD  ft  PLANT  CO.  v.  JUS- 
TICE'S COrnT  OF  NO.  2  TP.,  IN  AND 
FOR  MERCED  COUNTY  et  aL    (Civ.  2951.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  Jane  6,  1919,  Rrhearing 
Denied  by  Supreme  Court  Aug.  4,  1919.) 

PsoBTBrnoN  «=33(2)— Rkioedt  bt  Afpkai,. 

Conceding  that  the  service  of  a  lummona 
out  of  the  county  was  insufflcient  to  vest  a  jus- 
tice court  with  Jurisdiction,  the  defendant's 
remedy  was  by  an  appeal  to  the  superior  court, 
and  Issuance  of  a  writ  of  prohibition  by  the 
superior  court  was  not  JustiQcd,  under  Code 
Civ.  Proc.  {  1103,  the  action  being  a  simple 
one  on  account  for  goods  and  merchandise  sold, 
and  an  appeal  being  a  plain,  speedy,  and  ade- 
quate remedy. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Grant  Jackson,  Judge. 

Petition  by  the  Germain  Seed  &  Plant  Ck>m- 
pany  for  a  writ  of  prohibition  commanding 
tbe  Justice's  Court  of  No.  2  Township,  in 
and  for  the  County  of  Merced,  Cal.,  and 
Frank  n.  Farrar,  as  Justice  of  the  peace  of 
said  township,  to  desist  from  proceeding 
with  the  trial  of  an  action.  From  an  order 
granting  the  .wilt,  defendants  appeal.  Re- 
versed. 

Croop  ft  Croop,  of  Merced,  for  appellants. 
Earl  E.  Sidebottom,  of  Los  Angeles,  for 
respondent. 

SHAW,  J.  As  disclosed  by  the  record 
herein,  one  T.  A.  Griffin  instituted  a  suit  In 


the  Justice's  omirt  of  No.  2  ioicrashlp^  Merced 
connty,  against  the  plaintiff  herein,  whicb 
is  a  corporation  having  Its  principal  place 
of  business  In  the  city  of  Los  Angeles,  to 
recover  on  an  account  for  goods  and  mer- 
chandise sold  and  delivered  in  the  city  of 
Merced,  county  of  Merced,  to  plaintiff  at  Its 
special  Instance  and  request  The'  sum- 
mons issued  in  said  action  so  brought  in  the 
justice's  court  was  served  upon  defendant 
in  tbe  county  of  Los  Angeles.  Tberenpon 
Ctermaln  Seed  ft  Plant  Company,  defendant 
in  said  action,  appeared  specially  in  said 
Justice's  court  and  moved  to  quasb  tbe  aerv- 
ice  of  the  summons  upon  the  ground  that 
no  facts  were  made  to  appear  which,  under 
the  provisions  of  section  848,  Code  of  Civil 
Procedure,  warranted  the  service  of  said 
summons  in  a  county  outside  of  that  in  which 
the  action  was  brought  This  motion  was 
denied  by  the  Justice's  court  Thereupon  pe- 
titioner brought  this  proceeding  in  tbe  su- 
perior court  of  Los  Angeles  county  for  tbe 
purpose  of  securing  the  issuance  of  a  writ 
of  prohibition,  commanding  said  Justice's 
court  and  Frank  A.  Farrar,  as  Justice  there- 
of, to  desist  from  proceeding  with  the  trial 
of  said  action  so  pending  In  said  court 
Respondent  interposed  a  general  demurrer  to 
the  petition,  which  was  overruled,  and  tbe 
writ  of  prohibition  prayed  for  granted.  De- 
fendants appeal  from  the  order  so  made. 

The  Identical  question  presented  has  been 
before  the  courts  in  a  number  of  cases, 
among  which  are  Bnrge  ▼.  Justice's  Court. 
11  Cal.  App.  213,  104  Pac:  681;  Simpson 
V.  Police  Court,  180  CaL  630,  117  Pac.  653; 
and  Bamberger  v.  Police  Court  12  Cal.  App. 
153.  106  PaG  894,  107  Pac.  614,  In  all  of 
which  it  was  held  that  conceding  the  service 
of  summons  insufflcient  to  vest  the  Inferior 
court  with  Jurisdiction,  the  defendant's 
remedy  for  threatened  adverse  action  was 
an  appeal  to  the  superior  court  Mere  want 
of  Jurisdiction  will  not  Justify  the  issuance 
of  a  writ  of  prohibition.  It  must  be  made 
to  appear  that  tbe  applicant  therefor  has 
no  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law.  Section  1103, 
Code  Civ.  Proc.  Upon  the  authority  of  what 
Is  said  in  the  cases  cited,  we. are  constrained 
to  hold  that  the  defendant's  right  of  ai>- 
peal  upon  questions  of  both  law  and  fact 
from  an  adverse  Judgment  rendered  affords 
a  plain,  speedy,  and  adequate  remedy,  by 
means  whereof  it  may  have  the  alleged  er- 
roneous ruling  of  the  Justice  reviewed. 

The  order  of  the  superior  court  is  re- 
versed. 

We  concur:    CONREY,  P.  J.;  JAMES,  3. 
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FUNTAS.     (Or.  848.) 


(District  Court  of  Appeal,  First  District,  Di- 
Tision  1,  California.  Jnno  7,  1919.) 

1.  SODOHT    «=36— BTIOBRCB— SomOIKROT. 

In  a  prosecution  for  the  infamous  crime 
against  nature  evidence  held  sufficient  to  sus- 
tain a  convictian. 

2.  Criminal    Law    ^9780(8)— iAooomfuob's 

TKSTIMONT— I  ItBTBUCTIONS. 

In  a  prosecution  for  tbe  intamons  crim* 
against  nature  defendant  was  entitled,  under 
Code  CiT.  Ihroc.  |  2061,  to  an  Instruction  that 
the  testimony  of  his  accomplice  should  be  re- 
ceived with  distrust. 

8.  Criminai.  Law  «s>1173(2)  —  Appcai.— 
Habuless  Ebrob. 
In  a  prosecution  for  the  infamons  crime 
agalnat  nature,  the  failure  of  the  court  to  in- 
struct that  the  testimony  of  defendant's  accom- 
plice should  be  riewed  with  distrust  held  harm- 
lens;  it  being  presumed  that  the  jury  as  men 
of  ordinary  understanding  would  know  that  an 
accomplice  ordinarily  testifies  with  a  view  to 
protecting  himself  from  prosecution,  and  the 
evidence  aa  to  defendant's  guilt  being  uncontra- 
dicted. 

Appeal  from  Superior  Conrt,  Alameda 
0>unty ;  W.  M.  Conley,  Judge. 

Mike  Fantas  was- convicted  of  the  infa- 
mous crime  against  nature,  and  he  appeals. 
Affirmed. 

Frank  M.  Carr,  of  Oakland,  for  appellant 
D.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rlor- 
dan.  Deputy  Atty.  Gen.,  for  tbe  People. 

KERRIGAN,  J,  Defendant  was  convicted 
of  tbe  Infamous  crime  against  nature,  and 
prosecutes  this  appeal  from  tbe  Judgment. 
lie  relies  upon  two  points  for  reversal,  vU.: 
(1)  That  the  evidence  Is  insufficient  to  sup- 
port the  verdict ;  and  (2)  that  the  court  erred 
In  falling  to  instruct  the  Jury  that  the  testi- 
mony of  an  accomplice  ia  to  be  viewed  with 
distrust. 

M)  The  evidence  In  tbe  case  Is  of  a  sor- 
did character,  and  It  is  not  necessary  to  re- 
fer to  it  In  any  great  detail.  Tbe  testimony 
of  the  accomplice  In  the  offense,  a  boy  14 
years  of  age,  shows  when  and  where  the  de- 
fendant and  himself  met,  the  method  adopted 
by  the  defendant  for  Inducing  him  to  visit 
defendant's  room,  all  that  was  done  there 
on  the  occasion  of  two  of  such  visits,  which 
comprehended  the  act  upon  which  the  charge 
was  based.  Notwithstanding  the  criticism 
of  appellant's  counsel,  this  testimony  appears 
to  be  full,  straightforward,  and  free  from 
material  discrepancies.  Mrs.  Bessie  Preston, 
who  conducted  the  lodging  house  where  the 
defendant  roomed,  testified  that  several 
visits  made  by  the  defendant  to  the  room  of 
her  own  son  aroused  her  suspicion  as  to  de- 
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fendanfs  condnct  with  Frank  Lynch,  the 
accomplice  above  mentioned.  She  according- 
ly cansed  to  be  bored  two  auger  holes  in  a 
wall  of  defendant's  room.  On  the  evening 
of  November  22,  1918,  when  the  act  charged 
Is  alleged  to  have  been  committed,  she  met 
the  defendant  on  hia  way  to  his  room  where, 
as  she  knew,  the  boy  was  waiting  for  him, 
and  Invited  him  to  Jcrin  a  game  of  cards  with 
her  and  others.  On  the  plea  that  he  was 
tired  he  declined  to  do  so.  This  refusal 
heightened  her  suspicions,  and  while  the  de- 
fendant proceeded  to  his  room,  she  left  the 
house  and  secured  the  co-operation  of  a 
policeman.  She  stationed  him  at  the  door 
of  tbe  defendant's  room,  and  herself  re- 
paired to  the  auger  holes  and  through  them 
witnessed  the  act  which  led  to  the  arrest  of 
and  charge  against  the  defendant  The  bed- 
room door  was  locked,  but  the  officer  testified 
to  hearing  tbe  shuffling  of  feet,  and  conver- 
sation between  the  two  occupants  of  the 
room  conducted  in  a  low  tone  of  voice,  Tbe 
door  then  being  unlocked  the  officer  entered, 
and  found  the  boy  dressed  and  the  defendant 
undressed.  The  officer  Insisted  upon  learning 
what  had  Just  occurred  between  the  pair,  and 
the  boy  finally  confessed  to  tbe  conduct  de- 
scribed later  by  Mrs.  Preston  when  a  wit- 
ness at  the  triaL  The  defendant  denied  the 
truth  of  the  boy's  account,  and  claimed  that 
Lynch  was  present  in  his  room  solely  for  the 
purpose  of  assisting  defendant  in  his  study  of 
tbe  E>ngllsh  language,  but  nevertheless  at- 
tempted to  bribe  the  arresting  officer  while 
being  conducted  to  the  JalL  This  was  testi- 
fied to  by  both  the  officer  and  the  accomplice. 
The  defendant  did  not  take  the  witness  stand 
in  his  own  behalf.  We  are  clearly  of  opin- 
ion that  there  is  no  merit  in  defendant's 
first  point,  for  the  evidence  abundantly  sup- 
ports the  verdict  of  the  Jury. 

[2,3]  The  second  point,  however.  Is  more 
serious,  for  the  court  should  have  instructed 
tbe  Jury  as  requested  by  the  defendant,  to 
tbe  effect  that  the  testimony  of  an  accom- 
plice Is  to  be  viewed  with  distrust  The  de- 
fendant was  entitled  to  have  this  Instruction 
given  (Code  Clv.  Proc.  {  2001;  People  v. 
Bonney,  98  Col.  278,  33  Pac.  98;  People  v. 
Sternberg,  111  CaL  11,  43  Pac.  201) ;  so  that 
the  question  we  are  confronted  with  is 
whether  the  refusal  of  the  court  to  so  in- 
struct the  Jury  was  under  the  circumstances 
of  tbe  case  so  prejudicial  to  the  defendant 
as  to  require  a  reversal  of  the  Judgment 
A  consideration  of  the  entire  record  satis- 
fies us  that  this  question  should  be  answered 
in  the  negative.  An  accomplice  ordinarily 
testifies  with  a  view  to  protecting  himself 
from  prosecution,  or  to  concealing  bis  own 
guilty  conduct,  or  in  the  hope  of  earning  a 
reward  or  gaining  a  pardon.  Such  testi- 
mony is  tainted.  But  the  Jury,  being  pre- 
sumably   men    of    ordinary    understanding, 
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know  tbls ;  and  the  court  having  to  some  ex- 
tent discredited  snch  testimony  by  instruct- 
ing the  jury,  as  required  by  law,  that  they 
could  not  convict  the  defendant  upon  the 
uncorroborated  testimony  of  an  accomplice, 
they  would,  lo  following  such  Instruction, 
closely  scrutinize  the  testimony  referred  to, 
and  naturally  and  necessarily  view  It  with 
distrust.  Moreover,  the  evidence  Is  quite 
convincing  of  the  defendant's  guilt  There 
Is  no  claim  by  the  defendant  that  the  wit- 
ness Introduced  by  the  prosecution  bore  him 
any  personal  ill  wiU,  or  that  his  prosecution 
was  Inspired  by  hostile  motives.  The  tes- 
timony of  these  witnesses  was  not  contra- 
dicted or  even  discredited,  if  we  except  that 
of  the  accomplice,  which  was  subject  to  its 
Inherent  infirmity.  The  evidence  thus  adduc- 
ed convincingly  established  the  defendant's 
guilt ;  hence  the  verdict  of  the  Jury  may  not 
be  disturbed. 
The  Judgment  is  afiSrmed. 


We    concur: 
ARDS,  X 


WASTE,    P.    J.;    RICH- 


(41  Cal.  App.  826) 

SILVA  et  al.  v.  RECLAMATION  DIST.  NO. 
1001   et  aL     (Civ.   1972.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    May  29,  1919.     Rehearing  Denied 
by  Supreme  Court  July  28,  1919.) 

1.  JUDOKERT       «S>585(2)— ConCLTMIVEITKSB— 

Matters  Odnoludko— Reassessment. 
A  prior  Judgment  canceling  an  assessment 
made  against  plaintiff's  land  for  reclamation 
purpoaes  ia  not  conclusive  as  to  validity  of  a  re- 
assessment made  after  prior  Jadgment,  especial- 
ly where  principal  ground  for  former  Judgment 
was  errors  in  proceedings  for  the  assessment 
which  were  corrected  In  the  proceedings  for  re- 
assessment. 

2.  Drains  4s>83— Reasbessuert— Stattjtx. 

PoL  Code,  }  3466%,  authorizing  reassess- 
ment for  reclamation  purposes  after  the  prior 
assessment  has  been  declared  invalid,  is  not 
limited  to  cases  where  the  reclamation  work  has 
been  completed,  but  applies  to  assessments  to 
complete  work  under  section  3459. 

3.  Drains  «=370— Procxxdingb  fob  Assess- 
ments. 

Flans  and  statements  for  reclamation  work  are 
sufficient  to  sustain  an  assessment  if  they  show 
the  works  to  be  constructed  with  some  certainty 
and  completeness  of  detail,  though  they  would 
not  be  sufficient  for  a  contract  for  the  construc- 
tion. 

4.  Drains    «=»14(l)—DisTBicrB— Plans— Ap- 
proval BT  State  Board. 

St  1911  (Ex.  Sess.)  p.  117,  requiring  rec- 
lamation plans  to  be  approved  by  the  state 
reclamation  board,  does  not  apply  to  plans  made 
before  the  statute  was  enacted,  though  there 


were  certain  modificatlona  made  therein  sobse- 
quent  to  the  statute,  so  long  as  those  modifica- 
tions did  not  materially  affect  the  general  plan. 

6.  Afpkai.  and  Error  «s>762~Waiver  or 
Errors— Failttre  to  File  Reflt  Brief. 
A  claim  that  the  evidence  is  insnfiicicnt  to 
sustain  certain  findings  need  not  b«  specifically 
noticed  where  respondent's  brief  called  atten- 
tion to  evidence  apparently  of  soffieient  force  to 
justify  the  findings,  and  appellants  £d  not  re- 
ply thereto. 

6.  New  Tbiai.  <s>103— Nbwi.t   Diboovbbbo 

EVIOENOB— MATEBIALITr. 

Newly  discovered  evidence  that  the  oommia- 
sioners  in  making  a  reassessment  for  reclama- 
tion purposes  did  not  visit  all  the  lands  in  the 
district  does  not  require  granting  a  new  trial 
in  a  suit  to  cancel  the  reassessment  when  it 
appeared  that  the  commissioners  bad  visited  all 
the  lands  in  the  district  in  making  the  original 
assessment 

7.  New  Tbiai.  «=al02(5)— Newlt  Discovered 

£^rIDENOB— DiLIOENCB. 

Newly  discovered  evidence  consisting  of  tes- 
timony of  a  commissioner  to  make  assessments 
for  reclamation  purposes  that  the  commissioners 
did  not  visit  all  the  lands  before  making  the 
reassessment  does  not  justify  granting  a  new 
trial,  where  the  commissioner  testified  at  the 
former  trial,  but  was  not  asked  about  viriting 
the  lands. 

Appeal  from  Superior  Court,  Sutter  Coun- 
ty;  6.  W.  Nicol,  Judge. 

Action  by  Charles  F.  Silva  and  another 
against  Reclamation  District  No.  1001  and 
others  to  cancel  an  assessment.  Judgment 
for  defendants,  and  plaintifTs  appeaL  Af- 
firmed. 

Driver  &  Driver,  of  Sacramento,  for  appel- 
lants. 

W.  H.  Carlin,  of  Marysville,  for  respond- 
ents. 

bURNETT,  J.  Tlie  action  was  to  caned 
and  annul  an  assessment  made  for  redama- 
tlon  purposes.  The  district  was  organized  in 
April,  1911,  and  it  has  been  in  effective  oper- 
ation ever  since.  On  the  17th  day  of  July, 
1911,  the  board  of  trustees  of  the  district 
presented  to  the  board  of  supervisors  of  iSnt- 
ter  county,  in  which  county  the  greater  por- 
tion of  the  lands  of  the  district  Is  situated, 
the  residue  being  in  Placer  county,  the  orig- 
inal plans  for  reclamation.  The  usual  pro- 
ceedings were  had,  and  an  assessment  for 
$851,730  was  levied  upon  the  lands  of  ibe 
district,  and  this  was  fully  paid.  This,  how- 
ever, was  insufficient  to  complete  the  con- 
templated work,  and  on  September  26,  1914. 
the  trustees  of  the  district  presented  another 
report  to  the  board  of  supervisors,  showing 
the  work  already  accomplished  and  the  work 
to  be  done,  together  with  its  estimated  cost, 
and  asking  for  another  assessment  of  $600,- 
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000.  The  request  was  granted,  and  the  as- 
seasmenta  were  all  paid  except  those  of  ap- 
pellants herein  aad  one  C.  F.  Both.  They 
c(m  tested  the  assessment  la  the  superior 
court  of  Sutter  county,  and,  after  trial  had, 
their  assessments  were  held  to  be  invalid, 
and  they  were  canceled  and  annulled. 
Tliereupon  the  board  of  trustees  proceeded, 
in  accordance  with  section  3466  V^  of  the  Po- 
litical Code,  to  obtain  a  reassessment  of  the 
two  tracts  of  land  owned  by  appellants  and 
said  Roth,  and  they  caused  a  modification 
and  ampliiScatlon  to  be  made  to  their  report 
of  October  25,  1914,  and  filed  it  with  said 
board  of  supervisors  on  April  8,  1916.  The 
same  commissioners  who  levied  the  second 
assessment  were  appointed  by  the  supervis- 
ors to  make  the  reassessment  on  the  lands 
of  appellants  and  Roth.  They  proceeded  with 
the  work  and  made  their  report  as  required 
by  law.  Objections  were  suide  to  this  re- 
assessment, but  they  were  overruled  by  the 
board  of  supervisors,  and  the  report  of  the 
commiBsioners  was  approved  and  ratified. 
Thereafter  this  action  was  brought  in  the 
superior  court  to  annul  said  reassessment 
levied  upon  the  lands  of  plaintiffs,  but  the 
Judgment  was  against  their  contention,  and 
from  that  judgment  sustaining  the  action  of 
said  commissioners  the  appeal  has  been 
taken. 

[1]  1.  The  first  contention  of  appellants  is 
that  the  question  is  res  adjudicata  by  virtue 
of  said  judgment  declaring  the  said  second 
assessment  to  be  null  and  void.  Appellants 
indulge  in  a  learned  and  comprehensive  dis- 
cussion of  the  doctrine,  which  is  quite  in- 
teresting and  instructive,  but  we  are  satis- 
fled  that  the  principle  does  not  apply  to  the 
case  at  bar.  The  main  reason  for  holding 
said  assessment  invalid  was  that  the  "plans, 
location,  and  estimates  of  the  costs  of  rec- 
lamation of  said  reclamation  district  adopt- 
ed by  its  board  of  trustees  and  reported  to 
tbe  board  of  supervisors  were  too .  indefinite^ 
imoertain,  and  Incomplete  to  meet  tbe  re- 
qoirement  of  tbe  law."  This  objectioa  was 
obviated,  however,  by  the  additional  specifi- 
cations to  which  we  have  alluded,  but  It  is 
not  deemed  necessary  to  point  them  out  spe- 
cifically. 

It  may  be  stated,  also,  that  the  other  im- 
portant finding  that  the  assessments  were 
not  levied  on  the  various  tracts  of  land  be- 
longing to  appellants  according  to  the  re- 
qtective  benefits  accruing  thereto  from  said 
Improvements  would  not  be  controlling,  for 
the  reason  that  a  different  apportionment 
was  made  by  this  assessment.  But  a  more 
satisfactory  and  conclusive  answer  to  the 
proposition  Is  that  we  are  herein  dealing 
with  a  different  canse  of  action.  The  said 
judgment  of  November  13,  1916,  was  based 
upon  a  cause  of  action  arising  out  of  the  as- 
sessment of  September  25,  1914,  whereas  the 
cause  of  action  involved,  herein  must  have 


grown  out  of  the  assessment  made  in  1916, 
after  said  former  judgment  was  rendered. 
Appellants  do  not  deny  that  the  rule  is: 

"A  former  Judgment  •  »  •  constitutes  no 
defense  to  a  cause  of  action,  #Uch  accracd  be- 
tween the  same  parties  on  the  same  subject- 
matter  after  the  rendition."  Jones  v.  Petaluma, 
36  Cal.  230;  ShankUn  v.  Gray,  111  Cal.  88,  43 
Pac.  399;  People  v.  Rodgers,  US  Cal.  393,  46 
Pac.  740,  50  Pac.  668;  Code  Civ.  Proc.  {  1911. 

However,  if  the  facts  relating  to  the  two 
assessments  were  Identical  or  similar,  the 
former  judgment  would  be,  of  course,  enti- 
tled to  careful  consideration,  but  It  would 
not  be  controlling,  since  it  was  tbe  judgment 
only  of  the  trial  court  The  course  pursued, 
it  may  be  repeated,  in  reassessing  appel- 
lants' property,  was  taken  by  virtue  of  the 
authority  conferred  by  said  section  3466^ 
of  the  Political  Code,  providing: 

"In  all  cases  in  which  an  assessment  shall 
have  been  levied  or  shall  hereafter  be  levied  for 
reclamation  purposes  npon  the  lands  embraced 
within  any  reclamation  district  now  or  hereafter 
formed  or  created,  is  thereafter  adjudged  in- 
valid by  any  court  of  competent  jurisdiction,  or 
shall  be  adjudged  invalid  as  to  any  tract  «r 
tracts  of  land  within  said  district,  or  if  for  any 
reason,  any  tract  or  tracts  within  such  district 
shall  not  have  been  charged  with  said  assess- 
ment, *  •  •  a  subsequent  re-assessment  of 
such  tract  or  tracts  of  land  may  be  made  sep- 
arately for  the  purpose  of  charging  said  land 
with  the  proper  proportion  of  the  costs  of  rec- 
lamadon,"  etc. 

The  section  further  provides  that  such  re- 
assessment must  be  made  and  approved  in 
the  same  manner  as  other  assessments. 

[2]  2.  We  do  not  tblnk  fbat  the  applica- 
tion of  this  section  Is  limited  to  cases  where- 
in tbe  work  of  reclamation  has  been  com- 
pleted. The  reassessment  may  be  made  for 
the  payment  of  work  in  the  future  as  well 
as  for  that  already  done.  There  is  nothing 
in  the  language-  of  the  section  which  supports 
this  theory  of  appellants.  The  reassessment 
is  not  for  tbe  purpose  "of  paying  costs  al- 
ready incurred,"  but  it  is  to  be  levied  for 
"reclamation  purposes,"  and  to  understand 
tbe  scope  of  the  expression  we  must  recur  to 
section  3459  of  the  same  Code,  referring  to 
the  "additional  assessment"  Therein  it  is 
provided  that,  in  order  to  secure  an  addi- 
tional assessment  where  the  first  was  not 
sufiBcient  the  trustees  of  the  district  must 
present  to  the  board  of  supervisors  "a  state- 
ment of  the  work  done  or  to  be  done,  and 
its  estimated  cost,"  and  the  said  board  of 
supervisors  is  required  to  appoint  commis- 
sioners to  assess  the  amount  of  such  esti- 
mated cost  as  a  charge  upon  the  land  in  the 
district  It  is  necessarily  implied  by  the 
term  "reassessment,"  used  in  said  section 
3466%,  that  the  levy  is  for  the  same  pur- 
poses as  are  contemplated  by  said  section 
3468. 
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[S]  3.  The  plana  and  statement,  including 
the  modlflmticms  to  which  we  Iiave  referred, 
prepared  by  the  board  of  trustees  of  the  dis- 
trict, answer  sufficiently  the  requirement  of 
the  law  as  interpreted  by  the  Supreme  Court 
hi  Meyer  v.  Reclamation  Dlst.,  1T2  Cal.  104, 
156  Pac.  635,  Spurrier  v.  Reclamation  Diet, 
172  Cal.  157,  155  Pac  840,  and  some  earlier 
decisions.    As  stated  In  the  Meyer  Case: 

"The  Code  does  not  require  that  such  state- 
ment shall  have  the  certainty  and  completenesii 
of  detail  that  would  be  necessary  in  a  contract 
for  the  construction  of  the  works,  but  only  'a 
plan  showing  in  some  detail  and  with  some  de- 
gree of  certainty  the  extent  and  character  of  the 
proposed  works.'  It  is  difficult  to  draw  a  line 
of  certainty  and  fullness  of  detail  to  wliich  such 
statements  must  conform." 

(41  As  to  the  objection  that  the  plan  of 
reclaumtlon  adopted  by  the  trustees  of  the 
district  was  not  previously  approved  by  the 
state  reclamation  board,  as  provided  by  the 
sUtute  creating  said  board  (Stats,  of  1911, 
Extra  Sessions,  p.  117),  it  is  pointed  out  by 
respondent  that  said  statute  was  enacted  aft- 
er tlie  oi'tsanization  of  this  district  and  the 
adoption  by  the  trustees  of  the  general  plan 
of  reclaniatlon.  It  is  true  that  certain  uiod- 
iflcatious  and  additions  therein  were  after- 
ward made  wheu  said  statute  was  in  force, 
but  we  do  not  think  they  were  of  such  vital 
imiiortauce  as  to  require  their  submission  to 
said  iKMird  for  its  approvaL  As  long  as  the 
niodltlcations  did  not  materially  affect  the 
general  plan,  it  was  within  the  discretion  of 
the  trustees  to  adopt  them  without  the  di- 
rection of  said  board.  The  purpose  of  auid 
statute  was,  of  course,  to  secure,  as  far  as 
practicable,  harmony  and  uniformity  among 
the  various  districts  in  the  promotion  of  reo- 
kimatlou  throughout  the  Sacramento  and 
San  Joaquin  valleys,  and  we  can  see  nothing 
in  the  courxe  pursued  herein  tending  to  nul- 
lify or  defeat  such  purpose. 

It  is  also  suggested  by  respondent  that  the 
fact  tlmt  tliese  works  tiave  been  in  operation 
Binra  July,  1011,  tlwt  a  large  sum  of  money 
IMS  l>een  exjx'nded  therefor  and  tlmt  the 
work  of  reclamation  has  been  done  oimily 
and  without  protest  from  said  state  reclama- 
tion IxMrd  would  raise  a  presumption  uf  the 
acquiescence  and  approval  of  said  board.  It 
is  further  claimed  that  such  question  can- 
not be  raised  by  a  property  owner,  but  these 
considerutions,  while  worthy  of  attention, 
we  deem  it  unnecessary  to  determine. 

If]  4.  Certain  Oudiugs  as  to  the  suHldency 
of  the  plans,  reports,  and  estimates  made  by 
the  trustees  in  reference  to  drainage  canals, 
bridges,  a  pumping  plant,  and  a  certain  road 
and  telegraph  lines  within  said  district,  and 
also  as  to  the  beneOt  to  accrue  to  uie  land  of 
appellants  from  these  contemplated  improve- 
ments, are  diallenged  as  not  supported  by 
the  evidence.  Respondent,  though,  in  Its 
hrief  calls  attention  to  circumstances  disclos- 


ed by  the  record,  wlildi  seem  to  be  of  suffi- 
cient probative  force  to  Justify  the  conclo- 
sions  of  the  trial  Judge,'  and.  as  appellants 
have  not  chosen  to  reply  to  said  brief,  we 
do  not  feel  called  upon  to  notice  tlieae  mat- 
ters more  specifically. 

[I]  5.  A  new  trial  was  sought  on  tlie 
ground  of  newly  discovered  evidence,  apiiel- 
lants  rel.ving  upon  the  affidavit  at  Louis 
Tarke  to  the  following  effect: 

"That  he  Is  one  of  the  commlRstonen  of  as- 
sessment  who  levied  that  certain  reasartsnieot 
on  the  lands  of  Silva  and  Randall  and  C.  1^. 
Koth  in  reclamation  district  No.  1001  on  the 
17tb  day  of  March.  1916;  that  \j^  6.  Rnhrrts 
and  A.  A.  McRae  were  th^  other  two  conimia- 
sionera;  that  in  levying  said  amrssnirnt  all  uC 
said  cnmmiHsioners  viewed  the  iMmia  of  Silva  & 
Randall  and  C.  F.  Roth  in  said  district,  but  ilid 
not  view  or  inspect  any  of  the  othrr  lauds  of 
■aid  district  upon  said  reassessment,  nor  in 
making  said  reassessment** 

Bat  it  appears  that  these  commlsslonera 
had  made  the  previoua  aiiHessinent,  and  at 
that  time  bad  gone  over  all  the  land  in  lite 
district    As  to  that  Mr.  Tarke  testified: 

"Before  the  $ffil.000  assessment  was  put  on 
we  estimated  the  value  of  the  land  before  rec- 
lamation ;  that  is,  we  went  all  over  the  dis- 
trict and  placed  a  valae  on  the  land— what  ic 
would  be  worth  without  recianuitiun  accunliug 
to  the  situation  and  according  to  the  relative 
elevation  and  according  to  the  quality  of  tlio 
land  and  the  general  situation  of  the  land." 

It  would  have  been  idle  for  them  to  do  the 
same  thing  apiin.  Assuming,  therefore,  for 
the  sake  of  arisument,  tlmt  all  of  the  lands 
should  have  been  visited  by  the  <t>nimi8Kiuu- 
era  to  enable  them  to  make  a  proiier  reus- 
sessment  of  the  hinds  of  appellants  and  Uoth 
onl.v.  the  requirement  wns  sultstaiitinlly  met. 

(71  Moreover,  the  showing  of  dillKence  was 
entirely  Inadequate.  Mr.  Tarke  was  called 
as  a  witness  by  plalntifFs  and  Interrogated 
as  to  what  he  did  in  making  said  reaiMess- 
nient.  and  there  is  no  excuse  for  the  failure 
of  apiiellants  to  ask  him  if  he  and  his  asso- 
ciates at  that  time  visited  the  other  laitdx  in 
the  district  The  rule  as  to  motions  of  this 
kind  based  upon  such  showing  Is  quite  fanill- 
inr,  and  It  Is  manifest  that  the  <«urt*s  ac- 
tion in  denjing  a  new  trial  is  amply  JuHiIlicd. 

It  is  probably  not  aewrKury  to  allude  to 
the  Importance  of  the  work  of  reclamation 
undertaken  in  this  and  other  dlstrlits  nud 
how  largely  it  affects  the  welfare  uf  the  <-am- 
munity  and  tbe  state.  Indeed,  this  consid- 
eration has  been  forcibly  and  even  etoiiuent- 
ly  set  forth  by  the  Supreme  Court  In  some 
of  the  cases  died.  The  work  should  not,  oC 
course,  be  impeded  by  vexatious  litigatlna 
nor  Jeopardized  by  attaching  too  mucti 
weight  to  unimportant  matters  of  procedure. 
On  the  other  bund,  notwithstanding  the  great 
Importance  of  these  schemes,  the  substantiaJ 
rlf^its  of  the  property  owners  most  be  pro- 
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tected,  but  In  tbe  present  Instance  we  are  led 
to  believe  that  appellants  bave  suffered  no 
legal  Injury,  and  tbe  Judgment  la  affirmed. 

We  concur:   CHIPMAN,  P.  J.;  HABT,  J. 


m  Cat  App.  46S) 

KLEIN  T.  LEWIS.    (Ov.  2911.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  Calif oruia.    June  7,  191U.) 

1.  Laholobd  and  Tknart  «3»  172(2)  —  Con- 
BraucnvB  Eviction. 

Au7  act  of  a  permanent  character,  done  by 
the  laDdlord  or  by  bia  procurement,  with  the 
intention  and  eCuct  uf  depriving  the  tenant  of 
the  enjoyment  of  tbe  premises  demised,  or  a 
part  thereof,  to  which  he  yields,  and  abandons 
possession,  may  be  trested  as  an  eviction  from 
the  whole,  and  the  tenant  may  abandon  the 
leased  premiiies  and  recover  damages. 

2.  Landlord  and  Tenant  «=3l72(2)  —  Con- 
8TBUCTIVK  Eviction. 

Where  tbe  lessor  of  two  lots  snd  a  strip 
86  feet  wide  on  one  side  thereof  wrongfully  en- 
tered upon  and  toolc  puHsesHion  of  2U  feet  of  the 
8S-foot  strip  and  erected  a  house  thereon,  there 
wss  a  couHtructive  eviction  from  tbe  entire 
leased  premises. 

8.  Appeal  and  Erbob  «=9701(2)— Findinos— 
Conclusiveness. 
In  action  for  constructive  eviction,  when 
plaintiff  appealed  from  an  alleged  insufficient 
judgment  ou  the  judgment  roll,  finding*  that 
plaintiff  was  not  damaged  in  any  sum  whatever 
by  reason  of  value  of  the  unejipired  lease,  loss 
of  business,  or  prospective  profits  were  con- 
dusive  on  appeaL 

4.  Teial  «s»401(2)— CoNrucTiNo  Findinob. 
In  action  for  constructive  eviction,  where 
court  expressly  found  "that  plaintiff  necessarily 
expended  about  (iMiS  in  removing  from  said 
pn-mises,"  s  declaration  in  the  findings  that  the 
plaintiff  was  not  damaged  by  tbe  expense  so  en- 
tsiled  must  be  construed  ss  a  conclusion  of  law, 
and  an  erroneous  one. 

B.  Landlobd  and  Tenant  «s9l80(4)— Evic- 
tion—Dam  aoes.  ' 
Tbe  expvuses  necesssrily  Incurred  by  a  ten- 
ant in  removing  from  pn-mises  upon  an  eviction 
are  recoverable  as  damages. 

Appeal  from  Superior  Court,  Los  Angdes 
County;   lx>uls  W.  Meyers,  Judge. 

Action  by  Eugene  L.  Klein  against  Fred 
R.  Lewis.  From  an  Insufficient  judgment 
for  plaintiff,  be  appeals.  lieversed  and  re- 
manded, with  Instructions. 

Frank  Bryant  and  Oliver  O.  Clark,  both 
of  Los  Angeles,  for  appellant 

NiohoU,  Cooper  &  Uictcson,  of  Pomona 
(Bert  L.  Cooper,  of  Pomona,  of  counsel),  for 
respondent. 


SLOANB,  J.  This  action  was  brought  to 
recover  damages  for  tbe  eviction  of  plain- 
tiff  from  leased  premises.  Judgment  was 
for  plaintiff  In  tbe  sum  of  $81  and  costs  for 
defendant  Plaintiff  appeals  on  tbe  judg- 
ment roll,  contending  that  under  tbe  facts 
as  found  by  tbe  court  be  Should  recover  a 
much  larger  sum. 

The  material  facta  as  found  by  tbe  court 
are  substantially  as  follows:  Tbe  plaintiff 
was  In  rightful  and  peaceable  possession, 
under  a  lease  executed  by  defendant,  of  lots 
1  and  2  of  block  A  of  tbe  city  of  Pomona, 
together  with  an  additional  strip  35  feet  In 
width  on  the  easterly  side  of  said  lots.  The 
lease  was  for  tbe  term  of  5  years.  The 
plaintiff,  upon  taking  possession  uuder  bis 
lease,  expeuded  several  thousand  dollars  In 
establishing  on  tbe  premises  his  business  of 
manufacturing  and  selling  crystallized  and 
canned  fruits.  Wblle  tbe  lease  had  still 
some  3  years  to  run,  and  plalutlff  still  be- 
ing rightfully  in  the  possession  of  the  whole 
of  said  premises  and  In  no  wise  in  default, 
and  duriug  the  absence  of  plaintiff  In  the 
East,  defendant,  without  right  and  without 
the  wiusent  of  plaintiff,  entered  upon  and 
took  ijossesslon  of  a  portion  of  tbe  leased 
premises,  cousistlug  of  a  strip  20  feet  In 
width  and  120  feet  In  length  along  the  east- 
erly side  thereof,  and  erected  a  dwelling 
house  aud  Its  appurtenances  thereon.  There- 
after, on  tbe  discovery  of  said  eviction, 
plaintiff  demanded  that  defeudant  vacate 
and  return  to  plaintiff  the  possession  of  tbe 
portion  of  said  premises  so  taken  by  him. 
Uefendaut,  however,  refused  to,  and  -  never 
did  thereafter,  redeliver  the  portion  of  tbe 
leased  premises  so  wrongfully  taken.  Tbe 
strip  of  laud  so  appropriated  by  defendant 
lucluded  tbe  driveway,  which  was  the  means 
of  Ingress  and  egress  between  the  buildings 
on  the  leased  premises  used  by  pbilutlff  in 
his  business  aud  tbe  public  street,  which 
driveway  he  had  graded  and  graveled  at  an 
expeuse  of  $81.  After  the  refusal  uf  de- 
fendant to  vacate  and  redeliver  possession  of 
thhi  strip  of  grouud,  plaintiff  elected  to 
abanduu  his  lease  and  the  eutlre  premises, 
aud  brought  this  action  to  recover  for  con- 
structive eviction  from  the  eutlre  premises, 
deuiaudlug  damages  for  loss  of  pnisiiectlve 
proUts,  loss  of  a  large  quantity  of  orange 
Juice,  expenses  Incideut  to  his  removal  from 
ibe  premlMes,  and  for  the  $81  he  hud  expend- 
ed for  grading  the  driveway,  aggregating 
tbe  sum  of  |3Ui38. 

[1]  Tbe  court  fnrtber  found  that,  after 
tbe  wrongful  entry  by  defeudant  and  the 
erection  of  the  dwelling  bouse  and  appurte- 
nances aforesaid,  "there  remained  on  the 
east  side  of  said  dwelling  house  and  ita 
appurtenances  a  strip  of  land  16  feet  In 
width  and  120  feet  In  length  which  was 
clear  and  unobstructed  for  the  use  of  said 
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plaintiff,  and  which  said  plaintiff  could  have 
converted  Into  a  practicable  driveway  by  the 
expenditure  of  |81,"  and  "that  the  acU  of 
defendant  in  evicting  plaintiff  from  the  por- 
tion of  the  leased  premises  hereinbefore  de- 
scribed did  not  render  the  said  premises 
wholly  unfit  and  useless  to  plaintiff  for  the 
purposes  of  said  business."  It  does  not  ap- 
pear from  the  record  Just  what  proportion 
of  the  entire  leased  premises  was  Included 
in  the  strip  taken  by  the  defendant,  or  what 
Its  relative  value  was  to  plaintiff's  busi- 
ness, as  compared  with  the  entire  premises; 
but  a  strip  of  land  20  by  120  feet  in  its 
dimensions,  in  relation  to  two  ordinary  town 
lots,  especially  as  it  included  the  driveway 
used  in  the  plaintiff's  business,  would  seem 
to  be  of  some  material  Importance  to  the 
leasehold.  The  finding  of  the  court  that 
the  lessee  could  construct  another  driveway 
on  the  land  remaining  to  him  which  was 
clear  and  unobstructed,  and  that  hia  evic- 
tion from  the  strip  in  question  "did  not 
render  the  said  premises  wholly  unfit  and 
useless  to  plaintiff  for  the  purposes  of  said 
business,"  does  not  militate  against  such 
conclusion.  A  trespassing  landlord  cannot 
be  permitted  to  "apportion  his  own  wrong"; 
nor  can  it  be  assumed  that  because  a  tenant 
leaves  a  part  of  the  leased  ground  unutiliz- 
ed, it  constitutes  an  Implied  license  to  his 
landlord  to  build  a  house  on  It  and  come 
and  live  with  him.  When  the  landlord,  in 
violation  of  the  covenant  of  quiet  posses- 
sion under  the  lease,  moves  in,  the  tenant 
Kurely  is  Justified  iu  moving  out,  and  suing 
for  damages,  if  he  so  elects.  "Any  act  of  a 
permanent  character,  done  by  the  landlord 
or  by  his  procurement,  with  the  intention 
and  effect  of  depriving  the  tenant  of  the  en- 
joyment of  the  premises  demised  or  a  part 
thereof,  to  which  he  yields,  and  abandons 
]i>o6ses8ion,  may  be  treated  as  an  eviction 
from  the  whole."  Royce  v.  Guggenheim,  106 
Mass.  201.  8  Am.  Rep.  322;  Smith  v.  Raleigh, 
8  Camp.  613;  Tiffany,  Landlord  and  Tenant, 
I  185.  When  the  lessor  by  an  illegal  act 
materially  disturbs  the  possession  of  his  ten- 
ant, which  he  should  protect  and  defend, 
the  latter  may  abandon  the  premises  leased 
and  recover  damages."  Central  Business 
College  V.  Rutherford,  47  Colo.  277,  107  Pac. 
279,  27  li.  B.  A.  (N.  S.)  637,  19  Ann.  Cas.  688; 
Agoure  V.  Lewis,  15  Cal.  App.  71,  113  Pac. 
882;  Skaggs  v.  Emerson,  50  Cal.  6;  Osmersv. 
Furey,  32  Mont.  581,  81  Pac.  345. 

[2]  We  are  of  the  opinion,  on  the  facts 
found,  that  there  was  such  an  invasion  by 
the  landlord  of  the  rights  of  the  tenant  un- 
der the  lease  as  to  constitute  a  constructive 
eviction  from  the  entire  leased  premises, 
and  to  Justify  its  abandonment  by  the  lessee 


and  the  t«oaTery  of  an'proxtfaMktef  (femages 
resulting  from  an  eviction.. 

[S]  The  court  found  for  the  plaintiff  on 
the  question  of  damages,  apparently  on  the 
theory  of  a  partial  eviction,  and  allowed 
the  claim  for  $81,  the  amount  plaintiff  had 
expended  on  the  driveway,  which  was  part 
of  the  strip  of  land  on  which  defendant 
wrongfully  entered.  Under  proper  plead- 
ings, evidence,  and  findings  in  this  case, 
plaintiff  would  be  entitled  to  recover  the 
value  of  his  unexpired  lease,  not  only  on 
the  strip  from  which  he  was  actually  evict- 
ed, but,  upon  the  constructive  eviction,  for 
the  entire  premises,  together  with  any  other 
loss  the  natural  and  proximate  result  of 
such  eviction.  The  pleadings  are  very  vague 
upon  most  of  the  allegations  of  damage,  the 
evidence  la  not  before  us,  and  the  court  has 
found  that  plaintiff  was  not  damaged  in  any 
sum  whatever  by  reason  of  value  of  the 
unexpired  lease,  loss  of  business  or  proqiec- 
tlve  profits,  or  by  reason  of  loss  of  the 
orange  Juice  as  alleged  in  the  comiHalnt. 
On  this  appeal  these  findings  of  fact  are  not 
open  to  attack,  and  must  be  held  ctmcluaive. 
The  findings  of  the  court  relative  to  the 
profits  derived  from  plaintiff's  businefls, 
while  he  occupied  under  the  lease,  gave  no 
Indication  as  to  whether  his  profits  were 
decreased  or  increased  by  his  change  of  lo- 
cation. 

[4,  (]  It  is  also  declared  in  the  findings 
that  plaintiff  "has  not  been  damaged  in  any 
sum  by  reason  of  the  entailed  expense  Inci- 
dent to  enforced,  or  any,  removal  of  plaintiff 
from  said  premises" ;  but,  as  the  court  dse- 
where  expressly  finds  "that  plaintiff  neces- 
sarily expended  about  $868  in  removing  from 
said  premises  as  aforesaid,"  the  declaraticm 
that  the  plaintiff  was  not  damaged  by  the  ex- 
pense so  entailed  must  l>e  construed  as  a 
conclusion  of  law,  and  an  erroneous  one. 
Ions  V.  Harbison,  112  Cal.  260,  44  Pac  572; 
NUes  V.  Edwards,  90  Cal.  10,  13,  27  Paa  169, 
296.  That  the  expenses  necessarily  Incurred 
by  a  tenant  in  removing  from  premises  npon 
an  eviction  may  be  recovered  as  damages 
seems  to  be  generally  recognized  by  the  au- 
thorities. Sutherland  on  Damages,  |  895; 
Jennings  v.  Bond  Ind.,  14  Ind.  App.  282,  42 
N.  E.  957;  McElvaney  v.  Smith.  76  Ark.  468, 
88  S.  W.  981.  6  Ann.  Caa  468;  Griesheimer  v. 
Bothman,  105  111.  App.  685. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  include  in 
Judgment  for  plaintiff  the  cost  of  removal 
from  premises  as  found  on  the  trial,  and  his 
costs  of  suit 

We  concur:  riNLAYSON.  P.  J.;  THOM- 
AS, J. 
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SHEA  T.  BRODB.     (Civ.  2644.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.     June  0,  1919.) 

HnitlOIPAI.     COBPOBATIORS     4sb681— SPBCIAI. 
ASSEJSSUENTS  —  SaIX  —  NOTICB  TO  BEDEEK 

—Affidavit  of  Sebticb. 
Affidavit  of  attempt  to  serve  a  notice  to 
redeem  property  sold  for  a  delinquent  special 
assessment  for  manicipal  playgrounds  whicli  al- 
leged posting  of  the  notice  on  the  property  and 
search  for  the  name  of  the  owner  in  the  munici- 
pal and  telephone  directories  and  at  the  office 
of  a  company  claiming  to  list  the  addresses  of 
property  owners  Iteld  to  show  doe  diligence  in 
attemjiting  to  serve  the  notice. 

Appeal  from  Superior  Court,  Los  Angeles 
Coanty ;  Sidney  N.  Reeve,  Judge. 

Action  by  Barbara  N.  Sbea  against  A.  W. 
Brode.  Judgment  for  plalntUT,  and  defend- 
ant appeals.    Reversed. 

Oeorge  H.  Moore,. of  Los  Angeles,  for  ap- 
pellant 

Owner,  Heath  &  Maxwell,  of  Los  Ange- 
lea,  for  respondent. 

SHAW,  J.  Action  to  quiet  title.  Judg- 
ment for  plaintiff.    Defendant  appeals. 

Plaintiff  was  the  record  owner  of  the  lot 
In  qnestioa  Defendant  asserted  title  to  the 
property  nnder  and  by  virtue  of  a  deed 
made  and  delivered  to  him  by  the  board  of 
public  works  of  the  city  of  Los  Angeles,  in 
porraance  of  proceedings  had  and  taken  un- 
der the  provisions  of  the  Park  and  Play- 
ground Act  (Stats,  l^,  p.  1066)  to  condemn 
certain  property  known  as  Exposition  Park, 
the  assessment  for  the  cost  of  acquiring 
wbldi  was  levied  upon  lots  and  parcels  of 
land   which    Included   that  In   controversy. 

The  legality  and  correctness  of  the  pro- 
ceedings had  and  taken  prior  to  the  time 
when  the  assessments  made  became  delin- 
quent are  unquestioned.  Plaintiff,  respond- 
ent here,  challenges  the  validity  of  the  pro- 
ceedings upon  five  grounds.  She  claims: 
First,  that  the  signing  of  the  certificate  of 
delinquency  by  R.  L  Follmer,  assistant  clerk, 
was  Irregular  and  Insufficient  to  constitute  a 
compliance  with  the  provisions  of  section  18 
of  the  act;  second,  that  the  certificate  of 
sale  was  not  executed  in  duplicate,  because, 
while  conceding  that  one  copy  thereof  was 
properly  signed  by  the  president  of  the 
board  of  public  works,  the  signature  to  the 
other  copy  was  a  fac  simile  stamp  signa- 
ture of  the  same  officer,  affixed  at  his  re- 
quest by  the  clerk ;  third,  that  the  signature 
"Board  of  PubUc  Works  of  the  City  of  Los 
Angeles,  by  Lorin  A.  Handley,  President," 
affixed  to  the  deed,  was  unauthorized  and  in- 
sofflcient  to  constitute  an  execution  of  the 
deed;    fourth,  that  the  notice  to  redeem  Is 
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Invalid  In  that,  after  the  statement  of  the 
amount  due  for  redemption.  It  contained  the 
following  words  inserted  in  parentheses: 
"And  three  dollars  for  serving  of  this  notice 
and  making  affidavit  thereto,  as  allowed  by 
law." 

In  the  case  of  O'Nell  v.  Brode,  ClvU  No. 
2630,  reported  in  181  Pac  91,  all  of  these 
questions  were  presented  to  this  court  upon 
an  appeal  which  Involved  the  same  proceed- 
ings and  assessment,  and  decided  adversely 
to  the  contention  of  respondent  It  Is  un- 
necessary to  repeat  what  was  there  said; 
suffice  It  to  say  that  the  members  of  this 
court  adhere  to  the  conclusions  reached 
therein  In  disposing  of  the  same  questions 
now  raised  oh  this  appeal. 

The  other  point  made  in  this  case  and  not 
Involved  In  the  O'Nell  Case  is  that  the  affi- 
davit of  service  of  notice  to  redeem  is  insuf- 
ficient for  the  reason  that  it  fails  to  show 
an  exercise  of  due  diligence  on  the  part  of 
defendant  In  serving  the  notice,  as  required 
by  section  24  of  the  act  It  appears  from 
the  affidavit  that  the  property  being  vacant 
and  unoccupied,  affiant  posted  a  sufficient 
notice  thereon  in  a  conspicuous  place,  tacked 
upon  a  board  and  nailed  to  an  upright  stake 
driven  Into  the  ground,  that  the  assessment 
showed  the  name  of  the  owner  of  the  property 
to  be  C!Omelius  Shea,  that  after  making  in- 
quiry In  the  immediate  vicinity  of  said  prop- 
erty In  an  effort  to  locate  Cornelius  Shea 
and  obtaining  no  information  as  to  him  or 
his  whereabouts,  he  searched  the  dty  dl-  , 
rectory  of  Los  Angeles  and  the  directories 
of  the  two  telephone  companies  without  find- 
ing his  oame  therein,  that  thereupon  he,  for 
a  remuneration  i>ald,  sought  the  assistance 
of  a  company  known  as  the  Los  Angeles 
Map  &  Address  Company,  which  claimed  to 
possess  knowledge  of  the  names  and  address- 
es of  people  owning  lots  and  lands  In  the 
dty  of  Los  Angeles,  and  from  said  company 
learned  that  Barbara  N.  Shea,  plaintiff 
herein,  was  the  then  owner  of  the  property, 
and  that  a  letter  addressed  to  her,  care  Spo- 
kane Title  Company,  Spokane,  Wash.,  should 
reach  her,  that  thereupon  defendant  mailed 
said  notice  to  redeem  to  the  address  so  giv- 
en him,  whldi  letter  was  returned  by  the 
post  office  department,  and  that  affiant  does 
not  know  of  any  method  or  way  to  Induce 
the  owner  of  said  property  to  redeem  the 
same,  followed  by  a  statement  that  prior  to 
the  posting  of  notice  upon  said  property  he 
had  exercised  due  diligence  to  find  the  owner 
thereof.  In  support  of  her  contention  that 
this  affidavit  falls  to  show  an  exercise  of  due 
diligence,  respondent  dtes  Hennessy  v.  Hall, 
14  CaL  App.  759,  113  Pac.  350,  wherein  the 
affidavit  was  held  Insufficient  by  reason  of 
the  fact  that  no  acts  performed  by  the  affi- 
ant In  his  efforts  to  discover  the  whereabouts 
of  the  party  were  shown ;    the  averment  being 
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merely  that  be  bad  need  due  diligence.  This 
was  held  Insufficient ;  but  it  is  not  antborlty 
for  the  contention  here  made,  since  the  acts 
done  by  afflant  are  set  forth  In  the  affidavit. 
In  onr  opinion,  the  averments  are  sufficient 
under  the  circumstances  to  sliow  due  dili- 
gence on  the  part  of  defendant  in  his  effort 
to  ascertain  the  wherealMuts  of  plaintiff 
and  serve  upon  her  the  notice  to  redeem  re- 
quired by  the  statute. 

Upon  the  authority  of  what  Is  said  In 
CVNell  ▼.  Brode,  supra,  and  our  conclusion 
as  to  the  sufficiency  of  the  affidavit,  the  Judg- 
ment is  reversed. 

We  concur:  COKREX,  P.  J.;  JAMES,  J. 


«1  Cat.  App.  N6) 

ELLIS  V.  SAMBERO.     (Civ.  2645.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    June  9,  1919.) 

1.  Municipal  Cobporations  0=>7O6(5)— Au- 
touobilb  accioent— evidemck. 

In  pedestrian's  action  for  injuries  from  bo- 
ing  run  down  by  automobile,  testimony  tliat, 
when  dcfpadant  apparently  saw  plaintiff  and 
applied  bia  brakes,  he  "sicidded  his  machine  for 
tuiiy  60  feet,  the  fire  flying  from  under  the  tires, 
trying  to  stop,"  held  to  support  finding  that  de- 
fendant was  traveling  at  a  dangerous  and  un- 
lawful speed. 

2.  Municipal  Corporations  «3>705(10)— Au- 
tomobile Accident— CoNTRiBUTORT  Negli- 
gence. 

That  plaintiff  pedestrian,  run  down  by  de- 
fendant's automobile,  endeavored  to  save  himself 
by  grasping  the  machine,  and  that  in  so  doing 
he  may  have  aggravated  liis  injury,  does  not 
show  contributory  negligence  on  his  part. 

8.  Municipal  Corporations  e=3706(2)— Au- 
tomobile Accideni^— Pboof  and  Variance. 
That  plaintiff  pedestrian,  run  down  by  de- 
fendant's automobile,  may  not  have  been  actu- 
ally thrown  to  the  pavement,  as  he  alleged,  does 
not  show  failure  of  proof  to  sustain  the  com- 
plaint made,  plaintiff  being  strucit  by  the  auto- 
mobile in  the  manner  described  and  suffering 
injuries,  and  it  l>eing  immaterial  whether,  after 
being  strudc,  be  remained  on  his  feet  or  felL 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Wm.  D.  Dehy,  Judge. 

Action  by  Loren  Ellis  against  M.  S.  San- 
berg.  £^m  Judgment  for  plalntUF  and  order 
denying  new  trial,  defendant  appeals.  Af- 
firmed. 

H.  H.  Appel  and  D.  J.  Dennlson,  both  of 
Los  Angeles,  for  appellant 

J.  W.  Hocker,  Robert  E.  Austin,  and  Hock- 
er,  Morris  &  Austin,  all  of  Los  Angeles,  for 
respondent 


JAMES,  J.  A  jndgment  In  this  case 
was  entered  in  favor  of  the  plaintiff  In  the 
sum  of  $400  as  damages  wliich  the  court 
found  plaintiff  had  suffered  by  reason  of 
personal  injuries  caused  by  the  negligence 
of  the  defendant.  The  defendant  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing bis  motion  for  a  new  trial. 

[1-SI  In  the  complaint  of  plaintiff  It  was 
alleged  that,  while  plaintiff  was  crossing  a 
public  street  in  the  city  of  Los  Angeles,  the 
defendant  came  down  the  street  operating  an 
automobile,  and  that  said  automobile  was 
traveling  at  a  dangerous  rate  of  speed  and  in 
excess  of  the  speed  permitted  by  law,  and 
that  defendant  "so  carelessly  and  negligently 
operated  and  drove  his  said  automobile  as  to 
run  the  same  into  the  person  of  plaintiff,  run- 
ning him  down,  and  said  automobile  struck 
plaintiff  with  snch  force  and  violence  that 
plaintlfl  was  violently  thrown  to  the  pave- 
ment." Under  findings  made  by  the  court  the 
facts  were  determined  to  be  as  alleged  by  the 
plaintiff.  Defendant  In  ills  answer  denied 
that  any  negligent  act  had  been  committed 
on  his  part,  and  further  alleged  that  tlie  in- 
juries to  plaintiff  were  caused  by  the  con- 
tributory negligence  of  the  latter.  It  is  here 
contended  that  the  evidence  was  insufDcient 
to  Justify  the  court  in  making  findings  In  fav- 
or of  the  plaintiff  and  that  the  defense  of  con- 
tributory negligence  should  have  been  sus- 
tained. The  case  on  the  evidence  was  pecu- 
liarly one  for  the  Judgment  of  the  trial  court 
and  was  not  a  case  where  the  evidence  show- 
ed without  conflict  a  lack  of  negligence  on 
the  part  of  the  defendant  The  plaintiff  at- 
tempted to  cross  the  street  alwut  midway 
between  the  comers  of  the  block.  He  testi- 
fied that  be  saw  the  machine  of  the  defend- 
ant when  It  was  30  or  40  feet  away,  that  he 
did  not  know  upon  wliich  side  the  machine 
was  going  to  pass,  and,  becoming  confused  in 
order  to  save  himself  he  attempted  to  grasp 
the  machine  In  front  and  that  as  he  did  so  the 
machine  came  to  a  stop,  not  before,  however, 
his  leg  bad  l>een  damaged  by  contact  with  it 
Another  witness  testified  to  having  oliserved 
the  accident  He  testified  that  he  was  in  a 
machine  following  the  machine  of  the  de- 
fendant just  before  the  accident  and  that 
the  machine  of  the  defendant  was  traveling 
In  the  nelghl)orhood  of  40  miles  an  hour ;  that 
as  the  defendant  apparently  saw  the  plain- 
tiff crossing  in  front  of  him  he  put  on  his 
brakes  and  "skidded  his  machine  for  fully 
60  feet  the  fire  flying  from  under  the  tires, 
trying  to  stop  the  machine." 

From  this  brief  statement  of  the  evidence 
It  will  at  once  be  seen  that,  notwithstanding 
any  contradictory  testimony  offered  by  the 
defendant  there  was  substantial  evidence 
before  the  court  tending  to  show  that  the 
defendant  in  driving  down  the  street  was 
traveling  at  a  dangerous  and  unlawful  rate 
of  speed.    Finding  such  to  be  the  fact  the 


^saFor  other  easM  na  urn*  topic  and  KBT-NUHBER  in  all  Kay-Numbered  Dlsesta  and  Indexea 


Digitized  by 


Google 


CaL) 


MoKISSICK  OATTLE  CO.  t.  ALSAOA 
<1M  P.) 


793 


coart  was  Jnstlfled  In  condndlns  tliat,  bad 
defendant's  machine  been  traveling  at  a  rea- 
sonable and  safe  rate,  It  would  have  been 
more  easily  controlled,  and  plaintiff  would 
have  advanced  beyond  its  course  before  be 
found  the  machine  upon  him.  That  the  plain- 
tiff endeavored  to  save  himself  by  grasping 
the  machine,  and  that  in  so  doing  be  may 
have  aggravated  his  injiuy,  does  not  show 
contributory  negligence  on  his  part  His 
act  may  have  been,  and  we  must  assume  the 
«oart  so  considered  it,  the  act  of  a  reasonable 
man  under  the  drcnmstances.  That  he  may 
not  have  been  actually  thrown  to  the  pave- 
ment, as  he  alleged,  does  not  show  that  there 
was  a  failure  of  proof  to  sustain  the  com- 
plaint made.  The  plaintiff  was  struck  by 
the  automobile  of  the  defendant  in  the  man- 
ner described,  and  suffered  injuries .  It  is  im- 
material whether,  after  being  so  struck,  he 
remained  upon  bis  feet  or  fell  to  the  ground. 
In  our  opinion,  the  decision  of  the  trial  Judge 
Is  fully  supported  by  the  evidence. 
The  Judgment  and  order  are  afBrmed. 

We  concur:  CX>NREY,  P.  J;  SHAW,  J. 


(41  Cat.  App.  S80) 

McKISSICK    CATTT.E    GO.    T.    ALSAOA. 
(Civ.  1821.) 

{District  Gonrt  of  Appeal.  Third  District,  Cal- 
ifornia.   June  B,  1919.) 

1.  Waters  and  Water  Cottrses  «s>152(8)— 
Irrigation   —   Appbofbiation   —   Sum- 

CIBNCT  of  EVinSNCE. 

Evidence  that  waste  waters  from  plaintilTi 
irrigation  project  collected  in  a  slongb  from 
which  defendant  constructed  a  ditcii  to  his 
property,  etc.,  held  to  sustain  findings  that 
plaintilf  had  continuously  used  all  the  waters  of 
a  creek  for  his  purposes,  and  that  defendant 
had  no  right  to  build  a  ditch  across  plaintiff's 
land  to  the  creek  and  appropriate  waters  there- 
from. 

2.  Waters  and  Water  Courses  «=>42— Bi- 
FARtAN  Riobts— Use  or  Water. 

^e  owner  of  land  riparian  to  a  stream  Is 
entitled  to  exercise  riparian  rights,  unless  be 
has  divested  himself  of  such  rights  or  otherwise 
lost  them. 

8.  Raters  and  Water  Courses  «=340— Ri- 
parian RtQHTS— Loss— CBANOK  OW  COURSE 

OF  Stream. 
Where  nataral  forces  cause  a  stream  to  seek 
•  diannel  outside  of  lands  throusb  which  they 
formerly  flowed,  the  landowner  loses  his  ripari- 
an rights. 

4.  Waters  and  Water  Courses  «=>4(>— Ri- 
parian Riobt»— Diversion  or  Stream. 
While  a  riparian  owner,  who  has  lost  his 
rights  by  avulsion,  may  ditch  the  waters  back 
to  its  original  channel  within  a  reasonable  time, 
he  cannot  disturb  the  rights  of  appropriatom. 


or  go  upon  the  land  of  others  for  this  pnrpose 
without  their  consent. 

5.  Appeai.  and  Error  4=»1071(1)— Harmless 
E^oR— Findings. 

.An  erroneous  finding  will  be  disregarded, 
where  judgment  is  supported  by  other  findings. 

6.  WoBDs  AND  Phrases— "Channel." 

"Channel"  is  a  generic  term  applicable  to 
any  water  course,  whether  a  river,  creek,  slough, 
or  canaL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  CbanneL] 

Appeal  from  Superior  Conrt,  Lassen  Coun- 
ty; U.  D.  Burroughs,  Judge. 

Action  by  the  McKlssick  Cattle  Company 
against  Baptists  Alsaga.  Judgment  for 
plaintiff,  and  defendant  appeals.    AtUrined. 

F.  A.  Kelley,  of  Susnnville,  for  appellant 
Dodge  &  Barry,  of  Reno,  Nov.,  for  respond- 
ent 

Pardee  &  Pardee,  of  Susanville,  amicus 
curiae. 

HART,  3.  This  action  was  Instituted  by 
the  plaintiff  to  enjoin  the  defendant  from 
maintaining  on  certain  of  the  plaintiff's  lands 
a  dam  and  a  ditch,  whereby  water  Is  divert- 
ed from  Secret  creek  to  the  lands  of  the 
defendant  Findings  and  Judgment  were  in 
favor  of  the  plaintiff,  and  this  appeal  Is 
prosecuted  by  the  defendant  from  said  Judg- 
ment 

The  plaintiff  claims  the  exclusive  right  to 
all  the  waters  flowing  In  said  creek,  both  as 
a  riparian  owner  and  as  an  appropriator, 
and  sets  up  both  those  claims  in  two  different 
causes  of  action.  The  defendant  besides 
specifically  denying-  by  answer  all  the  ma- 
terial facts  alleged  In  the  complaint  filed 
a  crosR-romplaint  In  which  he  sets  np  a 
claim  to  GO  inches  of  the  water  of  the  creek, 
measured  under  a  4-incta  pressure,  by  virtue 
of  appropriation  and  also  by  prescription. 
The  facts,  as  disclosed  by  the  findings,  ai« 
these: 

The  plaintiff  Is  the  owner  of  a  little  more 
than  a  quarter  section  of  land  in  township 
26  and  a  number  of  other  quarter  sections  In 
township  32,  In  Lassen  county,  and  has  been 
tbe  owner  of  said  lands  for  many  years.  Tlie 
waters  of  Secret  creek,  above  mentioned.  In 
a  well-dcflned  channel,  between  well-deflned 
banks,  flow  over  and  across  said  lands;  the 
latter  being,  therefore,  riparian  thereto 
and  susceptible  of  irrigation  from  tbe  waters 
thereof.  All  the  waters  of  said  stream  are 
necessary  for  the  Irrigation  of  said  lands 
for  the  purpose  of  growing  crops  thereon. 

More  than  25  years  prior  to  the  commence- 
ment of  this  action  a  grantor  of  plaintiff 
appropriated  all  of  the  waters  of  said  stream 
by  constructing  dams  in  the  channel  thereof 
at  various  places  in  and  upon  said  stream 
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and  ccmstnictlng  ditches  leading  from  said 
dams  to  and  upon  said  lands,  and  tor  more 
tban  25  years  prior  to  the  Institution  of  this 
action  the  plaintlfT  and  Its  said  grantor  have 
appropriated  and  diverted,  by  the  means 
above  Indicated,  all  of  the  waters  of  said 
stream  and,  except  when  interfered  with  by 
defendant,  have  continuously  used  said  wa- 
ters for  the  Irrigation  of  crops  of  hay  and 
grasses  for  pasture  standing  and  growing 
on  said  lands;  that,  Inasmuch  as  the  climate 
of  that  section  of  the  state  in  which  said 
lands  are  situated  is  arid,  it  is  absolutely 
necessary  and,  in  fact,  indispensable  to  the 
growing  of  bay  and  grasses  on  the  lands  of 
plalntifF  to  irrigate  the  same;  and  that 
properly  to  Irrigate  said  lands,  or  so  that 
they  will  produce  crops  of  hay  and  grasses, 
it  is  necessary  for  plaintiff  to  use  all  of  the 
waters  of  said  stream. 

The  defendant  is,  and  for  more  than  10 
years  prior  to  the  l)eginning  of  this  action 
bad  been,  the  owner  and  in  the  possession  of 
fractional  portions  of  certain  sections.  In 
quantity  amounting  in  the  aggregate  to  a 
quarter  section.  In  said  township  32.  Over 
a  comer  of  the  said  lands  of  the  defendant 
the  creek  above  mentioned  traversed,  and  the 
said  lands,  although  (as  the  court  found) 
riparian  to  said  creek,  are  not  susceptible 
of  irrigation  from  the  waters  of  said  creek 
without  the  necessity  of  going  upon  the  lands 
of  plaintiff  for  the  purpose  of  diverting  the 
waters  from  the  stream  to  the  lands  of  de- 
fendant by  the  construction  and  maintenance 
of  a  dam  on  plaintiff's  lands  and  constructing 
and  maintainiug  a  ditch  leading  from  such 
dam  to  defendant's  lands. 

As  above  stated,  the  defendant  in  bis 
cross-complaint  claimed  title  to  50  inches  of 
the  waters  of  the  creek  by  appropriation  and 
prescriptlcm,  and  in  this  behalf  alleged  that 
In  the  year  1894  one  E)dward  W.  Tregaskl,  a 
grantor  of  defendant,  at  a  time  when  said 
Tregaski  was  the  owner  of  defendant's  lands, 
constructed  a  ditch  at  a  certain  point  on 
plaintiff's  land  connecting  with  Secret  creek 
and  leading  to  defendant's  lands,  and  there- 
by appropriated  and  diverted  to  the  latter 
lands  50  inches  of  the  waters  of  said  stream 
"for  a  useful  and  beneficial  purpose";  that 
at  the  time  of  the  appropriation  so  made 
such  waters  were  unappropriated  and  un- 
claimed waters  flowing  in  said  stream,  and 
that  said  appropriation  was  made  "peace- 
ably, quietly,  and  without  objection  or  in- 
terference by  the  owners  of  said  lands  upon 
which  said  diversion  was  made";  that  ever 
since  the  time  of  said  diversion,  in  the 
year  1894,  the  defendant's  said  grantor  and 
the  defendant  have  continuously,  in  each  and 
every  year  thereafter  and  until  the  year  1915, 
appropriated,  diverted,  and  used  50  inches  of 
said  waters,  measured  under  a  4-inch  pres- 
sure, for  the  necessary  irrigation  of  crops  of 
hay,  grain,  and  grasses  growing  upon  de- 


fendant's lands.  It  Is  then  averred  that  In 
the  month  of  April,  1915,  the  plaintiff  will- 
fully, wrongfully,  and  without  right,  and 
against  the  consent  of  defendant;  constructed 
a  dam  in  said  creek  at  the  point  where  the 
ditch  leading  to  defendant's  land  tapped  said 
creek,  and  by  means  thereof  and  a  ditch  c(hi- 
structed  by  said  plaintiff  turned  the  waters 
of  said  stream  away  from  the  defendant's 
lands  on  to  the  lands  of  plaintiff,  thereby  de- 
priving defendant  of  any  use  of  the  waters 
of  said  creek,  etc. 

As  to  the  above  allegations  of  defendant's 
cross-complaint,  the  court,  after  finding  that 
said  Tregaskl  did  not  in  the  year  1£04,  or 
at  any  other  time,  build  the  ditch  referred  to 
or  otherwise  make  an  appropriation  of  any 
of  the  waters  of  said  stream  to  be  used  on 
defendant's  lands  or  for.  any  purpose,  further 
found: 

"That  prior  to  the  winter  of  1018  and  1914 
there  was  an  ancient  channel  beading  upon  the 
lands  of  plaintiff,  lying  on  said  stream  above  the 
lands  of  defendant,  and  that  said  ancient  chan- 
nel caught  up  the  waste  waters  from  the  said 
lands  of  plaintiff  so  lying  at>ove  on  said  stream, 
as  aforesaid,  and  said  Tregaski  did  construct  a 
ditch  from  said  ancient  channel  to  and  upon 
defendant's  said  lands,  and  said  TregaaU  and 
said  defendant  down  to  the  winter  of  said  years 
1918  and  1914,  nsed  the  waters  of  said  andent 
channel  and  ditch  as  the  same  wasted  or  flowed 
from  the  said  lands  of  plaintiff,  situated  on  said 
stream  above  said  lands  of  defendant,  that,  in 
the  winter  of  the  years  1913  and  1914,  the  nat- 
ural channel  of  said  stream,  by  reason  of  un- 
usual flood  or  freshet,  washed  out  to  such  an  ex- 
tent that  no  water  would  or  could  flow  from 
said  stream  to  the  lands  of  defendant,  or  to.the 
bead  of  said  ancient  channel,  except  by  defend- 
ant constructiog  a  ditch  over  the  lands  of  plain- 
tiff on  said  stream,  and  above  the  lands  of  de- 
fendant, and  constructing  a  dam  in  the  chan- 
nel of  said  stream  on  the  lands  of  plaintiff  ia 
the  channel  of  said  stream  above  the  said  lands 
of  defendant. 

"That  in  the  year  1914,  after  said  flood  or 
freshet,  defendant,  for  the  purpose  of  causing 
the  water  of  said  stream  to  flow  into  said  an- 
cient channel  willfully  and  unlawfully,  and  with- 
out right,  and  without  the  consent  of  plaintiff, 
entered  upon  the  west  half  of  the  northeast 
quarter  of  said  section  26,  township  and  range 
aforesaid,  and  erected  a  new  dam  in  the  chan- 
nel of  said  stream,  and  constructed  a  new  ditch 
leading  from  said  dam  upon  and  across  a  por- 
tion of  the  said  west  half  of  the  northeast  quar- 
ter of  section  26,  and  to  lands  occupied  and 
claimed  by  defendant  lying  west  of  said  lands, 
and  said  defendant  now  claims  the  right  to 
maintain  said  dam  in  the  clumnel  of  said 
stream,  and  to  maintain  said  ditch  and  take  wa- 
ter therethrough,  acrosg  a  portion  of  the  said 
lands  of  plaintiff,  to  and  upon  lands  so  claimed 
and  occupied  by  defendant" 

It  was  further  found  that  the  defendant 
"has  no  right  to  maintain  said  dam  In  tb» 
channel  pf  said  stream  or  said  ditdi  across 
said  lands."  The  findings  further  show  that 
in  the  month  of  April,  1015,  plaintiff,  in  the 
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manner  diargect  and-dMcribed  1a  defeodaaf  b 
amw-complaint,  stopped  tbe  flow  of  the 
vratera.  from  tbe  creek  into  tbe  dltcb  leading 
to  defendant's  lands,  but  It  was  found  tbat 
tbe  act  of  tbe  plaintiff  In  tbat  respect  was 
not  unlawful  or  wrongful.  Neither  tbe  de- 
fendant nor  bis  grantors  (so  it  was  found) — 

"have  ever  diverted  BO  inches  of  water,  or  aiiy 
number  of  inches  of  water  whatever,  from  said' 
stream  for  any  length  of  time  whatever,  openly, 
notorioualy,  continaougly  or  adversely  to  the 
plaintiff  or  its  grantors,  or  either  of  them,  or 
under  any  claim  of  right  and  title  againat  said 
plaintiff,  and  that  neither  defendant  nor  his 
granton  have  ever  appropriated  and  diverted, 
or  used  and  appropriated  and  diverted,  or  used 
and  appropriated  the  waters  of  said  stream,  or 
aaj  portion  thereof,  openly,  notorionsly,  con- 
tinuously, or  adversely  to  the  plaintiff  or  Its 
grantors,  or  either  of  them." 

The  appellant  contends:  (1)  That  the  find- 
ings are  not  supported ;  and  (2)  that  certain 
findings  are  so  irreconcilably  inconsistent 
with  each  other  tbat  the  Incongruity  Is  fatal 
to  tbe  Jadgmcnt. 

[1]  We  do  not  intend,  nor  is  It  necessary, 
to  present  berein  a  detailed  or  an  extended 
statement  of  tbe  testimony,  to  show  that  the 
first  point  above  stated  Is  wholly  destitute  of 
merit  It  will  suffice  to  state  that  there  is 
disclosed  by  the  record  ample  evidence  to 
show  tbat  since  tbe  year  1885,  and  down  to 
the  time  In  1014  when  tbe  defendant  con- 
structed the  ditch  on  the  plaintiff's  land  to 
carry  water  from  tbe  creek  to  bis  land,  the 
plaintiff  had  continuously  and  uninterrupted- 
ly used  for  tbe  purpose  of  Irrigating  Its 
lands  all  the  waters  of  Secret  creek,  and  that 
all  tbe  waters  flowing  in  the  creek  were  nec- 
essary for  tbat  purpose.  Indeed,  It  was  suffi- 
ciently made  to  apipear  tbat  there  was  not 
enough  water  flowing  In  said  creek  to  pro- 
vide properly  or  adequately  for  the  crops 
grown  on  all  the  plaintiff's  lands.  It  was 
further  shown  by  what  appears  to  be  suffi- 
cient proof  that  none  but  waste  waters  from 
the  creek  ever  did  reach  tbe  defendant's 
land,  and  this  waste  water  was  small  in 
quantity  and  came  from  tbe  irrigation  by 
plaintiff  of  tbat  portion  of  Its  lands  known 
as  tbe  "upper  meadow";  that  the  waste 
water  .referred  to  ran  into  what  the  court  in 
its  findings  diaracterlzes  as  an  "ancient 
<duumel."  Said  channel,  it  seems,  was  an  old 
slough  wblch  bad  ceased  to  carry  water; 
tbat  tbe  use  of  the  waste  water  emptying 
into  said  channel  or  slough  as  tbe  result  of 
tbe  irrigation  of  plaintiff's  "upper  meadow" 
was  accomplished  by  the  defendant's  grantor, 
said  Tregaski,  by  a  dltcb  connecting  with 
said  slough ;  that  the  use  In  such  manner 
of  said  waste  water  was  continued  by  the 
defendant's  grantor  and  blmself  until  the 
rainy  season  of  1913-14,  when,  as  seen,  tbe 
channel  of  Secret  creek  was  so  washed  out 


by  a  freshet  as  to  render  it  incapable  of 
carrying  its  water  so  that  it  would  empty 
the  waste  waters  Into  tbe  old  slou^ 

In  addlUcm  to  the  foregoing.  It  may  be 
stated  that  certain  witnesses  testified  that 
in  certain  years  i»ripr  to  that  in  which  tbe. 
defendant  oonstrocted  the  ditch,  in  con- 
troversy, they  bad  worked  on  tbe  land  owned 
by  the  defendant  and  tbat  they  knew  that 
bo  water  from  Secret  creek,  except  tbe  waste 
above  referred  to,  was  ever  used  on  said  land. 
It  may  also  be  added  tbat  it  appears  that, , 
Just,  prior  to  the  construction  by  the  defend- 
ant of  the  ditch  in  (Juestion,  tbe  latter  stat- 
ed to  tbe  witness  E^yart,  who  was  foreman 
or  euperintendent  of  tbe  plaintiff  and  as 
such  had  charge  of  its  lands  and  stock  busi- 
ness, that  he  (defendant)  desired  tbe  use 
of  the  water  of  tbe  creek  for  the  period  of 
10  or  12  days  only;  that  Enyart  replied  to 
the  defendant,  "I  can't  let  you  have  it— it 
would  be  against  tbe  company's  wishes,  and 
I  can't  do  it;  I  said,  'Tou  can  write  out  an 
agreement  and  pay  me  a  dollar,'"  where- 
upon a  written  agreement  or  promise  was 
prepared  and  signed  by  defendant  and.  de- 
livered to  Enyart,  in  which  be  promised  "to- 
pay  tbe  McKlssick  Ottle  Company  $1  for 
the  water  for  my  ryefleld  for  12  daya"  In 
this  connection,  It  may  be  well  to  state  that 
Enyart  testified  that  the  defendant,  at  the 
time  of  making  said  agreement,  made  no 
claim  whatever  to  the  water  flowing  in 
Secret  creek,  nor,  from  tbe  time  he  (witness) 
first  entered  into  tbe  employment  of  plaintiff, 
in  tbe  year  1885,  to  tbe  "present  time,"  did 
any  one  living  on  or  occupying  "tbe  Tregaski 
place  or  Alsaga  land"  make  "any  claim  [to 
witness]  of  any  right  to  use  tbe  waters  of  the 
creek,  except  In  the  last  couple  of  years," 
when  the  witness  discovered  tbe  ditch  com- 
plained ot 

Tbe  testimony  further  shows  that  the 
plaintiff  has  utilized  the  waters  of  Che 
stream  for  its  purposes  by  putting  dams 
therein  and  building  small  ditches  on  its 
lands,  and  that  there  is  no  way  in  which 
the  defendant  can  divert  tbe  water  from 
the  creek  to  his  lands  except  by  doing  what 
he  did  in  the  year  1914,  viz.  by  maintaining  a 
dam  in  tbe  channel  of  the  creek  in  tbe  mead- 
ow field  of  plaintiff  and  a  ditch  leading 
from  the  dam  to  the  defendant's  land.  There 
Is  ample  testimony  from  which  the  trial 
court  was  authorized  to  find  tbat  the  dltdi 
in  question  was  constructed  by  the  defendant 
in  the  year  1914. 

It  is  clear  from  tbe  foregoing  statement  of 
tbe  evidence  tbat  (as  above  declared)  tbe 
finding  that  the  pfalntiff  for  more  than  20 
years  prior  to  the  commencement  of  this  ac- 
tion had  continuously  and  uninterruptedly 
used,  by  virtue  of  rights  acquired  as  an  ap- 
propriator,  until  Interfered  with  by  defend- 
ant, as  above  explained,  all  the  waters  of 
Secret  cre^   for  a  beneficial   purpose  and 
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tbat  an  said  waters  were  neoessanr  tor  midi 
purpose,  Is  supported. 

[2]  The  claim  that  there  Is  m  fatal  Incon- 
sistency  between  certain  of  the  findings  Is 
based  upon  the  fact  that  while,  as  above 
shown,  the  court  found  tbat  the  plaintiff  was 
entitled  to  take  and  use  all  the  waters  of 
said  creek,  it  also  found  that  the  lands  of 
the  defendant  were  riparian  to  said  stream. 
It  must  be  conceded  that  the  Idea  that  a 
person  may  be  a  riparian  owner  and  at  the 
same  time-not  entitled  to  exercise  the  rights 
which  are  the  necessary  corollary  of  such 
ownership  Is  inherently  Inconsistent  If  he 
be  a  riparian  owner,  or  his  lands  are  riparian 
to  a  flowing  or  any  stream,  be  is  ex  necessi- 
tate, entitled  to  exercise  riparian  rights,  un- 
less he  has  by  bis  own  acts  divested  himself 
of  such  rights  or  otherwise  suffered  the  loss 
of  them.  It  is  probable,  however,  that  what 
the  court  meant  to  declare  by  said  finding 
was  merely  that  the  lands  of  defendant  were 
riparian  to  the  creek  so  long  as  water  flowed 
therein  so  as  to  reach  ttiat  part  of  the  creek 
passing  over  said  lands. 

But,  assuming  that  the  cross-complaint  of 
defendant  sufficiently  shows  by  its  averments 
that  defendant's  lands  were  ever  riparian  to 
the  creek  In  question  (an  assumption  direct* 
ly  opposed  to  the  contention  of  counsel  for 
plaintiff),  we  still  have  here  this  situation: 
The  evidence  shows,  the  court  finds,  and  the 
defendant  expressly  admits  In  bis  briefs,  that 
in  the  winter  of  1913-14  the  natural  channel 
of  said  creek  was,  from  natural  causes,  so 
changed  as  that  the  waters  thereof  no  longer 
thereafter  flowed  to  defendant's  lands,  the 
same  being  caused  by  a  flood  or  freshet 
which  washed  out  the  natural  channel  to 
such  an  extent  and  in  such  manner  as  that 
It  brought  about  the  results  Indicated. 
And  the  defendant  further  admitted  (and  the 
court  found  upon  evidence  sufficient  In  Itself, 
and  lnde|)endently  of  such  admission,  to  war- 
rant the  finding)  that  the  defendant  could  not 
restore  the  water  without  ditching  the  water 
from  the  creek  at  a  point  upon  the  plaintiff's 
lands.  In  other  words,  it  was  not  only  found 
by  the  court,  but  it  was  admitted  by  the  de- 
fendant that  he  cannot  secure  a  return  of  the 
water  into  the  channel  of  the  creek,  so  that  it 
will  reach  his  lands  without  using  the  plain- 
tiff's lauds  for  that  purpose.  It  follows, 
therefore,  that,  even  if  It  be  true  that  de- 
'ondaut's  lands  were  formerly  riparian  to 
the  waters  of  Secret  creek,  the  finding  that 
they  were  riparian  to  said  waters  at  the  time 
of  the  commencement  of  this  action  is  en- 
tirely devoid  of  any  justification  whatso- 
ever; for  when,  solely  by  an  act  of  Provi- 
dence, the  channel  of  riparian  waters  has 
been  so  changed  as  that  such  waters  cease 
to  fiow  over  and  across  the  lands  of  a  ripa- 
rian owner — tbat  Is  to  say,  when  such  waters 
cease  through  the  operation  of  some  natural 
force  to  pursue  their  accustomed  course  and 


In  conaequeoce  cease  to  flow  in  a  portloii  of 
that  natural  channel,  whldi  portion  of  such 
channel  passes  or  crosses  over  certain 
lands — ^then  in  that  case  the  owner  of  sncb 
lands  loses  the  rOIe  of  a  riparian  owner.  Or, 
as  this  proposition  Is  learnedly  and  luddly 
explained  by  former  Justice  Hensbaw,  In 
Wholey  v.  Caldwell,  108  Cal.  95,  41  Pat  81, 
80  L.  R.  A.  820,  49  Am.  St  Rep.  64: 

"The  foundation  of  the  riparian  proprietor's 
rights  rests  upon  the  nniversally  accepted  max- 
im adopted  by  the  common  law  from  the  civil 
law;  'Aqua  carrit  et  debet  currere  at  rarrere 
aolebat  ex  jare  natune.'  These  risbts  thus 
draw  their  support  frnm  the  laws  of  oature,  bot 
they  do  not  rise  superior  to  those  laws.  When, 
by  their  operation,  the  flow  is  lost  the  right 
is  lost  with  it  The  new  channel  Itself  becomes 
the  natural  chanucL  Otherwise  a  riparian  pro- 
prietor would  hold  all  lands  above  him  in  an 
extraordinary  and  perpetual  servitude.  If,  by 
the  forces  of  nature,  the  stream  should  chanae 
its  course  at  a  point  miles  above  bim,  be  would 
still  be  empowered  to  subject  any  and  all  of 
the  intermediate  territory  to  operations  requi- 
site to  enable  him  to  turn  the  water  back  upon 
bis  own  premises,  and  this  power  would  be  bis 
to  the  very  fountaiuhpad  of  the  stream.  Such 
a  doctrine  oould  not  be  tolerated." 

The  doctrine  thus  declared  is  ao  obvious- 
ly the  product  of  sound  principle  and  sound 
sense  that  It  would  be  wholly  supererogatory 
to  multiply  authorities  expounding  and  up- 
holding It,  although,  for  Uie  convenience  of 
the  profession,  we  may  with  no  impropriety 
refer  to  the  following  authorities  In  this  con- 
nection: Bale's  (Sir  Matthew)  De  Jure 
Marls,  a  1;  Kent's  Commentaries,  428; 
Blackstone's  Commentaries,  2G2;  Angell  on 
Water  (bourses,  g  57;  Oould  on  Waters.  |  159, 
and  cases  mentioned  thereunder;  1  Wlel  on 
Water  Rights,  |  862. 

[3,4]  Without  doubtt  a  riparian  owner, 
having  lost  his  rights  as  such  by  avulsion, 
may  ditch  the  water  back  to  its  original 
channel,  if  be  does  not  delay  doing  so  beyond 
a  reasonable  time.  1  Wlel  on  Water  Rights, 
I  862 ;  Morton  v.  Oregon  Short  Line  By.  Co.. 
48  Or.  444,  87  Pac.  151,  152,  163,  7  L.  R.  A. 
(N.  S.)  344, 120  Am.  St  Rep.  ^7 ;  Mathe\vson 
T.  Hoffman,  77  Mich.  420,  43  N.  W.  879, 
6  L.  R.  A.  849;  Famhann,  Waters,  |  491. 
But  In  restoring  the  water  to  its  original 
channel  be  will  not  be  permitted  to  disturb 
the  rights  of  appropriators,  nor  has  he  the 
right  to  go  upon  the  lands  of  others,  with- 
out their  consent  or  acquiescence,  and  build 
thereon  dams  and  ditches,  or  either,  where- 
by he  may  restore  the  lost  waters  to  their 
original  bed.  The  defeiidnnt  In-  this  case  en- 
tered upon  the  lands  of  the  plaintiff  and  con- 
structed the  ditch  complained  of  without  the 
consent  of  the  latter,  and,  as  In  no  other  way 
can  he  bring  back  to  the  portion  of  the  dian- 
nel  of  Slecret  creek  passing  over  and  across 
a  comer  of  his  lands  the  waters  whldi  had 
tberetofore  flowed  therein,  be  stands  as  one 
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trbo  lias  loat  Ms  riparian  rlghta  wltb  re- 
ipe<t  to  tbe  creek  In  qnestioa 

(11  The  reanlt  of  the  foregoing  considera- 
tions is,  as  above  suted,  that  the  finding 
that  defendant's  lands  are  riparian  to  Secret 
creek  is  wholly  out  of  place  In  the  Judgment 
roll  and  Is  to  be  disregarded.  The  judgment 
la  amply  supported  by  the  other  findings. 

HI  It  is  next  contended  that  there  is  no 
•ridence  supporting  the  finding  of  "an  an- 
cient cliannel  heading  upon  the  lands  of 
plaintltr,  lying  on  said  stream  above  the 
lands  of  defendant  and  into  which  flowed 
the  waste  waters  from  plaintiff's  lands,"  and 
that  defendant's  grantor,  Tregaski,  main- 
tained a  dlt<h  from  said  "ancient  channel  to 
and  upon  defendant's  said  lands."  by  means 
whereof  be  utilized  for  the  benefit  of  said 
lands  the  waste  waters  from  plalntifTs  lands. 
The  specific  objection  to  said  finding  is  that 
there  is  no  evidence  of  the  existence  of  an 
"andent  channel."  The  witness  Enyart  testl- 
fled  that  "Alsaga  takes  the  water  out  in  a 
dircb  altove  the  deep  channel  In  the  upper 
Held :  his  ditch  runs  Into  an  old  slough ;  that 
Is,  tbe  waste  water  from  the  Irrigation  of  tbe 
upper  meadow,  and  that  was  all  of  the  water 
that  was  used  on  the  TreguskI  place  at  that 
time" — referring  to  the  time  intervenlug 
between  the  years  1896  and  1900. 

It  Is  doubtless  true  that  the  "ancient  chan- 
Del"  found  by  the  court  to  exist  is  the  "old 
slough"  mentioned  by  the  witness  Enyart 
Counsel  for  defendant  undertake  to  differ- 
entiate an  "old  slough"  from  an  "ancient 
channel,"  declaring  that,  while  a  'slough  Is 
"an  Inlet  from  a  river  or  a  wet  and  marnhy 
place"  (Webster's  Diet.),  "an  ancient  channel 
no  longer  holds  or  carries  water."  Tbe  dis- 
tinction Is  verbal  rather  than  real  Tbe 
word  "channel"  Is,  as  we  understand  it,  a 
generic  term,  and  applies  to  any  water 
course,  whether  a  river,  a  creek,  a  slough, 
or  a  canaL  If  tbe  phrase  "an  ancient  chan- 
nel" means  an  abandoned  water  course,  we 
can  see  no  reason  why  the  phrase  "old 
slough"  should  not  imply  the  same  thing.  If 
It  be  true  that  water  once  flo\/ing  in  It  has 
ceased  permanently  so  to  flow.  But  the  dis- 
cussion is  academic  and  without  importance, 
Blnce  the  finding  that  the  defendant  had 
never  used  any  but  the  waste  waters  fiowlng 
from  the  plalntilTs  lands  after  the  irrigation 
tbereof  from  Secret  creek  is  alone  sutflcient ; 
It  being  Immaterial  In  what  manner  such 
waters  reached  the  defendant's  lands,  wheth- 
er by  means  of  an  "old  sluugta,"  an  "ancient 
channel,"  or   an   artificial   waterway. 

There  Is  no  just  reason  presented  for  dis- 
turbing the  judgment,  and  it  Is  therefore  af- 
firmed. 


We  concnr: 
Bare,  J. 


CHIPMAN,   P.   X,    BURN- 


(€1  Oal.  App.  nS) 

VOORHEIS  v.   TIDEWATER  SOUTHERN 
BY.  CO.  et  aL    (Civ.  1973.) 

(District  Court  of  Appeal.  Third  District,  Cali- 
fornia.   May  28,  1919.) 

1.  Railboads  «=>222(3)  —  OpxBATioir  —  Ndi- 
SANCB— Teainb  in  Stbeet. 

Allowing  long  freight  trains  to  stand  a  long 
time  on  a  street  held  to  constitute  a  public  nui- 
sance, and  an  obstructioo  to  tbe  free  use  of 
abutting  business  property,  resulting  in  an  un- 
lawful obstruction  of  a  highway. 

2.  Railboaos  «=>222(3)— Pubuo  Nuibarob— 

BaILBOAO  in    UlOUWAT. 

A  public  nuisance  is  created  by  construction 
of  a  railroad  in  a  highway  without  legal  author- 
ity. 

3.  Railboaos  ^s»222(5)— Opbbation— Aotioit 
TO  Enjoin  Nuisancb— Complaint. 

Unnecessary  allegations  in  an  abutting  own- 
er's complaint  against  a  company  operating  a 
railroad  in  a  street,  as  to  violation  of  its  fran- 
chise may  l>e  disregarded,  and  the  complaint 
treated  as  one  for  restraint  of  a  public  nuisance 
so  far  as  injurious  to  plaintiff;  it  t)eing  enough 
to  abow  the  acts  or  facts  constituting  the  nui- 
sance, and  the  resulting  injury,  and  for  defend- 
ant to  show  justification. 

4.  Noisanck  «s»72—ENJoiirano— Action  bt 
Pbivatb  Citizen. 

For  a  private  citizen  to  be  entitled  to  an  In- 
junction for  a  public  nuisance,  it  is  only  neces- 
sary to  show  he  has  suffered  an  injury  peculiar 
to  bimaelf,  and  not  suffered  by  the  public  in 
genend. 

Appeal  from  Superior  Court,  Stanlslaos 
County;   W.  H.  Langdon,  Judge. 

Action  by  Mary  A.  Voorbeis  against  tbe 
Tidewater  Southern  Railway  Company  and 
another.  Prom  an  adverse  Judgment,  plain- 
tiff appeals.    Reversed. 

Brown  &  HIndman,  of  Modesto,  for  appel- 
lant. 

rthur  L.  Levlnsky,  of  Stockton,  and  Ar- 
t&ur  J.  Carlson,  of  Modesto,  for  respondents. 

CHIPMAN,  P.  J.  Plaintiff  brought  the  ac- 
tion to  have  the  defendant  railroad  cor|K>- 
ratlon  restrained  from  performing  certain 
acts  In  connection  wltb  tbe  operation  of  Its 
railroad.  Defendants  filed  general  and  spe- 
cial demurrers  to  the  complaint,  which  were 
sustained.  Plaintiff  elected  to  stand  upon 
her  complaint,  and  judgment  was  entered 
against  her  for  costs,  from  which  judgment 
she  prosecutes  this  appeal. 

Tbe  complaint  alleged:  That  plaintiff  was 
and  is  a  citizen,  householder,  freeholder,  and 
taxpayer  of  tbe  city  of  Modesto,  In  Stanislaus 
county ;  that  tbe  defendant  Tidewater  South- 
ern Railway  Company  is  a  corporation  organ- 
ized under  the  laws  of  the  state  of  California, 
"and  the  direct  successor  in  Interest  of  the 
Tidewater  &  Southern  Railroad  Company"; 
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that  the  dty  of  Modesto  Is  a  municipal  cor- 
poration; that  on  or  about  May  17,  1911, 
the  dty  of  Modesto  granted  to  said  railroad 
company  a  franchise  whereby  it  was  grante^ 
the  right  and  privilege  of  constructing,  main- 
taining, and  operating  a  railroad  over  certain 
streets  and  alleys  in  said  dty.  A  copy  of  said 
franchise  is  attached  to  and  made  a  part  of 
the  complaint.  It  was  then  alleged  that  said 
railroad  was  to  be  constructed  of  standard 
gauge  and  to  run  between  Stoclcton  and  Tur- 
lodc;  that  cars  were  to  be  operated  thereon 
"by  electridty,  gasoline,  or  any  other  lawful 
motive  power,  except  steam,  horses,  and 
mules."  The  route  of  said  railroad  through 
the  dty  of  Modesto  was  then  set  forth.  It 
was  then  alleged  that  among  the  provisions 
of  said  franchise  were  the  following: 

"All  freight  and  express  matter  ihall  be  liauled 
and  transported  in  dosed  cars  having  the  some 
general  appearance  as  passenger  cars,  bat  omit- 
ting the  windows  in  the  sides  and  ends  thereof, 
and  said  cars  shall  be  painted  the  same  general 
color  as  the  passenger  cars,  and  shall  have  a 
generally  neat  appearance,  save  and  except, 
however,  that  between  the  hoars  of  10:30  p.  m. 
and  6  a.  m.  freight  matter  may  be  transported 
in  cars  such  us  may  generally  be  used  upon 
steam  railroads  for  the  transportation  of  freight, 
and  save  and  except,  further,  that  during  any 
hour  of  the  day  or  night  perishable  freight  only 
may  be  transported  in  such  freight  cars  as  may 
be  used  by  steam  railroads  for  the  transporta- 
tion of  freight  in  trains  of  not  more  than  five 
cars." 

And  also  the  following: 

"That  said  grantee,  its  successors  and  as- 
signs, shall  not  permit  nor  suffer  nor  allow  any 
freight  or  express  cars  to  be  side-tracked,  or 
to  stop  on  said  Virginia  avenue  or  N  street  or 
Ninth  street  for  more  than  five  minutes  in  any 
one  block." 

It  was  then  alleged  that  Virginia  avenue 
and  Ninth  street  are  In  a  residence  portion  of 
the  dty  of  Modesto,  and  that  Ninth  street  Is 
a  business  street  *,  that  plaiutitt  is  the  owner 
of  a  business  blodc  fronting  90  feet  on  Ninth 
street,  with  stores  on  the  ground  floor  and 
hotel  and  living  apartments  above.  Viola- 
tions of  the  two  provisions  of  the  franchise 
above  set  forth  were  alleged,  as  follows: 
That  defendant  railroad  company  was  using 
locomotives  propelled  by  steam  "and  equipped 
with  loud  and  shrill  steam  whistles,"  bells, 
valves  for  blowing  oif  surplus  steam,  and 
smoliestaclcs ;  that  said  company  was  en- 
gaged in  hauling  freight  of  every  character, 
at  every  hour  of  day  or  night,  by  freight 
trains  composed  of  from  10  to  SO  cars  of 
various  kinds,  including  box  cars,  flat  cars, 
stock  cars,  and  refrigerator  cars,  hauled  by 
means  of  steam  locotnotlves;  that  freight 
cars  have  been  permitted  to  stand  and  re- 
main on  Virginia  avenue,  and  Ninth  streets 
for  more  than  five  minutes  in  one- block,  and 
for  more  than  half  an  hour  at  a  time,  "there- 
by obstructing  and  Impeding  travel  and  traffic 


on  sold  streets  to  ttie  grett  detrtment,  an- 
noyance, and  inconvenienoe  of  the  tiOxesaa  of 
said  dty  and  of  the  puUic" ;  that  large  quan- 
tities of  smoke  and  steam  are  emitted  from 
the  locomotives  and  carried  into  the  faoea  of 
those  iB  the  vldnity  and  into  the  homes  sind 
business  places  In  the  vicinity  of  said  streets 
so  traversed  by  said  railroad.  Notsea  from 
the  steam  val-ves,  steam  whistles,  bells,  and 
by  the  rumbling  and  screeching  of  wheels, 
both  day  and  night,  were  set  forth,  whereby 
"patronage  la  driven  away  from  the  business 
houses  located  on  said  streets,  guests  are 
turned  away  from  hotels  and  rooming  bouses, 
homes  in  the  vldnity  are  rendered  onoom- 
fortable  and  ludeslrable,"  and  "the  valoe  ot 
property  and  Its  rental  value  are  greatly 
lessened  and  reduced,  to  the  great  Injury, 
damage,  and  detriment  of  all  i>er8ona  Uvtag 
along  or  engaged  in  business  In  the  vldnity 
of  said  streets  so  traversed  by  said  railroad, 
and  of  all  persons  who  own  property  abutting 
upon  any  of  said  streets,  indudlng  the  plain- 
tiff herein."  It  was  then  stated  that  defend- 
ant railroad  company  had  many  times  been 
requested  to  desist  from  violations  of  Its  said 
franchise,  to  which  it  had  given  no  heed; 
that  at  a  meeting  of  dtlzens  to  protest 
against  further  violations  of  said  franchise 
the  president  of  said  defendant  railroad  com- 
pany dedared  "it  to  be  the  intent  and  purpose 
of  said  defendant  to  continue  to  Ignore  and 
disregard  the  provisions  of  sold  franchise." 
Plaintiff  avered  that  she  made  the  dty  of 
Modesto  a  defendant  because  the  officers  and 
governing  body  of  said  dty,  though  implored 
by  plaintiff  and  other  citizens  to  enforce  said 
franchise,  have  failed,  refused,  and  neglected 
so  to  do. 

The  complaint  prayed  that  defendant  rail- 
road company,  its  servants,  agents,  eta,  be 
enjoined  from  violating  any  of  the  terms  of 
said  franchise,  particularly  in  five  partic- 
ulars, appearing  in  the  provisions  of  the  fran- 
chise above  set  out,  and  for  general  relief. 

Separate  demurrers  by  the  defendants  were 
flled.  In  ruling  upon  the  demurrers  tiM 
court  said: 

"I  have  come  to  the  conclusion  that  a  ddaea 
cannot  maintain  an  action  to  restrain  the  vio- 
lation of  a  franchise.  He  is  not  without  ron- 
edy,  however.  If  the  facta  warrant,  he  may 
proceed  against  the  company  for  maintaininc 
a  nuisance,  provided  be  can  show  that  liis  injury 
is  different  in  kind  from  that  of  Us  neighbon, 
not  merely  different  in  degree.  He  may  also^ 
through  the  Attorney  General  of  the  state,  bring 
an  action  to  forfeit  the  company  franchise  for 
the  violation  thereof." 

Section  3479  of  the  Civil  Code  defines  a 
nuisance  as  follows: 

"Anything  which  is  Injurious  to  health, 
•  •  •  or  offensive  to  the  senses,  or  an  olwtruc- 
i  tion  to  the  free  use  of  property,  so  as  to  int^ 
fere  with  the  comfortable  enjoyment  of  life  or 
property,  or  unlawfully  obstructs  the  free  pas- 
sage or  use,  in  the  customary  manner  ot  any 
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•  •  •  blghway  h  a  nuisance."  "A  public 
ouisance  is  one  which  affects  at  the  same  time 
an  entire  community  or  neighborhood,  or  any 
considerable  number  of  persons,  although  the 
extent  of  the  annoyance  or  damage  inflicted 
upon  individuals  may  be  oneqaoL"  Civ.  Code, 
13480. 

Section  8403  of  the  CItU  Code  provides  as 
follovrs:  , 

"A  private  person  may  maintain  an  action  for 
a  public  nuisance,  if  it  is  specially  injurious 
to  himself,  but  not  otherwise." 

[1.  S]  That  the  acts  complained  of  consti- 
tuted not  only  a  nuisance,  but  also  a  public 
ntilsance,  very  clearly  appears;  and  that 
they  were  an  obstruction  to  the  free  use  of 
plalntUTs  property  and  resulted  In  an  unlaw- 
ful obstruction  of  a  highway  is  equally  dear. 
Admitting  the  tacts  to  be  true,  as  does  the 
demurrer,  a  case  for  abatement  of  the  nui- 
sance or  tor  relief  tlirough  the  restraining 
power  of  the  equity  court  is,  we  think,  satis- 
factorily shown.  A  public  nuisance  is  creat- 
ed by  the  construction  of  a  railroad  in  a  high- 
way without  legal  authorization.  The  quasi 
public  character  of  railroads  does  not  relieve 
them  of  liability;  and  if  they  have  done  acts 
whidi  result  In  a  nuisance,  they  are  in  no 
different  situation  than  an  Individual  pro- 
prietor.   20  R.  C.  L.  p.  454. 

[8]  The  demurrer  seems  to  have  been  sus- 
tained on  the  ground  that  plaintiff  was  seek- 
ing to  restrain  the  violation  of  a  franchise 
wblcb  apparently  the  learned  trial  Judge 
tbonght  he  could  not  do  in  this  action.  The 
conrt,  however,  added  that  plaintiff  was  not 
without  remedy.  "If  the  facts  warrant,"  said 
the  court,  "he  may  proceed  against  the  com- 
pany for  maintaining  a  nuisance,  provided 
he  can  show  that  his  injury  is  different  in 
kind  from  that  of  his  neighbors,  not  merely 
different  in  degree."  And  this  brings  us  to 
what  we  regard  as  the  only  question  to  be 
decided.  It  is  true  that  plaintiff  in  her 
prayer  asks  that  defendant  be  "enjoined  from 
violating  any  and  all  of  the  terms,  provisions, 
or  oonditions  of  said  franchise,"  and  "par- 
tlcDlarly  frcmi  violating  said  franchise  in 
these  particulars  [there  follows  an  enumer- 
ation of  the  various  provisions  of  the  fran- 
chise which  It  is  claimed  had  been  and  were 
being  violated];  that  the  plaintiff  have  all 
of  the  relief  which  to  the  court  may  seem 
meet  and  proper  In  the  premises,  and  which 
may  to  equity  appertain." 

BYom  our  view  of  the  case  we  do  not  think 
it  was  necessary  that  plaintiff  should  have 
pleaded  the  franchise  and  its  violation.  The 
acts  and  conduct  of  defendant  were  such  as 
to  constitute  a  nuisance.  If  the  franchise 
famished  Justlflcation,  it  was  for  defendant 
to  plead  it  or  otherwise  meet  the  effect  of  the 
acts  charged  In  the  complaint.  Plaintiff 
diose  to  show  by  what  right  defendant  was 
using  the  streets  and  its  violation  of  that 
right.    But  this  was  ImmateriaL    If  defend- 


ant was  maintaining  a  nuisance  injurious  to 
plaintiff  which  the  law  affords  a  remedy  to 
have  abated,  it  was  only  necessary  to  show 
the  acts  or  facts  constituting  the  nuisance, 
that  defendant  was  the  author  of  them,  and 
the  resulting  injury  to  plaintiff.  Disregard- 
ing, therefore,  the  matters  set  forth  relating 
to  defendant  company's  franchise  and  its  vio- 
lation and  considering  the  acts  alleged  to 
have  been  committed  and  the  threat  to  con- 
tinue them  unless  restrained  and  the  prayer 
for  such  relief  as  the  facts  set  forth  would 
warrant,  we  think  the  complaint  sufficient  to 
constitute  a  cause  of  action  to  restrain  de- 
fendant company  from  further  committing 
such  acta,  at  least,  as  may  be  shown  to  be 
injurious  to  plaintifTs  property  which  de- 
fendant Is  unauthorized  to  commit  in  the 
operation  of  Its  cars. 
[4]  The  rule  Is  stated  as  follows: 

"A  private  dtisen  is  entitled  to  an  injunction 
for  a  public  wrong  if  he  suffers  an  injury  pe- 
culiar to  himself,  and  not  sustained  by  the  gen- 
eral public  in  general,  and  the  rule  applies  to 
nuisances  as  weQ  as  other  wrongs.  But  unless 
the  complainant  has  suffered  special  damages 
equity  will  not  enjoin  a  public  nuisance  on  the 
application  of  an  individual,  either  in  his  own 
behalf  or  in  behalf  of  himself,  and  others  of 
like  interest  who  either  do  or  do  not  join  in 
the  application."    20  R.  C.  L.  p.  477. 

The  question  to  be  determined  in  this  class 
of  cases  is  whether  in  the  particular  instance 
in  hand  the  plaintiff  has  suffered  or  is  suffer- 
ing an  injury  peculiar  to  himself  and  not  siu- 
talued  by  the  public  In  generaL 

Plaintiff  Is  the  owner  of  business  block  of 
buildings  fronting  on  one  of  the  streets  of 
the  dty  of  Modesto  over  which  defendant 
operates  its  cars.  The  injury  complained  of 
consists  of  an  unwarranted  interference  with 
the  free,  unobstructed,  and  comfortable  use 
of  this  property  caused  by  the  unlawful  ob- 
struction of  the  street  by  defendant  company 
and  the  use  of  the  street  In  a  manner  to  Inju- 
riously affect  the  enjoyment  of  said  buildings. 
The  appellate  courts  of  this  state  have  had 
occasion  to  deal  with  such  a  situation  in 
many  cases,  to  some  of  which  we  wUl  call 
attention. 

Under  section  240  of  the  Practice  Act  pro- 
visions relating  to  nuisance  similar  to  those  In 
the  Codes  are  found.  In  Blanc  v.  Klumpke^ 
20  Cal.  156,  It  was  held  that.  If  a  nuisance  In 
a  highway  affects  the  plaintiff  in  common 
with  the  public  at  large  in  the  use  of  the  high- 
way, he  cannot  have  his  private  action ;  but, 
if  the  free  use  of  his  private  property  is  In- 
terfered with  by  such  nuisance,  he  may  have 
his  private  action  to  abate  the  same.  The 
principle  was  applied  In  Gardner  t.  Storrer, 
80  Cal.  26,  26  Pac.  618. 

The  question  was  carefully  considered  in 
McLean  v.  Llevyellyn,  2  Cal.  App.  346,  83  Paa 
1082,  1085.  The  case  was  reheard  in  the  ap- 
pellate court,  and  bearing  in  the  Supreme 
Court  denied.   It  was  the  case  of  an  obstruc- 
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tion  In  a  street  placed  by  defendant;  the  al- 
leged Injury  being  to  the  lot  fronting  on  the 
street  owned  by  plaintiff.     Said  the  court: 

"It  is  a  familiar  and  well-established  rule 
that  the  owner  of  a  lot  abutting  on  a  street 
has  an  easement  or  right  of  way  over  it,  which 
tn  the  strictest  sense  of  the  word  Is  property 
[citing  cases].  And  though  this  right  is  one 
that  he  holds  in  common  with  the  public,  yet 
in  so  far  as  it  aSects  the  value  *  *  *  of 
his  property  it  is  a  right  peculiar  to  himself, 
and  any  intprference  with  it  constitutes  a  pri- 
vate as  well  as  a  pablic  nuisance.  *  *  *  The 
test  is,  not  the  greater  or  less  number  of  per> 
sons  who  are  affected  by  the  nuisance,  but 
whether  the  particular  right  of  a  landowner  is 
affected." 

It  was  claimed  by  appellant  when  the 
streets  be<'arae  public,  private  rights  of  the 
kind  claimed  by  appellant  (obstructing  the 
streets)  are  merged  In  the  public  right,  and 
that  interference  with  them  cannot  be  the 
subject  of  a  private  action.    Said  the  court: 

"But  we  can  conceive  of  no  principle  upon 
whlrh  this  contention  can  be  allowed.  The  cir- 
cumstances alleged  in  support  of  it  is  that  a 
multiplicity  uf  suits  might  be  brought;  but  un- 
der the  authorities  last  cited  this  is  immaterial. 
To  what  extent  such  suits  might  be  brought  is 
to  be  determined  by  the  simple  consideration 
whether  the  land  of  plaintiff  has  been  injurioua- 
ly  affected." 

Wlllinms  T.  Tx»  Angeles  Ry.  Co.,  150  CaL 
692,  89  Pac  S.S2,  is  an  Instructive  case,  in 
which  plaintiff  sought  Injunctive  relief 
against  defendant  company  fur  obstrut-tiug 
the  public  streets  of  the  city  of  Los  Angeles. 
Mr.  Justice  Shaw,  q;>eaklng  for  the  court, 
eald: 

"Every  lot  fronting  upon  a  street  has,  as  ap- 
purtenances thereto,  certain  private  easements 
in  the  street,  in  front  of  and  adjacent  to  the 
lot,  which  easements  are  a  part  of  the  lot,  and 
are  private  property  as  fully  as  the  lot  itself, 
though  exercised  in  the  street  and  extending  into 
and  over  the  street.  Any  obstruction  to  the 
ase  of  the  street  which  impairs  or  destroys  these 
easements  is  a  private  injury,  special  and  pe- 
culiar to  the  owner  of  the  lot,  and  different  and 
distinct  from  the  injury  to  the  general  public 
and  from  that  which  the  owner  suffers  as  a 
part  of  the  general  public.  •  •  •  As  an  abot- 
ting  owner,  he  has  the  right  to  the  private  ease- 
ments In  question,  and  for  an  injury  thereto  he 
may  sue  for  damages  or  to  enjoin  the  continn- 
ance  of  the  injury,  regardless  of  the  fact  that 
the  same  obstruction  also  constitutes  an  injury 
to  his  public  right  of  travel  and  regardless  of 
the  number  nf  persons  who  may  suffer  a  similar 
injury  to  similar  private  easements  appurtenant 
to  other  lots  fronting  on  the  street." 

See,  also,  Cushlng-Wetmore  Co.  v.  Gray, 
162  Cal.  118.  92  Pac.  70,  125  Am.  St  Rep.  47. 

In  the  very  recent  case  of  Strong  v.  Sulli- 
van, 181  Pac.  60,  the  question  was  again  be- 
fore the  Supreme  Court,  and  it  was  there 
said,  Mr.  Justice  Melvin  writing  the  opinion: 


"The  finding  that  defendants  wagon  obstruct- 
ed the  ingress  and  egress  of  plaintlft  and  ma 
tenants  to  and  from  his  *  *  *  building  was 
equivalent  to  a  holding  that  defendant  was 
maintaining  a  public  nuisance  which  was  e»- 
pecially  injurious  to  plaintiff,  and  which,  there- 
fore, might  be  enjoined  at  his  suit,  because  any 
injury  to  the  use  of  the  street  which  impairs 
plaintiff's  private  easements  in  the  street  in 
^ront  of  and  adjacent  to  his  lot  amounts  to  an 
injury  giving  plaintiff,  as  an  abutting  owner,  the 
right  to  maintain  an  action  for  damages  or  tor 
an  injunction." 

It  would  have  strengthened  the  complaint 
bad  plaintiff  been  more  specific  In  showing  la 
what  way  the  railroad  company's  acts  canned 
injury  to  bis  property  In  particular  and  be- 
stowing less  attention  to  its  acts  In  affecting 
the  public  In  general  or  other  private  prop, 
erty.  But  we  think  enough  is  shown  to  en- 
title her  to  such  relief  as  the  facts  proven 
may  warrant. 

The  Judgment  Is  reversed. 

We  concur:   HART,  J.;  BUBXETT,  J. 


(41  Cal.  App.  882) 
DTTTF  V.  HOOAN  et  aL    (Civ.  2820.) 

(District  Court  of  Appeal,  First  District,  .Mvt- 
sion  1,  California.    June  5,  1019.) 

Fbaud  «=>58(2)— SumcntNCT  of  Evidencs^ 
Mabkkt  Valub. 
In  an  action  for  damages  for  fraudulent 
misrepresentations  as  to  the  market  value  of 
the  land  taken  by  plaintiff  in  exchange,  testi- 
mony for  plaintiff  that  defendant  stated  that 
land  was  worth  a  certain  sum,  an^  defendant's 
testimony  that  the  only  values  represented  were 
trading  values,  held  sufficieut  to  sustain  a  fiud- 
ing  that  there  were  no  false  reptesentationa  ■■ 
to  the  market  value. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco:  John  J.  Van 
Aostrand,  Judge. 

Action  by  Maria  SJohoIm  Doff  against 
Walter  L.  Hogan  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

J.  It.  Smitli,  of  San  Frandsco,  for  appel* 
lant 

H.  M.  Anthony,  of  San  Frandsco^  for  re- 
spondent Hogan. 

Arthur  W.  Peny,  of  San  Frandsco,  for 
respondent  Dean. 

RICHARDS,  J.  This  Is  an  action  for  dam- 
ages alleged  by  plaintiff  to  have  been  sus- 
tained by  her  by  reason  of  having  entered  In- 
to a  contract  with  the  defendant  William  B. 
Dean,  for  the  purchase  of  real  property,  in- 
duced by  the  false  representations  of  his 
agents,  Walter  L.  Hogan  and  William  Bums. 
Judgment  was  entered  in  favor  of  defendants 
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Dean  and  Hogan  for  their  costs,  the  action 
having  been  dismissed  as  to  Bums.  The 
plaintiff  appeals. 

It  appears  from  the  record  that  the  plain- 
tiff was  the  owner  of  a  house  and  lot  in  the 
city  of  Alameda,  npon  which  there  existed  a 
mortgage  of  |2,000,  when  she  was  approach- 
ed by  the  defendant  Bums,  with  whom  she 
had  a  business  acquaintanceship,  with  a  pro- 
posal that  she  should  exchange  said  property 
for  country  lands.  Burns  had  a  worlcing 
agreement  with  Hogan,  a  real  estate  dealer 
and  broker  who  was  engaged  in  selling  farm 
lands  in  San  Joaquin  county,  including  a 
tract  of  26  acres  belonging  to  bis  codefendant 
Dean,  by  which  Bums  introduced  to  Hogan 
prospective  purchasers,  and  received,  as  com- 
pensation for  such  introduction  and  any 
further  services  rendered  in  assisting  subse- 
quent negotiations,  a  part  of  Hogan's  com- 
mission. Burns  having  reported  to  Hogan 
the  posslbilltj-  of  selling  land  to  the  plaintiff 
If  her  Alameda  property  were  taken  in  whole 
or  part  payment  therefor,  Hogan  examined 
her  property,  and  a  few  days  later  with  Bums 
accompanied  her  to  San  Joaquin  county,  and 
there  showed  her  various  tracts  of  land  that 
he  had  for  sale,  including  the  25  acres  above 
mentioned.  After  some  negotiations,  a  con- 
tract was  entered  into  between  plaintiff  and 
Dean,  through  the  agency  of  Hogan,  by  which 
plaintiff  agreed  to  buy  said  acreage  for  the 
price  of  $64260,  being  at  the  rate  of  $250  per 
acre,  payment  to  be  made  by  transferring  to 
Dean  said  Alameda  property,  subject  to  the 
mortgage  thereon,  and  paying  $2,000  in  two 
years,  with  interest  The  plaintiff  had  ex- 
pected to  be  able  to  sell  this  acreage  in  a 
comparatively  short  time  at  an  advanced 
price,  and  for  that  purpose  listed  it  with 
Hogan,  but  no  sale  having  been  effected  at 
the  time  the  said  balance  became  due,  she 
visited  the  locality  of  the  land,  and  there 
made  Inquiries  as  to  Its  value,  and  learned 
that  it  could  not  be  sold  for  any  sum  ap- 
proaching the  price  at  which  she  had  agreed 
to  buy  it  The  defendant  Dean  having  in  the 
meantime  disposed  of  the  Alameda  property, 
the  plaintiff  commenced  this  action  for  dam- 
ages, alleging  that  the  contract  entered  into 
by  her  was  obtained  by  the  false  representa- 
tions of  Dean's  said  agents. 

The  alleged  false  representation,  and  the 
only  one  upon  which  she  bases  her  action,  la 
that  Dean's  agents  represented  to  her,  in  or- 
der to  Induce  her  to  enter  into  the  contract, 
titat  the  market  value  of  the  acreage  proper- 
^  was  $260  per  acre — the  price  at  whidi  it 
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was  valued  in  tlie  transaction.  The  making 
of  this  representation  was  denied  by  the  de- 
fendants' answer,  and  the  court  found  that 
such  representation  was  not  made.  The 
court  also  found  that  Hogan  was  not  the 
agent  of  Dean  in  the  transaction,  and  it  also 
made  findings  as  to  the  value  ot  the  two  par- 
cels of  propert3'  involved.  These  findings  are 
attacked  by  the  appellant  as  not  supported 
by  the  evidence. 

The  findings  as  to  the  agency  of  Hogan  and 
the  market  value  of  the  respective  pieces  of 
property  may  be  disregarded,  for  It  is  clearly 
apparent  from  the  record  that  the  court  was 
fully  Justified  in  its  finding  that  the  alleged 
false  representation  was  not  In  fact  made. 
Hogan,  who  is  charged  in  the  complaint  with 
having  made  this  representation  as  to  the 
market  value,  categorically  denies  It,  his  tes- 
timony being  that  the  values  placed  upon 
both  the  plaintiff's  and  the  defendant  Dean's 
land  were  trading  values,  and  that  the  ques- 
tion of  market  value  was  never  mentioned. 
E^en  the  testimony  of  the  plaintiff  herself 
falls  short  of  substantiating  her  charge.  She 
testified: 

"I  asked  blm  the  price  of  it  and  he  said  it 
was  $2S0  an  acre.  He  said  *  *  *  the  land 
was  worth  $250  an  acre." 

The  plaintUTs  husband  was  the  only  other 
witness  on  the  subject  of  Hogan's  representa- 
tions as  to  value,  and  he  testified :  • 

"He  said  the  land  would  produce  almost  any- 
thing; it  was  a  very  fine  piece  of  land,  and  I 
asked  him  if  be  was  selling  land  around  that 
price,  and  he*8aid  Yes,  and  he  said  land  there 
was  worth  $260,  $275,  and  $800  an  acre  right 
around  there." 

Even  If  we  regard  this  testimony  as  relat- 
ing to  market  value,  it  at  most  produces  a 
conflict  of  evidence,  upon  which  a  reversal  of 
the  finding  of  the  trial  court  cannot  be  predi- 
cated. The  finding  is  fortified  by  the  trial 
court's  fnrthar  finding  that  the  figure  at 
which  the  plaintiff's  own  property  was  taken 
in  the  transaction  was  far  In  excess  of  Ita 
market  value.  Under  these  circumstances,  we 
think  the  finding  of  the  trial  court  that  the 
representation  complained  of  was  not  made 
is  amply  sustained  by  the  evidence. 

The  plaintiff  having  thus  failed  in  the 
proof  of  her  cause  of  action,  tiie  remaining 
questions  discussed  in  lier  brief  are  ot  ao 
ptacticai  interest 

Tl>e  Jndgnwnt  U  afltaned. 

WASTB,  P.  J.;   KSBRIOAN,  1. 
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(41  Cal.  App.  287) 

MOODT  ▼,  PACIFIO  SURETY  CO. 
(av.  2762.) 

(District  Court  of  At>peal,  First  District,  Divi- 
sion  1,  California.    May  27,  1919.) 

1,  EXEOUTOBS  AND  AdIIINIBTBATOBS  €=9537(8) 

—Action  on  Aduinistbatob'b  Bond— Com- 
plaint—"Account  FOB." 
A  complaint  alleging  that  the  administra- 
tor bad  never  accounted  for  the  money,  that 
the  court  had  found  the  sum  to  be  due,  but  that 
the  surety  had  refused  to  pay  it,  sufficiently  al- 
leges the  administrator's  failure  to  pay  the 
money;  since  "to  account  for"  includes  not  only 
the  filing  of  an  exhibit  required  by  Code  Civ. 
Proc.  {  1622,  but  also  paying  over  Uie  money  as 
required  by  sections  1613,  1697. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Account 
For.] 

2.  Pleadiito  «=»40S(2)— Action  or  Adminib- 
tbatob's  Bond  —  C^oufxaint  —  Cubk  bt 
Answeb. 

The  insufficiency  of  a  complaint  against  the 
surety  on  an  administrator's  bond,  which  fail- 
ed to  allege  refusal  by  the  administrator  to  pay 
over  the  amount  due,  is  cured  by  allegations  in 
the  answer  that  he  bad  properly  paid  out  all 
moneys  received  by  him,  which  clearly  put  in 
issue  the  material  fact  insufficiently  stated  in 
the  complaint. 

S.  EXKCUTOBS  AND  Aduinistbatobs  ®=>537(9) 
—Action  on  Aduinistbatob's  Bond  — Evi- 

DKNOB— PAILUBB  TO  PaT. 
Evidence  that  an  administrator  in  his  ac- 
count charged  himself  with  the  sum  sued  for, 
that  he  was  removed  for  failure  to  account  for 
the  money  received  by  him,  that^e  still  failed 
to  pay  over  the  money,  three  years  later  refus- 
ing to  answer  citation,  is  sufficient  to  sustain 
finding,  in  an  action  against  the  surety  on  his 
bond,  that  he  bad  failed  to  pay  over  the  amount 
veceived  by  him. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  A.  Beaaly,  Judge. 

■  Action  by  EX  A.  Moody,  as  administrator 
^theestateof  A.  E.  Moody,  deceased,  against 
the  Padflc  Surety  Company.  Judgment  for 
plaintiff,  and  delendant  appeals.    Affirmed. 

Louis  Oneal  and  Wm.  F.  James,  both  oi; 
San  Jos6,  for  appellant 

B.  C.  McComish  and  D.  M.  Burnett,  both 
of  San  Jose,  for  respondent. 

NOURSB,  Judge  pro  tem.  This  is  an  ap- 
peal from  a  Judgment  in  fayor  of  plaintiff 
and  against  the  surety  on  the  bond  of  W. 
M.  Smith,  ds  administrator  of  the  estate  of 
A.  E.  Moody,  deceased. 

The  conceded  facts  are  that  In  January, 
1905,  Smith  was  appointed  administrator  of 
the  estate.  In  February,  1911  he  filed  his 
account  as  such  administrator,  showing 
92,577.66  in  his  hands  belonging  to  said  es- 
tate.    In  January,  1914,  the  probate  court 


removed  Smith  as  administrator  and  ap- 
pointed respondent  in  his  stead.  In  Febru- 
ary, 1917,  a  citation  was  Issned  to,  and  per- 
sonally sencd  on.  Smith,  requiring  him  to 
render  an  account;  upon  his  failure  to  appear 
the  respondent,  by  order  of  the  court,  render- 
ed an  account  for  him.  showing  $2,577.66  in 
Smith's  hands  owing  to  the  estate;  this  ac- 
count was  settled,  and  in  April,  1917,  a  writ- 
ten demand  for  the  payment  to  respondent 
of  this  sum  was  made  on  appellant  before 
the  commencement  of  this  action.  Resiwnd- 
ent  In  this  action  sued  the  surety  for  the 
amount  shown  by  this  account  to  be  due 
from  Smith  to  the  estate,  and  tecovered 
judgment  for  that  amoimt. 

(1]  Appellant  Insists  that  the  complaint 
failed  to  state  a  cause  of  action.  In  that,  It 
failed  to  allege  nonpayment  by  Smith  to  tbe 
respondent,  but  merely  alleges  that  "said  W. 
M.  Smith  •  •  •  has  never  accounted 
to  the  plaintiff  or  to  the  heirs  of  said  A.  B. 
Moody  *  *  *  for  said  sum,"  and  that 
"defendant  has  failed,  neglected,  and  re- 
fused to  pay  the  same  or  any  part  thereof." 

Of  course,  the  allegation  that  the  defend- 
ant has  failed  to  pay,  standing  alone,  is  not 
a  sufficient  allegation  of  nonpayment,  be- 
cause payment  might  have  been  made  by  an- 
other. But  the  complaint  alleges  that  nei- 
ther the  administrator  nor  any  one  in  his  be- 
half has  accounted  for  said  sum  or  any  part 
thereof.  This  is  followed  by  the  allegation 
that  the  administrator  charged  himself  with 
the  exact  amount  sued  for;  that  upon  his 
failure  to  appear  in  answer  to  the  citation 
to  account,  the  court  found  that  same 
amount  to  be  still  due;  and  that  the  defend- 
ant after  demand  refused  to  make  paymoit 

The  bond,  which  Is  made  a  part  of  the 
complaint,  contained  the  condition  that  the 
administrator  would  "faithfully  execute  Oie 
duties  of  the  trust  according  to  law."  An 
administrator  is  chargeable  with  the  whole 
of  the  estate  coming  into  his  possession. 
Code  ClT.  Proc.  |  1613.  One  of  the  duties 
of  an  administrator  Is  to  pay  over  all  sums 
of  money  due  from  him  to  the  distributees  In 
accordance  with  the  decree  of  distribution, 
and  this  he  must  do  before  he  may  be  dis- 
charged. Code  Civ.  Proc  $  1697.  AnoOier 
duty  Is  to  "render  an  exhibit  under  oatli 
showing  the  amount  of  money  received  and 
expended  by  him.  •  •  •  and  all  other 
matters  nfecessary  to  show  the  condition  of 
its  [the  estate's]  affairs."  Code  Civ.  Proc. 
S  1622. 

The  phrase  "to  account  for"  means  more 
than  the  mere  filing  of  a  paper  statement  of 
account  which  is  referred  to  as  an  exhibit 
in  the  preceding  section.  In  State  v.  Wil- 
liams, 77  Mo.  463,  the  contention  was  made 
that  the  condition  of  a  guardian's  boud  "that 
he  would  well  and  truly  account  for"  the 
moneys  received  by  him,  was  satisfied  when 
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the  gnardlan  charged  blmseU  iirlth  the 
ward's  money  In  the  aunnal  settlement 
And,  as  In  the  Instant  case,  the  breach  as- 
Blgned  In  the  petition  was  the  fallare  "to  ac- 
connt  for"  the  moneys  of  the  estate.  Bnt 
the  conrt  (77  Mo.  page  471)  said: 

'TTbis  is  not  all  that  is  embraced  in  this  term 
'account  for.'  It  is  a  condition  not  satisfied 
short  of  paying  over  the  trast  fund  to  the  ces- 
tui qne  trust" 

To  a  like  effect  Is  Oushman  ▼.  Bldiards, 
100  Mass.  232.  Thus  the  allegation  of  fail- 
ure to  account  for  the  funds  of  the  estate 
sufficiently  raises  the  Issue  of  failure  to  pay 
over  the  funds  of  the  estate  to  resiwndent. 
Though  the  complaint  is  by  no  means  a 
model,  It  contains  a  sufBctent  statement  of 
Diets  which,  taken  with  the  inferences  which 
may  be  properly  drawn  from  the  facts 
stated,  is  sufficient  to  sustain  it  as  against 
a  general  demurrer.  Jones  y.  Int.  Indem- 
nity Co.,  179  Pac.  682. 

[2]  Bnt  even  if  the  complaint  were  defeic- 
tive  in  this  respect,  it  is  cured  by  the  allega- 
tions of  the  answer,  which  read ; 

'That  said  W.  M.  Smith,  as  such  adminiatra- 
tor,  has  properly  paid  out  and  disbursed  In  the 
course  of  said  administration  all  moneys  re- 
ceired  by  him  as  such  administrator  except 
such  moneys  as  vere  delivered  into  the  hands 
of  said  plaintiff  herein,  and  that  all  moneys  not 
00  paid  out  and  disbursed  by  said  W.  M.  Smith 
were  received  and  retained  by  said  plaintiff." 

When  a  pleading  is  defective  on  account 
of  an  insuffldeut  statement  of  material  facts 
rather  than  on  account  of  a  statement  of 
Inanffident  facts,  the  defect  In  such  a  plead- 
ing may  be  cured  by  the  filing  of  a  contro- 
verting pleading  which  clearly  and  un- 
equivocally places  in  issue  the  material  facts 
which  have  not  before  been  put  in  issue  on 
account  of  the  insufficient  statement  of  the 
former  pleading.  Luglani  v.  Landau  Eco- 
nomic Syphon  Co.,  176  Pac.  648. 

[8]  Appellant  further  insists  that  the  find- 
ing of  the  trial  court  that  Smith  had  not 
paid  the  amounts  sued  for' is  not  supported 
by  any  evidence.  The  evidence  is  that  in 
February,  1911,  Smith  filed  his  account  as 
administrator,  charging  himself  with  the 
exact  stun  here  sued  for;  that  In  January, 
1914,  after  the  probate  court  found  his  con- 
tinued failure  to  account  for  the  moneys  in 
bis  hands,  he  was  removed  as  such  adminis- 
trator. It  became  his  duty  at  that  time  to 
pay  over  to  his  successor  all  of  the  funds 
of  the  estate  then  in  his  possession.  This  he 
fidled  to  do,  and  three  years  later  refused 
to  answer  the  citation  requiring  blm  to  ac- 
connt  There  is  ample  evidence  of  a  most 
flagrant  breach  of  trust  on  his  part  as  such 
administrator,  shown  by  the  record.  The 
settlement  of  respondent's  account  In  April, 
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1917,  taken  with  the  admlnlstratoi'a  own  aid* 
missions,  was  sufficient  to  fix  the  amount  ■■' 
This  evidence  of  the  liability  o'  the  ^^' 
minlstrator  was  sufficient  to  support  the 
finding  of  nonpayment  as  against  the  appel- 
lant. In  a  similar  case  the  Supreme  Court, 
In  holdiqg  piat  the  settlemwt  of  the  account 
of  the  administrator  was  conclusive  against, 
his  sureties  said: 

"When  the  liability  of  the  principal  thus  be-., 
came  fixed,  that  of  the  surety  also  attached,' 
and  upon  the  failure  of  the  principal  to  pay  the 
money  an  action  could  have  been  malDtaiaed- 
against  tbe  surety.  In  such  case  the  decree  oi 
the  probate  court  would  have  been  conclusive 
upon  the  status  of  the  account  as  respects  the 
sureties  as  well  as  the  administrator."  Cba- 
qaette  v.  Ortet,  60  Cat.  694,  599. 

To  the  same  ettect  is  EWans  v.  Gerken,  105 
Cal.  311.  i313,  38  Pac.  725. 

For  the  foregoing  reasons  the  Judgment 
is  affirmed. 

We  concur:  WASTE,  P.  J.;  BICHABUS  J. 


PEOPIiH  V.  KHAN. 


(41  Cal.  App.  39S) 
(Or.  646.) 


(District  Court  of  Appeal,  Second  District, 

Division  1,  California.    June 

6,  1919.) 

1.  False   Pbetenses   $=>14  —  Ibsuakcb  or 
Checks  in  Excess  of  Deposit. 

Under  Pen.  Code,  {  476a,  making  it  a  fel- 
ony for  any  person  with  intent  to  defraud  to 
draw  or  deliver  to  another  a  check  or  a  draft 
on  a  bank,  knowing  at  tbe  time  that  he  has  not 
BufQcient  funds  in  or  credit  with  the  bank  to 
meet  the  check,  it  is  not  necessary  that  it  be 
shown,  in  order  to  establish  the  fraudulent  in- 
tent, that  the  recipient  of  the  check  was  ac- 
tually defrauded,  and  where  defendant  gave  the 
check  in  payment  of  a  debt  due  the  payee,  rep-. 
resenting  thereby  that  It  was  good  and  vaUd,  it. 
is  immaterial  that  the  debt  was  past  due  and 
the  payee  parted  with  no  new  consideration. 

2.  False     Pbetensbs     €=>22    —     Dbawiro 
Checks  in  Excess  of  Deposit— CaEons. 

In  a  prosecution  under  Pen.  Code,  {  476a, 
making  it  a  felony  for  a  person  with  intent 
to  defraud  to  draw  or  deliver  to  another  a 
check  or  draft  on  a  bank,  knowing  at  the  time 
that  he  has  not  sufficient  funds  in  or  credit  with 
the  bank  to  meet  the  check,  it  is  no  defense 
that  defendant,  the  drawer  of  the  check,  had  a 
credit  with  the  bank  for  checks  given  to  ga- 
rages for  gasoline,  where  payment  on  all  other 
checks  had  been  stopped  and  checks  as  the 
one  in  question  not  bearing  the  word  "gas"  on 
them  were  not  cashed,  unless  defendant  came 
to  the  bank  and  requested  that  they  be  cashed. 

3.  False  Pretenses  «=34:^— Dkawino  Oheok 
IN  Excess  of  Deposit— Evidkncb. 

In  a  prosecution,  under  Pen.  Code,  |  476a, 
for  drawiqg  a  check  in  excess  of  his  deposit 
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mad  which  he  had  no  credit  with  the  bank  to 
meet,  eiidence,  that  when  defendant  was  in- 
formed the  chedc  had  been  dishonored  he 
laughed  and  said  he  would  sometime  pay  it  is 
admissible  on  the  qnestion  of  defendant's  knowl- 
edfe  and  guilty  intent. 

Appeal  from  Bnperior  Oonrtt  Imperial 
County;  Firan^iin  J,  Colei  Judge. 

R.  Khan  was  convicted,  tinder  Penal  Code, 
I  476a,  of  passing  a  check  without  having 
sufficient  funds  on  deposit  in  the  drawee 
bank  to  pay  the  same,  and  he  appeals.  At- 
flrmed. 

Jas.  W.  Glassford,  of  Bl  Centre  (Hickcox 
ft  Crenshaw,  of  Los  Angeles,  of  counsel),  for 
appellant. 

D.  8.  Webb,  Atty.  Gen.,  and  Joseph  Ij.  liew- 
Insohn,  Deputy  Atty.  Oen.,  for  the  People. 

JAMBS,  J.  Having  been  convicted  of  the 
crime  of  passing  a  check  without  having  sutH- 
dent  funds  on  deposit  in  the'drawee  bank 
to  pay  the  same,  defendant  appeals  from  a 
Judgment  of  imprisonment  entered  against 
him. 

The  crime  charged  was  that  described  In 
section  476a,  Penal  Code,  which  makes  it  a 
felony  for  a  person,  "with  Intent  to  defraud," 
to  draw  or  deliver  to  another  a  check  or 
draft  on  a  bank,  knowing  at  the  time  that 
be  lias  not  sufficient  funds  in  or  credit  with 
the  bank  to  meet  the  check.  The  conclud- 
ing portion  of  the  section  reads  as  follows: 

'The  word  'credit*  as  nsed  herein  shall  be 
constmed  to  be  an  arrangement  or  understand- 
ing with  the  banli  or  depositary  for  the  pay- 
ment of  such  check  or  draft." 

The  appellant  owed  the  complainant  money 
on  account  of  work  done,  and,  the  debt  being 
due  and  payment  being  demanded,  he  Issued 
Ills  check  to  the  complainant  in  payment  of 
the  8am&  The  bank  refused  to  cash  the 
dieck  on  the  ground  that  there  were  not  suffi- 
cient funds  available  to  the  credit  of  appel- 
lant for  that  purpose.  Appellant  presents 
two  main  contentions,  to  wit:  (1)  That  the 
Check  being  issued  in  payment  of  an  antece- 
dent debt  which  had  matured  prior  to  the 
giving  of  the  check,  no  crime  was  shown  to 
have  been  committed.  (2)  That  under  the  evi- 
dence in  the  case  the  conviction  was  im- 
proper, because  it  was  shown  that  there  was 
on  deposit  in  the  drawee  bank  at  the  time 
of  the  making  and  delivery  of  the  check  more 
than  sufficient  money  to  tne  credit  of  appel- 
lant to  cover  the  same.  Some  other  errors 
are  assigned  which  will  be  later  noticed. 

[1 J  Under  the  first  contention  appellant  in- 
sists tliat,  in  order  for  an  intent  to  defraud 
to  exist  within  the  meaning  of  the  section, 
the  probability  must  appear  that  damage 
may  result  to  the  person  to  whom  the  check 
is  delivered,  and  that,  where  such  check  Is 
given  for  a  debt  past  due  and  the  recipient 


parts  with  no  new  consideration,  it  is  ini* 
possible  that  he  may  be  damaged.  We  do 
not  think  ttiat  the  words  of  the  section  as  re> 
quiring  that  an  intent  to  defraad  shall  exist 
should  be  so  narrowly  construed ;  we  do  not 
think  that  It  Is  necessary  that  it  be  shown.  In 
order  to  establish  such  intent,  that  the  re> 
ciplent  of  the  check  as  the  result  of  the 
passing  thereof  may  be  actually  defrauded. 
To  our  minds,  the  fraudulent  intent  here  was 
shown  when  it  was  made  to  appear  that  the 
appellant  gave  the  check,  representing  there- 
by that  it  was  good  and  valid,  and  that  it 
was  given  and  received  with  the  intent  that 
it  should  pay  appellant's  debt.  It  seems  to 
us  Immaterial  as  to  whether  the  aci«|)rance 
of  the  worthless  check  actually  had  the  ef- 
fect of  extinguishing  the  debt.  The  language 
of  the  court  hi  People  v.  Wilbur.  33  Cal.  App. 
511,  165  Pac.  729,  while  not  Utting  the  facts 
here  presented,  supports  our  view  of  the  law, 
where  it  is  said: 

"And  the  fact  that  the  check  may  be  'a  worth- 
less piece  of  paper'  in  the  bands  of  the  person 
to  whom  It  was  delivered,  because  it  haa  not 
been  properly  indorsed,  does  not  enter  as  an 
element  into  the  crime  defined  by  the  section 
upon  which  the  information  is  based." 

The  argument  there  was  that  because  the 
check  was  not  in  form  sufficient  to  authorize 
its  payment,  assuming  that  the  defendant 
had  funds  to  meet  It  at  the  bank,  there  could 
be  no  hitent  to  defraud.  The  contrary  was 
held  in  that  case. 

[21  Under  the  second  point  made,  the  evi- 
dence is  pointed  to  which  shows  that,  at  the 
time  of  the  making  and  delivery  of  the  check 
In  question,  defendant  did  actually  bare  a 
credit  at  the  bank  of  a  suiA  of  money  in  ex- 
cess of  that  called  for  by  the  check.  How- 
ever, prior  to  the  making  of  this  chock,  the 
defendant  had  delivered  to  the  bank  a  writ- 
ing in  the  following  words: 

"This  is  to  authorize  the  American  State 
Bank  to  honor  all  checks  I  write  to  mniges 
for  gasoline.  However,  payment  is  stopped  on 
all  other  checks." 

The  president  of  the  bank  testified  that  bj 
this  order  it  was  anderstood  between  appel- 
lant and  the  bank  that  no  checks  drawn  by 
appellant  should  be  honored  except  those  hav- 
ing the  word  "gas"  on  them.  On  cross-ex- 
amination, when  It  was  shown  thnt  other 
checks  had  been  cashed  without  having  the 
word  indicated  upon  them,  he  testified  that 
the  bank  did  pay  other  checks  than  those 
bearing  the  prescribed  word  where  the  appel- 
lant personally  came  Into  the  bank  with  the 
holder  of  the  check  and  requested  the  bank 
to  pay.  In  other  words,  that  the  instruc- 
tions to  the  bank  were  partially  oral  and 
partially  In  writing.  Clearly  under  this 
state  of  facts,  the  arrangement  and  under- 
standing with  the  bank  was  that  the  ap- 
pellant had  no  credit  within  the  meaning 
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Of  secUoD  476a,  Penal  Code,  to  meet  a  check 
drawn  as  the  one  In  question  here  was  drawn. 
IS]  Aa  to  other  points  argued:  We  think 
the  court  properly  admitted  the  testimony  of 
the  prosecutor  who  told  how,  after  the  check 
had  been  dishonored  at  the  bank,  he  accosted 
api>ellant  and  hiformed  him  of  the  situation, 
and  that  appellant  laughed  and  responded 
"Sometime  I  pay  him."  This  testimony  was 
entitled  to  be  considered  by  the  Jury  as  In- 
dicating the  guilty  knowledge  of  appellant 
and  as  affecting  the  question  of  his  good  In- 
tent in  passing  the  check.  In  the  view  we 
take  of  the  case,,  appellant  was  not  entitled 
to  the  instructions  offered  advlslag  the  jury 
that  there  could  be  no  couTiction  unless  the 
defendant,  at  the  time  of  passing  the  check, 
obtained  something  of  value  from  the  com- 
plainant. The  evident  imintentional  omis- 
sion of  the  word  "not,"  in  one  Instruction 
given  hy  the  court,  we  think  was  without 
prejudice,  because  upon  the  whole  instruc- 
tion the  jury  could  not  reasonably  have  been 
misled,  and  if  they  liad  misinterpreted  the 
Instruction  we  cannot  conclude^  considering 
the  text  thereof,  how  it  might  have  oper- 
ated to  prejudice  the  case  of  appellant.  The 
court  omitted  the  word  "not"  which  we  show 
in  parenthesis  in  the  instruction  which  we 
quote: 

"It  is  (not)  for  you  to  consider  the  penalty 
prescribed  for  the  puniabment  of  the  offense, 
and  If  you  are  aware  of  the  penalty  prescribed 
by  law  it  is  your  duty  to  disregard  that  knowl- 
cdse.  In  other  words,  your  sole  duty  is  to  de- 
cide whether  defendant  is  guilty  or  not  guilty 
of  what  he  is  charged  with.  The  question  of 
punishment  is  left  wholly  to  the  court  except 
a«  the  law  circumscribes  its  power." 

We  And  no  errors  in  this  record  which 
would  justify  an  order  of  reversal.       • 
The  judgment  appealed  from  Is  alHrmed. 

We  concur:    CWNRICY,  P.  J.;  SHAW,  J. 


(41  Cal.  App.  483) 

ARNOLD  et  aL  v.  SAN  FRANCISCO-OAK- 
LAND TERMINAL  RYS.     (Civ.  2828.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  June  9,  1910.  Rehearing 
Denied  July  9,  1919;  Denied  by  Supreme 
Court  Aug.  7,  1919.) 

Appbai.  and  Ebbob  €=>1213— RbvebsaI/— Di- 

BECTBO  VEBDICT  ON  RetBIAU 

In  action  for  death,  where  there  was  no 
material  difference  in  the  evidence  from  that 
which,  on  former  appeal,  the  Supreme  Court  had 
dcdaml  showed  such  contributory  negligence  of 
deceased  as  precluded  recovery,  a  directed  ver- 
dict for  defendant  was  proper. 

Appeal  from  Superior  Ctourt,  Contra  Costa 
County;  J.  E.  Barber,  Judge. 


Action  by  Elsa  U.  Arnold  and  others 
against  the  San  Francisco-Oakland  Terminal 
Railways.  From  Judgmrait  for  defendants 
and  order  denying  new  trial,  plaintiffs  ap- 
peal   AfiBrmed. 

Jay  Monroe  Latimer  and  J.  E,  Pemberton, 
both  of  San  Francisco,  and  J.  R  Rodgers 
and  A.  F.  Bray,  both  of  Martinez,  for  ap- 
pellants. 

W.  H.  Smith,  of  Oakland,  Geo.  W.  Morde- 
cai,  of  Madera,  A.  L.  Whittle,  of  San  Fran- 
cisco, M.  C.  Chapman  and  E.  Trefethen,  both 
of  Oakland,  W.  S.  Tinning,  of  MartineB.  and 
Morrison,  Dunne  &  Brobeck,  of  San  Francis- 
co, for  respondent 

KERRIGAN,  J.  This  la  an  appeal  from  a 
judgment  entered  upon  a  verdict  rendered 
by  a  jury  pursuant  to  direction  of  the  trial 
Judge,  and  from  an  order  denying  plaintiff^ 
motion  for  a  new  trioL 

The  same  case  was  before  the  Snprone 
Court  upon  a  previous  appeal,  and  the  law 
of  the  case  upon  that  appeal  Is  declared  In 
the  opinion  of  Mr.  Justice  Shaw,  rendered 
in  Arnold  v.  San  Frandsco-Oakland  Termi- 
nal BaUways,  176  Cal.  1, 184  Pac.  708.  That 
action  was,  and  it  is  here,  one  to  recover 
damages  for  death  from  a  collision  between 
an  automobile  which  plaintiff's  deceased 
husband  was  driving,  and  an  electric  street 
car,  and  it  was  there  held  that  the  contribu- 
tory negligence  of  the  deceased  was  such  as 
to  prevent  recovery,  it  being  shown  that  he 
was  mentally  and  physically  sound  and  In 
possession  of  his  usual  faculties,  familiar 
with  the  conditions  of  the  crossing  where 
the  accident  happened,  and  that  he  saw  the 
car  coming  when  he  was  within  45  or  BO  feet 
of  the  tracks,  and  that  instead  of  turning 
aside  or  stopping  so  as  to  avoid  danger,  he 
first  turned  to  the  left,  then  to  the  r^ht, 
and  finally  attempted  to  cross  the  tracks  In 
front  of  the  car. 

The  only  question  presented  by  appellants 
for  a  reversal  of  the  Judgment  is  the  action 
of  the  trial  judge  in  directing  the  verdict 
herein.  The  trial  judge,  in  granting  the  mo- 
tion for  a  directed  verdict,  acted  upon  the 
theory  that  the  evidence  was  the  same  in 
both  trials,  and  that  hie  was  bound  by  the 
law  of  the  case.  Appellants  contend,  how- 
ever, that  their  evidence  upon  the  second 
trial  upon  the  issue  of  contributory  negli- 
gence, and  upon  elements  of  fact  constituting 
the  basis  of  reversal  on  the  former  appeal, 
was  materially  different,  and  that  the  trial 
judge  committed  error  in  concluding  that 
the  evidence  was  the  same  In  both  trials. 
Mr.  Justice  Shaw,  the  writer  of  the  opinl<m 
in  this  case  upon  the  first  appeal,  succinctly 
outlined  the  controlling  facts  on  the  question 
of  contributory  negligence  as  matter  of  law, 
and  from  a  careful  review  of  the  record  we 
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^aU  to  aee  how  the  testimony  herein  is  mate- 
rially different  from  or  additional  to  that 
^Ten  onde  former  trial,  which  the  Supreme 
Cpurt  declared  conclusively  showed  that  de- 
ceased was  guilty  of  contributory  negligence 
which  precluded  a  recovery  by  plaintiffs. 
rhe  issues  are  Identical  opon  both  trials, 
consisting  of  the  negligence  of  the  defendant 
and  the  contributory  negligence  of  deceased; 
and,  while  there  were  new  witnesses,  there 
Is  no  change  in  the  testimony  under  these 
issues  such  as  might  be  considered  to  have 
created  a  material  difference  in  the  evidence. 

In  both  trials  the  testimony  as  to  the  phys- 
ical conditions  surrounding  the  accident  is 
identical,  as  is  also  that  relating  to  the  men- 
tal and  physical  condition  of  deceased  and 
to  his  acts  and  omissions,  both  prior  to  and 
immediately  preceding  the  collision. 

The  Supreme  Court,  in  discussing  the  evi- 
dence given  at  the  former  trial,  indicated 
that  the  deceased  was  at  a  given  distance 
from  the  railroad  track  when  he  saw  the 
car;  and  it  is  here  contended  that  the  evi- 
dence on  the  second  trial  is  at  variance  \vith 
such  declared  distance,  which  constitutes  a 
material  difference,  thereby  destroying  the 
efSclency  of  the  rule  of  law  of  the  case,  and, 
further,  that  the  evidence  relative  to  the 
ability  or  lack  of  ability  of  deceased  to  stop 
or  turn  the  macliine  is  likewise  materially 
different. 

Without  reviewing  in  detail  the  testimony 
It  is  sufficient  to  say  that  it  does  not  present 
a  material  difference  upon  these  questions 
from  that  given  at  the  former  trial.  It  is 
only  upon  the  theory  that  deceased  did  not 
see  the  car  until  within  a  certain  distance 
that  the  testimony  has  any  value  at  all,  and 
no  new  evidence  permits  of  this  assumption, 
nor  has  it  any  bearing  upon  the  issue  of  con- 
tributory negligence  on  the  part  of  deceased, 
nor  does  It  establish  a  material  difference  as 
to  the  negligence  of  defendant  One  of  the 
new  witnesses  testified  as  to  distance  within 
which  automobiles  operating  at  various 
speeds  could  be  stopped,  but  wtien  analyzed 
this  testimony  does  not  result  in  any  mate- 
rial difference  from  that  given  upon  the  sub- 
ject at  the  former  trial.  Other  witnesses 
gave  testimony  concerning  the  distance  of 
deceased  from  the  track  when  they  first  ob- 
served him.  No  new  testimony,  however, 
was  presented  upon  the  question  as  to  when 
deceased  first  saw  the  car  or  when  It  was 
first  possible  for  bim  to  do  so.  The  testi- 
mony of  the  occupants  of  the  automobile 
which  compelled  the  conclusion  on  the  ap- 
peal In  the  first  trial  that  deceased  was  guilty 
of  contributory  negligence,  preventing  n  re- 
covery by  plaintiffs,  was  the  same  upon  all 
the  material  and  essential  facts,  except  that 
one  of  them  did  not  testify  at  the  second 
trial,  and  whatever  variance  appeared  there- 
from was  admitted  by  them  to  be  due  to 


that  clearer  and  better  rc^llection  of  the 
facts  at  the  time  of  the  first  trial. than  at 
the  time  of  the  second,  and  that  their  former 
testimony  was  probably  correct 

Tested  by  the  standard  of  the  evidence 
given  at  the  former  trial  as  recited  by  the 
Supreme  Court,  the  evidence  here  is  with- 
out material  difference  or  addition,  and 
presents,  in  substance,  the  Identical  case 
which  has  been  declared  by  the  Supreme 
Court  to  be  without  legal  merit;  and,  as  no 
verdict  other  than  one  for  defendant  could 
have  been  rendered  under  the  evidence,  the 
trial  court  was  justified,  apd  it  was  Its  duty, 
to  direct  a  verdict  in  favor  of  defendant 

For  the  reasons  given,  the  judgment  and 
order  are  affirmed. 

We  concur:  WASTE,  P.  J.;  BIOHABDS,  J. 


(a  CM.  ApD.  m) 
THTELEN  v.  THTELBN.     (C3t.  2686.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  28,  1919.) 

1.  Dkbob   «=»208(5)— Deuvebt— SomoiKfCT 

OF  EvinKNCB. 

Conflicting  evidence  Aeld  to  snstain  a  spe- 
cial verdict  finding  that  deceased  grantor  haod- 
ed  deed  to  son  for  unconditional  delivery  to  his 
sister,  and  that  such  delivery  was  not  to  be  de- 
pendent npon  grantor's  death. 

2.  Dratns    <3='194(2)  — Deucvebt  — PBKsniir- 

TION. 
The  grantee's  possession  of  a  deed  consti- 
tutes prima  facie  showing  of  delivery. 

S.  Deeds  <Jt=»20O—DEr.ivEBT— Evidence. 

testimony  that  deceased  grantor  expressed 
her  intention  of  giving  the  property  to  ber 
daughter  and,  after  the  deed's  execution,  stated 
that  she  had  conveyed  it  to  ber,  is  competent  to 
show  the  deed's  delivery. 

4.  Appeal  and  Ebbob  €=>1011(1)  —  QuBsnoR 
ot  Fact. 
Whether  a  grantor  intended  to  divest  her- 
self of  title  by  parting  with  deed  is  a  question 
of  fact  to  be  determined  by  the  trial  court  snd 
its  finding,  based  upon  a  special  jury  verdict 
and  conflicting  evidence,  will  be  accepted  u 
conclusive. 

Appeal  from  Superior  Court,  Loe  Angdea 
County;  Charles  Wellborn,  Judge. 

Action  by  Ralph  A.  Thielen,  administrator 
of  the  estate  of  Reglna  May  Thielen,  de- 
ceased, against  Lillian  B.  Thielen.  Jodr 
ment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

D.  H.  Laubershelmer,  of  Los  Angeles,  tK 
appellant 

Gumey  B.  Newlln,  of  Los  Angeles  (W.  W. 
Hyams,  of  Los  Angeles,  of  counsel),  for  R- 
spondent. 
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SHAW,  3.  In  this  actlcm,  plaintiff,  as  ad- 
ministrator of  the  estate  of  his  deceased 
mother,  Regina  May  Thlelen,  sued  to  quiet 
title  to  certain  real  estate  described  in  the 
complaint,  and  to  have  a  deed  made  by  said 
decedent  to  Lillian  R.  Thlelen,  and  under 
which  she  claimed  title  to  the  property,  can- 
celed and  annulled. 

An  appeal  is  prosecuted  from  the  Judf- 
ment  entered  in  favor  of  defendant 

As  alleged  in  the  complaint,  the  grounds 
upon  which  plaintiff  sought  the  relief  asked 
for  were  tliat .  at  the  time  when  deceased 
made  and  executed  the  deed  she  was  of  un- 
sound mind  and  mentally  incompetent  to 
transfer  the  property,  and  that  no  legal  de- 
livery of  the  deed  was  ever  at  any  time 
made. 

As  to  both  of  these  allegations,  denied  in 
tlie  answer,  the  court,  in  accordance  with  the 
8i)eclal  verdict,  of  the  Jury  to  which  the  is- 
sues were  submitted,  found  adversely  to 
plaintiff.  Appellant  challenges  the  findings, 
claiming  the  evidence  is  insufficient  to  sup- 
port them. 

As  to  whether  at  the  time  of  the  execution 
thereof  the  grantor  in  said  deed  was  of 
sound  mind  and  in  mental  condition  to  exe- 
cute a  valid  conveyance  of  the  property, 
there  Is  a  sharp  conflict  of  evidence,  in  the 
consideration  of  which  the  determination 
of  the  Jury  is  conclusivfe  There  is  abundant 
evidence  to  support  the  conclusion  reached; 
Indeed,  the  extent  of  appellant's  contention 
.with  respect  to  this  point  is  limited  to  the 
claim  that,  while  conceding  the  existence  of 
such  conflict  In  the  testimony,  the  prepond- 
erance of  the  evidence  adduced  thereon  was 
in  favor  of  plaintiff. 

[1-4]  As  to  the  other  question,  namely, 
that  the  deed  was  never  delivered  to  defend- 
ant, it  appears  from  plaintiff's  testimony 
that  he,  on  June  20,  1^12,  at  the  request  of 
deceased,  who  was  then  conflned  to  her  bed 
by  illness,  prepared  the  deed,  in  the  form 
of  a  grant,  and  called  in  a  notary,  who  at 
tjbe  trial  testifled  that  he  fully  explained  to 
ber  the  nature  and  purport  of  the  instru- 
ment, stating  that  it  was  a  conveyance  of 
the  property  made  by  her  to  Lillian  R.  Thlel- 
en; that  thereupon  she  signed  and  acknowl- 
edged the  some,  which  the  notary  left  with 
the  plaintiff,  whose  testimony  is  that  his 
mother  told  him  to. keep  it  in  his  possession 
and  that  if  she  got  well  to  hand  it  back 
to  her,  otherwise  to  deliver  it  to  Lillian, 
who  should  distribute  the  property  between 
himself,  Lillian,  and  his  brother  George ;  that 
some  two  weeks  thereafter,  but  several 
months  prior  to  the  death  of  deceased,  which 
occurred  on  December'  10.  1912.  he  delivered 


the  deed  to  Lillian,  telling  her  that  he  "at  last 
had  mother's  affairs  in  shape  and  had  a 
deed  made  to  her,"  and  telling  her  further 
"that  in  the  event  mother  got  well  to  band 
it  back  to  her,  but  in  the  event  anything  hap- 
pened to  her  she  was  to  distribute  the  prop- 
erty according  to  mother's  wishes,  as  it  was 
to  be  held  in  trust"— all  of  which,  other 
than  the  delivery  of  the  deed.  Is  flatly  denied 
by  Lillian. 

It  is  apparent  that  neither  the  court  nor 
the  Jury  believed  that  plaintiff  betrayed  the 
confidence  In  him  reposed  by  the  grantor 
when  she  intrusted  him  with  the  deed,  but 
that  in  giving  it  to  UUlan  he  acted  in  ac- 
cordance with  her  instructions.  This  con- 
clusion finds  ample  support  not  only  in  the 
fact  that  Lillian's  possession  of  the  deed  as 
grantee  therein  constituted  a  prima  fade 
showing  of  its  delivery  (Ward  v.  Dougherty, 
75  CaL  240,  17  Pac  198,  7  Am.  St.  Rep.  151; 
Devlin  on  Deeds,  {  2M),  but  there  was 
much  testimony,  both  fnun  Lillian  and  dis- 
interested witnesses,  to  the  effect  that  de- 
ceased, prior  to  the  execution  of  the  deed, 
expressed  her  intention  of  giving  the  prop- 
erty to  her  daughter,  and  that  after  its  exe- 
cution she  stated  that  she  had  conveyed 
the  same  to  Lillian.  This  evidence  was  not 
only  competent  (Williams  v.  Kidd,  170  Cal. 
631, 151  Pac.  1,  Ann.  Gas.  1016E,  703),  but  the 
Infermces  fairly  deducible  therefrom  and 
from  the  acts  of  plaintiff,  among  which 
was  the  fact  that  after  giving  the  deed 
to  his  sister  he  asked  her  to  mortgage  the 
property  for  his  b«ieflt,  strongly  tended  to 
prove  that  plaintiff,  in  delivering  the  deed 
to  Lillian,  acted  in  accordance  with  instruc- 
tions given  him  by  the  grantor,  who  intended 
that  it  should  be  at  once  delivered  for  the 
purpose  of  divesting  herself  of  the  title  and 
transferring  it  to  her  daughter.  "It  Is  es- 
sential to  the  validity  of  a  transfer  of  real 
property  that  there  be  a  delivery  of  the 
conveyance  .with  intent  to  transfer  the  title, 
and  the  true  test  under  which  delivery  la 
to  be  determined  la,  in  ascertaining  whether 
in  parting  with  the  possession  of  the  con- 
veyance the  grantor  Intended  thereby  to 
divest  himself  of  title."  Williams  v.  Kidd, 
supra.  This  question  of  intention  Is  one  of 
tact  to  be  determined  by  the  trial  court  from 
a  consideration  of  all  the  evidence  In  a 
given  case;  and,  conceding  in  the  Instant 
case  a  conflict  of  evidence  touching  ,tbe 
issue,  the  finding  of  the  Jury,  adc^ted  by  the 
trial  court,  must  be  accepted  as  conclusive 
thereon. 

The  Judgment  is  afllrmed. 

We  concur:    OONRBY.'P.  J.*  JAMES,' J.' 
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(41  Cal.  App.  2>7) 

PELUSO  ▼.  OITT  TAXI  CO.    (Cir.  1980.) 

(District  Court  of  Appeal,  Third  Dlatrict,  Cali- 
fornia.   Ma;  27,  1919.) 

1.  MtnnciPAL  C0RPORAT10N8  «=s»706(6)— Att- 
TOMoBiLB  Accidents— SurnciENCT  of  Evi- 
dence. 

Evidence  rcfrarding  circnmstanceB  under 
wliidi  defendant's  tazicab  overtook  and  ran 
down  a  minor  riding  a  bicycle  in  a  city  street, 
etc.,  held  to  austain  a  verdict  Snding  defendant 
negligent 

2.  MuNif'iPAi.  C0RPOBAT10N8  «=»706(!5)— Att- 
tomobijlk  Accident— Contributobt  Neoli- 

OENCB. 

Evidence  regarding  drcumstances  under 
wbich  defendant's  taxicab  overtook  and  ran 
down  a  minor  riding  a  bicycle  in  a  city  Btreet, 
held  to  sustain  a  verdict  that  minor  was  not 
guilty  of  coDtribntory  negligence. 

8.  Death  ^=909(3)  —  Dauaoes  —  Excesbivx- 
ness— Deatu  or  Child. 
Three  thousand  five  hundred  dollars  dam- 
ages for  the  death  of  a  15  year  old  boy  earning 
$45  or  $50  a  month,  which  he  gave  to  his  fa- 
ther, who  had  a  life  expectancy  of  26  years, 
held  not  excessive. 

4.  Trial  «=»25C(1)— Incomplete  Instbuc- 
TiONS— Failobe  to  Make  Requests. 
Appellant  cannot  complain  of  an  incomplete 
instruction,  which  did  not  misdirect  the  jury, 
where  be  did  not  ask  for  a  more  specific  instruc- 
tion. 

6.  Trial  «=s»256(10)  —  lRsrBucTioNS  — Omis- 
sions—Requests. 
An  instruction  in  action  for  death  which 
did  not  caution  the  Jury  not  to  allow  for  plain- 
tiff father's  sorrow  over  his  son's  death,  nor 
state  that  future  benefits  father  might  have  re- 
ceived from  son  should  be  discounted  to  present 
value,  etc.,  held  omissions  not  constituting  re- 
versible error,  in  absence  of  requests  for  more 
explicit  instructions.  _, 

6.  Evidence  «=>1  4— Judicial  Noticb— Ex- 
pectation OF  Life. 

Judicial  notice  will  be  taken  as  to  expecta- 
tion of  life. 

7.  Appeal  and  Error  ®=>1068(5)— Revers- 
ible Error— Instructions. 

In  a  father's  action  to  recover  for  the  death 
of  his  minor  son,  failure  to  instruct  that  the 
father  had  a  life  expectancy  of  25  years  held 
not  prejudicial  error,  where  the  verdict  was 
moderate. 

8.  Appeal  and  Errob  «s>882(4>— Prejudi- 
cial Ebbob— Dismissal. 

In  action  for  death  against  a  taxicab  com- 
pany, plaintiff's  action  in  joining  stockholders 
as  codefondants  and  later  dismissing  as  to  them, 
after  taxicab  company  had  demurred  on  ground 
of  improper  Joinder  of  defendants,  did  not  preju- 
dice defendant  tazicab  company, 

9.  CoBPOOATioNB  «=3215— Stockholdxbs— Li- 
abiutt. 

While  the  stockholders  of  a  taxicab  corpora- 
don  may  eventually  have  to  share  a  personal 


injury  claim  against  the  corporation,  yet  pri- 
mary liability  is  against  the  corporation. 

10.  Plbading  «s98ei(6)— Stbikino  out  Mat- 
ter. 

A  personal  injury  complaint  alleging  that 
defendant  taxicab  company  "carelessly  and  neg- 
ligently" drove  an  automobile,  etc.,  held  not  sul>- 
jcct  to  motion  to  strike  the  words  quoted. 

11.  Appeal  and  Errob  «=»1042(4)— Pbxjudi> 
ciAL  Ebbob— Pleaoinq. 

Conceding  that  words  "carelessly  and  aeg- 
ligently,"  in  complaint  for  wrongful  death, 
were  surplusage,  the  court's  refusal  to  strike 
them  does  not  constitute  reversible  error,  where 
it  is  apparent  that  defendant  was  not  injured 
by  the  ruling. 

Appeal  from  Superior  Court,  Sacramento 
County ;    Peter  J.  Sliields,  Judge. 

Action  by  Pasquale  Peluso  against  the  City 
Taxi  Coiupuny.  Judgincut  for  plalntUt,  and 
defendant  appeals.    Affirmed. 

Wm.  A.  Gett,  of  San  Francisco,  for  ai»- 
pellant 

A.  M.  Seymour,  Sheridan  Downey,  and 
Hymau  W.  Zagoren,  all  of  Sacramento,  for 
respondent. 

BURNETT,  J.  This  action  was  brought 
to  recover  damages  for  the  death  of  a  minor 
son,  and  the  verdict  and  judgment  were  In 
favor  of  plaintiff  for  the  sum  of  $3,500. 

[1,2]  The  evidence  abundanUy  supports 
the  flndlng  that  appellant's  negligence  was 
the  proximate  cause  of  the  death  of  the 
minor.  Indeed,  we  rarely  have  a  case  where- 
in such  affirmation  can  be  made  with  equal 
assurance.  The  overwhelming  weight  of  the 
evidence  shows  that  the  minor  was  riding 
slowly  on  a  bicycle  on  the  proper  side  of 
Eighth  street,  in  Sacramento.  A  taxi  driven 
by  an  employe  of  appellant  came  from  be- 
hind, going  in  the  same  direction  and  trar- 
eling  at  a  high  rate  of  sped.  No  signal  was 
given  by  the  driver  to  warn  the  t>oy  of  the 
approach  of  the  taxi,  and  when  the  machine 
was  within  a  few  feet  of  the  bicycle  the  driv- 
er swung  it  to  the  wrong  side,  trying  to  pass 
to  the  right  of  the  bicycle,  thereby  caus- 
ing a  collision,  wbich  resulted  in  the  almost 
instant  death  of  the  minor.  Several  disin- 
terested witnesses  testified  substantially  to 
the  foregoing  facts.  Of  these  we  maj  quote 
Mrs.  Mary  Silva,  as  follows: 

"Well,  as  we  was  going  down  Eighth  street, 
■by  attention  was  directed  to  a  boy  on  a  bicycle, 
and  he  was  just  coming  along,  and  all  of  a  sad- 
den I  heard  a  terrible  noise,  just  a  bnzs,  and 
I  noticed  it  was  a  taxicab,  and  I  noticed  thota 
about  the — just  a  littie  ways  past  the  car  track 
in  the  intersection  on  P  street  line,  just  4  or  5 
feet  maybe,  something  like  that,  and  the  tmzl 
was  Just  coming  at  such  speed  tiiat  it  swerved 
between  the  boy  on  the  bicyde  and  the  eurbins, 
and  the  left  of  the  automobile  struck  tlie  hind 
end  of  the  bicycle  and  threw  the  boy  some  di»- 
tance  from  the  bike  and  he  landed  on  his  head." 
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Sbe  farther  testified  tbat  the  aatomobile 
was  trarellng  "at  least  30  miles  per  bonr," 
tbe  boy  oo  the  bicycle  not  more  than  '^  or 
8  miles  per  hour,"  and  that  she  did  not  bear 
any  signal  given  and  that  the  deceased  "was 
coming  straight."  The  testimony  of  the  wlt^ 
nesses  for  the  plaintiff,  it  may  be  added, 
shows  that  the  boy  was  exercising  ordinary 
care,  that  be  was  where  he  had  a  right  to 
be,  and  he  had  no  opportunity  to  escape  the 
danger,  If  he  really  had  any  apprehension 
of  It.  Tbe  principles  of  law  applicable  to 
Bach  a  sitaatton  are  plain,  have  often  been 
stated  by  this  and  other  conrts,  and  they 
need  no  repetition.  As  we  are  required  to 
view  the  facts,  it  must  be  said  that  appel- 
lant was  palpably  negligent,  that  there  was 
no  contributory  negligence  on  the  part  of 
said  minor,  and  that  appellant  is  legally 
responsible  for  the  accident 

(3]  It  can  be  said  with  eqaal  confidence 
tbat  the  verdict  is  not  so  large  as  to  be 
properly  characterlKed  as  excessive.  In  fact, 
ander  the  circumstances  the  amount  seems 
to  be  quite  reasonable,  and  it  can  be  properly 
said  that  the  Jury  manifested  a  degree  of 
moderation  and  Justice  that  is  not  always 
shown  In  snch  cases.  To  set  the  verdict 
aside  open  this  ground,  the  excess  must  ap- 
pear as  a  matter  of  law,  or  "the  facts  must 
be  such  as  to  suggest  at  first  blush  passion, 
prejudice,  or  corruption  on  the  part  of  the 
jury."  Bond  ▼.  United  Bailroads,  158  Cal. 
270,  U3  Pac.  3^6,  49  U  B.  A.  (N.  S.)  687 
Ann.  Cas.  1912C,  50;  Slaughter  v.  Goldberg, 
Bowen  ft  Go.,  26  Cal.  App.  318,  147  Pac.  90. 
Nothing  of  this  kind  appears  in  the  case  at 
bar.  The  boy  was  15  years  of  age,  strong 
and  healthy,  was  working  regularly  in  the 
boiler-making  shop  of  the  Southern  Pacific 
Company;  he  was  receiving  $46  or  $50  a 
month,  was  tbe  eldest  of  six  children,  and 
gave  all  of  his  earnings  to  his  parents,  for 
the  support  of  the  family.  Regarding  the 
question  from  a  financial  standpoint,  which 
the  law  demands,  and  keeping  in  view  the 
probabilities  of  the  future  if  his  life  had 
run  Its  natural  course,  It  Is  reasonable  to 
suppose  that  he  was  worth  more  to  his  par- 
ents than  the  sum  of  I.3.S00.  The  rerovery 
was  not  limited,  of  course,  to  the  earning 
capacity  of  the  son  during  his  minority,  but 
it  Included  the  present  value  of  the  reason- 
able' benefit  which  the  parents  would  prob- 
ably have  received  after  his  majority  and 
daring  tbe  period  of  their  common  expect- 
ancy of  life.  Bond  v.  United  Railroads,  su- 
pra. The  boy's  expectancy  was  about  48 
years  and  the  father's  25;  the  common  ex- 
pectancy being  therefore  the  latter  period. 
We  think  we  have  stated  snfflcient  facts  to 
Indicate  the  moderation  of  the  award  In  view 
of  tbe  probable  deprivation  of  the  father  of 
the  services,  earnings,  society,  comfort,  and 
protection  of  his  son  for  so  many  years.  In 
the  Bond  Case,  supra,  the  minor  was  of  the 
age  of  20  years  and  the  award  was  for  the 


sum  of  JM,500;  and  In  tbe  Slaughter  Case 
the  verdict  was  for  $10,000,  the  deceased 
being  of  the  age  of  23  years  at  the  time  of 
the  fbtal  accident  In  neither  of  these  cases 
was  the  verdict  held  to  he  'excessive.  The 
facts  of  this  case  disclose  even  less  reason 
for  setting  aside  the  verdict  as  Immoderate 
and  unconscionable. 

[4,  E]  Complaint  Is  made  of  the  action  of 
the  court  as  to  the  Instractions,  and  par- 
tlcnlarly  of  the  following: 

"The  word  'datnagea'  as  used  in  the  preceding 
instruction  (section  377,  Code  Civ.  Proc.)  in- 
cludps  pecuniary  loss  of  every  kind,  which  the 
evidence  in  this  case  established  with  reasonable 
certainty  has  been  suffered  and  will  in  future 
be  suffered  by  this  plaintiff  because  of  the  death 
of  his  son,  Antonio  Peluao.  To  arrive  at  tbe 
total  amount  of  damages  to  be  awarded  you 
may  consider  not  only  what  support  plaintiff, 
with  reasonable  certainty,  would  have  derived 
from  the  earnings  and  services  of  his  son  until 
he  reaches  21,  but  also,  with  reasonable  cer- 
tainty, after  snch  age,  and  also  what  pecuniary 
loss  this  plaintiff  has  suffered  and  will  in  future 
suffer,  with  reasonable  certainty,  by  being  de- 
prived of  the  comfort,  society,  auU  protectiua  of 
his  said  son,  Antonio  Peluso,  not  only  nntil  be 
reaches  majority,  but  thereafter." 

Appellant  claims  that  fha«  ate  two  fatal 
defects  In  the  instractlon: 

First  "nothing  was  said  to  die  effect  that  the 
Jury  should  determine  whether  there  was  a  rea- 
sonable probability  that  the  conditions  as  to 
health  and  earning  capacity  of  the  minor  son 
would  continue  'for  some  time  after  he  became 
of  age,' "  and,  second,  "nothing  was  said  about 
the  point  that  the  damages  were  to  include  'the 
present  value  of  the  benefits  which  it  could  rea- 
sonably be  expected'  the  minor  son  'would  have 
bestowed  npon  his  parents  during*  his  'expect- 
ancy of  life,'  though  this  element  of  the  expect- 
ancy of  life  of  the  father  was  mentioned  in  the 
course  of  the  proceedings." 

Another  contention  of  appellant  U  tbat  the 
instractlon  failed  to  contain  a  caution 
against  the  allowance  of  compensation  "for 
sorrow  or  distress"  or  for  "a  remote  and 
conjectural   pecuniary  loss." 

The  defects,  however,  if  they  may  be  call- 
ed such,  constitute  "sins  of  omission  rather 
than  of  commission."  The  instruction  did 
not  contain  a  misdirection  to  the  Jury,  but 
rather  an  incomplete  direction.  In  such  case, 
an  appellant  Is  in  no  position  to  complain, 
where  he  does  not  ask  for  a  more  specific 
and  explicit  instruction.  Rice  v.  Whitmore, 
74  Cal.  619,  at  p.  624,  16  Pac.  601,  5  Am.  St 
Rep.  479;  Nicol  t.  Laumelster,  102  Cat  6S8, 
at  p.  660,  36  Pac.  925. 

We  think  said  instrnction  Is  fairly  con- 
strued as  meaning  that  In  awarding  dam- 
ages the  Jury  might  consider  the  two  ele- 
ments, namely,  the  loss  that  might  accrue 
to  the  father  during  the  minority  of  the  son, 
and  also  the  loss  that  might  be  suffered  by 
the  former  after  the  latter  had  reached  his 
majority.    In  other  words,  an  attempt  waa 
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made  to  state  the  factbra  embraced  in  the 
question  of  damages  as  they  are  set  forth 
in  the  decision  of  the  Supreme  Court  in  the 
Bond  Case,  snpra. 

It  is  to  iM  observed  that  the  instruction 
'  begins  with  the  statement:  "The  word  'dam- 
ages' as  used  in  tlie  preceding  instruction  in- 
dudee,"  etc.  It  certainly  does  include  what 
was  thereinafter  stated.  The  second  sen- 
tence is:  "To  arrive  at  the  total  amount  of 
damages  to  be  awarded  you  may  consider," 
etc.  This  is  probably  more  objectionable 
than  the  flrst  part,  as  possibly  subject  to  the 
implication  that  the  Jury  should  award  the 
future  value  of  such  services.  But  we  must 
assume  that  the  Jurors  were  persons  of  in- 
telligence, and  would  know  that  they  must 
make  allowance  for  the  dlttereoce  In  value 
between  the  present  and  future  use  and  en- 
joyment of  the  same  sum  of  money.  By  said 
instruction,  the  Jurors  were  not  required 
to  award  the  amount  of  the  probable  future 
benefits  that  would  have  accrued  to  the  father 
from  the  services  of  the  son  In  case  the  ac- 
cident had  not  occurred,  but  they  were  In- 
fttructed  that  in  awarding  damages  they 
might  consider  such  benefits.  This  it  was 
proper  for  them  to  do,  and,  while  the  instruc- 
tion is  not  as  complete  and  accurate  as  it 
might  be,  we  think  it  eanuot  be  said  that 
thereby  appellant  suffered  any  injury.  In 
other  words,  a  finding  of  the  present  value 
of  said  benefits  as  the  proper  verdict  to 
award  is  not  irreconcilable  with  said  instruc- 
tions, and  under  well-settled  principles  we 
must  assume  that  the  $3,500  represents  the 
Judgment  of  the  Jury  ss  to  the  amount  of 
said  present  value. 

[8,  7]  As  to  the  expectation  of  life,  that  is 
a  matter  of  which  the  courts  take  judicial 
notice.  20  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  886;  Valente  v.  Sierra  Eailway  Co.,  161 
Oal.  634,  91  Pac  481,  It  was,  though,  vir- 
tually agreed  by  counsel  that  the  American 
table  of  mortality  should  be  amsidered  as 
received  in  evidence,  as  shown  by  Oiis  col- 
loquy: 

"Mr.  Downey:  •  •  •  We  wish  to  prove 
the  expectancy  of  life  of  Mr.  Peluso,  the  father, 
by  the  mortality  tables.  If  the  court  takes  ju- 
dicial notice  of  that  I  will  look  it  up  and  let 
the  court  know  so  that  it  can  instruct  the  jury. 

"The  Court:  Well,  I  don't  know  that  I  do. 
I  think  that  would  probably  have  to  be  offered. 
I  think  counsel  would  consent  that  it  be  ad- 
mitted, 

"Mr.  Oett:  No  objection  to  that;  but  there 
are  three  or  four  mortality  tables;  which  one 
are  they  going  to  admit? 

"Mr.  Seymour:    The  American  table. 

"Mr.  Downey:    They  are  all  about  the  same. 

"The  Court:  WeU,  with  that  nnderstanding 
yon  submit  your  case." 


The  court,  no  doubt,  intended  to  call  the 
attention  of  the  Jury  to  said  table  in  refer- 
ence to  the  expectancy  of  life  as  to  one  of 
Mr.  Peluso's  age,  but  probably  overlooked  it 
This  was  excusable,  since  neither  party  re- 
quested such  instruction.  But,  at  any  rate, 
how  can  it  be  said  that  appellant  was  preju- 
diced by  such  failure  or  omission? '  If  the 
court  had  so  instructed  the  Jury,  it  would 
have  been  to  tell  them  that  Mr.  Pelnso  would 
probably  live  25  years.  Is  it  probable  that 
the  verdict  would  have  be&a.  reduced?  It  is 
entirely  improbable  that  it  would  have  af- 
fected the  verdict  in  the  least.  Speaking  o£ 
the  probabilities,  it  is  quite  likely  that  tlie 
matter  was  fully  explained,  without  objec- 
tion, in  the  argument  of  plaintiff  to  the  Jury, 
and  that  it  was  carefully  considered  in  the 
determination  of  the  verdict  We  cannot 
suppose  that  the  able  counsel  would  fail  to 
elucidate  the  subject  in  the  development  of 
their  view  of  the  case,  if,  indeed,  the  Jury 
needed  any  enlightbnmrat  upon  that  subject, 
concerning  which  information  is  so  accessible 
to  all.  We  may  add  that  ail  the  instructions 
requested  by  appellant  were  given  except 
one  which  was  a  mere  repetition  of  another. 

[t,  9J  We  can  see  no  merit  in  appellant's 
complaint  because  the  plaintiff  made  the 
stockholders  codefendants  and  afterwards 
dismissed  the  action  as  to  them.  Indeed, 
appellant  demurred  to  the  complaint  on  the 
ground  that  it  was  improperly  Joined  with 
the  other  defendants  in  the  action,  and  re- 
spondent seems  to  have  reached  the  sama 
conclusion  and  to  have  remedied  the  defect 
by  said  dismissaL  At  any  rate,  it  is  diffi- 
cult to  conceive  how  appellant  has  been  in- 
jured by  said  action.  The  other  defoidants 
may  eventually  have  to  bear  the  loss,  since 
they  are  stockholders,  but  the  primary  lia- 
bility is  against  the  corporation. 

[10, 11]  With  equal  zeal  appellant  com- 
plains beca,nse  tlie  court  below  refused  to 
strike  out  the  words  "carelessly  and  negU- 
genUy"  in  the  complaint,  wherein  they  appear 
in  the  sentence,  "the  defendant.  City  Taxi 
Company,  carelessly  and  negligently  drove  an 
automobile,"  etc.,  and,  also,  "then  and  tliere 
so  carelessly  and  n^ligenUy  managed  said 
automobile,"  etc.  Tbe  action  of  the  coort  was 
entirely  proper.  The  sl^iflcance  and  char- 
acter of  these  expressions,  as  used  in  a  plead- 
ing of  negligence,  are  fully  considered  tn 
Ellis  T.  Central  California  Traction  Co^  174 
Pac  407.  But  even  If  we  were  to  concede 
that  they  constitute  surplusage.  It  would  be 
apparent  that  appellant  suffered  no  damage 
by  the  ruling  of  the  court 

The  judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  HART.  J. 
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KDDDEMON  t.  SOUTHERN  PAC.  OO. 


(41  Cll.  App.  t«D' 

EDDLEMON  t.  SOUTHERN  PAC  CO. 
et  «L    (OiT.  2788.) 

(District  Court  of  Appeal,  Pirat  District,  Di- 
viaion  2,  California.  June  2,  1919.  Be- 
hearing  Denied  July  2,  1919.  Denied  by  Su- 
preme Court  July  81,  1919.) 

1.  COUBTS  ^^91(1)— PBlaEDXRTB— IrTKBHE- 
DIATK  AFFKLLATE  CoUBT. 

The  Court  of  Appeals  is  bound  to  follow  the 
law  of  the  state  as  established  by  the  Supreme 
Court  in  a  similar  case. 

2.  Bailboadb    i3=»390@)    —    Aooidbnts   At 

CBOSSINOS— CONTBIBT7T0BT     NEaUOBNOK. 

The  driver  of  an  automobile  approaching  a 
grade  crossing  from  behind  a  station,  who  could 
see  the  track  plainly  for  a  quarter  of  a  mile  on 
arriving  within  17  feet  of  the  traclc  on  which 
he  was  struck  by  a  train,  was  guilty  of  con- 
tributory negligence  in  driving  on  Uie  track, 
although  proper  warnings  were  not  given,  and 
the  headlight  of  the  locomotive  was  defective. 

Appeal  from  Superior  Court,  Contra  Costa 
County;   A.  B.  McKenzle,  Jadge. 

Action  by  Lewis  E.  Eddlemon  against  tbe 
Sonttaem  Pacific  Company  and  H.  C.  Bradley. 
Judgment  for  plaintiff,  and  defendants  ai>- 
peaL    Reversed. 

M.  B.  Jones,  of  San  Francisco,  for  appd- 
lants. 

Tbeodore  A.  Bell  and  Artbnr  L.  Shannon, 
both  of  San  Frandaco.  for  respondent 


HAVEN,  J.  PlaintlfF  sned  to  recover  dam- 
ages for  personal  injuries  suffered  by  him, 
arising  out  of  a  collision  between  an  automo- 
bile which  the  plaintiff  was  driving  and  a 
train  operated  by  the  defendants,  at  a  grade 
crossing  at  Stege  station  in  the  (ity  of  Rich- 
mond. A  verdict  was  rendered  In  tbe  smn 
of  $7,000,  which  was  reduced  by  the  judge  of 
tbe  trial  conrt,  upon  a  motion  for  a  new  trial, 
to  $4,000.  Judgment  was  entered  against 
tbe  defendants  for  the  reduced  amount,  from 
which  they  prosecute  this  appeal. 

The  plaintiff  was  a  police  ofBcer  of  the  dty 
at  Richmond.  On  the  night  of  the  accident. 
In  the  discharge  of  his  duties  as  such,  he  and 
another  police  Officer  of  said  dty  proceeded 
by  aotomoblle  to  tbe  vicinity  of  the  station 
ot  the  defendant  Southern  Pacific  Company 
at  Stege,  for  the  purpose  of  examining  vacant 
bnlldlngs  and  cars  for  detection  of  undesira- 
ble persons.  Plaintiff  was  driving  the  auto- 
mobile, and  was  seated  on  the  left  side  there- 
of. On  leaving  the  main  part  of  the  dty  of 
Richmond,  he  ran  along  the  tracks  of  the 
Southern  Pacific  Company  north  of  Stege  sta- 
tion for  a  distance  of  about  a  mile  and  a  half 
to  a  point  back  of  the  railroad  station  at 
Stege,  where  he  stopped  his  machine,  at  the 
south  end  of  tbe  station  toward  Oakland,  in 
a.  public  street    During  this  trip  he  saw  an 


(lit  P.) 

engine,  headed  south  toward  ba^iahd, 
switching  cars  on  one  of  the  tracks  which  he 
passed.  Plaintiff  and  his  companion  alighted 
from  the  automobile,  went  around  back  of 
the  station  and  inspected  some  empty  cars 
and  buildings,  and  then  returned  to  their  au- 
tomobile. They  stopped  there  and  chatted 
from  two  to  four  minutes,  and  then  dedded 
to  again  cross  the  tracks  to  another  portion 
of  Stege  and  inspect  other  buildings.  PlaiUr 
tiff  got  into  the  driver's  seat  of  the  automo- 
bile; his  companion  cranked  the  car;  they 
started  the  machine  in  low  gear,  and  proceed- 
ed to  cross  the  track  at  the  grade  crossing, 
ndther  plaintiff  nor  his  companion  went  in 
front  of  the  station  building  to  look  up  the 
trade  toward  the  north  before  starting  the 
machine.  They  both  testified  that,  before 
starting  the  automobile,  they  listened  for  any 
train  approaching  from  either  direction,  and 
heard  no  bell,  whistle,  or  other  indication  of 
an  approadilng  train.  Plaintiff  further  stat- 
ed that  Just  about  the  time  he  reached  the 
track  be  saw  the  engine  right  upon  him.- 
The  automobile  was  struck  by  a  switch  en- 
gine with  cars  attached,  proceeding  southerly 
on  the  inner  or  "house"  track,  at  a  point 
slightly  more  than  32  feet  southeasterly  from 
the  point  where  the  automobile  started,  and 
between  17  and  18  feet  distant  from  the  front 
or  easterly  Une  of  the  station.  Upon  the 
front  side  of  the  station  as  a  small  projec- 
tion or  bay  window,  extending  about  2  feet 
from  the  side  of  the  station.  From  this  was 
a  slanting  roof  9  or  10  feet  from  the  ground. 
Plaintiff's  eyes,  when  he  was  sitting  in  the 
driver's  seat,  were  approximately  6  feet  from 
the  ground,  or  3  or  4  feet  below  the  projec- 
tion of  this  small  slanting  roof.  From  the 
point  of  starting  the  view  of  plaintiff  to  the 
north,  from  which  direction  the  train  was  ap- 
proaching, was  interrupted  by  tbe  station 
building,  so  that  he  could  see  the  track  for. 
a  distance  of  only  about  15  feet  northerly 
from  the  point  where  it  would  have  been  in- 
tersected by  tbe  southerly  line  of  the  Bta- 
Uon  building  if  extended  to  the  track.  In  pro- . 
ceedlng  from  the  point  of  departure  to  tbe 
point  of  the  acddent,  the  course  of  the  au-' 
tomoblle  was  In  a  southeasterly  direction' 
away  from  the  station,  so  that  tbe  line  of. 
vision  to  the  north  along  the  track  was  ex- 
tended more  rapidly  than  if  the  automobile 
had  proceeded  along  the  southerly  Une  of  tlie 
station  or  along  a  line  exactly  parallel' 
thereto.  'When  the  automobile  had  proceeded 
a  sufildent  distance  from  its  starting  point 
toward  the  place  of  the  accident  so  that  tbe 
front  wheels  were  in  a  line  with  the' 
front  of  the  station  building,  and  the  driver, 
who  was  seated  6  feet  In  the  rear  of  such 
point,  was  approximately  23  or  24  feet  from 
the  point  of  the  acddent  his  line  of  vlalon 
across  the  southeasterly  comer  of  the  ata-- 
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OoD  bunding  would  have  enabled  blm  to  ob- 
serve tbe  track  for  a  distance  of  approxi- 
mately 100  feet  to  the  north  of  tbe  point 
of  the  accident  The  distance  from  the  front 
wheels  of  the  automobile  before  starting  to 
the  nearest  rail  of  the  track  was  32  feet  The 
distance  frnm  the  front  or  easterly  line  of  the 
station  building  to  the  nearest  track  was  be- 
tween 17  and  18  feet  and  the  distance  from 
the  projecting  bay  window  to  the  nearest 
track  was  approslmntely  15  feet  Before 
starting,  the  automobile  stood  approximately 
16  feet  westerly  or  behind  tbe  front  line 
of  tbe  station  building,  and  also  the  same 
distance  to  the  south  of  that  building, 
rinintiff  testiaed  that  be  did  not  see  the  en- 
gine until  he  was  right  on  the  track,  "prac- 
tically, suy  a  foot  or  two";  that  ^hen  he  was 
sittlug  in  the  automobile,  prior  to  starting,  he 
could  see  down  the  track  in  a  southerly  direc- 
tion toward  Oakland  for  at  least  a  quarter  of 
a  mile;  that  for  a  space  of  15  feet  back  from 
the  track  toward  the  station,  and  parallel  to 
the  station,  there  was  an  unobstructed  view 
along  the  tracks  in  a  northerly  direction,  to- 
ward RIchniond,  as  far  as  he  could  see,  at 
least  a  quarter  of  a  mile ;  that  when  he  first 
saw  tbe  locomotive  it  was  within  about  10 
feet  of  him ;  that  he  immediately  applied  the 
brake,  but  did  not  stop  until  the  front  wheels 
of  his  car  had  crossed  the  first  rail,  and  the 
engine  hud  strucU  the  front  of  tbe  automo- 
bile and  swung  It  around;  that  his  hearing 
and  eyeslKbt  were  both  normal  at  the  time 
of  the  accident ;  that  at  the  time  of  tbe  acci- 
dent the  train  was  running  at  not  to  exceed 
15  miles  an  hour,  and  the  automobile  between 
8  and  10  miles  an  hour.  Plaintiff  and  his 
companion  further  testified  that  tbe  light  'on 
tite  switch  engine  was  poor  and  did  not  shine 
brightly  at  all.  In  that  connection  plaintiff 
stated: 

"As  T  approached  the  track  on  the  nifcht  of 
the  accident  I  saw  absolntely  no  reflection  on 
tbe  track  or  mail  way  ahead  of  me.  After  I 
paiwed  tbp  building  goins  towards  the  railroad 
track  I  looked  in  the  dirKtion  of  Richmond 
just  as  quick  as  I  passed.  After  seeing  tbe 
engine  and  realizing  that  it  was  coming,  I 
went  ahont  4  or  6  feet  before  tbe  car  came  to 
a  standntill.  Tbe  front  wheels  of  tbe  machine 
were  about  4  feet  from  tbe  rails  when  I  first 
saw  the  engine.    It  was  a  very  dark  night" 

Tbe  tatter  statement  as  to  the  darkness  of 
the  night  loses  ita  importance  In  view  of  the 
testimony  of  pinintlff  that  he  could  see  along 
the  track  In  both  directions  for  a  distance  of 
a  quarter  of  a  mile.  It  thus  appears  from 
plaintiff's  testimony  that  as  soon  as  the  au- 
tomobile had  proceeded  approximately  15  feet 
from  the  point  of  starting,  so  as  to  enable  the 
plaintiff  to  look  past  tbe  station  building 
northerly  along  the  track,  be  had  a  space 
of  approximately  17  feet  within  which  to 
observe  the  approaching  train  and  stop  his 
machina    Instead  of  doing  so,  he  did  not  see 


the  oiglne  until  the  automobile  was  within 
about  4  feet  of  the  track. 

Defendants  moved  for  a  n<Hisnit  apon  the 
ground  that  the  evidence  disclosed  tliat  the 
accident  was  caused  by  plaintiff's  contributo- 
ry negligence.  This  motion  was  denied  by 
the  trial  court  Appellants  contend  that  said 
motion  should  have  been  granted,  and  that 
the  verdict  is  unsupported  by  the  evidence 
for  the  same  reason.  Respondent  calls  at* 
tention  to  the  fact  that  under  the  testimony, 
the  time  elapsing  between  the  opportunity  af- 
forded plaintiff  for  observation  of  the  train 
and  the  time  of  the  accident  was  but  a  frac- 
tion of  a  second.  He  argues  that  reasonable 
men  might  differ  as  to  whether  or  not  the  ac- 
cident could  have  been  avoided  by  the  exer- 
cise on  the  part  of  plaintiff  of  ordinary  care 
and  prudence,  and  that  therefore  the  deter- 
mination of  that  question  was  pr<^>erly  left 
to  the  jury. 

[1]  The  facts  above  set  ftorth  are  remarka- 
bly similar  to  those  involved  In  the  case  of 
UrIRIn  V.  San  Pedro,  L.  A.  &  S.  U  R.  R.  Co., 
170  Gal.  772,  151  Pac  282,  L.  R.  A.  1916A. 
842,  even  as  to  the  distances  afforded  to 
plaintiff  for  observation.  Tbe  only  essential 
difference  between  the  facts  of  that  case  and 
this  one  Is  that  in  the  UrUhn  Case  the  acci- 
dent happened  at  midday,  while  In  the  case 
at  bar  it  occurred  between  2  and  3  o'clock 
In  the  morning.  As  above  stated,  this  fact  la 
not  material,  for  the  reason  that  plaintiff 
testified  that  he  could  see  the  track  plainly 
for  a  quarter  of  a  mile  In  either  direction. 
The  determination  of  each  case  involving  con- 
tributory negligence  on  the  part  of  plaintiff  Is 
dependent  upon  the  particular  set  of  circum- 
stances presented  by  the  record.  This  court 
is  bound,  however,  to  follow  the  law  of  this 
state  as  established  by  the  Supreme  Court  in 
a  similar  case.  In  the  Griffin  Case  above  re- 
ferred to,  the  majority  of  the  court  held  that 
under  the  drcuuistances  there  presented, 
which  cannot  he  distinguished  in  any  materi- 
al respect  from  those  In  the  lustant  case,  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, and  reversed  the  Judgment  In  favor  of 
the  plaintiff  for  that  reason.  The  irontrary 
view  is  forcibly  presented  in  the  dissenting 
opinion  of  the  learned  Chief  Justice,  In 
which  Mr.  Justice  Sioss  concurred.  The  nu- 
merous decisions  of  tbe  Supreme  Court  which 
discuss  the  question  of  plaintiff's  contributo- 
ry negligence  as  applied  to  accidents  at  grade 
crossings,  and  which  are  cited  by  opposing 
parties  to  the  case  at  bar,  are  referred  to  and 
distinguished  in  one  or  tbe  other  of  the  opin- 
ions In  the  Grlfiln  Case.  The  ruling  in  that 
case  is  approved  in  Larrabee  t.  Western  Pa- 
cific Ry.  Co.,  173  CaL  743,  749,  161  Pac.  750. 
752,  and  the  case  is  dted  as  a  basis  for  the 
general  rule  that  a  person  about  to  cross  a 
railroad  ia  not  mtltled  to  rely  upon  a  per- 
formance of  duty  by  the  employes  of  the  rail- 
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road  company,  "so  as  to  relieve  blm  from  the 
necessity  of  looking  if  he  does  not  hear,  anu 
of  stopping  If  he  cannot  see. 

[2]  Applying  the  rule  announced  in  uie  pre- 
raiUng  opinion  In  the  Griifln  Case  to  the 
facts  of  this  case,  we  are  compelled  to  hold 
that  the  facts  contained  in  this  record  show 
the  plalnritr  to  have  been  guilty  of  contribu- 
tory negligence,  which  should  have  prevent- 
ed his  recovery. 

The  judgment  la  reversed. 


We   concur: 
TAIN,  J. 


LAMODON,    P.    J.;    BBIT- 


ta  CaL  App.  3Z3) 
UORAN  rt  A  V.  CONSOrjDATED  ST. 
GOTIIARD  GOLD  MINING  CO. 
(Civ.  1994.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  29,  1919.) 

1.  EQurrr  4=339(2)^Jubi8DICTIon— Comflbtb 

RELfEr. 

Wlirn  a  court  of  equity  acquires  Jurisdictioi), 
It  will  proceed  to  do  complete  justice  and  ad- 
miniNtiT  full  relief,  even  to  the  extent  of  ad- 
judicating matters  of  purely  legal  cognizance. 

2.  Account  ^=>4— Jurisdiction  or  Coubt  or 
Equitt— Tbust  Relation. 

Where  a  contractor  failed  to  finish  work 
after  receiving  part  of  the  contract  price,  and 
a  supiilrmental  contract  was  entered  into  by 
which  tbe  employer  agreed  to  finlHh  the  work 
and  to  account  to  tlie  contractor  for  any  surplus, 
a  trust  or  confidential  relation  was  then-by  cre> 
ated  between  tbem,  and  a  court  of  equity  bad 
jurisdiction  of  an  action  for  an  aecnuntiiig,  anA 
had  the  right  to  determine  daniagi'S  due  the 
contractor  by  reason  of  the  couverRion  by  tbe 
employer  of  personal  property  turned  over  in 
connection  with  the  work. 

8.  Account  «=»17{5)—Pi.badin(>— Proof. 

While  personal  property  which  is  a  part  of 
an  a<vount  between  parties  may  have  bin-n  con- 
verted by  one  of  them,  it  is  not  necessary,  in 
an  equitable  action  for  an  accounting,  to  aver 
farts  essential  to  the  statemnnt  of  a  cause  of 
a<-tion  in  conversion  in  order  to  recover  its 
value. 

4.  Taovm  and  Convkbsion  «s>40(4)— Sum- 

CIIC.NCT  or  BVIDBNCB. 

In  an  action  for  an  acconnring,  wherein 
plaintiffs  alleged  that  defenilant  had  conrerteil 
prraonal  pritpcrty  bcloniting  to  piaintiffH  which 
was  an  iti-m  in  tbe  transaction  involved,  evi- 
dence held  sufficient  to  show  a  conversion. 

8.  Trover  and  Conversion  9=»40(U>— Dam- 
age—Sufficiency  OF  Evidence. 
Where  plaintiff  alleged  that  defendant  had 
converted  horses,  harness,  and  wagon  constitut- 
ing an  item  in  the  transaction,  evidence  heU 
sufficient  to  sustain  a  finding  that  plaintiff  suf- 
fered damage  by  reason  of  the  converson. 


Appeal  from  Superior  Court,  Nevada  Coun- 
ty;   George  L.  Jones,  Judge. 

Action  by  Thomas  Horan  and  others 
against  the  Consolidated  St  Gothard  Gold 
Mining  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

Searls  &  Searls,  of  Nevada  City,  and  turn 
Suden  &  turn  Sudeni  of  San  Frandsco,  for 
appellant. 

J.  M.  Walling,  of  Nevada  City,  and  B.  H. 
Armstrong,  of  Grass  Valley,  for  respondents. 

HART,  J.  In  December,  101 1,  plalntifTs 
and  one  Murphy  contracted  to  huild  a  flume 
In  Nevada  county  for  the  defendant  to  fiiniish- 
water  to  Its  mine,  for  which  tli<*y  wire  to  re- 
ceive $26,000.  The  contrartors  falle<i  in  their 
nndertaking,  after  having  drawn  nearly  halt 
the  contract  price  on  account,  leaving  credit- 
ors to  tbe  extent  of  $({,21.t.T2.  with  less  than 
one-third  of  the  flume  completed.  On  the 
18th  day  of  November,  11)12,  a  new  agree- 
ment was  entered  into  between  the  piirtlea 
hereto,  under  which  defendant  agreo*!  to  com- 
plete the  flume,  applying  so  rnurh  of  the  un- 
paid balance  of  the  contract  price  as  was  nec- 
essary for  the  purpose;  tbe  reuininder.  If 
any,  to  be  applied,  first,  to  the  payment  of 
the  debts  Incurred  by  the  contractors,  the  bal- 
ance, if  any,  to  be  paid  to  the  contractors, 
the  defendant  to  use  in  such  coiniiletion  all 
tools,  machinery,  supplies,  and  lumber  on 
hand  provided  or  used  by  the  contractors  in 
connection  with  snld  contract.  The  flume  was 
completed  In  September,  1013.  at  an  exiiense 
of  over  $20,000,  leaving  nothing  for  the  cred- 
itors or  the  contractors. 

In  June,  1014,  plaintiffs  brought  this  action, 
alleging  a  numl>er  of  defaults  and  violntloDS 
of  the  supplemental  contra<-t  on  the  part  of 
defendant,  praying  for  an  accounting:  for 
judgment  for  any  credits  that  nniy  lie  found 
due  piatntiflTs  on  such  ac-c<>iinting:  "for 
such  other  and  further  relief  In  rlie  premises 
as  may  seem  meet  and  agreeable  to  equity" ; 
and  for  costs. 

The  trial  of  the  case  began  on  June  12, 
1017.  Iiefore  the  court  wltlioui  a  Jur,v.  ;nid  on 
March  25,  1018,  the  court  maile  tbe  following 
flndhigs:  Tliat  by  virtue  of  said  suppleuien- 
tat  agreement  of  Novemlter  IX,  11112.  plain- 
tiffs  assigned  to  their  creditors  nil  rights  to 
any  money  or  damages  that  might  tlien-arter 
accrue  In  their  favor  from  or  agnliist  defend- 
ant to  the  extent  of  $0.21.^72;  that  pluliitiirs 
were  not  entitled  to  recover  against  defeiid- 
nut  any  sum  nuless  the  amount  of  damage 
accruing  in  favor  of  plaintiffs  under  said  con- 
tract should  be  fouud  to  be  In  excess  of  said 
sum:  that  no  sum  amouuting  to  $0,21:1.72  is 
sliown  to  have  accrued  in  favor  of  plnintlffs; 
that.  In  accordance  with  the  terms  and  con- 
ditions of  said  contract,  "defendant  received 
from  plaintiffs  two  horses,  harness  and  wag- 
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on  to  be  need  by  defendant  In  connection  with 
the  construction  and  completion  of  said  flume, 
which  said  horses  and  wagon  were  to  be  re- 
turned to  plaintiffs  after  such  completion; 
that  defendant  failed  to  return  the  same  or 
any  part  thereof  and  subsequently  converted 
the  same  to  its  own  use  to  plaintiffs'  damage 
In  the  sum  of  $600."  It  was  then  found  that 
under  said  contract  defendant  received  from 
plaintiffs  a  savirmlll  and  equipments  which, 
after  defendant  had  completed  the  manufac- 
ture of  lumber  thereat,  plaintiffs  were  at  lib- 
erty to  have  taken  possession  of. 

Judgment  was  entered  against  defendant 
for  the  sum  of  $600  and  for  costs,  amounting 
to  $263.30.  The  appeal  is  by  defendant  from 
said  "Judgment. 

It  la  first  contended  by  appellant  that,  as 
the  action  was  solely  one  for  an  accounting 
and  there  was  no  allegation  In  the  complaint 
of  conversicw,  there  should  have  been  render- 
ed no  Judgment  tor  conversion. 
.  In  Its  answer  defendant  denied  "that  it  re- 
cetved  from  the  plaintiff  two  horses,  harness 
and  wagon" ;  denied  "that  defendant  has  or 
does  now  retain  the  said  horses,  harness,  and 
wagon" ;  denied  "that  the  plaintiffs  are  dam- 
aged thereby  in  the  sum  of  $500  or  in 'any 
mm  or  at  alL" 

[1, 2]  1.  Mo  question  is  here  raised  as  to 
the  propriety  of  the  remedy  by  bill  for  an  ac- 
counting between  the  parties  hereto.  While 
by  the  supplemental  contract  a  sort  of  nova- 
tl4m  was  Invoked,  yet  under  said  agreement 
the  plaintiffs  were  still  interested  in  the  con- 
tract and  the  results  thereof,  and  a  trust  or 
confidential  relation  was  thereby  created  be- 
tween them. 

While  courts  of  law  and  equity  are  possess- 
ed of  concurrent  Jurisdiction  in  matters  of 
account  and  accounting,  this  is,  concededly,  a 
suit  in  equity  for  an  accounting,  and  it  la 
the  settled  rule  that — 

,  "When  a  court  of  equity  once  acgnites  Juris- 
diotien  upon  equitable  grounds,  it  will  proceed 
to  do  complete  justice  and  administer  full  relief 
to  this  end,  wiU  order  an  accounting,  and  will 
settle  the  whole  controversy,  even  to  the  ex- 
tent of  adjudicatiDg  matters  of  purely  legal 
cognlzahce."    Ency.  of  Law  &  Proc.  p.  418. 

See,  also,  Pomeroy's  Eq.  Juris.  S  255; 
Smith  ▼.  49  &  66  Quartz  M.  Co.,  14  Cal.  242, 
248;  Cal.  Raisin  Growers'  Ass'n  v.  Abbott  et 
al.,  160  Cal.  601,  607,  117  Pac.  767. 

The  obvious  object  of  the  rule  as  it 
is  so  stated  la  to  prevent  a  multiplicity 
of  suits  In  those  cases  where,  as  to  the 
same  parties  or  parties  united  in  Interest  by 
a  common  tie  (although  one  may  sue  on  be- 
lialt  of  liimselt  and  others),  there  are  several 
different  actions,  even  though  different  in 
nature,  depending  upon  similar  facts  and  dr- 
cnmstances,  and  involving  the  same  legal 
questions,  so  that  the  decision  of  one  would 
Tirtnally  be  a  decision  of  all  the  others.  1 
Pomeroy's  Eq.  Juria  |i  254,  255.    Here  the 


allegationB  in  the  complaint  charging  the  re- 
tention by  the  defendant  of  certain  horses, 
harness,  and  wagon  delivered  by  the  plain- 
tiffs to  the  corporation  to  be  used  by  It  in  ful- 
filling the  terms  of  the  contract,  mer^  in- 
volve the  statement  or  setting  forth  of  cer- 
tain items  in  the  account  between  the  parties 
as  to  which  an  accounting  is  asked.  While 
the  complaint  in  effect  charges  a  conversion 
of  the  property,  the  action  is  obviously  not 
one  in  conversion.  The  allegation  la,  as  to 
those  items  of  the  account,  as  will  be  observ- 
ed, that  the  defendant  received  from  plain- 
tiffs said  property  "to  be  used  by  said  defend- 
ant in  connection  with  the  construction  and 
completion  of  said  flume,"  and  that  defendant 
stUI  retains  said  horses,  etc.,  to  the  damage 
of  plaintiffs,  etc.  Thjs  allegation  in  this  ac- 
tion must  be  construed  simply  to  mean  that 
there  is  certain  property  which  belongs  to 
the  account  between  the  plaintiffs  and  the  de- 
fendant which,  among  oQier  items,  should  be 
accounted  toe  by  the  defendant  In  the  pro- 
ceeding. We  cannot  perceive  that  the  allega- 
tion would  be  any  different  If  the  subject 
thereof  were  money  received  by  the  defendant 
as  compensation  for  executing  and  completing 
the  terms  of  the  contract  or  if  it  were  money 
wrongfully  paid  out  or  retained  by  the  de- 
fendant. The  allegation  as  to  the  damage 
which  tlie  plaintiffs  therein  assert  that  they 
have  sustained  by  reason  of  the  retention  of 
the  property  mentioned  involves  merely  the 
statement  of  the  value  of  the  property,  which 
is  not  only  a  proper  but  a  necessary  fact  to 
be  stated  in  an  action  for  an  accounting  to 
meet  the  possible  contingency  that  the  party 
charged  with  having  iKMsession  of  the  assete 
of  which  the  accounting  Is  asked  has  disposed 
of  or  In  some  way  divested  himself  of  sudb 
possession,  and  is  therefore  in  no  position  to 
account  for  the  property  in  kind.  The  horses, 
wagon,  and  harness  constituted  a  part  of  the' 
account  between  the  parties  as  to  wlildi  an: 
accounting  is  sought,  and,  this  being  a  suit 
in  equity  for  an  accounting,  it  was,  as  above 
indicated,  proper  herein  to  allow  damages  as 
an  essential  element  of  the  accounting,  if  it 
was  made  to  appear  that  the  property  Itself 
could  not  be  accounted  for.  1  Cyc.  p.  408, 
and  cases  dted  in  footnote. 

[S]  It  is  obviously  true  that,  while  property 
which  is  a  part  of  the  account  between  the 
parties  may  have  been  converted  by  one  of 
the  parties,  it  is  not  necessary  in  such  case  In 
an  equitable  action  for  an  accounting  to  aver 
facts  essential  to  the  statement  of  a  cause  of 
action  in  conversion,  and  therefore  the  cases 
cited  by  counsel  for  defendant,  among  which, 
are  Triscony  v.  Orr,  40  Cal.  612,  and  Edwards 
T.  Sonoma  Y.  Bank,  69  Cal.  136,  are  not  in 
point  here.  Those  cases  did  not  involve  an 
accounting,  but  were  strictly  actions  In  trover 
for  the  conversion  of  certain  property,  and 
the  complaints  were  held  to  be  wanting  In 
facts  sufficient  to  state  such  a  cause  of  action.' 
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2.  It  Is  next  contended  that  there  is  no  evi- 
dence w]iich  sapporta  the  finding  that  the  de- 
fendant converted  the  horses,  harness,  and 
wagons.   This  contention  cannot  be  sustained. 

[4,  E]  The  defendant  admitted  receiving  in- 
to its  possession  the  horses,  etc,  in  questiui, 
with  other  equipments  owned  and  used  by  the 
plaintiffs  in  the  worlc  o£  constructing  the 
flume.  It  was  further  admitted  by  the  presi- 
dent of  the  defendant  that  he  shipped  the  two 
horses  to  the  city  of  San  Francisco  and  there 
■old  them  for  the  sum  of  $100.  There  is  no 
testimony  showing  definitely  wliat  became  of 
the  harness  and  wagcm.  The  plaintiffs  testi- 
fied that  they  never  received  back  the  last- 
mentioned  property,  and  their  testimony  as 
to  that  was  not  contradicted.  The  plaintiffs 
further  testified  that  the  horses,  harness,  and 
the  wagon  were  reasonably  of  the  aggregate 
value  of  $550.  They  said  that  the  horses 
were  young — about  eight  years  old — and  in 
excellent  physical  condition.  This  testimony 
was  sufllclent,  If  believed  by  the  court,  as  evi- 
dently it  was,  to  warrant  the  finding  made  by 
the  court  that  tlie  damages  suffered  by  the 
plaintiffs  for  the  detention  and  conversion  of 
the  horses,  harness,  and  the  wagon  amounted 
to  the  sum  of  $500.  Much  stress,  however, 
is  laid  upon  the  statement  made  by  one  of  the 
plaintiffs,  when  testifying,  that  he  did  not 
care  whether  the  horses  in  question  had  also 
died ;  two  of  their  other  horses  let  to  defend- 
ant to  be  used  In  the  construction  of  the  flume 
having  died  during  the  progress  of  the  work. 
The  inference  from  that  statement  is,  it  is 
assumed,  that  the  plaintiffs  regarded  the 
horses  in  question  as  of  no  substantial  value. 
But  we  cannot  say  that  such  Is  necessarily 
the  Inference  to  be  drawn  from  the  said  state- 
moit  At  any  rate,  it  was  for  the  trial  coiirt 
to  draw  its  own  Inferences  frcnn  the  testimo- 
ny, and,  as  to  the  statement  in  question,  it  ap- 
I>ear8  that  tliat  court  attached,  to  It  no  sig- 
nificance in  connection  with  the  determina- 
tion of  the  value  of  the  horses  or  the  dam- 
ages resulting  from  their  conversion.  We 
must  BO  assume  from  the  findings. 

Emphasis  is  also  put  upon  the  testimony  of 
the  defendant's  witnesses  that,  after  the  com- 
pletion of  tlie  contract,  the  possession  of  the 
horses,  wagon,  harness,  and  other  eqnlpmente 
was  available  to  tlie  plaintiffs,  and  that  all 
the  said  property  would  have  been  delivered 
to  them  if  they  had  called  for  it  But  the 
fact  remains  that  the  property  was  not  turn- 
ed over  to  the  plaintiffs  and  no  explanation 
was  given  why  It  was  not,  other  than  that 
above  indicated,  viz.,  that  the  plaintiffs  did 
not  themselves  take  possession  of  it.  There  Is 
no  satisfactory  showing  that  the  plaintiffs 
knew  when  the  work  of  construction  was 
completed  and  the  further  use  of  the  proper- 
ty by  the  defendant  became  unnecessary. 

Counsel  for  appellant  also  emphasize  the 
fact  that  there  is  no  testimony  showing  or 


tending  to  show  that  the  harness  and  the 
wagon  were  sold  or  converted  by  the  defend- 
ant The  company's  president  testified  that, 
as  far  as  he  knew,  the  harness  and  the  wagon 
"were  still  at  the  mine."  But  it  is  immate- 
rial, in  our  opinion,  whether  the  harness  and 
the  wagon  in  question  were  or  were  not  sold 
by  the  defendant  It  was  not  denied  by  the 
president  of  the  company  or  any  other  wit- 
ness connected  with  the  defendant  that  they 
were  either  In  the  possession  of  the  defend- 
ant or  had  been  disposed  of  t>y  it  It  was 
therefore  the  duty  of  the  defendant  to  ac- 
count for  said  property  in  tliis  action.  and« 
it  liaving  failed  to  do  so,  It  was  witlitak  th« 
right  and  power  of  the  court  to  make  an  al' 
lowance  for  their  reasonable  value  as  dam- 
ages. It  was  undoubtedly  the  duty  of  defend- 
ant, npon  completion  of  the  contract  to  re- 
turn the  horses,  the  harness,  and  the  wagon 
to  the  plaintiffs,  and  Its  failure  to  do  so,  ua< 
der  the,  circumstances  of  this  case,  amounted 
in  legal  effect  to  a  conversion  of  said  proper- 
ty, whether  the  cause  of  such  failure  was 
that  defendant  had  sold  the  proi)erty  or  it> 
self  wrongfully  retained  possession  of  It  • 
We  have  discovered  no  substantial  reason 
for  disturbing  the  Judgment  and  it  is  there- 
fore affirmed. 


We   concur: 
NBTT,  J. 


OHIPMAN,    P.    J.;     BTJBr 


QTLTj  v.  PBPPIN  et  aL 


<tl  Cat  App.  48T) 
(Civ.  2786.) 


(District  Court  of  Appeal,  First  District  DM-. 
aion  2,  California.     Jane  9,  1919.) 

1.  MOBTOAOES  ^=>650(8)— FOBBOrOBUKB— PBI' 

suiorrioN— Deficixnct  JirnoianiT.  , 

Under  Code  Civ.  Proc.  |  1963.  subds.  B.  20; 
28,  In  the  absence  of  any  showing  in  record  of 
mort^rage  foreclomire  to  th^  contrary,  it  is  pre- 
sumed that  the  proceeds  from  the  sale  of  the 
mortgaged  property  satisfied  the  Judgment  and 
that  there  was  no  deficiency  Judgment 

2.  JtmovzivT    «s»845— Settino    Asiob— Er- 
BBCT  or  Pbbviocs  Satisfaction. 

Subject  to  the  power  of  a  court  of  equity  to 
set  aside  a  Judgment  in  a  separate  suit  for  fraud 
or  mistake,  or,  within  the  period  limited  by 
Ode  CHv.  Proc.  {  473,  for  the  trial  court  to 
vacate  the  Jndi;ment  on  motion  under  that  sec- 
tion, the  satisfaction  of  the  Judgment  renders  it 
conclusive,  and  even  within  the  period  limited 
by  that  section  the  court  may  not  vacate  the' 
judgment  ex  parte  and  without  a  showing  of 
equitable  considerations. 

3.  MoBTOAOBS    «=»196—FoBEOi,oBTms— Judo- 
went— Vaoatino. 

A  mortgage  foreclosure  Judgment  satisfied 
by  sale  of  the  mortgaged  property,  which  judg- 
ment determined  in  favor  of  defendants  the 
amount  of  the  mortgage  debt  and  eliminated  in 
their  favor  an  onerous  mortgage  provision  for 


»For  other  carm  tee  same  topic  and  KBT-MUUBKB  In  all  Ker-Nambered  Dlseat*  and  IndezM 
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quarterly  eomponndlns  of  interest  and  farther 
determined  that  certain  premise*  only  were  sub- 
ject to  tiie  mortgage  lien,  under  Code  Civ.  Proc 
I  1906,  as  effectually  bound  the  court  and 
plaintiff  as  the  defendants,  and  could  not  be 
vacated  without  notice  to  defendants,  upon 
plaintiff's  motion,  even  within  the  period  lim- 
ited by  section  473. 

4.   MOBTQAOES  ^»496 — F0BECI«8UBB— VAOAT- 

ino  Deckkx. 
Where  order,  vacating  on  plaintiff's  motion 
a  mortgage  foreclosure  decree,  in  terms  stated 
that  good  cause  therefor  appeared  "by  the  an- 
nexed affidavit,"  and  such  affidavit  was  made  by 
plaintiff's  attorney,  and  did  not  state  why  it 
was  not  made  by  plaintiff,  nor  that  the  attor- 
ney was  familiar  with  the  facts  and  he  believed 
or  bad  advised  plaintiff  that  he  had  a  meritori- 
ous cause  of  action  or  grounds  for  setting  aside 
decree  and  the  sale  made  under  it,  and  the  only 
averment  concerning  mistake  was  that  after  the 
sale  "it  came  to  the  knowledge  of  plaintiff  that 
by  mutual  mistake  of  all  the  parties  •  •  • 
said  mortgage  did  not  cover  and  describe  the 
property  Intended  to  be  covered  and  described 
therein,"  etc.,  and  there  was  no  statement  to 
explain  why  the  mistake  was  not  previously  dis- 
covered, nor  how  intervening  rights  might  be  af- 
fected, the  affidavit  was  insufficient  to  support 
the  order. 

5.  Appkai,  and  Bbbob  9s>035(1)— Pbesuicp- 

TION. 

Where  the  trial  court's  order  vacating  its 
decree  foreclosing  a  mortgage  recited  that  the 
order  was  based  on  the  affidavit  of  plaintiffs 
attorney,  which  was  insufficient,  it  could  not  be 
presumed  that  the  court  acted  on  the  allega- 
tions of  the  proposed  amended  complaint. 

Appeal  from  Superior  Court,  Alameda 
County ;  T.  W.  Harris,  Judge. 

Action  by  J.  J.  Gill  against  Eva  E.  Peppin 
and  others.  Decree  for  plaintlft,  and  from  an 
order  vacating  the  decree,  and  an  order  re- 
fusing to  set  aside  the  first  order,  Jennie  F. 
Stone  and  certain  other  defendants  appeal. 
Order  vacating  Judgment  reversed. 

Raymond  Perry,  of  San  Francisco,  for  KP- 
pellauts. 

A.  A.  Rogers,  of  San  Leandro,  and  Walter 
3.  Burpee  and  T.  P.  Wittschen,  both  of  Oak- 
land, for  re^pondoits. 

BRITTAIN,  J,  After  the  sale  of  mort- 
gaged property  under  a  decree  of  foreclosure, 
the  plaintiff  ex  parte  procured  an  order  va- 
cating the  decree,  annulling  the  sale  and  per- 
mitting the  filing  of  an  amended  complaint  to 
reform  the  mortgage  for  mistake.  Subse- 
quently on  notice,  separate  motions  to  set 
aside  the  ex  parte  order  were  made  by  new 
defendants  brought  into  the  suit  under  a  sum- 
mons issued  on  the  amended  complaint,  and 
T)y  those  of  the  original  defendants  who  were 
directly  affected  by  the  decree  of  foreclosure. 
Both  motions  were  denied.  The  new  parties 
appeal  from  the  second  order  only,  and  the 


original  defendants  appeal  from  the  ex  parte 
order  and  from  the  order  refusing  to  set  it 
aside.  Under  stipulation  the  appeals  are  pre- 
sented on  one  record  and  are  determined  to- 
gether. 

On  behalf  of  the  respondent,  it  is  contend- 
ed that  neither  appeal  from  the  second  order 
may  be  considered  because  the  order  vacating 
the  decree  was  appealable.  The  case  appears 
to  be  within  recognized  exceptions  to  the  rule 
in  that  the  order  was  made  on  an  ex  parte 
application  and  it  was  adverse  to  the  new  de- 
fendants who  claimed  under  the  origiual  de- 
fendants. Plgnaz  V.  Burnett,  119  Cal.  157, 
163,  51  Pac.  48;  TiUe  Ins.  &  Trust  Co.  ▼. 
California,  etc.,  Co,  159  Cal.  484,  114  Pac 
838.  It  is  unnecessary,  however,  to  base  the 
decision  on  the  appeals  from  the  second  or- 
der, because  the  order  vacating  the  decree 
must  be  reversed,  upon  the  grounds  stated  in 
this  opinion. 

[1]  The  plaintiff  and  respondent,  as  the  as- 
signee of  the  original  mortgagee,  sued  in  the 
ordinary  form  to  foreclose  a  mortgage  made 
on  April  19,  1913,  to  secure  the  payment  of  a 
debt  evidenced  by  a  note  of  even  date  with 
the  mortgage,  for  $1,400,  payable  one  year 
after  date,  with  interest  at  7  per  cent,  com- 
pounded every  three  months.  The  assign- 
ment of  the  note  and  mortgage  to  the  plain- 
tiff was  in  August,  1914,  after  the  maturity 
of  the  note.  The  mortgage,  which  was  re- 
corded three  days  after  its  execution,  accur- 
ately described  by  metes  and  bounds  a  lot  in 
the  city  of  Oakland,  designated  for  conven- 
ience as  lot  1.  The  plaintiff  sued  Eva  B.  Pep- 
pin, and  J.  B.  Peppin,  Jr.,  her  husband,  the 
original  mortgagors,  together  with  Jennie  P. 
Stone  and  E.  B.  &  A.  L.  Stone  Company,  a 
corporation,  and  certain  fictitiously  named 
defendants,  who  it  was  alleged  claimed  an  in- 
terest in  the  mortgaged  property,  subject  to 
the  lien  of  the  mortgage.  The  suit  was  com- 
menced November  1,  1917,  and,  after  service 
and  return  of  the  summons,  on  January  8» 
1918,  the  plaintiff  showed  the  default  of  the 
named  defendants  had  been  entered,  dis- 
missed the  action  as  to  the  fictitiously  named 
defendants,  and  proved  his  mortgage  and 
debt,  including  interest,  attorneys'  fees,  and 
costs,  of  $1,631.88.  The  court  thereupon 
made  a  decree  in  accordance  with  the  allega- 
tions and  prayer  of  the  complaint,  and  the 
mortgage,  a  copy  of  which  was  appended  to 
the  complaint  as  an  exhibit,  and  ordered  a 
sale  of  the  mortgaged  property  by  a  commis- 
sioner named  In  the  decree,  which  contained 
a  provision  for  the  docketing  of  a  deficiency 
judgment  The  court  therefore  had  Jurisdic- 
tion of  the  subject-matter  and  the  parties, 
and  the  Judgment  loUowed  the  complaint,  the 
allegations  of  which  were  admitted  by  the 
defaults.  The  Judgment  was  entered  Janu- 
ary 11,  1918,  and  was  executed  on  February 
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12,  1918,  by  the  sale  of  lot  1,  as  described  In 
both  tbe  mortgage  and  the  decree.  No  defi- 
ciency Judgment  was  entered,  or  at  least  the 
record  falls  to  disclose  anything  from  which 
the  conlrary  might  be  inferred.  In  the  ab- 
sence of  any  sbawlng  in  the  record  upon  the 
subject,  the  presumption  Is  that  tbe  proceeds 
frum  the  sale  of  the  mortgaged  property  sat- 
isfied tbe  Judgment.  Ck>de  CIt.  Pro&  i  1963, 
snbds.  6,  20,  and  28. 

[2J  Snhject  to  the  power  of  a  conrt  of 
equity  to  set  aside  the  Judgment  in  a  sep- 
srate  suit  for  fraud  or  mistake,  or  within 
the  p<>rlod  limited  by  the  section,  for  the 
trial  court  to  vacate  the  Judgment  on  motion 
under  section  473  of  the  Code  of  CItII  Pro- 
cedure, tbe  satisfaction  of  the  Judgment  ren- 
dered it  conclusive  "By  section  1049  of  the 
Code  of  Civil  Procedure,  the  cause  had  then 
censed  to  be  pending  In  the  court,  and  the 
court  was  without  any  Jurisdiction  to  render 
any  further  Judgment  therein.  •  •  • 
The  safety  and  tranquillity  of  parties  require 
that  their  interest  should  not  be  constantly 
suspended,  and  their  repose  liable  to  be 
disturbed  at  any  moment  by  the  discretion  of 
the  court.  •  •  •••  Brackett  v.  Banegas, 
99  Cal.  823.  827,  34  Paa  344,  846;  Carpentler 
T.  Hart,  6  Cal.  406.  In  Brackett  v.  Bane- 
gas,  the  facts  were  substantially  the  same 
as  those  recited  above,  except  that  the  ap- 
plication was  made  after  the  Ume  limited  by 
section  473.  That  the  reasoning  of  the  court 
concerning  the  considerations  moving  tbe 
I>es1slature  to  limit  the  time  of  the  applica- 
tion is  directly  applicable  to  considerations 
which  should  control  any  court  upon  an  ex 
parte  motion  made  within  the  time  limit  Is 
apparent  from  tbe  following  quotation: 

"By  the  Judgment  as  originally  entered  here- 
in, the  obligation  of  the  mortgagor  to  tbe  plain- 
tifT  had  bpcome  fixed  at  a  certain  amount,  bear- 
infr  interest  at  the  rate  of  7  per  cent,  per  an- 
num. If,  however,  the  court  could  at  any  time 
thoreafter  vacate  this  judgment  after  it  had 
been  satidfled,  without  any  notice  to  the  mort- 
gagor, and  re-establish  tbe  original  obligation 
ajtainst  him,  bearing  interest  at  the  rate  of  18 
por  cent,  per  annum"  (or,  in  the  present  case 
compounded  quarterly),  "its  judgment  would  not 
have  been  a  'final  determination  of  the  rights  of 
the  parties,'  and  the  parties  to  the  action  could 
never  feel  secure  in  any  action  of  the  court. 
For  the  reason  that  the  law  does  not  sanction 
such  injustice,  it  has  been  wisely  determined 
by  the  Legislature  that  the  court  shall  have  no 
power  npon  mere  motion  to  vacate  its  judgment 
after  tbe  lapse  of  six  months  from  its  entry." 
Brackett  v.  Banegas,  99  Cal.  627,  34  Pac.  345. 

[3]  While  the  court  within  the  six  months 
upon  mere  motion  may  vacate  the  Judgment, 
the  injustice  of  setting  aside  a  Judgment  ben- 
eficial to  tbe  Judgment  debtor  without  notice 
la  not  sanctioned  by  the  Code.  Section  473 
limits  the  time  beyond  which  a  motion  can- 
not be  entertained,  even  though  notice  be 
given  and  a  showing  of  equitable  considera- 
tions is  made.  It  does  not  dispense  either 
182P.-62 


with  the  showing  required  or  tbe  necessity 
of  notice  to  adverse  parties.  The  court  and 
the  plaintlfT  were  as  effectually  t>ound  by  the 
satisfied  Judgment  as  were  the  defendants. 
It  determined  in  favor  of  tbe  defendants  the 
amount  of  the  mortgage  debt  and  eliminated 
in  their  fftvor  the  onerous  provision  for  quar- 
terly compounding  of  interest.  It  further 
determined  tliat  lot  1  was  subject  to  the  lien, 
and  therefore  that  no  other  lot  was  affected 
by  either  the  mortgage  or  the  Judgment. 
Code  Civ.  Proc.  (  1008 ;  Hutchlngs  v.  Ebeler, 
46  Cal.  557;  Spauldlng  r.  Howard,  121  CaL 
194,  63  Pac.  663.  The  rule  of  res  Judicata 
rests  on  the  two  maxims  that  "a  man  should 
not  be  twice  vexed  for  the  same  cause,"  and 
that  "it  Is  for  the  public  good  that  there  be 
an  end  of  litigation."  Where  the  Judgment 
is  sought  to  be  set  aside,  the  question  is  not 
whether  the  Judgment  was  right  or  wrong, 
but  whether  It  was  a  valid  and  final  Judg- 
ment Lamb  t.  Wahlenmaler,  144  Cal.  95,  77 
Pac  766,  103  Am.  St  Bep.  66. 

It  was  sought  by  the  amended  complaint  to 
substitute  for  the  mortgaged  lot  another  lot 
designated  as  lot  2,  owned  by  the  B.  B.  &  A. 
L.  Stone  Company,  and  to  effect  this  purpose 
the  former  adjudication  was  set  aside  ex 
parte.  Where,  under  a  provision  of  the  Prac- 
tice Act  the  conrt  made  an  order  directing 
the  adverse  party  to  a  Judgment  to  appear  at 
a  time  fixed  to  i^ow  cause  why  it  should  not 
be  vacated,  the  Supreme  Court  solely  for 
the  reason  that  it  did  not  affirmatively  ap- 
pear that  a  copy  of  the  order  was  served  oa 
him  or  that  he  had  notice  of  the  time  whet- 
the  motion  would  be  heard,  reversed  the  or- 
der vacating  the  Judgment  Vallejo  t.  Green, 
16  Cal.  160;  ReUIy  v.  Ruddock,  41  Cal.  312. 
In  determining  the  effect  of  section  473,  tbe 
application  of  the  rule  of  Yallejo  v.  Oreen 
to  that  section  is  recognized.  "Section  478 
provides,  in  effect  that  the  relief  therein 
specified  may  not  be  given  until  after  no- 
tice to  the  adverse  party,  but  It  does  not  pro- 
vide that  no  application  for  relief  can  be 
made  to  the  court  until  after  such  notice  has 
been  given."  Brownell  v.  Superior  Court, 
157  CaL  709,  100  Pac.  94.  Tbe  only  cases, 
where  an  order  vacating  an  ex  parte  appli- 
cation has  been  sustained,  accentuate  the 
rule  that  vested  rights  may  not  be  taken 
without  notice  and  an  opportunity  of  bear- 
ing. They  are  cases  where  the  court  vacated 
former  Improvident  ex  parte  orders  by 
which  such  rights  were  disturbed.  Whitney 
T.  Superior  Court  147  CaL  636,  82  Pac.  87; 
Robson  v.  Superior  Court  171  Cal.  688,  154 
Pac.  8.  In  such  cases  the  second  order  was 
sustained,  not  as  an  ex  parte  adjudication  of 
vested  rights,  but  because  no  rights  were 
vested  by  tbe  first  order  made  without  the 
court  having  gained  Jurisdiction  of  the  par- 
ties affected.  "Hbe  objection  that  the  ioww 
court  has  improperly  vacated  Its  final  order 
is  one  that  goes  to  the  Jurisdiction  of  the 
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court"  Lang  v.  Superior  Conrt,  71  Cal.  491, 
12  Fac.  306,  416;  Carpenter  v.  Superior 
Court,  75  Cai.  506,  19  Pac.  174;  Holtum  v. 
Grelf,  144  Col.  621,  78  Pac.  11.  The  Judg- 
ment was  valid  on  Its  face,  and,  unless  It 
was  set  aside  In  reliance  upon  section  473, 
the  court  was  without  power  to  Tacate  it 
Jacks  T.  Baldez,  97  Cal.  91,  SI  Pac.  899.  It 
Is  no  answer  to  say  that  the  parties  may  liti- 
gate their  substantial  rights  under  the  mort- 
gage after  their  substantial  rights  under  the 
judgment  have  been  taken  from  them  with- 
out notice.  "The  validity  of  every  Judgment 
depends  on  the  Jurisdiction  of  the  court  be- 
fore it  was  rendered,  not  upon  what  may  oc- 
cur subsequently."  Pennoyer  v.  Neff,  95  U. 
S.  728,  24  U  Ed.  565. 

The  decision  might  rest  on  the  Jurisdiction- 
al ground  of  lack  of  notice;  but,  so  anxious 
are  appellate  courts  to  sustain  the  actions  of 
trial  courts,  it  is  considered  proper  briefly 
to  state  other  reasons  why  the  order  vacat- 
ing the  Judgment  must  be  reversed.  While 
section  473  is  to  be  liberally  construed,  and 
much  is  left  to  the  discretion  of  the  lower 
court  in  regard  to  the  granting  of  relief  un- 
der It,  when  It  appears  that  the  lower  court 
has  been  led  into  error  and  substantial  rights 
of  parties  have  been  taken  from  them  with- 
out notice  and  upon  an  Insufficient  showing, 
the  appellate  court  cannot  evade  its  clear 
duty  to  cause  parties  to  be  restored  to  their 
original  {wsitlons  in  regard  to  the  Judgment 
The  discretion  "Is  not  a  mental  discretion 
to  be  exercised  ex  gratia,  but  a  legal  discre- 
tion, to  be  exercised  in  conformity  with  the 
spirit  of  the  law,  and  in  a  manner  to  subserve 
and  not  to  Impede  or  defeat  the  ends  of  sub- 
stantial Justice.  In  a  plain  case,  this  dis- 
cretion has  no  office  to  perform,  and  its  exer- 
cise is  limited  to  doubtful  cases,  where  an 
impartial  mind  hesitates."  Bailey  v.  Taaffe, 
29  Cal.  424 ;  Miller  v.  Carr,  116  CaL  378,  48 
Pac.  824,  68  Am.  St  Rep.  180. 

[4,  S]  Whether  a  valid  Judgment  is  attack- 
ed in  a  separate  suit  or  by  motion,  the  con- 
siderations which  should  move  the  court  are 
substantially  the  same,  because  the  same 
remedy  is  sought,  and.  If  given,  awarded  for 
the  same  reasons.  Estudillo  v.  Security 
Loan,  etc.,  Co.,  149  Cal.  665,  87  Pac.  19.  The 
order  vacating  the  decree  in  terms  stated  that 
good  cause  therefor  appeared  "by  the  annex- 
ed affidavit."  The  affidavit  annexed  to  the 
order  was  by  the  attorney  for  the  plaintiff. 
It  did  not  state  why  it  was  not  made  by  the 
plaintiff,  nor  that  the  attorney  was  familiar 
with  the  facts  and  he  believed  or  had  advised 
bis  Client  that  he  had  either  a  meritorious 
cause  of  action  or  gronnds  for  setting  aside 
the  decree  and  the  sale  made  under  it  The 
■mily  averment  concerning  mistake  was  that 
after  the  commissioner's  sale  "it  came  to  the 
knowledge  of  the  plalntlflC  that  by  mutual 
mistake  of  all  the  parties  to  this  action  said 
mortgage  did  not  cover  and  describe  the  prop- 


erty intended  to  be  covered  and  described 
therein,  and  by  reason  thereof  it  is  necessary 
that  said  mortgage  be  revised  and  reformed 
so  as  to  express  the  true  intent  of  the  parties 
hereto  before  the  same  be  foreclosed." 

There  was  no  statement  to  explain  why  the 
mistake  was  not  dlseovered  befOre  the  plain- 
tiff commmced  the  suit  In  which  he  proved 
the  mortgage  of  the  lot  described  in  it  and 
sold  under  the  decree,  none  to  show  that  the 
Judgment  was  not  fully  satisfied  from  the 
proceeds  of  the  sale  of  the  lot  which  was 
mortgaged,  and  none  concerning  what  other 
property  was  sought  to  be  subjected  to  the 
lien  of  the  five  year  old  mortgage,  nor  what 
new  parties  and  intervening  rights  might  be 
affected.  Where  the  Judgment  is  regular  on 
its  face^  an  affidavit  of  merits  Is  Indispensa- 
ble as  a  basis  of  the  motion.  Nevada  Bank  v. 
Dresbach,  63  Cal.  324;  Bailey  v.  Taaffe,  28 
OaL  422 ;  Parkside  Realty  Co.  v.  MacDonald, 
167  CaL  342, 139  Pac.  805.  It  is  argued  that, 
despite  the  recital  by  which  the  court  bound 
its  action  to  the  wholly  insufficient  affidavit 
of  the  attorney,  it  had  before  It  the  proposed 
amended  complaint,  and  that  it  supplied  the 
defects  in  the  attorney's  affidavit  While  ev- 
ery reasonable  Inference  should  be  drawn  to 
support  the  action  of  the  trial  court  when 
the  record  shows  the  order  was  made  upon 
specific  evidence,  the  appellate  court  cannot 
Indulge  in  presumptions  to  falsify  the  record. 
As  early  as  1874,  the  Supreme  Court  said 
that  rule  had  been  repeated  so  often  that  It 
had  become  trite.  Abbey  Homestead  Ass'n  v. 
WlUard,  48  CaL  819. 

Even  though  it  could  be  assumed  the  court 
acted  on  the  allegations  contained  in  the  pro- 
posed amended  complaint  with  the  averments 
of  the  attorney's  affidavit  the  order  vacating 
the  Judgment  could  not  be  sustained.  In  the 
amended  complaint  it  was  alleged,  in  sub- 
stance, that  in  1913  the  original  mortgagors 
owned  adjoining  lots  1  and  2;  that  they 
agreed  with  McDonald,  the  original  mort- 
gagee, that  if  he  would  lend  them  $1,400  to 
be  secured  by  a  mortgage  of  lot  2,  they  would 
build  on  that  lot  a  house  according  to  plans 
then  before  the  parties,  to  cost  not  less  than 
the  $1,400  to  be  loaned;  that  by  a  mutual 
mistake  lot  1  was  described  in  the  mortgage 
Instead  of  lot  2 ;  that  the  $1,400  was  loaned 
and  the  house  built  on  lot  2  with  the  $1,400; 
that  a  month  after  the  making  of  the  mort- 
gage the  mortgagors  by  grant  deed  conveyed 
both  lots  to  Jennie  F.  Stone  and  E.  B.  &  A. 
L.  Stone  Company;  that  on  September  1. 
1917,  E.  B.  &  A.  L.  Stone  Company  by  grant 
deed  conveyed  the  mortgaged  lot  1  to  Jennie 
F.  Stone,  and  on  October  1,  1917,  the  Stone 
company  contracted  to  sell  the  unmortgaged 
lot  2,  with  the  house,  to  John  Sloss  and  BCar- 
garet  Sloss  for  $3,600,  of  which  $175  had  been 
paid;  that  Mr.  and  Mrs.  Sloss  had  entered 
Into  possession  of  the  house,  and,  Inferential- 
ly  at  least  were  living  there  when  the  suit  to 
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foreclose  the  mortgage  on  lot  1  was  com- 
menced, aikl  contlnnoQsly  thereafter,  as  ap- 
pears from  the  attorney's  affidav^  and  the 
order  racating  the  decree,  until  the  plaintiff 
upon  his  first  rlsit  to  them,  after  the  com- 
mlssloner's  sale,  learned  that  the  mortgage 
did  not  cover  their  home.  It  further  appears 
from  the  amended  complaint  that  the  plain- 
tiff bought  the  mortgage  after  the  maturity 
of  the  note  secured  by  It  It  Is  alleged  that 
both  the  Stone  deeds  -were  without  considera- 
tion, and  the  bald  statement  Is  made,  as  to 
each  of  the  changes  of  ownership  of  the 
mortgage  and  the  property,  that  the  parties 
engaged  In  the  particular  transaction  luiew  of 
the  original  agreement  that  the  mortgage 
should  cover  the  lot  it  did  not  cover,  and  that 
at  the  time  of  each  transaction  the  parties  to 
It  believed  the  mortgage  described  the  prop- 
erty on  which  the  house  was  built.  There 
was  no  snggestion  of  fraudulent  concealment, 
and  no  fact  was  stated  to  explain  why  the  m- 
fbrmatlon  so  readily  gained  after  the  fore- 
closure sale  was  not  discovered  before  the 
salt  was  commenced  or  within  the  period  of 
nearly  three  montlu  which  elapsed  between 
the  commencement  of  the  suit  and  the  date 
of  the  decree.  The  mortgage,  its  assignment, 
and  each  of  the  deeds,  were  recorded,  and 
the  most  careless  observer  would  have,  been 
able  to  distinguish  the  difference  between 
187H  teet  and  226  feet,  the  distance  from 
the  comer  of  the  block  respectively  to  the 
nearest  line  of  the  mortgaged  and  the  un- 
mortgaged property.  No  fact  is  stated  which 
in  any  way  explains  why  the  successive  own- 
ers of  the  lots  and  the  mortgage  dealt  as  they 
did  for  a  period  of  five  years  with  matters  of 
public  record  without  any  of  them  discover- 
ing that  none  of  them  had  taken  the  trouble 
to  find  out  with  what  he  was  dealing.  If  the 
owners  of  the  lots  were  negligent  in  this  re- 
gard, the  owner  of  the  mortgage  was  not 
thereby  excused  from  ascertaining  what  an 
ordinarily  prudent  man  buying  the  mortgage 
miSbt  have  learned  at  the  time  of  the  pur- 
diase,  and  what  he  ought  to  have  learned 
before  commencing  suit.  "The  reasons,  and 
the  causes,  and  the  excuses  for  the  inadvert- 
ence, are  matters  which  concern  the  court, 
and  these  are  not  stated.  Inadvertence  in 
the  alMtract  is  no  plea  upon  which  to  set 
aside  a  defanlt  The  court  must  be  made  ac- 
quainted with  the  reasons  for  the  inadvert- 
ence, and,  if  satisfactory,  will  act  upon  them 
and  relieve  from  burdens  caused  by  them; 
but,  if  the  inadvertence  is  wholly  inexcusa- 
ble, as  if  It  arises  from  gross  negligence,  the 
court  will  not  look  upon  it  kindly,  and  will 
have  none  of  it"  Shearman  v.  Jorgensen,  106 
CaL  485,  39  Pac.  861.  There  is  no  showing 
that  the  Judgment  debt  was  not  fully  satisfied 
by  the  sale  of  lot  1.  If  it  was  sold  to  a 
stranger,  the  affidavit  should  have  shown 
how  much  was  paid  and  what  became  of  the 


money.  If  it  was  bought  !n  by  the  plaintiff 
for  the  debt  of  a  trifle  over  $1,600,  did  he  not 
get  all  he  was  entitled  to  have?  The  lot  with 
the  $1,400  house  is  under  contract  of  sale  for 
$3,500.  In  the  absence  of  any  statement  to 
the  contrary,  it  would  seem  that  the  adjoining 
lot  without  the  $1,400  house  is  worth  $2,100, 
or  at  least  as  much  as  the  debt  Equity  will 
not  overturn  a  Judgment  valid  on  its  face  un- 
less it  is  an  unjust  Judgment  It  must  ap- 
pear that  a  like  result  would  not  follow  tn 
the  new  litigation.  Hamlsh  v.  Bramer,  71 
CaL  165-1S9,  11  Pac.  888.  If  the  plaintiff 
has  a  cause  of  action  for  r^ef  from  the 
Judgment,  that  right  may  be  established  in 
a  new  suit,  where  the  other  parties  to  the 
Judgment  may  resist  the  reformation  of  the 
mortgage  not  only,  but,  after  the  court  has 
Jurisdiction  of  them,  they  may  defend  against 
the  setting  aside  of  the  Judgment  under 
which  they  claim  vested  and  beneficial  rights. 
The  order  vacating  the  Judgment  is  re- 
versed. 


We    concur: 
VB3N,  J. 


LANGDON,  P.  J.;  HA- 


(93  Or.  151) 
FRANKLIN  v.  WEBBEB.  . 

(Supreme  Court  of  Oregon.    July  15,  1919.) 

1.  Mastxb  AKn  Sebvart  «=»121(7)  —  Wobk- 
■uen's  Comfensatiok  — STATUTxa  — Coir- 
STKTJOnON— '  'Shajt." 

Employers'  Uability  Act,  providing  that 
"shafts,  wells,  floor  openings  and  similar  places 
of  danger  shall  be  inclosed"  in  its  reference  to 
"shafts"  contemplates  openings  in  the  gronnd 
or  in  stractores,  and  not  revolving  shafts  in 
machinery. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Shaft} 

2.  Mastkb  and  Servant  4=9270(7)  —  Work- 
men's Compensation  —  Evidbhcx— Subse- 
quent RePAIBS  OB  AXTEBATIONS. 

In  an  action  mider  the  Employers'  Liabili- 
ty Act  for  injuries  to  an  employ6  caught  in  an 
unguarded  slioft  on  a  caterpillar  engine,  it  was 
competent  to  show  the  subsequent  installation 
of  a  guard  over  snch  shaft  to  demonstrate  the 
pfacticability  of  guarding  the  shaft  without 
impairing  the  efSciency  of  the  machine. 

3.  Evidence  «=9272— Wobkken'8  Compensa- 
tion—Deolabations  Against  Intebbst. 

In  an  action  under  the  Employers'  liabil- 
ity Act  for  personal  injuries  sustained  by  be- 
ing caught  by  an  unguarded  shaft  on  a  cater- 
pillar engine,  evidence  by  plaintiff  that  after 
the  injury  defendant  came  to  him  and  said  he 
had  fixed  the  machine  by  putting  a  box  over  it 
was  admissible  as  a  declaration  against  int«^ 
est  in  view  of  L.  O.  L.  S  727,  subd.  2. 
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4.  Reixabb  «=324f2)— FitATn>iTi;ENT  Beleabi 
— Betubn  of  Consideration— NECBasiTT— 

DEDDCnOR    FBOM    VEBDICT. 

Where  •  release  for  perabnal  injnrfea  la  ob- 
tained by  fraud,  a  return  or  tender  of  the  con- 
sideration  paid  ia  not  a  requisite  to  maintaining 
an  action  for  damages  by  plaintiff  and  upon  a 
judgment  for  him,  it  is  sufiScient  if  the  amount 
received  on  the  release  be  deducted  from  the 
Terdict. 

In  Banc. 

ApiH^il  from  Circalt  Court,  Umatilla  Coun- 
ty;  G.  W.  Plielpa,  Judge. 

Proceedings  under  the  Employers'  Liabil- 
ity Act  by  Howard  Frunklin  against  Bruno 
Webber  to  recover  for  personal  Injuries. 
JuUguieut  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Bruno  Webber  was  engaged  In  farming 
about  900  acres  of  land.  The  seeding  was 
doue  with  three  drills  drawn  by  a  caterpillar 
engine.  Between  tlie  engine  and  drills  was 
a  cart  npon  which  a  supply  of  wheat  was 
kept,  so  that  for  the  purposes  of  descrip- 
tion we  may  say  tliat  the  seeding  was  doue 
with  a  train  consisting  of  a  caterpillar  en- 
gine^ a  cart  and  three  drills.  This  train 
was  operated  by  two  persons,  an  engineer 
and  a  drill  tender.  The  engineer  ran  the 
engine ;  and  the  drill  tender  kept  the  drills 
filled  with  seed. 

Webber  employed  Howard  Franklin  to  act 
as  drill  tender.  The  plaiiitlCT  was  Injured 
on  November  6,  1910,  the  second  day  of  his 
em|ilo,vuient.  The  injury  occurred  while 
Fninklln  was  va  the  engine  and  at  a  time 
when  the  engine  was  in  motion.  Among 
the  parts  of  the  engine  was  an  unguarded 
sliaft  This  shaft  was  revolving,  and  It 
caught  Franklin's  clothing,  drew  his  left 
leg  Into  the  machinery,  and  seriously  in- 
jured bim. 

Franklin  was  at  once  taken  to  a  bospltnl. 
Weblier  held  an  erotdoyers'  liability  insur- 
ance policy.  On  November  2Sth  a  couiile  of 
weeks  after  the  ac<i<lent.  an  apent  of  the  In- 
snmnce  comimny  which  had  issued  thp  policy 
called  at  the  hoxpitnl  where  he  interviewed 
Franklin:  and  as  a  result  of  the  interview 
Franklin  signed  and  delivered  to  the  agent 
a  written   release  which  reads  as  follows: 

"For  the  sole  eonsidemtion  of  tbe  sum  of 
one  hundred  sixty  and  nu/lOO  dollars,  this  2Sth 
day  of  Nnveinlier,  11116.  received  from  Bruno 
Webber  I  do  hereby  acl<nowledge  full  satisfac- 
tion and  dlHcharge  of  all  claims,  accrued  or 
to  accrue,  in  respect  of  all  injuries  or  injurious 
results,  direct  or  Indirect,  arising  or  to  arise 
from  an  a<-cident  sustained  by  me  on  or  about 
tbe  Sth  day  of  November,  1018,  while  in  the 
employment  of  the  above. 

"lieoxw." 

Tbe  Insurance  company  paid  and  Frank- 
lin received  from  it  the  sum  of  $160.    There 


is  testimony  to  the  effect  tbat  the  company, 
at  some  time  afterwards,  paid  doctor  and 
hospital  bills  aggregating  about  $600. 

The  plaintiff  brought  this  action  under 
the  Employers^'  Liability  Act  Chapter  3, 
Laws  1011.  Tbe  complaint  alleges  that  tbe 
duties  assigned  to  plalntlCT  required  him  not 
only  to  attend  to  the  drills,  but  also  to  oil 
certain  parts  of  the  engine,  and  that  this 
was  a  work  Involving  risk  and  danger ;  that 
the  defendant  failed  to  provide  any  guard 
or  other  safety  device  for  the  shaft,  not- 
withstimding  It  was  practicable  to  have 
guarded  the  shaft  without  Impairing  tbe  ettt* 
clency  of  the  machine. 

The  answer  denies  the  charge  of  negli- 
gence, avers  that  the  plaintiff  was  hurt  by 
bis  own  sole  negligence  liecunse  bis  employ- 
ment  did  not  require  him  to  be  on  the  en- 
gine, and  pleads  a  satisfaction  of  the  dalm 
and  release  from  lialiillty. 

BetiiUes  denials,  the  reply  avers  that  the 
injury  sustained  by  the  plaintiff,  together 
with  an  operation  perfonned  upon  his  leg 
and  drugs  administered  for  the  relief  of 
pain  and  suffering,  bad  rendered  him  phys- 
ically and  mentally  weak,  and  .that  while 
In  such  weak  condition  the  insumnce  com* 
iwny  through  fraud  and  fmuduleiit  repre- 
sentations obtained  tbe  writing  which  the 
defendiint  relies  ujmn  as  a  release. 

A  trial  resulted  In  a  verdict  and  judg- 
ment for  tbe  plaintiff  in  tbe  sum  of  $3,TUl.U6. 
The  defendant  apiieaied. 

F.  S.  Senn,  of  Portland  (Senn,  Ekwall  A 
Recken.  of  Portland,  and  Biiley  &  Itnley,  of 
Pendleton,  on  the  brief),  for  aptiellsiit. 

W.  0.  Wlnsiow,  of  Salem  (IHinald  W. 
Miles  and  W.  C  Wiiunlow,  both  of  Sniem.  and 
B.  I.  Keator,  of  Peudieton,  on  the  brief),  fur 
respondent 

HARRIS,  J.  (after  stating  the  tkcts  aa 
above).  (11  Culling  attention  to  tlie  Kinploy* 
ers'  Liability  Ait  as  diagramed  In  Camen- 
Kind  V.  Freebind  Furniture  Co.,  80  Or.  ia», 
108,  174  Pac  !.*».  the  plaintiff  has  argued 
that  the  words  "shafts  •  *  •  sIimII  lie  in- 
closed," apiiearing  after  No.  23  in  Uie  dia- 
gram, muke  It  the  absolute  duty  of  Ibe 
master  to  inclose  a  revolving  shaft.  Tlie 
complete  clause,  containing  tbe  quoted  words, 
reads  as  follows: 

"Shafts,  wells,  floor  openings  and  similar 
places  of  danger  shall  be  invluscd." 

Tbe  term  "shaft"  has  various  stgninontlons; 
but  the  companion  words  "wells,  Huor  oi)en- 
Ings,"  and  expecially  the  words  "and  similar 
places  of  danger,"  make  It  plain  that  the 
"shafts"  referred  to  are  openings  In  tbe 
ground  or  in  structures,  and  not  revolving 
mechanical  shafts  like  the  one  which  injured 
the  plaintiff 


«=>F0r  other  eases  *«•  same  tople  and  KBT-NUUBKR  la  all  Kcr-NomlMrsd  Dlgsits  and  laduas 


Digitized  by 


Google 


Or.) 


FBANKUN  ▼.  WEBBER 
<in  P.) 


821 


The  rale  followed  In  this  Jnrisdlctloii  com- 
pelled  the  plaintiff  to  bear  the  bnrden  of 
Bhowing  that  it  was  practicable  to  guard  the 
revolving  shaft  Cameron  ▼.  Pacific  Lime 
A  Gypsum  Co.,  73  Or.  610,  61T,  14«  Fae.  448, 
Ann.  Caa.  1916E,  769. 

The  defendant  interposed  a  motion  for  a 
nonsuit,  and  afterwards  he  moved  for  a  di- 
rected verdict;  and  be  now  contends  that 
both  nltotlons  should  have  been  allowed  be- 
cause there  was  no  evidence  to  Show  that 
defendant  was  negligent,  and  because  there 
was  no  evidence  upon  which  the  Jnry  could 
have  found  that  "it  was  practicable  to  guard 
the  shaft  without  Impairing  the  efficiency  of 
the  machine." 

Franklin  alleged  and  Webber  denied  that 
when  injured,  the  former  was  In  a  place 
where  his  duties  required  him  to  be.  Frank- 
lin testlfled  that  Webber  speciQcally  directed 
htm  to  oil  certain  parts  of  the  engine  and  to 
do  the  oiling  wMle  the  machine  was  in  mo- 
tion so  that  "there  will  be  no  stops  and 
you  will  not  lose  any  time."  Evidence  for 
the  defendant  contradicted  the  testimony  of 
the  plaintiff.  The  Issue  made  by  the  plead- 
ings was  carefully  submitted  to  the  Jury 
with  appropriate  Instructions.  The  verdict 
of  the  Jury  necessarily  implies  a  Ondlng  that 
when  injured  the  plaintiff  was  on  the  engine 
In  the  p<>rfoi'mance  of  duties  assigned  to  him ; 
and  hence  the  verdict  forecloses  further  de- 
bate upon  the  question  as  to  whether  or 
not  Franklin  was  hurt  while  in  the  per- 
formance, of  his  work. 

The  defendant  says  that  there  was  no  evi- 
dence to  show  that  It  was  practicable  to 
guard  the  shaft  without  Impairing  the  effi- 
ciency of  the  engine.  However,  l<'ranklln 
answers  by  imlntlug  to  testimony  of  an  ad- 
mission made  by  Webber;  but  Webber  re- 
plies by  arguing  that  "such  testimony  Is 
self-serving,  and  it  does  not  in  any  way  tend 
to  prove  negligence."  Franklin  testlfled  that 
Webber  cume  into  the  hOK|iltal  at  some  time 
after  the  former  was  injured,  and  In  the 
course  of  a  conversation  "aliout  how  I  hap- 
pened to  get  hurt"  Webber  explained  that 
there  was  not  much  danger  of  anybody  else 
getting  hurt,  nnd  "be  said  he  had  fixed  the 
machine;  and  1  asked  him  how  and  he  said 
he  had  imt  a  box  over  It  of  some  sort;  he 
didn't  say  what  kind,  whether  it  was  a 
wooden  box,  steel  box,  or  what." 

(21  It  was  competent  to  show  the  subse- 
quent Installation  of  a  guard  for  the  puriiose 
of  demonstrating  the  practicability  of  guard- 
ing the  shaft  without  imiialrlng  the  efficiency 
of  the  machine:  and.  indeed,  as  stated  by 
Mr.  Justice  McBrlde  In  Love  v.  Chambers 
Lumber  Co.,  64  Or.  129,  135,  129  Pac.  492, 
494: 

"No  better  evidence  could  have  been  intro- 
dured  for  this  purpose  than  to  show  that  after 
the  accident  the  machinery  had  been  bo  guard- 
ed, and  that  such  safeguards  bad  not  in  any 


way  impeded  or  interfered  with  Its  operation." 
Foster  v.  University  Lumber  Co..  66  Or.  46, 
64,  1.^1  Pac.  736;  Malloy  v.  Marshall- Wells 
Hardware  Co.,  90  Or.  80.3,  311,  178  Pac-  267, 
176  Pac.  669,  176  Pac.  C80. 

[S]  When  Franklin  testified  to  the  admis- 
sion ascribed  to  Webber  the  former  was  not 
repeating  a  self-serving  declaration  which 
he  himself  had  previously  uttered;  but  on 
the  other  hand,  he  was  simply  telling  the 
Jury  what  Webber  had  told  him;  and  since 
the  declaration  made  by  Webber  was  against 
his  interest  It  was  obviously  competent  for 
It  Is  expressly  provided  In  section  7'J7,  sub- 
division 2,  L.  O.  L.,  that  evidence  may  be 
given  on  the  trial  of  "the  declaration  •  •  • 
of  a  party  as  evidence  against  such  party." 
State  V.  Robinson,  32  Or.  43,  51,  48  Pac  357; 
State  T.  Ileidenrelch,  29  Or.  381,  383,  45  Pac. 
755;  Feldtuan  v.  McOuire,  84  Or.  .100,  315, 
55  Pac.  872 :  Anderson  v.  Adams,  43  Or.  621, 
6'JQ,  74  Pac.  215;  Meagher  v.  Eilers  Music 
House,  77  Or.  70,  76,  150  Pac.  266;  1  R.  C. 
L.  408,  473.  Moreover,  there  was  evidence 
exjilalnlng  the  location  of  the  shaft  and  the 
relative  positions  of  the  shaft  and  certain 
other  parts  of  the  caterpillar  engine.  Ap- 
parently the  tyi)e  of  engine  used  by  Webber 
was  In  more  or  less  common  use ;  and  It  is 
fair  to  infer  from  the  record  that  the  ea- 
glne  was  as  well  known  and  understood  by 
men  engaged  in  or  familiar  with  farming 
as  many  other  appliances  commonly  used  on 
farms.  The  Jurors  were  Informed  aliout  the 
parts  of  the  engine  which  were  close  to  the 
shaft,  and  they  were  told  how  a  guard  would 
have  to  be  constructed  so  as  to  avoid  Inter- 
ference with  those  parts.  In  brief.  In  addi- 
tion to  the  testimony  about  the  admission  of 
the  defendant,  there  was  evidence  from 
which  the  Jury  In  the  exercise  of  their  com- 
mon sense  could  determine  whether  It  was 
practicable  to  guard  the  shaft  without  Im- 
pairing the  efllciency  of  the  machine. 

The  court  Instructed  the  Jury  to  deter- 
mine the  amount  of  compensation  to  which 
the  plaintiff  was  entitled,  if  they  found  that 
the  defendant  was  liable,  and  then  to  de- 
duct "any  sum  paid  by  the  defendant  or  on 
his  behalf  to  plaintiff  on  a<«ount  of  tlie  ex- 
ecution of  the  release."  The  defendant  re- 
quested and  the  court  refused  to  give  the 
following  Instruction: 

"It  was  the  duty  of  the  plalntKT  before  bring- 
ing this  action  to  rptiirn  to  tbe  dpfendnnt  any 
sums  of  money  which  were  paid  to  him  or 
for  Iiim  by  reason  of  this  injury.  It  is  admit- 
ted tbnt  plaintifF  received  $100.  and  I  instruct 
yon  that  it  was  bis  duty  to  return  or  offer  to 
return  this  sum  to  tbe  defendant  and  if  yon 
find  from  the  evidence  that  be  did  not  return 
this  amount  to  the  defendant,  nor  olTer  to  re- 
turn it,  then  he  cannot  recover  In  this  case, 
and  your  verdict  must  be  for  the  defendant" 

[4]  It  Is  urged  that  the  instruction  given 
by  the  court  was  error,  and  that  the  court 
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should  have  giyea  tbe  instruction  requested 
by  the  defendant.  The  plaintiff  alleged  that 
the  release  was  procured  througu  fraud. 
The  defendant  denied  the  charge.  Franklin 
introduced  testimony  which  It  believed  by 
the  Jury  Bupjported  tbe  accusation.  Webber 
Introduced  testimony  which  if  believed  by 
the  jury  completely  refuted  the  charge  made 
by  Franklin.  The  Instructions  of  the  court 
concerning  the  issue  of  fraud  were  com- 
plete and  very  clear.  The  verdict  of  the 
Jury  precludes  further  discussion  about  the 
issue  of  fraud;  and  hence,  on  this  appeal, 
we  must  assume  that  the  release  was  ob- 
tained as  described  by  tbe  plaintiff.  The 
defendant  contends  that  the  plaintiff  should 
have  alleged  and  proved  the  return  of  the 
money  received  upon  the  release  or  at  least 
an  offer  to  return  the  amount  Tbe  hold- 
ing in  Bissett  V.  Portland  Ry.,  L.  &  P.  Co., 
72  Or.  441,  143  Pac  991,  relieved  Franklin 
from  returning  the  money  or  even  offering 
to  return  it  As  said  in  Marple  v.  Minne- 
apolis &  St.  I*  B.  Co.,  115  Minn.  262,  266, 
132  N.  W.  333,  334,  Ann.  Cas.  1912D,  1082, 
1084: 

"It  would  be  a  profitless  proceeding  to  send 
this  case  back  for  a  new  trial  in  order  that 
defendant  may  have  an  opportunity  to  refuse 
an  offer  of  plaintiff  to  return  the  money  re- 
ceived. The  offer  is  nothing.  It  is  tbe  actual 
return  of  the  money  received  tliat  is  the  mate- 
rial tliinK.    This  has  been  done  by  the  verdict.'* 

While  there  Is  a  contrariety  of  opinion 
among  Judicial  decisions,  nevertheless  the 
larger  number  of  cases  support  the  rule  al- 
ready adopted  in  this  state  that  it  is  unnec- 
essary to  return  or  tender  the  consideration 
for  a  release  obtained  by  fraud  as  a  requi- 
site to  the  maintenance  of  an  action  for 
damages  resulting  from  a  personal  Injury, 
since  it  is  sufficient  if  the  amount  received 
upon  the  release  is  deducted  from  the  ver- 
dict if  one  la  obtained  against  the  defend- 
ant   85  Lu  R.  A.  (N.  S.)  660,  note. 

Moreover,  in  Woods  v.  Wikstrom,  67  Or. 
581,  602, 135  Pac.  192,  this  court  said,  in  sub- 
stance, that  it  was  certain  from  the  plead- 
ings and  evidence  In  that  case  that,  if  the 
plaintiff  tiad  tendered  the  sum  received  up- 
on the  release  either  before  or  after  tbe 
commencement  of  the  action,  the  defendant 
would  liave  refused  to  have  accepted  it  for 
the  reason  that  the  defendant  obtained  the 
release  to  be  used  as  a  defense  to  any  ac- 
tion brought  against  him,  and  he  pleaded 
it  and  relied  upon  it  throughout  the  trial; 
and  if  the  defendant  had  accepted  a  return 
of  the  money,  such  acceptance  would  have 
operated  as  a  rescission  of  the  release  and 
precluded  the  defendant  from  relying  upon 
it  as  a  defense. '  The  statement  made  In 
Woods  V.  Wikstrom  is  as  applicable  here 
as  it  was  there.  Here  as  there  the  release 
was  obtained  for  the  express  purpose  of 


securing  a  satisfaction  of '  and  dlschaise 
from  liability.  Webber  denied  liability,  and 
pleaded  the  release  in  support  of  Ills  de- 
niaL  If  the  sum  of  $160  had  been  ten- 
dered to  and  received  by  the  defendant 
he  could  not  have  relied  upon  the  release 
as  a  defense;  and  consequently  we  can 
here  say,  with  a  degree  of  a  assurance 
equal  to  that'  appearing  in  Woods  v.  Wik- 
strom, that  an  offer  to  return  the  money 
received  upon  tbe  release  would  have  been 
a  vain  thing  "as,  manifestly,  tbe  offer  would 
have  been  refused."  However,  on  the  au- 
thority of  Bissett  V.  Portland  By.  L.  &  P. 
Co.,  the  instruction  given  by  the  court  was 
correct  and  the  instruction  requested  by 
tbe  defendant  was  properly  refused.  See, 
also,  Foster  v.  University  Lamber  Co.,  65  Or. 
46,  131  Pac.  736. 
Tbe  Judgment  appealed  from  la  afBrmed. 


(SI  Or.  £86} 
FLETCHEB  T.  FISCHER  et  aL* 

(Supreme  Cionrt  of  Oregon.    July  22, 1019.) 

1.  Factobs  «=>1— BaoKXBs  9=32— Status  or 
Saxes  Aqeat. 

Sales  agent  for  cereal  monnfacturers,  aa 
to  a  stock  of  goods  kept  in  a  particular  city, 
from  which  sales  were  made,  held  a  fiictor, 
while  as  to  sbipments  made  from  another  point 
where  the  manufacturer's  mill  was  located  he 
was  a  broker,  having  been  in  both  classes  of 
transactions  an  agent  acUng  on  a  del  credere 
commission,  since  he  guaranteed  all  accounts. 

2.  Bbokkbb  <S=>27  —  SAI.X  ON  Dkl  Cbkdebx 
Commission— Status  as  Debtok. 

The  weight  of  authority  is  that  a  broker 
selling  goods  on  a  del  credere  eommission 
stands  in  the  relation  of  an  original  debtor  to 
his  principal. 

3.  CONTBACTB  «=>175(2)— VAOm  LANOUAGK^ 
CONSTBOCnON   BT   PaBTIES— EVIDENCE. 

In  an  action  for  breach  of  contract,  the 
court  properly  admitted  evidence  of  its  prac- 
tical construction  by  the  parties  aa  indicated 
by  their  conduct  to  explain  vague  and  uncer- 
tain language. 

4.  Principal  and  Agent  9=364(1)— Dekaui^t 
OF  Agent— Failube  to  Remit  —  Reasona- 
ble Time  and  Demand. 

Where  the  contract  of  a  sales  agent  for 
cereal  manufacturers  was  silent  as  to  when  re- 
mittances ahould  be  made  by  him,  he  conld  not 
be  put  in  default  by  a  failure  to  remit  until  ' 
after  a  reasonable  time  had  elapsed  and  de- 
mand made  by  tbe  manufacturers. 

5.  Pleading  «=>180(2)  —  Replt— Depabttjbe. 

In  an  action  by  the  sales  agent  of  cereal 
manufacturers  for  breach  of  contract  plain- 
tiff's reply  to  defendants'  aflSrmative  answer, 
reciting  acts  nbich  disclosed  a  conrse  of  eon- 
duct  by  defendants  indicating  a  practical  in- 
terpretation of   the   contract  and   contending 


4s»For  other  cases  sea  aaine  topio  and  KEY-NUMBER  In  all  Key-Numbered  Diaesta  and  IndazM 
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it  «•■  too  lat«  for  them  to  repudiate  sach  in- 
terpretation, hel4  not  to  admit  plaintifiTs  own 
prior  default  and  to  constitate  a  departure 
from  the  cause  of  action  set  fortli  in  the  com- 
plaint 

8.  PBmoiPAi.AnDAaBi<T€=941— SaixsAoxnt 
— Davaoxs— Etidbncx. 
In  an  action  against  cereal  manufacturers 
for  breacli  of  their  contract  to  employ  plaintiff 
exclusively  as  selling  agent  for  five  years,  evi- 
dence of  plaintiff's  business  as  a  Jobber  in 
groceries,  Its  extent,  expenses,  increase,  and 
the  increase  of  commissions  on  the  particular 
cereal  line,  held  competent  and  admissible  on 
the  issue  of  plaintiff's  damages  and  permissible 
recovery. 

7.  Fbiroifai.  and  Aoert  «s»41  —  Sai-bs 
AaEin<— BsKACH  or  Contbact. 
In  an  action  against  cereal  manofactnren 
by  their  sales  agent  -for  breach  of  tbeir  con- 
tract to  employ  him  exclusively  for  five  years, 
evidence  held  sufficient  to  support  verdict  for 
plaintiff  for  $17,000  damages,  less  $5,500  al- 
ready in  his  hands. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;   Robert  Q.  Morrow,  Judga 

Action  by  O.  E.  Fletcher  against  Sophia 
Fischer  an^  others.  From  Judgment  for 
plaintiff,  defendants  appeaL     Affirmed. 

This  Is  an  action  for  the  recovery  of  dam- 
ages for  the  breach  of  a  contract.  The  com- 
plaint recites  that  on  January  2,  1914,  plain- 
tlfl  and  defendants  entered  into  a  contract 
whereby  plaintiff  became  the  ezcIuslTe  sell- 
ing agent,  for  Oregon  and  Washington,  of 
cereal  products  manufactured  by  defend- 
ants at  their  mill  in  Sllverton,  for  a  term  of 
five  years.  A  copy  of  the  contract  Is  attach- 
ed to  the  complaint  as  an  Exhibit  A.  This 
contract  was  modified  in  July,  1914,  by  a 
supplemental  writing,  also  made  a  part  of 
the  complaint  as  "Exhibit  B."  By  the  terms 
of  this  contract,  as  modified,  It. was  agreed 
that  until  January  1,  1915,  plaintiff  should 
receive  a  total  commission  of  33V6  per  cent, 
and  after  that  date  his  total  commission 
should  be  80  per  cent  In  the  written  in- 
strument the  defendants,  under  the  firm 
name,  "Fischer's  Flouring  Mills,"  are  the 
party  of  the  first  part,  and  plaintiff  Is  the 
party  of  the  second  part  Among  others,  the 
contract  contained  the  following  danses: 

"Vn.  The  party  of  the  first  part  is  to  carry 
a  complete  stock  of  all  their  cereals  in  Port- 
land at  all  times  upon  the  order  of  the  party  of 
the  second  part 

"YUL  Deliveries  or  shipments  to  the  retail 
trade  are  to  be  made  from  Portland  or  Silver- 
ton,  Oregon,  whichever  Is  the  more  expedi- 
tious." 

"XL  That  the  party  of  the'  second  part  is  to 
guarantee  the  payment  of  all  accounts,  and  any 
bills  which  are  imcollectable  are  to  be  charg- 
ed to  the  commission  account  of  the  party  of 
the  second  part.     Copies  of  all  statements  of 
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accounts   mailed   each   month   are   to   be   for- 
warded to  the  party  of  the  second  part 

"XII.  A  full  account  of  all  commissions  earn- 
ed is  to  be  sent  to  the  party  of  the  second  part 
each  month  by  the  party  of  the  first  part  with 
a  check  to  cover  the  same." 

It  Is  alleged  that  on  September  1,  1916, 
defendants  violated  the  terms  of  the  contract 
by  repudiating  their  obligation  thereunder, 
and  refusing  to  send  plaintiff  any  more 
cereals;  that  plaintiff  has  sent  In  orders 
from  many  customers  In  Oregon  and  Wash- 
ington for  more  than  130,000  pounds  of  rol- 
led oats  and  other  cereals  mentioned  in  the 
agreements,  which  defendants  have  failed 
and  refused  to  fill,  and  refuse  to  pay  plain- 
tiff any  commissions,  and  expressly  disavow 
any  obligations  under  the  contract  The 
allegations  In  regard  to  damages  are  as 
follows : 

"That  at  the  time  when  the  said  defendant 
August  William  Fischer,  as  manager  and  trus- 
tee of  the  said  estate,  and  this  plaintiff,  execut- 
ed the  said  contract,  a  copy  of  which  is  hereto 
attached  and  marked  'Exhibit  A,'  the  said  de- 
fendant well  and  fully  knew  that  the  plaiatiff 
had  no  business  in,  nor  line  of  customers  for 
cereals,  and  would  be  required  to  build  up  a 
business,  trade  and  good  will  in  the  same,  and 
that  when  thus  built  up  and  acquired  the  same 
would  be  valuable  not  only  to  the  defendants 
bnt  also  to  the  plaintiff;  and  during  the  first 
eight  months  of  the  said  contract  the  plaintiff 
sold  not  less  than  about  $19,200  worth  of  ce- 
reals. That  during  the  next  12  months,  from 
September  1,  1914,  to  September  1,  1915,  of 
the  said  contract  the  plaintiff  sold  not  less  than 
945,000  worth  of  cereals;  during  the  period 
of  12  months  immediately  preceding  the  breach 
of  the  said  contract  by  the  defendants,  to  wit 
September  1,  1915,  to  September  1,  1916,  the 
plaintiff  sold  not  less  than  about  $67,260  worth 
of  cereals  on  which  the  plaintiff's  gross  com- 
missions are  $20,175,  and  after  the  plaintiff 
has  deducted  therefrom  all  sums  of  money  al- 
lowed by  him  to  the  trade  as  discount  and 
freight,  salesmen's  salaries  and  expenses,  office 
expenses,  incidentals  and  all  other  expenses, 
etc.,  he  has  remaining  in  his  hands  as  clear 
net  profit  $6,196,  by  which  the  plaintiff  has  as- 
certained that  it  costs  him  to  carry  on  and 
transact  his  aforesaid  business  a  total  expense 
of  not  more  than  70  per  cent  of  his  total  com- 
missions, leaving  in  his  hands  as  a  net  balance 
and  clear  profit  to  this  plaintiff  SO  per  cent  of 
his  total  commissions.  That  the  said  business 
up  to  the  present  time  has  been  constantly 
growing  larger  and  larger,  thereby  gradually 
decreasing  the  pro  rata  expense  of  handling 
the  Increased  volume  of  business;  and,  had  the 
defendants  not  violated  and  repudiated  the  said 
agreement  the  said  business  would  continue 
to  grow  much  larger,  and  the  plaintiff  would 
have  continued  to  receive  80  pet  cent  commis- 
sion upon  the  total  sale  of  cereals,  and  esti- 
mates that  not  less  than  31  per  cent  of  the 
total  commissions  woold  have  been  net  profit  to 
this  plaintiff  during  the  remaining  period  of  the 
said  contract 

"That  by  reason  of  the  facts  aforesaid  the 
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plaintiff  has  establiBhed  npon  the  market  tbe 
cereal  products  manufactured  by  tbe  defend- 
ants in  the  said  Corrallls  and  Fischer  Floaring 
Mills,  and  has  established  for  the  same  in  the' 
Northwest  a  good  name  and  reputation,  and  has 
established  for  himself  a  good  reputation  and 
good  wiU  in  the  cereal  market  in  the  aforesaid 
territory,  which  is  of  great  value  to  the  plain- 
tiff, and  large  numbers  of  customers  are  pur- 
chasing the  said  cereals  manufactured  by  the 
defendants  by  reason  of  the  said  efforts  made 
by  the  plaintiff  to  establish  the  same  upon  the 
market.  That  on  account  of  tbe  said  repudia- 
tion of  the  said  contracts  and  agreements,  and 
by  reason  of  the  conduct  of  tbe  said  defendant 
Augudt  William  Fischer,  as  manager  and  trus- 
tee of  said  estate,  and  by  reason  of  ail  the 
facts  herein  enumerated,  and  especially  in  par- 
agraph XV  of  this  complaint,  and  by  reason 
of  the  fact  that  plaintiff  cannot  fill  bis  orders 
for  cereals  now  on  hand  and  supply  his  cus- 
tomers, and  by  reason  of  tbe  fact  that  defend- 
ants are  now  notifying  the  trade  that  they  hare 
severed  relations  with  the  plaintiff  and  that  he 
is  no  longer  able  to  secure  their  products,  the 
plaiotifTs  standing  and  good  will,  reputation 
and  good  name,  especially  in  tbe  trade  and 
among  the  cuHtomers  and  purchasers  of  cereals 
throughout  tbe  Northwest,  and  especially  in  the 
states  of  Oregon  and  Washington,  and  the 
good  name  and  reputation  which  tbe  plaintiff 
built  up  and  procured  for  the  said  cereals  baa 
been  rendered  useless,  and  has  been  lost  to  the 
plaintiff. 

'That  tbe  plaintiff  estimates  and  believes  that 
during  the  months  of  Septeml>er,  October,  No- 
vember, and  December,  1016,  tbe  plaintiff  would 
and  could  sell  not  less  than  $24,000  worth  of 
cereals,  upon  which  he  would  have  received  a 
total  commission  of  not  less  than  $7,200  out  of 
which  he  would  have  had  remaining  in  his  hands 
as  clear  net  profit  over  and  above  all  expenses 
a  sum  of  not  less  than  $2,232.00;  and  plain- 
tiff estimates  and  believes  that  during  the 
fourth  year  of  bis  said  contract  the  plaintiff 
could  and  would  have  sold  not  less  than  $T1,- 
400  worth  of  cereals  npon  which  he  would  have 
received  a  total  commission  of  $21,420,  and 
after  tbe  plaintiff  would  have  paid  out  all  of 
the  expenses  incident  to  tbe  sale  of  that  amount 
of  cereals,  the  plaintiff  estimates  he  would 
have  had  remaining  in  bis  bands  tbe  sum  of 
$6,640.20  over  and  above  all  of  his  expenses; 
and  the  plaintiff  estimates  and  believes  that 
during  the  fifth  year,  being  the  last  year  of 
tbe  said  contract,  the  plaintiff  could  and  would 
have  sold  not  less  than  $74,970  worth  of  ce- 
reals, upon  which  he  would  have  received  a  to- 
tal commission  of  $22,491,  and  after  paying  all 
of  the  expenses  incident  to  tbe  sale  of  the  said 
cereals  he  estimates  he  would  have  had  remain- 
ing in  Us  bands  over  and  above  all  expenses  a 
sum  of  money  not  less  than  $6,972.20,  and  that 
therefore,  based  upon  the  above  estimates  of 
business,  tbe  plaintiff  would  have  received  dur- 
ing tbe  balance  of  the  term  of  ills  contract  not 
less  than  $15,844.41  net  commissions  and  prof- 
its over  and  above  all  expenses  and  liabilities; 
that  the  said  contracts,  copies  of  which  are 
hereto  attached  and  marked  Exhibits  'A'  and 
'B,'  were  worth  to  this  plaintiff  not  less  than 
$16,844.41  for  the  balance  of  the  term  from 
September  1,  1916,  to  the  1st  day  of  January, 
1919;   and  bj  reaaon  of  the  said  acts  of  the 


said  defendants,  and  espedaHy  of  the  aaid  An- 
gust  William  Fischer  as  manager  and  executor 
of  the  said  estate,  the  value  of  the  said  eon- 
tracts  haa  been  destroyed  and  loat  to  th«  plain- 
tiff." 

It  Is  farther  asserted  that  becanse  tbere 
are  but  few  cereal  mills  In  the  territory, 
and  that  as  these  have  their  own  cereal 
departments,  plaintiff  will  not  be  able  to 
make  a  similar  contract  elsewhere.  It  Is 
also  alleged  that  plaintiff  was  obliged  to 
go  Into  the  open  nnarket  and  purchase  sup- 
plies to  fill  certain  of  the  orders  which  de- 
fendants refused  to  supply  and  that  to  do 
so  cost  blm  $250  more  than  It  would  have 
done  If  defendants  bad  complied  with  the 
terms  of  the  contract,  and  that  he  will  be 
compelled  to  do  the  same  thing  with  other 
orders,  to  his  damage  in  the  earn  of  $24500. 
These  allegations  are  followed  by  this: 

"That  by  reason  of  past  transactions  had 
between  the  plaintiff  and  the  said  August  Wil- 
liam Fischer  as  manager  and  trustee  of  the  said 
estate,  the  plaintiff  would  be  Indebted  to  tbe 
defendant  August  William  Fischer  as  manager 
and  trustee  of  the  said  estate  in  a  sum  of  mon- 
ey amounting  to  approximately  $5,500  had  the 
defendant  not  repudiated  the  said  agreements, 
and  the  plaintiff  Is  now  holding  and  retaining 
the  said  sum  of  approximately  $6,500  as  an  off- 
set to  the  damages  incurred  by  him  by  reason 
of  the  said  facts  aforementioned,  and  has  no- 
tified the  said  defendant  August  William  Fisch- 
er of  the  aforesaid  reason  for  holding  the  said 
sum  of  money." 

After  averring  faA  compliance  by  plaintiff 
with  the  terms  of  the  contract,  there  Is  a 
prayer  for  judgment  in  the  sum  of  $18,694.41 
less  the  aforesaid  sum  of  $5,600. 

The  answer  admits  the  execution  of  the 
contract  as  alleged  in  tbe  complaint,  bat 
denies  that  the  defendants  have  breached 
the  same,  denies  all  of  the  allegations  re- 
garding damages  suffered  thereby,  and  de- 
nies that  plaintitr  has  fully  performed  Us 
obligations  thereunder.  They  then  plead  af- 
firmatively as  follows: 

"That  from  the  midsummer  of  the  year  1016 
up  to  the  22d  day  of  September,  1916,  the 
plaintiff  made  requisitions  for  cereals  to  b« 
shipped  to  Portiand  under  tbe  clause  in  the  said 
agreement  numbered  7,  requiring  the  defendant 
August  William  Fischer  to  carry  a  complete 
stock  of  ail  their  cereals  in  Portland  at  ail 
times  upon  the  order  of  the  plaintiff,  and  under 
guise  of  the  said  requisitions,  being  In  posses- 
sion of  the  said  cereals,  at  Portland,  Or.,  the 
plaintiff  sold  the  said  cereals  to  various  pur- 
chasers in  Oregon  and  Washington  on  his  own 
account  and  billed  the  said  goods  to  the  said 
purchasers  in  ills  own  name  aa  the  seller,  and 
did  not,  in  many  instances,  notify,  when  said 
orders  were  given,  the  said  August  William 
Fischer,  or  any  of  the  defendants,  or  tbe  Cor- 
vallis  Flouring  Mills,  or  the  Silverton  Mills,  of 
the  names  of  the  said  purchasers,  or  the 
amonnts  of  the  said  purchases,  or  the  prices 
thereof,  and,  contrary  to  the  said  agreement, 
collected  sums  of  iiion«y  from  the  said  par- 
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chasers  npon  said  Bales,  and  In  vlolatipn  ot  the 
said  agreement  retained  the  said  sums  of  mon- 
ey In  his  own  hands,  and  failed,  neglected,  and 
refused  to  transmit  the  same  to  the  defendants, 
or  either  of  them,  and  when  the  defendants  dis- 
covered these  facts  the  said  Aagtist  William 
Fischer  demanded  payment  of  the  said  sums  of 
money,  and  the  said  plaintiff  failed,  neglected, 
and  refused  to  pay  the  said  sums  of  money  np- 
on said  demand,  and  baa  ever  since  failed,  neg- 
lected, and  refused  to  pay  the  same;  and  that 
upon  complaint  being  made  by  the  plaintiff  to 
the  defendant  August  William  Fischer,  under 
the  name  of  the  Corrallis  Flouring  Mills,  noti- 
fied the  plaintiff  by  wire  as  follows: 

"'When  you  pay  your  account  we  will  pro- 
teed  to  fill  further  orders.' 

"But  the  defendants  allege  that  the  plaintiff 
did  not  in  response  to  said  wire  or  otherwise, 
pay  the  said  account  or  any  part  thereof,  and 
never  has  done  so;  that  about  one-half  of  the 
$5500  alleged  in  the  complaint  to  have  been 
retained  by  the  plaintiff  are  the  proceeds  which 
he  received  as  aforesaid  for  the  cereals  sold 
in  the  manner  aforesaid,  and  the  other  one-half, 
or  therealmnts.  is  the  balance  of  the  sum  due 
to  the  defendants  by  the  plaintiff  for  flour  sold 
by  them  to  the  plaintiff. 

"The  defendants  allege  that  they  have  per- 
formed their  said  contract  in  every  respect,  and 
were  at  all  times  ready  and  willing  to  perform 
it  until  the  plaintiff  himself  violated  the  said 
contrnrt  in  the  manner  hereinbefore  described, 
and  that  the  alleged  breaches  of  the  said  con- 
tract, alleged  in  the  second  amended  complaint, 
by  the  defendants,  are  the  refusal  to  fill  the 
said  orders  under  the  circumstances  hereinbe- 
fore alleged  in  this  answer,  and  not  otherwise." 

The  reply  denies  the  allegations  of  tbe  af- 
llnnatlTe  answer,  and  fartber  alleges: 

"That  at  the  times  mentioned  in  the  second 
amended  complaint,  when  the  defendants  refus- 
ed to  further  comply  with  their  contracts  with 
the  plaintiff,  copies  of  which  said  contracts 
are  attached  to  the  second  amended  complaint, 
and  therein  marked  'Exhibit  A'  and  'Exhibit 
B,'  the  said  defendants  based  their  refusal  to 
comply  with  tbe  said  contracts  upon  only  one 
ground,  and  no  other,  to  wit.  that  the  defend- 
ants did  not  care  to  pay  the  plaintiff  a  commis- 
sion of  .30  per  cent  npon  sales  of  cereals,  and 
said  they  would  not  pay  the  plaintiff  ,30  per 
cent;  that  at  all  of  the  times  when  the  said  de- 
fendants refused  to  comply  with  tbe  said  con- 
tracts, copies  of  which  are  attached  to  the  aec- 
ond  amended  complaint  and  marked  Exhibits 
'A'  and  "B,'  said  defendants  based  their  aaid 
refusal  upon  only  the  ground  aforesaid,  and  no 
other;  and  said  defendants  have  never  at  any 
time  prior  to  the  filing  of  the  answer  herein 
based  their  said  refusal  to  fill  the  plaintiiTs 
orders  for  cereals  and  maintain  their  stocks  in 
Portland  upon  the  ground  that  the  plaintiff  had 
refnaed  to  pay  to  aaid  defendants  any  money 
whatsoever;  and  therefore  the  plaintiff  alleges 
that  said  defendants  are  estopped  to  assert,  and 
ongbt  not  be  permitted  to  say,  that  tbe  defend- 
anta,  or  any  one  of  them,  refused  to  fill  orders 
for  cereals  sent  to  them  by  the  plaintiff,  and 
refused  to  do  and  perform  further  the  con- 
tracts, copies  of  which  are  attached  to  the  sec- 
ond amended  complaint,  and  therein  marked 
Bzbibiu  'A'  and  'B,'  and  rescinded  the  said 
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contracts  npon  tbe  ground  and  for  tbe  reason 
that  the  plaintiff  owed  to  the  defendants,  or 
any  one  of  them,  any  sum  or  sums  of  money 
whatsoever  which  plaintiff  refused  to  pay. 

"The  plaintiff  further  replying  to  the  new 
matter  alleged  in  the  answer  of  tbe  defendants 
to  the  second  amended  complaint,  and  therein 
entitled  a  'further  and  separate  defense  td  said 
second  amended  complaint*  and  by  way  of  new 
matter,  alleges  as  follows: 

"That  npon  numerous  and  divers  times  and 
occasions,  all  well  known  to  the  defendants^ 
through  the  said  defendants'  agents  August 
William  Fischer  and  Louis  Henry  Fischer,  the 
plaintiff  ordered  from  the  said  defendants, 
through  their  Fischer's  Flouring  Mills  and  Cor- 
vsllis  Flouring  Mills,  in  his  (the  plaiotifTs)  own 
name,  various  quantities  of  cereals  mentioned 
in  the  socpnd  amended  complaint  in  Exhibits  A 
and  B  thereto  attached,  and  tbe  said  defendants 
filled  tbe  plaintiff's  said  orders  for  cereals  well 
and  fully  knowing  isnd  nnderstanding  that  tbe 
plaintiff  was  ordering  tbe  same  in  bis  own 
name,  and  accepted  the  plaintilTa  money  there- 
for, when  the  plaintiff  transmitted  same  to  the 
defendants  at  the  regular  times  and  when  the 
plaintiff  remitted  to  defendants  for  various  oth- 
er quantities  of  cereals,  and  in  the  same  man- 
ner and  under  the  same  circumstances  as  the 
plaintiff  remitted  to  defendants  for  other  quan- 
tities of  cereals  sent  to  customers  upon  requi- 
sitions made  in  the  name  of  tbe  customers; 
that  the  above  methods  of  dealing  in  said  ce- 
reals were  well  and  fully  known  to  the  said  de- 
fendants, and  were  acquiesced  in  by  the  de- 
fendants; and  that  said  defendants  never  at 
any  time  prior  to  the  filing  of  their  answer 
herein  objected  to  the  same;  and  therefore  the 
plaintiff  alleges  that  tbe  said  defendants  are 
at  this  time  estopped  to  object  thereto  and  use 
tbe  same  as  a  justification  for  their  breach  of 
the  contracts  mentioned  in  tbe  second  amended 
complaint,  copies  of  which  are  thereto  attached 
and  marked  Exhibits  'A'  and  'B.' " 

There  was  a  trial  by  the  court  without  a 
Jury,  and  a  judgment  for  plaintiff  In  the 
sum  of  $17,534.20.  less  the  snui  of  $5,500, 
already  in  tbe  hands  of  plalntlfl.  Defend- 
ants appeal. 

W.  R.  Tntes  and  Thomas  Mannlx.  both  of 
Portland  (Tntes  &  Tates  and  Thomas  Mnn- 
nix,  all  of  Portland,  on  the  brief),  for  appel- 
lants. 

George  Rossman,  of  Portland,  and  F.  M. 
Saxton,  of  Nome,  Alaska  (Wilson,  NenI  & 
Rossman  and  Itiohard  W.  MontnRiie.  all  of 
Portland,  on  the  brief),  for  respondent 

BENSON.  J.  (after  stating  the  farts  as 
above).  The  first  assignment  of  error  to 
which  our  attention  la  directed  is  to  the  de- 
nial of  defendants'  motion  for  a  nonsuit. 
This  motion  is  directed  to  tbe  sufflrlency  of 
the  evidence  to  sustain  the  allegations  of  the 
complaint  and  also  to  defendants'  conten- 
tion that  the  evidence  conclusively  establish- 
es a  breach  of  the  contract  upon  the  part  of 
the  plaintiff,  himself,  which  must  preclude 
him  from  recovering  for  any  alleged  breach 
by  the  defendants. 
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We  Shall  consider  the  problems  thus  pre- 
sented In  Inverse  order.  The  violations  of 
the  contract  which  are  charged  against  the 
plaintiff  are  that  he  collected  moneys  from 
purchasers  of  cereals,  contrary  to  the  terms 
of  the  written  agreement,  and  failed  to  turn 
such -moneys  over  to  tiis  principal.  It  is  con- 
ceded that  from  the  stock  of  goods  kept  in 
Portland,  according  to  the  terms  of  the  con- 
tract, plaintifC  filled  orders  to  customers, 
l)illing  the  goods  in  his  own  name,  and  col- 
lecting the  money  therefor,  and  that,  »t 
the  time  when  defendants  refused  to  fill  any 
further  orders  for  plaintiff,  the  latter  then 
bad  in  his  possession  the  sum  of  $5,500  so 
collected,  which  he  notified  defendants  he 
was  holding  as  a  partial  reimbursement  for 
the  Injuries  which  he  had  sustained  by 
reason  of  their  breach  of  the  agreement 
There  Is  also  evidence  to  the  effect  that, 
practically  from  the  beginning  of  the  trans- 
actions involved  herein,  it  was  the  custom 
of  plaintiff  to  sell  from  the  Portland  stock 
in  bis  own  name,  reporting  and  remitting  to 
his  principal  therefor,  by  the  20th  day  of  the 
succeeding  month,  and  that  this  course  of 
business  was  acquiesced  in  by  the  defend- 
ants. It  Is  also  in  evidence  that  defendants 
at  times  shipped  goods  to  plaintiff's  custom- 
ers direct  from  the  mill  at  Sllverton  and  bill- 
ed the  same  to  plaintiff  personally.  To  de- 
termine whether  or  not  such  evidence  pre- 
cludes the  trial  court  from  making  a  finding 
of  fact  "that  the  plaintiff  faithfully  per- 
formed his  contract  and  was  not  In  default," 
we  must  construe  the  contract  under  which 
the  parties  were  acting.  The  plaintiff  con- 
tends that  the  language  of  the  instrument 
makes  him  a  factor  who,  after  making  sales 
ol  his  principal's  goods,  has  the  right  to 
make  collections,  and  that,  when  he  has 
done  so,  the  money  so  received  is  his  own, 
and  that  his  relation  to  his  principal.  In  this 
regard.  Is  that  of  a  debtor,  whose  delay  In 
paying  the  debt  Is  In  no  sense  a  breach  of  the 
contract  The  defendants,  upon  the  other 
hand.  Insist  that  the  instrument  creates  no 
more  than  a  simple  sales  agency,  and  that 
under  the  contract  he  Is  not  authorized  to 
make  collections  in  any  case,  and  that  such 
action  is  a  distinct  breach  of  the  compact 
It  will  be  noted  that  the  contract  contem- 
plates two  classes  of  transactions:  The 
sale  and  shipment  of  goods  from  a  ware- 
house in  Portland,  under  the  control  of  the 
plaintiff;  and  a  like  shipment  from  the  mills 
at  Sllverton.  It  Is  also  stipulated  that  the 
agent  shall  guarantee  payment  of  all  debts 
arising  through  his  agency.  The  Instrument 
Is  silent  as  to  who  shall  make  collections, 
except  for  whatever  implication  may  be 
found  in  paragraphs  XI  and  Xlt  thereof^ 
which  read  thus: 

"XI.  That  the  party  of  the  second  part  Is 
to  guarantee  the  payment  of  all  accounts,  and 
any  bills  which  are  uncoUectable  are  to  be 
charged  to  the  commisBion  account  of  the  party 


of  the  second  part  Copies  of  all  itatements 
of  accounts  mtdled  each  month  are  to  be  for- 
warded to  the  party  of  the  second  part" 

"XII.  A  full  account  of  all  commissions  earn- 
ed is  to  be  sent  to. the  party  of  the  second  part 
each  month  by  the  party  of  the  first  part  with 
a  check  to  cover  the  same." 

In  2  Mechem  on  Agency  (2d  Ed.)  |  2497. 
we  find  this  clear  distinction  between  a  fac- 
tor and  a  broker: 

"A  factor  is  one  whose  business  it  is  to  re- 
ceive and  sell  goods  for  a  commission.  He  dif- 
fers from  a  broker  in  that  be  is  intrusted  with 
the  possession  of  the  goods  to  be  sold,  and  usu- 
ally sells  in  his  own  name.  He  is  invested  by 
law  with  a  special  property  in  the  goods  to  b«( 
sold  and  a  general  lien  upon  them,  and  their 
proceeds,  for  his  advances;  and,  unless  there 
be  an  agreement  or  usage  to  the  contrary,  be 
may  sell  upon  a  reasonable  credit 

"One  may  be  both  a  factor  and  a  broker,  and 
be  may  serve  bis  employers  in  both  of  these 
capacides.  When  he  acts  as  a  broker,  his  lia- 
bilities will  be  governed  by  the  law  applicable 
thereto;  and  the  same  is  true  when  he  acts  as 
a  factor.  EQs  rights  and  liabilities  are  not  gov- 
erned by  the  fact  that  he  acts  oftener  in  one 
capacity  than  the  other,  but  rather  in  the  ca- 
pacity in  which  be  acts  in  the  particular  trans- 
action." 

[1-4]  We  therefore  condnde  that  as  to  tbe 
stock  of  goods  kept  in  Portland,  from  whlcb 
sales  were  made,  the  plaintiff  was  a  factor, 
and  as  to  the  shipments  made  from  Silver- 
ton,  be  was  a  broker,  and  as  to  both  classes 
of  transactions  be  was  an  agent  selling  upon 
a  del  credere  commission,  since  be  was  re- 
quired to  guarantee  the  payment  of  all  ac- 
counts. The  weight  of  authority  appears  to 
be  that  a  broker  selling  goods  upon  a  dd 
credere  commission  stands  in  the  relation,  to 
his  principal,  of  an  original  debtor.  Liewls 
Bros.  &  Co.  V.  Bretame,  33  Md.  412,  3  Am. 
Rep.  190.  There  Is  evidence  In  the  record  to 
the  effect  that  the  f5,500  was  all  received 
from  sales  billed  out  by  the  plaintiff  from 
Portland,  In  his  own  name.  As  to  whether 
or  not  the  plaintiff  bad  a  right  to  do  this, 
under  bis  contract.  Is  a  doubtful  question. 
The  language  of  the  Instrument  is  vague  and 
uncertain.  It  might  reasonably  be  deduced 
that  tbe  provision  to  the  effect  that  "a  fun 
account  of  all  commissions  earned  is  to  be 
sent  to  the  party  of  the  second  part  eadi 
month  by  the  party  of  the  first  part,  with  a 
check  to  cover  the  same,"  referred  only  to 
shipments  made  directly  from  Sllverton  to 
the  customers,  and  the  court  properly 
admitted  evidence  of  tbe  practical  constra6- 
tion  of  the  contract  by  tbe  parties:,  as  Indi- 
cated by  their  conduct  Tbe  court,  made  a 
finding  to  the  effect  that,  prior  to  the  data 
when  the  money  In  tbe  hands  of  the  plain- 
tiff, in  accordsknce  with  tbe  practice  of  tbe 
parties,  should  have  been  remitted,  tbe  de- 
fendants had  violated  the  terms  of  tbe  agree- 
ment by  refusing  to  fill  plaintiff's  ordei-s  tor 
cereals,  and  that  tbe  defendants  bad  not 
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dlsfxmttQueid  tibe  bnsinefls  of  inv>Qfact<iri»S 
<»reaJs.  {or  sale  In  tbe  territory  covered  by 
\hs  agreement,  and  bad  not  withdrawn  from 
the  cereal  business  In  that  territory,  and 
there  la  evidence  to  support  such  findings. 
The  contract  is  silent  as  to  when  remittances 
shall  be  made,  and  therefore  the  plaintiff 
could  not  be  put  In  default  by  a  failure  to 
repplt  ,nntU  after  a  reasonable ;,  time  had 
elapsed  and  a  demand  made.  2  Mechem  on 
Agency  (2d  Ed.)  |  2544. 

[E]  It  Is  farther  nrged  that  plaintiff  has 
admitted  his  own  prior  def&ult  In  his  reply 
to  the  answer,  and  that  such  reply  con- 
stitutes a  departure  from  the  cause  of  action 
set  forth  in  the  complaint  This  contentlc« 
is  based  upon  the  allegations  of  defendants' 
affirmative  answer,  to  the  effect  that,  in  viola- 
tion of  the  terms  of  the  agreement,  plain- 
tlfl  had  sold  cereals  to  various  customers, 
MlUng  the  same  in  his  own  name  as  the 
seller,  and  falling,  in  many  instances;  to  no- 
tify defendants  of  the  names  of  the  purclias- 
ers,  and  collecting  the  moneys  therefor,  and 
neglecting  to  transmit  the  same  to  defend- 
ants. In  reply  thereto,  the  plaintiff  makes 
the  following  allegation : 

"That  open  nnmerons  and  divers  times  and 
occasions,  all  well  known  to  the  defendants, 
through  the  said  defendants'  agents  August 
William  Fischer  and  Louis  Henry  Fischer,  the 
plaintiff  ordered  from  the  said  defendants, 
through  their  Fischer's  Flouring  Mills  and  Cor- 
vallls  Flouring  Mills,  in  his  (the  plaintiff's)  own 
name,  various  quantities  of  cereals  mentioned 
in  the  second  amended  complaint  in  Exhibits 
A  and  B  thereto  attached,  and  the  said  defend- 
ants filled  the  plaintiff's  said  orders  for  cereals 
well  and. folly  knowing  4Uid  nnderstanding  that 
the  plaintiff  was  ordering  the  same  in  his  own 
name,  and  accepted  the  plaintiff's  money  there- 
for, when  the  plaintiff  transmitted  same  to  the 
defendants  at  the  regular  times  and  when  the 
plaintiff  remitted  to  defendants  for  various  oth- 
er quantities  of  cereals,  and  in  the  same  man- 
ner and  under  the  snme  circumstances  as  the 
plaintiff  remitted  to  defendants  for  other  qnan- 
tities  of  eereals  sent  to  customers  upon  requi- 
sitions made  in  the  name  of  the  customers;  that 
the  above  methods  of  dealing  in  said  cereals 
were  well  and  fully  known  to  the  said  defend- 
ants, and  were  acquiesced  in  by  the  defend- 
ants; and  that  said  defendants  never  at  any 
time  prior  to  the  filing  of  their  answer  herein 
objected  to  the  same;  and  therefore  the  plain- 
tiff alleges  that  the  said  defendants  are  at  this 
time  estopped  to  object  thereto  and  use  the 


same  as  a  Justification  for  their  brea<A:  of  -tlMi 
contracts  mentioned  In  the  second  amoided 
complaint,  copies  of  which  are  thereto  attached 
and  marked  Bxhlblto  'A'  and  'B.' " 

We  are  unable  to  discover  wherein  this 
averment  admits  any  violation  of  the  terms 
of  the  compact.  It  recites  acts  whlchi  If  true, 
disclose  a  course  of  conduct  Indicating  a  prac- 
tical '  interpretation  of  the  contract,  and  con- 
tends that  it  Is  now  too  late  for  defendantr 
to  repudiate  such  Interpretation. 

[S,  7]  Finally,  it  Is  urged  that  there  Is  no 
legal  evidence  in  the  record  upon  which  the 
court  could  base  an  estimate  of  the  amount 
of  plalntUTs  recovery.  There  Is  evidence 
to  the  effect  that  plaintiff,  prior  to  and  at 
the  time  when  he  began  operations  under  the 
contract  In  question,  was  a  Jobber  In  certain 
specified  lines  of  groceries;  that  he  main- 
tained an  office  In  Portland,  had  office  help, 
employed  traveling  salesmen,  etc. ;  that  the 
Increase  in  business  required  enlarged  quar- 
ters, more  help,  and  Increased  expenses. 
This  Is  followed  by  exact  figures  as  to  his 
gross  commissions  from  the  sale  of  cereals 
during  the  years  while  the  contract  was  in 
fbrce,  the  net  commissions  for  each  year 
after  deducting  discounts,  expenses,  and  loss- 
es. The  expenses  of  this  business,  as  carried 
on  In  connection  with  the  other  business  of 
plaintiff,  was  computed  by  comparison  of 
the  volume  of  business  In  each  line,  and  the 
expense  naturally  connected  with  each. 
There  was  a  comparison  of  the  business  of 
the  first  year  with  that  of  the  second,  and 
an  estimate  of  the  comparative  Increase  of 
sales,  owing  to  advertising,  Improved  quality' 
of  the  goods  and  an  Increased  acquaintance 
therewith  by  a  steadily  Increasing  list  of  cus- 
tomers, and  an  estimate  of  the  probable  In- 
crease In  the  volume  of  business  during  the 
remaining  years  of  the  contract.  This  kind 
of  evidence,  we  think,  Is  clearly  competent, 
and  sufficient  foundation  for  a  verdict  or 
Judgment,  under  the  authority  of  the  rulings 
of  this  court  In  a  number  of  cases,  including 
Bredemeler  v.  Pacific  Supply  Co.,  64  Or.  576, 
131  Pac.  312,  and  McGinnls  v.  Studebaker, 
T5  Or.  519,  146  Pac.  825,  147  Pac.  525.  L. 
R.  A.  1916B,  868,  Ann.  Cas.  1917B,  1190. 

The  Judgment  Is  affirmed. 

McBRIDB.  0.  J.,  and  BURNETT  and 
HARRIS,  JJ.,  concur. 
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STATE  ▼.  PAGIFIO  LIVE  STOCK  CO. 
(Supreme  Court  of  Oregon.    July  22,  1910.) 

1.  EQtiiTT    «s>369  —  Right  to  Voi.unTABT 
NoRBDiT— MonoR  Befobe  "Tbial." 

In  riew  of  L.  O.  L.  iS  45,  46,  102,  105,  109, 
113,  114,  under  section  182,  providing  tliat  non- 
suit ma;  be  given  against  a  plaintiff  on  his  mo> 
tion  at  any  time  before  trial  unless  a  counter- 
claim has  been  pleaded  in  defense,  made  applica- 
ble to  suits  in  equity  by  section  410,  plaintifT 
may  take  a  voluntary  nonsuit  after  a  demurrer 
has  been  filed  and  disposed  of;  the  hearing  on 
demurrer  not  bring  a  "trial"  within  the  mean- 
ing of  section  182,  whidi  refers  to  trial  on  the 
merits  l)efore  a  jury. 

[Ed.  Note.— For  other  definitions,  ace  Worda 
and  Phrases,  First  and  Second  Series,  Trial.] 

2.  Equity    $=>350  —  Rioht  to  Volxjhtabt 
Nonsuit — Countebclaim. 

In  suit  by  the  state  to  set  aside  and  cancel 
deeds  to  state  lands  on  the  ground  of  fraud,  af- 
firmative defenses  pleaded  by  defendant,  iniiuffi- 
dent,  considered  independent  of  tbe  original  bill, 
to  give  defendant  ground  for  affirmative  relief, 
held  not  such  a  counterclaim  as  to  prevent 
plaintiff  from  taking  a  voluntary  nonsuit  before 
tTlal  on  the  merits  under  L.  O.  L.  J  182,  made 
applicable  to  suits  in  equity  by  section  410. 
Burnett  and  Benson,  JJ.,  dissenting. 

In  Banc. 

Appeal  from  Circuit  Court,  Harney  County: 
Dalton  Biggs,  Judge. 

Suit  by  the  State  of  Oregon  against  the 
Pacific  IJve  Stock  Company.  From  an  order 
dl^niiRsIng  the  cause  without  prejudice,  de- 
fendant appeals.    Affirmed. 

This  Is  a  suit  brought  by  tbe  state  against 
the  defendant  to  set  aside  and  cancel  the 
deeds  to  about  14,000  acres  of  state  lands, 
which  had  been  conve.ved  by  the  state  to  the 
defendant,  upon  the  ground  of  fraud. 

The  defendant  appeared  and  filed  a  de- 
ninrrer  to  the  complaint,  upon  the  ground 
that  It  did  not  "state  facts  sulBcient  to  con- 
stitute a  cause  of  suit,"  and  olso  upon  stieclal 
grounds  stated  therein.  Tliereafter  the  de- 
murrer was  overruled.  The  defendant  then 
answered,  with  a  denial  of  the  essential  al- 
Icgntions  of  plaintiff's  complaint,  and  aUo 
pleading  certain  affirmative  defenses,  based 
upon  the  statute  of  limitations,  and  that 
the  defendant  was  an  innocent  purchaser, 
etc.,  ending  with  a  prayer  for  the  dismissal 
of  the  suit,  and  such  other  relief  as  may  be 
meet  in  the  premises. 

The  case,  being  put  at  Issue,  was  contin- 
ued from  term  to  term  until  about  November, 
1917,  at  which  time  the  defendant  moved  to 
dismiss  tbe  same  for  want  of  prosecution. 
This  motion  seems  to  have  been  undisposed 
of;  and,  while  it  was  still  pending  before 
the  court,  and  on  September  11,  1918,  the 
plaintiff  came  in  by  the  Attorney  General, 


and  moved  for  a  dismissal  of  tbe  came,  with- 
out prejudice,  and  on  the  same  day  an  order 
was  filed  dismissing  the  canse^  ttom  whidi 
order  the  defendant  aitpeals. 

Edward  F.  Treadwell,  of  San  Francisco^ 
CaL,  and  John  L.  Rand,  of  Baker,  for  appel- 
lant 

J.  O.  Bailey,  Asst  Atty.  Oen.  (Gea  11. 
Brown,  Attar.  Gen,,  on  the  brief),  for  the 
Stata 

BENNETT,  J.  (after  stating  the  flicts  as 
above).  [1]  The  principal  question  presented 
In  the  case  is  as  to  whether  a  plaintlfr  may 
take  a  voluntary  nonsuit  under  tbe  provisions 
of  section  182,  L.  O.  L.,  made  applicable  to 
suits  In  equity  by  section  410,  U  O.  U,  after 
a  demurrer  has  been  filed  and  disposed  of. 
The  question  has  been  very  ably  and  exhaus- 
tively briefed  and  presented  by  tbe  attorneys 
on  each  side,  and  depends  entirely  upon  the 
construction  of  the  first  clause  of  section  182, 
reading  as  follows: 

"A  judgment  of  nonsuit  may  be  given  against 
the  plaintiff  as  provided  in  this  chapter— 1.  On 
motion  of  the  plaintiff,  at  any  time  before  trial, 
unless  a  counterclaim  has  been  pleaded  as  a  de- 
fense." 

It  is  strenuously  and  plausibly  urged  on 
behalf  of  defendant  that  the  hearing  upon 
the  demurrer  and  the  decision  thereon  was 
a  "trial"  of  an  Issue  of  law,  and  therefore 
terminated  the  right  to  a  voluntary  nonsuit 
under  said  clause,  and  Hume  v.  Woodruff,  29 
Or.  873,  38  Pac.  191,  and  Ferguson  v.  Ingle, 
38  Or.  43,  62  Pac.  760,  are  dted  to  support 
the  contention. 

The  plaintiff,  on  the  other  hand,  contends 
that  the  hearing  upon  a  demurrer  is  not 
a  "trial"  within  the  meaning  of  section  182, 
where  the  demurrer  Is  overruled  and  the  de- 
fendant answers,  thus  putting  the  case  at 
issue,  and  dtes  llutchlngs  v.  Royal  Bakery, 
60  Or.  48,  118  Pnc.  185,  to  sustain  the  con- 
tention upon  its  part 

It  seems  to  us  the  contention  of  the  plain- 
tiff must  be  sustained.  There  can  be  no 
doubt  under  our  statute  but  what  the  hearing 
upon  a  demurrer  la  some  sort  of  a  "trial." 
Section  109,  U  O.  L,  But  tbe  word  was  not 
used  in  that  sense  in  section  182,  L.  O.  L. 

Section  113,  Lk  O.  L.,  evidently  creates  and 
recognises  two  distinct  meanings  of  the  word 
"trial."  One  is  a  "trial"  of  an  Issue  of  law, 
and  the  other  Is  the  "trial"  of  an  Issue  of 
fact  That  these  two  classes  of  trials  are 
entirely  distinct  and  separate  things  is  very 
clear  by  reference  to  the  section  following. 
Section  114,  L.  O.  L.  They  are  tried  at 
different  times  by  separate  tribunals.  An 
issue  of  law  Is  tried  before  the  Judge,  and 
an  issue  of  fact  Is  ordinarily  tried  before  a 
Jury. 

In  other  words,  tbe  word  "trial"  as  de- 
fined in  the  Code,  covers  two  distinct  and 
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asparate  proceedings.  It  Is  Uke  many  other 
words  in  tbe  English  language,  wbld)  bave 
different  meanings,  and  are  sometiiiiee  nsed 
with  one  meaning  and  sometimes  wltb  tbe 
other.  Certiiinly,  tbe  Legislature  bad  some 
defbilte  period  In  the  litigation  In  mind  when 
the  rltcht  to  a  voluntary  nonsuit  sbould  be 
extinKulshed. 

Here,  then,  were  two  separate  ndjudica- 
tlons  to  which  tbe  word  "trial"  might  apply; 
one  a  preliminary  trial  by  the  court  of  an 
Issne  of  law,  and  one  a  trial  upon  tbe  mer- 
its before  a  jury.  The  question  Is,  To  which 
of  these  did  the  Legislature  refer  In  section 
ISil  This  question  we  must  solve  by  refer- 
ence to  the  rantest,  the  subject-matter,  and 
the  meaning  wltb  which  the  same  word 
"trial"  la  ui^  by  the  Legislature  in  other 
sections  of  the  Code. 

That  the  word  Is  nsed  in  the  sense  of  a 
final  trial  u[>on  the  merits  In  other  sections  of 
the  Oregon  Code  is  very  plain.  Section  45 
provides  that — 

"Tbe  court,  or  judge  thereof,  may  change  the 
place  of  triai."  etc. 

Section  46,  L.  O.  L.,  provides  that  this  mo- 
tion can  only  be  made  after  the  cause  Is 
at  issue  upon  a  question  of  fact.  So  it  is 
plain  that  the  word  "trial"  in  section  45, 
supra,  had  reference  only  to  tt>e  trial  of  a 
question  of  fact  upon  tbe  merits. 

Section  102,  U  O.  L.,  provides: 

"The  court  may,  at  any  time  before  trial,  in 
fiirthrrnnoe  of  justice,  *  *  •  allow  any 
pleading  or  proceeding  to  lie  amended  by  additig 
the  name  of  a  party,"  etc. 

It  seems  perfectly  clear  that  tbe  words 
*%efore  trial"  in  that  section  refer  to  a  trial 
upon  the  issues  of  fact  A  lilce  use  of  tbe 
word  is  ngiiln  made  in  section  105.  Indeed, 
In  subdivision  3  of  section  182,  the  word 
"trial"  is  used  three  dilTerent  times  by  the 
L«Ki»luture,  and  every  time  with  plain  refer- 
ence to  a  trial  on  tbe  merits. 

It  seems  to  me  ttiat  where  we  And  tbe 
same  word  "trial"  Is  used  so  frequently  In 
other  places  In  the  Code  and  even  in  the  same 
section,  and  always,  or  even  generally,  with 
entire  reference  to  a  trial  on  the  merits,  we 
may  reasonably  assume  it  uses  the  word  In 
this  instance  with  that  meaning. 

In  Warm  Springs  Irr.  Dist  v.  Padflc  Live 
Stock  Co.,  89  Or.  19.  22, 173  Pac.  266,  266,  this 
coart  had  occasion  to  define  the  meaning  of 
tbe  word,  as  used  at  still  another  place  in  the 
Code,  where  a  provision  Is  made  In  condemna- 
tion proceedings  for  tbe  fixing  of  a  reasonable 
attorney's  fee  by  the  court  at  the  "trlaL"  Mr. 
Justice  Bean,  delivering  tbe  opinion  of  tbe 
court,  said: 

"For  varions  pnrposes,  a  hearing  on  a  de- 
murrer is  a  trial,  and  so  is  the  hearing  on  the 
quMtion  of  attorney's  fee,  as  suggested  by  coun- 
sel ;  but  does  the  statute  mean  such  a  trial,  or 
does  it  mean  a  trial  of  the  subject-matter  of  the 
action?     Tbe  subject  of  the  litigation  is  the 
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damages  to  tbe  property  proposed  to  be  taken 
Hearing  on  demurrer,  attorney's  fee,  motion,  or 
trial  is  not  the  trial'  aa  to  the  snbji-ct  of  the 
litigation,  but  of  matters  merely  incident  to  and 
growing  out  of  the  otigatlon  of  the  subject-mat- 
ter nf  tbe  action. 

"When  the  lawmakers  provided  that  in  such 
a  proceeding  a  reasonable  attorney's  fee  should 
be  fixed  by  the  court  'at  the  trial'  it  is  apparent 
from  the  examination  of  the  whole  section  and 
of  all  tbe  provisions  for  proceedings  in  condem- 
nation that  they  bad  in  mind  tbe  main  or  final 
trial  of  the 


This  case  was  tried  in  banc,  and  tbe  defini- 
tion of  the  word  "trial,"  as  nsed  in  tbnt  sec- 
tion, was  concurred  in  by  every  member  of 
the  court 

In  Hume  v.  Woodruff,  supra,  Mr.  Chief 
Justice  Bean,  delivering  the  opinion  of  the 
court,  says: 

"An   issue  of  law  arises  upon   a  demurrer, 

*  *  *  and,  since  a  defendant  may  demur  up- 
on the  ground  'that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  suit' 

*  *  *  it  would  seem  to  follow  that  the  de- 
termination of  an  issue  presented  by  sarh  a  de- 
murrer is  a  'trial'  of  tbe  cause  within  the  mean- 
ing of  the  statute,  *  *  *  and,  as  a  conse- 
quence, that  sfter  the  disposition  thereof  a 
plaintiff  is  not  entitled  to  a  voluntary  nonsuit 
unless  by  leave  of  the  court  an  amended  com- 
plaint is  filed." 

In  that  case  that  question  was  really  not 
before  the  court  for  an  amended  complaint 
bad  been  filed,  and  the  court  held  that  under 
the  pleadings  actually  presented  the  platntUf 
did  have  a  right  to  the  voluntary   nonsuit 

In  Ferguson  v.  Ingle,  supra,  the  condition 
was  exactly  the  same,  and  again  the  cause 
was  reversed  because  a  voluntary  nonsuit 
had  been  refused  after  the  demurrer  had 
been  sustained,  and  an  amended  pleading 
bad  been  filed. 

In  Hutchlngs  v.  Royal  Bakery,  supra,  the 
defendant  filrti  a  demurrer,  which  was  over- 
ruled, as  in  this  case,  and  the  cause  came  on 
for  triai  before  a  Jury.  After  tbe  Jury  bad 
been  formed  and  several  witnesses  had  tes- 
tified, the  piuiutiff  moved  for  a  voluntary  tion- 
sult,  and  his  motion  was  allowed.  After 
a  very  careful  consideration  of  the  authori- 
ties by  Mr.  Justice  Bean,  this  action  was 
affirmed. 

In  that  case  there  was  a  dissent  by  Mr. 
Justice  McBride,  but  as  I  read  the  dissenting 
opinion,  it  was  bis  Judgment  also  that  the 
voluntary  nonsuit  could  be  taken  up  to  the 
time  of  the  commencement  of  the  trial  u|)on 
the  facts.  The  whole  court  was  apparently 
unanimous  that  It  did  not  end  wltb  the  hear- 
ing upon  the  demurrer,  which  had  been 
filed  and  disposed  of  in  that  case. 

Of  course,  if  the  plalntlfT  could  take  a 
voluntary  nonsuit  at  any  time  during  the 
trial  on  the  facts,  it  follows  by  stronger  rea- 
soning that  he  could  take  it  at  any  time  be- 
fore the  trial. 

It  is  true  tills  decision  was  In  an  action 
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at  law,  but  It  seems  nnder  section  404,  I<.  O. 
li.,  which  makes  section  1^  applicable  to 
equity  suits,  tbe  same  reasoning  must  apply. 
The  same  result  seems  to  have  been  reached 
by  the  entire  court  In  the  case  of  Currle  t. 
S.  P.  Co.,  23  Or.  400,  31  Pac.  064.  In  whldi 
the  action  had  been  commenced  In  the  jus- 
tice's court.  An  answer  had  been  filed,  and 
a  demurrer  to  the  answer,  which  was  sus- 
tained in  the  Justice's  court  The  case  was 
appealed  to  the  circuit  court,  and  there  It 
came  up  again,  and  the  demurrer  was  again 
argued  and  submitted.  Tb/^  circuit  court 
overruled  the  demurrer.  The  plalntifl  then 
filed  a  reply,  and  the  defendant  moved  to 
strike  out  the  reply,  thus  raising  still  another 
issue  of  law.  The  motion  was  denied,  and 
the  defendant  then  "demurred  to  the  reply," 
raising  a  third  issue  of  law.  There  was  a 
verdict  for  the  plalntlfT.  The  judgment  on 
tliis  verdict  was  reversed  on  appeal,  on  the 
ground  that  the  court  should  not  have  per- 
mitted the  filing  of  the  reply,  and  the  court 
remanded  the  case  for  a  trial  upon  the  Issues 
presented  by  the  conqtlaint  and  answer.  See 
same  case,  21  Or.  666,  28  Pac.  884.  When 
tiie  case  got  back  to  the  circuit  court,  and 
being  then  pending  upon  the  issues  of  fact, 
and  the  demurrer  to  defendant's  answer  still 
standing  as  overruled  by  the  court,  and  there 
being  no  amended  pleading  filed,  the  plaintiff 
moved  for  a  voluntary  nonsuit.  This  was 
allowed,  and  upon  a  second  appeal  the  Su- 
preme Court  held  that  the  motion  waS  not 
too  late.  Chief  Justice  Lord,  delivering  the 
opinion,  said: 

"The  Code  provides  that  a  nonsuit  can  be 
taken  by  the  plaintiff  at  any  time  before  trial, 
unless  a  counterclaim  has  been  pleaded  as  a  de- 
feose.  •  •  •  At  common  law  the  plaintiff 
might  take  a  nonsuit,  as  of  right,  at  an;  time 
in  the  progress  of  the  trial  he  might  prefer,  and 
thereby  reserve  to  himself  the  power  to  bring 
a  fresh  action  for  the  game  subject-matter ; 
and  this  right  continued  uutil  after  the  verdict 
was  rendered,  but  ended  with  the  entry  of  the 
judgment.  *  ♦  •  Nonsuits  are  classed  under 
two  divisions:  (1)  rnvoluntary,  as  when  order- 
ed by  the  court  against  the  plaintiff's  objection ; 
(2)  voluntary,  when  allowed  by  the  court  on  the 
plaintiff's  own  motion.  •  •  •  And  it  has 
been  uniformly  held  that  a  voluntary  nonsuit 
will  not  deprive  a  plaintiff  of  his  right  to  try 
the  case  a  second  time,  when,  with  more  favor- 
able conditions,  he  may  attain  greater  success 
than  in  the  first  case.  This  explains  why  non- 
suits are  so  frequent.  It  has  been  well  said 
that  a  'nonsuit  is  like  the  blowing  out  of  a  can- 
dle, which  a  man  at  his  own  pleasure  may  light 
again.'  •  •  •  While  there  is  some  difference 
in  the  practice  of  the  states,  in  many  it  la  pro- 
vided, as  in  Oregon,  that  a  nonsuit  may  be  tak- 
en at  any  time  before  the  trial.  As  the  case 
stood,  no  trial  had  been  had  when  the  nonsuit 
was  asked  by  the  plaintiff  and  allowed  by  the 
court  Black,  J.,  said  that,  "There  is  no  case 
which  decides  that  the  plaintiff  may  not  become 
nonsuited  on  his  own  motion,  or  that  he  may 
not  if  he  pleases,  discontinue  or  withdraw  'his 
action.'   *   *   •    Since   the   plaintiff  had   the 


right  to  take  a  nonsuit  so  as  to  prevent  an  ad- 
judication on  the  merits,  and  to  enable  him  to 
begin  over  again  if  hb  so  desired,  no  right  of 
the  defoidant  was  denied." 

If  Hume  V.  Woodruff  and  Ferguson  v. 
Ingle  are  inconsistent  with  these  opinions, 
they  should  be  considered,  it  seems,  as  over- 
ruled by  the  latest  decision  in  Hutchings  t. 
Royal  Bakery  Co.,  but  I  tlilnk  the  point  ac- 
tually decided  in  the  Hume  Case  and  in  the 
Ingle  Case,  and  the  logic  of  those  decisions, 
support  the  Hutchings  Case,  although  there 
Is  an  Intimation  by  way  of  dictum  In  the 
Humift  Case,  which  is,  perhaps,  to  the  con- 
trary. But  it  was  actually  decided  therein 
that  a  voluntary  motion  for  a  nonsuit  was 
permisdble  after  a  demurrer  had  been  filed 
and  passed  upon.  While  it  is  true  an  amend- 
ed pleading  in  a  cause  eliminates  the  orig- 
inal pleading,  yet  It  could  not  eliminate  the 
fact  that  there  had  been  a  trial,  of  an  Issue 
of  law  in  the  cause,  and  therefore,  if  the  stat- 
ute is  to  be  construed  as  prohibiting  a  vol- 
untary nonsuit,  unless  it  is  offered  before 
a  trial  upon  a  demurrer,  the  voluntary  non- 
suit would  be  logically  too  late,  after  such  an 
Issue  of  law  had  been  tried  and  disposed  of 
in  the  cause,  without  regard  to  the  amend- 
ment 

It  seems  to  me  also  that  the  fact  that  the 
meaning  of  the  word  "trial,"  as  applied  to  the 
decision  upon  the  merits,  is  one  of  cwomon 
use,  while  the  other  meaning,  as  applied  to 
the  hearing  upon  an  issue  of  law,  is  techni- 
cal and  unusual,  is  important  In  concluding 
as  to  the  sense  the  word  was  used  in  by  the 
Legislature. 

In  ordinary  language  we  speak  of  a 
"trial"  of  the  issues  of  fact,  and  of  a  "hear- 
ing" on  a  demurrer. 

Bouvler  defines  trial  as: 

"The  examination  before  a  competent  tribu- 
nal, according  to  the  laws  of  the  land,  of  the 
facts  put  In  issue  in  a  cause.  •  •  •  The  ex- 
amination of  the  matter  of  fact  in  issue  in  a 
cause.    The  dedsion  of  the  issue  of  fact" 

As  I  understand  it  the  bar  of  the  state 
has  always  in  actual  practice  recognized  and 
asserted  the  right  of  the  plaintiff  to  take  a 
voluntary  nonsuit  at  any  time  before  the 
trial  on  the  merits  commenced;  and  It  seems 
to  me  a  decision  to  the  contrary  would  revo- 
lutionize the  practice. 

In!  actual  practice  a  general  demurrer 
is  filed  in  nearly  every  case,  in  the  lower 
courts.  Sometimes  this  Is  done  because  tlie 
complaint  is  thought  to  be  really  defective; 
sometimes  because  an  inexiwrlenced  attorney 
wishes  to  save  upon  the  record  any  point 
which  may  subsequently  develop,  and  quite 
often  it  is  intended  as  an  appearance  to  pre- 
vent a  default  until  the  attorney  is  ready  to 
prepare  an  answer.  These  demurrers  are 
submitted  and  formally  passed  upon  by  the 
court,  either  with  or  without  argument  This 
occurs  at  tlie  very  commencement  of  the  case. 
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To  hold  that  the  submission  of  these  de- 
murrers and  the  decision  of  the  conrt  thereon 
terminates  the  right  to  a  volontary  nonsuit 
would  be  to  practically  destroy  that  right 
altogether  and  render  It  entirely  worthless 
to  the  plaintiff.  It  does  not  seem  to  me  that 
the  Legislature  could  have  intended  any 
such  result 

It  Is  not  necessary  in  this  case  to  decide 
what  would  be  the  rule  as  to  dismissal  If 
the  defendant  stood  upon  his  demurrer,  or 
if  the  demurrer  was  sustained,  and  the  plain- 
tiff did  not  amend.  But  we  hold  that  where 
in  a  suit  the  defendant  has  filed  a  demurrer, 
which  has  been  overruled,  and  the  defendant 
has  answered,  the  plaintiff  may  take  a  volun- 
tary nonsuit  as  a  matter  of  course  (there  be- 
ing no  counterclaim)  at  any  time  before  the 
trial  of  the  issues  ot  fact 

The  only  other  question  presented  in  the 
case  is  whether  or  not  the  defendant  had 
pleaded  such  a  counterclaim  as  would  pre- 
vent the  plaintiff  from  a  voluntary  dismissal 
of  the  case. 

[2]  The  <aly  affirmative  defenses  pleaded 
are  in  the  nature  of  laches,  estoppel,  and  ad- 
verse possession.  There  is  no  setting  up 
or  pleading  of  a  cloud  upon  the  title,  or 
an  adverse  claim  by  the  plaintiff.  In  that 
regard,  U  the  defendant  sought  to  take  ad- 
vantage of  any  such  adverse  claim,  he  would 
have  to  depend  upon  the  allegations  of  plain- 
tiff's complaint,  and  not  upon  the  allegations 
of  bis  own  pleading. 

Neither  was  there  any  prayer  to  have  any 
claim  upon  the  part  of  the  plaintiff  adjudi- 
cated, or  for  any  daim  of  affirmative  relief 
of  any  duiracter,  unless  that  should  be  im- 
plied from  the  general  equity  prayer. 

WhUe  the  affirmative  defenses  set  forth  in 
defendant's  pleading  might  perhaps  be  suffi- 
cient as  a  defense,  yet  they  were  not  sufficient, 
considered  independently  of  the  original  bUl, 
to  give  the  defendant  ground  for  affirmative 
relief. 

A  counterclaim  in  an  equity  suit  under 
our  practice  is  much  in  the  nature  of  a  cross- 
bill under  the  old  equity  practice,  and  in  such 
a  bill  the  defendant  could  not  rely  upon  the 
allegations  in  the  original  complaint 

'  "A  cross-bill  must'  be  as  complete  and  perfect 
as  an  original  bill,  and  must  be  good  within  it- 
self, not  relying  upon  reference  to  the  original 
biU  for  any  of  its  essential  averments."  IS 
Cye.  830,  sec.  F. 

So^  under  our  practice,  it  is  said  in  Le 
Clare  v.  Thlbault,  41  Or.  601,  608,  69  Pac. 
552,  655: 

■''An  answer  setting  up  a  connterdaim  mnsti 
contain  the  substantial  requisites  of  a  com- 
plaint and  allege  facta  which  legally  entitle 
the  defendant  to  recover  In  a  suit  instituted  by 
him  for  that  purpose  against  the  plaintiff ;  and, 
if' his  pleading  omits  any  allegation  that  would 
be  necessary  to  state  a  cause  of  suit  it  will  be 
vulnei^ble  to  a  demurrer  interposed  on  that 
grmnd."  •  > 


In  Templeton  v.  Cook,  69  Or.  813,  317,  138 
Pac.  230,  231,  it  is  said: 

"A  counterclaim  permissible  in  an  equity  case 
shall  be  one  upon  which  a  suit  might  be  main- 
tained by  the  defendant  against  the  plaintiff  in 
the  suit" 

In  Maffett  v.  Thompson,  32  Or.  646,  651, 
62  Pac.  565,  53  Pac.  854,  it  is  said: 

"In  so  far  as.it  was  designed  to  afford  affirm- 
ative relief,  the  connterdaim  here  provided  for 
takes  the  place  of  the  cross-bill  under  the  chan- 
cery practice  as  it  formerly  prevailed.  •  *  • 
Under  that  practice,  which  still  obtains  in  many 
Jurisdictions,  if  the  cross-bill  sets  up  matters 
purely  defensive,  and  prays  for  no  affirmative 
relief,  a  dismissal  of  the  original  bill  necessarily 
disposes  of  the  cross-bill  also." 

In  Dove  v.  Hayden,  5  Or.  500,  the  question 
here  presented  was  directly  before  the  court, 
and  the  conrt  said: 

"Hie  substantial  question  presented  by  the 
motion  to  dismiss  is  whether  any  connterdaim 
to  the  plaintiff's  cause  of  suit  is  set  up  in  the 
answer.  Unless  the  facts  there  alleged  consti- 
tute a  counterdaim,  the  Judgment  of  nonsuit 
on  the  motion  of  plaintiff  was  properly  granted. 
*  *  *  The  counterdaim,  therefore,  which 
the  defendant  is  authorized  to  interpose  must 
be  one  upon  which  a  suit  might  be  maintained 
by  the  defendant  against  the  plaintiff  in  the 
suit- 
In  Chance  v.  Carter,  81  Or.  229,  239,  158 
Pac.  947,  950,  it  is  said  by  Mr.  Justice  Har- 
ris: 

"Furthermrare,  while  the  answer  pleads 
enough  to  conform  to  a  spedai  provision  of  the 
statute  applicable  to  actions  in  ejectment  nev- 
ertheless the  pleading  doca  not,  strictly  speaking, 
set  forth  a  cause  of  action,  because,  if  the  new 
matter  stood  alone,  it  would  not  contain  all  the 
elements  necessary  for  a  cause  of  action;  nor 
would  the  new  matter  In  the  pleading  by  itself 
be  a  complete  statement  of  a  cause  of  suit.  Re- 
peated decisions  have  dedared  that  a  counter- 
claim must  be  complete  in  itsdf,  and  state  facts 
which  show  that  the  defendant  is  entitled  to 
recover  from  the  plaintiff  if  an  action  had  been 
instituted  for  that  purpose." 

Here,  upon  an  Inspection  of  the  answer,  It 
will  be  noticed  there  is  no  affirmative  al- 
legation whatever  that  the  state  of  Oregon 
was  asserting  or  making  any  claim  to  the 
land  In  question,  or  that  any  such  claim  was 
in  any  way  a  doud  upon  defendant's  title. 
Is  it  not  perfectiy  plain  that  if  the  defend- 
ant was  attempting  to  ask  affirmative  relief, 
upon  a  complaint  of  its  own,  in  a  suit  brought 
independentiy  by  it,  it  would  have  no  cause 
of  suit  whatsoever,  without  such  an  allega- 
tion? 

Then  when  we  apply  the  doctrine  presented 
by  Mr.  Justice  Harris  In  the  Carter  Case, 
and  so  universally  established,  tliat  a  coun- 
terclaim, like  a  cross-bill,  must  contain  every 
essential  element  of  the  defendant's  right  t6 
recover,  wfaidi  is  necessary  in  an  Independent 
suit.  Is  It  not  entirely  dear  that  there  was 
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no  coonterdalm  pleaded,  and  indeed  no  In- 
tention to  plead  a  counterclaim,  even  if  tbe 
answer  bad  been  in  other  respects  entirely 
sufficient?  In  this  regard  tbe  absence  of  a 
prayer  for  the  quieting  of  title,  or  the  settling 
of  any  adverse  claim,  Is  significant  Probably 
such  a  prayer  would  not  always  be  necessary 
if  ail  the  other  requisites  of  a  good  bill  In 
equity  were  present;  but  the  absence  of  such 
a  prayer  is  strong  evidence  that  there  was 
no  intention  to  plead  a  counterclaim,  and,  as 
it  seems  to  me.  a  sufficient  counterclaim  was 
in  fact  not  pleaded. 

In  passing  upon  the  case  we  liave  not  con- 
sidered the  question  of  whether  or  not  the 
defendunt  could  maintain  any  claim  for  af- 
firmative relief  against  tbe  state,  if  tbe  plead- 
ings In  that  regard  were  otherwise  sufficient. 
As  to  this,  there  is  at  least  very  grave  doubt, 
as  shown  in  the  opinion  of  Mr.  Justice  HAR- 
RIS, but  to  my  mind  it  is  so  clear  that  there 
was  DO  counterclaim  pleaded  a  decision  upon 
the  other  question  seems  unnecessury. 

It  Is  urged  that  the  dlsmlssiil  of  this  case 
works  a  hardship  upon  tbe  defendant,  since 
it  leaves  an  tmcertainty  In  regard  to  the  title 
to  all  of  that  large  tract  of  laud  Included  In 
the  first  complaint  and  not  Included  in  tbe 
second.  We  hardly  see  bow  tbe  condition  of 
the  defendunt,  in  that  regard,  can  be  any 
worse  than  it  would  have  been  If  the  original 
suit  hud  not  been  brought  in  tbe  first  place. 
Tbe  embarrassment,  if  any,  seems  to  arise 
from  tbe  fact  that  tbe  defendant  cannot, 
under  our  Constitution  and  laws,  bring  an 
independent  suit  against  tbe  state  to  adjudi- 
cate its  title.  But  this  is  a  matter  for  the  leg- 
islative power  of  the  state,  with  which  we 
cannot  interfere. 

The  Judgment  of  tbe  court  l>elow  should  be 
affirmed. 

HARRIS,  J.  I  concur  in  the  conclusion 
reached  by  Mr.  Justice  BE.NNETX;  but  I 
base  my  conclusion  upon  different  grounds 

On  April  10, 1914,  the  state  of  Oregon  com- 
menced this  suit  against  tbe  Padflc  Uve 
Stock  Company  for  the  avowed  purpose  of 
bringing  about  a  cancellation  of  deeds  cover- 
ing about  26,000  acres  of  land,  claiming  that 
the  land  bad  been  fraudulently  acquired  by 
"dummies."  On  May  2,  1014,  tbe  defendant 
demurred  to  tbe  complaint ;  and  subsequent- 
ly, on  December  SI,  1014,  the  court  overruled 
the  demurrer.  Afterwards,  on  February  fi, 
1915,  the  defendant  filed  an  answer  which, 
besides  admissions  and  denials,  affirmatively 
alleged  that  the  plaintiff  had  been  guilty  of 
laches,  that  tbe  defendant  was  a  bona  fide 
purchaser  for  value,  and  that  tbe  defendant 
was  and  had  been  in  adverse  possession  for 
more  than  10  years.  The  answer  concluded 
with  a  prayer  for  costs,  and  for  "such  other 
relief  as  may  be  meet  in  the  premises."  On 
June  7,  1015,  the  state  filed  a  reply  contain- 
ing admissions,  denials,  and  affirmative  al- 
legations, thus  completing  the  Issues. 


On  September  11,  1918,  the  state  moved 
for  a  dismissal  of  this  suit  "without  preju- 
dice" on  tbe  alleged  ground  that  state  offi- 
cials had  recently  discovered  that  "much  of 
the  land  involved  in  the  case  was  acquired 
by  forging  real  and  fictitious  persons'  signa- 
tures to  tbe  applications  and  deeds ;  and  the 
complaint  filed"  in  1914  was  not,  in  the  opin- 
ion of  counsel  for  the  state,  "broad  enough  to 
permit  the  introduction  of  evidence  of  such 
character,  and  therefore  it  became  necessary 
eitber  to  amend  said  complaint  or  to  file  a 
new  complaint,  and  in  order  to  prevent  delay 
of  filing  a  motion  for  permission  to  file  an 
amended  complaint,  it  was  deemed  advisable 
to  dismiss  the  present  suit  and  start  a  new 
suit."  The-  motion  was  allowed  by  the  court, 
and  the  suit  was  "dismissed  without  prejo- 
dire,"  and  subsequently  tbe  state  began  an- 
other suit,  attacking  the  deeds  to  about  19,- 
000  acres  of  the  26,000.  In  other  words, 
the  first  suit  attacks  tbe  paper  title  to  26.000 
acres  of  land;  while  the  second  suit  attacks 
the  paper  title  to  19.000  acres,  and  makes 
no  mention  of  tbe  remaining  7,000  acres  of 
land.  The  defendant  moved  to  set  aside  tbe 
order  of  dismissal,  and,  when  tbe  circuit 
court  overruled  tbe  motion,  the  defendant 
appealed. 

It  is  vigorously  contended  that  tbe  drcuit 
court'  was  without  lawful  authority  to  dis- 
miss the  suit  "without  prejudice"  because: 
(1)  there  had  been  a  trial :  and  (2)  the  defend- 
ant had  pleaded  a  counterclaim  in  ItB  answer. 
This  contention  is  based  upon  certain  sec- 
tions of  the  Code.  Section  182,  subdivision  I, 
L.  O.  Ln  provides  that  a  judgment  of  nonsuit 
may  be  given  against  the  plaintiff  "on  motion 
of  the  plaintiff,  at  any  time  before  trial,  un- 
less a  counterclaim  has  been  pleaded  as  a  de- 
fense." Section  410,  L.  O.  L.,  declares  tbat 
a  decree  dismissing  a  suit  may  be  given 
aRalnst  tbe  plaintiff  In  tbe  case  spedfled  In 
subdivision  1  of  section  182;  and  "such  de- 
cree Is  a  determination  of  the  suit,  but  Shall 
not  have  the  effect  to  bar  another  suit  for  the 
same  cause,  or  any  part  thereof."  Rel.vlng 
npon  the  holdings  In  Hume  v.  Woodmff,  28 
Or.  873,  38  Pac  191,  and  Ferguson  v.  Ingle, 
38  Or.  43,  62  Pac.  760,  the  defendant  argnes 
that  the  ruling  upon  the  demurrer  was  a  trial 
wltbln  tbe  meaning  of  section  182,  U  O.  L, 
and  within  the  meaning  of  the  term  "trial'* 
as  it  is  expressly  defined  In  section  113,  L.  O. 
L.  In  the  opinion  of  tbe  writer  the  state  can- 
not, because  of  its  status  as  a  sovereign,  be 
compelled  to  continue  the  litigation  against 
its  will :  and  consequently  It  is  utterly  Imma- 
terial whether  tbe  decision  upon  the  demur- 
rer was  or  was  not  a  trial  within  the  mean- 
ing of  sections  182  and  410,  L.  O.  U,  and  it 
is  likewise  immaterial  whether  tbe  answer 
does  or  does  not  contain  a  counterclaim  witli- 
Id  the  meaning  of  subdivision  1  of  sectioo 
182,  L.  O.  L. 

The  state  of  Oregon  is  a  sovereign,  and  be- 
cause of  that  f&ct  cannot  be  sued  In  ita  ows 
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courts  withoat  its  conseiit  Indeed,  the  state 
can  withdraw  Its  consent  after  it  bas  once 
given  it  State  ex  rel.  r.  Jomel,  38  La.  Ann. 
337,  830.  So  puissant  is  the  state,  and  so 
completely  immune  from  attack  In  Its  own 
courts  is  the  sovereign  state,  that  it  can  with- 
draw its  consent  and  by  that  act  alone  ter- 
minate a  pending  suit  against  it,  although 
such  suit  was  originally  begun  with  the  ex- 
press consent  of  the  state.  Tills  doctrine 
finds  concrete  illustration  In  Beers  v.  State  of 
Arkansas,  20  How.  627,  15  L.  Ed.  991.  An 
action  was  brought  In  a  circuit  court  of  the 
state  of  Arkansas  to  recover  the  interest  due 
on  certain  bonds  issued  by  the  state.  The 
state  Constitution  empowered  the  Legisla- 
ture to  provide  by  law  "in  what  courts,  and 
in  what  manner  suits  may  be  coinmeuced 
against  the  state."  Const.  1836,  art.  4,  §  22. 
In  pursuance  of  that  provision  of  the  Con- 
stitution a  law  was  passed  permitting  the 
prosecution  of  suits  against  the  state.  Act 
ing  upon  the  faith  of  that  law  the  action  was 
begun  in  the  circuit  court  on  Noveiul>er  21, 
1854;  but  afterwards,  on  Decetnber  7,  1854 
(Laws  Ark.,  1854-65,  p.  17),  while  the  action 
was  still  pending  in  the  circuit  court,  the 


The  Code  provides  that  In  addition  to  de- 
nials the  answer  may  contain  "a  statement 
of  any  new  matter  constituting  a  defense  or 
counterclaim"  (section  73,  L.  O.  L.);  and  the 
Code  also  states  that — 

"The  counterclaim  mentioned  in.  section  73 
must  be  one  existing  in  favor  of  a  defendant, 
and  against  a  plaintiff,  between  whnm  a  several 
judgment  might  be  bad  in  the  action.  •  •  •  " 
Section  74,  L.  O.  L. ;   lectioc  305,  L.  O.  Lb 

In  section  401,  L.  O.  L.,  we  read: 

"The  counterclaim  of  the  defendant  ahall  be 
one-  upon  which  a  suit  might  be  maintained  by 
tlie  defendant  against  the  plaintiff  in  the  sulC" 

A  counterclaim  In  equity  must  t>e  connected 
with  the  subject  of  the  suit,  and  contain 
such  an  averment  of  facts  as  to  authorize  the 
defendnnt  to  maintain  a  suit  thpi-eou  sKuiust 
the  plnintlff.  Le  Clare  v.  Tiiibault,  41  Or. 
601,  006,  68  Pac.  652 ;  Templeton  v.  Cook,  69 
Or.  313,  317,  138  Pac.  230.  Atttrroative  mat- 
ter pleaded  in  an  answer  may  t>e  either  de- 
fensive or  ottensive,  or  t)oth  dereusive  and  of- 
fensive. Griflln  v.  Jorgenson,  22  Minn.  92,  95; 
Haaland  v.  Miller,  67  Or.  346,  330,  130  I'ac.  9. 
If  the  answer  is  defensive  only,  and  does  not 


legislature  passed  a  statute  providing  that  i  ask  for  affirmative  relief,  a  dismissal  of  the 

complaint  carries  with  it  the  answer  and 
suit;  but  if  the  answer  contains  a  counter- 
claim within  the  meaning  of  the  Code  a  dis- 
missal of  Che  complaint,  as  distinguished 
from  a  dismissal  of  the  suit,  doesi  not  carry 
the  answer  with  it,  for  the  reason  that  a 
mere  dismis.sal  of  the  complaint  loaves  the 
case  to  be  determined  upon  the  counterclaim. 
MafTott  T.  Thompson,  32  Or.  540,  551.  62  Pae 
565.  53  Pac.  854;  Tokstad  v.  Daws,  68  Or.  90, 
136  Pac  844.  A  counterclaim  then,  within 
the  meaning  of  our  Code,  is  in  effect  a  suit 
prosecuted  by  the  defendant  against  the 
plaintiff. 

Turning  now  to  the  answer  Died  by  the  Pa- 
cific Live  Stock  Company,  it  will  be  seen  that 
all  the  affirmative  matter  operates  defensive- 
ly, while  some  of  It  serves,  not  only  as  a  de- 
fense, but  also  as  a  counterclaim,  and  to  the 
extent  that  such  new  matter  is  treated  as  a 
counterclaim  it  would,  if  sustained  by  the 
evidence,  terminate  in  a  decree  granting  af- 
firmative relief  to  the  company.  But  a  Judg- 
ment or  decree  cannot  be  rendered  against 
the  state  unless  there  Is  an  express  statute 
permitting  it.  People  v.  Miles,  56  Cal.  401, 
402;  People  v.  Dennlson,  84  N.  Y.  272,  281 ; 
State  V.  Arkansas  Brick  &  Mfg.  Company,  98 
Ark.  125.  185  S.  W.  843,  83  U  R.  A  (N.  S.) 
876.  In  effect,  the  state  asks  that  It  be  de- 
creed to  be  the  owner  of  the  land;  and  so^ 
also,  to  the  extent  that  the  answer  is  treated 
as  a  counterclaim,  assuming  that  a  counter- 
claim  is  sufficiently  pleaded,  the  company 
asks  that  it  be  decreed  to  be  the  owner  of 
the  land.  Stated  in  broad  terms,  a  citizen 
when  sued  by  the  state  can  plead  whatever 
will  operate  to  defeat  the  daim  of  the  state; 
but  a  pure  ooonterdalm  cannot  be  pleaded 


in  all  suits  brought  to  enforce  the  collection 
of  any  bonds  Issued  by  the  state  such  bonds 
should  be  filed  In  the  office  of  the  clerk,  and 
vpoa  failure  to  ffie  the  bonds  at  a  designated 
time  the  court  was  required  to  dismiss  the 
snlt.  The  holder  of  the  bonds  involved  In  the 
suit  against  the  state  of  Arkansas  refused  to 
file  them,  and  thereupon  the  suit  was  dismiss- 
ed. In  the  coarse  of  its  opinion  the  Supreme 
Court  of  the  United  States  nsed  this  lan- 
guage: 

"It  is  an  established  principle  of  jurtspra- 
dence  In  all  civilized  nations  that  the  sovereign 
cannot  be  sued  in  its  own  courts,  or  in  any 
other,  without  its  consent  and  permission ;  but 
it  may,  if  it  thinks  proper,  waive  this  privilege, 
and  permit  itself  to  be  made  a  defendant  in  a 
suit  by  individuals,  or  by  another  state.  And  as 
this  permission  is  altogether  voluntary  on  the 
part  of  the  sovereignty,  it  follows  that  it  may 
prescribe  the  terms  and  conditions  on  which 
it  consents  to  be  sued,  and  the  manner  in  which 
the  suit  shall  be  conducted,  and  may  withdraw 
its  consent  whenever  It  may  suppoes  that  justice 
to  the  public  requires  it." 

Again,  In  the  same  opinion,  the  conrt  said: 

"Nor  can  this  court  Inquire  whether  the  law 
operated  hardly  or  unjustly  upon  the  parties 
whose  suits  were  then  pending.  That  was  a 
question  for  the  consideration  of  the  Legisla- 
ture. They  might  have  repealed  the  prior  law 
altogether,  and  put  an  end  to  the  Jurisdiction 
of  their  courts  in  suits  against  the  state,  if 
they  had  thought  proper  to  do  so,  or  prescribe 
new  conditions  upon  which  the  suits  might  still 
be  allowed  to  proceed." 

The  broad  doctrines  announced  In  Beers  t. 
Arkansas  are  recognized  and  followed  in 
State  V.  Bank  of  Tennessee,  62  Tenn.  0  Baxt) 
896.  390,  406. 
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and  proeecnted  to  a  decree  or  judgment 
against  the  state  unless  the  state  has  given 
Its  conseut  to  the  rendition  of  an  affirmative 
judgment  for  money  or  an  altlrmatlve  decree 
for  relief  against  the  state,  for  the  reason 
that  the  prosecution  of  the  counterclaim  to  an 
aflBrmatlve  decree  or  judgment  for  the  de- 
fendant vrould  be  equivalent  to  prosecuting  a 
suit  against  the  state.  Holmes  v.  State,  100 
Ala.  291,  294,  14  South.  61;  Industrial  School 
V.  Reynolds,  143  Ala.  679,  42  South.  114; 
People  V.  Miles,  66  Gal.  401;  State  ▼.  Gaines, 
46  La.  Ajon.  431,  16  South.  174;  State  v. 
Leckie,  14  Liu  Ann.  636;  State  v.  Bait  & 
Ohio  B.  B.  Ca,  84  Md.  344,  874;  Auditor 
General  v.  Bay  County,  106  Mich.  662,  64  N. 
W.  670;  ApUn  v.  Grand  Traverse  County,  73 
Mich.  182,  41  N.  W.  223, 16  Am.  St.  Kep.  576; 
People  V.  Corner,  59  Hun,  299, 12  N.  1.  Supp. 
936  (affirmed  in  128  N.  Y.  640,  29  N.  B.  147); 
State  V.  Corbin  &  Stone,  16  S.  C.  533,  643; 
Borden  v.  Houston,  2  Tex.  594;  Bates  v.  The 
KepubUc,  2  Tex.  616. 

In  this  Jurladlctlon  the  distinctions  between 
actions  at  law  and  suits  in  equity  are  pre- 
served. The  term  "counterclaim"  as  defined, 
by  our  Code  Includes,  not  only  "recoupment," 
but  also  "set-off."  Bliss  on  Code  Pleading 
(3d  Kd.)  §8  367,  370;  Krausse  v.  Greenfield, 
61  Or.  502,  506, 123  Pac.  392,  Ann.  Cas.  1914B, 
115,  and  it  Is  possible  that  in  an  action  at 
law  a  citizen  can,  when  sued  by  the  state, 
plead  a  counterclaim  amounting  to  a  set-off 
as  well  as  a  counterclaim  amounting  to  a  re- 
coupment for  the  purpose  of  preventing  the 
state  from  obtaining  a  judgment  against  him, 
although  he  cannot,  on  the  basis  of  that  coun- 
terclaim, secure  an  affirmative  judgment 
against  thei  state.  Ho>vever,  it  is  not  neces- 
sary to  attempt  to  decide  whether  the  citizen 
can  plead  what  Is  technically  known  as  a  set- 
off against  a  money  demand;  nor  need  we  en- 
deavor to  determine  bow  far  a  set-off  can  be 
used,  if  available  at  all. 

This  is  a  suit  in  equity,'  and  If  the  litiga- 
tion were  between  individuals  the  decree  as 
to  any  given  acre  of  land  would  either  be 
wholly  for  the  plaintiff  or  wholly  for  the  de- 
fendant, or  possibly  a  dismissal  and  a  denial 
of  relief  entirely.  The  court  cannot  grant  the 
company  affirmative  relief  unless  that  iiellef 
is  based  upon  its  counterclaim,  assuming,  that 
the  answer  sufficiently  pleads  a  counterclaim, 
and  the  defendant  cannot  plead  such  a  coun- 
terclaim unless  the  state  has  consented  to  the 
];H:osecution  of  a'  suit  against  It.  The  Con- 
stitution expressly  provides  that — 

"Provision  may  be  made  by  general  law  for 
bringing  suit  against  the  state,  as  to  all  liabil- 
ities originating  after  or  existing  at  the  time 
of  the  adoption  of  this  Constitution."  Article 
4,  J  24. 

.If  it  be  assumed  that  the  answer  contains 
a  counterclaim,  and  if  it  be  fnrUier  assumed 
that  the  assumed  counterclaim  embraces  a 
"ilability"  within  the  meaning  of  the  Con^ 
stitation,  nevertheless  the  Legislature  has  not 


enacted  any  law  permitting  the  prosecution 
of  on  action  or  suit  against  the  state  in  Its 
own  courts ;  and  h«ice  if  the  state  has  con- 
sented at  all  it  is  only  an  implied  consent  de- 
rived from  the  fact  that  the  state  itself  be- 
gan a  suit.  Although  the  state  cannot  be 
sued  without  a  law  i>ermitting  such  suit,  yet 
no  statute  is  necessary  to  enable  the  state  to 
Institute  a  suit  (State  ex  rel.  v.  Dunlway,  63 
Or.  556,  559,  128  Pac.  853),  and  while  it  is 
true  that  the  state,  when  it  comes  into  court, 
must  in  the  main  follow  the  same  procedure 
which  an  ordinary  suitor  is  required  to  ob- 
serve, nevertheless  this  general  statement  is 
subject  to  the  qualification  that  there  is  at 
all  times  present  the  fundamental  principle 
that  the  state  cannot  be  sued  without  Its  con- 
sent. State  ex  rel.  v.  Holgate,  107  Minn.  71, 
119  N.  W.  792.  Inuntinlty  firom  suit  is  a  pre- 
rogative rl^t  of  the  sovereign;  sections  182 
and  410,  It.  O.  L.,  are  general  statutes  which 
do  not  expressly  name  the  state ;  and  before 
it  can  be  said  that  the  state  has  surrendered 
Ito  high  prerogative  it  ought  to  be  made  ex- 
pressly to  appear,  or  at  least  by  clear  and 
necessary  implication,  that  the  general  stat- 
ute relinquishes  the  prerogative.  People  v. 
Miles,  66  Cal.  401;  People  v.  Dennlson,  84  N. 
Y.  272,  280;  State  v.  Arkansas  Brick  &  Mfff. 
Company,  98  Ark.  126,  136  S.  W.  843,  33  U 
R.  A.  (N.  S.)  376;  Raymond  v.  State,  54  Miss. 
562,  28  Am.  Rep.  382;  Industrial  School  r. 
Reynolds,  143  Ala.  579,  685,  42  South.  114: 
State  V.  Bait.  &  CHiio  B.  R.  Co.,  34  Md.  844. 
374;  ChevalUer's  Adm'r  v.  State,  10  Tex.  815. 
See,  also.  State  Land  Board  v.  Lee,  84  Ot. 
431,  434.  165  Pac.  372.  Nor  does  the  state 
abandon  Its  sovereign  prerogative  and  im- 
pliedly consent  to  being  sued  when  it  Insti- 
tutes a  suit  in  its  own  behalf.  People  v.  Den- 
nlson, 84  N.  Y.  272,  2)S2.  In  most  of  its  Im- 
portant features  the  case  of  Moore  v.  Tate,  8T 
Tenn.  725,  11  S.  W.  935,  10  Am.  St  Rep.  712, 
closely  resembles  the  case  presented  here; 
and  the  reasoning  employed  here  and  the  con- 
clusion reached  here  completely  harmonise 
with  the  reasoning  and  conclusion  reached 
in  that  precedent 

The  following  adjudications  give  addition- 
al support  to  the  doctrine  that  an  affirmatire- 
ly  operating  judgment  or  decree  cannot  be 
rendered  against  a  state  unless  permission 
is  expressly  given  by.  statute;  United  States 
V.  Bckford,  6  Wajl.  484,  18  L.  Ed.  920;  De 
Groot  V.  United  States,  6  Wall.  419,  431, 18  L. 
Ed.  700 ;  Reeslde  v.  Walker,  U  How.  272,  13 
L.  Ed.  693 ;  United  States  v.  Warren,  12  OkL 
350,  71  Pac.  685.        . 

This  suit  was  commenced  by  the  constitut- 
ed authorities  of  the  state,  and  by  analogy  to 
the  rule  applied  in  Beers  ▼.  Arkansas,  20 
How.  627,  15  L.  Ed.  991,  the  same  constl^ 
tuted  authorities  may  withdraw  the  suit,  in 
the  absence  of  a  statute  expressly  naming  the 
state,  or  at  least  by  necessary  implloatimi 
naming  it,  as  one  of  the  parties  who  cannot 
be  granted  a  voluntary  Judgment  of  nonsBlt 
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Tbe  statute  wbidi  prevents  a  volnntair  Jiidg- 
ment  of  nonsnlt  before  trial  or  after  a  conn- 
terclaim  has  been  pleaded  does  not  expressly 
or  by  neceisaary  Implication  name  tbe  state; 
and  hence  there  is  no  statute  denying  to  the 
court  Jurisdiction  to  dismiss  this  suit.  The 
Constitution  delegated  to  tbe  Legislature  au- 
thority TO  consent  to  the  prosecution  of  suits 
against  the  state,  and  the  very  language  of 
the  organic  act  contemplates  express  legisla- 
tion. The  Legislature  has  not  expressly  con- 
sented ;  the  Governor  and  Attorney  General 
cannot,  by  their  act  In  bringing  this  suit,  im- 
pUedly  do  what  the  Constitution  indicates 
dxall,  if  done  at  all,  be  expressly  done  by  its 
sole  agents  for  that  purpose,  the  lawmakers. 

There  are  a  few  adjudications  which  In 
varying  degrees  differ  from  the  conclusion  ex- 
pressed here;  but  as  the  writer  reads  them, 
those  few  adjudications  fail  to  give  full  rec- 
ognition to  the  controlling  and  all-pervading 
principle  tliat  lies  at  the  very  foundation  of 
sovereignty. 

Of  course,  if  the  state  institutes  a  suit  in 
equity  and  prosecutes  it  to  a  finality  and 
the  suit  terminates  in  a  dismissal  after  a 
trial  on  the  merits,  the  state,  to  the  same  ex- 
tent as  an  individual,  would  be  barred  from 
maintaining  a  second  suit. 

The  decree  of  dismissal  should  be  affirmed. 

BURNETT,  J.  (dissenting).  On  April  14, 
1914,  the  state  of  Oregon  as  plalntlfC  filed  in 
the  circuit  court  for  Harney  county  its  com- 
plaint, whereby  it  sought  to  set  aside  some 
sales  of  state  lands  in  sections  16  and  SQ, 
to  which  the  defendant  had  acquired  title 
by  mesne  conveyances,  the  ground  for  suit 
being  to  the  effect  that  the  original  purchas- 
er acquired  title  to  the  lands  by  means  of 
false  and  fraudulent  applications,  the  par- 
ticulars of  which  are  related  in  the  com- 
plaint. The  prayer  was  that  the  conveyanc- 
es be  set  aside,  that  the  lands  be  declared  to 
be  the  property  of  the  plaintiff,  and  that  the 
defendant,  Pacific  Live  Stock  Company,  be  re- 
quired to  convey  the  lands  to  the  state.  On 
May  2,  1914,  tbe  defendant  demurred  to  the 
complaint  on  various  grounds  stated,  among 
others,  that  the  complaint  does  not  state 
facts  suCQclent  to  constitute  a  cause  of  suit 
against  the  defendant.  After  an  oral  argu- 
ment before  the  court  on  the  issue  of  law 
thus  involved,  this  demurrer  was  overruled 
on  December  31,  1914.  The  defendant  was 
dllowed  40  days  within  which  to  file  Its  an- 
swer, and  on  February  5,  1915,  it  did  file  an 
answer,  denying  all  the  allegations  of  fraud 
and  setting  up  laches  of  the  plaintiff,  death 
of  tbe  defendant's  grantors  and  predeces- 
sors In  interest,  whereby  it  bad  become  im- 
possible to  obtain  thdr  testimony  in  sup- 
port of  the  defendant's  title,  and  further  al- 
leged that  it  had  acquired  the  property  in 
good  faith,  for  a  valuable  consideration,  and 
without  any  knowledge  or  information  con- 
cerning any  fraud  in  its  original  acquisition 


from  the  state.:  It  further  stated'that  tHe 
defendant   had  l>een   in   iiossession'  of  the  ' 
property    openly,  •  notorionsly,     exclusively, 
and  uninterruptedly  for  more  than  10  years 
prior  to  May  22,  1903;  that  neither  the  state 
of  Oregon  nor  its  grantors  had  been  seized  _ 
or  ijossessed  of  any  of  said  premises  within '' 
10  years  prior  to  Uiat  date,  and  it  also  al- 
leged that  for  more  than  10  years  before . 
May  22,  1903,  And  ever  since  that  time  the 
defendant  has  been  in  the  open,  notorious, 
exclusive,   and  uninterrupted  possession  of 
the  property  and  the  whole  thereof,  claim- 
ing the  same  adversely  to  the  plaintiff  and 
to  all  the  world,  and  possessing  the  same 
under  a  claim  of  right,  without  any  inter- 
ruption, whereby  it  had  acquired  title  by 
prescription  as  against  tbe  state  of  Or^on. 
The  prayer  appended  to  the  answer  reads 
thus: 

"Wherefore  said  defendant  prays  that  said 
plaintlfi  take  nothing  by  its  suit,  and  that  de- 
fendant recover  its  costs  herein  expended,  and 
have  such  other  relief  as  may  be  meet  in  the 
premises." 

On  April  6,  1915,  the  plaintiff  filed  its  mo- 
tion to  make  certain  allegations  in  the  an- 
swer more  definite  and  certain,  but  this  mo- 
tion was  overruled,  and  thereafter,  on  June 
7,  1915,  tbe  plaintiff  filed  its  reply.  The 
case  stood  thus  until  September  11,  191&, 
when  there  was  entered  an  order  dated 
August  24,  1918,  reading  as  follows: 

"Now  at  this  time  this  matter  coming  on  the 
motion  of  George  M.  Brown,  Attorney  General, 
and  J.  O.  Bailey,  Assistant  Attorney  General, 
representing  the  state  of  Oregon,  for  an  order 
dismissing  tbe  suit  heretofore,  and  in  1914,  in- 
stituted by  the  state  of  Oregon  against  the  Pa- 
cific Live  Stock  Company,  and  it  appearing  to 
the  court  that  no  afiSrmatlve  relief  is  asked  by 
defendant  in  its  answer,  now,  therefore,  it  ia 
ordered  that  said  suit  be,  and  the  same  is,  here- 
by dismissed  without  prejudice." 

On  September  23,  1918,  the  defendant 
moved  the  court  to  set  aside  and  vacate  its 
order  of  August  24,  1918,  entered  September 
11th  of  that  year,  and  the  motion  was  heard 
and  submitted  on  September  30,  1018,  where- 
upon the  circuit  court  entered  the  following 
order: 

"In  the  alrave-entitled  cause  the  plaintiff  bav-  . 
ing  moved  the  coort  to  dismiss  the  said  suit 
without  prejudice,  and  said  motion  having  been 
granted,  now,  therefore,  it  ia  hereby  adjudged 
that  said  suit  be  dismissed  without  prejudice  and 
that  defendant  recover  its  costs  of  suit  herein 
expended,  taxed  at  $10.50." 

From  this  last  order  tbe  defendant  ap- 
peals. 

The  following  sections  of  Lord's  Oregon 
Laws  are  here  set  down  as  affecting  the 
matters  involved: 

"Section  410.  A  decree  dismissing  a  suit  may 
be  given  against  tbe  plaintiff  in  any  of  the  cases 
specified  in  subdivisions  1,  2,  and  S  of  section 
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182,  except  tb«  last  dame  of  mdi  anbdiviaion 
8.  Such  decree  fa  •  determination  of  the  auit, 
but  eliall  not  liave  tlie  effect  to  bar  another  auit 
for  the  aame  cauae,  or  any  part  thereof." 

"See.  182.  A  judgment  of  nonauit  mar  be 
Civen  axainat  the  plaintjfi  aa  provided  in  thia 
chapter— 

"1.  On  motion  of  the  plaintiff,  at  any  time 
before  trial,  iinloae  a  coanterdaiin  haa  been 
pleaded  aa  a  defense; 

"2.  On  motion  of  either  party,  npon  the  writ- 
ten  consent  of  the  other  filed  with  the  clerk; 

"8.  On  motion  of  the  defendant,  whrn  the  ac- 
tion la  called  for  trial,  and  the  plaintiff  tails  to 
appear,  or  when  after  the  trial  has  begun,  and 
before  the  final  submission  of  the  cause,  the 
plaintiff  abandons  it,  or  when  upon  the  trial  the 
plaintiff  faila  to  prove  a  cauae  sufficient  to  be 
submitted  to  the  Jury."  • 

"Sec.  109.  Issues  arise  upon  the  pleadinm 
when  a  fact  or  conclusion  of  law  is  maintained 
by  the  one  party  and  controverted  by  the  otlier. 
They  are  of  two  kinda— 

"1.  Of  law ;  and, 

"2.  Of  fa<t 

"Sec.  110.  An  issne  of  law  arises  npon  a  do- 
mnrrrr  to  the  rom  plaint,  answer,  or  reply,  or 
to  some  part  thereof." 

"Sec.  112.  Issues  both  of  law  and  of  fact 
may  arise  npon  different  parts  of  the  pleadings 
in  the  same  action.  In  such  cases  the  issues 
of  law  shall  be  first  tried,  unless  the  court  other- 
wise direct. 

"Sec.  113.  A  trisl  is  the  judicial  examination 
of  the  issues  between  the  partiea,  whether  they 
be  issues  of  Isw  or  of  fact." 

In  addition  to  the  Issues  of  law  arising 
npon  demurrer  It  may  be  stated  that  an  is- 
sue of  law  arises  also  npon  a  motion  for 
Judgment  on  the  pleadings,  nnder  section 
79,  L.  O.  L.,  or  for  a  Judgment  notwith- 
standing the  verdict,  nnder  section  202.  It 
Is  witblu  the  legislative  power  to  rouke  a 
definition  of  its  own  of  any  term  used  in 
Its  enactments.  The  statute  declares  a  trial 
to  be  a  Judicial  .examination  of  issues, 
whether  they  be  of  law  or  fact,  and  we  are 
concluded  by  this  definition.  We  cannot  In- 
vent one  of  our  own  or  be  bound  by  those 
of  tbe  lexicographers.  Hence,  when  the 
court  In  the  exercise  of  its  Judicial  func- 
tion examtiied  and  decided  the  Issue  of  law 
arising  upon  the  demurrer  to  the  complaint, 
tbere  was  a  trial  within  tbe  meaning  of  tbe 
statute.  The  motion  for  voluntary  nonsuit 
at  any  time  after  tills  trial  was  too  late,  be- 
cause section  182,  made  applicable  to  suits 
In  equity  by  section  410,  says  that  It  must 
be  "at  any  time  before  trial,"  If  tbe  nonsuit 
Is  to  be  granted  on  the  motion  of  tbe  plain- 
tiff. The  language  used  In  this  section  does 
not  make  any  distinction  between  the  kinds 
of  trial,  whether  they  be  upon  issues  of  law 
or  of  fact.  Whichever  it  be.  It  forecloses 
tbe  right  to  take  a  voluntary  nonsuit. 
Hume  V.  Woodruff,  26  Or.  873,  38  Pac.  191; 
Ferguson  v.  Ingle,  38  Or.  43,  62  Pac.  760. 

Section  101,  U  O.  L.  reads  thus: 

"After  the  decision  npon  a  demurrer,  if  it 
be  overruled,  and  it  appears  that  such  demurrer 


was  interpoaed  In  good  faith,  Hm  eonrt  may  in 
its  discretion  allow  the  party  to  plead  over 
upon  such  terms  aa  may  be  proper.  If  the  de- 
murrer be  austained,  the  court  may. in  its  dis- 
cretion allow  the  party  to  amend  the  pleading 
demurred  to^  niton  such  ttona  as  may  bo 
proper." 

In  Alley  ▼.  Nott,  111  V.  8.  472,  4  Sup.  Ct. 
495,  28  L.  Ed.  491,  the  Supreme  Court  of  the 
United  States  bud  under  consideration  tlie 
question  of  whether  a  cause  could  be  remov- 
ed from  tbe  courts  of  the  state  of  Nenr 
York  to  tbe  federal  court.  The  federal  stat* 
ute  In  force  at  tbe  time  required  that  the 
petition  for  removal  should  be  filed  "before 
or  at  the  term  at  which  said  cause  could 
be  first  tried,  and  before  the  trial  thereof." 
Act  Cong.  March  3.  1875,  e  137,  {  3,  18  Stat. 
471.  The  Code  of  New  York  is  substantiully 
like  ours,  Including  the  provision  that  upon 
the  decision  of  a  demurrer  tbe  court  in  im 
discretion  may  allow  the  party  in  fault  to 
plead  anew  or  amend  on  such  terms  as  may 
be  Just.  Tbe  defendants  had  demurred  to 
the  complaint,  and  their  demurrers  were 
overruled.  They  then  appealed,  but  after- 
wards withdrew  their  appeals  and  their  de- 
murrers, filed  answers,  and  at  this  stage  of 
tlie  litigation  applied  for  tbe  removal  of  the 
suit  to  tbe  federal  court.  Speaking  of  this 
situation  the  Supreme  Court  of  the  United 
States,  through  Mr.  Chief  Justice  Walte, 
used  this  language: 

"A  demurrer  to  a  complaint  becanae  it  does 
not  atate  facta  aufficient  to  constitute  a  cause 
of  action  is  equivalent  to  a  general  demurrer  to 
a  declaration  at  common  law,  and  raises  an 
iaaue  which,  when  tried,  will  finally  dispose  of 
the  case  as  stated  in  the  complalut,  on  its  mer- 
its, unli-88  leave  to  amend  or  plead  over  is  grant- 
ed. The  trial  of  such  an  issue  is  the  trial  of  the 
cause  as  a  cause,  and  not  the  settlement  of  a 
mere  matter  of  form  in  proceeding.  There  can 
be  no  other  trial  except  at  the  discredon  of  the 
court,  and  if  final  judgment  ia  entered  on  the 
demurrer,  it  will  be  a  fiual  determination  of  the 
rights  of  the  parties  which  can  l>e  pleaded  in 
bur  to  any  other  suit  for  the  aame  cause  of 
action.  Under  such  circumstances,  the  trial  of 
an  Issue  raised  by  a  demurrer  which  involves 
tbe  merits  of  the  action  is,  in  our  opinion,  a 
trial  of  the  action  within  the  meaning  of  the 
act  of  March  3,  18T5.  •  •  •  The  situation  of 
the  case  at  this  time,  for  the  purposes  of  re- 
moval, was  precisely  the  same  as  it  would  t>a 
if  the  trial,  instead  of  being  on  an  iasue  of  law 
invoivuig  the  merits,  bad  been  on  an  issue  of 
fact  to  the  jury,  and  the  court  had,  in  its  di»> 
cretion,  sllowed  a  new  trial  after  verdict.  We 
can  hardly  believe  it  would  be  claimed  that  a 
removal  could  be  had  in  the  last  cose,  and,  in 
our  opinion,  it  cannot  in  the  first." 

In  Walker  v.  Maronda,  16  N.  D.  63.  106 
N.  W.  296,  the  statute  affecting  Justice's 
courts  provided  that  "the  court  may  at  any 
time  before  trial,  on  motion,  change  the 
place  of  trial"  (Rev.  Codes  1899,  i  6652)  in 
certain  cases.  Like  ours,  tbe  Code  of  that 
state  declared  that — 
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"A  trtal  ia  the  Jndldal  examination  of  the 
taanes  between  the  parties,  whether  they  are  ia- 
■nes  of  law  or  of  fact"  (section  6419). 

The  Supreme  Court  there  held  that  the 
bearing  and  determination  of  the  Issne  of 
law  raised  by  a  demurrer  to  the  complaint 
In  a  Justice's  court  Is  a  trial,  so  that  it  Is 
too  late  after  the  decision  on  the  demurrer 
for  a  -party  to  apply  for  a  change  of  venue. 

An  InstmctlTe,  well-considered  case  is  that 
of  Goldtree  t.  Spreckels,  135  Cat.  666,  67 
Pac.  1091,  where  It  was  held  that,  where  a 
complaint  contains  three  alleged  causes  of 
action,  and  defendant  demurs  thereto,  and 
the  demurrer  Is  sustained  as  to  two  of  the 
cases  and  overruled  as  to  the  third,  and  de- 
fendant answers  the  third  cause  of  action, 
and  plaintlflT  dismisses  as  to  it,  and  does 
not  amend  his  complaint,  there  is  a  trial,  and 
he  cannot  afterwards  dismiss  the  entire  ac- 
tion, but  judgment  may  be  rendered  for  de- 
fendants as  to  the  Issues  raised  by  de- 
murrer. 

The  case  of  Warm  Springs  Irr.  Diet  ▼. 
Pacific  Live  Stock  Co.,  89  Or.  19,  173  Pac. 
265,  was  an  Instance  in  which  plaintiff 
was  proceeding  In  eminent  domain  to  con- 
demn certain  realty  belonging  to  the  defend- 
ant. The  latter  had  answered  and  claimed 
an  attorney  fee  under  the  condemnation 
statute  This  presented  a  question  of  fact, 
and  could  be  determined  only  at  a  trial  of 
the  fact,  but  the  court  permitted  the  plaintiff 
to  dismiss  its  suit  without  prejudice.  This, 
of  course,  forestalled  a  trial  of  the  issne  of 
fact,  and  necessarily  the  court  arrived  at 
the  conclusion  that  an  attorney  fee  was  not 
allowable.  There  was  no  trial  whatever, 
and  no  stage  of  the  litigation  at  which  an 
attorney  fee  could  be  allowed,  and  hence  the 
nonsuit  was  taken  before  trial.  The  case  Is 
not  an  authority  for  the  doctrine  that  trial 
In  any  place  mentioned  in  the  Code  means 
only  the  trial  of  an  issue  of  fact.  The  lan- 
guage of  Mr.  Chief  .Justice  Walte  in  Alley  v. 
Nott,  supra,  disposes  of  the  statement,  not 
necessary  from  the  decision  of  the  Warm 
Springs  Irr.  District  Case,  that  hearing  on  a 
demurrer  is  merely  Incidental  to  the  action. 
A  general  demurrer  does.  Indeed,  go  to  the 
merits  of  the  case  on  a  question  of  law. 
Neither  can  we  be  bound  by  the  sloven- 
ly practice  that  may  have  grown  up  In  some 
'  parts  of  the  state  that  a  demurrer  can  be 
Interposed  merely  for  the  purpose  of  delay. 
The  statute  expressly  makes  the  right  to 
plead  over  or  answer  depend  upon  whether 
or  not  the  demurrer  was  Interposed  In  good 
fUth.  It  Is  a  condition  upon  which  alone 
the  court  la  authorized  to  grant  the  desired 
permission. 

Beferenoe  to  the  original  records  on  file 
In  this  court  in  Cnrrie  v.  Southern  Pac.  Co., 
21  Or.  568,  28  Pac.  884,  shows  that  the 
statement  of  Carrie  v.  Southern  Pacific  Com- 
pany, fonnd  In  23  Or.  400,  31  Pac.  964.  is 
not  altogether  accurate.    In  the  latter  opin- 


ion the  case  is  stated  as  If  the  Issues  of  law 
were  all  presented  by  motion,  whereas  In  fact 
there  were  demurrers  to  the  separate  answers 
of  the  defendant  In  a  Justice's  court.  But, 
however  that  may  be,  the  court  held  In  sub- 
stance in  the  second  opinion  that  the  effect 
of  the  reversal  on  appeal  to  this  court  was 
to  return  the  cause  to  the  circuit  court  for 
a  trial  de  novo,  putting  the  litigation  into  the 
same  condition  In  the  drcnlt  court  as  If  no 
Judicial  action  had  been  taken.  That  this 
construction  of  the  opinion  in  the  Cnrrie 
Case  is  right  is  shown  by  this  language  of 
Mr.  Chief  Justice  Lord: 

"There  had  been  a  mistake,  as  this  court  held, 
but  when  the  judgment  wai  reversed  and  the 
cause  remanded,  it  stood  on  the  docket  as  though 
DO  proceedings  bad  been  had  therein.  It  was 
there  precisely  for  trial  de  novo  as  It  came  from 
the  Justice's  court,  and  the  plaintiff  could  ei- 
ther take  a  nonsuit  or  take  the  consequences  of 
any  further  proceedings." 

The  true  meaning  of  this  language  is  that 
on  account  of  an  erroneous  ruling  in  the  cir- 
cuit court  there  had  been  not  a  trial,  but  a 
mistrial,  and  when  this  was  set  adde  the 
case  was  left  as  if  there  had  l>een  no  trial, 
so  that  upon  the  reasoning  of  Mr.  Chief  Jns- 
tlce  Lord  the  case  is  only  an  authority  to 
the  effect  that  there  had  been  no  trial  to 
prevent  the  taking  of  a  nonsuit.  It  is  true 
that  Hutchings  v.  Royal  Bakery,  60  Or.  48, 
118  Pac.  185,  ignores  the  fact  that  there  had 
been  a  demurrer  heard  and  determined  be- 
fore the  voluntary  nonsuit  was  permitted. 
This  is  the  only  case  in  the  decisions  of  this 
court  which  apparently  supports  the  doc- 
trine that  a  nonsuit  can  be  taken  after  the 
trial  involved  in  the  decision  of  a  general 
demurrer.  It  Should  be  disregarded  as 
against  the  weight  of  authority,  including 
the  express  language  of  the  Code. 

It  is  argued  that  for  the  purposes  of  non- 
suit the  term  "trial"  must  be  restricted  to 
the  trial  of  an  issue  of  fact  and  It  Is  urged 
that  sections  45  and  46,  L.  O.  L.,  relating  to 
the  change  of  place  of  trial,  uphold  this 
doctrine.  Changes  of  venue  In  actions  at 
law  usually  are  made  because  the  action 
was  commenced  in  the  wrong  county,  or  to 
subserve  the  convenience  of  parties  and  wit- 
nesses, or  to  avoid  prejudice  of  the  inhab- 
itants or  of  the  trial  Judge.  L.  O.  L.  {  45. 
An  action  must  be  at  Issue  on  a  question  of 
fact  (section  46),  but  the  change  of  venue  In 
a  snit  most  be  made  before  the  answer  Is 
filed  (section  397).  To  change  the  place  of 
trial  of  an  issue  of  fact  does  not  make  the 
examination  and  decision  of  an  issue  of  law 
any  less  a  trlaL  The  sections  mentioned 
contain  nothing  infringing  upon  or  differen- 
tiating the  definition  of  "trial"  as  found  In 
section  182,  and  section  46  says  that  the 
change  of  place  of  trial  shall  not  be  allowed 
in  any  action  "nntll  after  the  cause  Is  at 
issue  on  a  question  of  fact  only."  It  cer- 
tainly cannot  be  that  after  the  place  of 
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trlftl  bad  been  changed  In  any  Instance  a 
party  would  be  precluded  from  moying  the 
court  tor  a  Judgment  on  the  pleadings  or 
for  a  judgment  notwithstanding  tbe  verdict, 
both  of  which  clearly  present  issues  of  law 
which  must  be  tried  by  the  court.  Tbe  place 
where  it  is  conducted  is  not  one  of  the  ele- 
ments of  the  definition  of  trial,  and  the  is- 
sue to  be  tried,  whether  of  law  or  fact,  may 
arise,  especially  in  a  suit,  after  the  ctuknge 
of  Taiue.  ' 

It  is  clear  from  the  weight  of  authority, 
as  well  as  from  the  express  provision  of  tbe 
Code,  that  the  hearing  and  decision  of  the 
OQUrt  on  a  general  demurrer  constitute  a 
triaL  It  remains  to  determine  whether  the 
state,  as  a  voluntary  litigant,  is  exempt  from 
any  of  the  rules  of  procedure  which  it  has 
prescribed  through  the  legislative  depart- 
ment of  the  government  It  is  manifest  that 
without  its  permission  the  state  cannot  be 
sued  in  any  court,  for  this  would  be  an  in- 
fringement of  its  sovereignty.  But  there  is 
a  distinction  to  be  drawn  between  the  asser- 
tion of  a  claim  against  the  state  without  its 
consent  and  tbe  application  in  behalf  of  a 
defendant  of  the  rules  of  procedure  which 
the  state  itself  has  adopted.  In  tbe  latter 
instance  there  is  no  impairment  of  tbe  sov- 
ereignty of  the  state.  It  is  only  a  recogni- 
tion of  tbe  sovereign  act  of  tbe  state  em- 
bodied in  its  legislation.  Most  of  the  cases 
cited  by  Mr.  Justice  Harris  in  support  of 
his  conclusion  that  this  case  must  be  deter- 
mined without  reference  to  whether  or  not 
there  was  a  trial  within  the  meaning  of  our 
Code  are  instances  where  the  consent  of  the 
state  to  be  sued  was  Mrlthdrawn  by  subse- 
quent legislation.  For  example,  State  ex 
rel.  v.  Jurael,  38  La.  Ann.  33T,  depended  up- 
on the  withdrawal  of  the  right  to  sue  the 
state  by  a  new  Constitution  and  legislation 
in  pursuance  thereof.  Before  the  adoption 
of  this  Constitution  and  laws  mentioned, 
there  was  a  right  to  sue  the  state,  but  the 
court  there  held  that  the  legislation  in  ques- 
tion took  it  away.  In  Beers  v.  Arkansas,  20 
How.  627,  15  L.  Ed.  991,  the  state  had  allow- 
ed itself  to  be  sued,  and  an  action  was  com- 
menced on  certain  state  bonds.  While  the 
litigation  was  pending  the  Legislature  pass- 
ed a  law  requiring  such  bonds  to  t)e  d^>osited 
in  court  under  penalty  of  the  dismissal  of 
tbe  action,  and  tliis  was  held  to  be  a  valid 
exercise  of  the  legislative  power  amounting 
to  a  limitation  upon  the  state's  previous 
consent  to  be  sued.  In  State  v.  Bank  of 
Tennessee,  62  Tenn.  (3  Baxt)  395,  the  with- 
drawal of  the  state's  consent  to  be  sued  was 
by  legislative  enactment.  These  cases  do 
not  bold  that,  in  the  absence  of  further  leg- 
islation, it  is  not  bound  by  its  own  rules  of 
procedure  when  it  institutes  an  action  or 
suit  They  only  teach  what  we  all  agree 
Tipon,  that  tbe  state  cannot  be  sued  without 
its  consent,  and  that  the  legislative  branch 


of  the  government  may  withdraw  that  con- 
sent 

In  United  States  ▼.  Diamond  Coal  tk  Coke 
Co.,  254  Fed.  266,  16&  a  C.  A.  554.  ;<udge 
Sanborn  states  the  principle  thus: 

"The  equitable  claims  of  a  nation  or  a  ■■tat* 
appeal  to  the  conscience  of  a  chancellor  with 
the  same,  but  with  no  greater  or  less  foroei 
than  would  those  of  a  private  citisen  under 
like  drcumstances,  and,  barring  the  effect  of 
mere  delay,  they  are  judicable  in  a  court  of 
chancery,  to  whose  jurisdiction  the  nation  or 
state  voluntarily  submits  them,  by  every  prin- 
dple  and  rule  of  equity  applicable  to  the  rights 
of  a  private  citizen  under  similar  drcum- 
stances." 

State  ex  rel.  v.  Kennedy,  60  Neb.  300,  83 
N.  W.  87,  was  a  case  of  quo  warranto  be- 
tween the  appointees  of  tbe  Governor  of  the 
state  and  those  of  tbe  mayor  for  fire  com- 
missioners of  the  city  of  Omaha.  The  con- 
tention was  that  when  the  Governor's  ap- 
pointees were  attacked  it  was  in  effect  an 
action  against  the  state.  Speaking  about 
this,  quoting  from  tbe  syllabus,  tbe  court 
said: 

"When  a  state  invokes  the  judgment  of  a 
court  for  any  purpose,  it  lays  aside  its  sover- 
eignty and  consents  to  be  bound  by  the  deci- 
sion of  the  court  whether  such  decision  be  fa- 
vorable or  adverse.  Courts  possess  a  porticn 
of  the  sovereign  power;  they  are  authorized  by 
tbe  Constitution  to  decide  l>etween  htigants; 
and  authority  to  decide  implies,  always,  power 
to  make  their  judgments  effective." 

State  V.  Cloudt  (Tex.  Civ.  App.)  84  S.  W. 
415,  was  an  instance  where  the  state  of 
Texas  sued  the  defendant  for  taxes  on  some 
land.  He  pleaded  in  imr  a  Judgment  In  an 
action  by  tbe  state  against  his  predecessor 
in  interest  for  taxes  on  tbe  same  land,  which 
was  settled  by  compromise,  giving  the  state 
a  Judgment  for  half  of  its  then  claim.  Her« 
follows  an  excerpt  from  tbe  opinion: 

"When  a  state  appears  as  a  party  to  a  snit 
she  voluntarily  casts  off  the  robes  of  her  aofftr- 
eignty,  and  stands  before  the  bar  of  a  court  of 
ber  own  creation  in  the  same  attitude  as  an  in- 
dividual litigant;  and  ber  rights  are  determined 
and  fixed  by  the  same  principles  of  law  and 
equity,  and  a  judgment  for  or  against  her  must 
be  given  the  same  effect  as  would  have  been 
given  it  bad  it  I>een  rendered  in  a  case  between 
private  individuals." 

In  King  V.  Harris.  134 -Ark.  S37,  203  S.  W. 
847,  the  plaintiff,  claiming  as  bdr  of  S.  8. 
Smith,  deceased,  brought  ejectment  against 
the  occupant  of  the  land  in  question,  wliidi 
was  formerly  owned  by  Smith.  The  state 
Intervened  and  answered,  setting  up  some 
escheat  proceedings  whereby  It  claimed  tlie 
land.  One  of  the  defendants  was  a  former 
administrator  of  Smith's  estate.  Anotha 
was  tenant  of  the  state  of  Arkansas  und» 
agreement  with  tbe  prosecuting  attorn^. 
The  trial  court  dismissed  tbe  action  on  tbe 
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ground  that  It  was  substantially  one  against 
the  state.    The  opinion  uses  this  language: 

"The  state  has  in  effect  become  a  party  plain- 
tiff [defendant]  to  this  litigation,  and  the  court 
should  not  thereafter  have  dismissed  the  com- 
plaint for  the  reason  assigned ;  i.  e.,  that  it  was 
a  suit  against  the  state.  The  state's  sovereignty 
is  in  no  manner  involved  in  this  litigation.  At 
its  own  election  and  through  its  prosecuting  at- 
torney it  became  a  party  to  private  litigation, 
which  involved  the  title  to  a  tract  of  land  which 
had  been  owned  by  appellant's  ancestor  at  the 
time  of  his  ancestor's  death." 

While  in  the  case  before  It  the  court  de- 
clined to  review  the  escheat  proceedings  un- 
der whidi  the  state  claimed,  it  held  that  as 
the  claimant  had  challenged  their  regularity 
in  opposition  to  the  state's  Intervention  be 
was  entitled  to  a  trial  of  the  Issue  thus  Join- 
ed. As  narrated  In  Port  Royal  &  A.  Ry.  Co. 
y.  South  Carolina  (C.  C.)  60  Fed.  552,  the 
state  of  South  Carolina  began  a  suit  In  its 
state  court  against  the  company.  The  cause 
■was  removed  to  the  federal  court,  where  the 
company  filed  its  cross-bill.  Service  of  pro- 
cess was  made  upon  the  Attorney  General  of 
the  state.  On  a  motion  to  set  aside  the 
service  and  dismiss  the  cross-bill  because  it 
amounted  to  a  suit  against  the  state,  the 
conrt  said: 

"A  sovereign  state  cannot  be  forced  into  coart 
against  her  consent;  but  a  cross-bill  presup- 
poses that  the  plaintiff  is  already  in  court  right- 
fully, and  when  the  state  comes  into  court  of 
her  own  accord,  and  invokes  its  aid,  'she  Is, 
of  course,  bound  by  all  the  rules  established  for 
the  administration  of  justice  between  individu- 
als.' *  *  *  As  by  her  own  volition  she  Is 
already  in  court,  and  as^  the  cross-bill  is  but  a 
part  of  the  defense  to  her  suit,  ancillary  to  and 
dependent  upon  it,  we  hold  that  she  has  by  her 
own  act  subjected  herself  to  all  the  rules  es- 
tablished for  the  administration  of  justice  be- 
tween individuals,  and  must  make  her  defense 
to  this  cross-bill." 

This  case  is  dted  with  approval  in  United 
States  T.  Devereur,  90  Fed.  182,  32  O.  C.  A. 
664.  United  States  v.  Beebee  (C.  C.)  17  Fed. 
80,  was  a  suit  to  set  aside  some  land  patents 
on  ttie  ground-  that  they  were  obtained  by 
fraud.     The  syllabus  reads  thus: 

"Lapse  of  time  may  be  a  sufficient  defense  to 
a  suit  instituted  in  the  name  of  the  United 
States.  When  the  government  becomes  a  party 
to  a  salt  in  its  courts,  it  is  bound  by  the  same 
principles  that  govern-  individuals.  When  the 
United  States  voluntarily  appears  in  a  court  of 
justice,  it  at  the  same  time  voluntarily  submits 
to  the  law,  and  places  itself  upon  an  equality 
with  other  litigants." 

Brundage  v.  Knox,  279  111.  450,  117  N.  B. 
123,  was  an  Instance  where  the  plaintiff  su- 
ing for  the  state  of  Illinois  as  its  attorney 
general,  charged  the  defendants  with  ap- 
propriating parts  of  the  bed  of  Lake  Michi- 
gan by  erecting  thereon  certain  structures. 
Knox  filed  a  cross-bill,  claiming  the  land  as 


an  accretion  to  his  upland,  and  prayed  that 
his  title  be  quieted.  The  foUowlng  is  an  ex- 
tract  from  the  syllabus: 

"The  constitutional  provisions  exempting  the 
state  from  suit  are  substantially  based  on  the 
doctrine  of  the  common  law,  and  rest  upon  pub- 
lic policy,  but  where  the  state  is  the  complain- 
ant a  defendant  will  not  be  prevented  from  fil- 
ing a  CTOss-biU." 

In  the  course  of  Its  opinion  the  court 
quotes  with  approval  from  26  Am.  &  Eng. 
Enc.  U  (2d    Bd.)  492: 

"A  state,  when  it  brings  a  suit  against  dti- 
zens  or  other  parties,  accepts  all  the  conditions 
that  affect  ordinary  suitors,  except  that  no  af- 
firmative judgment,  as  for  the  payment  of  costs, 
can  be  had  against  it." 

In  State  v.  Moore.  77  W.  Va.  325,  87  S.  B. 
367,  the  state  of  West  Virginia  had  sued  for 
some  land  claimed  by  the  defendants.  There 
were  no  costs  or  disbursements  decreed 
against  the  defendants  on  appeal,  but  after 
the  return  of  the  cause  to  the  circuit  court 
that  court  rendered  an  additional  judgment 
against  them  for  costs  and  disbursements, 
and  they  brought  a  bill  of  review  to  correct 
the  Judgment  Answering  the  contention 
that  this  was  a  suit  against  the  state,  the 
conrt  said: 

"It  would  be  a  strange  doctrine,  and  one 
fraught  with  wonderful  consequences,  if  In  con- 
struing section  35  of  article  6  of  our  Constitu- 
tion we  were  obliged  to  hold  that  where  the 
state  herself  sues,  and  Invokes  the  aid  of  her 
courts  in  maintaining  her  rights,  a  humble  citi- 
zen thus  haled  into  court  can  never  have  the 
errors  in  decrees  in  her  favor  corrected  by  bill 
of  review  or  by  appellate  process." 

In  Commonwealth  r.  Helm,  163  Ey.  69, 
173  S.  W.  S89,  the  conrt  held : 

"It  may  also  be  confidently  affirmed  that,  when 
the  commonwealth  comes  into  court  to  prosecute 
a  suit,  it  occopies,  in  the  absence  of  some  con- 
trolling statute  on  the  subject,  the  attitude  of 
any  other  litigant,  and  is  subject  to  the  same 
rules  of  practice  and  procedure." 

Commonwealth  v.  Barker,  126  Ky.  200,  103 
S.  W.  303,  la  authority  for  allowing  a  de-. 
fendant  to  set  up  a  counterclaim  against  the 
state's  money  demand,  although  be  could  not 
have  sued  the  state  upon  It  by  an  original^ 
suit 

The  Judiciary  Is  a  department  of  the  gov- 
ernment having  dignity  and  sanction  equal, 
to  that  of  any  other  branch  of  the  govern- 
ment It  Is  bound  by  the  rules  of  procedure' 
established  by  legislation  for  the  control  of 
litigation  before  It  When  the  state,  operat- 
ing through  its  administrative  or  executive 
department,  voluntarily  appears  in  court, 
seeking  the  aid  of  the  judiciary  for  the  en- 
forcement of  Its  proprietary  rights,  it  must 
be  bound  by  the  procedure  prescribed  for  any 
other  litigant.  It  cannot  select  part  of  that 
procedure  and  ignore  the  rest    Equal  and 
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exact  Justice  requires  tbat  a  court  should 
treat  all  litigants  alike  under  tbe  same  dr- 
cumstances.  It  Is  not  accurate  to  say  tbat 
In  sucb  cases  the  state  Is  bound  merely  "In 
the  main"  by  tbe  rules  of  procedure.  Sucb 
a  statement  Is  not  characterized  by  tbat  pre- 
cision which  should  be  used  in  Judicial  ut- 
terances. Moreover,  the  declaration  that  "a 
Judgnient  or  decree  cannot  be  rendered 
against  the  state  unless  there  Is  an  express 
statute  permitting  it"  is  too  general  in  its 
scope.  Having  come  into  court  and  chal- 
lenged the  defendant  to  a  trial  of  an  issue, 
the  stute,  like  any  other  litigant,  must  sub- 
mit to  the  decision  of  Its  Judicial  depart- 
ment, and  the  defendant.  In  common  with 
the  state,  is  entitled  to  a  determination  of 
the  issue  which  will  be  binding  on  both  par- 
ties. To  say  without  restriction  or  qunllflca- 
tlon  that  no  Judgment  or  decree  can  be  ren- 
dered against  the  state  unless  there  is  an 
express  statute  permitting  it  would  be  to 
assume  that  no  matter  what  litigation  tbe 
executive  department  might  Institute,  there 
never  could  be  a  determination  thereof 
which  could  be  pleaded  in  bar  against  a  sub- 
sequent suit  for  tbe  same  purpose.  It  would 
be  to  deny  to  the  defendant  the  equal  pro- 
tection of  the  laws  and  subject  It  to  the 
caprice  of  every  succeeding  state  administra- 
tion. 

People  V.  Miles,  56  Cal.  401,  was  an  action 
by  the  state  on  a  building  bond  given  by 
contractors  who  built  the  prison  at  Folsora. 
The  court  there  Indeed  held  that  the  defend- 
ant could  not  obtain  an  affirmative  Judgment 
against  the  state,  but  on  rehearing  held  that 
a  Judgment  should  be  directed  for  the  de- 
fendant against  the  state  to  the  etTect  tbat 
the  "plalntllT  has  no  cause  of  action  against 
the  defendants  or  either  of  them,"  hut  with- 
out costs.  In  United  States  v.  Warren,  12 
Okl.  S-V).  71  Pac.  685,  it  was  held  that  when 
tbe  United  Stxites  sues.  It  waives  exemption 
80  far  as  to  let  In  a  set-off  to  the  extent  of 
its  demand,  but  no  further,  and  Judgment 
was  directed  to  the  effect  that  the  United 
States  take  nothing  by  its  action.  In  the 
case  of  The  Siren,  7  Wall.  152,  19  L.  Ed.  129, 
Mr.  Justice  Field  used  this  language: 

"But  although  direct  suits  cannot  be  main- 
talni-d  against  tbe  United  States,  or  against 
thf'Ir  property,  yet,  when  the  United  States 
institute  a  suit,  they  waive  their  exemption  so 
far  as  to  allow  a  presentatloD  by  the  defendant 
of  set-offs,  legal  and  equitable,  to  tbe  extent 
of  the  demand  made  or  property  claimed,  and 
when  tbey  prneeed  in  rem,  they  open  to  consid- 
eration aU  claims  and  equities  in  regard  to  the 


property  libeled.  They  then  stand  in  such  pro- 
ceedings, with  reference  to  the  rights  of  the  de- 
fendants or  claimants,  precisely  as  private  suit- 
ors,  except  that  they  are  exempt  from  costs 
and  from  affirmative  relief  against  them,  be- 
yond the  demand  or  property  in  controversy." 

It  is  dear  that  there  was  ■  trial  on  tbe 
general  demurrer  to  the  complaint:  tbat  the 
state,  as  it  came  voluntarily  into  court  as  a 
suitor,  is  bound  by  tbe  rules  of  procedure 
which  Itself  has  prescribed,  the  same  as  any 
other  Utigunt;  tbat  this  is  not  an  Infringe- 
ment of  Its  sovereignty,  but  in  obedience  to 
its  sovereign  mandate  as  expressed  in  its 
laws;  tbat  when  It  Institutes  litigation 
against  the  defendant  it  is  bound  by  its  own 
rules,  and  it  follows  that  the  court  may  ren- 
der a  decision  on  tbe  Issues  formed  which 
will  bind,  not  only  the  defendant,  but  also 
the  state  as  a  plaiutiff,  and,  finally,  that 
since  there  has  been  a  trial,  the  plaintiff, 
like  any  other  litigant,  was  too  late  In  its 
aiipllcutlon  for  a  voluntary  nonsuit.  To 
hold  otherwise  would  be  to  give  to  the  ad- 
ministrative depurtment  tbe  authority  to 
withdraw  the  consent  of  the  state  at  pleas- 
ure either  partially  or  wholly  without  refer- 
ence to  the  statute  which  governs  all  alike 
and  without  reference  to  its  being  a  legis- 
lative question.  It  is  not  within  tbe  elec- 
tion of  tbe  administrative  department  to 
clulra  the  benefits  of  part  of  the  procedure 
established  by  tbe  Code  and  reject  the  re- 
mulnder,  for  the  law  of  the  land  binds  all 
departments  of  tbe  state  and  all  litigants 
alike.  If  the  state  as  a  suitor  may  ignore 
part  of  its  own  procedure,  it  may  Ignore  It 
all,  and  seize  any  realty  to  which  it  had  ti- 
tle at  any  time  either  by  administrative  ac- 
tion or  by  the  declaration  of  martial  law, 
suspending  civil  process. 

For  these  reasons,  1  dissent  from  the  con- 
clusion reached  by  Mr.  Justice  BENNETT 
re8pe<-ting  the  question  of  trial  and  its  pre-  , 
ventlon  of  a  voluntary  nonsuit,  and  from 
the  statement  of  Mr.  Justice  HARRIS  that 
the  state  is  bound  only  in  the  main  by  the 
rules  of  procedure,  and  that  an  express  stat- 
ute is  required  to  support  a  Judgment  or 
decree  against  the  state. 

The  state,  like  any  other  litigant,  ought 
to  be  compelled  to  try  Its  cause  on  the  merits 
without  unreasonable  delay,  and  not  be  al- 
lowed to  split  its  cause  of  suit,  urging  part 
and  holding  back  the  rest  u  a  menace  to 
the  defendant. 

BENSON,  J„  concurs  in  this  dissent. 
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INTERNATIONAL  SMELTING  CO.  T. 
TOOELE  COUNTY.    (No.  8332.) 

(Supreme  Court  of  Utah.     July  2,  1910.) 

Taxatioit    «=»1  17— Constitution  al   Pbovi- 
8I0NS— Propertt  Taxablb-'Rioht  of  Eia> 
NXNT  Domain. 
The  naked  right  of  eminent  domain  posaeM- 
ed  by  a  smelter  company  and  used  in  connection 
with  its  right  to  operate  Its  smelter,  being  such 
a  right  as  cannot  be  transferred,  sold,  or  mort- 
gaged  as  other  property,  and  which  can  only 
be  enjoyed  after  complying  with  the  require- 
ments of  Comp.  TiBws  1017,  I  73.S0,  subd.  13, 
giving  it  such  right,  is  not  such  a  franchise  as 
is  subject  to  taxation  witliin  Const,  art.  IS, 
12.1. 

Appeal  fropi  (District  Court,  Tooele  County; 
Wm.  H.  Braniel,  Judge. 

Action  by  the  International  Smelting  Com- 
piiny  against  Tooele  County  to  recover  taxes 
paid  under  protest.  From  JudKnient  for 
plaintiff,  defendant  appeals.    Attlrmed. 

James  T.  Hammond  and  F.  C.  Loofbonrow, 
both  of  Rait  Lake  City,  for  appellant 

Van  Cott,  Riter  &  Farusworth,  of  Salt  Lake 
City,  for  respondent. 

OIDBON,  3.  This  action  was  brought  to  re- 
cover taxes  paid  under  protest  The  case  was 
submitted  upon  an  agreed  statement  of  facts. 
The  court  adopted  the  facts  thus  sttpniated 
and  made  conclusions  of  law  In  favor  of  the 
plaintiff.  Judgment  was  entered  allowing 
plaintiff  the  amount  claimed.  From  that 
Judgment  the  defendant,  Tooele  county, 
appeals. 

From  the  stipulated  facts,  the  admitted 
allegations  of  the  complaint  and  the  aillrma- 
tive  allegations  of  the  answer,  which  are  not 
denied.  It  appears  that  the  plaintiff  Is  a  cor- 
poration organized  under  the  laws  of  Mon- 
tana, and  owns  and  operates,  and  did  own  and 
operate  during  the  year  1017,  a  smelter  in 
Toode  county,  this  state;  that  the  plaintiff 
bad  complied  with  all  the  requirements  of 
the  laws  of  this  state  necessary  to  authorize 
a  foreign  corporation  to  do  business  within 
the  state;  that,  as  required,  the  board  of 
directors  had  adoiJted  a  resolution  accepting 
the  provisions  of  the  Constitution  of  Utah, 
designating  a  resident  agent  upon  whom  pro- 
cess could  be  served  and  naming  Salt  Lake 
City,  Salt  Lake  county,  as  the  principal  place 
of  business  In  this  state;  that  on  or  about 
May  1,  1917,  the  assessor  of  Tooele  county 
assessed  for  general  tax  purposes  for  thut 
year  "improvements,  machinery,  stock  on 
band,  and  office  equipment"  of  the  plaintiff; 
tbat  during  the  said  month  of  May  the  same 
officer  made  the  further  assessment  for  tax- 


>  Black  Roek  Mining  Co.  v.  Tlngey,  Si  Utah.  S6>, 
98  Pac.  UO.  2S  U  R.  A.  (N.  8.)  2ES,  in  Am.  St  Rep. 
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atlon  against  the  plaintiff  in  these  words, 
"Franchise  $50,000.00;"  that  the  assessment 
roll  of  defendant  county  contained  a  notation 
or  statement  that  the  same  was  made  at  the 
request  of  the  county  assessor  to  cover  in- 
tangible assets.  It  also  appears  that  the  as- 
sessment of  said  franchise  was  in  due  time 
protested  by  plaintiff  to  the  county  board  of 
equalization  of  said  Tooele  county  as  being 
irregular  and  unauthorized  by  law;  that 
said  protest  was  overruled  and  denied,  and 
the  tax  upon  said  alleged  franchise  was  there- 
upon fixed  at  the  sura  of  S750 ;  that  In  Sep- 
tember, 1917,  payment  of  said  tax  was  de- 
manded by  the  county  treasurer  of  Tooele 
county,  and  said  treasurer  threatened,  unless 
paid,  to  sell  the  property  of  plaintiff ;  that  on 
the  30th  day  of  November.  1917,  and  pursuant 
to  such  demand  and  threat  the  plaintiff  paid 
the  tax  under  protest,  and  such  fact  was 
noted  by  the  county  treasurer  upon  his  rec- 
ord. It  further  likewise  appears  that  Tooele 
county  has  less  than  20,000  population;  that 
the  smelter  owned  and  operated  by  the  plain- 
tiff is  not  situated  within  one  mile  of  any  in- 
corporated city  or  town ;  that  the  plaintiff 
bad  acquired  the  right  to  operate,  by  pur- 
chase, or  option  to  purchase,  or  easement,  at 
least  75  per  cent  of  the  value  of  land  acreage 
owned  by  persons  or  corporations  situated 
within  a  radius  of  four  miles  of  its  said  smel- 
ter, including  the  right  for  the  discharge  and 
natural  distribution  of  smoke^  fumes  and  dust 
produced  by  the  operation  of  such  works ; 
that  the  plaintiff  by  this  means  acquired  the 
right  of  eminent  domain,  but  had  never  ex- 
ercised such  right 

It  is  the  contention  of  appellant  that  the 
right  of  eminent  domain  granted  to  the  re- 
spondent under  the  section  of  the  statute 
hereinafter  referred  to  Is  such  a  franchise  as 
is  taxable  under  the  Constitution  and  laws  of 
this  state;  that  for  the  purposes  of  tasatl<Ni 
the  situs  of  such  franchise  is  In  Tooele 
county.  On  the  part  of  respondent  it  is  con- 
tended that  the  mere  right  or  power  of  emi- 
nent domain,  to  be  used  in  connection  with 
Its  right  to  operate  its  smelter.  Is  not  such 
a  franchise  as  Is  subject  to  taxation,  and  that 
if  It  Is  subject  to  taxation  it  can  only  be  tax- 
ed at  the  principal  place  of  business  of  the 
plaintiff  company,  which  is  not  in  Tooele 
county,  but  In  Salt  Lake  county.  A  determi- 
nation of  the  questions  thus  presented  will  re- 
quire an  examination  of  the  Constitution  and 
statutes  of  this  state,  and  also  the  former  de- 
cl&lons  of  this  court. 

The  section  of  our  (Constitution  respecting 
what  property  shall  be  subject  to  taxation 
(section  2,  art  13)  reads: 

"All  property  in  the  state,  not  exempt  under 
the  laws  of  the  United  States,  or  under  this 
Constitution,  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law. 
The  word  'property,'  as  used  in  this  article,  is 
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hereby  declared  to  tnclnde  moneys,  credits, 
bonds,  stocks,  franchises  and  all  matters  and 
things  (real,  personal  and  mixed)  capable  of 
private  ownership;  but  this  shall  not  be  so 
construed  as  to  authorize  the  taxation  of  the 
stocks  of  any  company  or  corporation,  when 
the  property  of  such  company  or  corporation 
represented  by  such  stocks,  has  been  tax- 
ed.   ••• " 

Other  provisions  of  tbst  section  direct  that 
the  Legislature  shall  provide  for  an  equal  and 
uniform  rate  of  assessment  so  that  all  prop- 
erty shall  bear  Its  fair  proportion  of  the 
taxes,  based  on  Its  Taluatlon.  Statutes  have 
been  enacted  to  carry  into  effect  the  above 
provision  of  the  Constitution. 

Comp.  Laws  Utah  1917,  S  7330,  enumerates 
the  public  uses  for  which  the  right  of  eminent 
domain  may  be  exercised.  Subdivision  13  of 
that  section,  so  far  as  material  here,  is  as 
follows : 

"For  sites  for  miUs,  smelters,  or  other  works 
for  the  reduction  of  ores  and  necessary  to  the 
successfnl  operation  thereof,  including  the  right 
to  take  lands  for  the  discharge  and  natural  dis- 
tribution of  smoke,  fumes,  and  dust  therefrom, 
produced  by  the  operation  of  such  works;  pro- 
vided, that  the  powers  granted  by  this  subdivi- 
sion shall  not  be  exercised  in  any  county  where 
'the  population  exceeds  twenty  thousand,  or 
within  one  mile  of  the  limits  of  any  incorporat- 
ed city  or  town;  nor  unless  the  proposed  con- 
demnor has  the  right  to  operate  by  purchase, 
option  to  purchase,  or  easement,  as  to  at  least 
seventy-five  per  cent,  of  the  value  of  land  acre- 
age owned  by  persons  or  corporations  situated 
witliin  a  radius  of  four  miles  from  the  mill, 
smelter,  or  other  works  for  the  reduction  of 
ores.    •    •    •" 

The  courts  of  numerous  states  have  held 
that  the  right  to  be  that  Is,  to  hold  a  charter 
from  the  state  to  exist  as  a  corporation  and  to 
conduct  any  business  of  whatever  nature,  is 
a  franchise,  and  as  such  is  property  subject 
to  the  general  tax  law.    37  Cyc.  815.    That, 
however,  is  not  an  open  question  In  this  Juris- 
diction.   This  court,  in  Black  Rock  MIn.  Co. 
v.  Tlngey,  34  Utah,  369,  98  Pac  180,  28  L.  R. 
A.  (N.  S.)  256,  131  Am.  St  Rep.  850,  enun- 
ciated a  contrary  ruling  and  held  that  the 
franchise  to  exist  as  a  corporation  Is  not 
subject  to  taxation,  and  is  not  such  a  fran- 
chise as  was  contemplated  by  the  framers  of 
the  Constitution  enumerating  what  property 
should  be  subject  to  taxation  under  section  2, 
art  13,  supra.   The  reasoning  of  the  court  In 
that  case.  If  not  decisive  of  the  question  here 
presented,  is  at  least  strongly  argumentative 
in  favor  of  the  contention  of  respondent 
Bear  in  mind  in  this  case  that  the  county,  ap- 
pellant, is  contending  only  that  the  right  of 
eminent  domain  possessed  by  the  plaintiff 
company,  though  never  exercised.  Is  such  a 
■  valuable  right  or  franchise  that  it  Is  Justly 
the  subject  of  taxation.    It  will  therefore  be 
of  interest  to  examine  in  what  way  this  right 
partakes  of  the  nature  of  pr<verty  as  gen- 


erally  understood   by  lawmakers   and   the 
courts. 

The  right  of  corporations  such  as  the  plain- 
tiff to  take  property  by  condenmatlon  cannot 
be  transferred  or  sold  as  other  property.  It 
exists  only  by  virtue  of  the  nature  of  the 
particular  business  engaged  in  by  such  cor- 
poration. It  cannot  be  mortgaged  or  Bold 
under  execution.  It  Is  a  right  that  can  only 
be  enjoyed  by  a  person  or  corporation  after 
having  complied  with  the  requirements  of 
subdivision  13,  f  7330,  supra.  It  cannot  exist 
and  does  not  exist  independently  of  the  par- 
ticular person  or  corporation,  and  only  by  the 
corporation  so  long  as  It  Is  conducting  the 
business  specified  In  the  statutes  and  has 
otherwise  compiled  with  the  requirements 
which  authorize  and  empower  it  to  exercise 
such  right  It  is  not  susceptible  of  the  or- 
dinary attributes  of  property.  The  learned 
trial  Judge,  in  his  written  opinion  bearing  on 
this  particular  phase  of  the  question  undw 
consideration,  has  ,  clearly  and  condsdy 
stated  the  law  appUcable  In  the  foUowlng 
paragraphs : 

"In  this  particular  case,  It  appears  to  me 
that  the  power  of  eminent  domain  possessed 
by  plaintiff  is  not,  as  a  matter  of  law  or  logic, 
susceptible  of  any  monetary  valuation.  It  is 
a  mere  incident  of  corporate  power  to  be  used 
for  the  protection  and  advancement  of  the  bun- 
ness  being  conducted.  Whatever  property 
plaintiff  acquires  by  means  of  this  power  It  pur- 
chases for  full  value,  and  such  property  there- 
upon becomes  a  part  of  iU  visible,  taxable  m- 
tate,  and  is  in  no  sense  profiu  or  earnings.  In 
sum  and  substance,  this  power  is  nothing  more 
or  less  than  a  power  to  buy,  for  the  purposes 
of  a  certain  use,  such  property  as  it  needs. 

"If  a  case  in  which  a  corporation  was  making 
profit  by  the  continuous  and  systematic  exer- 
cise of  its  power  of  eminent  domain  (if  such 
a  case  were  possible)  were  presented  to  this 
court  the  court  would  be  inclined  to  give  great 
consideration  to  certain  arguments  advanced  by 
defendant  But  such  a  case  is  not  presented 
here,  and  is  not  likely  to  arise. 

"I  have  gone  over  the  cases  dted  by-  defend- 
ant, and  other  cases  of  that  class  and  of  other 
chisses.  In  each  case  where  the  franchise  w«s 
taxed.  It  appears  that  the  power,  privilege, 
monopoly  or  franchise  in  question  conferred  up- 
on its  possessor  a  field  and  mode  of  activity 
that  resulted  in  direct  profit  flrom  the  exercise 
of  such  power,  privilege  or  monopoly.  All  rail- 
roads, utility  companies,  water  companies,  etc 
fall  within  this  class.  This  idea  is  exemplified 
and  well  developed  in  the  cases.  Adams  Ex- 
press Co.  V.  Ohio,  166  U.  S.  185  [17  Sup.  Gt 
604,  41  L.  Ed.  965];  Henderson  Bridge  Co.  v. 
Kentucky,  166  U.  S.  150  [17  Sup.  Ct  532,  41 
L.  Ed.  953]." 

As  pointed  out  by  the  district  court  In  the 
above  quotation,  whatever  property  is  acquir- 
ed by  plalntift  in  the  exercise  of  the  right  of 
eminent  domain  Is  capable  of  Identlflcatlmi. 
Such  property  Is  evidenced  by  contract  of 
purchase,  gift  or  court  decree,  and  does  not 
belong  to  or  have  any  of  the  attributes  ot 
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that  lon^'Ilst  ot  valnable  Intangible  assets 
referred  \o.  by  Justice  Brewer  In  the  Express 
Company  Cases,  186  U.  8.  185, 17  Sup.  Ct  604, 
«  li.  Ed-  865.  Whatever  difficulty  may  exist 
in  establishing  a  correct  basis  of  valuation, 
for  taxation  on  the  easement  or  privilege  ac- 
quired by  purchase  or  condemnation  for  the 
right  to  discharge  smoke,  fumes,  etc.,  upon 
ttie  land  so  condemned,  the  difficulty  is  no 
greater,  and  in  the  very  nature  of  the  case  It 
ought  to  be  easier  of  determination,  than  fix- 
ing a  value  upon  the  mere  abstract  power  to 
exercise  the  right  of  condemnation. 

In  addition,  it  may  not  generally  be  per- 
missible, in  an  effort  to  arrive  at  the  mean- 
ing of  constitutional  provisions,  to  consult  or 
consider  the  history  of  the  community  where 
snch  Constitution  exists,  or  inquire  into  the 
prior  state  of  the  law;  nevertheless,  when 
doubt  exists  as  to  the  Intent  of  the  makers  of 
the  Constitution  or  meaning  of  the  words 
employed,  and  when  that  meaning  cannot  be 
definitely  determined  from  the  other  provi- 
sions of  the  Constitution,  courts  have  called 
and  do  frequently  call  to  their  assistance  in 
the  interpretation  of  constitutional  provisions 
the  history,'  traditions,  and  needs  of  the 
people  ad<«ting  snch  Gonatitutlon,  the  prior 
state  of  the  law,  and  its  state  at  the  date  of 
the  adoption,  in  an  attempt  to  determine 
what  was  or  was  not  intended  by  the  tramers 
of  snch  Constitution.  Black  on  Interpreta- 
tion of  I41WB,  p.  28. 

Irrigation  companies,  associations,  or  other 
organizations  having  for  their  object  the  de- 
velopment, storing,  and  distrlbntlon  of  water 
to  the  inhabitants  of  the  territory  of  Utah 
were  encouraged  by  legislative  enactmoit 
from  the  earliest  settlement  of  this  state. 
Such  Irrigation  companies  or  associations 
have  not  only  been  granted  state  and  munic- 
ipal assistance,  but  were  at  the  date  of  the 
adoption  of  the  Constitution,  when  organized 
for  certain  purposes  mentioned,  nnder  the 
law  then  existing,  exempt  from  taxation.  At 
the  time  of  and  prior  to  the  date  of  the 
adoption  of  the  Constitution  the  right  of  em- 
inent domain  was  given  to  Individuals  or  cor- 
porations desiring  to  construct  "reservoirs, 
canals,  ditches,  flumes,  aqueducts,  and  pipes 
for  public  transportation,  supplying  mines 
and  farming  nel^borhoods  with  water,  and 
draining  and  reclaiming  lands,  and  for  float- 
ing logs  and  lomber  on  streams  not  navi* 
gable." 

It  is  a  matter  of  common  knowledge  and 
part  of  the  history  of  this  commonwealth 
that  the  agricultural  interest  is  dependent 
almost  wholly,  and  the  mining  industry  to  a 
great  extent,  upon  the  conservation  and  dis- 
tribution of  the  waters  of  the  state.  For 
these  reasons  this  additional  power  had  been 
given  to  corporations  or  Individuals  engaged 
In  bxkAi  enterprises,  to  enable  them  to  obtain 
the  necessary  grounds  for  the  construction  of 


reservoirs,  canals,  etc.,  reqnired  In  fhb  dis- 
tribution of  the  waters  of  the  state.  Theoon- 
stltutlonal  provision  requiring  all  property 
to  be  equally  and  uniformly  assessed  of  ne-' 
cessity  would  compel  the  taxation  of  this 
privilege  or  power  in  the  hands  of  Irrigation 
companies  or  water  associations,  based  upon 
its  actual  value,  in  the  same  manner  as  the 
right  enjoyed  by  conwrations  engaged  in  the 
business  of  the  plaintiff  company. 

In  my  Judgment,  to  hold  that  it  was  the  In- 
tent  of  the  makers  of  the  Constltnticm  to  sub- 
ject the  naked  right  of  eminent  domain  by 
irrigation  companlea  or  water  aasodatlona 
to  taxation  would  be  to  run  contrary  to  the 
entire  history  of  all  previous  legislation  in 
the  territory  of  Utah,  as  well  as  being  inim- 
ical to  the  best  Interests  of  the  people  of  the 
state. 

I  am  therefore  clearly  of  the  opinion  that' 
It  was  not  the  intention  of  the  framers  of 
the  Constitution,  or  of  the  Constitution  Itself, 
that  the  naked  right  or  power  to  invoke  the 
right  of  dominion  of  private  pr<q;)erty  for  a 
public  use  should  be  subject  to  taxation. 

It  follows  that  the  Judgment  of  the  district 
court  should  be  affirmed.  Such  is  the  order.. 
Respondent  to  recover  costs. 

CORFMAN,  C  J.,  and  FRICK,  WBBBB, 
and  THDRMAN,  33^  concur. 


FREEDMAN  et  aL  ▼. 
TLING  CO. 


(Mmali.  no. 

DENHAI/TER  BOT- 
(No.  8322.) 


(Supreme  Court  of  Utah.    June -18,  1910.) 

1.  MUNICIPAI.  COBPOKATIOKS  «s>706(6,  9>— 
AcnoB  FOB  InJURIXS  —  COIXISIOH  WITH 
TBDCK— VkKDICT  AMD  FraDlNOS.     , 

In  an  action  for  injuries  snatalsed  in  coUi- 
Bion  between  plaintiff's  bicycle  and  defendant's 
truck,  evidence  and  findings  of  court  as  to  the 
truck  driver's  negligence  in  failing  to  give  warn- 
iiiE.  and  In  negligently  stopping  the  truck,^y 
reason  of  which  plaintiff  was  caused  to  collide 
therewith,  k«2d  to  sustain  Judgment. 

2.  Apfbai,  and  Ebbob  «»927(3>— Revixw— 
NoKBuiT— ConsTBUcnoif  OF  Findings  and 

EVIUKNCE. 

On  appeal  from  denial  of  a  motion  to  non- 
ault  plaintiff,  the  court  is  required  to  view  both 
the  evidence  and  the  findings  in  a  light  most' 
favorable  to  the  judgment  in  favor  of  plaiotiA 

3.  MUNICIFAI.  COBFOBATIONS  «=>706(9)— AC- 
TION FOB  INJTTBIES— COIXIBION  WITH  TBUOK 
— FiNDINOB  AS  TO  NEOUOKNOK. 

■Whether  the  driver  of  defendant's  truck  so 
negligently  drove  it  oa  to  couse  it  to  collide  with 
plaintiff's  bicycle,  or  whether  the  driver  so  op- 
erated it  as  to  cause  the  collision  as  stated  bi 
the  court's  findings,  is  not  controlling  go  long 
as  the  accident  and  collision  were  directiy  at- 
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tributable  to  the  driver's  negUgence  m  found  by 
the  court 

4.  MnmciPAi,  Cobforations  «=>706W  — 
CoixiBiON  iir  Stbee!P— NoNSTrrr. 

In  action  for  injuries  received  in  collision 
between  plaintiETs  bicycle  and  defendant's  trucic, 
denial  of  defendant's  motion  for  nonsuit,  upon 
ground  that  there  was  no  evidence  supporting 
the  allegation  of  negligence,  held  not  error. 

5.  MUNICIPAI.  COBPORATIORB  «=3706(S)  — 
COLMSTON    WITH  TBUCK— ACTION   FOB  INJU- 

KiEs— Issues. 
In  an  action  for  Injuries  received  in  colU- 
rion  with  defendant's  truck,  court's  finding  that 
d<-fendHnt's  driver,  in  turning  to  cross  the  street, 
saw  iiliiintiCf  approaching  near  the  course  over 
which  lie  waa  to  drive,  and  carelessly  failed  to 
stop  until  that  side  of  tlie  street  was  clear  of 
tralfie  hetd  supported  by  the  evidence. 

6.  Appkal  and  Krrob  «=>1010(1)— Review 
— Fi.vnixos— SOFFiciENCT  OF  Evidence  to 
Support. 

Where  there  Is  some  substantial  evidence 
in  supiiort  of  the  facts  found,  the  findings  will 
not  be  set  aside  on  the  ground  that  they  are 
not  supported  by  the  evidence. 

7.  ri,EADlNO        «=»8(17)    —   Al.tBOAnON8    OF 

KEaLioBNCB— Conclusions  of  Law. 
riiiintilT's  allegations  in  his  complaint  that 
defendniit's  driver  negligently  and  carelessly 
drove  the  automobile  trucli,  etc.,  but  not  stating 
the  particular  acts  of  negligence,  held  not  to 
be  a  conclusion  of  law,  and  to  be  sufficient  as 
against  a  general  demurrer. 

&  Xeomgence  «s>111(1)  —  Alueoations  — 
sufpicienct. 
AlI<>gations  that  defendant's  motor  track 
driver  nesligently  and  carolrssly  drove  the 
truck,  etc.,  and  that  such  negligence  caused  the 
collision  resulting  in  damage  to  plaintiff,  held 
sufficient,  though  not  stating  the  particular  acta 
of  negligence. 

0.  Appeal  and  Error  «=32.?6(2)— Review— 
FiNiiiNOB— Failure  to  File  Special  Db- 

IIUURRR. 
A  defendant,  who  has  failed  to  ask  that  a 
complaint  containing  a  general  altegadon  of 
negligence  be  made  more  certain  and  specific  by 
filing  the  special  demurrer  provided  for  that 
puritose  by  the  Code,  cannot  on  appeal  complain 
so  long  as  the  evidence  and  findings  are  not 
dearly  outside  of  the  facts  pleaded  and  the  evi- 
dence admissible  under  the  pleadings. 

10.  Pleading  «=>237(1)  —  Auendiibiit  to 
Conform  to  Proof. 
In  personal  injury  action  permitting  amend- 
nent  to  plaintiff's  complaint,  after  the  evidence 
was  In,  so  as  to  more  particularly  state  the 
grounds  of  negligence,  held  not  error,  since,  in 
view  of  defendant  not  having  objected  to  the 
generality  of  the  allegations,  plaintiff  could  in- 
troduce evidence  to  prove  the  acts  of  negligence 
set  forth  in  the  amendment 


11.  Municipal  CoBPOBATioira      «s»706(7)  — 
Action    fob    Injuries— Collision— Ques- 
tion   FOB    JUBT    —  CONTBIBUTOET    MbOLI- 
OENCE. 
In  an  action  for  injuries  sustained  in  colli- 

sion  between  plaintiff's  bicycle  and  defendant's 

motor   truck,   whether  plaintiff   waa   negligent 

AeM  a  aoestioB  for  the  jory. 

Appeal  from  District  Court,  Salt  Lake 
Connty ;  J.  D.  Call,  Judge. 

Action  by  Max  Freedroan,  by  bis  guardian 
ad  litem,  Bessie  Freedman,  against  Denlial- 
ter  Bottling  Company.  From  denial  of  a 
motion  to  nonsuit  and  an  order  affirming  a 
Judgment  against  defendant  In  the  dty 
court,  defendant  appeals.    Affirmed. 

Hancock  ft  Barnes,  of  Salt  Lake  City,  for 
appellant 

Marks  ft  Jensen,  of  Salt  Lake  Cits,  tot 
respondent 

FRICK,  J.  The  plaintiff.  Max  Freedman. 
by  bis  guardian  ad  litem,  Bessie  Freedman, 
obtained  a  judgment  for  the  sum  of  $250 
against  the  defendant  in  the  city  court  of 
Salt  Lake  City.  The  defendant  appealed 
the  case  to  the  district  court  of  Salt  Lake 
count.v,  where,  upon  a  trial  to  the  court,  the 
plaintiff  again  recovered  Judgment  for  the 
same  amount  The  defendant  brings  the 
case  to  this  court  on  apiieai,  and  asHlgns  er- 
rors as  follows:  (1)  That  the  district  court 
erred  in  denying  defendant's  motion  for  a 
nonsuit;  (2)  that  it  erred  in  making  certain 
findings  of  fact  hereinafter  more  particularly 
referred  to;  (3)  that  It  erred  in  making  its 
conclusions  of  law ;  and  (4)  that  it  erred  la 
permitting  plaintiff  to  amend  his  complaint 
One  or  two  other  errors  were  originuily  as- 
signed, but  in  view  that  they  are  not  argued 
in  the  brief,  they  are  waived. 

In  the  original  complaint  filed  In  the  dty 
court  after  some  preliminary  atateuients, 
and  after  alleging  tliat  pliiiutiff  was  riding 
his  bicycle  on  a  certain  street  in  Salt  Lnke 
City,  it  was  further  alleged  "that  while 
plaintiff  was  riding  tlie  said  bicycle  at  the 
time  and  place  afuresiild  defendant  by  Its 
agent  neglig^itly  and  curelessly  drove  an  au- 
tomobile truck,  the  property  of  defendant, 
from  a  point  on  the  south  side  of  said  Fifth 
South  street  northward  across  said  street 
immediately  in  front  of  the  plaintiff;  that 
the  defendant's  said  agent  at  the  time  and 
place  aforesaid  operated  said  automobile 
truck  at  a  dangerous  and  rapid  rate  of  speed, 
and  negligently  and  carelessly  failed  to  sig- 
nal the  plaintiff  or  give  plaintiff  any  warn- 
ing of  the  approach  of  defendant's  said  au- 
tomobile truck  northeasterly  at  said  point, 
in  violation  of  the  traffic  ordinance  of  Salt 
Lake  City;  that  by  reason  of  the  defendant's 
negligence  and  carelessness  in  operating  said 
automobile  truck  defendant's  said  automo- 
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bile  truck  collided  with  and  struck  plaintiff 
and  plaintiff's  said  bicycle,  thereby  deiuollsb- 
Ing  said  bicycle,  and  inflicting  on  plaintiff's 
body  bruiaea  and  injuries,"  etc.  The  defend- 
ant denied  the  allegations  of  negligence^ 
and  averred  that  the  plaintiff  was  guilty  of 
contributory  negligence,  setting  forth  the 
acta  constituting  such   alleged   negligence. 

No  ordinance  was  proved  at'  the  trial,  nor 
yraa  there  any  evidence  that  the  automobile 
truck  waa  driven  at  an  excessive  rate  of 
■peed. 

In  view  of  the  assignments  of  error  herein 
considered  we  have  deemed  it  best  to  set 
forth  the  allegatiuus  of  negligence  iu  plain- 
tiff's complaint  In  full. 

After  tlie  plaintiff  rested  the  defendant  in- 
terposed a  motion  for  nonsuit  upon  the  fol- 
lowing grounds:  "That  none  of  the  allega- 
tinns  of  negligence  set  forth  in  plaintiff's 
complaint  has  been  proven,  and  there  is  no 
evidence  to  show  that  the  truck  was  travel- 
ing at  a  rapid  rate  of  speed ;  *  *  *  that 
tliere  is  no  evidence  to  show  that  there  Is 
any  guilt  on  the  part  of  the  defendant  what- 
soever." Tlie  motion  was  denied,  and  It  ia 
insisted  that  the  court  erred  iu  making  the 
ruling. 

It  Is  impracticable  to  Set  forth  all  of  the 
evidence  wttbin  the  limits  of  an  ordinary 
opinion  or  to  state  it  even  in  sulitstunoe.  Tlie 
plaintiff,  however,  prudui-ed  an  eyewitness 
to  the  accident,  who,  after  testlfyiiix  where 
be  was  at  the  time,  and  that  lie  saw  tlie 
plaintiff  and  another  boy  riding  their  bi- 
cycles westward  on  the  north  side  of  Fifth 
South  street,  and  that  he  saw  the  driver  of 
the  automobile  truck  driving  eastward  on 
the  south  side  of  said  street,  testlOed  as 
follows: 

"As  T  saw  the  accident,  it  apT>ean><1  to  in<> 


with  the  bicycle  and  tiie  Jarring  «f  the  bottles 
In  the  cases  on  the  truck.  It  was  practically 
simultaneoua,  the  sounds,  so  bir  as  I  cuuld  dis- 
tinguish." 

The  witness,  on  crosa-ezamlnatlnn,  in  fur- 
ther explanation  of  how  the  accident  occur- 
red, testified: 

"The  boys  were  proceeding  westward  on  the 
north  side  of  the  street,  anil  the  truck  was  pro- 
Creding  eaxtward  on  th?  sntith  side  nt  thp  utreot, 
and  as  the  car  turned  abruptly  to  tlie  north  the 
bny  going  westward  would  pans  the  line  of  the 
truck  going  nortiiward.  and  he  wns  struck  by 
the  front  end  of  the  car;  tberefnre,  if  he  was 
struek  by  the  front  end  of  the  rnr  gning  w<-8t, 
and  the  cnr  going  northward.  It  ia  very  reasona- 
ble be  got  la  that  positivn.** 

On  further  cross-examination  he  also  tes- 
tified : 

"1  dill  not  see  the  bicycle  hit  the  car.  I  saw 
the  car  bit  the  bicycle." 

The  plaintiff,  in  tpstif>-ing  on  hiii  own  be- 
half. In  substance  said  that  he  lionni  no 
sitnml:  that  he  did  not  see  the  tru<-k  until 
he  wns  struck;  that  he  wum  bMikIng 
"straight  ahead"  while  riding  his  bicycle  at 
the  time  and  place  of  the  aivbleiit. 

Thrre  Is  conslileralile  other  evidence  with 
rc;:ar<l  to  how  the  accident  ot-curn-d.  some 
of  which  Is  In  contilft  with  (he  testimony  of 
the  eyewitness  which  we  have  i|ii»te<l. . 

[1-11  Indeed,  the  evidence  un  U-lmir  of  the 
defendant  ua  to  how  the  accident  ur  i<olli- 
siun  occurred  Is  In  many  resiiectH  iiutst  favor- 
able to  tile  defendant.  Then  npiln.  the  (hid- 
ings of  the  court  iii  some  particulars  are 
also  somewhat  Inhannonlous:  the  reason, 
undoubtedly,  for  that  being  that  ilH>y  were 
not  carefuHy  preiHired.  The  itiiirt.  after 
finding  tlint  the  driver  of  the  truck  "iieKll- 


that  tbe  bnys  were  riding  westward  on  the  north    gently  fulled  to  give  any  signal  or  wnnilng," 


aide  of  the  street,  and  this  Denbniter  truck 
came  enstwarti  on  tbe  south  side  of  tbe  ttrivt, 
and  as  It  cnme  about  In  tine  with  the  driveway 
it  turned  riither  ahmptly  toward  the  north,  and 
ran  into  the  bicycle  that  one  of  the  boys  was 
riiUiig  on,  ami  the  crush  of  the  imimct  nnd  the 
jarring  of  the  bottles  in  the  cases  and  the  nnisc 
of  the  horn  wns  prnctienlly  simultaneous,  as 
far  aa  I  could  determine." 

This  witness  fully  explained  all  he  saw, 
and  how  the  accident  occiirrred  from  his 
point  of  view,  and  that  when  pinliiriff  was 
struck  he  fell  sensclesa.  and  was  lying  on 
the  street  pavement  in  that  condition  when 
the  witness  anived  at  the  scene.  On  cross- 
examination  he  was  asked  the  following 
question:  "Is  It  not  a  fact  that  the  bicycle 
ran  into  the  rear  end  of  this  truck — the 
rear  right  wheel  of  the  truck?"  The  witness 
answered:  "No;  it  Is  not." 

With  respect  to  the  signals  the  witness 
tmtifled: 

^I  beard  the  sound  of  an  automobile  bnrn  such 
aa  is  usually  used  on  that  kind  of  vehicles  at 
the  same  time  that  I  heard  the  cnuh  or  impact 


further  found  "tiuitsald  driver  negligently 
and  Garel«>ssly  suddenly  stuHied  sniit  uulo- 
moblle  while  the  same  <X-u*  riu-Iiig  luirth- 
ward,  •  •  •  at  a  time  when  snld  driver 
knew  Ihnt  plaintiff  was  ciimlng  wexiward,  a 
short  dlxtiiiK'e  east  of  the  cutirse  acnnw  vvlih-h 
said  truck  was  stoiqied;  llml.  by  reason  of 
the  defendant's  negligence  and  en ndesKiiess 
In  oiierntliig  said  autoiiiulille  Iruck.  plnlntlff 
was  caused  to  collide  with  and  strike  snid 
automobile  truck,  thereliy  dcmollMliIng  snlil 
bicycle  and  liifilctlng  u|ion  pliiintlirs  bialy 
bruises  and  injuries,"  etc.  Wlintcvi-r  view 
we  may  take  of  the  evidence  ami  tiie  find- 
Ings.  both  are  siittlclent  to  susttilii  ilie  Judg- 
ment. This  be<-omes  more  apimrent  still 
when  we  keep  In  mind  the  fiiet  that  we  are 
required  to  view  both  the  evidence  and  the 
findings  in  a  light  most  favorable  to  the 
Judgment  in  favor  of  the  plnlntlff.  Whether 
the  driver  so  negligently  dn»ve  the  truck 
as  to  cause  It  to  directly  collide  with  plain- 
tiff's bicycle,  as  testified  to  by  the  wltii"» 
whose  testimony  we  have  quoted,  or  whether 
the  driver  so  operated  the  same  as  to  cauae 
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the  coIUstoD,  as  stated  tn  tlte  foregoing  find- 
ings, Is  not  controlling,  so  long  as  the  ac- 
cident and  collision  were  directly  attributable 
to  the  driver's  negligence.  The  latter,  being 
the  controlling  fact,  is  directly  found  by  the 
court 

[4]  In  view  of  the  foregoing,  the  district 
court  committed  no  error  In  denying  tlie 
motion  for  a  nonsuit  upon  the  ground  that 
there  is  no  evidence  supporting  the  allega- 
tions of  negligence. 

[{]  It  is,  however,  also  contended  that  the 
district  court  erred  in  making  the  following 
finding  of  fact: 

"That  defendant's  said  agent  at  the  time  he 
reached  the  point  at  which  he  was  about  to  turn 
northward  across  Fifth  South  street  to  the  en- 
trance to  said  alleyway  saw  plaintiff  approach- 
ing and  near  to  the  course  over  which  defend- 
ant's said  agent  was  about  to  drive," 

— for  the  alleged  reason  "that  said  finding 
la  outside  the  issues  in  this  case,  is  not  sup- 
ported by  the  evidence,  and  is  against  law" ; 
and  that  it  farther  erred  "in  finding  herein 
that  defendant's  agent  carelessly  failed  and 
neglected  to  stop  said  automobile  truck  un- 
til the  north  side  of  said  Fifth  South  street 
Vas  dear  of  traffic,'  for  the  reason  that 
aald  finding  Is  outside  of  the  issues  In  this 
ease^  la  contrary  to  the  evidence,  and  la 
against  law." 

[6-1]  There  Is  certainly  some  substantial 
ievldence-ln  support  of  the  facts  found,  and 
hence  we  cannot  set  the  findings  aside  upon 
the  ground  that  they  are  not  supported  by 
the  evidence.  It  Is,  however,  urged  that  the 
findings  are  "outside  of  the  lissues."  In  that 
connection  counsel  for  the  defendant  insist 
tliat  plaintifTs  allegations  of  negligence.  In 
some  respects,  ate  mere  conclusions  of  law, 
and  are  therefore  without  legal  force  or  ef- 
fect. It  is  insisted  that  the  allegation  that 
ttie  driver  "negligently  and  cardessly  drove 
the  automobile  truck,"  etc.,  is  a  mere  con- 
clusion of  law.  In  making  that  contention 
we  think  counsel  are  in  error.  While  plead- 
ing negligence  in  that  form  is  not  to  be  com- 
mended, and  while  it  fails  to  Inform  the 
defendant  what  the  particular  acts  of  neg- 
Ugence  relied  on  are^  or  wherein  be  was  neg- 
Ugent  in  omitting  something  he  should  have 
done,  yet  it  clearly  charges  that  the  auto- 
mobile truck  was  negligently  handled,  driv- 
en, or  operated,  and  in  a  subsequent  part  of 
the  complaint  it  is  alleged  that  the  alleged 
negligence  caused  the  collision  which  result- 
ed In  Injury  and  damage  to  the  plaintiff, 
which  Injury  and  damage  are  stated.  Such 
an  allegation  of  negligence,  although  ex- 
ceedingly general  and  unsatisfactory,  is,  nev- 
ertheless, sufficient  to  withstand  a  general 
demurrer,  and  It  will  adjnit  evidence  respect- 
ing the  acts  of  negligence  relied  on. 

[I]  If  the  defendant  desired  more  specific 
statements  It  should  have  required  the  com- 
plaint to  be  made  more  specific  and  certain 
by.  filing  the  special  demurrer  provided  for 


by  our  Code  for  that  purpose.  Having  fail- 
ed to  do  so  It  cannot  now  complain  so  long 
as  the  evidence  and  findings  are  not  clearly 
outside  of  the  facts  pleaded  and  outside  of 
the  evidence  admissible  tinder  the  pleading. 
Tlie  ^le  in  that  regard  is  well  stated  in  3 
Bates,  P.  etc  at  page  2268,  In  the  following 
words: 

"While  a  bare  allegation  of  negligence  with- 
out reference  to  some  particular  act,  omission, 
or  line  of  conduct  would  be  a  conclusion  (Jef- 
fersonviUe  R.  R.  v.  DonUp,  29  Ind.  426;  Taite 
V.  Boonim,  etc,  Co.,  37  Misc.  Rep.  162,  74 
N.  X.  S.  874),  and  it  is  necessary  to  aver  diat 
some  act  was  negligently  done  or  omitted  (Ged- 
eraon  V.  Greg.  Nav.  Co.,  88  Or.  343  [62  Pafc 
637,  63  Pac.  763],  citing  numerous  cases),  yet 
the  general  averment  that  an  act  or  omission 
or  conduct  was  negligent  ia,  unlike  fraud,  gen- 
erally deemed  an  averment  of  fact,  and  not 
demurrable  as  being  a  mere  conduaion,  and  if 
not  objected  to  by  motion  will  sustain  evidence 
of  any  negligence  in  relation  to  the  general  con- 
duct charged  and  all  acts  and  omissions  tending 
to  prove  the  primary  fact." 

Numerous  cases  are  cited  in  support  of  the 
text,  which  It  1b  not  necessary  to  refer  to 
here. 

The  prevailing  rule  Is  also  stated  In  29 
Cyc.  57(MS71,  as  follows: 

"While  there  is  not  entire  harmony  in  the 
adjudicated  cases  as  to  the  proper  method  of 
pleading  negligence,  the  rule  sustained  by  the 
weight  of  authority  is  that,  negligence  being  the 
ultimate  fact  to  be  pleaded  and  not  a  mere  con- 
clusion of  law,  a  declaration  or  complaint 
charging  defendant  with  an  act  Injurious  to 
plaintiff,  with  a  general  allegation  of  negligence 
in  the.  performance  of  the  act,  is  sufficient,  at 
least  as  against  a  general  demurrer  for  want  of 
sufficient  facts,  without  stating  the  details  or 
particulars  of  the  act  causing  the  injury,  un- 
less the  particular  acts  alleged  are  such  that 
they  could  not  be  negligent  under  any  posaiblq 
state  of  facts  or  drcumstances  provable  undei; 
the  allegations  of  the  complaint,  or  the  contrary 
appears  from  the  facts  pleaded;  and  that,  un- 
der such  allegation,  any  evidence  tending  to 
show  that  the  act  was  negligently  done  may  be 
admitted." 

See,  also,  1  Boone,  Code  Pleading,  {  174; 
2  Boone,  Code  Pleading  (Forms),  p.  306, 
note  1. 

Under  the  gmeral  allegation,  therefore, 
that  the  car  was  negligently  driven  or  op- 
erated the  plaintiff  could  prove  the  partic- 
ular acts  or  omissions  constituting  the  al- 
leged negligence,  and  if  the  defendant  de- 
sired to  be  informed  of  the  particular  acts 
or  omissions  upon  which  the  plaintiff  would 
rely  at  the  trial  It  should  have  proceeded 
as  before  suggested.  Not  having  done  so  at 
the  proper  time  and  in  the  proper  manner. 
It  Is  too  late  now  to  complain. 

There  is  no  merit  to  the  contention  that 
the  court  erred  in  making  the  conduslotis 
of  law  that  are   complained  of. 

[10]  It  is,  however,  also  contended  that 
llbe  court  erred   In  pennittlqg  plainUfl   tQ 
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amend  his  complaint  after  the  evidence  was 
In  80  as  to  more  particularly  state  the 
grounds  of  negligence.  In  tbe  absence  of 
objection  to  the  generality  of  the  allegations 
at  the  complaint,  the  plaintifT  conld  properly 
Introduce  evidence  to  prove  the  acts  of  neg- 
ligence set  forth  in  the  amendment  complain- 
ed of,  and  the  defendant  could  not  be  preju- 
diced in  any  substantial  right  by  permitting 
the  amendment 

[11]  Nor  can  the  contention  prevail  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence as  matter  of  law.  The  evidence  up- 
on that  question  is  such  that  reasonable 
minds  might  arrive  at  different  conclusions, 
and  hence  was  a  question  of  fact  and  not  of 
law. 

While  both  the  allegations  of  the  complaint 
and  the  evidence  respecting  negligence  are 
somewhat  unsatisfactory  and  inconclusive, 
yet  In  view  of  the  findings  of  the  trial  court, 
and  upon  consideration  of  the  whole  record, 
we  cannot  say  that  the  defendant  has  been 
prejudiced  in  any  substantial  right,  and 
hence  we  may  not  Interfere  with  the  Judg- 
ment. 

The  Judf^ment  is  therefore  affirmed,  with 
costs. 

CX)KFMAN,  O.  J.,  and  WEBBE,  GIDEON, 
and  THURMAN,  JJ.,  concur. 


(t2  Idaho.  S14) 

DRAINAGE    DIST.    NO.    2    OF    CANYON 

COUNTY  et  bL  ▼.  EXTENSION  DITCH 

CO.  et  al. 

(Supreme  Caurt  of  Idaho.    June  21,  1010.) 

1.  DBAiifB      ^=>14(S)  —   Oboanization     or 
Dbaihaqi  Disibict  —  Bks  Aojudicata  — 

SlATUTX. 

Th»  order  of  a  district  court,  made  follow- 
ing the  hearing  of  a  petition  to  organize  a  drain- 
age district,  declaring  the  district  organised  and 
defining  die  boundaries  thereof,  is  not  a  final 
order,  and  is  not  res  adjudicata  as  to  any  lands 
ezdnded  from  the  boundaries  of  such  district 
thereby;  but  the  statute  gives  the  court  ex- 
press authority  to  modify  or  change  the  bound- 
ariea  of  the  district  after  the  hearing  upon  the 
report  of  the  commissioners. 

2.  DEAIRS     <g=»70— "HlOH  liANDS." 

Tbe  term  "high  lands"  as  used  in  Comp. 
Laws,  i  168:13,  may  include  canals,  and  if 
water  escapes  by  seepage  from  an  irrigation 
canal  and  contributes  to  the  water-logged  con- 
dition of  the  land  in  a  drainage  district,  the 
right  of  way  of  such  canal  should  be  assessed  its 
proportion  of  the  cost  of  construction  of  the 
drainage  works  the  same  as  other  high  lands. 

8.  Dbains   «=9l4(2)  —  NoncB  or  Heabinq  — 

JUBIBDIOnON. 

Service  of  notice  of  the  hearings,  either  on 
petition  for  the  organization  of  a  drainage  dis- 
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triet  or  on  the  report  of  the  commissioners 
thereof,  upon  the  husband,  he  being  the  member 
of  the  community  in  whose  name  community 
property  stands,  is  sufficient  to  give  the  court 
jurisdiction  of  the  property. 

4.  Dbains  «=»14(2)— Failttbi  to  Givi  No- 
tice—Waivib. 
A  failure  to  give  notice,  or  any  irregalarity ' 
in  giving  it,  is  waived  if  the  persons  entitled  to 
notice  appear  and  take  part  in  the  proceedings 
in  the  matter  or  matters  concerning  which  they 
are  required  to  be  notified. 

6.  CoNUTTTTmONAI,  LAW    ^s>281  —  Bminkrt 

Domain  «=»71— Dub  Pbockss  or  Law- 
Taking  OF  Pbivatk  Pbofkbtt  fob  Publio 
Ubk. 
The  provisions  of  the  drainage  act,  directing 
tbe  commissioners  to  examine  the  land  over  and 
upon  which  the  drainage  works  are  to  be  con- 
structed, and  to  report  what  lands  will  be  in- 
jured thereby  and  the  amount  of  sudi  injury, 
and  to  award  to  each  tract  or  lot,  by  whomso- 
ever held,  the  amount  of  damages  so  determined 
by  them,  and  providing  that  the  landowner  may 
have  a  jury  trial  in  the  district  court  upon 
that  issue,  satisfy  the  requirements  that  private 
property  diall  not  be  taken  for  public  use  with- 
out just  compensation  or  due  process  of  law, 
and  constitute  a  proper  exercise  of  the  right  of 
eminent  domain. 

6.  Assessments  ik  D&ainaoe  Pboceediros— 
Evidence. 

Held,  that  the  findings  as  to  the  amount  as- 
sessed against  the  lands  herein  are  supported 
by  tbe  evidence. 

7.  Dbains  «=»71— "High  Lands"  —  "Low 
Lands." 

The  term  "high  lands"  as  used  in  the  drain- 
age act  means  lands  which  will  not  be  enhanced 
in  value  by  construction  of  the  drainage  works, 
but  which  contribute  by  seepage  of  irrigation 
water  therefrom  to  the  saturation  or  water- 
logged condition  of  "low  lands."  By  "low- 
lands" is  meant  lands  which  will  be  benefited  in 
tbe  ordinary  sense,  L  e.,  enhanced  in  value. 

8.  Dbains  «=>71— Benefits  to  Low  Lands— 
"Benkfits"  to  High  Lands. 

Benefits  to  low  lands  are  to  lie  determined 
in  accordance  with  the  enhanced  value  thereof. 
Benefits  to  high  lands  are  to  be  determined  in 
accordance  with  the  extent  to  which  such  lands 
are  responsible  for  damages  to  low  lands  by  rea- 
son of  seepage  of  irrigation  water  which  con- 
tributes to  the  saturation  or  water  logged  con- 
dition of  such  low  lands.  The  amount  of  such 
responsibility  will  be  the  proportion  which  the 
amount  of  water  contributed  by  sudi  high  lands 
bears  to  the  combined  contribution  of  water 
from  all  sources  by  irrigation. 

TEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Benefit] 

0.  Drains   «=»71,  79  —  "Benetits"  to  High 

LANDS  AND  to  LOW  LANDS. 

If  a  portion  of  the  benefits  derived  by  low 
lands  from  the  construction  of  drainage  works' 
will  arise  from  enliancement  of  the  value  of 
Bodi  lands  if  they  were  in  their  natural  state, 
or  by  changing  conditions  other  than  the  dam- 
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tge  caused  by  seepage  and  saturation  from  Ir- 
rigation water,  sucii  benefits  cannot  be  consid- 
ered in  determining  the  aBsessment  to  be  charg- 
id  to  the  high  lands.  After  determining  the 
proportion  of  the  cost  of  drainage  works  whioh 
libould  be  borne  by  the  high  lands,  the  remainder 
tihould  be  apportioned  and  assessed  to  the  vari- 
ous tracts  of  low  lands  according  to  benefits, 
based  upon  enhanced  value. 

10.  Trial    <S=>340(2),    344— Verdict   —   Af- 

FITIAVITS    OF    JUBORB— COBBECnolT    OW    VKB- 
DICT. 

A  district  court  may  permit  the  Jury  to  foi^ 
tlty  iu  verdict,  or  to  show  by  the  affldavlts  of 
the  Jurors  the  verdict  which  they  found  and 
Intended  to  return,  and  may  correct  the  record 
of  the  /erdict  in  conformity  therewith,  and 
'  tiiis  may  be  dune  after  the  jurors  have  been  dis- 
charged. 

Appeal  from  District  Court,  Canyoo 
County :   Isaac  F.  Smith,  Judge.  • 

Proceeding  by  Drainage  District  No.  2  of 
Canyon  Couut.v,  Idaho,  and  Lee  Toung  and 
others,  commissioners,  against  the  Extension 
Ditch  Company  and  M.  W.  Watts  and  others, 
for  the  orKHnlzation  of  a  drainage  district 
From  an  order  cod  firming  the  report  of  the 
commissioners  defendants  appeal.    Affirmed. 

R.  B.  Haynes  and  F.  B.  Lyon,  both  of 
Payette,  for  appellants. 
Ed.  B.  Coulter,  of  Welser,  for  respondents. 

BDDGB,  J.  This  Is  an  appeal  from  an 
order  cotiflrming  the  report  of  the  commis- 
sioners of  drainage  district  No.  2  of  Canyon 
county. 

At  the  hearing  upon  the  petition  for  the 
organlKRtion  of  the  district,  certain  lands  of 
the  appellants  were,  upon  stipulation,  ex- 
eluded  from  the  boundaries  thereof.  The 
report  of  the  commissioners  recommended 
that  these  lands  be  Included  In  the  district. 
The  point  Is  sought  to  be  made  that  the 
order  of  the.  court,  excluding  such  lands,  la 
res  adjudlcata,  and  that  neither  the  commis- 
sioners nor  the  court  had  authority  upon  the 
final  hearing  to  Include  them  therein. 

(11  The  first  order,  excluding  the  lands 
from  the  district.  Is  not  a  final  order.  Fur- 
thermore, the  statute  makes  It  the  duty  of 
the  commissioners  to  determine  what  addi- 
tional lands  will  be  benefited  or  damaged, 
and  the  amount  of  the  benefits  or  damages. 
In  the  same  manner  as  though  such  lauds 
were  Included  In  the  original  petition,  and 
gives  the  court  express  authority  to  require 
the  commissioners  to  modify  their  report  In 
any  respect  and  to  establish  the  boundaries 
of  the  district  accordingly.  In  re  Organiza- 
tion of  Drainage  District  Na  1,  30  Idaho, 
851,  164  Pac.  1018. 

•  [2]  It  Is  urged  on  behalf  of  the  Extension 
Ditch  Company  that  the  Inclusion  of  a  por- 
tion of  Its  canal  system  within  the  district 
wa«  without  authority:     First  because  it 


does  qot  contribute  to  the  water-logged  con- 
dition of  other  lands  in  the  district;  and, 
second,  because  canals  do  not  come  within 
the  purview  of  the  term  "high  lands,"  as 
used  in  C.  L.  I  168:13.  Tbe  evidence  Is 
conclusive  against  tbe  contention  of  appel- 
lants upon  the  first  point  The  second  point 
was  before  this  court  in  the  case  of  Burt  v. 
Farmers'  Co-Operatlve  Irrigation  Ca,  Ltd., 
30  Idaho,  752,  168  Pac.  1078,  wherein  It  was 
held  that  It  was  without  doubt  the  Intention 
of  the  law  to  provide  that  if  water  escapes 
by  seepage  from  an  Irrigation  canal  and  con- 
tributes to  the  water-logged  condition  of  land 
In  a  drainage  district  the  right  of  way  of 
such  canal  should  be  assessed  its  proportion 
of  the  cost  of  construction  of  the  drainage 
works  the  same  as  other  lands. 

[3]  Error  Is  predicated  upon  the  failure 
to  serve  notice  of  the  hearing  on  the  petition 
and  the  report  of  tbe  commissioners,  upon 
certain  married  women  owning  a  community 
Interest  in  some  of  the  lands  Included  with- 
in the  district  It  being  conceded  that  the 
record  title  thereto  In  each  instance  stands 
In  the  name  of  their  respective  husbands. 
Service  of  process  upon  the  husband,  he  be- 
ing tbe  member  of  the  community  in  whose 
name  community  property  stands.  Is  suffi- 
cient 

[4]  Service  of  notice  of  the  hearing  upon 
tbe  commissioners'  report  was  made  by  F.  B. 
Suplee,  one  of  the  commissioners.  It  Is  con- 
tended that  be  was  a  party  In  Interest  and 
that  service  by  him  was  therefore  Invalid. 
Without  In  any  way  Intimating  what  our 
holding  would  be  upon  this  point  If  properly 
raised,  we  are  of  the  opinion  that  In  this 
particular  proceeding  the  Irregularity,  If 
such  it  be,  has  been  waived.  If  Is  a  general 
and  well-settled  rule  that: 

"A  failure  to  give  notice,  or  any  Irregularity 
in  giving  it  Is  waived  if  the  persons  entitled 
to  notice  appear  and  take  part  In  the  proceed- 
ings In  the  matter  or  matters  concerning  which 
they  are  required  to  be  notified."  Ivewis.  Kmi- 
nent  Dnmnin  (Sd  Rd.)  p.  1028,  and  nnmeroua 
authorities  there  cited. 

This  Objection  was  not  taken  by  a  special 
appearance,  but  the  parties  seeking  to  take 
advantage  of  It  appeared  generally  on  the 
hearing,  and  are  bound  by  tbe  above  rule. 

It  Is  Insisted  that  no  proper  proceedins 
was  had  for  the  taking  of  the  property  of 
remonstrant,  Payette  National  Bank,  for  a 
right  of  way,  appellants  contending  that  th» 
provisions  of  the  general  statute  regulating 
tbe  exercise  of  the  right  of  eminent  do- 
main should  have  been  followed. 

[5]  We  are  not  In  accord  with  this  con- 
tention, but  are  of  the  opinion  that  It  Is  op- 
tional, where  thi  works  are  constructed 
within  the  district  for  a  drainage  district 
to  invoke  tbe  proceedings  provided  for  under 
the  general  statute  governing  the  exerdae  of 
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tbe  rigfat  of  eminent  domain,  or  to  exercise 
that  right  under  C.  L.  buM.  4,  f  168:12, 
wtaenln  It  la  provided  that: 

"*  *  *  The  commissioners  shall  examine 
the  lands  described  in  the  petition  and  proposed 
to  be  drained  and  protected,  and  the  lands  over 
and  npon  which  t^e  work  is  proposed  to  be  con- 
structed and  shall  determine  and  report: 

"•  •  •4.  What  lands  will  be  injnred 
thereby  and  the  aggregate  amount  of  such  in- 
iuries;  and  they  shnll  award  to  each  tract  or 
lot.  by  whomsoever  held,  the  amount  of  damage 
•o  determined  by  them" 

^nd  under  the  provisions  of  C.  la.  f 
168:19,  providing  that: 

"168:10.  n earing  on  Con/lrmotten.— The  dis- 
trict court  for  said  county  or  the  presiding 
Judge  thereof  may  fix  a  time  at  any  term  or 
appoint  a  special  term  for  hearing  the  objec- 
tions, and,  on  demand  of  any  person  or  corpo- 
ration assessed  for  benefits  or  awarded  dam- 
ages, may  frame  an  issue  in  said  matter,  im- 
panel a  jury  and  tnke  its  verdict  npon  the  trial 
of  snch  imue.  whether  the  amount  of  damages 
awarded  by  the  commiBrioners  is  adequate  or 
whether  the  assessment  of  benefits  to  any  re- 
monstrant, demanding  the  review  by  Jury,  is  too 

high ;  and  the  jury  may  assess  the  same. 
•    •    ••• 

The  error  assigned  In  the  Instant  case  rais- 
es the  question  only  whether  or  not  the  dis- 
trict Is  limited  to  the  right  to  exercise  the 
power  of  eminent  domain  under  the  general 
statute^  and  does  not  question  the  regu- 
larity of  the  proceedings  bad  In  this  case. 
While  we  do  not  wjsh  to  be  understood  as 
approving  the  suffldency  of  the  proceedings 
taken  In  this  matter,  that  question  te  not 
here  for  review. 

There  are  other  sections  of  the  act,  con- 
taining similar  provisions  respecting  the 
manner  in  which  damages  shall  be  ascer- 
tained for  the  taking  of  land  for  right  of 
way  purposies.  When  the  whole  act  is  con- 
strued together,  it  Is  apparent  that  it  was 
the  Intention  of  the  Legislature  that  a  drain- 
age district  might  exercise  the  right  of  em- 
inent domain  by  awarding  damages  In  the 
manner  referred  to  In  the  section  above  men- 
tioned. Every  landowner  affected  by  the 
proceedings,  or  whose  property  Is  taken  or 
damaged.  Is  entitled  to  a  Jury  trial  in  the 
district  court  for  the  purpose  of  ascertaining 
the  validity  of  the  assessments  levied  against 
bis  land  or  the  Justness  of  the  damages 
awarded.  These  proceedings,  when-  properly 
followed,  with  due  regard  to  the  rules  and 
notices  required  to  give  validity  to  Judicial 
proceedings,  satisfy  the  requirements  that 
private  property  shall  not  be  taken  for  pub- 
lic use  without  Just  compensation  or  due 
process  of  law,  Portneuf  Irrigating  Co.  v. 
Budge,  16  Idaho,  116,  100  Pac.  1046,  18  Ann. 
Cas.  674;  Eagleson  v.  Rubin,  16  Idaho,  92, 
100  Pac.  765 ;  State  v.  Stewart,  74  Wis.  620, 
43  N.  W.  947,  6  L.  R.  A.  394;  ChapUn  ▼. 
Highway  Com'rs,  129  ni.  661,  22  N.  B.  484; 
182P.-M 
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Chronic  v.  Pugh,  136  HI.  539,  27  N.  B.  415; 
Ooodwlne  t.  Evans,  134  Ind.  262,  33  N.  E. 
1031. 

[I]  It  Is  Insisted  by  some  of  the  remon- 
strants that  certain  lands  owned  by  them, 
lying  west  of  the  Oregon  Short  Line  Rail- 
road right  of  way,  within  the  drainage  dis- 
trict, were  Improperly  Included,  for  the  rea- 
son that  such  lands  will  receive  no  benefit 
from  the  drainage  system,  and  do  not  con- 
tribute to  the  water-logged  condition  of  other 
lands  in  the  district.  With  respect  to  sodi 
lands,  the  court  found  that  they  would  re- 
ceive the  benefits  shown  by  the  report  of  the 
commissioners;  that  the  sum  assessed 
against  such  lands  was  a  valid  assessment 
to  be  levied  against  the  same;  that  they 
would  receive  and  derive  benefits  from  the 
drainage  district  and  the  construction  of  the 
drainage  system;  that  the  assessment  was 
not  Improper  or  excessive,  and  that  the  same 
should  be  assessed ;  and  that  the  assess- 
ments against  such  lands  were  not  greater 
than  the  assessments  upon  other  lands  bene- 
fited by  the  construction  of  the  drainage 
system.  An  examination  of  the  record  satis- 
fies us  that  the  court's  findings  are  sup- 
ported by  the  evidence. 

[7-9]  The  sixteenth  assignment  of  error  Is 
directed  against  the  action  of  the  trial  court 
In  sustaining  the  report  of  the  drainage  com- 
missioners in  levying  assessments  for  benefits 
against  the  lands  and  premises  of  each  and 
all  of  the  remonstrants.  It  Is  contended  that 
the  evidence  shows  that  the  said  levies  for 
such  purposes  against  the  lands  were  not 
made  In  any  manner  conforming  to  the  re- 
quirements of  C.  U  1 168:13,  formerly  section 
9  (a),  c.  42,  Sees.  Laws  1915. 

In  order  to  determine  the  method  to  be 
used  by  the  commissioners  In  apportioning 
the  cost  of  the  proposed  works  to  the  vari- 
ous tracts  of  land  within  the  district,  it  may 
be  helpful  to  bring  together  the  provisions  of 
the  statute  bearing  thereon,  without  refer- 
ence to  the  sections  in  which  they  are  found, 
which  read  as  follows: 

«•  •  •  •  The  commissioners  shall  examine 
the  land  described  in  the  petition  and  proposed 
to  be  drained  and  protected  •  •  •  and  shall 
determine  and  report:  •  •  •  What  lands 
will  be  benefited  by  the  construction  of  the  pro- 
posed works,  whether  the  benefits  will  equal  or 
exceed  the  aggregate  cost  of  constructing  such 
work,  including  all  incidental  expenses,  costs 
of  proceedings  and  damages;  and  they  shall 
apportion  and  assess  the  estimated  cost  of  the 
same  on  the  lands  so  benefited  by  setting  op- 
posite the  correct  description  of  each  tract,  lot 
or  easement,  the  portion  of  such  cost  assessed 
as  benefits  thereon.  •  •  •  In  determining 
the  amount  which  each  tract  of  land  will  be 
benefited  by  such  proposed  drainage  system,  the 
commissioners  shall  consider  the  damage  done 
to  low  land  from  seepage  and  saturation  by  ir- 
rigation water  from  high  land,  and  the  neces- 
sity for  the  carrying  off  of  waste  water,  and 
snch  high  lands  shall  be  considered  as  being 
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benefited  to  the  extent  and  In  the  amount  that 
such  landi  are  responsible  for  damage  to  low 
lands  from  seepage  and  saturation  b^  irritation 
water." 

It  la  evident  that  the  commissioners  are 
to  apportion  and  assess  the  estimated  cost 
of  the  works  according  to  benefits,  but  the 
sense  in  which  the  word  "benefits"  Is  used 
differs  as  applied  to  the  two  classes  of  land 
mentioned  In  the  statnta  By  "high  lands" 
reference  la  undoubtedly  made  toi  land  which 
will  not  be  enhanced  in  ralue  by  the  con- 
struction of  the  drainage  works.  By  "low 
lands"  is  meant  lands  which  will  be  bene- 
fited in  the  ordinary  sense,  1.  e.,  enhanced 
In  Talue  by  the  construction  of  the  works. 
The  benefit  to  ea«,h  tract,  lot,  or  easement 
of  low  land  Is  to  be  determined  in  propor- 
tion to  the  extent  to  which  such  land  is 
enhanced  in  value  by  drainage.  The  benefit 
to  each  tract,  lot,  or  easement  of  high  land 
is  to  be  determined  tn  proportion  to  the  ex- 
tent to  which  Buch  land  contributes  to  the 
damage  of  low  lands  by  seepage  of  Irriga- 
tion water,  to  the  saturation  or  water-logged 
condition  thereof. 

When  we  consider  these  provisions  of  the 
act,  and  the  further  provision  that  unless 
the  benefits  exceed  the  cost  of  the  works  the 
proceedings  must  be  dismissed,  it  would  ap- 
pear that  the  only  feasible  method  of  giv- 
ing effect  to  the  provisions  of  the  statute 
in  the  matter  of  assessing  cost  of  the  works 
to  the  various  tracts  of  land  In  the  district 
Is  first  to  determine  the  amount  of  the  re- 
sponsibility of  the  high  lands  for  damage  to 
low  lands  from  seepage  of  irrigation  wa- 
ter. The  amount  of  such  responsibility  will 
be  the  proportion  which  the  amount  of  water 
contributed  by  any  tract  of  high  land  to  the 
damage  of  low  lands,  through  seepage  of 
irrigation  water,  bears  to  the  combined  con- 
tribution of  water  causing  damage  to  the  low 
lands  of  the  district  from  all  sources  of  Ir- 
rigation. 

In  cases  where  a  drainage  district  is  com- 
posed of  lands  which  have  been  artificially 
Irrigated,  the  damage  to  the  low  lands  from 
seepage  of  irrigation  water  may  or  may  not 
coincide  with  the  amount  of  benefits  received 
by  the  low  lands  as  a  result  of  the  construc- 
tion of  the  drainage  works,  according  to  the 
(fircumstances  of  the  case.  If  a  portion  of 
the  benefits  derived  by  low  lands  from  the 
construction  of  the  works  will  arise  from 
enhancement  of  the  value  of  the  lands  If 
they  were  in  their  natural  state,  or  by  chang- 
ing conditions  other  than  damage  caused  by 
seepage  and  saturation  from  irrigation  wa- 
ter, the  amount  of  such  benefits  must  be  de- 
termined by  the  commissioners,  but  cannot  be 
considered  in  determining  the  amount  of  the 
assessment  to  be  charged  against  the  high 
lands.  In  sudi  a  case,  the  amount  to  be 
assessed  against  the  high  lands  shall  be 
their  proportion  of  that  part  of  the  cost 


which  represents  the  damag«  done  to  the 
low  lands  by  seepage  and  saturation  of  Irri- 
gation water.  The  oommissioners  are  en- 
joined by  the  statute  to  assess  against  each 
tract,  lot,  or  easement  of  high  land  its  pro- 
portion of  the  estimated  cost  of  the  works  In 
accordance  with  its  proportion  of  responsl- 
bUIty  for  damage  to  low  lands  of  the  district 
by  seepage  of  Irrigation  water. 

After  so  determining  the  part  of  the  es- 
timated cost  of  the  works  which  should  be 
borne  by  the  high  lands,  the  remainder  of 
such  estimated  cost  shall  be  apportioned 
and  assessed  to  the  various  tracts  of  low 
land  according  to  "benefits"  as  that  term  is 
ordinarily  used;  that  is,  with  relation  to 
enhanced  value  by  reason  of  the  construc- 
tion of  the  works. 

In  this  case,  in  determining  the  amount 
of  benefits  to  the  low  lands,  they  were  sub- 
divided into  divisions  according  to  the  dis- 
tance of  the  water  table  under  the  surface 
of  the  ground.  The  evidence  shows,  how- 
ever, that  the  assessments  ^ere  not  levied 
according  to  the  height  of  the  water  table, 
but  that  the  height  of  the  water  table  was 
an  element  considered  by  the  commissioners 
In  aiding  them  to  determine  the  benefits 
which  the  low  land  would  receive  from  the 
construction  of  the  works.  It  is  not  shown 
by  the  record  in  this  case  that  the  commis- 
sioners were  not  attempting  to  follow  the 
correct  rule  in  assessing  the  cost  of  the 
works. 

[10]  Error  is  predicated  upon  the  fact  that 
after  the  jury  had  returned  a  verdict  on  the 
remonstrance  of  the  Extension  Ditch  Com- 
pany, assessing  Its  benefits  in  the  sum  of 
$1,500,  the  court,  upon  the  motion  of  the 
drainage  district,  supported  by  the  affidavits 
of  every  Juror  to  the  effect  that  it  was  their 
Intention  by  their  verdict  to  find  that  the 
amount  the  Extension  Ditch  Company  should 
actually  pay  toward  the  construction  of  the 
works  of  the  district  should  be  $1,600, 
changed  the  verdict  so  as  to  find  the  amount 
of  benefits  received  by  the  Extension  Ditch 
Company  as  $7,600,  and  to  assess  the  amount 
which  it  should  pay  toward  the  construc- 
tion of  the  improvements  at  $1,600,  or  one- 
fifth  of  the  assessed  benefits.  All  of  the  evi- 
dence in  the  case  shows  that  the  cost  of  con- 
struction of  the  drainage  system  would 
amount  to  one-fifth  of  the  benefits  assessed 
against  the  lands  within  the  district 

Appellants'  position  is  that  under  O.  I>.  t 
4439,  the  affidavits  of  the  Jurors  could  not 
be  received  to  Impeach  their  verdict,  except 
when  obtained  by  resort  to  a  determination 
of  chance,  and  that  the  court  erred  In  cor- 
recting the  record  of  the  verdict.  This  U 
not  a  question  of  Impeaching  a  verdict,  bat 
correcting  it  to  conform  to  what  was  actually 
found  and  Intended  to  be  returned  by  the 
Jury.  The  rule  is  that  the  court  may  pei^ 
mlt  the  Jury  to  fortify  Its  verdict  or  to  show 
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b7  the .  affidavits  of  the  jurors  tbe  verdict 
wULcb  they  found  and  Intended  to  return, 
and  this  may  be  done  after  they  have  been 
discharged. '  Hodgklns  v.  Mead,  119  N.  X. 
166,  23  N.  R  659;  Borhans  v.  Tibbits,  7 
How.  Prac.  (N.  Y.)  21 ;  Pnissel  v.  Knowles, 
4  How.  (Mlsa.>  90;  Dalrymple  v.  Williams, 
63  N.  T.  361,  20  Am.  Rep.  544 ;  Wirt  ▼.  Beld, 
138  App.  Div.  760, 123  N.  Y.  Supp.  706.  See, 
also,  Bates  v.  Price,  30  Idaho,  521,  166  Paa 
261. 

The  order  confirming  the  report  of  tbe 
commissioners  Is  affirmed.  Costs  are  award- 
ed to  respondents. 

MORGAN,  a  J.,  and  RICE,  3^  concur. 


(31  Idabo,  SE3) 

EEINBBTSBN  et  a),  v.  IDAHO  POWES  & 
CONCENTRATING  CO.,  Limited,  et  aL 

(Snpreme  Court  of  Idalio.     July  7,  1919.) 

1.  IZTJXTITOnON     «=3l6S— ISSITANCB— E3FFB0T. 

Where  an  injunction  ia  sought  upon  a  com- 
plaint i>efore  the  filing  thereof,  an  order  grant- 
ing the  injunction  does  not  take  effect  until  the 
filing  of  tbe  complaint  and  the  required  under- 
taking. 

2.  Ixuvsanov  4:±>219— Whsr  Efixctivx  — 

DiBOBEDlanCK. 

Where  a  ccmditional  order  for  injunction  ts 
obtained  which  requires  some  action  on  the 
part  of  the  party  seeking  the  same  to  make  the 
order  effective,  there  can  be  no  disobedience  of 
such  order  until  it  has  taken  effect. 

3.  CoBPOBATioNS  9=>176  —  Stockholdkbs  — 

AaBXEMBNT. 

A  contract  between  a  corporation  and  its 
stockholders  that  the  corporate  stock  held  by 
them  shall  be  nonassessable  may  be  made,  and  it 
ia  not  necessary  that  such  contract  be  evi- 
denced by  the  certificates  of  stock,  but  it  may  be 
proved  by  any  competent  evidence.. 

Appeal  from  District  Court,  Bonner  Coun- 
ty; John  M.  Flynn,  Judge. 

Action  for  Injunction  by  T.  Reinertsen  and 
others  against  tbe  Idaho  Power  &  Concen- 
trating Cotnpany,  Limited,  and  others.  Prom 
a  judgment  for  plaintiffs,  defendants  appeaL 
Reversed,  with  directions. 

Sidney  H.  Smith,  of  Sandpolnt,  for  appel- 
lants. 

Peter  Johnson,  of  Sandpolnt,  and  F.  A.  Mo 
Call,  of  Boise^  for  respondents. 

RICE,  J.  This  action  was  Instituted  to 
obtain  an  Injunction  against  the  officers  of 
the  Idaho  Power  &  Concentrating  Company, 
Limited,  an  Idaho  corporation,  prohibiting 
the  sale  of  certain  of  the  corporate  stock 
thereof  for  nonpayment  of  assessments.  The 
complaint  alleged  that  the  stock  waS' nonas- 


sessable, and  also  set  forth  certain  alleged 
lrregularitl<>s  in  the  proceedings  leading  np  to 
the  sale. 

According  to  the  published  notice,  tbe  sale 
was  to  be  held  at  Sandpolnt,  at  3  o'clock  In 
the  afternoon  of  the  12th  day  of  May,  1917. 
It  appears  that  a  few  hours  prior  to  this 
time  a  complaint  was  presented  to  one  of  the 
judges  of  the  district  court  of  the  Eighth 
judicial  district  at  Coeur  d'Alene,  who  signed 
an  order  directing  tbe  clerk  to  Issue  an  In- 
junction- upon  the  ffilng  of  a  bond  to  be  ap- 
proved by  the  clerk  or  himself.  The  record 
also  shows  that  a  bond  was  approved  by  the 
judge  on  the  same  day.  The  complaint,  how- 
ever, was  not  filed  until  4 :45  in  tbe  afternoon 
of  that  day,  whereupon  the  writ  of  Injunc- 
tion was  issued. 

It  further  appears  that  a  short  time  prior 
to  commencement  o'f  tbe  sale  F.  A.  McCall, 
prosecuting  attorney,  Bonner  county,  and 
attorney  for  respondents,  notified  the  officers 
of  tbe  corporation  that  he  had  talked  with 
JudgQ  Pnnn  over  the  telephone,  and  had  been 
notified  by  him  that  an  Injunction  had  been 
issued.  Notwithstanding  the  notice  given  by 
McCail,  the  sale  proceeded,  and  the  stock 
was  sold  to  the  corporation  before  the  com- 
plaint was  filed. 

An  answer  was  thereafter  filed,  allegiiig 
that  the  sale  had  been  held  pursuant  to  the 
published  notice,  and  the  case  was  tried  be- 
fore the  court  without  a  jury.  At  the  open- 
ing of  tbe  trial  tbe  attorney  for  appellants 
moved  the  court  to  dismiss  the  action,  for  the 
reason  that  tbe  complaint  alleged  a  threaten-, 
ed  sale  of  tbe  stock  and  sought  relief  only  by 
injunction;  that  tbe  sale  had  already  taken 
place  when  the  complaint  was  filed,  and  re- 
spondents had  not  amended  their  pleadings 
so  as  to  attack  the  sale  or  ask  to  have  it  set 
aside.    The  motion  was  denied. 

[1]  In  the  case  of  Elmore  County,  etc., 
Ass'n  V.  Stockslager,  22  Idaho,  420,  126  Paa 
616,  it  was  beld  that  an  order  for  injunction 
may  be  sought  upon -a  complaint  before  it  has. 
been  filed,  but  that  In  such  a  case  tbe  order 
allowing  the  writ  does  not  take  effect  until 
the  filing  of  tbe  complaint  and  tbe  required 
undertaking. 

[2]  In  tbe  case  of  Winslow  v.  Nayson,  113 
Mass.  411,  a  bill  bad  been  presented,  before 
filing,  to  a  justice  of  tbe  court,  who  ordered 
that  upon  the  filing  thereof  an  Injunction 
should  issue.    Tbe  court  said: 

"The  order  for  injunction  was  conditional 
upon  the  filing  of  the  bUl.  Until  the  bill  Itad 
been  filed,  no  injunction  was  granted.  •  •  • 
There  can  certainly  be  no  disobedience  of  an 
order  which  has  not  taken  effect." 

[3]  The  notice  given  by  McCall  to  the  offi- 
cers of  the  corporation  had  no  binding  effect, 
because  at  that  time  no  Injunction  had  Is- 
sued, nor  was  an  order  made  for  an  imme- 
diate Issuance  of  an  injunction.     Whether 
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there  would  be  an  Injnnctlon  was  conditioned 
ui)on  the  filing  of  tbe  complaint  and  the  com- 
menc-eiuent  of  an  action.  Elmore  County,  etc, 
Aas'n  T.  Stockslager,  supra. 

The  court  found  that  the  stock  was  in  fiict 
Dooassessable.  The  evidence  in  the  case 
araply  supports  the  flndluj;.  The  minutes  of 
the  organization  meeting  of  the  stockholders, 
as  well  as  of  the  first  meeting  of  the  board 
of  directors,  were  lntrodu<«d  In  eridenoe, 
and  It  apiiears  therefrom  that  practically  all 
of  the  outstanding  stwrk  of  the  corporation 
was  liwued  in  payment  of  certain  property, 
and  that  It  was  agre<-<l  that  the  stock  so  Is- 
suihI  Khould  be  c-onsldered  fully  paid  and  non- 
awiesHMble.  The  firnt  250  certificates  issued, 
however,  did  nol  contain  upon  their  face  the 
words  "Fully  (laid  and  nonassessable,"  bat  nil 
certificates  issued  thereafter  contained  those 
woiiis.  The  shares  of  stock  which  were  sold 
in  this  instancy  were  nonassessable  on  their 
face,  but  It  Is  shown  that  thpy  were  iHsued  In 
lieu  of  sloi-k  certificates  which  by  their  terms 
did  not  contain  the  words  "Flilly  paid  and 
Doiiasiiessuble." 

Id  the  case  of  Wall  ▼.  Basin  Mining  Co., 
Ltd.,  16  Idaho.  .S13,  101  Pac.  733.  22  L.  B.  A. 
(N.  8.)  1013.  it  was  held  in  effect  that,  where 
a  corporation  issues  certificates  of  stock,  and 
prints  thereon  as  a  part  thereof  the  words 
"iionasKCMsable,"  such  words  become  a  matter 
of  agreement  and  a  part  of  the  contract  tie- 
tween  the  corporation  and  the  stockholder, 
and  may  be  enforced  by  the  stockholder 
against  the  right  of  the  corporation  to  assess 
such  stock. 

We  think  the  nonassessabillty  of  corpo- 
rate stock  must  be  the  result  of  a  contract 
ttetween  the  corporation  and  its  stockholders, 
and  It  Is  not  necessary  that  such  contract  be 
evidenced  by  the  certificates  of  stock,  but  it 
may  be  proved  by  any  competent  evidence. 
See  Mantle  v.  Jack  Walte  Mining  Co.,  Ltd..  24 
Idaho,  tfi:{.  i:»  l>nc.  8&4,  Uie  I'aa  1130.  The 
court  having  found  that  such  a  contract  was 
made  with  reference  to  the  stock  Involved  In 
tills  action.  It  was  Justified  in  concluding 
that  the  stock  was  nonassessable. 

Ity  lis  Juilitment  in  this  case  the  court 
niiitle  the  Injunction  ()ermanent,  and  decreed 
the  cancellation  of  the  sale  of  the  stock,  ap- 
parently u|Miu  the  theory  that  the  sale  had 
Ihh-ii  made  tu  violation  of  the  order  for  in- 
Juiu-tion  outstanding,  of  which  the  officers  of 
the  cur|Hiratijn  had  iiotice,  and  was  therefore 
void.  As  we  have  seen,  the  sale  was  not  void 
for  that  reason. 

There  is  therefore  nothing  In  the  record 
which  will  sustain  the  Judgment  canceling 
and  setting  aside  the  sale  of  the  stock.  There 
is  an  entire  absence  of  any  averment  in  the 
complaint  that  the  stock  had  been  sold. 
Where  there  is  an  entire  absence  of  a  material 
allegation  in  a  complaint,  as  distinguished 
from  a  defective  statement  of  the  necessary 


averment,  the  aHegatlons  of  an  answer  do  not 
cure  the  defect  Arnold  v.  American  Ina. 
Co.,  148  Cal.  864,  84  Pac.  182,  26  Lw  B.  A.  (N/ 
E.)  6;  81  Cya  716. 

The  Judgment  la  reversed,  with  direcUona 
to  the  trial  court  to  permit  respondents  to 
amend  their  complaint  and  take  such  further 
proceedings  as  are  not  In  confilct  with  tbU 
opinion.    Coses  awarded  to  appellants. 

MOBGAN,  C.  J.,  and  BUDGE,  J.,  concor. 


(»  KUho.  tm 
GBEEN  et  aL  v.  CBAXEY. 

(Supreme  Court  of  Idaho.     July  7,  1919.) 

1.  Appeal  and  Ebrob  ®=>i(>i(1)— PsicaBNTA* 
TioN  IN  Court  Bkuiw  —  Juoomeht  ok 
Pleadinos. 

Od  appeal  from  an  order  vacating  a  Jadg- 
meat  for  plahitill,  on  the  pleailinxa,  the  suffl* 
cJPDcy  of  the  facts  stated  in  the  answer  to  con- 
stitute a  defense  cannot  tie  urged,  for  the  first 
time,  in  the  Supreme  Court 

2.  JUDOMENT  «=>364— jDDaVKNT  OR  PI.EAD- 

iNos— Vacation. 
An  affidavit  filed  after  Judgment  for  plain- 
tiff on  the  pleadioKs,  to  the  effect  that  defend- 
ant and  his  attorupy  believed  the'  allegations  of 
the  answer  sufficient  to  constit-ite  a  defense^ 
does  not  show  mistake,  inadvertence,  surpriaei 
or  excusable  neglect  as  meant  by  Comp.  Laws 
§  42:29,  and  will  not  support  an  order  vacating 
the  judgment 

Appeal  from  District  Court,  Benewab 
County ;  B.  N.  Dunn,  Judge. 

Action  by  B.  S.  Green  and  William  Law, 
copartners  doing  busluess  under  the  firm 
name  and  8t)'le  of  Green  &  Law,  against  C 
W.  Crauey.  From  an  order  vacatiug  a  Judg- 
ment for  plahitiffs,  they  appeal.     Beversed. 

Elder  &  Elder,  of  Coeur  d'Alene,  for  ap- 
pellants. 

Ezra  B.  Wbltia,  of  Coeur  d'Alene,  and  EL 
M.  La  Velne,  of  St  Maries,  for  respondent. 

MOBGAN,  G.  J.  This  action  was  com- 
menced by  appellants  to  recover  on  a  Judg- 
ment made  and  entered  against  re»iiondeut 
in  Cherokee  county,  Kan.  An  answer  was 
filed,  and,  on  motion  of  appellants,  tlie  court 
granted  Judgment  in  their  favor  on  the 
pleadings.  Respondent  moved  that  the  Judg- 
ment be  set  aside  and  for  permission  to  Hie 
and  serve  an  amended  answer,  on  the  foilovr- 
Ing  grounds: 

"(1)  That  said  Judjnnent  was  rendered  against 
this  defendant  by  his  excusable  mistake,  inad- 
vertence, and  surprise. 

"(2)  That  at  tbe  time  said  Judgment  was  ren- 
dered an  order  had  been  made  in  the  above-en- 
titled court  sustaining  tbe  demurrer  to  the  an- 
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•wer,  and  nnder  the  mles.of  the  court,  particu- 
larly rule  6  thereof,  the  defendant  was  entitled 
to  6ve  days  after  the  service  of  the  order  mis- 
taining  said  demurrer,  or  notice  thereof,  in 
which  to  file  and  serve  an  amended  answer 
herein,  and  that  said  judgment  was  rendered 
during  said  time  upon  the  pleadings  when  de- 
fendant was  entitled  to  file  and  serre  an  amend- 
ed answpr  in  this  action. 

"(3)  That  defendant  has  a  good  and  meritori- 
ons  defense  to  said  action  as  will  appear  by 
the  verilied  amended  answer,  a  copy  of  which  is 
■ubmitted  herewith  and  served  herewith,  and 
the  entry  of  said  Judgment  against  defendant 
was  caused  by  his  excusable  neglect,  surprise, 
and  mistake,  and  said  defendant  intfnded  at  ali 
times  and  stages  to  appear  and  defend  said  ac- 
tion and  to  present  his  defense  herein,  and  that 
in  Justice  he  should  be  entitled  and  allowed  to 
fila  and  serve  said  amended  answer  and  have 
aaid  cause  determined  upon  the  merits." 

Tbe  motion  was  granted,  and  this  appeal 
Is  from  that  order. 

The  order  does  not  designate  tbe  ground 
on  which  It  was  granted,  but  it  ia  apparent 
U  was  not  based  on  the  second  speclQcatlon 
in  the  motion,  L  e.,  that  the  Judgment  was 
tendered  during  a  period  of  time  provided 
by  the  rules  of  the  district  court  within 
which  respondent  might  file  and  serve  an 
amended  answer. 

[1,2]  While  the  transcript  contains  a  copy 
of  an  order  sustaining  a  demurrer  to  the 
answer,  which  bears  the  same  filing  date  as 
does  tbe  Judgment  and  which  appears  to 
have  been  made  tbe  day  before  it  was  filed. 
It  does  not  contain  a  copy  of  the  demurrer, 
nor  any  reference  to  It  other  than  that  to 
be  fouud  in  the  order,  nor  Is  snch  a  docu- 
ment mentioned  in  either  the  prtecipe,  the 
oertifli-ate  of  the  clerk  to  the  transcript,  or 
that  of  the  trial  Judge  as  to  the  papers,  rec- 
ords, and  files  used  and  considered  by  him 
In  disposing  of  the  mottoa  We  conclude 
that  if  such  a  demurrer  was  filed  and  was 
disposed  of,  as  appears  from  the  order,  and 
if  time  within  which  to  amend  was  fixed  by 
tbe  court  rules,  as  stated  in  respondent's 
motion,  tbe  time  must  Iiave  been  waived,  or, 
for  some  other  sutflcient  reason,  the  point 
was  not  considered  by  tbe  trial  coort  and  is 
not  properly  here  for  review. 

Benpoudent  contends  bis  original  answer 
states  a  defense  to  the  cause  of  action  set 
forth  in  appelitints*  complaint,  and  therefore 
tbe  entry  of  Judgment  on  the  pleadings  was 
erroneous.  If  that  is  tme,  the  error  might 
have  been  corrected  by  appeal  from  tbe  Judg- 
ment, had  one  been  taken.  No  sucb  conten- 
tion was  made  In  tbe  district  court  in  sup- 
port of  respondent's  motion,  and  it  may  well 
be  doubted  whether  a  trial  court  has  power 
to  vacate  a  Judgment  for  sucb  a  cause,  a 
point  not  necessary  to  dedde,  for  if  It  baa 
not  such  power  appeal  Is  the  only  remedy, 
and  If  it  luks  sucb  power  that  ground  of  re- 


lief was  waived  In  this  case  by  failure  to 
specify  it  In  support  of  the  motion.  Be  that 
as  It  may,  tbe  sufficiency  of  tbe  answer  can- 
not be  urged  for  the  first  time  In  tbe  Su- 
preme Court  In  a  case  of  this  kind. 
O.  L.  I  4229,  provides: 

"The  court  may  •  •  •  relieve  a  party,  or 
his  legal  representative,  from  a  Judgment,  oi^ 
der  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise  or 
ezcDsable  neglect.    •    •    *>' 

In  support  of  bis  motion  to  vacate  the 
Judgment,  respondent  presented  an  aiueuUed 
answer  contalulng  allegations  which,  it  Is 
contended,  show  the  Kansas  court  to  have 
lieen  without  Jurisdiction  to  enter  the  Judg- 
ment which  forms  tbe  basis  of  this  action. 
He  also  filed  an  affidavit  in  which  he  stated 
that  the  Judgment  was  taken  against  him 
through  bis  excusable  neglect,  suriirlsc,  and 
mistake,  and  that  both  be  and  his  attorney 
thought  the  lack  of  Jurisdiction  of  the  ICan- 
sas  court  tiad  been  sufiiclently  pleaded  in  the 
original  answer.  That  statement  i-oUKtltutes 
the  only  showing  made  of  '*exi'usalile  neg- 
lect, surprise  and  mistake,"  and  it  Is  lusuf- 
flcient  to  support  the  order  vacating  tbe 
Judgment  Domer  ▼.  Stone,  27  Idaho,  27U, 
140  Pac.  605. 

The  order  appealed  from  Is  reversed. 
Costs  are  awarded  to  appellants. 

BICE  and  BUDOB,  JJ.,  concur. 


m  Idaho,  W8) 
DB  liAMATER  v.  LnTLR. 

(Supreme  Court  of  Idaho.    July  8,  1919.) 

1.  Api>EAt.  AND  EaaoB  ^91000(1)— Rrvikw— 

MiSCONOUCT    OP    ConNBCIr-lNSTRl'CTIUXa. 

^^'hc^e  counsel  for  respondent  in  addressing 
the  Jury  makes  a  statement  calriilntttl  to  prej- 
udice the  cause  of  appellant,  which  in  not  tiinme 
out  fay  tfae  evidence,  and,  upon  ezcpption  iM-ing 
taken  thereto,  the  court  instructs  tbe  Jury  to 
disrerard  such  statement,  tbe  ruling  being  fa- 
vorable to  appellant,  tbe  incident  presents  noth- 
ing to  this  court  for  review. 

2.  MALICI0178  PBOBsccnoir  4=>30— Maucb. 

Any  motive  which  prompts  tlie  coinim-nce- 
ment  of  a  criminal  prosecution,  other  than  to 
bring  the  accused  to  Justice,  is  malicious. 

S.  Malicious   PBOSEcimoir   #=320— "Pkoba- 

BLE  CaUSK"— iNSTBUCTIOWS. 

An  instruction  defining  "probable  cause"  to 
mean  the  existence  of  such  farts  and  clrcnm- 
stances  as  would  exdte  tbe  belief  in  a  rcaiion- 
ably  prudent  man's  mind,  acting  on  the  facts 
or  information  within  the  knowledge  or  reach 
of  the  complaining   witness  at  the  time,  that 
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tbe  person  charged  was  guilty  of  the  crime  for 
which  be  was  prosecuted,  is  not  erronebus. 

[Ed.  Note.— EV>r  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prob- 
able Cause.] 

4.  Tbiai.  «=3349(2)— Speciai.  Vkbdicts— Dm- 
cbbtion  09  coubt. 
In  a  case  wherein  the  issues  are  not  com- 
plicated it  is  not  an  abuse  of  discretion  for  the 
judge  to  refuse  to  submit  questions  to  the  jury 
for  the  purpose  of  obtaining  a  special  Terdict. 

Appeal  from  District  Court,  Gem  County; 
Ed.  L.  Bryan,  Judge. 

Action  by  3.  V.  De  Lamater  against  An- 
drew Little.  From  a  Judgment  for  plaln- 
tUI  and  an  order  denying  a  new  trial,  de- 
fendant appeals.   Affirmed. 

Flnley  Monroe,  of  Bmmett,  and  Scatter- 
day  &  Van  Duyn,  of  Caldwell,  for  appe- 
lant 

A.  O.  Hlndman,  of  Boise,  and  Oeo.  F.  Zim- 
merman, of  Emmett,  for  respondent. 

MORGAN,  C.  J.  This  is  an  appeal  from 
a  Judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial, 
in  an  action  for  damages  for  malicious  pros- 
ecution. 

One  of  the  points  relied  on  by  appellant  is 
disclosed  by  the  following  extract  from  the 
record  relative  to  an  Incident  wblcli  occur- 
red during  the  argument  of  counsel  for  re- 
spondent to  the  Jury: 

"By  Mr.  Van  Duyn:  We  hereby  except  to  the 
statement  made  by  Mr.  Zimmerman  in  his  ar- 
gument that  it  is  common  knowledge  that  Mr. 
Little  has  l>een  trampling  over  the  rights  of  oth- 
ers, for  the  reason  tiiat  there  is  no  evidence  of 
sudi  in  the  case. 

"By  the  Court:  The  jury  will  be  instructed 
to  disregard  the  statement  of  counsel  for  the 
reason  that  there  is  no  evidence  in  tlte  record 
upon  which  such  argument  could  be  based." 

[1]  The  ruling  was  favorable  to  appellant, 
and  the  Incident  presents  nothing  to  this 
court  for  review.  Palcher  v.  Oregon  Short 
Line  Railroad  Co.,  31  Idaho,  93,  169  Pac. 
298;  Labonte  v.  Davidson,  31  Idaho,  644, 
175  Pac.  688. 

The  defense  was  that  appellant,  in  caus- 
ing the  prosecution,  acted  upon  the  advice 
of  counsel,  without  malice  and  with  reason- 
able and  probable  cause  to  believe  respond- 
ent guilty  of  tbe  crime  charged. 

[2]  Appellant  complains  of  a  statement  in 
one  of  the  instructions  to  tbe  effect  that 
any  motive  which  prompts  the  commence- 
ment of  a  criminal  prosecution,  other  than 
to  bring  tbe  accused  to  Justice,  Is  malicious; 
also  to  a  portion  of  another  instruction  to 
tbe  effect  that,  if  it  be  shown  the  advice  of, 
counsel  was  not  sought  in  good  faith  and 
for  the  protection  of  the  public,  it  is  not  a 


defense.  The  language  complained'  Of  is  «' 
correct  statement  of  the  law.  18  R.  C.  L.  p. 
28,  §16:26  Cyc.  49. 

[3]  Tbe  action  of  the  Judge  in  Instructing 
the  Jury  that  "by  the  term  "probable  cause' 
is  meant  tbe  existence  of  such  facts  and 
drciunstances  as  would  excite  the  belief  in 
a  reasonably  prudent  man's  mind,  acting  on 
the  facts  or  infcHtnatlon  within  the  knowl- 
edge or  reach  of  the  complaining  witness  at 
tbe  time,  tbat  the  person  charged  was  guilty 
of  the  crime  for  which  he  was  prosecuted," 
is  assigned  as  error;  fault  being  found  with 
the  portion  of  the  Instruction  which  refers 
to  facts  or  information  within  the  reach  of 
the  complaining  witness.  In  this  connection 
it  is  argued  that  it  is  not  necessary  for  a 
prosecuting  witness,  who  relies  ui>on  tbe 
advice  of  counsel  as  a  defense  In  a  suit  for 
malicious  prosecution,  to  have  stated  to  his 
attorney  all  the  facts  within  bis  reach.  In 
Ross  V.  Kerr,  30  Idaho,  492,  167  Pac.  664, 
the  rule  Is  thus  stated: 

"To  Justify  by  advice  of  counsel  defendant 
must  show  tbat  he  truly  and  correctly,  fully  and 
fairly,  and  in  good  faith,  stated  to  such  coun- 
sel aU  of  the  facts  within  his  Icnowledge,  or 
which  he  might,  with  reasonable  diligence,  have 
ascertained,  bearing  upon  the  guilt  or  innocence 
of  the  accused." 

While  that  language  is  probably  prefera- 
ble to  that  employed  by  the  Judge  In  this 
case,  an  instruction  to  the  Jury  to  view  tbe 
conduct  of  the  defendant  In  the  light  ot 
facts  within  his  icnowledge,  and  of  such  fur- 
ther facts,  if  any,  as  were  within  his  reach, 
conveys  the  same  thought  as  does  an  instruc- 
tion that  such  conduct  should  be  viewed  in 
the  light  of  facts  within  his  Imowledge,  or 
which  he  might,  with  reasonable  diligence, 
have  ascertained,  and  the  charge,  as  given. 
Is  not  erroneous. 

[4]  Appellant  requested  the  court  to  sub- 
mit to  the  Jury,  for  special  findings,  the  fol- 
lowing questions: 

"(1)  Answer  'Yes*  or  "No."  Did  the  defead> 
ant,  Andrew  Little,  in  insdtuting  the  crim- 
inal action  against  the  plaintiff,  do  so  with  the 
intent  and  wish  to  vex  and  annoy  the  plaintiff 
or  to  do  a  wrongful  act? 

"(2)  Answer  'Tes'  or  'No.'  Did  the  defend- 
ant, Andrew  Little,  make  to  his  attorney,  Finley 
Monroe,  a  full  and  true  statement  of  all  tbe 
facts  within  bis  knowledge  concerning  the  crime 
charged  in  the  case  of  the  State  of  Idaho  v.  Da 
Lamater,  and  did  he  act  upon  the  advice  of 
said  attorney?" 

It  is  said  In  26  Cyc.  109: 

"The  court  may  take  a  special  verdict  and 
determine  the  question  of  probable  cause  there- 
on as  a  matter  of  law,  or  it  may  instruct  the 
jury  bypothetically  within  the  range  of  facts 
wliich  the  evidence  tends  to  establish  as  to  what 
constitutes  probable  cause,  and  thus  leave  it  to 
the  Jury  to  determine  only  the  facts." 
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S«e,  also,  18  R.  O.  I<.  p.  60,  {  40. 

The  trial  Judge  In  this  case  adopted  the 
latter  plan,  and  lu  so  doing  acted  within  bis 
discretion.  Lufkins  t.  Collins,  2  Idaho 
<Hasb.)  2S6,  10  Fac.  300;  GiSen  t.  aty  ot 
Lewiston,  6  Idaho,  231,  65  Pac.  <S46 ;  Fodey  t. 
Northern  Padflc  By.  Co.,  21  Idaho,  713,  123 
Pac  886. 

Appellant's  brief  contains  other  assign- 
ments of  error,  all  of  which  hare  been  care- 
fully examined,  but  no  cause  for  reversal 
has  been  f  otmd. 

The  Judgment  and  order  appealed  from 
are  affirmed.    Costa  awarded  to  respondent 

RICB,  J.,  concnrs. 

BUDOB,  J.,  sat  at  the  hearing,  bat  took 
no  part  In  the  opinion. 


<S3  taaho,  8«8) 

STATE  ▼,  BAPONI. 

(Snpreme  Court  of  Idaho.    July  8,  1910.) 

1.  Cbihinal  Law  (8==>274— Plea  of  Guilty— 
WrrnDBAWAir— DiscHETioN  of  Cocbt. 

Oomp.  LawB,  I  7757,  which  provides  that 
"the  court  may  at  any  time  before  judgment, 
upon  a  plea  of  guilty,  permit  it  to  be  with- 
drawn and  a  plea  of  not  guilty  substitnted," 
does  not  proiiibit  the  granting  of  a  motion  after 
judgment  to  withdraw  a  plea  of  guilty  and  sub- 
stitute a  plea  of  not  guilty,  where  the  applica- 
tion therefor  is  I>ased  on  the  fact  that  the  plea 
of  guilty  was  not  made  freely  and  voluntarily 
nor  with  understanding  of  the  nature  of  dte  act 
of  defendant  in  making  the  plea. 

2.  Cbixinai.  Law  «=>274— Plka  of  Gim.TT— 
WiiHnRAWAi/— DiscaxnoR  of  Cocbt. 

Permission  to  withdraw  a  plea  of  guilty  is 
discretitmary  with  the  trial  court,  and  such 
discretion  should  be  liberally  exercised. 

8.  Cbimiral  Law  «=»1149— Puca  of  Qvjlti 
— WiTHDBAWAi/— DiscBxnoir  of  Coubt. 
A  refusal  of  permission  to  withdraw  a  plea 
of  guilty  and  substitute  therefor  a  plea  of  noC 
guilty  can  be  reviewed  only  as  to  the  question  of 
whether  the  trial  court  exercised  judicial  discre- 
tion as  distinguished  from  arbitrary  action. 

4.  Cbiuinai,  Law  «=3ll40— Apfkai>— Discbx- 
noR  of  Tbial  Coxnn. 
Where,  on  an  appeal  from  an  order  denying 
a  defendant  permission  to  withdraw  his  plea  of 
guilty  and  substitute  a  plea  of  not  guilty,  the 
record  does  not  affirmatively  show  an  abuse  of 
discretion,  the  order  of  the  trial  court  will  be 
affirmed. 

Appeal  from  District  Court,  Latah  Coun- 
ty; Edgar  G.  Steele,  Judge. 

Ton7  Raponi  was  convicted  of  having  pos- 
session of  intoxicating  liquors,  and,  from  an 
-  order  denying  lila  application  to  set  aside 
Judgment  and  allow  substitution  of  plea  of 
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p.) 

not  guilty  for  plea  of  guilty,  he  appeals.    Af- 
firmed. 

A.  L.  Morgan,  of  Moscow,  for  appellant. 
Roy  L.  Black,  Atty.  Gen.,  and  Alfred  P. 
Stone,  Asst  Atty.  Gen.,  for  the  State. 

FLTNN,  District  Judge.  Defendant,  ap- 
pellant here,  was  arrested  on  the  charge  of 
having  in  his  possession  intoxicating  liquor, 
and  was  taken  before  the  probate  court, 
where  he  stated  that  he  did  not  want  an  at- 
torney, waived  preliminary  hearing,  and 
was  bound  over  to  ihe  district  court.  An  In- 
formation was  there  filed  charging  him  with 
having  in  bis  possession  "intoxicating  liquor, 
to  wit:  Dago  Red."  He  was  arraigned,  and, 
on  being  asked  by  the  district  judge  if  he 
wanted  an  attorney,  replied  that  he  did  not. 
Thereupon  be  pleaded  guilty  and  was  sen- 
tenced to  pay  a  fine  of  $400  and  to  serve  30 
days  in  the  county  Jail  and  200  days  addi- 
tional in  default  of  payment  of  the  fine,  or 
until  such  fine  be  paid  at  the  rate  of  $2  per 
day.  All  the  foregoing  conrt  proceedings  oc- 
curred on  the  same  day.  Seven  days  there- 
after, a]H)elIant  moved  the  court  to  vacate 
and  set  aside  Its  judgment,  for  the  reason 
that  he  did  not  intend  to  plead  guilty  and 
did  not  know  that  he  was  so  pleading;  that 
he  was  not  guilty ;  and  that  prior  to  and  at 
the  time  of  said  Judgment  he  desired,  and 
now  desires,  to  defend  against  said  action. 
After  considering  the  affidavit  of  appellant 
and  oral  testimony  in  support  of  and  in  op- 
position thereto,  the  district  Judge  denied  the 
motion,  from  which  order  this  appeal  is 
taken. 

Appellant  is  an  Italian  and  claims  to  have 
only  a  slight  knowledge  of  the  English  lan- 
guage. His  affidavit  and  testimony  set  forth 
that,  at  the  time  of  his  arrest,  friends  ad- 
vised him  that  it  wonld  not  be  necessary  for 
him  to  procure  an  attorney  immediately  on 
coming  to  Moscow,  as  he  would  only  be  i;iv- 
en  a  hearing  and  placed  under  bond  to  ap- 
pear for  trial  later;  that  at  the  time  he  ap- 
peared before  the  court  he  understood  that 
such  appearance  and  the  proceedings  there- 
at were  merely  for  the  purpose  of  fixing  such 
bond ;  that  the  reason  he  stated  to  the  court 
that  he  did  not  desire  counsel  was  that  he 
understood  he  would  be  admitted  to  bail,  and 
it  was  his  intention  to  thereafter  see  an  at- 
torney and  arrange  for  his  defense;  that 
after  bis  sentence  he  thought  he  was  being 
held  until  he  should  furnish  bail  in  the  sum 
of  $400;  and  that  he  made  nnmerous  efforts 
to  get  the  Sheriff  to  reduce  bis  bail,  believ- 
ing that  the  sheriff  had  authority  to  do  so. 
He  admits  possession  of  the  barrel  of  liquid 
found  in  bis  house,  but  denies  that  it  is  in- 
toxicating liquor.  From  the  statements  of 
appellant  and  of  the  sheriff,  the  barrel  ap- 
pears to  contain  raisins  and  water.  The 
sheriff  and  bis  deputy  testify  that  at  the 
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time  of  bis  arrest  appellant  claimed  the  bar- 
rel and  further  stated,  "If  there  Is  any  fine 
to  pay,  I  pay  It"  Ftom  the  testimony  of  the 
t'>jerlff  and  other  witnesses,  as  well  as  from 
the  testimony  of  appellant  himself,  it  ap- 
pears that  he  was  fairly  familiar  with  the 
EDKlish  language.  He  bad  been  at  least  10 
years  in  l^atub  county.  His  application  rests 
mainly  on  the  claim  that  be  confused  the 
words  "bail"  or  "bond"  with  the  word  "fine." 

It  is  dlttirult  to  determine  from  the  appel- 
lant's testimony  whether  or  not  this  claim 
is  uiiide  in  good  faith.  He  states  that  he  ex- 
pe<-t«H]  to  pay  a  fine  and  that  be  never  ex- 
pected to  come  back  again.  After  bis  sen- 
tence, he  stated,  in  the  presence  of  the  sher- 
IIT  nnd  bis  de)iuty,  that  he  would  hare  paid 
125  One,  but  he  thought  the  other  was  too 
much. 

Ou  the  hearing  of  the  motion  to  set  aside 
the  judgincnt,  he  testified  that  he  under- 
stood from  the  prosecuting  attorney  that  the 
$.S00  bond  for  his  appearance,  fixed  by  the 
protmte  court,  would  be  reduced;  "but  when 
1  found  out  it  was  too  late,  I  had  $400  to 
pay."  He  had  claimed  that  this  $300  bond 
was  too  much,  and  that  he  thought  the  pros- 
eculing  attorney  and  the  Judge  would  have 
a  meeting  and  reduce  it 

[1 )  C.  U  f  7757,  prorldes  that— 

"The  court  may  at  any  time  before  jadfnnent, 
upon  a  plra  of  guilty,  permit  it  to  be  withdrawn 
and  a  pica  of  not  guilty  substituted.'' 

The  state  contends  that  under  this  law  an 
application  to  withdraw  a  plea  of  guilty 
when  not  made  prior  to  Judgment  comes  too 
Inte  and  must  be  denied.  State  t.  Scott,  101 
Wnsh.  199,  172  Paa  234;  Beatty  v.  Roberts, 
125  Iowa,  610,  101  N.  W.  462;  State  t.  Hort- 
man,  122  Iowa,  104,  97  N.  W.  981. 

In  these  cases,  under  statutes  similar  to 
onrs,  it  is  held  that  the  application  to  with- 
draw a  plea  of  guilty  must  be  made  before 
Judgment  In  State  ▼.  Scott,  supra,  the 
court  held  that  If  the  motion  can  be  enter- 
tained at  all  it  must  be  under  Rem.  Code,  i 
464  et  seq.,  authorizing  the  modification  or 
vacation  of  Judgments  within  one  year  after 
their  final  entry,  under  which  statutes  the 
same  liberal  exercise  of  discretion,  vested  In 
the  trial  court  by  Rem.  Code,  §  2111,  does 
not  exist,  but  the  Judgment  unless  absolutely 
void,  is  entitled  to  every  reasonable  intend- 
ment in  its  favor  and  will  not  be  set  aside 
except  upon  a  clear  showing  of  irregularity 
or  fraud  in  its  procurement  and  a  tender  and 
adjudication  of  a  prima  fade  defense  on  the 
merits. 

All  the  proceedings  In  this  action  were 
crowded  into  one  day.  In  this  there  was  no 
irregularity ;  but,  viewed  in  connection  with 
the  statement  of  the  case  heretofore  made, 
it  ia  manifest  that  there  was  scant  opportu- 
nity to  withdraw  the  plea  of  gollty  before 
judgment  was  pronounced.     If  we  ahould 


hold  that  a  plea  of  gniltjr  can  be  withdrawn 
only  before  Judgment,  there  would  be  no 
chance  for  relief  to  any  defendant,  who  has 
been  sentenced  on  a  plea  of  guilty,  no  mat- 
ter what  were  the  circumstances  under 
which  the  plea  was  entered.  Of  course,  such 
application  to  change  the  plea  necessarily 
includes  the  setting  aside  of  the  Judgment 
as  a  prerequisite.  We  are  of  the  opinion 
that  C.  L.  i  7757,  does  not  prohibit  the  grant- 
bag  of  a  motion  after  Judgment  to  withdraw 
a  plea  of  guilty  and  substitute  a  plea  of  not 
guilty,  where  the  application  therefor  is 
based  on  the  fact  that  the  plea  of  guilty  was 
not  made  freely  and  voluntarily  nor  with 
imderstanding  of  the  nature  of  the  act  of 
defendant  in  making  the  plea.  Where  it  is 
found  by  the  court  that  the  plea  of  guilty 
was  not  voluntarily  and  intelligently  made, 
the  motion  should  be  granted  on  the  theory 
that  a  plea  of  guilty  obtained  Qirough  duress, 
fraud,  undue  infiuence,  or  without  under- 
standing its  true  import,  is  in  reality  not  a 
plea  of  guilty  and  will  not  support  a  Judg- 
ment of  conviction.  Sanders  v.  State,  85 
Ind.  318,  44  Am.  Rep.  29 ;  People  v.  Perez,  9 
Cal.  App.  265,  98  Pac.  870;  State  v.  Coston, 
113  La.  717,  37  South.  619. 

[2-4]  The  correct  rule  as  to  permitting 
withdrawal  of  a  plea  of  guilty  is  that  the 
matter  is  discretionary  with  the  trial  court, 
that  the  discretion  should  be  liberally  exer- 
cised, and  that  a  refusal  of  such  permission 
can  be  reviewed  only  as  to  the  question  of 
whether  the  trial  court  has  exercised  Judicial 
discretion  as  distinguished  from  arbitrary 
acUon.  State  v.  Cimini,  63  Wash.  268,  101 
Pac.  891 ;  State  v.  Wilmot,  95  Wash.  326,  16» 
Pac.  742 ;  8  R.  C.  li.  p.  Ill,  {  77. 

"Dlscretton,"  in  this  sense,  means  the 
court's  power  to  decide  the  particular  matter 
before  it  according  to  its  sense  of  Justice 
and  fitness;  a  power  wliich,  however,  can 
only  be  exercised  in  accordance  with  the 
law,  or  with  equitable  principles,  as  the  case 
may  be    2  R.  C.  L.  p.  212,  i  176. 

The  question  of  the  power  or  ri^t  to  grant 
the  motion  after  Judgment  does  not  appear 
to  have  been  raised  in  the  lower  court  The 
facts  on  which  the  motion  was  based  wer» 
fully  presented  by  affidavit  and  oral  testi- 
mony. The  sole  question  before  the  trial 
court  on  this  motion  was  whether  the  plea 
was  entered  voluntarily  and  understandlng- 
ly.  While  the  record  leaves  us  in  doubt  as 
to  whether  the  plea  of  guilty  was  voluntarily 
and  understandingly  made,  we  are  not  con- 
vinced that  the  court  should  have  found 
otherwise  on  the  record,  or  that  it  abused 
its  discretion  in  denying  the  motion,  and  we 
feel  that  we  should  be  so  convinced  before 
disturbing  the  decision.  Richards  T.  Bidt- 
ards,  24  Idaho,  87,  132  Pac.  676. 

The  order  is  therefore  aiSrmed. 

BICB  and  BUDQlBi  JJ„  concur. 
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STATE)  y.  MONTANA. 


(Snpreme  Conrt  of  Idaho.    July  8,  1910.) 

DUCBKTTON  or  THK  COUKF— GbIMINAL  LaW. 

Order   Affirmed  on   authority   of   State   t. 
Baponi,  82  Idaho,  —  182  Pac.  855. 

Api)eal  from  District  Court,  Latah  Ck>unt7 ; 
Edgar  C.  Steele,  Judge. 

Jim  Montana  was  convicted  of  having 
poBsession  of  Intoxicating  liquors,  and,  from 
an  order  denying  his  application  to  set  aside 
the  Judgment  and  allow  the  substitution  of  a 
plea  of  not  guilty  for  a  plea  of  guilty,  he 
appeals.  Affirmed. 
A.  I*  Morgan,  of  Moscow,  for  appellant 
Roy  L.  Black,  Atty.  Gen.,  and  Alfred  F. 
Stone,  Asst  Atty.  Oen.,  for  the  State. 

FIiTNN,  District  Judge.  Pursuant  to  stlp- 
nlation  of  counsel,  the  order  to  this  case  is 
afiinned  on  the  authority  of  State  v.  Baponi, 
82  Idaho,  — ,  182  Pac.  855. 

BICB  and  BUDOJdk  JJ.,  concur. 


<tt  Idabo,  MS) 

STATE  V.  RAY. 

(Supreme  Court  of  Idaho.     July  8,  1919.) 

1.  Criuinai,  TiAW  «=3l090(ie)  —  Affkal  — 
Bill  or  Exceptions. 
A  bill  of  exceptions  is  the  only  statutory 
record  provided  for  on  appeal  from  an  order 
overruling  a  motion  for  a  new  trial  In  a  crimi- 
nal case. 

2L  CmiaNAi.  Law  «=3l094— Afpbal  — Dis- 
xissAi/— Bill  or  Exceptions. 
An  appeal  from  an  order  overruling  a  mo- 
tion for  a  new  trial  in  a  crimlDal  case  will  be 
dismissed,  where  no  bill  of  exceptions,  embody- 
ing tbe  procee<liiu;s  had  on  the  motion,  has  been 
preserved,  settled,  or  filed. 

8.  Cmuinal  Law  «=>1056(1),  1000(14,  19)— 

APPBAI/— iNBTBrDCIIONS— EXCirPTIONS. 

Inatructions  given  on  the  court's  own  mo- 
tion in  a  criminal  case  are  not  deemed  excepted 
to,  and  in  order  to  he  reviewed  must  be  ex- 
cepted to  and  properly  preserved  by  a  bill  of 
exceptions,  or  excepted  to  and  incorporated  in 
tiie  reporter's  transcript  of  the  proceedings  at 
thetriaL 

4.  CBnciNAL  Law  ^s>1163(3)  —  Appeal  — 
Babuixbs  Erbob. 
Error  predicsted  upon  the  admission  of  ev- 
idence in  rebuttal,  upon  tbe  ground  that  there 
was  no  dispute  concerning  the  matters  to  which 
the  testimony  related,  will  be  disregarded, 
where  appellant  has  made  no  attempt  to  show 
wherein  he  was  prejudiced  thereb]^  nothing 
prejudicial  being  apparent  from  tbe  record, 
since  this  court  is  enjoined  by  statute  to  give 
judgment  without  regard  to  technical  errors  or 
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att  p.) 

defects  or  to  ezosptiotts  whidi  do  not  affect  tho 
substantial  rights  of  the  parties. 

Morgan,  0.  J.,  dissentinc. 


Appeal  from  District  Court,  Nea  Perce 
(bounty ;  Wallace  N.  Scales,  Judge. 

John  T.  Ray  was  convicted  of  the  crime 
of  having  unlawfully  In  his  possession  In- 
toxicating liquors,  and  be  appeals.  AX- 
flnned. 

Clay  McNaraee  and  S.  O.  TannablU,  both 
of  Lewiston,  for  appellant 

Roy  L.  Bladi,  Atty.  Gen.,  and  Dean  Dris- 
coll,  Asst  Atty.  Gen.,  for  the  State. 

BUDGE,  J.  Appellant  was  convlcti>d  of 
the  crime  of  unlawfully  having  in  his  posses- 
sion intoxicating  liquors  and  sentenc-f>d  to 
serve  a  term  of  imprisonment  in  tlie  county 
Jail  and  to  pay  a  One.  This  appeal  Is  from 
the  Judgment  and  from  an  order  overruling 
a  motion  for  a  new  trial. 

At  the  outset  we  are  met  with  a  motion  to 
strike  from  the  flies  the  transcript  on  appeal 
from  the  order  denying  the  motion  for  a  new 
trial  and  to  dismiss  the  appeal  from  said 
order.  One  ground  of  the  motion  Is  that  no 
bill  of  exceptions,  embodying  the  proceedings 
had  on  the  motion  for  a  new  trial,  was  ever 
made,  settled,  served  or  flied. 

[1,2]  The  transcript  filed  in  this  court  con- 
tains copies  of  certain  files  in  the  ottice  of  the 
clerk  of  the  court  below,  certified  by  the 
clerk.  In  this  certificate,  the  clerk  states 
that  the  transcript  contains  a  full,  true,  and 
correct  copy  of  all  the  flies  and  records  in 
the  said  action  now  on  file  and  of  record 
in  the  action  which  were  used  on  tbe  hearing 
of  the  motion  of  appellant  for  a  new  trial. 
The  transcript  does  not  contain  anything 
which  purports  to  lie  or  was  ever  intended 
to  be  a  bill  of  exceptions  preserving  the  rec- 
ord. The  bin  of  exceptions  is  the  only  stat- 
utory record  provided  for  on  appeal  from  an 
order  overruling  a  motion  for  a  uew  trial, In 
a  criminal  case.  O.  L.  I  8051 ;  State  v.  Smith, 
4  Idaho,  733,  44  Pac.  554;  Stute  v.  Suiltli.  5 
Idaho,  291,  48  Pac.  1060;  State  t.  Baker,  28 
Idaho,  727,  166  Pac.  103;  Stute  v.  Magutre, 
31  Idaho,  24,  169  Pac.  175;  Stute  v.  Park. 
31  Idaho,  694,  175  Pac.  813.  Tbe  luuilou  is 
sustained. 

Assignments  Nos.  1  and  S  refate  to  the  or- 
der denying  the  motion  for  a  uew  trial,  and 
will  not  be  discussed. 

Assignment  No.  2,  that  the  court  erred  in 
pronouncing  the  Judgment  and  sentence 
which  It  did  against  the  defendant  not  only 
has  not  been  discussed  in  appellant's  brief, 
but  necessarily  must  stand  or  fall  with  the 
other  errors  relied  upon. 

[3]  Assignment  No.  4  attacks  the  giving 
of  certain  particular  instructions,  and  align- 
ment No.  12  attacks  generally  all  the  instruc- 
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tlons  given.  The  record  discloses  that  these 
instructions  were  given  on  the  court's  own 
motion.  No  exceptions  were  taken  thereto. 
Instructions  given  on  the  court's  own  motion 
are  not  deemed  excepted  to,  and  in  order  to 
be  reviewed  must  be  excepted  to  and  preserv- 
ed by  bill  of  exceptions,  or  excepted  to  and  In- 
corporated in  the  reporter's  transcript  of  the 
proceedings  at  the  trial.  State  v.  Lundhigh, 
30  Idaho,  365,  164  Pac.  690.  The  reporter's 
transcript  of  the  evidence  and  proceedings 
had  and  exceptions  thereto  on  the  trial  pre- 
sents for  review  only  such  rulings  as  appear 
therein  to  have  been  excepted  to  or  are  by 
statute  deemed  excepted  to.  C.  L.  §  7946a. 
Since  no  exception  was  taken  to  the  giving 
of  these  Instructions,  and  they  are  not  deem- 
ed excepted  to,  they  cannot  be  reviewed. 
State  T.  Maguire,  supra. 

The  ruling  of  the  court  attacked  by  assign- 
ment No.  5  was  not  excepted  to,  and  falls 
within  the  same  rule. 

Assignments  Nos.  6,  7,  8,  and  9  are  with- 
out merit 

[4]  Assignments  Nos.  10  and  11  predicate 
error  upon  the  admission  of  certain  testi- 
mony offered  in  rebuttal,  on  the  ground  that 
there  was  no  dispute  concerning  the  matters 
to  which  the  witnesses  testified,  and  that 
the  court  should  have  Invoked  tiie  rule  of 
strict  rebuttal.  It  is  not  apparent  how  ap- 
pellant could  have  been  prejudiced  by  the  in- 
troduction of  evidence  concerning  matters 
over  which  there  was  no  dispute,  nor  has  he 
sought  to  enlighten  the  court  upon  tliis  point, 
nor  endeavored  to  show  wherein  or  In  what 
manner  he  was  prejudiced  thereby,  if  at  all. 
This  court  Is  enjoined  by  statute  to  give  Judg- 
ment without  regard  to  technical  errors  or 
defects  or  to  exceptions  which  do  not  affect 
the  substantial  rights  of  the  parties.  O.  L. 
S  8070;  State  v.  Omber,  19  Idaho,  602,  116 
Pac.  1 ;  State  v.  Fondren,  24  Idaho,  663,  135 
Pac.  205. 

We  have  examined  and  disposed  of  all 
of  the  assignments  of  error,  and,  no  reversi- 
ble error  appearing  therein  the  Judgment 
Is  affirmed. 

RICE,  J.,  concurs, 

MORGAN,  O.  J.  (dissenting).  The  appeal 
from  the  orter  denying  the  motion  for  a 
new  trial  should  be  decided  on  its  merits. 

In  reaching  a  conclusion  that  the  foregoing 
opinion  Is  violative  of  our  system  of  appeals 
in  criminal  cases,  I  am  not  unmindful  that 
C'  L.  t  7942,  provides  for  taking  an  exception 
to  a  decision  granting  or  denying  a  motion 
for  a  new  trial ;  that  section  7944  outlines 
the  procedure  to  be  followed  in  the  prepara- 
:tion,  service,  and  settlement  of  a  bill  of  ex- 
ceptions; that  section  8051  provides  in  cer- 


tain cases,  including  an  appeal  ftt>m  an  or- 
der denying  a  motion  for  a  new  trial,  that 
the  record  shall  consist  of  a  copy  of  the  bill 
of  exceptions;  that  the  Constitution  pre- 
scribes that  the  Legislature  shall  provide  a 
proper  system  of  appeals;  and  that  it  is  a 
duty  of  the  Legislature  and  not  of  the  courts 
to  indicate  what  the  record  on  appeal  shall 
contain  and  the  method  by  which  It  shall  be 
prepared  and  authenticated. 

As  a  part  of  the  system  of  appeals  whldi 
the  Constitution,  art.  6,  {  13,  directs  tbe 
Legislature  to  provide,  C.  L.  H  8056  and  807O, 
have  been  enacted.    They  are  as  follows: 

"8056.  If  the  appeal  is  irregular  in  any  snb- 
stantial  particular,  but  not  otherwise,  the  ap- 
pellate court  may,  on  any  day  in  term,  on  mo- 
tion of  the  respondent,  upon  five  days'  notice, 
accompanied  with  copies  of  the  papers  npon 
which  the  motion  is  founded,  order  it  to  be  dis- 
missed." 

"8070.  After  bearing  the  appeal,  the  court 
must  give  Judgment  without  regard  to  techni- 
cal errors  or  defects,  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties.** 

This  court.  In  State  v.  Wright,  12  Idaho, 
212,  86  Pac.  403,  commenting  on  tbe  latter 
provision    said: 

"This  section  has  been  time  and  again  in- 
voked by  this  court  against  defendants  who  were 
relying  on  mere  technical  objections,  and  we  can 
see  no  reason  why  the  same  statute  is  not  as 
clearly  applicable  to  and  enforceable  against 
the  state  when  it  urges  a  mere  technical  vari- 
ance from  the  statutory  requirements  which  ap- 
pears neither  to  have  misled  nor  prejudiced  the 
rights  of  the  people  in  any  respect  whatever." 

The  purpose  of  the  requirement  that  d 
proposed  bill  of  exceptions  be  served  Is  to 
give  counsel  an  opportunity  to  offer  amend- 
ments thereto,  and  tlie  reason  for  having  it 
settled  Is  to  Insure  that  It  shall  speak  the 
truth.  It  is  true  the  transcript  In  this  case 
contains  nothing  labeled  "Bill  of  Exd^ 
tlons";  but  the  only  matters  which  could 
hare  been  properly  Incorporated  in  such  a 
document  are  the  motion  for  a  new  trial, 
affidavits  submitted  In  support  of  and  In  op^ 
position  thereto,  and  the  decision  thereon. 
These  matters  all  appear  In  the  transcript 
which  was  regularly  served  upon  counsel  for 
the  state,  and  tbe  copies  of  .documents  there- 
in contained  are  cerUfled  by  tbe  clerk  of  tbe 
district  court  to  be  full,  true,  and  correct. 
This  record  contains  everything  a  bill  of  ex^ 
ceptlons  in  a  case  of  this  kind  sliould  con: 
tain,  and  it  is  not  even  suggested  It  is  not 
authentic,  nor  that  tbe  failure  to  prepare, 
serve,  and  procure  to  be  settled  a  bill  of  ex- 
ceptions, other  than  this  transcript,  bas  la 
any  way  misled  or  prejudiced  the  rlgbts  ct 
the  state.  In  dismissing  this  appeal  tbe 
court  has  disregarded  the  mandates  of  O.  tt, 
S3  8056  arid  8070.  ' 
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BURAXi  HIGH  SCHOOL  DIST.  NO.  1  et  aL 
V.  SCHOOL  DIST.  NO.  87  et  aL 

(Sapreme  Court  of  Idaho.     June  26,  1919.) 

1.  SOHOOU   AND    SOHOOI.   DiSTBICTS    «=346— 
OOVEBNMENT— BXPBAI.   OV   STATOTK. 

Laws  1911,  c  1S9,  H  194  and  195  (aection 
ISS  now  being  Gomp.  Laws,  f  98:311),  whidi 
repeal  all  acts  or  parts  of  acts  in  conflict  tliere- 
witb,  and  declare  that  said  act  is  intended  to 
constitute  a  complete  Code  and  system  for  the 
(OTemment  and  regulation  of  common  schools 
without  reference  to  or  aid  from  other  laws, 
do  not  repeal  statutes  proTiding  for  review  on 
appeal  of  actions  of  boards  of  county  commis- 
sioners rdating  to  school  questions. 

8.  STATtrncs  «=>184— Conbibuction— Reasoit 

AND  PlTBFOSB  OF  LAW. 

In  construing  a  statnte,  the  court  should  take 
into  consideration  the  reason  of  the  law,  that 
is,  the  object  and  purpose  of  the  same,  and  the 
object  in  contemplation  of  the  legislative  body 
in  enacting  the  same. 

8.  Affeai,  and  Ebbob  «=»151(2)  —  Afpbai, 
IBOM  COtraTT  BOABD— "Pabtt  Agobievbd." 
A  taxpayer  of  a  school  district  who  has 
failed  to  appeal  to  the  district  court  from  an 
order  of  the  board  of  county  commisaionrrs  af- 
fecting such  district,  or  to  appear  in  the  district 
court  at  any  stage  of  the  proceedings,  is  not 
■  party  aggrieved  within  the  meaning  of  Comp. 
Laws,  S  4802,  and  cannot  appeal  to  this  court 
from  the  final  judgment  of  the  district  court. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Aggriev- 
ed Party.] 

4.  Appkal  and  Ebbob  €=>497(2)— Aqobixvxd 
Pabty. 
On  an  appeal  to  this  court,  the  record  itself 
most  disclose  that  one  assuming  to  take  an 
appeal  is  an  aggrieved  party  and  has  a  right 
to  appeal  to  this  court 

6.  Appeal  and  Kbbob  ®=»151(4)— Obdeb  or 
CoTJNTT  Boabd— "Pabtt  Aogbieved." 
Where  the  board  of  county  commissioners 
makes  an  order,  under  Comp.  Laws,  §  38:243, 
■egregating  a  school  district  from  a  rural  high 
school  district,  the  rural  high  school  district  is 
a  party  aggrieved  in  contemplation  of  sections 
1950  and  4802,  and  may  appeal  from  the  said 
order  of  the  district  court  and  from  the  judg- 
ment of  the  district  court  to  this  court 

Appeal  from  District  Court,  Nes  Perce 
County ;  Wallace  N.  Scales,  Judge. 

Petition  to  the  Board  of  County  Com- 
missioners for  segregation  of  School  District 
No.  37  from  Rural  High  School  District  No. 
1.  From  an  order  granting  the  petition 
Rural  High  School  District  No.  1  appealed 
to  the  district  court,  and  from  its  Judgment 
affirming  the  order  Rural  High  School  Dis- 
trict No.  1  and  Glenn  O.  Sewell  appeal. 
Motion  to  dismiss  appeal  granted  as  to  Glenn 


O.  Sewell,  and  denied  as  to  appellant  Rural 

High  School  District  No.  1. 
Fred  B.  Butler,  of  Lewistcm,  fo^  appellants 
Eugene  O'Neill,  and  Lawrence  EJ.  CKNeUl, 

both  of  Lewlston,  for  respcmdents. 

RICE,  J.  A  petition  was  presented  to  the 
board  of  county  commissioners  of  Nez  Perce 
county,  seeking  segregation  of  school  dlsr 
trict  No.  37  from  rural  high  school  district 
No.  1.  The  prayer  of  the  petition  was  grant- 
ed by  order  of  the  board,  and  the  high 
school  district  appealed  therefrom  to  the 
district  court.  After  a  hearing,  the  district 
court  entered  final  judgment  affirming  the 
order  of  the  commissioners,  whereupon  the 
high  school  district  and  Glenn  O.  SeweU,  who 
represents  in  the  notice  of  appeal  that  he 
Is  a  taxpayer  residing  in  Nez  Perce  county, 
state  of  Idaho,  and  rural  high  school  district 
No.  1,  appealed  to  this  court  Sewell  made 
bis  first  appearance  In  the  case  by  the 
notice  of  appeal  to  this  court  The  case  Is 
noW'  before  this  court  on  motion  to  dismiss 
the  appeal ;  the  motion  being  based  upon  the 
ground,  first,  that  the  order  of  the  commis- 
sioners Is  nonappealable,  and,  second,  that 
the  appellants  have  no  appealable  interest 

[1,2]  The  segregation  was  sought  under 
and  by  authority  of  what  Is  now  O.  L.  i  38  :- 
243.  Respondents  contend  that  Sess.  Laws 
1911,  c.  169.  li  194  and  195,  p.  557  (section 
195  now  being  C.  L.  {  38:811),  preclude  an 
appeal  from  any  action  of  the  board  of 
county  commissioners  taken  on  the  petition. 
These  sections  read  as  follows: 

"Sec.  194.  All  acts  or  parts  of  acts  in  con- 
flict with  this  act  are  hereby  repealed. 

"Sec.  195.  This  act  is  intended  to  constitute 
a  complete  code  and  system  for  the  govern- 
ment and  regulation  of  the  common  schools  of 
Idaho,  and  is  intended  to  be  complete  in  itself, 
without  reference  to  or  aid  from  other  laws; 
and  all  acts  or  parts  of  acts  which  modify  or 
tend  to  modify  this  act  or  any  part  thereof  shall 
be  disregarded  by  the  courts  in  the  construction 
of  this  act" 

It  Is  argued  that  by  virtue  of  the  fore- 
going sections,  since  no  appeal  from  the  ac- 
tion of  the  board  of  county  commissioners  In 
the  matter  under  consideration  is  provided 
for  In  the  act  constituting  the  School  Code, 
0.  L.  t  1950,  which  provides  generally  for 
appeals  from  the  actions  of  boards  of  county 
commissioners,  Is  void  In  so  far  as  this  ap- 
peal Is  concerned;  that  there  being  no  au- 
thority In  law  for  the  appeal  taken  in  the 
first  Instance  to  the  district  court,  there  Is 
no  power  In  this  court  to  hear  the  appeal 
from  the  district  court 

Appeals  from  actions  of  boards  of  county 
commissioners,  taken  under  different  sections 
of  this  chapter,  have  been  entertained  by 
this  court  in  the  cases  of  Wood  v.  Independ- 
ent School  Dist  No.  2,  21  Idaho,  734,  .124 
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Pac.  780;  Penton  y.  Board  of  Oonnty  Oom'n, 
20  Idnho.  392,  119  Pac.  41;  Clay  ▼.  Board 
of  County  Com'rs,  SO  Idabo,  704,  168  Pac. 
667,  and  Wheeler  v.  Board  ot  Connt7  Com'ta, 
81  Idaho,  766,  176  Pac.  666. 

In  Wood  T.  Independent  Sdiool  Dist  Ma 
2,  rapra.  It  is  aald: 

"It  i«  a  irenpral  rule  of  law  that  in  constraing 
a  atatute  the  court  should  take  into  conaidera- 
iJnn  the  reason  for  the  law,  that  ii,  the  object 
and  purpose  of  the  same,  and  the  object  in.con- 
tpmplation  of  the  legislative  body  in  enacting 
the  same,  Greatbouae  v.  Heed,  1  Idaho,  494; 
Iilnho  Mut.  etc.,  Co.  v.  Myer,  10  Idaho,  294, 
77  Pac.  62S:  Barton  t.  Schmershall,  21  Ida- 
ho. 662.  122  Pac.  3-S5;  26  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  507;   36  Cyc  1106-10." 

The  sections  relied  upon  by  respondents 
bnve  no  reference  to  appeals  from  actions 
of  boards  of  county  commissioners  or  to 
court  procedure.  What  they  aim  to  do  Is 
to  repeal  all  lawa,  enacted  prior  thereto, 
which  conflict  with  the  provisions  of  the 
School  Code  in  relation  to  matters  provided 
for  In  the  School  Code,  and  tn  general  hav- 
ing relation  to  the  creation  of  school  dis- 
tricts, the  government,  management,  and  sup- 
port thereof,  and  of  the  public  schools. 

An  appeal  lies  in  this  case  under  the 
provisions  of  0.  L.  {  1950. 

It  is  next  contended  that  these  appellants 
have  no  appealable  interest  0.  L.  f  1050, 
reads  in  part  as  follows: 

"Rpc.  1950.  ♦  •  •  An  appeal  may  be 
taken  from  any  act,  order  or  proce<Kling  of  the 
board,  by  any  person  aggrieved  thereby,  or  by 
any  taxpayer  of  the  county  when  any  demand  is 
allowi-d  uKainst  the  county  or  when  he  decma 
any  such  act,  order  or  proceeding  illegal  or 
prejudicial  to  the  public  interests.    *    *    * " 

IS]  Axstiming  that  Sewell  Is  a  taxpayer 
residing  within  rural  high  school  district 
No.  1,  he  might  have  appealed  from  the  or- 
der of  the  boiird  to  the  district  court  Not 
having  so  appealed,  his  quallflcation  must 
be  determined  by  C.  L.  {  4802,  which  relates 
to  api>eals  from  the  district  court  to  the 
Supreme  Court,  and  which  provides  that 
"any  party  aggrieved  may  appeal  in  the  cases 
prescribed  In  this  Code." 

|4.  S|  In  the  cases  of  Washington  County 
Ahstrnct  Co.  v.  Stewart,  9  Idaho,  376,  74 
Pac.  955,  and  State  v.  Eves,  6  Idaho,  144, 
63  Pac.  543,  it  was  held  that  a  person  not  a 
party  to  the  record  may  be  an  aggrieved 
party  within  the  meaning  of  the  section  last 
above  quoted,  and  have  the  right  of  an  ap- 
peal to  this  court  It  Is  clear,  however,  that 
the  record  must  disclose  the  facts  showing 
that  one  attempting  to  appeal  to  this  court 
is  an  aggrieved  party  within  the  meaning 
of  the  statute.  The  court  cannot  receive  evi- 
dence outside  of  the  record  to  determine  this 
question. 

The  record  failing  to  disclose  that  Sewell 


ts  a  party  aggrieved,  within  the  meaning  of 
O.  Li  i  4802,  the  motion  to  dismiss  must  be 
sustained  as  to  talm. 

It  is  urged  that  the  high  school  district 
has  no  appealable  interest,  because  the  stat- 
ute under  whidi  the  segregation  was  sought 
provides  tliat  the  petition  for  segregation 
must  show  that  "it  Is  to  the  best  interests 
of  the  said  regularly  organized  b«AooI  dis- 
trict to  be  segregated  from  the  mral  bigb 
school  to  wbtch  said  regularly  organizied 
district  is  joined;"  that  it  is  not' content 
plated  by  this  law  that  the  interest  of  tha 
rural  high  school  district  from  which  sepa- 
ration is  sought,  or  of  any  taxpayer  therein 
and  not  a  resident  of  the  district  seeking 
separation,  can  be  considered. 

This  position  does  not  present  a  snfBcIent 
reason  for  dismissing  the  appeaL  Without 
assuming  to  express  an  opinion  upon  the 
soundness  of  this  position  as  a  matter  of 
law,  many  other  considerations  might  be 
urged  as  reasons  why  the  Judgment  should 
be  reversed.  A  rural  high  school  district  has 
a  right  to  insist  that  any  segregation  of  ita 
territory  shall  be  accomplished  by  legal 
methods,  and  has  a  right  to  have  the  pr«>> 
ceedlngs  for  such  segregation  reviewed  by 
this  court  on  proper  appeaL 

The  motion  to  dismiss  the  appeal  will  be 
granted  as  to  appellant  Sewell,  and  denied 
as  to  appellant  rural  bi^  school  district 
No.  1. 

MOBOAN,  0.  J.,  and  BUDGE,  J.,  concur. 


(25  N.  H.  80S> 
LEYBA  V.  ALBUQUEBQUH  &  CEBBILLOS 
CUAJL.  CO.     (No.  2203.) 

(Supreme   Court  of   New   Mexico.     Jon*  28» 
1919.) 

(ByUahut  by  the  Court.) 
Masteb  and  Sbbtant  «=>297(2)— Tbiai.  «s» 

859(1)— RKVIKW—GKNEBAI>      and        SPECIAIi 

Verdicts. 
Where  a  general  and  a  special  verdict  of 
a  jury  are  consistent  and  reconcilable,  they  will 
both  be  allowed  to  stand,  and  a  judgment  baaed 
thereon  will  not  be  disturbed  upon  appeal. 

Appeal  from  District  Court,  Santa  F6 
C!ounty ;   Beed  HoUoman,  Judge. 

Action  by  Juan  B.  Leyba  against  the  Al- 
buquerque &  Cerrillos  Coal  Cotnpany.  Jndff* 
ment  for  plaintiff,  and  defendant  aK>eaIs. 
Affirmed. 

Reid,  Hervey  &  Iden,  of  Boswell,  for  ap- 
pellant 

Catron  &  Catron  and  A.  B.  Bendian,  all 
of  Santa'  S>S,  for  appellee. 

RAYNOLDS,  J.  This  case  is  1>efore  the 
court  for  a  second  time.    The  former  cass 
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was  appealed  by  Juan  Leyba,  the  plaintiff  be^ 
low,  anA  this  time  Is  brought  np  by  the  Al- 
Imqnerqne  &  Cenillos  C<m1  Company,  the  de- 
fendant below.  The  facts  set  out  in  the  for- 
mer hearlngof  the  case.  Ley  bar.  Albuquerque 
*  Cerriilos  Coal  Co.,  22  N.  M.  455,  164  Pac. 
823,  were  substantially  as  follows:  On  De- 
cember 24. 1913,  defendant  operated,  control- 
led, and  managed  a  certain  coal  mine  situat- 
ed near  Madrid,  N.  M.,  and  the  plaintiff  took 
employment  in  said  coal  mine  a  few  days 
prior  to  that  date.  Plaintiffs  duties  were  to 
meet  the  small  cars  as  tbey  came  down  from 
tiie  mine  to  the  tipple  and  to  see  that  tbey 
were  let  down  to  the  tipple  at  not  too  great 
a  speed.  Tliis  was  accompllfihed  by  tbe  plain* 
tiff  and  another  man  walking  or  running 
along  the  side  of  tbe  car,  and  when  the  speed 
became  too  great  they  would  "sprag"  the 
wheels  by  putting  oak  sticks  or  sprags  Into 
the  wheels,  making  a  few  of  the  wheels  plide 
ao  that  tbe  speed  of  tbe  cars  would  be  dimin- 
ished. Plaintiff  had  been  working  at  this 
occupation  of  letting  down  the  cars  each  day 
for  two  days,  and  in  doing  so  he  passed  along, 
a  walk  or  pathway  at  tbe  side  of  tbe  track. 
A  part  of  this  was  a  dirt  or  earth  pathway, 
but  when  tbey  came  within  several  hundred 
feet  of  the  tipple  tbe  cars  ran  along  tbe 
side  of  a  plank  platform.  It  appears  that 
there  was  a  step  from  tbe  earth  pathway  to 
tbe  plank  platform,  which  plaintiff  alleges 
he  did  not  notice,  and  that  on  the  24th  day 
of  December,  1013,  while  engaged  In  his  du- 
ties be  stumbled  on  tbe  end  of  this  plank 
platform  and  fell  under  tbe  wheels  of  a  car 
wblcb  ran  over  one  of  bis  legs,  injuring  it  to 
such  an  extent  that  it  bad  to  be  amputated. 
Plaintiff  alleged  that  defendant  bad  negli- 
gently maintained  tbe  so-called  step  from 
the  earth  pathway  to  the  plank  platform. 
After  a  general  demurrer  bad  been  over- 
ruled, defendant  answered,  denying  negli- 
gence, and  the  case  was  tried  by  the  court 
and  Jury.  On  the  former  trial  tbe  court  be- 
low held  that  the  plaintiff  bad  as  a  matter  of 
law  assumed  tbe  risk.  On  appeal  this  court 
beld  that  tbe  question  was  one  for  the  Jury. 

"If  tbe  contention  of  appellee  be  correct  upon 
tbe  proposition  that  there  is  evidence  to  sup- 
port tbe  contention  that  the  obstruction  was  of 
such  a  character  that  a  knowledge  of  its  condi- 
tion must  necessarily  be  imputed  to  the  plain- 
tiff, with  the  result  that  we  should  hold  that  he 
assumed  the  risk  because  of  its  obvious  nature, 
we  would  point  out  that  there  Is  other  evidence 
in  the  case  to  the  effect  that  the  obstruction  was 
but  two  or,  at  most,  three  inches  in  height,  and 
this  conflict  of  evidence  would  certainly  make  it 
possible  for  at  least  two  inferences  to  be  drawn, 
one  which  would  impute  a  necessary  knowledge 
to  the  plaintiff,  and  the  other  which  would  sup- 
port him  In  his  contention  that  he  had  not  no- 
ticed the  obstruction."  Leyba  v.  Albuquerque  & 
Cerriilos  Coal  Co.,  22  N.  M.  455.  463,  164  Pac 
823,  825. 

On  a  retrial  of  the  case  a  general  verdict 
in  ffeTor  of  tbe  plaintiff  was  rendered  for  the 


sum  of  $5,500,  and  special  findings  were  made 
by  the  Jury,  one  of  which  was  as  follows: 

**Q.  Could  tbe  rise  from  tbe  earth  runway  to 
tbe  plank  runway  have  been  readily  seen  by  one 
engaged  in  tbe  occupation  of  spraggliig.  surh  as 
Juan  Leyba  was  engaged  in  at  the  time  of  iiis 
injury,  as  shown  by  the  evidence?    A.  Yes." 

Appellant  asslpis  among  other  errors  the 
action  of  the  trial  court  in  refusing  to  set 
aside  the  general  verdict  and  render  Judg- 
ment In  favor  of  the  appellant  ution  the 
special  finding  of  the  Jury.  It  is  contended 
that  tbe  specinl  verdict  amounts  to  a  finding 
that  tbe  appellee  assumed  tbe  risk  of  his 
employment,  and  that  it  is  Inconsistent  with 
and  contrary  to  tbe  general  verdict  in  favor 
of  the  appellee.  Appellant  argues  that, 
whether  tbe  risk  was  an  extraordinary  one  or 
tbe  ordinary  one  of  the  employment,  the 
finding  shows  that  appellee  assumed  It,  and 
that  tbe  general  verdict  la  erroneous  and 
should  have  been  set  aside. 

The  question  turns  upon  the  meaning  of 
the  spedal  finding.  Does  such  a  special  ver- 
dict mean  that  the  otmtructlon  was  so  plain 
and  obvious  that  it  was  one  of  the  risks  as- 
sumed by  the  employe ;  or,  if  not,  then  it  was 
an  extraordinary  risk  which  the  servant 
knew  and  understood  and  thereby  assumed  It. 
Tbe  appellant  argues  tbe  risk  was  an  ordi- 
nary risk,  open,  plain,  and  obvious,  but  goes 
further  and  states  that,  even  if  an  extraordi- 
nary risk,  the  appellee  had.  or  might  have 
had,  knowledge  and  appreciation  of  it  by  the 
use  of  ordinary  intelligence  and  observation. 

Cases  similar  to  the  present  one  have  been 
before  this  court  on  previous  occasions,  and 
the  general  propositions  of  law  are  well  aet- 
tled. 

"As  a  general  rule.  It  may  be  stated  that 
among  the  primary  dutlrs  of  the  mostrr  is  the 
duty  to  exercise  roasonable  cnre  and  diligence 
to  furnish  the  servant  with  a  safe  place  to  work, 
as  well  with  safe  instrumentalities  with  which 
to  do  the  work.  1  Bailey,  Personal  Injuries 
(2d  EM.)  S  06  et  seq.:  2  Cooley  on  Turts.  p. 
1102.  In  3  l^batt's  Master  &  .Servant,  {  8!)8, 
it  is  said  that  the  duties  of  tbe  master  arise 
out  of  the  contract  of  employment  and  are  lim- 
ited to  the  implications  arising  therefrom,  viz. 
to  see  that  suitable  instrumeutalities  are  pro- 
vided, which  includes  servants,  marhinery.  ap- 
paratus, premises,  etc.,  and  to  see  that  those  in- 
strumentalities are  safely  used.  At  section  1)02 
of  the  same  work  and  volume  it  is  said  that 
there  is  no  exception  to  the  said  rule,  and  that 
when  a  case  is  made  showing  the  existence  <>f 
tbe  master's  culpability  with  respect  to  those 
duties,  which  duties  are  cast  upon  tbe  master  by 
virtue  of  the  policy  of  the  law,  a  prima  facie 
right  to  indemnity  exists  in  favor  of  the  serv- 
ant" Singer  v.  Swartz,  22  N.  M.  84,  85,  86, 
159  Pac.  745,  746. 

"Our  conclusion  there  stated  [Van  Kirk  v. 
Butler,  19  N.  M.  597,  145  Pac  129]  was  that 
tbe  servant  assumes  all  the  ordinary  risks  of  the 
service  and  all  of  the  extraordinary  risks,  i.  e., 
those  due  to  the  master's  negligence,  of  which 
he  knows,  and  the  dangers  of  which  he  appre- 
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dates."    Leyba  ▼.  Albnqnerqne  &  OerrtlloiB  Goal 
Co^  22  N.  M.  456.  at  .462. 164  Pa&  823.  at  825. 

"When  the  nncontradicted  eyidence  discloses 
tbe  fact  that  th^  defects  in  a  place,  structQre,, 
or  appliances  were  'so  patent  as  to  be  readily 
observed  by  the  plaintiff  by  the,  reasonable  use 
of  his  senses,  having  in  view  hif  age,  intelligence, 
and  experience,'  and  tbe  risk  and 'dangers  from 
them  were  apparent,  and  he  entered  upon  or 
continued  in  the  service  without  complaint,  his 
assumption  of  the  risk  is  conclusively  establish- 
ed, and  the-  court  should  instruct  the  jury  to 
return  a  verdict  for  the  defendant."  On  B.  & 
Q.  R.  R.  Co.  T.  Shalstrom,  115  0.  O.  A.  516, 
196  Ted.  725,  46  L.  R.  A.  (N.  S.)  387. 

"It  follows  that  assumption  of  an  extraordi- 
nary risk  cannot  be  predicated,  as  a  matter  of 
law,  where  there  ia  no  evidence  going  to  show 
that  the  servant  understood,  or  ought  to  have 
understood,  that  risk,  where  the  evidence  ac- 
tually produced  is  fairly  susceptible  of  the  con- 
struction that  he  did  not  understand  it."  3  La- 
batt's  Master  and  Servant  (2d  Ed.)  i  1179; 
Singer  v.  Swartz,  22  N.  H.  84,  90,  169  Pac 
746,  748. 

Applying  tbe  principles  of  these  dedBlons 
to  the  present  case.  It  Is  evident  that  the 
Jury  by  the  general  verdict  in  appellee's 
favor  decided  that  the  risk  was  an  extraordi- 
nary one  which  he  did  not  assume.  The  gen- 
eral verdict  means  that  tbe  risk  was  an  ex- 
traordinary one  due  to  the  master's  negli- 
gence, which  appellee  did  not  know  and  of 
which  be  did  not  appreciate  the  danger.  If 
tbe  Jury  did  not  so  find  by  its  general  verdict, 
then  it  could  not  have  found  in  appellee's 
favor,  for  he  could  not  have  recovered  where 
he  assumed  the  ordinary  risk  of  bis  employ- 
ftient,  or  where  he  knew  and  appreciated  tbe 
extraordinary  risks,  L  e.,  those  due  to  bis 
master's  negligence.  The  Jury  also  found 
as  a  special  verdict  that  the  rise  from  the 
earth  runway  to  the  plank  runway  could 
have  been  readily  seen  by  one  engaged -In 
tbe  occupation  of  spragging,  sudi  as  Juan 
Leyba  was  engaged  In  at  tbe  time  of  bis 
injury.  Is  this  finding  inconsistent  with  tbe 
general  verdict,  or  is  tbe  fact  that  the  rise 
from  the  dirt  runway  to  the  plank  runway 
could  have  been  readily  seen  contrary  to  and 
inconsistent  with  the  general  verdict  that 
the  risk  was  an  extraordinary  one,  which 
the  employe  did  not  assume?  To  put  tbe 
matter  In  another  form,  does  It  follow  as  a 
matter  of  law  from  tbe  fact  that  the  rise  In 
question  conld  have  been  readily  seen  by  one 
engaged  in  the  work  of  spragging,  as  Juan 


liOjrBa  was  engaged,  that  Juan  T^eyba  knew 
and  aiq>i«ciated  the  risk  or  danger  T  Ak)^- 
lant  nrges  upon  us  that  tbe  jury  by  tbe 
special  verdict  found  that  the  risk  was  an 
obvious  one  wbldi  appellee  assumed;  that 
tbe  servant  is  bound  to  observe  tbe  defects 
or  obstructions  in  a  place,  or  obstructions 
tbat  are  so  patent  as  to  be  readily  observed,- 
by  one  in  the  reasonable  use  of  bis  seises 
having  in  view  his  age.  Intelligence,  and  ex- 
perience. Under  tbe  definitions  heretofore 
set  out  tbe  servant  assumes  tbe  extraordinary 
Tlsks,  that  Is,  those  due  to  the  master's  neg- 
Itgence  of  which  he  knows,  and  the  danger  of 
which  be  appreciates.  The  assumption  of 
tbe  extraordinary  risk  cannot  be  predicated 
as  a  matter  of  law  where  there  Is  no  evidence 
going  to  show  tbat  the  servant  understood, 
or  ought  to  have  understood,  this  extraordi- 
nary -risk,  and  where  the  evidence  actually 
produced  Is  fairly  susceptible  of  the  constmc- 
tion  that  be  did  not  understand  it  Tbe  find- 
ing that  the  rise  could  have  been  readily 
seen  by  one  so  mgaged  does  not  necessarily 
-mean  that  the  appellee  understood,  or  as  a 
matter  of  law  ought  to  have  understood,  tbe 
risk,  and  therefore  assumed  it  Any  one  In 
bis  position  could,  as  tbe  jury  found,  readily 
have  seen  this  rise,  but  unless  we  bold  that 
this  fact  alone  made  evident  to  bim,  or 
should  have  made  evident  to  him,  the  extra- 
ordinary risk,  and  tbat  be  understood  and 
appreciated  it,  the  special  verdict  la  not  in- 
consistent with  the  general  one.  The  special 
verdict  does  not  go  so  far  as  to  say  that  the 
appellee  knew  and  appreciated  tbe  risks,  and 
we  cannot  say  as  a  matter  of  law  that,  be- 
cause tbe  rise  from  the  earth  runway  to  the 
plank  runway  could  have  been  readily  seen 
by  one  employed  as  Juan  Leyba  was  at  the 
time  of  his  injury,  tbat  Juan  Leyba  knew,  or 
ought  to  have  known,  tbe  risk,  and  that  be 
thereby  assumed  It  It  might  have  been  read- 
ily seen,  and  yet  Is  does  not  necessarily  fol- 
low that  the  extraordinary  risk  would  havs 
been  understood  and  appreciated  by  one  en- 
gaged as  appellee  was. 

We  therefore  bold  that  tbe  special  verdict 
Is  not  inconsistent  witb  the  general  one^  and 
that  both  can  stand  together. 

Finding  no  error  In  the  action  of  tbe  low- 
er court,  tbe  decision  is  therefore  affirmed, 
and  It  is  BO  ordered. 

PARKER,  O.  J.,  and  ROBERTS,  J.,  concur. 
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STATES,  by  ERVIEN,  Commissionep  of  Public 
Lands,  t.  BUDD.     (No.  2264.) 


(Supreme  Court  of  Mew  Mexico, 
1918.) 


June  28, 


(ByUabui  ly  ihe  Court.) 

IWJTJWcrroN  «=>36(2)— Pbopbiett  of  Reuedt 
— Recovkby  of  Iiands— Pusadino — Suffi- 

CIENOT. 

Where  a  complaint  shows  on  its  face  that 
the  defendant  is  in  possession  of  certain  lands, 
baa  inclosed  them,  is  occupying  and  using  them 
without  permission  from  the  plaintiff,  who 
claims  to  be  the  owner  and  entitled  to  the  pos- 
aession,  and  that  the  defendant  has  refused  to 
vacate  and  deliver  possession  of  the  lands, 
plaintiff's  remedy  is  in  ejectment  or  an  action 
of  forcible  entry  and  detainer,  a  complaint 
•bowing  the  above  facts  states  no  cause  of  ac- 
tion entitling  plaintiff  to  injunctive  relief,  and 
the  demurrer  to  said  complaint  should  be  bu»- 
Ulned. 

Appeal  from  District  Court,  Chaves  Coun- 
ty;  McClore,  Judge. 

Action  by  the  State  of  New  Mexico,  by  the 
Commissioner  of  Public  Lands,  Robert  P. 
Brrien,  against  Levi  W.  Budd,  for  Injunc- 
tion. Judgment  for  plaintiff  on  demurrer, 
and  defendant  appeals.  Reversed,  with  di- 
rections. 

Harold  Hurd,  of  Roswell,  for  appellant. 

RAYNOLDS,  J.  The  prayer  of  the  com- 
plaint In  this  case  asks  for  an  order  on  the 
defendant  to  "show  cause  why  a  writ  of 
injunction  should  not  issue  enjoining  said 
defendant  from  further  occupancy  of  the 
land  in  question  and  further  use  and  graz- 
ing thereof  and  from  further  inclosing  the 
same,  and  also  why  he  should  not  abate  the 
ihclosure  'of  wire  and'  posts  now  surround- 
ing said  land,  and  why  he  should  not  be  re- 
quired to  give  peaceful  possession  of  said 
land  to  the  plaintiff,  and  that  on  bia  failure 
to  show  cause  why  he  should  not  do  the 
several  things  recited  he  be  perpetually  en- 
joined from  doing  them,  or  any  of  tiiem, 
a!nd  that  he  be  declared  a  trespasser  and 
directed  to  vacate  said  land." 

In  the  main  body  of  the  complaint  it  is 
alleged  that  the  defefldant  is  In  possession, 
has  Inclosed  the  land,  refuses  to  vacate,  and 
la  using  the  land  without  plalntlfPs  permis- 
sion or  consent  Plaintiff  claims  to  be  the 
Owner  or  entitled  to  the  possession.  Inade- 
quacy of  the  remedy  at  law  by  ejectment  or 
by  forcible  entry  and  detainer,  or  by  the  stat- 
utory remedy  of  trespass  and  waste  under  sec- 
tion 6226,  Code  1915,  is  not  alleged,  nor  Is  any 
ground  for  the  equitable  remedy  of  injunc- 
tion based  upon  the  inadequacy  of  the  rem- 
edies at  law,  such  as  insolvency .  of  the  de- 
fendant,  continuing  trespass,  fraud  In.  ob- 
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taining  possession,  or  the  like,  alleged  la  the 
complaint  A  demurrer  was  interposed  to 
this  complaint  on  the  ground,  among  others, 
that  it  faUed  to  state  facts  constituting  a 
cause  of  action.  The  demurrer  was  over- 
ruled, and,  the  defendant  failing  to  plead  fur- 
ther, judgment  was  entered  against  him,  and 
the  injunction  issued.  From  the  overruling 
of  the  demurrer  and  entering  judgment  In 
plalntifTs  favor,  which  action  is  assigned  as 
error,  defendant  appealed  to  this  court. 

The  plaintiff  evidently  seeks  to  substitute 
the  remedy  by  injunction  for  the  action  in 
ejectment  or  the  action  In  forcible  entry 
and  detainer.  It  is  only  necessary  to  cite 
a  few  well-known  authorities  to  show  that 
this  cannot  be  done. 


"An  injanctlon  will  not  be  granted  where  the 
remedy  at  law  for  the  injury  complained  of  is 
full,  adequate,  and  complete."  16  A.  ft  B. 
Ency.  (2d  Ed.)  p.  862,  and  cases  cited. 

"Where  there  is  a  choice  between  the  ordi- 
nary process  at  law  and  the  extraordinary  rem- 
edy by  injunction  and  the  legal  remedy  i»  suf- 
ficient, an  injunction  will  not  be  granted."  In- 
junctions, 14  R.  C.  L.    par.  44. 

"It  is  rule  of  almost  universal  application  that 
an  injunction  will  not  issue  to  take  property 
out  of  the  possession  of  one  party  and  put  it 
in  the  possession  of  another."  Injunctions,  16 
A.  ft  E.  Ency.  (2d  Ed.)  p.  364,  and  cases  cited. 

See,  also,  Laswell  r.  Eitt,  U  N.  M.  460, 
70  Pac  561. 

For  the  above  reasons  it  is  apparent  that 
the  lower  court  erred  in  overruling  the  de- 
murrer and  in  granting  the  relief  prayed 
for  in  the  complaint.  The  judgment  is  there- 
fore reversed,  with  instructions  to  sustain 
the  demurrer  and  dismiss  the  complaint,  and 
it  is  so  ordered. 


par:ker,  a  x, 

cur. 


and  ROBERTS,  J.,  con- 


(16  N.  M.  315) 

ALDRICH,  County  Treasurer,  r.  GALLUP 
ST^TEBANK.    (No.  2214.) 

(Supreme  Court  of  New  Mexico..  July  2, 1918.) 

(Byttabu*  by  the  Court.) 

ScHOQLS  AND  School  Dibtbicts  4=997(5)— 
Bond  Elections— Inbufpiciknot  of  Notiok 
—ErFECT— Rights  of  Innocxnt  Pcbchas- 

EBS. 

Where  a  special  election  is  held  for  the  pur- 
pose of  voting  upon  the  question  of  the  issuanca 
of  bonds,  and  notice  of  election  is  not  given  as 
required  by  statute,  and  a  full  participatioQ  of 
the  voters  in  the  election  does  not  appear,  bonds 
issued  as  a  result  of  sndh  election  are  invalid' 
where  they  have  not  passed  into  the  hands  of 
innocent  purchasers,  and  the  successful  bidder 
at  the  sale  of  the  bonds  cannot  be  required  tO> 
accept  «nd  pay  for  the  sa^te. 
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Appeal  from  District  Court,  McEinley 
Coiinty;   Herbert  F.  Raynolds,  Judge. 

Suit  by  S.  E.  Aldrlch,  Treasurer  of  McKln- 
ley  county,  N.  M.,  against  the  Gallup 
State  Bank,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  instructlona 

H.  C.  Denny,  of  Gallup,  and  Wilson  ft  Wal- 
ton, of  Silver  City,  for  appellant 

A.  T.  Bannett,  of  Gallup,  amicus  curiae, 
on  behalf  of  Board  of  Education. 


ROBERTS.  J.  On  April  17.  1917,  an  elec- 
tion was  held  In  the  raunleipnl  school  district 
of  the  town  of  Gallup  for  the  purpose  of  vot- 
ine  upon  the  question  of  the.  Issuance  of 
bonds  in  the  amount  of  $50,000,  for  the  pur- 
pose of  coustructing  a  school  building  In  said 
munli-lpal  school  district  There  were  101 
•votes  cast  in  favor  of  the  Issuance  of  such 
bonds  and  24  votes  agnlnst  the  proposition. 
Subsequent  to  the  election,  proceedings  were 
bad  which  led  to  the  advertisement  by  the 
county  treasurer  of  McKlnley  county,  S.  B!. 
Aldrlch,  for  the  sale  of  the  bonds,  at  which 
sale  the  Gallup  State  Bank,  apiiellant  here, 
was  the  successful  bidder.  By  the  terms  of 
the  bid  the  bank  agreed  to  take  and  pay  a 
stlimlated  price  for  the  bonds,  providing  they 
were  In  all  respects  In  compliance  witb  law. 
Thereafter  the  bank  refused  to  accept  and 
pay  for  the  bonds,  basing  Its  refusal  upon  the 
ground  that  the  election  upon  tbe  question 
had  not  been  held  in  compliance  with  law 
and  that  the  bonds  were  therefore  Invalid. 

Suit  was  Instituted  by  the  county  treasurer 
tor  the  purpose  of  compelling  the  bank  to 
accept  and  pay  for  tbe  bonds.  Tbe  trial 
court  held  that  tbe  bonds  were  valid  and  en- 
tered Judgment  requiring  the  bank  to  com- 
ply with  Its  contract  To  review  this  Judg- 
ment tbe  bank  prosecutes  this  appeaL 

The  attorney  for  the  board  of  education 
filed  a  brief  in  this  court  as  amicus  curiae, 
in  which  he  states  certain  questions  of  prac- 
tice for  the  consideration  of  the  court,  but 
tbey  will  be  brushed  aside,  as  it  Is  Important 
to  all  parties  concerned  that  the  question  of 
the  validity  of  the  bonds  now  in  controversy 
should  be  speedily  settled. 

The  only  Important  question  In  this  case 
and  upon  which  the  validity  of  the  bonds 
must  be  impeached  or  sustained  is  as  to 
whether  proper  notice  of  the  election  was 
given.  At  the  time  the  election  was  held 
there  were  more  than  1,000  legal  voters  with- 
in tbe  school  district  and  only  125  partici- 
pated in  the  election.  The  election  in  ques- 
tion was  not  held  at  tbe  time  of  the  regular 
dty  election.  Notice  was  given  by  posting 
notices  In  Ave  or  six  public  places  within 
the  town  and  by  publication  in  two  issues 
of  one  weekly  newspaper.  Three  weekly 
newspapers  were  at  tliat  time  published  in 


the  town  of  Gallup ;  no  daily  newspapers  b0> 
ing  published  therein. 

As  pointed  out  in  the  case  of  Board  of  Ed- 
ucation V.  Citizens'  National  Bank,  23  N. 
M.  205,  167  Pac  715,  f  1977.  Code  1915, 
regulates  the  manner  and  time  of  giving 
notice  of  elections  in  such  cases.  As  the  mat- 
ter was  fully  discussed  in  the  case  referred 
to,  nothing  further  need  be  here  said  as  to 
the  various  sections  of  tbe  statute  involved. 
The  statute  requires  the  publication  of  the 
notice,  where  no  daily  newspaper  is  publish- 
ed, in  two  issues  of  two  weekly  newspapers^ 
If  there  are  such  newspapers  published  with- 
in the  election  district  Hence  the  question 
here  is,  the  notice  of  election  only  being  pub- 
lished in  one  newspaper,  and  the  statute  re> 
quiring  publication  In  two.  Does  the  failure 
in  this  regard  invalidate  the  bonds?  Some 
courts  hold  that  statutes  providing  for  no- 
tices of  election  are  merely  directory,  and 
In  case  It  Is  made  to  appear  that  the  votera 
had  actual  notice  of  the  election,  or  that  they 
attended  the  polls  and  partiripated  in  the 
election  In  such  numbers  as  Important  elec- 
tions are  usually  attended  by  the  voters,  the 
election  wilt  be  held  valid  unless  it  is  made 
to  appear  affirmatively  that  sufficient  voters 
remained  away  from  the  polls,  for  want  of 
proper  notice,  to  change,  the  result  of  tbe 
election  had  they  voted  in  tbe  negative;  but 
this  question  Is  not  here  for  consideration, 
for  It  is  evident  that  only  about  one-tenth  of 
the  voters  entitled  to  participate  in  the  elec- 
tion in  question  attended  the  polls.  Some 
courts  bold  that  tbe  statute  providing  for 
notice  of  an  election,  where  the  time  of  the 
election  Is  not  fixed  by  statute,  must  be  strict- 
ly compiled  with  or  the  election  held  will 
be  void,  regardless  of  the  number  of  voters 
participating  in  the  election.  Maraden  v. 
Harlocker.  48  Or.  91,  85  Pac.  828,  120  Am. 
St  Rep.  786;  State  es  rel.  Comaugbt<m  ▼. 
Staley,  90  Kan.  624,  135  Pac.  002;  State  ex 
rel.  Anderson  t.  Port  of  Tillamook,  82  Or. 
XiZ.  124  Pac.  637,  Ann.  Cas.  1914a  483; 
Whorton  v.  Bager,  86  S.  D.  167,  153  N.  W. 
961;  9  R.  G.  U  p.  991.  And  see  notes  to  the 
cases  of  Marsden  v.  Harlocker,  120  Am.  St 
Rep.  794;  State  v.  Salt  Lake  City,  18  Ann. 
Cas.  1137,  and  Patton  v.  Watkins,  90  Am.  St 
Rep.  46. 

Under  either  view  of  the  law  the  bonds  in 
question  in  this  case  are  Invalid.  Hence  we 
condude  that  where  a  special  electioii  la 
held  for  the  purpose  of  voting  npon  tbe  ques- 
tion of  the  Issuance  of  bonds,  and  notice  of 
election  la  not  glvm  as  required  by  statute^ 
and  a  full  participation  of  the  voters  In  the 
election  does  not  appear,  bonds  issued  as  a 
result  of  such  election  are  invalid  where  they 
have  not  passed  Into  the  hands  of  innocent 
purchasers,  and  the  successful  bidder  at  the 
sale  of  the  bonds  cannot  be  required  to  accept 
and  pay  for  the  same. 

For  the  reasons  stated,  the  Judgment  of  the 
district  court  will  be  reversed  and  tlte  caoaa 
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remanded,  with  Instmctlona  to  enter  Judg- 
ment for  tbe  appellant ;  and  it  1>  ao  ordered. 

PABKER,  0.  Jn  concurs. 

RATNOLDS,  J.,  baving  beard  tbe  case  In 
the  court  below,  did  not  participate  in  this 
oplnioa. 


OS  N.  H.  3SS) 

eXATE  ex  r«L  PERBA  et  al.  t.  BOARD  OT 

COH'RS  OF  DE  BACA  COUNTY 

et  al.  (No.  2310.) 

(Stvreme  Gonrt  of  New  Mexico.    Jul;  2, 1910. 

On  Motion  for  Rebearing,  July 

81,  1010.) 

(Syllabiu  hjf  the  Court) 

J-  COHSTmTTIOWAI,    LAW   «3>80(2)  —  MAIfDA- 

iiua  «s>71— Gbeation  of  New  Countibb— 
PowKBS  OF  County  Boabdb  —  Apfortior- 

HENT     OF     INDKBTSDNSSS   —    "MlMISIXBIAI, 
Aon"— JUDICIAI.   POWKB. 

A  "ministerial  act"  is  an  act  wliicb  an  offi- 
cer performs  under  a  given  state  of  facts,  in 
a  prescribed  manner,  in  obedience  to  a  man- 
date of  legal  autborlty,  without  regard  to  the 
exercise  of  bis  own  judgment  upon  tbe  pro- 
priety of  tbe  set  being  done.  Held,  that  chap- 
ter 11,  Laws  1017,  requiring  tbe  board  of  loan 
commissioners  to  determine  tbe  amount  of  in- 
debtedness owing  by  certain  counties,  from 
parts  of  which  a  new  county  was  created,  snd 
to  apportion  such  debts  between  the  new  coun- 
ty and  tbe  old  counties  upon  tbe  basis  of  the  as- 
sessed ▼aluation  which  the  property  taken  from 
tbe  old  county  bore  to  the  total  assessed  tsI- 
uation  in  such  old  county,  did  not  confer  upon 
sncb  board  Judicial  powers. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Minis- 
terial Act.] 

2.  CouNms  ^s>16(9  —  Cbxatioit  of  Nbw 

COCNTT  —  IiIABEUTT    FQB     iRnSBTEDirKSS  — 

Stattttes— GoRBTHUcnoir. 
Sections  0,  10,  and  11,  e.  11,  Laws  1917, 
construed.    Hetd,  that  De  Baca  county  was  lia- 
ble for  its  pro  rata  share  of  tbe  total  Indebted- 
nesB  of  tbe  counties  from  which  it  was  carved. 

S.  CowsrrrtrnoNAi,  Law  «s370(1)— Cuatior 
OF  New  Countt— Appobtioniient  of  Debts 

AND   PbOPEBTT— PoWKBS  OF   LEOIBLATUBB. 

The  apportionment  of  debts  and  property 
between  two  counties,  upon  division,  belongs 
exclusively  to  tbe  Legislature.  The  legislative 
will  in  tbe  matter  is  supreme  in  tbe  absence  of 
constitutional  reqnirementa. 

On  Motion  for  Behearing. 

4.  CouirriEa  «3»16(5)  —  Obbatioh  o»  New 
Counties— GoRBTinmoirAi.  Pbovibionb. 
Section  10,  art  9,  of  the  Constitution,  which 
limits  the  right  of  a  county  to  issue  bonds,  has 
no  application  to  the  right  of  tbe  Legislature, 
In  the  creation  of  a  new  county,  to  fix  tbe  lia- 
Mli^  of  a  new  county  to  the  parent  county  and 
to  reqnire  tbe  new  county  to  issue  bonds  there- 
for. 


Appeal  from  District  Court,  De  Baca  Coun- 
ty;  Ricbardson,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Florentlno  Perea  and  others,  against  the 
Board  of  County  Commissioners  of  De  Baca 
County  and  others.  From  an  adverse  Judg- 
mept,  plaintiffs  appeaL  Reversed  and  re- 
manded, with  directions,  and  rehearing  de- 
nied. 

Chester  A.  Hunker,  Chas.  W.  O.  Ward,  and 
John  D.  W.  Veeder,  all  of  Las  Vegas,  for 
appellants. 

U.  B.  Parsons,  of  Ft  Sumner,  for  appel- 
lees. 

ROBERTS,  J.  The  county  of  De  Baca 
was  created  by  chapter  11,  Laws  ini7,  out  of 
portions  of  Guadalupe,  Chaves,  and  Roosevelt 
couuties.  Chapter  16,  Laws  1012  (cliupter  01, 
Code  1015),  created  the  board  of  loan  coramis- 
sioners  of  the  state  of  New  Mexico,  composed 
of  the  Attorney  General,  state  treasurer,  and 
state  auditor,  for  tbe  purpose  of  fixing  and 
determining  the -Indebtedness  to  be  asMumed 
by  the  state  under  the  Enabling  Act  and  ttte 
Constitution  of  New  Mexico,  and  refunding 
the  same.  Tbe  act  creating  De  Baca  county 
provided  that  the  board  of  loan  commission- 
ers should  ascertain  the  total  Indebtedness  of 
the  counties  of  Chaves  and  Guadalupe,  less 
the  amount  of  cash  on  hand,  to  meet  such  in- 
debtedness at  the  time  the  act  went  into 
effect,  and  that  from  tbe  assessment  mils  for 
the  year  1010  such  board  should  ascertain 
the  total  value  of  the  taxable  proiierty  In 
each  of  said  counties  and  the  total  value  of 
tbe  taxable  property  in  the  area  taken  from 
each  of  said  cotmties  to  form  the  county  of 
De  Baca,  and  the  indebtedness  owing  by  each 
of  the  parent  counties,  and  that  De  Baca 
county  should  pay  its  proportionate  part  of 
such  indebtedness  based  on  the  said  assessed 
valuation  of  the  part  ao  taken,  compared 
with  the  assessed  valuation  remaining  in  the 
parent  county. 

The  board  of  loan  commissioners  deter- 
mined tliat  the  act  required  the  payment  by 
De  Baca  county  to  the  county  of  Guudalupe 
of  Its  proportionate  part  of  the  total  indebt- 
edness of  Guadalupe  county  owing  at  tlM 
time  the  new  county  was  created.  The  coun- 
ty commissioners  of  De  Baca  county  dispute 
the  liability  of  the  new  county  as  to  all  of 
the  indebtedness  of  Guadalupe  county,  save 
the  bonded  IndebtedneBS.  Tlie  board  of  loan 
commissioners  held  that'  De  Bacu  county 
should  pay  to  tlw  county  of  Guadalupe  the 
sum  of  $28,6714(2,  which  represented  its  part 
of  the  total  Indebtedness  of  Guadalupe  coun- 
ty. The  commissioners  of  De  Buc-a  county 
admitted  a  liability  of  fl2.144.75  only. 

Suit  in  mandamus  was  instituted  by  tbe 
board  of  commissimers  of  Oandalupe  county 
against  the  board  of  oommiBsloners  of  Oe 
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Baca  comity  to  require  sncb  board  to  issue 
the  bonds  of  tbe  new  county  In  tbe  ram  fixed 
by  the  board  of  loan  commlssionera.  The 
case  was  heard  in  the  district  court  upon 
stipulated  facts.  It  is  agreed  that  the 
amount  fixed  by  the  board  of  loan  commls^ 
sioners  is  correct  if  De  Baca  county  is  liable 
for  its  proportionate  part  of  -the  total*  in- 
debtedness of  Guadalupe  county.  On  the 
other  hand,  if  liable  only  for  its  proportionate 
part  of  the  bonded  indebtedness,  the  amount 
which  it  should  pay  is  $17,021.60. 

Tbe  trial  court  held  that  De  Baca  coanty 
was  liable  only  for  its  pro  rata  share  of  the 
bonded  indebtedness,  and  that  under  tbe 
legislative  act  it  was  not  required  to  pay  a 
I>art  of  the  floating  Indebtedness  of  Guadalupe 
connty.  To  review  this  Judgment  this  appeal 
is  prosecuted  by  the  board  of  commissioners 
of  Guadalupe  county. 

Two  questions  are  presented  for  determina- 
tion, viz.:  First,  did  the  act  in  question  con- 
fer upon  tbe  board  of  loan  commissioners 
Judicial  powers  in  contravention  of  the  Con- 
stitution of  the  state?  and,  second,  was  De 
Baca  county,  under  the  terms  of  tbe  act,  re- 
quired to  pay  to  Guadalupe  county  only  its 
proportionate  part  of  the  bonded  indebted- 
ness of  tbe  parent  county,  or  its  proportion- 
ate part  of  the  total  indebtedness?  The  first 
question  requires  only  passing  notice.  The 
act  creating  the  board  of  loon  commissioners 
and  the  act  now  under  consideration  did  not 
attempt  to  confer  npon  such  board  Judicial 
imwers. 

[1]  A  ministerial  act  is  an  act  which  an 
officer  performs  under  a  given  state  of  facts, 
in  a  prescribed  manner.  In  obedience  to  a 
mandate  of  legal  authority,  without  regard 
to  the  exercise  of  his  own  Judgment  upon  the 
propriety  of  the  act  being  done.  Ellingham 
V.  Dye,  178  Ind.  336,  99  N.  E.  1,  Ann.  Cas. 
1915C,  200;  Bains  v.  Simpson,  60  Tex.  495, 
82  Am.  Rep.  609.  And,  as  said  by  tbe  Indiana 
Supreme  Court  in  Floumoy  v.  City  of  Jeffer- 
son ville,  17  Ind.  169,  78  Am.  Dec.  468: 

"The  act  la  none  the  less  ministerial  because 
tbe  person  performing  it  may  have  to  satisfy 
liimBelf  that  tbe  state  of  fact  exists  under 
wlilcli  it  is  his  right  and. duty  to  perform." 

Under  the  act  creating  the  board  of  loan 
commissioners  and  the  act  now  under  con- 
sideration, such  board  was  only  required 
to  determine  the  amount  of  Indebtedness  ow- 
ing, and  in  the  case  of  De  Baca  connty  the 
assessed  valuation  of  the  property  taken  from 
the  parent  county  and  put  into  the  new 
county  and  the  proportionate  part  which  snch 
value  bore  to  the  total  valuation  of  the  prop- 
erty of  the  old  county  as  it  originally  existed. 
This  was  not  a  Judicial  function,  but  a  minis- 
terial act 

The  main  point  Is  as  to  whether  De  Baca 
county  was  liable  for  its  pro  -rata  share  of  the 
total  indebtedness,  or  only  the  bonded  indebt- 


edness of  ttke  parent  county.    Section  9  reads 
as  follows: 

"As  soon  as  practicable  after  this  act  goes 
into  effect,  the  board  of  loan  commissioners  of 
the  state  of  New  Mexico  shall  ascertain  the  to- 
tal indebtedness  of  the  connties  of  Chaves  and 
Guadalupe,  less  the  amount  of  cash  on  band  to 
meet  each  indebtedness,  at  the  time  this  act 
shall  go  into  effect;  and  from  tbe  assessment 
rolls  for  tbe  year  1916  said  board  shall  ascer- 
tain the  total  value  of  the  taxable  property  in 
each  of  said  connties  and  the  total  value  of  the 
taxable  property  in  the  area  taken  from  each 
of  said  counties  to  form  tbe  connty  of  De  Baca. 

"Thereupon  said  board  shall  determine  the 
amount  of  such  indebtedness,  less  cash  on  hand 
to  meet  the  same,  which  should  be  paid  by  De 
Baca  county  to  said  counties  of  Chaves  and 
Guadalupe,  respectively,  being  the  portion  oC 
such  net  indebtedness  determined  by  tbe  ratio 
which  tbe  value  of  the  taxable  property  in  the 
area  *  *  *  of  said  last  mentioned  comities 
bears  to  the  total  value  of  the  taxable  property 
in  the  area  so  taken  from  each  of  said  last 
mentioned  counties  bears  to  the  total  value  of 
the  taxable  property  in  such  county  as  shown 
by  said  assessment  roll.  The  amounts  so 
found  by  said  board  of  loan  commissioners  to 
be  due  from  De  Baea  county  to  Chaves  and 
Guadalupe  counties,  respectively,  are  hereby 
declared  to  be  due  and  such  determination  by 
said  board  shall  be  final  and  condusive  npon 
each  and  all  of  said  counties,  and  said  board 
shall  forthwith  certify  the  said  amounts  to  tbe 
several  boards  of  coonty  commissioners  of  said 
connties." 

Section  10  provides  fDr  the  issuance  of 
bonds  by  De  Baca  county  to  enable  it  to  pay 
the  amount  found  due  by  the  board  of  loan 
commissioners  to  the  two  connties  and  thA 
amount  fixed  by  the  act  as  to  Roosevelt 
county.  Section  11  provides  for  the  sale  of 
the  bonds  and  the  payment  to  the  three 
counties  of  the  amount  so  ascertained  and 
fixed.  It  further  provides  that,  if  the  sale 
of  the  bonds  cannot  be  made  by  the  let  day 
of  January,  1918,  then  in  such  event  the 
bonds  are  to  be  assigned  to  the  connties. 
Section  11  contains  a  proviso,  a'portioa  of 
which  reads  as  follows: 

"Provided,  however,  that  the  said  bonds  of 
the  proceeds  thereof,  as  the  case  may  be,  re- 
ceived by  the  said  counties  of  Chaves,  Guada- 
lupe and  Roosevelt,  respectively,  are  hereby  ex- 
pressly dedicated  and  reserved  to  the  liquida- 
tion, or  partial  liquidation,  of  tbe  bonded  in- 
debtedness of  the  said  counties  of  Cliavea, 
Guadalupe  and  Roosevelt,  respectively;  and  tbe 
said  bonds,  or  tbe  proceeds  thereof,  shall  not 
be  utilized  for  any  other  purpose  than  that 
herein  specifically  provided  for." 

[3]  This  proviso  gives  rise  to  the  present 
contention  by  reason  of  the  reference  therelii 
to  the  bonded  indebtedness  of  the  parent 
counties ;  it  being  appellee's  contention,  in 
which  It  was  sustained  by  the  district  court, 
that  by  use  of  tbe  words  "bonded  Indebted* 
ness"  in  the  proviso  the  legislature  thereby 
manifested  an  intention  that  the  new  opunty 
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abodld  only  be  liable  to  tbe  parent  conn  ties 
for  Ita  proportionate  part  of  the  bonded  In- 
debtedness. The  apportionment  of  debts  and 
property  between  two  counties,  upon  dlylslon, 
belongs  exclnslTely  to  the  Legislature.  7  R. 
C.  Ia  p.  933.  The  legislative  will  In  the  matter 
Is  supreme.  It  may,  as  between  the  counties, 
require  the  parent  county  to  pay  all  the 
debts  or  require  their  payment  by  the  new 
county.  The  legislative  will  being  supreme 
In  the  matter,  it  may  state  upon  what  terms 
and  conditions  the  new  county  shall  be  creat- 
ed; no  constitutional  provision  existing  to 
the  C(Hitrary. 

[2]  Under  the  present  statnte,  absent  the 
proviso,  there  would  not  be  the  slightest 
doubt  but  that  It  was  the  legislative  will 
that  De  Baca  connty  should  be  liable  for 
and  required  to  pay  to  Chaves  and  Guadalupe 
oonnties  Its  proportionate  part  of  the  total 
Indebtedness  of  such  counties,  which,  of 
coarse,  would  include  floating  Indebtedness  as 
-well  as  bonded  Indebtedness,  as  determined 
by  the  board  of  loan  commissioners.  Does 
the  proviso  require  a  different  construction? 
We  think  not  It  merely  imdertakes  to  make 
provision  for  the  disposition  and  application 
of  the  moneys  received  by  the  parent  counties 
trom  the  new  county  and  directs  that  the 
braids  or  proceeds  of  the  bonds  shall  be  ap- 
plied "to  the  liqudation,  or  partial  liquida- 
tion, of  the  bonded  indebtedness  of  the  said 
counties  of  Chaves,  Guadalupe  and  Roose- 
velt." In  the  proviso  the  Legislature  was 
not  dealing  with  the  question  of  the  amount 
of  Indebtedness  which  De  Baca  county  should 
assume  and  pay  to  the  parent  connty  or 
counties.  This  had  been  arranged  for  by 
prior  provisions  of  the  act.  In  the  proviso 
they  were  only  providing  for  the  application 
by  the  parent  counties  of  the  proceeds  of  the 
bonds  or  moneys  received  from  the  new  coun- 
ty and  determined  that  this  money  should  be 
wholly  applied  on  the  bonded  Indebtedness 
of  the  parent  county.  As  evidence  of  the  fact 
that  they  had  in  contemplation  that  the 
moneys  rec^ved  by  the  parent  county  from 
the  new  county  would  be  more  than  the  new 
county's  pro  rata  share  of  the  bonded  in- 
debtedness, it  was  provided  that  the  money 
should  be  used  for  the  liquidation,  or  partial 
liqnldatloa,  of  the  bonded  Indebtedness; 
that  la,  if  the  amount  received  would  not 
wholly  liquidate  the  bwided  indebtedness. 
It  shoQld  nevertheless  be  applied  toward  the 
partial  liquidation.  In  other  words,  it  might 
be  sufBclent  to  liquidate  the  entire  bonded 
indebtedness.  The  Legislature  evidently  de- 
termined that  it  would  be  advisable  that  the 
parent  counties  should  apply  the  amount  so 
received  on  the  bonded  Indebtedness  owing 
by  them,  and  that  the  floating  debt  should  be 
paid  by  the  old  county  by  the  levy  of  taxes 
upon   the   property  then   remaining.     Thns 


construed,  the  langnage  of  £he  act  is  har- 
monious and  dear. 

We  hold,  therefore,  that  De  Baca  connty. 
was  liable  to  Guadalupe  county  tQT  Its  pro- 
portionate part  of  the  total  indebtedness 
owing  by  Guadalnp«  connty  at  tite  time  of 
the  creation  of  De  Baca  connty.  It  results 
from  this  holding  that  the  district  court  was 
in  error  in  its  award. 

For  the  reasons  stated,  the  cauae  will  be 
reversed  and  remanded,  with  directions  to  the 
district  court  to  grant  the  alternative  writ  of 
mandamus;  and  It  is  ao  wdered. 

PARKXat,  0.  J.,  concurs. 
RATNOLDS,  J„  absent,  did  not  participate 
in  this  opinion. 

On  Motion  for  Sdiearing. 

ROBERTS,  J.  [4]  Appellee  has  filed  a 
motion  for  rehearing,  in  which  it  contends 
that  we  falied  to  pass  upon  its  contention 
that  the  Legislature  was  without  power  to 
provide  for  the  Issuance  by  De  Baca  county, 
upon  its  creation  of  bonds  for  the  purpose 
of  paying  to  Guadalupe  county  its  propor- 
tion of  the  floating  indebtedness  of  the 
parent  connty,  by  reason  of  the  provisions  of 
section  10,  art  0,  of  the  Constltation.  Thia 
provision  reads  as  follows: 

"No  county  shall  borrow  money  except  for 
the  purpoae  of  erecting  necessary  public  baild- 
ings  or  constrncting  or  repairing  public  roads 
and  bridges,  and  in  anch  cases  only  after  the 
proposition  to  create  such  debt  shall  have  been 
submitted  to  the  qualified  electors  of  the  county 
who  paid  a  property  tax  therein  during  the  pre- 
ceding year  and  approved  by  a  majority  of 
those  voting  thereon.  No  bonds  issued  for 
such  purpose  shall  mn  for  more  than  fifty 
years." 

But  It  has  no  application  whatever  to  the 
creation  of  counties  and  the  apportionment 
of  debts  between  the  old  and  new  and  mak- 
ing  provision  for  their  liquidation.  To  give 
It  the  construction  for  which  appellee  con- 
tends would  be  to  deprive  the  Le^slature  of 
the  right  to  say  upon  what  terms  and  con- 
ditions a  new  county  should  be  created.  The 
Legislature  said  the  new  county  should  Issue 
Its  bonds  to  the'  parent  county  for  Its  pro 
rata  share  of  the  indebtedness  of  the  old 
county,  both  bonded  and  floating.  It  could 
legally  have  required  the  new  county  to  have 
issued  to  the  old  county  a  flxed  amount  of 
bonds,  without  regard  to  the  Indebtedness,  or 
whether  there  were  any  debts.  Its  will  in 
the  matter,  as  we  have  said  In  the  former 
opinion,  is  supreme. 

For  the  reason  stated,  the  motion  for  re- 
hearing will  be  denied ;  and  It  la  so  ordered. 

PARKER,  a  jr.,  concora 
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(Sopreme  Conrt  of  New  Mezioo.    May  8,  ISIO. 
Behearing  Denied  July  81,  1919.) 

(SvOabiu  by  (k«  Court.) 
X.  CBiiaifAL  Law  «=9640(1)  —  Abskncb  of 

TbIAL  JUOOK— DsCXABATIOIf  or  ItECiESa. 

Where,  in  the  trial  of  a  crimiaal  case,  the 
Judgment  of  the  district  court  announced  that 
he  would  be  absent  for  a  moment,  it  was  equiv- 
alent to  announcing  that  a  recess  had  been  de- 
clared, and  anything  that  occurred  in  the  ab- 
sence of  the  Judge  was  no  part  of  the  trial; 
and  defendants,  in  order  to  predicate  error 
thereon,  would  be  required  to  show  that  dur- 
ing the  recess  sometliing  occurred  in  the  pres- 
ence of  the  Jury  that  was  prejudicial  to  hUn. 

2.  Cbiminal  Law  4=>459— Expebt  Tbsttmo- 

ht— qualikicatiom    of    witnesses— gun- 

suoT  Wounds. 

Expert  knowledge  is  not  required  on  the 

part  of  the  witness  to  enable  him  to  testify  as 

to  the  comparative  size  of  a  gunshot  wound. 

8.  HoviciDK  4=»167(2)— BviDBitCB— Aoiaasi- 

DI  LITT~Tll  BEATS. 

Threats  made  by  the  defendant  accnsed  of 
imirder,  to  kill  some  person  not  definitely  des- 
ignated, espKially  when  made  shortly  before 
the  commission  of  the  crime  to  which  they  may 
be  construrd  to  refer,  are  admissible  in  evidence 
in  coDuectiun  with  other  explanatory  drcum- 
atanccs  on  proof  of  the  corpus  delicti. 

4.  CBIMINAL  Law  e=3308— Pbbsumptior— Ir- 

ROCENCB. 

The  following  instruction  iqwn  the  presump- 
tion of  inniK-enre  approved: 

"The  defeuilant  is  presumed  by  Isw  to  be  in- 
nocent, anil  that  presumption  remains  with  him 
nntii  bis  guilt  is  established  by  the  eviUeuce  be- 
yond a  reasonable  doubt  of  the  offense  charged' 
against  him,  and  it  devolved  upon  the  state  to 
establish  the  guilt  of  tlie  defendant  beyond  a 
reasoDal)le  doubt  before  you  would  be  warranted 
in  depriving  the  defendant  of  the  benefit  of  this 
presumption  or  find   him  guilty." 

6.  Homicide  ®=»2!)4(1)  —  Instbuctions  —  Ez- 
OLUKioN  or  Defenses. 
The  defendant  was  on  trial  for  mnrder,  and 
insanity  was  relied  upon  as  an  excuse.  The 
court  instructed  the  jury  as  to  the  essential 
elements  of  murder  In  the  first  degree,  and  ad- 
vised the  Jury,  if  all  the  essential  facts  had 
been  established  beyond  a  reasonable  doubt,  the 
law  preaiime<l  It  murder  unless  circumstances 
existed  excusing  or  justifying  the  act  or  miti- 
gated it  so  as  to  make  it  manslaughter,  ^eid, 
•  that  the  instructions  were  not  liable  to  objec- 
tion of  excluding  the  defense  of  an  excuse  of 
insanity ;  but,  on  the  contrary,  they  recognized 
tlie  fact  that  tbere  might  be  an  excuse  for  the 
act 

Appeal  from  District  Court,  Santa  V6 
County;    Redd  HoUoman,  Judge. 

Isldoro  Martinez  was  convicted  of  first 
d^n^ee  murder,  and  he  appeals.    Affirmed. 


Carl  H.  Gilbert,  of  Santa  1^  and  J.  I. 
Hollingswortli,  ot  Denver,  Colo.,  for  appel- 
lant. 

Uarry  U  Patton,  Atty.  Oen.,  and  0.  A. 
Hatch.  Asst  Atty.  Gen^  for  tlie  BUt& 

ROBERTS,  J.  Appellant  shot  and  Itilled 
his  wife  at  their  home  In  Santa  F£  county, 
on  August  17,  1017,  for  wliich  he  was  tried 
and  convicted  of  first  degree  murder.  Ue 
admitted  the  killing,  but  defended  upon  two 
grounds:  First,  tliat  it  was  accidental ;  and, 
second,  that  be  was  Insane  at  the  time.  As 
the  appellant  does  not  question  the  suthcien- 
cy  of  the  evidence,  no  detailed  statement  of 
facts  is  necessary. 

Five  alleged  errors  are  relied  upon  for  a 
reversal  which  will  be  considered  in  the  oi^ 
der  stated  in  appellant's  brief.  First,  It  is 
contended  that  during  the  course  of  the  trial, 
while  counsel  for  appellee  was  questlouiug 
one  of  the  state's  witnesses,  the  Judge  at>- 
sented  himself  from  the  courtroom  for  a 
period  of  approximately  five  minutes,  during 
all  of  which  time  he  was  beyond  the  sight 
and  hearing  of  the  witness,  counsel,  and 
jury,  during  which  time  he  completely  re- 
linquished control  of  the  case.  The  record 
here  contains  two  afl3davtts  made  by  coun- 
sel for  appellant,  in  which  they  state  that, 
during  the  course  of  the  examination  by  the 
district  attorney  of  the  witness  for  the  state, 
the  Judge  absented  himself  from  the  court- 
room; and  one  of  the  affidavits  states  that 
the  Judge  was  absent  tor  as  long  as  five 
minutes;  that  during  the  absence  of  the 
Judge  the  trial  proceeded  until  an  ohjectioo 
to  a  question  propounded  by  the  state  was 
mnde  by  counsel  for  appellant,  and  upon 
such  objection  being  made  the  case  proceeded 
no  further  until  the  return  of  the  Judge;  The 
district  Judge  certified  the  fiict  to  be  ai 
follows: 

"At  one  time  daring  the  progress  of  the  trial, 
a  question  was  propounded  by  the  state's  attor- 
ney which  was  objected  to  by  the  defendant. 
After  the  court  ruled  thereon,  the  court  was  In 
doubt  as  to  the  correctness  of  the  ruling,  and, 
desiring  to  inform  himself  snd  procure  an  au- 
thority from  the  court  library,  stated  that  he 
would  be  absent  for  a  short  time  to  get  a  boolc 
from  the  library,  whereupon  the  court  left  the 
courtroom,  came  to  the  library,  which  is  alwat 
40  feet  from  the  courtroom,  procured  a  volume 
of  the  Encyclopedia  of  Evidence,  and  immediate- 
ly returned  to  the  courtroom,  ^e  court  was 
absent  from  the  courtroom  only  momentarily — 
just  long  enough  to  go  the  distance  above  men- 
tioned, procure  the  volume  mentioned,  and  re- 
turn to  the  courtroom.  The  conrt  has  no  knowl- 
edge as  to  whether  the  sttorneys  for  the  d»- 
fpndnnt,  or  the  defendant,  knew  that  the  judge 
left  the  courtroom,  or  that  be  made  the  state- 
ment above  set  fortli,  bot  assumes,  from  the 
statement  made  by  connael  for  the  defendant, 
that  they  did  not  know  those  facts.  During  the 
time  the  court  was  out,  a  question  was  asked 
and  objected  to,  and  nothing  further  was  done 
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thereafter  imtil  the  conrt  retamed  to  the  court- 
tt>om,  whereapoD  the  qoestion  wai  reaaked  and 
the  objection  reatated,  and  the  court  ruled  upon 
the.objcction.  No  objection  waa  made  upon  the 
retom  of  the  Judge  at  to  hia  abaence,  no  ex- 
ception reaerred  becauae  the  Jndge  had  left  the 
courtroom,  aa  above  atated,  and  no  objection 
waa  made  at  any  time  during  the  progreaa  of 
the  trial  ba8<>d  upon  the  fact  that  the  judge  did 
•o  abaent  himaelf  aa  above  aet  forth." 

[1]  It  wUl  be  noticed  that  the  certificate 
of  the  presiding  Judge  shows  that  the  Judge 
stated  that  be  would  be  absent  for  a  short 
time  to  get  a  book  from  the  library.  This 
statement  made  by  the  court  was  equivalent 
to  announcing  a  recess,  for  the  trial  cannot 
proceed  In  the  absence  of  the  judge.  It  Is 
wholly  Immaterial  as  to  whether  counsel 
heard  the  court  declare  the  recess  or  make 
the  announcement.  It  was  their  business  to 
hear  and  to  desist  from  proceeding  with  the 
trial  during  the  absence  of  the  judge.  The 
wdght  of  authority  is  to  the  effect  that  there 
can  be  no  court  without  a  judge,  and.  If  the 
Judge  temporarily  absents  himself  and  di- 
rects or  permits  the  trial  to  proceed  In  his 
absence,  a  defendant  convicted  under  such 
circumstances  is  deprived  of  his  liberty  with- 
out due  process  of  law ;  but  no  such  question 
is  presented  here.  When  the  judge  announc- 
ed that  he  would  be  absent  for  a  moment, 
it  was  equivalent  to  announcing  that  a  recess 
had  been  declared,  and  anything  that  occur- 
red In  the  absence  of  the  judge  was  no  part 
of  the  trial,  and  defendant.  In  order  to  pred- 
icate error  thereon,  would  be  required  to 
show  that  during  the  recess  something  o<> 
curred  in  the  presence  of  the  jury  that  was 
prejudicial  to  him. 

The  case  Is  practically  on  all  fours  with 
the  case  of  Territory  v.  West,  14  N.  &L  646, 
99  Pac.  SAH ;  the  only  distinction  being  that 
in  the  West  Case,  after  the  judge  absented 
himself,  counsel  proceeded  to  propound  a 
question  when  the  sheriff  informed  him  that 
the  conrt  was  absent.  In  that  case  it  was 
held  that  the  court  suspended  the  proceed- 
ings by  the  announcement,  "The  court  will  be 
absent  for  a  few  minutes."  If  the  rule  were 
otherwise,  it  would  be  possible  to  bring  about 
a  roistrinl  in  practically  every  case  where  a 
temporary  recess  was  taken  and  the  Judge 
stepped  out  of  the  courtroom.  All  that  coun- 
sel would  be  required  to  do  would  be  to 
make  some  statement  in  the  presence  of  the 
Jury,  or  proceed  to  propound  a  question  to 
a  witness  and  contend  that  certain  proceed- 
ings occurred  In  the  absence  of  the  Judge. 
"We  see  no  reason  for  departing  from  the  mle 
announced  In  the  West  Case,  and,  as  the  an- 
tborlties  are  fully  discussed  in  that  case, 
further  argument  here  is  unnecessary. 

[2]  The  second  proposition  urged  by  the 
appellant  Is  that  the  court  committed  error 
In  permitting  E.  Brook  to  testify  as  to  the 
size  of  the  wound.  The  objection  to  this 
evidence  was  that  It  called  for  the  conclusion 


of  the  witness  and  that  no  foundation  had 
been  laid  to  show  the  witness'  knowledge  of 
firearms  or  as  to  the  size  wounds  made  by 
bullets  of  various  caliber.  The  witness  was 
a  physician,  who  testified  that  he  had  had 
four  years'  experience  in  hospital  service  in 
Washington,  D.  C,  and  a  great  deal  of  ex- 
perience in  treating  gunshot  wounds.  The 
question  propounded  to  the  witness  was: 
"What  was  the  size  of  the  wound  as  com- 
pared to  any  bullet  or  instrument?"  The 
objection  Interposed  was  that  it  called  for 
the  conclusion  of  the  witness  and  no  founda- 
tion bad  been  laid  in  regard  to  the  witness' 
knowledge  as  to  the  size  of  bullets.  The 
answer  to  the  question  was:  "I  think  It  was 
a  bullet  of  a  44  or  larger." 

There  is  no  merit  In  the  objection  wbldi 
appellant  urges.  The  witness  was  not  called 
upon  to  testify  as  to  the  caliber  of  guns  or 
bullets,  but  was  asked  to  give  the  Jury  the 
comparatlTe  size  of  the  wound.  The  witness 
elected  to  compare  the  size  of  the  wound  to 
a  44-callber  bullet  He  might  as  readily  have 
made  the  comparison  by  using  any  other  ob- 
ject, such  as  a  lead  pendL 

[3]  The  third  objection  made  by  the  ap- 
pellant is  the  Introduction  of  state's  exlilblt 
No.  4.  This  was  a  letter  or  statement  shown 
to  have  been  written  by  the  defendant  and 
read  as  follows: 

"Don  Jubendo  and  Don  Antonio  came  last 
night  -to  tell  me  that  they  are  going  to  with- 
draw from  my  bond  to-day  at  1  o'clock,  but 
that  I  should  not  wait  any  longer  to-day  be- 
tween or  11  o'clock  I  will  kill  the  son  of  a 
bitch.  I  cannot  atand  the  anger  as  she  does 
not  estimate  me  in  anything  and  be  who  may  be 
interested  in  prosecuting  me  let  him  follow  me. 
Good-by,  good-by.  The  man  from  Quemado,  ao 
that  woman  may  not  mock  men.  I  am  angry 
at  my  mother-in-law,  but  I  pardon  her  becauae' 
she  is  a  woman  without  any  aenae.  She  alwaya 
allows  her  family  to  do  a  great  many  ahameful 
actions.  She  will  know  that  I  waa  her  hus- 
band and  nothing  happens  where  I  am  that  way 
that  they  fear  me.  Look  out  for  I  am  going  to 
stay  In  this  com  field.    Good-by,  good-by  aU." 

The  facts  proved  In  regard  to  the  letter 
prior  to  Its  Introduction  In  evidence  are  as 
follows:  On  the  morning  of  the  honiidde,  the 
defendant  called  a  witness,  Slxto  Herrera, 
and  handed  him  an  envelope  addressed  to  the 
justice  of  the  peace  of  the  precinct  in  which 
defendant  lived,  and  asked  him  If  he  would 
deliver  the  letter  to  the  justice  of  the  peace. 
The  witness  agreed-  to  do  so  and  testified 
that  the  envelope,  Exhibit  3,  was  the  «i- 
velope  delivered  to  him  by  the  defendant.  He 
testified  that  he  delivered  the  envelope  to  the 
Justice  of  the  peaca  Another  witness  tes- 
tified that  the  writing  on  the  euveloiie  and  on 
Exhibit  4  was  the  handwriting  of  defend- 
ant, and  further  that  be  was  acquainted  with 
the  defendant's  handwriting. 

Appellant's  contention  is  that  Exhibit  4 
was  Inadmissible  because  It  was  not  shown 
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tp^bavQ  any  connecUoa  wltb  tbe  c&ae  at  bar, 
Ifl  t|>at  It  neltlier  referred  tp  the  deceased  by 
nam.e  nor  was  It  shown  to  have  referred  to 
ber.  by  any  extrinsic  evidence.  The  court 
properly  admitted  the  exhibit  in  evidence.  It 
Is  9  general  rule  that  threats  made  by  the 
defendant  accused  of  murder,  to  kill  some 
person  not  definitely  designated,  espedally 
wb^  made  shortly  before  the  commission 
of  tbe. crime  to  which  they  may  be  construed 
to  refer,  are  admissible  in  evidence  in  con- 
nection with  other  explanatory  circumstances 
on  proof  of  the  corpus  delicti.  See.  cases 
cited  in  note  to  the  case  of  State  v.  Nelson, 
89  Am.  St  Rep.  691.  Here  the  circumstanc- 
es in  evidence  were  sufficient  to  have  war- 
ranted tbe  Jury  in  believing  that  the  note 
was  sent  to  the  Justice  of  the  peace  on  the 
morning  immediately  preceding  the  homicide, 
a^d  the  weight  to  be  given  to  the  evidence 
was  for  the  Jury.  See,  also,  13  R.  C.  L.  924. 
[4]  The  fourth  proposition  urged  by  the 
appellant  is  that  the  court  erred  in  refusing 
to  instruct  the  Jury  that  the  presumption  of 
innocence  was  evidence  in  favor  of  the  ac- 
cused. Appellee  cites  certain  instructions  of 
tbe  court  which  he  says  instructed  the  Jury 
that  they  were  to  determine  the  guilt  or  in- 
nocence of  the  defendant  from  the  evidence^ 
But  it  is  not  contended  that  these  instruc- 
tions are  erroneous,  but  he  submits  them  for 
the  purpose  of  showing  that  the  court  no- 
wherie  Informed  the  Jury  that  the  presump- 
tion of  innocence  should  be  considered  as  a 
part  of  the  evidence.  The  court  gave  to  the 
Jury  the  following  instruction: 

'*Tbe  defendant  is  presumed  by  the  law  to  be 
innocent,  and  that  presumptioa  remains  with 
llim  until  his  guilt  is  established  by  the  evidence 
beyond  a  reasonable  doubt  of  tbe  offense  charg- 
ed against  Iiim,  and  it  devolved  upon  the  state 
to  establish  tbe  guilt  of  the  defendant  beyond  a 
reasMiable  doubt  before  you  would  be  warrant- 
ed in  depriving  tbe  defendant  of  tbe  Denetft 
of  this  presumption  or  find  him  guilty." 

This  Instruction,  we  believe,  fully  stated 
tbe  law  in  this  regard. 

[5]  Fifth.  The  court  in  the  first  paragraph 
of  instruction  No.  19  Instructed  the  Jury  as 
follows: 

"If  yon  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  each  and  every  one  of 
the  materia]  allegations  of  the  indictment  as 
above  defined  have  been  eatablisbed  by  the  evi- 
dence and  beyond  a  reasonable  doubt,  and  that 
tb^  defendant  was  neither  juatified  nor  excusa- 
ble, as  hereinafter  defined,  you  should  find  tbe 
defendant  guilty  of  murder  in  the  first  degree." 

The  objection  to  this  instruction  is  that 
the  Judge  Instructed  the  Jury  to  find  the  de- 


fendant guilty  of  nrarder  In  the  first  degree 
if  satisfied  of  bis  guilt  beyond  a  reasonable 
doubt,  without  taking  Into  consideration  th^ 
fact  of  the  possible  insanity  of  the  defendants 
Tbe  court  in  the  twenty-fbnrth  tnstmctloa 
properly  instructed  the  Jury  as  to  Justlflabler 
homicide.  In  the  twenty-fifth  instruction  tbe 
Jury  was  told  when  homicide  is  excusable. 
The  next  instruction  is  as  follows: 

"I  further  charge  you  that  if,  at  the  time  of 
the  alleged  killing,  the  defendant  was  insane, 
he  cannot  be  convicted  in  this  case." 

And  it  is  conceded  that  the  remaining  in- 
structions upon  the  subject  of  homicide  were 
prpper. 

Appellant  argues  that  under  the  nineteenth 
instruction  the  Jury  would  have  been  rei 
quired  to  find  the  defendant  guilty,  even 
though  it  found  him  to  be  insane,  because 
the  killing  of  another  by  an  insane  person 
would  be  neither  excusable  nor  Justifiable. 
A  similar  question  was  considered  by  the  Su- 
preme Court  of  Illinois  in  the  case  of  Up- 
stone  v.  People,  109  lU.  169.   The  court  said: 

"It  is  objected  to  this  that  it  tells  the  jury 
they  must  convict  the  defendant  of  murder  or 
manslaughter.  We  do  not  so  read  the  instruc- 
tion. It  left  the  jury  free  to  acquit,  if  there 
were  circumstances  which  excused  or  justified 
the  act.  It  is  fuither  said  tbe  instruction  ig- 
nores the  question  of  the  insanity  of  the  de- 
fendant. We  do  not  think  so.  The  instmction 
recognizes  there  might  be  an  excuse  for  the  act, 
and  instructions  for  the  defendant  abundantlj 
informed  tlie  jury  that  insanity  would  be  a  der 
fense,  which  the  jury  would  take  to  be  an  ex- 
cuse.  It  does  not  matter  what  may  be  the  tech- 
nical meaning  of  excusable,  but  how  tbe  jury 
would  understand  it,  and  whatever  was  a  de- 
fense they  would  understand  as  a  matter  of  ex- 
cuse." 

We  believe  tliat  the  Jury  under  the  instruc- 
tions given  by  the  court  would  understand 
and  take  insanity  to  l>e  an  excuse,  and  tbat 
the  Jury  was  not  misled  in  the  matter. 

It  is  lastly  urged  that  the  trial  court  moat 
grant  a  new  trial,  unless  satisfied  with  tbe 
verdict,  and  tliat  it  would  be  impossible  for 
the  court  to  intelligently  pass  upon  the  evi- 
dence if  he  had  not  Iieard  all  of  it ;  but  tbe 
record  before  tbe  court  does  not  show  tbat 
any  port  of  the  evidence  was  taken  in  tbe 
absence  of  the  court,  and  for  this  reasoa 
this  point  requires  no  further  consideration. 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  will  be  affirmed,  and  it  Is 
so  ordered. 

PARKBR.  a  J.,  and  RATMOLDS,  J.,  con- 
cur. 


Digitized  by 


Google 


N.  M.)    ATOHISOir,  T.  A  S.  F.  RT.  CO.  T.  CITIZENS'  TKACTION  A  POWER  CO.      871 

(1S2  P.) 


OE  N.  H.  S4S) 

ATCHISON,  T.  &  S.  P.  RT.  CO.  r.  CITI- 
ZENS' TRACTION  &  POWER  CO.  et  al. 
(No.  2248.) 
(Supreme  Court  of  New  Mexico.    July  25, 1919.) 

(SuUabvt  i»  the  Court.) 

1.  Stsekt     Raileoadb      «=941(5)— Cbossino 

RAILBOADft— REOrrLATION  BT  COUBTB. 

Sections  2109  and  2110,  Code  1915,  confer 
on  district  courts  the  power  to  determine  and 
regulate  tlie  place  and  manner  of  eroesing  by  a 
street  railway  of  the  tracks  of  a  railroad.  A., 
T.  &  S.  F.  Ry.  (3o.  v.  Citizens'  Traction  Co.,  16 
N.  M.  154,  113  Pac.  810,  followed. 

2.  Stbeet     Raii,boad8      «s>41(5)— Cbosbino 

RAUSOAD— RKOULATION— POWKB   0»  COUBT. 

Where,  in  an  action  by  a  railway  company 
against  a  street  railway  company,  under  sec- 
tions 2109  and  2110,  supra,  invoking  the  power 
of  the  district  court  to  determine  and  regulate 
the  place  and  manner  of  a  threatened  crossing 
of  the  tracks  of  the  railway  company  by  the 
street  railway  company  and  the  enjoyment  of  the 
common  noe  thereof,  and  seeking  an  injunction 
restraining  the  instaliation  of  said  crossing  until 
the  court  should  exercise  its  ^wer  so  invoked, 
tbe  court  erroneously  held  that  such  a  crossing 
was  not  contemplated  by  the  statute,  and  that 
the  court  was  without  power  to  grant  the  relief 
prayed,  and  pending  an  appeal  by  the  railway 
company  to  the  Supreme  Court  the  street  rail- 
way company  made  the  crossing  against  the 
will  of  the  railway  company  and  without  its 
consent,  and  thereafter  the  judgment  of  the  dis- 
trict court  was,  on  appeal,  reversed,  held,  that 
the  action  of  the  street  railway  company  in  mak- 
ing said  crossing  was  illegal,  and  upon  a  re- 
hearing of  the  cause  the  district  court  did  not 
lose  Jurisdiction  to  regulate  and  determine  the 
place  and  manner  of  making  said  crossing  and 
the  enjoyment  of  the  common  use  thereof. 

3.  Stbeet  Railboads  «=»41(5)  —  Cbossino 
RArLBOAD— AcTiow  TO  Detebmink  Method 
— Soppuemental  Complaint— Laches. 

Where  by  its  supplemental  complaint  'the 
railway  company  showed  that  since  the  rever- 
sal of  the  former  judgment  and  the  filing  of  its 
supplemental  complaint  it  had  continuously 
sought  to  settle  its  dispute  with  defendant,  the 
complaint  was  not  demurrable  on  the  ground  of 
laches,  although  five  years  had  elapsed  between 
tiie  date  of  the  reversal  of  the  formrr  judgment 
and  the  filing  of  plaintiffa  supplemental  com- 
plaint. 

4.  PABTIE8  ®=»51(5)— STJPPLKMERTAI,  COM- 
PLAINT—PbOPEB  Pabties. 

Where  after  the  making  of  said  crossing  the 
the  street  railway  was  purchased  at  a  fore- 
closure sale  by  the  defendant,  and  the  supple- 
mental complaint  alleged  that  the  defendant 
made  such  purchase  with  actual  knowledge  of 
the  pendency  of  this  action,  held,  that  the  de- 
fendant could  be  made  a  party  to  the  action  by 
a  supplemental  complaint  under  section  4104, 
Code  1915. 

6.  PLEADINO  ^=279(4)— SOPPLElDIBfTAL  OOlf- 
PLAIKT— DlTFEBENT  RELIEF. 

Although  the  supplemental  complaint  brought 
lA  new  parties  and  asked  for  different  relief 


against  them  than  that  prnyed  In  the  original 
complaint,  held  that  such  prooednre  is  allowed 
under  section  4169,  Code  1915. 

6.  Stbeet  Railboadb  9=s>41(5)  —  Csossiifa 
Rajlboad— Bill  to  Reoulatb  and  Rr- 
BTBAiN— Supplemental  Complaint— Dif- 
FEBENT  Relief  Asked. 

Where  an  original  complaint  by  a  railway 
company  alleged  the  threatened  crossing  of  its 
tracks  by  a  street  railway,  without  having  made 
a  contract  regulating  the  place,  manner,  and 
common  use  and  enjoyment  of  the  same,  and 
prayed  an  injunction  to  prevent  the  threatened 
trespass  and  an  order  of  the  court  under  sec- 
tion 2110,  supra,  and  thereafter  a  supplemental 
complaint  was  filed,  setting  forth  that  the  lower 
court,  upon  defendant's  demurrer,  had  refused 
the  relief  prayed  for  lack  of  jurisdiction,  and 
the  case,  on  appeal,  bad  been  reversed  and  re- 
manded, directing  the  lower  court  to  OTerrule 
defendant's  demurrer  and  reinstate  the  cause; 
and  holding  that  the  district  court  had  Juris- 
diction to  grant  the  relief  prayed,  and  that  since 
said  erroneous  judgment  the  original  defendant 
had  made  the  crossing  complained  of,  and  that 
thereafter  the  present  defendant  bad  purchased 
said  street  railway  with  actual  knowledge  of  the 
pendency  of  the  action,  and  praying  that  the 
court  regulate  and  determine  the  place  and  man- 
ner of  said  crossing  and  the  enjoyment  of  the 
common  use  thereof,  and  that  the  defendant  be 
restrained  from  using  said  crossing  until  it 
should  comply  with  the  aforesaid  order  when 
made,  heU  that  the  supplemental  complaint  did 
not  state  a  new  or  different  cause  of  action 
from  that  stated  in  the  original  complaint,  the 
cause  of  action  in  each  being  the  same ;  i.  e.,  the 
regulation  and  determination  of  the  place  and 
manner  of  making  said  crossing  and  of  the  en- 
joyment of  its  common  use. 

7.  Stbeet  Railboadb  9=s41(4,  6)— <3bossiho 
Railboad— Bill  to  Reoulatb— Suppix- 
MENTAL  Complaint— SuFFiciENOT—EzPBir- 
ditubes  by  Railboad — Recovxbt. 

Where  a  railway  company,  by  its  supple- 
mental complaint  under  sections  2109  and  2110, 
sijpra,  sought  an  order  of  the  court  regulating 
and  determining  the  place  and  manner  of  cross- 
ing its  tracks  by  a  street  railway  and  of  the 
enjoyment  of  the  common  use  thereof,  alleged 
that  the  company  owning  the  street  railway  at 
the  time  the  crossing  was  made  had  sold  to  an- 
other company,  whose  interest  in  said  street 
railway  had  been  acquired  by  the  defendant,  and 
alleging  that  it,  the  railway  company,  bad  ex- 
pended certain  sums  of  money  during  the  own- 
ership of  the  street  railway  by  said  companies 
for  the  maintenance  and  repair  of  said  crossing, 
and  prayed  a  several  Judgment  against  each 
for  the  sum  of  money  so  expended  during  such 
ownership,  held  the  supplemental  complaint  was 
not  demurrable  for  a  misjoinder  of  parties,  nor 
because  it  seeks  different  remedies  against  dif- 
ferent parties,  nor  because  it  shows  that  the 
plaintiff  has  an  adequate  remedy  at  law,  and 
further  held  that  the  court  has  jurisdiction  after 
determining  the  amount  the  defendant  and  its 
predecessors  should  have  contributed  to  the  In- 
stallation, maintenance,  and  repair  of  said 
crossing  to  order  such  sums  to  be  paid  by  the 
party  owning  them  to  the  party  that  expended 
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them,  thoa  wttllnar  all  d!spnte«  germane  to  the 
traiuactioii  in  one  Judgment. 

Appeal  from  District  Court,  BemalUIo 
County;  Raynolds,  Judge. 

Action  by  the  Atchison,  Topeka  &  Santa 
rc  Railway  Company  against  the  Citizens' 
Traction  &  Power  Company  and  othersu 
JudRraent  for  defendants,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

W.  C.  Reld,  C.  M.  Botts,  and  Geo.  S.  Down- 
er, all  of  Albuquerque,  for  appellant. 

A.  B.  McMiUen,  of  Albuquerque,  for  appel- 
lees. 

MECHEM,  District  Judga  The  record 
in  this  case  is  made  up  of  the  appellant's 
(hereinnfter  called  the  plaintiff)  first  amended 
supplemental  complaint;  the  City  Electric 
Company's  (hereinafter  called  the  defendant) 
demurrer  thereto,  the  court's  order  sustain- 
ing the  demurrer,  and  Judgment  dismissing 
the  cause. 

The  supplemental  complaint  sets  forth  the 
original  and  first  amended  complaints.  The 
material  averments  of  the  first  amended  com- 
plaint are:  That  the  plaintiff  Is  a  corpora- 
tion operating  a  line  of  railway  through  the 
city  of  Albuquerque,  and  that  Its  right  of 
way  and  trucks  thereon  cross  Tijeras  Road; 
that  the  defendant  the  Citizens'  Traction  & 
Power  Company,  a  corporation  operating  a 
street  car  line  in  Albuquerque,  has  built  its 
tracks  to  withbi  a  short  distance  of  plaintiff's 
TlJeras  Road  crossing,  and  the  defendant  In- 
tends and  will,  unless  restrained,  build  Its 
street  railway  tracks  upon  and  across  the 
plaintiff's  railway  tracks  at  said  crossing  at 
grade:  that  the  defendant  refuses  to  enter 
into  any  contract  with  plaintiff  relative  to 
the  common  use  and  enjoyment  of  said  cross- 
ing and  the  minimizing  of  the  hazards  there- 
of to  the  public :  -that  the  plaintiff  is 
remediless  save  In  a  court  of  equity,  a«d 
in  pursuance  of  the  statute  in  such  case 
made  and  provided;  and,  especially  in  ac- 
cordance with  section  13,  chapter  97,  of 
the  Session  Laws  of  the  Thirty-Sixth  Leg- 
islative Assembly  of  the  Territory  of  New 
Mexico  (section  2110,  Codification  1015);  and 
prays  that  the  court  regulate  and  determine 
the  manner  or  method  of  making  connections 
and  the  crossing  by  said  defendant  of  its 
street  car  line  across  said  TlJeras  Road,  and 
the  enjoyment  and  common  use  of  said  cross- 
ing by  plaintiff  and  said  defendant;  and 
that  an  injunction  be  Issued,  enjoining  and 
restraining  the  said  defendant  from  con- 
structing its  proposed  street  car  line  across 
plaintiff's  tracks  at  said  Tijeras  Road  until 
the  rights  of  this  plaintiff  and  defendant  to 
the  use  and  occupation  and  enjoyment  has 
been  fixed  and  determined  by  the  decree  of 
the  honorable  court,"  etc.  Said  complaint  Is 
dated  June  22,  1910. 
The  first  amended  snpplemental  complaint 


alleges:  That  the  defendants  Oie  Albtiqnef 
que  Traction  Company  and  the  City  Electric 
Company  are  New  Mexico  corporations; 
that  upon  motion  of  the  Citizens'  Traction 
&  Power  Company  the  temporary  Injunction 
issued  on  plaintiff's  complaint  was  dissolved, 
and  that  said  complaint  was  dismissed, 
whereupon  plaintiff  appealed  to  the  terri- 
torial Supreme  Court,  and,  upon  hearing,  the 
Judgment  of  the  district  court  was  reversed, 
and  this  cause  remanded  for  further  proceed- 
ings in  accordance  with  the  opinion  of  said 
court;  that  after  dissolution  of  the  injunc- 
tion, and  pending  the  appeal  of  this  case,  the 
Citizens'  Traction  &  Power  Company  made 
its  crossing  on  Tijeras  Road  without  plain- 
tiff's consent  and  contrary  tp  Its  express 
wishes;  that  the  Citizens'  Traction  &  Power 
Company  sold  its  street  car  line  to  the  Albu- 
queniue  Traction  Company,  and  that  the  City 
Electric  Company  at  a  foreclosure  sale  of  the 
Albuquerque  Traction  Company's  franchise 
and  property  became  the  owner  of  the  street 
car  line  built  by  said  Citizens'  Traction  ft 
Power  Company  across  plaintitrs  tracks  on 
Tijeras  Road,  and  is  now  operating  said 
line;  that  the  defendants  the  Albuquerque 
Trftctlon  Company  and  the  City  Electric 
Company  bought  said  line  with  full  notice, 
both  actual  and  constructive,  of  the  pend- 
ency of  this  action ;  that  during  all  the  time 
intervening  between  the  reversal  of  this  case 
by  the  Supi^me  Court  and  the  filing  of  the 
first  supplemental  complaint,  February  18, 
1816,  the  plaintiff  attempted  to  secure  a  set- 
tlement and  adjustment  of  the  controversies 
and  dlsngreements  still  existing  between  the 
parties  without  a  continuance  of  this  cause; 
that  since  the  making  of  said  crossing  plain- 
tiff has  borne  all  the  expense  of  the  upkeep 
and  repair  of  same,  and  for  that  purpose  ex- 
pended $106.30,  while  the  Albuquerque  Trac- 
tion Company  was  the  owner  of  the  street  car 
line,  and  the  further  sum  of  $43.71  since  the 
City  Electric  Company  became  the  owner: 
that  said  sums  are  due  and  owing,  and  de- 
fendants have  refused  to  pay  the  same. 
The  prayer  for  relief  is : 

That  the  plaintiff  have  jadgmeot  afainat  the 
Albuquerque  Traction  Company  for  $106.30^ 
and  against  the  City  Electric  Company  for 
$43.71 ;  "that  the  court  preacribe  and  determine 
the  place  at  which  and  the  manner  and  mode  in 
which  the  crossing  o(  the  tracks  of  tbe  plaiutiS 
and  defendants  siiali  l>e  constructed,  and  in  that 
connection,  if  proper,  formally  approve  the  place^ 
manner,  and  mode  of  the  crossing  now  con- 
structed ;  that  the  court  order,  fix,  determine 
the  terms  and  conditions  of  tbe  coatract  be- 
tween the  parties  to  this  action,  cuncerainc  the 
common  ose  of  said  crossing  and  other  works 
appurtenant  thereto  and  necessary  tlierefor,  tbe 
maintenance  of  said  crossing,  together  with  the 
furnishing  and  maintenance  of  such  safety  de- 
vices at  such  crossing  as  may  be  ordered  or  may 
be  necessary,  the  futura  change,  alteration,  or 
renewal  of  said  crossing,  and  such  other  or  fur- 
ther terms  or  conditions  as  may  be  necessary. 
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aa  may  be  necessary  for  the  protection  and  coa 
venience  of  the  general  public;  that  by  the 
court,  upon  failure  or  refusal  of  the  defendants 
to  make  and  ezecate  the  contract  concerning 
said  crossing  (which  may  be  determined  upon 
and  prescribed  by  the  court),  the  dofpndants  be 
restrained,  enjoined,  and  prohibitPd  from  con- 
tinoing  to  maintain  the  crossing  now  in  exist- 
ence, or  from  constructing  or  attpmpting  to 
oonstniet  auy  new  or  different  line  or  track 
across  or  upon  the  right  of  way  and  tracks  of 
plaintiff  at  the  intersection  of  plaintiff's  tracks 
and  right  of  way  with  Tijeras  Road  in  the  dty 
of  Albuquerque." 

To  plaintlirs  first  amended  frapplemental 
complaint  tbe  City  Electric  Company  died 
tts  separate  demurrer,  the  gronnds  wbereof 
are: 

(1)  Becanse  said  defendant  the  CltyEHec- 
trlc  Company  was  a  stranger  to  all  of  tbe 
matters  and  things  set  forth  in  said  amended 
sapplemental  complaint. 

(2)  Becanse  it  appears  from  the  face  of  said 
complaint  that  tbe  said  City  Electric  Com- 
pany purchased  said  property  at  public  sale, 
and  it  does  not  appear  that  said  City  Electric 
Company  had  any  knowledge  or  notice  of  any 
of  the  claims  made  by  the  plaintiff. 

(3)  Becanse  it  appears  upon  the  face  of 
aald  complaint  that  the  plaintiff  was  guilty  of 
laches  In  not  pursuing  the  alleged  remedy 
within  a  reasonable  time. 

(4)  Becanse  It  appears  upon  the  face  of 
BRld  complaint  that  the  said  plaintiff  has  an 
adequate  remedy  at  law. 

(5)  Because  the  court  has  no  power  to  make 
a  contract  for  said  City  Electric  Company  or 
to  compel  it  to  make  a  contract  or  to  per- 
form any  other  action  than  to  enforce  such 
legal  rights  as  plaintiff  may  have  In  a  proper 
snit. 

(6)  The  tacts  do  not  Show  a  proper  cause 
for  supplemental  complaint,  and  defendant 
cannot  properly  be  made  party  defendant  to 
this  suit 

(7)  Becanse  the  prayer  and  object  of  the 
original  suit  against  the  Citizens'  Traction  & 
Power  Company  was  to  regulate  and  deter- 
mine the  manner  of  making  connections  and 
the  crossing  by  defendant's  street  car  line 
of  plaintltrs  tracks,  and  tbe  enjoyment  and 
common  nse  of  said  crossing  by  plaintiff  and 
defendant,  and  for  an  Injunction  restraining 
defendant  from  making  said  connections  and 
crossings  until  the  rights  of  plaintiff  and 
defendant  In  the  premises  should  be  Qxed  by 
the  court's  decree ;  and  It  now  appears  from 
said  supplemental  complaint  that  the  de- 
fendant the  Citizens'  Traction  &  Power 
Company,  pending  said  suit,  was  allowed  to 
cross  the  plalntifrs  tracks,  and  was  operating 
its  street  railway  across  said  tracks  long  be- 
fore the  Albuquerque  Traction  or  the  City 
Electric  Company  acquired  any  Interest  in 
■aid  street  railway,  and  plaintiff  Is  now  at- 
tempting to  secure  entirely  different  relief 
against   entirely  different  defendants  than 


those  against  whom  the  original  suit  was  In- 
stituted. 

(8)  Becanse  there  la  a  misjoinder  of  defend- 
ants In  this,  tliat  the  plaintiff  seeks  different 
remedies  against  different  defendants;  that 
It  appears  that  the  Citizens'  Traction  & 
Power  Company  is  defunct,  and  has  no  rights, 
title,  or  interest  In  <iaid  street  railway;  that 
the  Albuquerque  Traction  Company  la  de- 
funct, and  has  no  right,  title,  or  Interest  In 
said  street  railway;  that  plaintiff  seeks  t» 
recover  a  sereral  Jndgment  from  said  Alba- 
qnerque  Traction  Company  In  the  sam  of 
$103.flO,  and  seeks  to  recover  a  several  Judg- 
ment against  the  City  Electric  Company  In 
the  sum  of  fl3.71 ;  that  It  seeks  to  determine 
the  place  at  which  and  the  manner  and  mode 
in  which  the  crossings  of  piaintifTs  tracks 
by  defendant  shall  be  constructed,  although 
said  crossing  was  made  more  than  six  years 
ago,  and  has  continued  ever  since  that  time; 
and  seeks  to  have  the  court  make  a  contract 
for  the  defendant  the  City  Electric  Company. 

(9)  The  City  Electric  Company  was  not 
a  party  or  privy  to  any  of  the  matters  or 
things  set  out  in  the  original  complaint  In 
this  action. 

(10)  The  City  Electric  Company  Is  not  a 
proper  party  defendant  because  It  had  no  In- 
terest In  the  original  suit,  and  the  relief 
sought  is  merely  personal,  and  In  no  way  de- 
pendent upon  the  commencement  or  exist- 
ence of  the  original  suit. 

(11)  Because  the  amended  supplemental 
complaint  is  not  consistent  with  or  in  aid  of 
the  cause  of  action  set  forth  in  the  original 
complaint,  and  a  new  and  independent  cause 
of  acti<Hi  cannot  be  set  up  by  such  supple- 
mental complaint,  although  It  may  have 
arisen  out  of  the  same  contract  or  transaction 
that  formed  the  basis  of  tbe  snit. 

(12)  The  facts  on  which  plaintiff  claims  re- 
lief against  defendant  are  properly  the  sub- 
ject of  a  Judgment  for  or  against  plaintiff 
without  reference  to  the  matters  contained 
in  the  original  complaint,  and  therefore  a 
supplemental  complaint  Is  not  proper. 

From  the  court's  order  sustaining  the  de- 
murrer and  rendering  Judgment  for  defend- 
ant, the  plaintiff  appeals. 

[I]  The  following  sections  of  the  Statutes 
on  Eminent  Domain  are  relied  upon  by  plain- 
tiff: 

"Sec.  2109.  In  case  the  lands  soDght  to  be 
appropriated  are  held  by  any  public  utility 
corporation,  the  right  to  appropriate  the  same 
by  a  railroad,  telephone  or  telegraph  company 
shall  be  limited  to  snch  use  as  shall  not  mate- 
rially interfere  with  the  uses  to  which,  by  law, 
the  corporation  holding  the  same  is  authorized 
to  use  the  same.  Where  no  agreement  can  be 
made  between  the  parties,  tbe  mode  of  assess- 
ing the  damages  provided  heretofore  as  to  pri- 
vate persons,  shall  be  adopted;  and  if  the 
lands  to  be  appropriated  lie  In  more  than  one 
county,  an  application  may  be  made  in  any 
one  county  in  which  any  of  the  lands  lie,  and 
the  damages  shall  be  assessed  as  to  all  the 
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lands  of  the  defendant  corporation  along  the 
whole  line  in  one  proceeding." 
"See.  2110.  The  court  shall  have  power: 
"1.  To  regulate  and  determine  the  place  and 
manner  of  making  connections  and  crossings, 
or  of  enjoying  the  common  use  mentioned  in 
the  foregoing  section,"  etc  Codification  1915; 
chapter  97,  Laws  1906. 

On  the  former  appeal  In  the  case,  16  N.  M. 
164,  113  Pac.  810,  the  territorial  Supreme 
Court,  speaking  by  Mr.  Justice  Roberts,  said: 

"Prior  to  the  act  of  1906,  there  was  no  law 
in  force  in  the  territory  of  New  Mexico  which 
gave  to  the  court  the  right  to  determine  the 
manner  and  place  of  making  connections  and 
crossings  between  railroads.  The  right  to 
cross  was  exercised  under  the  general  condem- 
nation statutes,  and  there  was  no  method  by 
which  the  rights  of  the  public  could  be  protect- 
ed and  the  safety  of  the  passengers  secured.  A 
railroad  could  arbitrarily  force  its  tracks,  at 
grade,  across  the  tracks  of  another  railroad 
company,  subject,  of  course,  to  the  compensa- 
tion which  it  was  required  to  pay  the  first  rail- 
way company,  and  the  general  equity  power  of 
the  court  With  the  modern  development  of 
railroads  of  all  kinds,  shall  we  conclude  that  in 
1906  the  Legislative  Assembly,  in  enacting  the 
provision  in  question,  had  in  mind  only  the 
crossing  of  a  railroad  on  private  property,  and 
that  it  did  not  intend  to  make  any  provision 
whatever  for  the  crossing  of  tracks,  where  the 
first  railroad  company  had  only  an  easement  in 
a  pnblic  street  or  highway?  To  so  hold  would 
leave  the  determination  of  the  manner  and 
place  of  making  the  crossing  wholly  with  the 
second  railroad  company,  without  any  consid- 
eration as  to  the  rights  of  the  first  railroad 
company  or  of  the  safety  of  the.  pnblic.  We 
believe  that  chapter  97  should  receive  a  broad- 
er and  more  general  construction,  and  that  the 
liCgislature  meant  to  invest  in  the  court  the 
right  to  determine  and  regulate  the  place  and 
manner  of  crossing  by  one  railroad  of  the 
tracks  of  another,  not  only  for  the  protection 
of  the  rights  of  tiie  first  railroad,  but  for  the 
protection  of  the  lives  of  the  traveling  public  us- 
ing both  roads;  and  the  court  has  the  right  to 
prescribe  such  system  and  safeguards  as  will,  in 
its  judgment,  fully  protect  those  rights.  In  the 
court,  both  railroad  companies  have  the  right 
to  present  all  questions  to  the  court  for  ita  con- 
sideration. The  court,  after  hearing  the  wit- 
nesses and  the  testimony  of  experts,  can  fix  the 
rights  of  the  parties  and  fully  protect  them, 
and  at  the  same  time  safeguard  the  interests 
of  the  pubUc.    ♦    ♦    • 

"It  is  to  be  presnmed  that  where  a  crossing 
is  mutually  agreed  upon  between  the  rajlroad 
companies,  ample  provision  will  be  made  for 
the  safety  of  the  passengers  on  both  railroads. 
In  fact,  it  would  be  to  the  interest  of  both 
railroads  to  see  that  such  provisions  were  made 
for  the  protection  of  human  life,  because,  by 
so  doing,  they  would  relieve  themselves  from 
loaa  and  damages."  10  N.  M.  161,  162,  113 
Pac.  812,  supra. 

Having  before  ub  then  the  statute  law  and 
Its  interpretation  and  spedflc  application 
to  the  very  matter  In  hand,  we  may  proceed 
to  examine  the  situation  of  this  case. 

[2]  And  we  think  it  may  be  stated  boldly 


to  he  that  defendant's  predecessor  in  title 
during  the  pendency  of  this  action,  relying 
upon  an  erroneous  Judgment  of  the  lower 
court,  or  rather  under  the  permission  of  an 
erroneous  judgment  of  the  lower  court,  with- 
out plaintUTs  consent,  but  against  its  will, 
and  while  plaintiff  was  powerless  to  prevent 
It  peaceably,  entered  upon  plaintiff's  tradu, 
and  without  right  and  contrary  to  law  made 
a  crossing  over  the  same;  that  it  and  Its  suc- 
cessors. Including  this  defendant,  have  main- 
tained such  illegal  crossing  over  the  protest 
of  plaintiff  and  in  disregard  of  the  oft-re- 
peated efforts  of  plaintiff  to  amicably  adjust 
their  differences. 

We  believe  the  foregoing  fairly  and  Justly 
states  the  situation  as  shown  by  the  plain- 
tiff's supplemental  complaint  and  admitted 
by  the  demurrer  if  the  facts  are  well  pleaded. 

The  defendant  attempts  to  Justify  because, 
the  crossing  having  been  peaceably  made,  tbe 
court  has  lost  its  power  to  regulate  the  place 
and  manner  of  making  the  same  supposi- 
tltiously,  because  defendant's  predecessor  reg- 
ulated the  place  and  manner  of  making  the 
same.  But  the  defendant  cannot  make  a 
right  out  of  a  wrong  and  rely  upon  it  as  a  de- 
fense.. The  crossing  was  wrongfully  and  il- 
legally made,  and  is  Just  as  lll^al  and 
wrongful  to-day  as  if  it  were  made  yester- 
day, unless,  of  course,  the  lapse  of  time  bas 
made  it  inexpedient  to  disturb  it. 

[3]  Such  lapse  of  time  Is  relied  upon  by 
defendant;  it  points  out  that  between  the 
decision  in  the  territorial  Supreme  Court,  Feb- 
ruary. 4,  1911,  and  the  18th  of  February, 
1916,  when  it  was  made  a  party  to  this  cause, 
no  attempt  was  made  by  plaintiff  to  prose- 
cute this  case,  but  the  plaintiff  alleges  that 
during  all  the  time  between  the  reversal  of 
the  former  judgment  and  the  filing  of  Its 
supplemental  complaint  it  continuously  at- 
tempted to  settle  its  difference  with  defend- 
ant and  the  other  companies.  The  law  favors 
sudi  attempts,  and  In  view  of  sudi  an  al- 
legation the  plaintiff  will  not  be  held  guilty  of 
laches  on  the  face  of  the  complaint 

[4]  The  defendant  says  that  it  should  not 
be  drawn  into  this  controversy  because  it  is 
a  stranger  to  all  the  matters  and  things  com- 
plained of;  that,  as  shown  by  the  complaint. 
It  purchased  the  street  railway  at  a  fore- 
closure sale  of  the  property  of  the  Albuqnei^ 
que  Traction  Company  and  bought  without 
knowledge.  The  complaint,  however,  charges 
the  defendant  with  actual  knowledge,  and  its 
denial  of  knowledge  has  no  place  in  a  de- 
murrer; we  do  not  feel  Justified  in  discuss- 
ing. In  this  opinion,  defendant's  rights  as  an 
innocent  purchaser  when  it  is  not  before  ns. 
As  the  record  stands,  the  defendant  bought 
the  street  railway  and,  among  other  things, 
tUs  lawsuit,  which  is  a  subject-matter  ca- 
pable of  acquirement 

We  come  now  to  a  matter  of  pleading.  De- 
fendant objects  to  the  form  of  the  supple- 
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attp.) 
'inintal'  templain't  for  two  reasons:     First, 


becatise  the  original  complaint  was  against 
another  party;  second,  because  the  object 
and  prayer  of  the  original  complaint  are 
dflier  or  different  from  the  object  and  prayer 
of  the  snpplemental  complaint,  and  that  the 
wapplemental  complaint  Is  Inconsistent  with 
the  original  complaint  because  It  sets  up  a 
new  and  Independent  cause  of  action. 
SeWlon  4184.  Codlflcatlon  1918,  provides: 

"■When  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of 
other  parties,  the  court  may  order  them  to  be 
brought  in.  by  an  amendment  to  the  complaint 
or  by  a  snpplemenUry  complaint  and  a  new 
smnmons." 

[B,  t]  From  which  it  would  appear  t^t 
the  bringing  In  of  a  new  party  by  a  supple- 
mentary complaint  la  a  proper  proceeding, 
if  a  complete  determination  of  the  contro- 
versy cannot  be  had  withoat  the  presence 
of  the  party  brought  in;  and,  wher«  the  con- 
troversy is  whether  or  not  a  street  railway 
can  continue  to  maintain  a  crossing,  It  would 
seem  that  the  owner  of  that  street  railway 
would  be  a  necessary  party. 

By  socUon  4168,  Codlflcatlon  1915,  It  Is  pro- 
vided: 

"A  party  may  be  allowed,  on  motion,  to  make 
a  •nppiemental  complaint,  answer  or  reply,  al- 
leging facts  material  to  the  caase,  or  praying 
for  any  other  or  different  reUef,  order  or  iud«- 
ment." 

That  another  or  different  order  or  relief 
from  that  aslced  in  the  original  complaint 
naay  be  prayed  in  a  supplemental  complaint 
is  speciflcally  permitted  by  the  statute  Just 
quoted,  but  in  this  case  the  relief  prayed  is 
not  materially  changed,  and  the  causes  of 
action  are  identical,  even  though,  as  defend- 
ant contends  at  the  time  of  the  filing  of  the 
original    complaint,    the   crossing   had   not 
been  made,  and  the  pl^tiff  prayed  an  in- 
junction restraining  Its  installation  until  the 
plac«  and  manner  of  making  the  same  and 
tbe  enjoyment  of  Its  common  use  should  be 
by  the  court  regulated  and  determined,  and 
In  the  supplemental  complaint  the  prayer  Is 
for  an  order  regulating  and  determining  the 
place  and  manner  of  making  the  crossing 
and  the  enjoyment  of  its  common  use,  and  for 
an  InJnncUon  restraining  defendant  from  fur- 
ther using  the  crossing  until  It  complies  with 
the  order  of  the  court,  nevertheless  the  cause 
of  action  Is  still  the  same,  L  e.,  the  regula- 
tion and  determination  of  the  place  and  man- 
ner of  malclng  tbe  crossing,  and  of  the  en- 
joyment of  its  common  use. 
.'  The  fact  that  the  crossing  has  been  made 
makes  no  difference  because,  as  before  stated. 
It  was  illegally  made,  and  Is  in  contempla- 
tion of  a  court  of  equity  as  If  It  had  never 
been  made,  or  to  state  it  differently,  a  court 
of  equity  will  not  be  deterred  by  the  fact  that 
tt  has  been  made,  if  aone  wrongfully  and  Il- 


legally, and  the  court  has  the' right' to  ai^- 
dse  its  statutory  power,  as  yet  unerferdsed. 
We  must  not  overlook  defendant's '  argu- 
ment on  the  question  of  Its  privity  With  the 
original  defendant,  the  Citizens'  Tractiori  ft 
Power  Company.     It  says  that  It,  the  City 
Electric  Company,  "did  not  exist  at  the  time 
of  the  construction  of  the  crossing;  conse- 
quently there  could  not  have  been  a  privity 
relative  to  the  act.    If  there  be  privity.  It 
must  be  because  of  some  lien  or  covenant  or 
responsibility  running  with  the  franchise  or 
ownership  of  the  street  car  line  that  wonid 
charge  all  subsequent  holders;  surely  there 
was  nothing  of  the  kind."    This  argument 
ignores  the  fact  alleged  that  the  defendant 
had  actual  knowledge  of  all   the  idrcum- 
stances  of  this  case,  when  it  bought  the  street 
car  line.     Accepting  defendant's  argument, 
however,  and  continuing  it,  suppose  Its  pred- 
ecessor had,  over  th«  protest  of  the  owner, 
laid  its  tracks  across  his  land,  and  was  in 
such  possession  when  plaintiff  acquired  the 
car  line,  could  It  be  possible  that  the  trespass- 
er couid  convey  an  estate  which  it  never  had? 
Whatever  plaintiff's  title  may  be  to  the  Tl- 
Jeras  Boad  crossing,  the  territorial  Supreme 
Court  has  said  that  the  defendant  could  not 
arbitrarily  cross  plaintiff's  tracks.     It  could 
only  do  so  in  the  exercise  of  Ita  right  of  con- 
demnation under  the  statutes  regulating  the 
right  In  quasi  public  corporations  to  taka 
proi)erty  for  a  public  purpose.    Therefore,  as 
defendant's  predecessor  stood,  so  It  stands 
without  right  or  title  to  the  crossing  it  now 
maintains,  unless,  of  course,  possession  has, 
by  the  lapse  of  time  and  the  acquiescence  of 
plaintiff,  created  a  tltl& 

The  fact  that  defendant  was  not  privy  to 
the  wrongful  entry,  or  that  there  was  not 
of  record  some  instrument  in  the  nature  of  a. 
lien  or  covenant  burdening  ita  apparent  title 
does  not,  of  Itself,  create  in  it  a  right  which 
ita  predecessor  did  not  possess,  and  hence 
could  not  have  conveyed. 

Whether  or  not  the  pending  of  this  ac- 
tion was  constructive  notice  is  not  4i8cussed 
In  tbe  briefs,  and  we  refrain  from  ita  con- 
sideration, but  tbe  thought  quite  naturally 
suggests  Itself  that  a  prudent  purchaser  of  a 
title  which  must  rest  in  a  court's  decree 
would  search  the  court's  records  to  see  if  the, 
seller  had  a  titla 

The  defendant  objects  to  what  it  says  la 
in  effect  the  making  of  a  contract  for  it  by. 
the  court  The  parties  had  the  opportunity 
of  making  a  contract  settling  the  various  fea^ 
tures  of  this  controversy;  falling  to  do  so  for 
whatever  reason,  the  court  will  now  proceed 
to  issue  Ite  decree  after  hearing,  defining  the 
rights  and  duties  of  eadi  party.  The  stat- 
ute does  not  say  that  the  court  shall  make  a 
contract,  but  says  that  If  the  parties  do  not 
contract,  the  conrt  shall  have  the  poww 
to  regulate  and  determine  the  matter  and- 
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things  with  respect  to  wtaldi  the  parties 
migbt  bave  contracted. 

The  plaintiff  seeks  to  recoyer  snms  of  mon- 
ey from  the  Citizens'  Traction  Company  and 
the  Albuqaerqne  Traction  Company  and  a 
sum  of  money  from  defendant  on  account  of 
the  maintenance  and  repair  of  the  crossing. 
The  traction  company  may  be  defunct,  as 
alleged  by  the  defendant  In  its  demurrer,  but 
that  fact  will  be  properly  presented  for  de- 
termination later.  The  theory  upon  which 
plaintiff,  if  entttled  to  these  sums,  will  re- 
cover tbem  will  be  upon  the  familiar  maxim 
that  equity  regards  that  as  done  which 
should  have  been  done.  The  court's  ample 
jurisdiction  In  this  case  is  such  that  after 
determining  the  amount  the  defendant  and 
its  predecessors  should  have  contributed  to 
tlie  proper  maintenance  of  the  crossing,  the 
court  win  order  such  sums  as  may  be  due 
paid  by  the  party  owing  them  to  the  party 
that  advanced  them,  thus  settling  all  dis- 
putes germane  to  the  transaction   by   one 


railway's  pro  rata  ahara  of  the  coots  of  the 
installation,  maintenance,  and  upkeep  of  the 
crossing,  and  not  a  separate  cause  of  actl<». 
It  follows  from  the  foregoing  opinion  that 
the  judgment  of  the  lower  court  must  be  re- 
versed, and  this  cause  remanded  for  fnrth^ 
proceedings  In  accordance  with  the  rlews 
above  expressed ;  and  it  ia  so  ordered. 

PABKEB,  a  J,,  and  OOBEBTS.  J«  oomcnr. 


(«  Cola.  «a> 
EMPSON  PACKtNO  CO.  ▼.  H0PE3NS. 
(No.  »371.) 

(Supreme  Court  of  Colorado.    July  7,  1919.) 

1.  Sales  «?3440(2)  —  ScBinssioif  or  lasms 
Not  Uamkd  bt  PLSAOiNoa. 
Where  complaint  charged  defendant  only 

for  ezceat  of  cost   of  cabbage  purchased   to 
.    .  .      „,  ...   ,  ,.  ....      make  up  quantity  agrred  to  be  (umlBbed  by  de- 

Judgment  The  court  will  decree  as  If  the  fendant,  and  plaintiff's  answer  to  defendant'e 
deternii nation  of  defendant  and  Its  predeces-  i  croas-complsiDt  for  beans,  etc.,  the  purchase 
sors'  obligations  bad  been  made  when  the '  price  of  wbii-b  was  not  in  dispute,  contained  no 
crossing  was  installed;  or,  it  may  be  said  set-off  against  drfpodant's  claim.  el«lm<-d  off-bet 
its  decree  will  relate  bacK  to  the  time  it ,  f"r  calibage  plants  fnmisbed  defendant  by 
should  have  been  made.  The  court  will  Judge  plaintiff  had  no  place  In  the  case,  and  court 
whether  the  amounts  claimed  by  plaintiff  are   P"'P""r  instructed  to  find  for  defendant  the 


fair  and  Just 

It  Is  at  once  apparent  upon  consideration 
that  plaintiff  could  not,  as  defendant  sug- 
gests, maintain  an  Independent  action  at  law 
at  this  time  for  the  sums  It  claims  until  the 
contribution  of  each  party  to  the  Installation, 
maintenance,  and  upkeep  of  the  crossing  Is 
determined  by  a  court  in  a  proceeding  like 
this.  The  plaintiff  does  not  ask  a  Judgment 
for  damages  nor  for  money  paid  out  tor  de- 
fendant's benefit  on  a  promise  to  repay,  either 
express  or  implied,  but  it  asks  to  recover  out 
of  the  sums  paid  out  by  It  defendants'  fair 
pro  rata  share  of  costs  of  Installation,  main- 
tenance, and  upkeep  of  the  crossing  as  the 
same  may  be  determined  by  the  court.  DnfU 
the  court  decrees  the  street  railway's  pro  rata 
share  in  the  costs  of  installation,  mainte- 
nance, and  repair,  defendant's  debt  to  plain- 
tiff cannot  be  measured. 

[71  There  is  then  no  misjoinder  either  of 
persons  or  causes  of  action.  The  plaintiff  can 
bring  in  as  parties  every  owner  of  the  street 
railway,  since  the  crossing  was  Illegally 
made,  and  make  such  person  contribute  his 
Just  share  for  the  past  costs  of  the  mainte- 
nance of  the  crossing;  this,  because  it  pre- 
vents a  multiplicity  of  suits  and  because  all 
the  parties  are  Interested  in  the  same  ques- 
tion, i.  e.,  the  street  railway's  pro  rata  share. 

There  is  no  misjoinder  of  causes  of  action 
because  the  recovery  of  tlie  money  Judg- 
ments against  defendant  and  its  predeces- 
sors is  merely  the  carrying  into  effect  of 
the   court's   decree   determining  the   street 


amount  admittedly  due  for  cabbage  delivered 
and  under  claim  for  beans,  etc. 

2.  INTEKEST  <S=»18(1)— Ow  AccouitT. 
Interest  is  allowable  on  an  account. 

8.  Sales  4S3.'t84(1)  — Delating  Dblivert  at 

BUTEB'S   ItBQUERT. 

Where  defendant  seller  held  back  delivery 
because  renupsted  to  do  so  by  plaintiff  buyer, 
any  Injury  sufferpd  by  defendant  because  of  bis 
compliance  with  request  is  recoverable;  defend- 
ant not  being  required  to  take  any  artion  to 
market  goods  instead  of  waiting  for  plaintiff  to 
take  them. 

4.  Trial  «=>2fln(1)— l58TBi7CTioir  Covbbbd  bt 

Cll  ASOE— ItEKUS  al. 
Where  instructions  given  fully  covered  the 
law  in  the  case,  and  the  issues  were  presented 
fairly  and  fully  upon  plaiotilTs  theory,  tbtre 
was  no  error  in  refusing  instructions  tendered 
by  plalntiS. 

Error  to  District  Coort,  Wdd  County; 
Robert  G.  Strong,  Judge. 

Action  by  the  Rmpson  Packing  ComrMny 
against  Horace  Hopkins,  in  which  defendant 
filed  a  cross-complaint.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Joseph  O.  Ewing,  of  Ureeley,  for  plaintiff 
in  error. 

Walter  B.  Bliss,  of  Oreeley,  and  Charles  F. 
Tew,  of  Denver,  for  defendant  in  error. 

TELLER,  J.  Plaintiff  in  error  sned  de- 
fendant in  error  for  breach  of  a  contract  to 
deliver  to  it  a  large  quantity  uf  cabbage. 
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Defendant  antwered,  anegtng  that  the 
plaintiff  had  not  been  ready  to  receive  said 
cabbage  when  mature,  and  had  requested 
blm  to  delay  delivery,  promising,  at  the  same 
time,  to  accept  such  heads  of  cabbage  as 
might.  In  the  meantime,  have  bnrsted.  pro- 
vided they  had  not  begun  a  new  growth; 
and  that  when  he  finally  began  delivery  of 
the  cabbage  the  heads  which  were  bursted 
were,  contrary  to  said  promise,  rejected, 
though  new  growth  had  not  started ;  In  con- 
■equence  of  which  action  on  the  part  of  plain- 
tiff, defendant  had  ceased  to  deliver  cab- 
iMge  when  a  little  more  than  one-half  of  the 
quantity  named  In  the  contract  bad  been 
delivered.  By  way  of  croHs-i-omplalnt,  de- 
fendant set  np  that  he  had  been  damaged 
by  said  action  of  the  plaintiff,  and  prayed 
Judgment  for  damages. 

On  the  trial  It  appeared  that  defendant 
hnd,  prior  to  the  delivery  of  cahhaBe.  sold 
and  delivered  to  the  plaintiff  some  beans, 
peas,  etc.,  the  purchase  price  of  wblch  was 
not  In  dispute.  The  court  Instructed  tlie  Jury 
that  as  to  this  Item,  and  the  amount  ad- 
mittedly due  for  the  cabbage  delivered,  they 
should  And  for  defendants  in  said  admitted 
•nma,  with  Interest  In  a  stated  sum. 

|1|  Complaint  Is  made  of  this  Instruction  on 
the  ground  that  from  the  sum  due  for  beans, 
etc.,  a  deduction  should  have  been  made 
for  cabbage  plants  furnished  defendant  by 
plaintiff,  and.  further,  that  the  acciiuut  was 
not  subject  to  interest  The  complaint  made 
BO  reference  to  a  charge  for  cabbage  plants. 
and.  In  stating  the  account,  charged  defend- 
ant only  for  the  excess  cost  of  the  cablmge 
purrhnsed  In  the  o|ien  market  to  make  up  the 
Quantity  defendant  agreed  to  furnirth. 

The  answer  to  the  croxs-oomplalnt  contain- 
ed no  set-off  agulust  defendant's  claim  for 
pay  for  lieans,  etc.  There  was  evidence  of 
the  furnishing  of  the-  plants,  but  uotliliig 
definite  on  the  question  of  payment.  The 
court  waa  therefore  warranted  In  acf-epting 
the  sums  named  in  the  complaint  as  the  total 
claim  of  plaintiff. 

|2|  The  amounts  named  In  this  Instruction 
were  nut  disiiuted,  except  for  this  cluinied 
offset,  which  had  no  place  in  the  case  under 
the  pleadings,  and  there  was  no  error  In 
atatiug  to  the  Jury  the  amounts  of  said 
Items.  Interest  was  allowable  on  the  ac- 
count. Donley  v,  Bailey,  48  Colo.  UTS,  110 
I'ac.  65. 

(9)  Error  la  assigned  on  Instruction  7  be- 
cause it  makes  no  reference  to  this  claim 
for  cabbage  plants.  For  the  reason  al)ove 
stated,  the  objection  Is  not  good.  It  Is  charg- 
ed that  it  Is  erroneous  also  because  it  does 
not  Instruct  the  Jury  that  the  defendant 
could  have  saved  much  of  bis  loss  by  mar- 
keting his  cabbage  Instead  of  waiting  for  the 
packing  company  to  take  It. 

T'nder  the  pleadings  and  evidence  In  the 
case,  no  sncb  Instruction  was  required.    The 
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defendant's  evidence  waa  that  he  held  bade 
the  delivery  of  the  cabbage  because  requested 
so  to  do  by  the  plaintiff.  Any  Injury  suffer- 
ed by  the  defendant  because  of  his  comply- 
ing with  this  request  la  re<-overable,  and  be 
waa  not  required  to  take  any  action  to  pro- 
tect plaintiff  from  the  results  of  Its  request. 
The  other  criticisms  of  Instruction  7  are 
clearly  without  merit 

01iJe<tlon  Is  made  to  instruction  8  upon 
the  ground  that  it  did  not  confine  the  de- 
livery to  reasonable  hours.  No  question  was 
raised  as  to  the  manner  of  dellver.v.  and 
such  modiflcatlon  of  the  Instructiou  was  not 
called  for. 

Ttie  same  remark  applies  to  the  objection 
to  Instnictlon  9. 

The  ohjei-tlons  to  Instructions  11,  14,  and 
19  are  trivial,  and  need  no  cnnxlilcnition. 

(41  We  And  no  error  In  the  rernsnl  of  the 
several  Instnu-tions  tendered.  The  Instrue- 
tlons  given  fully  covered  the  law  in  the  cane, 
and  the  Issues  were  prexented  to  fl»e  Jury 
fairly  snd  fully  upon  the  pluInillTs  theory  of 
Its  fiction. 

The  Judgment  Is  accordingly  affirmed. 

OARRIGUES,  a  J.,  and  BUUKB,  J„ 
concur. 


(86  Colo.  403) 
DENVER  A  R.  O.  R.  CO.  t,  CADDO  REAL- 
TY CO.  et  al.     (No.  OISO.! 

(Supreme  Court  of  Colorado.    July  7,  1910.) 

1.  COMMKSCK  «=»8(13)— IlfreRRTATK  RnirjIENT 

—  FRucaAL   Law   Govksm.'vo   Noticb   or 

Damaob. 
QnrRtion  as  to  necessity,  nnder  interstate 
live  itnck  shiiipina  contract,  of  written  notice 
to  carrier  of  damtigc  to  stm-k  as  a  coiHiitloa 
prc<-Fflpnt  to  right  of  recovery,  is  governed  by 
federal  law. 

2.  CARBiRRa  <sa»32(2)  —  T4IVB  Stock  —  I.xtkb- 
8TAIB  8111PMKNT— XoncE  of  I.USA— \Yaivkk. 

Written  notice  of  claim  of  dnmnge  to  inter- 
stnte  live  stock  shipment  within  fispil  time  lie- 
fore  rrmovsl  of  stiick  from  place  of  delivery 
«■  a  ccinriitinn  prece«ient  to  rlelit  «f  rwovery, 
when  expressly  reqnired  by  the  skipping  con- 
tract cannot  be  waived. 

3.  Appral  anh  Error  «3>10(inn)— ARoruKXT 
OP  CouTcsci/— Dtscussiu.v  OP  .Matiekb  Not 
IR  ItEroRn— Appbal  to  I'RKJi'nirE. 

In  action  for  damaee  to  live  stork  ship- 
ment, conilurt  of  plaintilTH'  attorney,  in  dlsciws- 
ing  mattprg  wholly  oiitslile  uf  record,  and  in 
mnkinx  inflammatory  appeal  to  passion  and 
prejudice  based  on  mstters  having  no  relation 
to  case,  held  ground  for  reversal. 

Lrror  to  District  Court  Alamoaa  County; 
Jesae  C.  Wiley,  Judge. 

Action  by  the  Caddo  Realty  Company  and 
others   against   the   Denver  ft   Itio   (Irande 
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Railroad  Company.  Jndgments  for  plaintiffs, 
and  defendant  brings  error.  Reversed  and 
remanded,  with  directions. 

E.  N.  Clark  and  G.  A.  Lnzford,  both  of 
Denver,  for  plaintiff  In  error. 

Fred  D.  Stanley  and  James  D.  Pllcher, 
both  of  Alamosa,  for  defendants  In  error. 

BAILET,  J.  The  Denver  ft  Rio  Orande 
Railroad  Company,  plaintiff  in  error,  defend- 
ant below,  brings  this  cause  here  to  review  a 
Judgment  of  the  district  court  where  The 
Caddo  Realty  Company,  B'red  W.  Brlzedlne 
and  John  H.  Brlzedlne,  defendants  in  error, 
plaintiffs  below,  were  awarded  $881.00  as 
damages  on  account  of  the  alleged  negligent 
and  careless  handling  by  the  railroad  com- 
pany of  a  shipment  of  sheep.  In  this  opinion 
the  parties  will  be  designated  as  in  the  trial 
court. 

[1]  This  shipment  in  qnestion  consisted  of 
approximately  one  thousand  ewes  ready  to 
lamb.  They  were  loaded  at  Corona,  New 
Mexico,  and  billed  to  Alamosa,  Colorado,  and 
the  shipment  was  interstate  and  is  governed 
by  federal  law  as  to  all  features  involved  in 
this  aidt  A..  T.  ft  8.  F.  t.  Miller,  163  Pac. 
836. 

Nomraons  errors  have  been  assigned  but  in 
determining  the  case  it  will  be  unnecessary 
to  discuss  but  two.  The  assignment  chiefly 
relied  upon  for  reversal  goes  to  the  question 
of  whether,  in  view  of  the  limited  liability  of 
carriers,  as  set  forth  in  the  asual  and  ordlna- 
17  live  stock  shipping  contract,  under  which 
this  stock  moved,  it  is  essential  that  the  ship- 
per give  written  notice  to  the  railroad  com- 
pany of  loss  or  damage  within  a  fixed  time 
t>efoFe  such  animals  be  removed  from  the 
place  of  delivery  as  a  condition  precedent  to 
the  right  of  recovery.  The  contract  is  sub- 
stantially the  same  as  the  one  involved  in  A., 
T.  &  S.  F.  V.  Miller,  supra,  relating  to  giving 
written  notice  of  loss,  which  in  part  is  as 
follows : 

"That,  In  order  that  any  loss  or  damage  to 
be  daimed  by  the  shipper  may  be  fully  and 
fairly  investigated  and  evidence  thereof  pre- 
served, said  shipper  agrees  that,  as  a  condi- 
tion precedent  to  bis  right  to  recover  any  dam- 
ages for  loss  or  deatii  of  or  injury  to  said  stodc 
daring  transportation,  or  at  any  place  where 
the  same  may  be  loaded  or  unloaded,  or  any 
damages  caused  by  delay  or  otherwise,  In  the 
transportation  thereof,  or  damage  to  said  ship- 
per caused  by  decline  In  market  taking  place 
during  delay  in  transportation,  or  by  reason  of 
loss  of  contract  of  sale  due  to  such  delay,  the 
shipper,  when  final  delivery  is  made  on  the 
company's  Unes,  shall  and  will  give  notice  in 
writing  of  sQch  loss  or  damage  to  some  officer 
of  the  company  or  to  the  station  agent  of  the 
company  at  the  station  nearest  to  the  place 
where  said  stock  is  delivered,  before  such  stock 
shall  have  been  removed  from  the  place  of  de- 
livery and  before  sncfa  stock  shall  have  been 
slaughtered  or  commingled  with  other  stock, 
and  said  slilpper  farther  agrees  that  he  win  not 


remove  said  stock  from  the  place  of  delivery 
until  the  expiration  of  three  (3)  hours  from 
the  service  of  notice  aforesaid;  and  where  final 
delivery  of  said  stock  by  the  company  shall  not 
be  made'  on  the  company's  lines  to  the  shipper 
or  consignee,  but  to  a  connecting  carrier,  such 
written  notice  of  loss  or  damage  as  aforesaid, 
shall  be  given  to  some  officer  of  the  company 
or  to  the  station  agent  at  the  last  station  on 
the  company's  Unes  reached  by  the  shipment, 
and  before  such  shipment  is  removed  from  the 
station  where  delivery  is  made  to  such  connect- 
ing carrier.  No  daim  for  any  damages  or  for  loss 
or  death  of  or  injury  to  live  stock  covered  by 
this  contract,  however  occurring,  or  for  damag- 
es to  said  shipper  caused  by  decline  in  market 
taking  place  during  delay  in  transportation,  or 
by  reason  of  loss  of  contract  of  sale  due  to 
such  delay,  shall  be  allowed  or  recovered,  un- 
less written  claim  therefor  shall  be  presented 
to  the  Freight  Claim  Agent  of  the  Company  at 
Denver,  Colorado,  within  tliirty  (30)  days  aft- 
er the  sliipment  shall  have  reached  final  des- 
tination. A  failure  to  comply  with  the  terms 
of  this  section  shall  be  a  complete  bar  to  any 
recovery  of  any  and  all  damages,  and  none  of 
the  provisions  or  conditions  of  tliis  section  shall 
be  waived  except  by  a  general  officer  of  the 
company,  and  by  him  only  in  writing." 

[2]  In  the  Miller  Case,  supra,  M  in  the 
case  at  bar,  it  appears  that  oral  notice  of 
loss  was  given,  but  in  .the  former  case  It  was 
held  that  such  character  of  notice  is  not  suffi- 
cient under  the  contract  It  was  there  held, 
and  the  rule  is  abundantly  supported  by  au- 
thority, that  the  giving  of  written  notice  can- 
not  be  waived,  and  that  any  notice  other 
than  that  required  by  the  contract  Is  Insoffi- 
dent  See  also  Abell  v.  A.,  T.  ft  S.  F.  Ry. 
Co.,  100  Kan.  238,  164  Pac.  269,  L.  R.  A. 
1918B,  782,  where  a  contract  similar  to  the 
one  here  involved  was  under  discussion.  In 
which  the  court  said: 

"Written  notice  of  the  daim  of  injuries  and 
damages  is  expressly  required  by  the  contract. 
Doubtless,  the  purpose  was  that  the  nature  of 
the  injury  and  the  extent  of  the  claim  may  be 
definite  so  that  the  carrier  may  examine  the 
cattle  as  to  the  daimed  injury  while  the  evi- 
dence of  loss  and  injury  is  available.  It  is  the 
view  of  the  court  that  the  specific  requirement 
that  the  notice  shall  be  in  writing  is  one  which 
cannot  be  waived." 

The  above  ia  the  well  established  rola  It 
is  laid  down  and  approved  In  the  MiUer  Case^ 
supra,  many  authorities,  Itoth  federal  and 
State  being  dted  and  quoted  from  in  its  sap- 
port  It  is  manifest  therefore,  in  the  ab- 
sence of  such  notice  tttat  the  action  of  plain- 
tiffs will  not  lie.  It  is  vigorously  contended, 
however,  that  the  required  notice  was  actual- 
ly given.  If  so,  the  record  fails  to  show  it 
For  such  apparent  failure  to  give  the  writtai 
notice  required  by  the  terms  of  the  contract 
the  cause  must  be  reversed  and  remanded  for 
a  new  trial. 

[3]  Evoi  had  It  appeared  that  the  action  of 
plaintiffs  was  supported  by  proof  of  the  es- 
sential contract  notice,  still  there  is  another 
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Bssigmiient  of  error  whlcb  In  and  of  itself 
alone  necessitates  a  leversaL  Thla  assign- 
ment is  predicated  npon  the  character  of  the 
closing  talk  to  the  jnry  of  Mr.  James  D. 
Pllcher,  one  of  the  attorneys  for  plaintiffs. 
The  major  portion  of  the  remarks  complain- 
ed of  were  directed  to  matters  wholly  outside 
the  record,  and  absolutely  and  completely 
tareiga  to  the  case.  This  alleged  argument 
was  more  than  prejudldaL  It  utterly  ignor- 
ed the  Idea  of  the  proper  administration  of 
Jostlce  between  parties,  and  was  inconsistent 
with  and  complete  sntrversiye  of  proceed- 
ings having  snch  purpose  In  view.  This  ad- 
dress constituted  a  most  flagrant  abuse  of 
the  privilege  of  an  attorney  In  argument  to 
a  jnry.  It  was  simply  an  inflammatory  ap- 
p^  to  passion  and  prejudice,  based  upon 
matters  having  no  relation  to  the  case,  and 
was  away  beycmd  legitimate  comment  even 
as  matter  of  illustratiML  It  had  to  do  In  the 
main  with  conditions  not  even  remotely  in- 
volved, and  It  scarcely  touched  upon  or  refer- 
led  to  anything  which  was  within  the  issue. 
The  Judgment  vrill  be  reversed  and  the 
cause  remanded  for  a  new  trial  In  accord- 
ance with  and  to  conform  to  the  views  herein 
expressed. 

'  Judgment  reversed  and  cause  remanded 
for  a  new  trial. 

OARRIGUES,  a  J.,  and  ALLEN,  J.,  con- 
cnr. 


«R  Colo.  4S8) 

JOHNSON  et  al.  v.  J. 
CALCO. 


E.  WATKINS  MBDI- 
(No.  9680.) 


(Supreme  Conrt  of  Colorado.    Jnly  7,  1919.) 

1.  PrxAnino  e=9204(6)— Dkitdbbbb— Akswxb. 

Where  an  answer,  tboujth  it  was  in  viola- 
tion of  the  Code,  because  containing  much  evi- 
dential matter  and  nnnecessary  repetition,  con- 
tained a  general  denial,  a  demnrrer  cannot  be 
sustained  thereta 

2.  OuABANTT  «=»88  —  Plkadiwo— Anbweb— 
DzneiTBis. 

In  action  on  contract  of  gnaranty,  where  the 
consideration  was  an  extension  of  the  prin- 
apal's  Indebtedness  and  the  granting  of  further 
credits,  an  answer  defending  on  the  ground  that 
the  principal  did  not  execute  the  contract  or 
owe  the  debt  is  insufficient,  where  it  was  not 
distinctly  alleged  that  at  time  of  execution  of 
guaranty  plaintiff  knew  and  defendants  did 
not  Imow  that  the  principal  had  not  executed 
the  contract,  or  did  not  owe  the  debt  mentioned. 

8.  Plbaoino  9=3223— Demdbbkb—Motior  vob 

JxmoilSRT  on  PLEAniNQS. 

A  demurrer  raises  an  issue  of  law,  and 
unless  the  defeated  party  takes  some  further 
action  after  the  Bustaining  of  the  demurrer, 
either  by  amending  or  pleading  over,  judgment 
follows  as  a  matter  of  course,  and  hence  motion 


for  judgment  on  the  pleadings  Is  nnnecessary, 
where  demnrrer  to  the  answer  is  filed. 

Department  2. 

Error  to  District  Conrt,  Larimer  County; 
Neil  F.  Graham,  Jndge. 

Action  by  the  J.  R.  Watkins  Medical  Com- 
pany against  J.  B.  Johnson  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring 
error.    Judgment  reversed. 

H.  SLChnrchlU,  of  Greeley,  and  R.  W. 
Fleming,  of  Ft  Collins,  for  plaintiffs  in  error. 

L.  R.  Temple,  of  Ft  Collins,  and  Tawney, 
Smith  &  Tawney,  of  Winona,  Minn.,  for  de- 
fendant in  error. 

DBNISON,  J.  The  complaint  charges  the 
plaintiffs  in  error  as  sureties  or  guarantors 
of  an  Indebtedness  from  one  R.  A.  Brand  to 
the  plaintiff.  The  contract  Is  attached  to  the 
complaint.  The  consideration  of  the  contract 
of  plaintiffs  in  error  is  an  extension  of  said 
indebtedness  and  the  granting  of  further 
credits  to  R.  A.  Brand.  The  answer,  at  great 
length  and  vrith  much  evidential  matter  and 
unnecessary  repetition,  in  violation  of  the 
Code,  denies  generally  the  whole  complaint, 
except  the  breach,  and  attempts  to  plead  as  an 
afiSrmative  defense  that  said  R.  A.  Brand 
never  executed  the  contract,  and  did  not  owe 
the  debt,  all  of  which  plaintiff  at  the  time  of 
making  the  contract  knew,  but  defendants  did 
not  The  plaintiff  demurred,  and  the  court 
sustained  the  demurrer.  Defendants  stood 
by  the  answer ;  a  motion  for  Judgment  on  the 
pleadings  was  granted,  and  the  defendants 
bring  error. 

[1,  XI  The  case  must  Inevitably  be  reversed, 
because  a  demurrer  was  sustained  to  a  gen- 
eral denlaL  The  principal  question  that  has 
been  argued  in  the  briefs,  however,  is  whether 
the  fact  that  R  A,  Brand  did  not  execute  the 
contract,  which,  at  the  time  ot  Its  execution, 
plaintiff  knew  and  defendants  did  not,  con- 
stitutes a  good  defense.  We  are  inclined  to 
the  opinion  that  It  does;  but  we  cannot  deter- 
mine the  question,  because  we  do  not  think 
the  defense  Is  well  pleaded.  In  none  of  the 
four  defenses  la  it  distinctly  alleged  that  at 
the  time  of  the  execution  of  the  contract  the 
plaintiff  knew  and  the  defendants  did  not 
know  that  R.  A.  Brand  had  not  executed  it. 
or  that  R.  A.  Brand  did  not  owe  the  debt 
therein  mentioned. 

[3]  The  motion  for  Judgment  on  the  plead- 
ings was  not  necessary.  A  demurrer  raises 
issues  of  law.  The  so-called  hearing  on  de- 
murrer Is  a  trial  of  those  Issues.  Unless  the 
defeated  party  takes  sotne  further  action,  for 
example,  by  amending  or  pleading  over. 
Judgment  follows  as  a  matter  of  course. 

The  Judgment  should  be  reversed  with 
directions  to  permit  the  defendant  to  file  an 
amended  answer,  avoiding  unnecessary  rep- 
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etltlon  and  matters  of  evidence;  and  let  anch 
Issues  of  law  or  fact  as  are  thereby  raised  be 
determined. 
Judgment  reversed. 

OABBIGUES,  0.  J^  and  SCiOTT,  J.,  oon- 

CUE. 


(66  Colo.  441) 

LAYCOCK  T.   PEOPLB.     (No.  9206.) 

(Supreme  CV>urt  of  C!olorado.     July  7,  1019.) 

1.  Cbiminal  Law   •s>1166V&(12)— Habuless 

EBKOR— CONUDOT    or    CSOUBl^EXAUlNATIOA 
or    UXFKNDANT. 

lo  proHccution  for  carnal  knowledge  of 
■tepduugbter  under  age  of  consent,  where  evi- 
deoL-e  was  sharply  conflicting  and  sufficient  to 
have  sugtaiiied  either  acquittal  or  conviction, 
court's  conduct  in  asking  defendant,  "What  is 
your  explanation  of  why  you  happen,  to  be 
here  now  as  a  defendant  in  this  case?"  and 
"Do  you  mean  to  tell  the  Jurors  your  wife  and 
your  stepdaughter  are  trying  to  frame  up  a 
case  on  you?"  hM  prejudicial  to  defendant. 

2.  Criminal  Law  $=>5ei(l)  —  Bvidkhcb  — 
Bbasonabuc  Doubt. 

If  the  whole  evidence  raises  a  reasonable 
doubt  in  the  minds  of  the  Jurors  as  to  defend- 
ant's guilt,  it  is  their  duty  to  give  him  the  ben- 
efit of  the  doubt  and  acquit  him. 

8.  Indictment  and  Inpobmatioit  «=»87(1), 
176— Datb  or  OprxNBB— Rape. 
In  rape  cases,  the  complaint  must  state  a 
specific  date  or  time  when  it  is  alleged  the 
transaction  occurred;  but  the  date  pleaded  is 
an  immatorial  allegation,  and  need  not  be  prov- 
en as  laid,  the  district  attorney  having  the 
right  to  select  any  act  npon  which  to  rely  for 
conviction. 

4.  Cbihinai.  Law  4=»678(1)— Elbotion  Be- 
twben  Acts  Cuaboed. 
Defendant  ean  be  prosecnted  for  but  one 
single  act,  and  where  there  are  many  acts,  any 
one  of  which  would  constitute  the  offense 
charged,  prosecution  may  be  compelled,  before 
Introduction  of  defendant's  evidence  and,  in 
court's  discrption,  before  or  during  the  taking 
of  the  p<>ople'B  evidence,  to  select  particular 
act  upon  which  to  rely  for  conviction. 

6.  Crijiinai,  Law  €=»371(1)  —  Evidence  — 
Otiieb  Offenses. 
There  can  be  no  proof  of  other  acts  than 
the  one  relied  upon  for  conviction  as  a  substan- 
tive offense;  but  evidence  of  previous  similar 
acts  is  admissible  to  show  probability  of  the 
act  charged. 

t.  Rafe  ^=»58(3) — Inbtbucttoit— Evidence. 

In  statutory  rape  case,  instruction  to  con- 
vict defendant  on  prosecutrix's  uncorroborated 
evidence,  if  it  and  all  the  surrounding  circum- 
stances convinced  them  beyond  reasonable  doubt 
of  his  guilt,  held  objectionable,  in  not  confining 
the  surrounding  circumstances  to  the  evidence 
in  the  case. 


7.  Bafb   «=>43(2)— Btidbrob— Pbeonaitot. 

In  statntory  rape  proseeation,  evidence  at 
pregnancy  does  not  prove  intent,  and,  standing 
alone,  is  no  evidence  of  defendant's  guilt,  but 
might  be  admissible  as  evidence  of  some  previ- 
ous transaction  that  is  admissible  in  corrobora- 
Hon  of  the  evidence  of  the  transaction  rdied 
npon. 

8.  CnnnNAL   Law    «=9814(6)   —   Statdtobt 
Rape— iNSTEncnoN—OtTTCBT— Complaint. 

In  pmeecution  for  having  carnal  knowledgB 
of  unmarried  female  under  age  of  consent,  in 
violation  of  I^iws  1007,  p.  356,  |  I,  par.  1, 
where  there  was  no  charge  that  prosecutrix  re- 
sisted and  that  resistance  was  overcome  under 
paragraph  ,%  and  where  evidence  of  prosecutrix 
showed  that  she  did  not  object,  instruction 
about  outcry  and  complaint  after  commissioa 
of  crime  held  improper. 

Error  to  District  Conrt,  Denver  (Tonnty; 
Jnllan  H.  Moore,  Judge. 

James  J.  Laycock  was  convicted  of  havlns 
carnal  knowledge  of  an  unmarried  female 
person  nuder  the  age  of  18  years,  and  be 
brings  error.    Beversed  and  remanded. 

James  P.  Wilson,  Cibarles  H.  Sberrick,  and 
Henry  B.  May,  all  of  Denver,  for  plalntUT  In 
error. 

Leslie  B.  Hubbard,  Atty.  Oen.,  John  Lb 
Schwelgprt  and  Bertram  B.  Beshoar,  Asst. 
Attys.  Gen.,  Victor  B,  Keyes,  Atty.  Gen.,  and 
W.  R.  Ramsey,  Asst  Atty.  Oen.,  for  the  Peo- 
ple. 

GARRIGUBS,  0.  J.  1.  The  information 
charges  that  on  February  8,  1917,  defendant, 
a  male  person  over  the  age  of  18  years,  did 
feloniously  have  carnal  knowledge  of  one 
Claudell  Jarvls,  an  unmarried  female  person 
under  the  age  of  18  years.  The  Jury  found 
defendant  guilty,  and  the  court  sentenced 
him  from  6  to  10  years  in  the  penitentiary. 
The  participants  were  the  only  witnesses  to 
the  transaction.  The  prosecutrix  testified 
positively  to  the  act,  wblcfa  defendant  as  pos- 
itively denied.  The  Jury  might  have  convict- 
ed or  acquitted,  and  there  would  have  been 
sufficient  evidence  to  sustain  the  verdict. 
The  court  asked  defendant,  while  he  was  up- 
on the  witness  stand  as  a  witness  In  bis  own 
belialf,  the  following  questions: 

"By  the  C!oort:  Q.  Mr.  Laycock,  what  is 
your  explanation  of  why  you  happen  to  be  here 
now  as  a  defendant  in  this  case?  A.  Why,  I 
believe  it  is  due  to  excitement,  or  something 
like  that,  or  a  mistake.  Q.  Do  you  mean  to  tell 
these  jurors  your  wife  and  your  stepdaughter 
are  trying  to  frame  op  a  case  on  you?" 

[1,  2]  These  questions  might  be  unobjec- 
tionable, or  not  reversible  error,  had  they 
come  from  the  district  attorney;  but,  com- 
ing from  the  court,  they  were  prejudicial. 
They  tended  to  induce  in  the  minds  of  the 
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Jnry  a  belief  that,  in  fbe  conrt's  oplnloii,  de- 
fendant was  guilty.  Witb  tbe  wltneeees  m> 
closely  pitted  against  one  another,  it  is  hard 
to  say  what  Inflnence,  coming  from  the  bench, 
these  questions  may  have  had  upon  the  minds 
of  the  Jury;  but  that  they  were  prejudicial 
to  the  defendant  there  can  be  no  doubt.  The 
Jnry  may  have  believed  the  defendant's  story, 
or.  If  the  whole  evidence  on  the  trial  raised 
a  reasonable  doubt  in  their  minds  as  to  his 
gnilt,  it  was  their  duty  to  give  him  the  bene- 
flt  of  the  doubt  and  acquit  him.  Such  qnes- 
tlons  propounded  from  .the  bench  may  have 
hnd  a  deciding  weight  against  the  defendant. 
The  court  will  find  it  much  safer  in  crimi- 
nal cases  to  permit  counsel  to  conduct  the  ez- 
amlnntion  of  the  witnesses.  Adier  v.  U.  S., 
182  Fed.  464. 104  C.  O.  A.  608 ;  People  v.  Acar- 
do,  140  App.  DIv.  029,  12S  N.  Y.  Siipp.  602 ; 
T&ylor  V.  State,  2  Oa.  App.  72S,  60  S.  B.  12; 
C,  B.  A  Q.  R.  R.  Co.  ▼.  Kellogg,  66  Neb.  748, 
76  N.  W.  462;  Leo  t.  State,  63  Neb.  723.  89 
N.  W.  303.  For  the  error  above-  indicated, 
alone,  the  Judgment  la  reversed  and  the  case 
remanded. 

2.  Inasmuch  as  the  case  is  remanded  for 
trial  de  nova  we  will  pass  upon  other  assign- 
ments of  error  as  a  guide  to  the  lower  court 
In  the  event  of  a  new  trial.  Defendant  mar- 
ried the  mother  of  the  prosecutrix,  and  they 
bad  a  child.  "Hie  prosecutrix  lived  with 
them  as  a  member  of  the  family.  August 
22,  1916,  the  mother  went  East  on  a  visit  and 
left  her  at  home  to  keep  house  and  care  for 
the  family.  She  was  then  between  14  and 
16  years  of  age,  and  was  sexually  a  fully 
developed  woman.  She  occupied  a  t)edroom 
with  the  child,  which  was  then  4  or  6  years 
old.  The  people's  evidence  shows  that,  aa 
soon  as  the  mother  left,  defendant  tried  to 
have  sexual  intercourse  with  his  stepdaugh- 
ter, and  on  the  third  night,  August  24th,  suc- 
ceeded. After  that  this  relation  was  main- 
tained at  frequent  intervals  for  about  2 
years ;  the  last  act  occurring  February  8,  1017. 
Defendant  was  convicted  of  this  transaction. 
It  was  not  common-law  rape;  that  is,  her 
refil.<)tnnce  was  not  overcome  by  force  and 
violence.  She  was  of  the  age  that  made  her 
Incapable  of  consenting  under  the  statute; 
but  she  was  physically  able  and  mentally 
capable  of  consenting,  and  went  .to  his  bed- 
room to  participate  in  the  act,  and  it  was 
not  a  case  of  forcible  rape  against  her  will. 

[3,4]  In  rape  cases,  the  complaint  must 
state  a  specific  date  or  time  when  it  is  al- 
leged the  transaction  occurred;  but  the  date 
pleaded  is  an  immaterial  allegation,  and  need 
not  be  proven  as  laid.  It  is  the  transaction 
that  Is  material,  and  the  district  attorney 
may  select  any  act  upon  which  he  will  rely 
for  a  conviction,  within  the  period  of  the  stat* 
nte  of  limitations,  which,  in  this  case,  is  8 
years  prior  to  the  filing  of  the  information. 
The  defendant  can  be  prosecuted  for  but  one 
single  act,  and,  generally  BfpeaUng,  the  peo- 
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pie  can  offer  evidence  of  Imt  one  transaction 
to  support  the  charge. 

In  cases  of  this  kind,  however,  where  there 
are  many  acts  or  transactions,  any  one  of 
which  would  constitute  the  offense  charged, 
the  people  may,  on  motion,  be  compelled  to 
select  the  transaction  upon  which  they  de- 
pend lor  a  conviction.  That  the  selection 
should  be  made  before  defendant  Is  compelled 
to  proceed  with  his  defense  all  the  authori- 
ties agree;  but  whether  it  should  be  made 
before  the  people  introduce  any  evidence,  or 
at  the  close  of  the  people's  case,  or  during 
the  progress  of  the  trial,  if  other  transactions 
are  developed,  the  authorities  do  not  seem  to 
be  in  harmony.  The  matter  rests  largely  in 
the  discretion  of  the  trial  court,  and  in  most 
cases  it  wonld  be  better  for  the  court  to  per- 
mit the  evidence  to  proceed  far  enough  to 
Identify  the  transaction  upon  which  the  peo- 
ple rely  for  a  conviction  before  compelling  a 
selection.  The  people  are  not  required  to 
select  the  date,  laid,  or  any  dote,  for  that 
matter,  as  the  date  is  immaterial,  but  must 
individualize  and  select  a  certain  act  or 
transaction  upon  which  they  rely  for  a  con- 
viction. Before  selection,  any  act  is  as  prop- 
erly the  act  charged  as  another;  that  Is, 
the  charge  is  aimed  as  much  at  one  act  as 
another,  and  any  transaction  the  prosecution 
may  select  la  iwoperly  the  act  charged. 
Where  there  are  many  acts,  and  evidence  of 
a  particular  act  is  introduced  for  the  purpose 
of  securing  a  conviction  upon  it,  some  cases 
hold  that  the  act  first  Introduced  in  evidence 
becomes  the  transaction  diarged  in  the  in- 
formation. The  district  attorney  naturally 
wonld  select  the  transaction  most  favorable 
to  the  people,  and  in  this  class  of  cases,  where 
there  are  usually  many  acts,  he  should,  at 
the  commencement  of  the  trial,  if  he  has 
properly  prepared  his  case,  be  familiar  with 
the  facts,  and,  upon  motion,  be  required  to 
elect  upon  which  transaction  be  Intends  to 
rely  for  a  conviction. 

[1]  There  can  be  no  proof  of  other  acts  as 
a  sulMtantive  offense  than  the  one  selected. 
But,  where  there  are  other  transactions  than 
the  one  selected  or  on  trial,  the  courts  have 
relaxed  the  rule  to  the  extent  of  admitting 
in  evidence  previous  like  transactions  be- 
tween the  parties  occurring  prior  to  the  act 
selected,  but  not  subsequent  This  api>ears 
to  be  done  upon  the  theory  that  the  evidence 
is  in  explanation  and  corroboration  of  the 
act  charged,  as  having  a  -tendency  to  render 
it  more  probable  that  the  act  charged  was 
committed,  because  one  transaction  of  this 
kind  naturally  would  follow  from  another 
transaction  of  the  same  kind  that  has  gone 
before. 

[I]  The  court  told  the  Jury  they  could  oon- 
▼let  defendant  on  the  uncorroborated  evi- 
dence of  the  prosecutrix  alone,  if  it,  and  all 
the  surrounding  circumstances,  convinced 
them  beyond  a  xeasonable  doubt  of  lila  guilt. 


Digitized  by 


Google 


882 


182  PAOinO  REPORTER 


(Colo. 


It  would  have  been  less  subject  to  crlticlam 
to  havei  said:  If  it,  together  witb  all  the 
other  facts  and  circumstances  in  the  case  as 
tbey  have  been  developed  and  established  by 
the  evidence  on  the  trial,  satisfied  them  be- 
yond a  reasonable  doubt  of  defendant's  guUt 
The  objection  to  the  instmction  is  that  it 
does  not  confine  the  surrounding  circumstanc- 
es to  the  evidence  in  the  cas& 

[71  The  court  told  the  jury  that  evidence 
of  pregnancy  was  admitted  for  the  pnrpose  of 
showing  Intent  We  do  not  see  how  it  could 
show  intent.  Nobody  claims  it  was  a  mis- 
take. Pregnancy  was  immaterial,  and  formed 
no  part  of  the  people's  case.  The  question 
was  whether  defendant  had  sexual  inter- 
course with  a  girl  about  the  8th  of  February, 
1917,  and  was  she  then  unmarried  and  under 
the  age  of  18.  Whether  she  was  pregnant  by 
the  defendant  or  any  one  else  was  immaterial. 
McQueary  v.  People,  48  CJolo.  214,  221,  110 
Pac.  210,  21  Ann.  Cas.  660.  The  fact  of  preg- 
nancy, however,  was  so  interwoven  with  ma- 
terial facts  in  the  case,  that' it  could  not  be 
separated  or  kept  out,  and  it  undoubtedly 
showed  that  she  had  had  sexual  Intercourse 
with  some  man.  This  fact,  once  before  the 
jury,  could  not  be  obliterated,  and  it  was 
proper  for  them  to  consider  her  conditioa  in 
connection  with  her  testimony;  but  pregnan- 
cy, standing  alone,  was  no  evidence  of  de- 
fendant's guilt  If  she  was  pregnant  from  In- 
tercourse with  the  defendant,  it  would  not 
necessarily  prove  that  he  was  guilty  of  the 
transaction  on  trial;  but  it  might  be  admis- 
sible as  evidence  of  some  previous  transaction 
that  is  admissible  in  corroboration  of  the  evi- 
dence of  the  trsmsaction  relied  upon. 

[1}  The  court  gave  the  usual  instruction 
about  outcry  and  complaint  shortly  after  the 
alleged  rape.  This  instruction  was  inapplica- 
ble to  the  transaction  on  trial,  and  should  not 
have  been  given.  Defendant  was  charged 
under  section  1,  i>aragraph  1,  of  our  rape 
statute,  page  356,  Session  Laws  1007,  with 
having  sexual  intercourse  with  an  nnmarried 
female  under  the  age  of  18  years.  There  was 
no  charge  or  complaint,  based  upon  para- 
graph 3  of  that  act  that  she  resisted,  and 
that  her  resistance  was  overcome  by  force 
and  violence,  and  her  own  evidence  shows 
that  she  went  to  his  bedroom.  Statutes  can- 
not change  the  laws  of  nature.  Whether  it 
was  a  common-law  offense,  based  upon  ac- 
tual force,  or  based  upon  the  statute  because 
the  girl  was  of  the  age  where  she  could  not 
consent,  but  did  consoit  must  be  taken  into 
consideration  in  giving  the  instructions.  Mc- 
Queary V.  People,  48  Colo.  214,  219, 110  Paa 
210,  21  Ann.  Cas.  560. 

The  evidence  of  the  prosecutrix  shows 
that  the  act  of  intercourse  between  these  par- 
ties commenced  when  she  was  between  14 
and  16  years  of  age,  and  was  kept  up  volun- 
tarily and  secretly  at  frequent  intervals  for  a 


period  of  about  2  }<ear8,  and  she  made  no  com- 
plaint until  her  condition  compelled  her  to 
divulge  the  relations  that  existed  betweoi 
them. 
Reversed  and  renanded. 

TKLLBB  and  BUREB,  JJ^  concur. 


(C;  Colo.  MS) 
BLUOTT  CO.  T.  OOTJRTRIOHT  PUB.  OO. 
(No.  9300.) 

(Supreme  C^ourt  of  C!olorada    July  7,  1919.) 

Tnn  «=a9(8),  10(9)— Tnu:  fob  Takikq  Ap- 

FBAti— EXOLUDINQ  FiBST  DAT— SUNDAT. 

In  computing  the  time  in  which,  under  Rev. 
St  1908,  I  8846  (Mills'  Ann.  St  1912,  i  44U), 
requiring  a  party  appealing  from  a  Judgment 
of  a  justice  court  to  enter  into  bond  within  ten 
days  from  rendition  of  judgment,  the  appeal 
must  be  taken,  the  day  when 'the  judgment  was 
reudercd  will  be  excluded,  and  if  the  last  day  is 
a  Sunday  the  bond  may  be  filed  on  Monday  fol- 
lowing, as  is  provided  for  courts  of  record  by 
Code  Civ.  Proc.  |  416. 

Department  S. 

Error  to  County  Coait,  CSty  and  (bounty  of 
Denver;  (Jeorge  W.  Dunn,  Judge. 

Suit  between  the  EUliott  Company,  a  corpo- 
ration, and  the  Courtright  Publishing  Com- 
pany, a  corporation.  From  an  order  of  the 
county  court  dismissing  the  appeal  of  the 
Eilliott  Company  from  a  judgment  against  It 
in  a  justice  court,  the  Elliott  Company  brings 
writ  of  error.    Judgment  reversed. 

Pershing.  Nye,  Fry  ft  Tallmadge,  of  Dearer, 
for  plaintiff  in  error. 

AliLBN,  J.  The  sole  question  to  be  deter^ 
mined  in  this  case  relates  to  the  compnta" 
tlon  of  time  under  that  provision  of  section 
3846,  R.  S.  1008  (section  4411,  M.  A.  S.  1912), 
which  requires  that  a  party  appealing  from  a 
jndgmoit  of  a  Justice  of  the  peace  shall  en- 
ter into  bond  'Vlthln  ten  days  from  the  ren- 
dition of  the  Judgment" 

In  the  Instant  case,  commenced  and  tried 
In  a  justice  court  a  Judgment  was  rendered 
in  the  justice  court  on  September  6,  1017. 
The  lostaig  party  perfected,  or  sought  to  per- 
fect an  appeal  to  the  county  court  and  in  the 
course  of  this  matter  filed  the  appeal  bond  on 
September  17, 1917.  Thereafter,  in  the  coun- 
ty court,  the  appeal  was  dismissed  on  the 
ground  tliat  it  had  not  been  taken  in  due 
time.  The  appellant  in  the  county  court  has 
sued  out  this  writ  of  error,  and  the  only 
question  necessary  to  be  considered  on  this 
review  is  whether  or  not  the  appeal  bond  was 
filed  "within  ten  days  from  the  rendition  at 
the  judgment"  in  the  Justice  court,  within  Ota 
meaning  of  the  statute  above  cited. 
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III  24'Oye.  677,  In  the  artlde  on  Tnsticea  of 
the  Peace,  the  role  Is  stated  as  foUows: 

^The  day  upon  which  judgment  was  rendered 
ia  to  be  excluded  in  computing  the  time  within 
wbioh  an  nndertakinK  on  appoal  is  to  be  filed." 

This  rale  is  nnqnestionably  correct,  being 
the.  same  as  that  applied  to  the  filing  of  ap- 
peal bonds,  generally,  which,  as  stated  In 
8  C  J.  1182,  f  1254,  is  that  "the  first  day  ia 
to  be  excluded  and  the  last  day  incladed." 

In  88  Gyc.  821,  It  is  said: 

"It  has  been  stated  generally  that,  when  any 
matter  of  practice  or  procedure  is  required  by 
statute  or  order  of  court  to  be  done  within  a 
certain  number  of  days,  the  first  day  is  ex- 
dnded." 

And  on  paKe.S26  of  the  same  work  appears 
the  following  text: 

"It  is  a  general  rale,  not  only  in  Jurisdictions 
where  the  computation  of  time  is  regulated  by 
statnte,  but  ia  other  Jurisdictions  where  it  is  not 
BO  regnlated,  tliat,  in  computing  the  time  given 
or  allowed  by  statnte  or  order  of  court  for  the 
taking  of  an  appeal  or  writ  of  error,  and  all 
the  proceedings  necenary  to  ^rfect  the  same, 
tlieie  should  be  exdnded  the  date  of  rendition 
of  the  Judgment,  order,  or  decree,  or  other  day 
firom  which  the  time  commences  to  run,  and 
that  the  last  day,  or  the  day  on  which  the  ap- 
peal ia  taken,  shonld  be  included.'' 

Speaking  of  the  rule  as  applied  to  Jadldid 
proceedings  generally,  this  conrt.  In  Evans 
T.  Bowers,  IS  Cola  611,  614,  22  Pac  812,  818, 
said: 

"From  the  examination  of  the  question,  we 
find  .that  the  rule  requiring  the  first  day  to  be 
excluded  is  well  sustained  by  authority." 

Under  the  rnle  above  discussed,  and  which 
vpoa  principle  and  authority  should  be  ap- 
plied in  the  instant  case,  the  ten-day  period, 
within  which  the  plaintiff  in  error  was  requir- 
ed to  file  its  appeal  bond,  began  to  run  on 
September  7,  1917,  and  the  tenth  and  last 
day  Under  ordinary  circumstances  upon 
which  the  appeal  bond  conld  be  filed,  would 
be  September  16,  1917. 

The  record  shows  that  September  16,  1917 
was  a  Sunday,  and  that  the  appeal  bond  in 
qneatioD  was  .filed  the  following  Monday. 
The  plaintiff  in  error  contends  that  wh6n  the 
tenth  day  falls  on  Sunday  the  appeal  bond 
may  be  fiVsd  on  the  following  day  and  still  be 
filed  within  the  time  allowed  by  the  statute. 

It  1*  provided  in  section  416  of  the  Code 
of  Civil  Procedure  of  1908  that  in  proceedings 
under  the  Code  the  time  within  which  any 
act  is  to  be  done  "shall  be  computed  by  ex- 
dadlng  the  first  day  and  including  the  last; 
If  the  last  day  be  Sunday  or  a  legal  holiday, 
it  shall  be  excluded." 

Upon  principle  the  same  rule  should  be  fol- 
lowed In  proceedings  in  justice  courts,  so 
that,  in  the  matter  of  appeal  bonds,  U  the 
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tenth  day  falls  upon  a  Sunday  the  bond  may 
be  filed  co  the  following  Monday.  Such  is 
the  practice  prevailing  in  most  Jurisdictions. 
In  24  Gyo.  677,  in  a  paragraph  treating  of 
the  filing  of  appeal  bonds  in  justice  courts,  it 
Is  said  that  "generally,  where  the  last  day 
falls  on  Sunday,  the  undertaking  may  be  filed 
on  Monday."  Iv  3  C.  J.  1183,  {  1254,  the  same 
rule  ia  stated  with  reference  to  appeal  bonds 
generally.  The  rule  excluding  Sunday  if  it 
falls  on  the  last  day,  when  applied  to  adminis- 
trative and  judicial  acts,  has  been  approving- 
ly referred  to  by  this  court  In  Computation  of 
Time.  In  re  Senate  Bill  No.  56,  9  Colo.  632, 21 
Pac.  475.  It  was  there  stated  that  "there  can 
be  no  curtailment  of  the  full  period  of  time 
allowed  by  law,"  and  the  case  holds  that  un- 
der section  11,  art  4,  of  the  Constitution,  If 
the  last  of  the  ten  days  within  which  the  Gov* 
emor  may  return  a  bill  falls  on  Sunday,  "It 
follows  from  reason  and  principle  that  the  re> 
turn  day  [is]  continued  by-  <^>eration  of  law 
nntU  Monday." 

For  the  reasons  above  named,  we  are  of  the 
opinion  that  the  appeal  bond  involved  ta  the 
instant  case  bad  been  filed  in  due  time,  and 
that  the  county  court  erred  in  dismissing  the 
appeaL 

The  Judgment  la  reversed. 

OABBIOUBS,  O.  J^  and  BAII.EY,  3^  eon- 
cur. 


(86  Colo.  460 
HOOVEB  V.  SHOTT.    <I7o.  9609.) 

(Supreme  Court  of  Colorado.    July  7,  1919.) 

1.  Apfkal  Ann  EsBOB  9=>539— AasEEn  Hbc- 
oas  ON  Ebbob. 

The  presentation  of  the  record  on  error  to 
the  court  below,  and  its  certification  by  the 
Judge  upon  the  statement  of  counsel  that  they 
bad  no  objection,  amounts  to  an  agreed  record 
on  error. 

2.  Appeal  anu  Ebbob  «=>666(1)— Becobu  — 
CxBTii'icATi  or  Clxbk. 

Though  the  record  is  not  certified  by  the 
clerk  of  the  court  below  as  required  by  Rule 
27  (161  Paa  ix),  the  certificate  may  be  sup- 
pUed. 

Department  2. 

Error  to  Meiia  Goimty  Court;  N.  O.  Mil- 
ler, Judge. 

Action  by  Esther  Hoover  against  Kate 
Sbott  Judgment  for  defendant,  and  plain- 
tiff brings  error.  On  appellant's  motl<m  for 
supersedeas.    Granted. 

W.  S.  Furman,  of  Grand  Junction,  for 
plaintiff  in  error. 

R.  H.  Walker  and  Scott  W.  Heckman,  both 
of  Grand  Junction,  for  defendant  in  error. 
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DETTTSON.  X  The  plaintiff  In  error  was 
plaintiff  below.  The  came  was  appealed  from 
jnAtlce  of  the  peace  and  tried  In  the  county 
coart  of  Mem  county.  After  the  motion  for 
new  trial  whk  overmled,  30  daya  was  given 
for  a  bill  of  exceptions.  Before  the  30  days 
expired,  the  rourt,  on  motion  of  the  plaintiff, 
granted  further  time;  but  no  notice  was  glT- 
en  of  the  motion.  No  bill  of  exceptions  ap- 
pears in  the  record.  The  record  as  represent- 
ed to  this  conrt  consists  of  a  record  on  error, 
certified  by  the  Jnd«{e  after  the  expiration  of 
the  .30  days,  but  daring  the  extension,  to  be 
"a  full,  exact,  and  complete  record  of  the 
procee<Ilngs  had  and  evidence  introduced  In 
thfl  trini  of  said  cause,"  and  a  transcript  of 
orders  of  conrt  certlflcd  by  the  clerk.  Being 
an  appeal  from  the  Justice  of  the  peace,  there 
Is  no  record  except  the  orders  of  the  county 
conrt  and  the  transcript  of  the  evidence.  No 
error  appears  in  the  oriiers. 

The  plaintiff  In  error  moves  for  a  superse- 
deas; the  defendant  in  error  Insists  that, 
since  there  is  no  bill  of  exceptions  properly 
so  oilled.  there  is  no  record  showing  any  er- 
ror, and  therefore  the  supersedeas  should 
be  denied,  and  also  insists  that,  since  the 
motion  for  extension  of  time  for  a  btll  of 
exceptions  was  granted  without  notice,  it  la 
a  nullity,  and  the  record  on  error  can  he 
nothing  more  than  a  hiji  of  exceptions,  and, 
as  it  was  signed  after  the  time  for  a  bill 
of  exce[itl<ms  had  expired,  there  la  no  record 
before  this  court.    - 

The  plaintiff  In  error  asserts,  and  It  la 
not  denied  hy  the  defendant  In  error,  that, 
upon  the  presentation  of  the  record  on  error 
to  the  court  below  to  be  certified,  the  attor- 
ne.vs  for  the  dcfendsnt  In  error  stated  that 
they  had  no  objections  to  it  Under  the  rules 
of  11114.  this  record  on  error  would  have  been 
snfflcient.  no  objection  having  been  made 
and  It  iieing  certified  by  the  judge.  Under 
the  present  rules,  the  record  must  be  tran- 
scribed for  tills  rourt  (with  a  bill  of  exi«p- 
tions  if  ne<-es«iry)  unless  nnder  Rule  27 
(1(11  I'ac.  Is)  the  parties  to  the  action  agree 
uiKin  a  record  on  error.  In  which  case  a  bill 
of  exceptions  is  not  required. 

Ml  We  think  that  the  presentation  of  the 
ret'ord  on  error  to  the  court  below,  and  Its 
certlficntlon  by  the  judge  upon  the  statement 
of  counsel  that  they  had  no  objection, 
amouurs  to  an  agreed  record  on  error,  and 
u|Hm  cnuKldenitlon  thereof  we  think  there  la 
sutfldent  evUIeiice  of  error  to  justify  the 
granting  of  the  suiiersedeas. 

(2 1  The  record  before  us  Is  not  certified  by 
the  clerk  of  the  county  court,  as  required  by 
Rule  27,  but  the  certificate  may  be  supplied, 
and,  when  that  is  done,  the  supersedeas 
should  be  granted. 

GARRIOUES,  0.  J.,  and  SCOTT,  J.,  con- 
cor. 


(«  Oslo.  4«> 
CITY  OF  PUEBLO  T.  KURTZL    (No.  9181.) 

(Supreme  Court  of  Colorado.     July  T,  1919.) 

1.  CowBTiTtmowAt  T.AW  ^9321— MtrmcTPAii 
CoRPoaATioira  «=>S92(1>.  62S— lupOUMOiifa 
Ariuaia-Osdinancb— VAUDrrr. 

Orrlinance  providing  for  taking  op  and  Im- 
pnnndins  of  cattle  Md  not  subject  to  objections 
that  it  invades  the  functions  of  the  Lpgislatura, 
gives  the  owner  of  cattle  no  day  in  court,  and 
thnt  thp  R  mount,  $1  per  head,  as  a  pound  fee  ia 
unreasonable; 

2.  MlTNICTPAL  CosroRATioNB  ^=»604— RiORT 
TO  IMPOCRD  Animals. 

The  city  of  Pueblo  has  the  right  to  imponnd 
anlmnls  running  at  larice  and  to  chnrge  the  de- 
linquent owner  a  reaaonable  amount  for  so  do- 
ing. 

3.  MDWICIPAL   COnPOBATIOlTS    «=»6!>2fS)— In- 

FouNoiNO  Cattlb— "Local  Cowcbbs." 
Though  the  Legiplatnre  bat  providml  what 
expenses  may  be  incurred  snd  oharsrcl  in  tak- 
ing up  snd  impniindlng  cRtray  cattle  (Rev.  Rt. 
inOfi.  I{  64.37-0443).  the  city  has  the  right,  nn- 
der Cnnnt.  art.  20.  and  the  Home  Rule  Amend- 
ment, to  Impound  and  chante  fees  for  Impound- 
inx  snimals  estray;  It  being  a  matter  of  "local 
concern." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbraaes,  Second  Series,  Local  CJoneern.] 

4.  Mukicipal  Cobpobations  •s>111(4)— Ob- 
d'inanck  Invalid  in  Part. 

If  provision  for  $1  pound  fee,  applying  to 
fowls  as  well  as  more  valual>le  animals,  is  con- 
fiscHtory  when  applied  to  fowls,  the  onlinance 
is  not  for  that  reason  unrongtitutional,  since 
its  elTeet  as  applied  to  fowls  may  be  readily 
separated  from  ita  effect  as  applied  to  cattle. 

Error  to  District  Court,  Pueblo  County; 
3.  E.  RIr«r,  Judge. 

Action  by  G.  Rnrtx  against  the  City  of 
Puebla  Judgment  for  plaintiff,  and  the  City 
brings  error.  Aeversed,  and  new  trial  grautr 
ed. 

John  A.  Martin  and  Charles  M.  Boae,  botb 
of  Pueldo,  tor  plaintiff  In  error. 

James  A.  Park  and  Renjauiin  F.  Koperllk, 
botb  of  Pueblo,  for  defendiint  In  orror. 

DENT  SON,  J.  This  was  an  agreed  cassk 
tried  In  the  district  court  of  Pueblo  county. 
The  plaintiff,  Hurts,  bad  Judgiueiit.  The 
agreed  facts  were  that  18  bead  of  cattle  be- 
longing to  Hurts  were  Impounded  by  tbe  city 
under  the  provisions  of  an  ordlnnnce  passed 
by  the  city  council  under  the  powers  given  by 
a  chnrter  adopted  by  the  city  under  article  20 
of  the  Constitution.  The  city,  before  It  would 
surrender  tbe  cattle,  required  of  Kurtz  an 
Impounding  fee  of  $1  per  head,  which  he  re- 
fused to  pay.  The  cattle  were  kept  aeveral 
days  and  then,  by  agreement,  Kurtz  gave  a 
bond  to  secure  the  $1  per  bead  and  the  keep 
of  tbe  cattle  should  It  be  detennined  that 
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the  ordinanoo  ma  valid  and  tbe  fee  leason- 
able,  and  the  cattle  were  surrendered.  Tbe 
agreed  fiacta  were  presented  to  tbe  district 
court,  wblcb  dedded  In  favor  of  Knrta,  and 
tiie  dty  brings  error. 
Secttoo  1  of  tbe  ordinance  provides  tbat— 

"  *  *  *  No  horse,  ass,  male  nor  any  cattie, 
she<>p  or  Koats  shall  be  prmiitted  to  mn  at 
lance  •  •  •  and'  tmj  such  animal  so  foand 
at  large  shall  be  taken  up  and  impounded.  •  •  •  " 

Other  sections  of  the  ordinance  provide 
propeedlnj^  for  sale;  section  10  provides  for 
taking  up  and  imponnding  of  fowls  running 
at  large,  and  an  amendment  provides,  in  ad- 
dition to  tbe  fees  provided  for  by  tbe  ordi- 
nance, tbe  sum  of  $1  as  a  pound  fee  for  each 
animal  so  Imponnded.  This  was  the  fee 
which  the  plaintiff  refused  to  pay. 

There  Is  a  statute,  approved  April  fi,  1007, 
providing  for  the  taking  up  and  Impounding 
of  cattle  running  at  Urge.  B.  B.  of  Colo.  H 
64.17  to  6443. 

[11  The  defendant  In  error  makes  Oiree 
points  against  tbe  validity  of  tbe  provision 
concerning  tbe  pound  fee: 

(1)  That  It  Invadee  the  function  of  tbe 
Legislature; 

(2)  Tbat  it  give*  the  owner  of  tbe  cattle 
no  day  in  court 

(!))  Tbat  the  amonnt,  |1  per  bead,  la  mt- 
reasonable. 

We  think  he  la  wrong  on  all  three  points. 

(I]  As  to  the  first  point.  It  Is  unquestion- 
able, and  be  concedes  that  the  city  bad  a 
right  to  Impound  animals  running  at  large. 
It  follows  both  on  principle  and  precedent 
tbat  tbey  have  tbe  right  to  charge  tbe  delin- 
quent owner  n  reaaonaUa  amount  fbr  so 
doing. 

(SI  It  Is  argued,  however,  tbat  since  tbe 
Legislature  baa  provided  what  expenses  may 
be  incurred  and  charged  to  tbe  owner  in 
taking  up  and  Impounding  estray  cattle,  the 
city  cannot  add  to  them;  but  the  city  has 
the  right  under  tbe  twentieth  article  and  tbe 
Home  Rule  Amendment  to  adopt  any  prori- 
sion  for  its  charter  on  subjects  local  and 
munlciiial  or  "of  local  concern,"  and  such 
provision  supersedes  tbe  statute.  Subjects 
local  and  municipal  or  of  local  concern  are 
held,  In  Denver  v.  Hallett.  34  Colo.  S&3.  39S, 
300.  83  Pac.  1066,  and  In  EI  Paso  County  v. 
Colorado  Springs  (No.  0036.  decided  at  this 
term.  IKO  Pac.  301)  to  Include  any  power 
which  tbe  Legislature  might  have  granted 
before  tbe  amendment.  Power  to  Impound 
and  charge  fees  for  Impounding  animals 
astray  within  tbe  dty  tans  been  granted  to 
dtles  from  time  immemorial  and  Is  a  matter 
of  "local  concern." 

As  to  the  second  point.  If  we  were  to  bold 
with  defendant  In  error  on  this  point.  It 
would  invalidate,  not  only  the  provisions  as 
to  the  pound  fee,  but  all  charges  under  tbe 
ordinance   and   tbe  charter   and   statute   as 


welL  The  cnatomary  method  of  dealing  with 
eatraya  la  sniMtantlaUy  the  same  everywhere^ 
L  e..  to  sell  them  by  atatntory  procedure,  glv« 
log  due  notice,  but  to  surrender  them  on  pay^ 
ment  of  charges,  as  was  done  here. 

[4]  On  tbe  third  point  It  la  urged  tbat  sinoe 
the  provision  for  $1  pound  fee  applies  to 
fowls  as  well  as  more  valnable  animals.  It  Is 
confiscatory:  tbat  the  conRtltutionnllty  of  the 
ordinance  is  to  be  determined,  not  by  what  has 
been  done  under  It,  but  by  what  may  be  done; 
and  since  $1  per  bead  might  be  charged  for 
fowls  not  worth  that  snm,  tbe  whole  ordi- 
nance is  unconstitutionaL  We  do  not  think 
sa  Sucta  a  law  is  not  all  unconstltiitioQul. 
Its  effect,  as  applied  to  fowls,  may  readily  be 
separated  from  its  effect  as  applied  to  cattle; 
and.  If  so.  It  Is  valid  as  to  cattle.  See  Vin- 
sonbaler  v.  People.  48  Colo.  79.  108  Pac.  003, 
and  opinion  of  Helm,  J.,  in  Farmers',  etc., 
Co.  V.  Southwortb,  IS  Cola  129, 21  Pac  lOiiS, 
4  L.  R.  A.  707. 

Whether,  If  the  diarges  were  greater  than 
tbe  value  of  tbe  animal,  the  ordinance  would 
be  invalid  we  do  not  determine. 

Tbe  Judgment  of  tbe  district  conrt  abonld 
be  reversed,  and  a  new  trial  granted. 


(«6  Colo.  tiO) 
In  re  LUTHB'S  ESTATB. 

RANSOM  et  aL  v.  HOLLAND. 
(No.  0S46.) 

(Snpreme  Oonrt  of  Colorada     July  T,  1919.) 

L  ExcKFTioits,  Bill  or  ^a>40(4)— Statutobt 

PROVIS10N8  — TlHB  Vol   AlXO WAMCB  —  BZ< 

TENSION  OP  Tms. 
Laws  1011,  p.  9  (amending  Tjiws  1887,  p. 
206).  permits  an  extension  of  time  in  wliich  to 
tender  a  bill  of  exceptions  to  be  granted  only 
within  the  60  days  fixed  by  sutuU  for  tbe  al- 
lowance of  tbe  bill. 

Z  BxcEPnoira,  Bill  or  i|  n  10(4)— Rplm  or 

COOBT— CoirSTBUCTIOR. 

Rule  9  of  the  Supreme  Conrt  (161  Pac. 
vil),  relating  to  stay  of  execution  witbin  five 
days  or  any  extension  from  the  time  of  entry 
of  judgment,  does  not  involve  bills  of  exceptions. 

8.  EXCEPTION8,  Bill  or  4=940(3)— Tim  roa 

Al.LOWANCC— ESXTENSION  —  NoTICX  Of  Mo- 
TION. 

A  district  court's  order  of  extensinn  of 
time  In  which  to  tender  a  bill  of  exceptions, 
made  without  notice  of  the  motion  for  exten- 
sion, is  invalid;  advices  to  opposing  counsel 
that  additional  time  might  be  necessary  consti- 
tuting no  such  notice,  and  deposit  of  money 
to  take  the  case  to  tbe  Supreme  Court  and  ina* 
bility  of  the  clerk  of  court  to  find  adverse  coun- 
sel and  give  thrm  notice  of  the  extension  being 
Insufficient  excuses. 
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:' Departmtint  2. 

.   Error  to  District  Court,  City  and  Cotmty 

of  Daxrec;  Julian  H.  Moore,  Judge. 

Contest  of  will  of  Uary  Lutlie,  deceased, 
by  W.  Ik  Ransom  and  anotber,  contestors, 
opposed  by  Mary  Holland,  contestee.  From 
a  judgment  for  contestee,  contestors  bring 
error.  Motion  by  contestee  to  strike  bill  of 
exceptions.    Granted. 

'  George  Q.  Ricbmond,  of  Denver,  for  plaln- 
tlifs  In  error. 

John  H.  Gabriel,  F.  W.  Sanborn,  and  Her- 
bert M.  Mimroe,  aU  of  Denver,  for  defendant 
tn  error. 

DENISON,  J.  Defendants  in  error  move 
to  strike  the  bill  of  exceptions  upon  the 
ground  that  it  was  not  signed  within  the 
time  allowed  by  law  nor  within  any  exten- 
sion lawfully  granted. 

Final  Judgment  was  rendered  May  ^S,  tfilS, 
and  90  days  allowed  for  bill  of 'exceptions. 
August  20th,  and  several  times  thereafter, 
ttie  time  was  extended.  November  22d  it  was 
extended  without  notice  of  the  motion  fw 
extension,  and  December.  17,  1018,  within 
said  last  extension,  the  biU  was  tendered  for 
signing. 

The  defendant  in  error  makes  two  pointa 
^!irst,  tbat  the  statute,  Session  Laws  1911, 
p.  9,  permits  an  extension  to  be  granted  only 
witliin  the  60  days  fixed  by  statute  for  the 
allowance  of  the  bill;  and,  second,  that  the 
order  of  extension  of  November  22d  was 
made  without  notice  and  therefore  void. 
'  Wb  think  defendant  in  error  Is  right  in 
both  of  these  contentions. 

[1]  The  first  point  is  settled  by  the  act  it- 
self, which  Is  unambiguous,  and  by  compar- 
ing it  with  the  previous  act  (S.  L.  1887,  p. 
205)  of  which  it  is  an  amendment. 

[I]  The  court  below  thought  rule  "9  of  the 
Supreme  Court  (161  Pac.  vil)  governed  this 
case.  We  think  that  rule  has.  nothing  to  do 
with  bills  of  exceptions. 
'  [3]  As  to  the  second  point,  this  court  has 
many  times  held  that  an  order  without  no- 
tice of  motion  was  invalid.  The  la^st  case 
was  Manning  v.  People,  180  Pac.  748,  at  the 
present  term. 

It  is  urged  that  counsel  for  defendant  in 
error  were  advised  from  time  to  time,  as  the 
applications  were  made,  that  additional  time 
might  be  necessary  because  the  reporter 
might  not  be  able  to  complete  the  work.    Such 


advices  do  not  o6llstftnte'tIie"bOtlc«' repaired 
by  the  Code. 

It  is  urged  that  plaintiffs  in  error  dep(»tteil- 
the  money  to  take  the  case  to  the  Supreme 
Court  and  made  payment  upon  tbe  assnmp-' 
tion  that  they  would  be  given  the  right  to 
take  the  case  to  the  Supreme  -Court,  that 
to  aiforcethe  statute  would  work  a  great 
hardship,  and  that  at  the  time  of  the  last  ex- 
tension  the  court  directed  the  clerk  to  noti^ 
the  attorneys  for  the  defendant  in  error  by 
telephone,  but  ttiat  he  was  unable  to  find, 
them.  These  points,  when  analyzed,  amount 
merely  to  excuses  for  disobeying  the  law. 

We  regret  that  we  must  grant  the  motion. 

Motion  to  strike  bill  of  exceptions  granted. 


(66  Oolo.  465)' 
MOSHEB  T.  LUSnOK.     (No.  9517.) 

(Supreme  Court  of  Ciolorado.     July  7,  1919.) 

ElXCBFTIONS,  BtCX  OF  «=»60(1)— TlIIB  TOB  AZ.- 

LowANOB— Extension— NoTics  or  Motion. 
Where  the  biU  of  exceptions  was  filed  with- 
in an  extension  of  time  but  no  notice  of  the 
motion  for  extension  wai  given  as  required  by 
statute,  the  bill  was  not  filed  in  timie,  and  a- 
motion  to  strike  it  will  be  granted. 

Department  2. 

Error  to  District  Court,  El  Paso  County; 
John  W.  Sheafor,  Judge. 

Suit  between  W.  W.  Mosber  and  Anna 
Lnstlck.  From  a  determination  of  the  dis- 
trict court  in  favor  of  Anna  Lustick,  W.  W. 
Mosber  brings  error.  Motion  by  Anna  Ln8> 
tick  to  strike  bill  of  exceptions.     Granted. 

Clyde  L.  Starrett,  of  Colorado  Springs,  and. 
S.  D.  Crump,  of  Denver,  for  plaintiff  in  error. 

Henry  Trowbridge,  of  Denver,  for  defend- 
ant In  error. 

DENISON,  J.  The  defendant  in  error 
moves  to  strike  the  bill  of  exceptions,  on  the 
ground  that  it  was  not  filed  in  time.  It  was 
filed  within  an  extension  of  time,  but  there 
was  no  notice  of  motion  for  extension.  The 
motion  to  strike  must  be  granted.  In  re 
Luthe's  Estate  (NoC  9546)  182  Pac.  885,  4e- 
cided  herewith. 

Motion  to  strike  bill  of  exceptions  granted. 

GARRIGUBS,  C.  J.,  and  SCOTT,  J.,  con- 
cur. 
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MOBSB  et  aL  t.  BHEE3N.     (No.  927&) 
CSnpreme  Coart  of  Colorado.    3nlj  1,  1010.) 

1.  BOURDABIXS  €l=>3(8)— SCBVXT— MONCiaCNTB 
— COTTBSXS— DiSTANCXS— QUANTrTIK& 

IB  view  ot  R«y.  St.  TT.  S.  |  2396,  subd.  2 
(D.  S.  Comp.  St.  I  4804),  conreM,  distances, 
and  quantittes  ;ield  to  monnmenta  aet  in  the 
original  surrey,  and  when  such  monnmenta  are 
found  they  establish  the  boundaries  of  the  sur- 
Tcy,  being  better  evidence  of  what  the  anrreyor 
did  than  plata  or  field  notea. 

2.  BOTTIIDABIKS    «=>3(3)   —  SUBVIT  —  MOWU- 

Muraj— Location  or  Liiras. 
The  role  that  courses,  distances,  and  quan- 
tities yield  to  monuments  set  in  the  original 
surrey  applies  only  in  the  location  of  lines  run 
and  marked,  and  affords  no  aid  in  determining 
'what  section  ia  included  in  aoeh  boundaries. 

8.   BOTJNDABnS    «=»3(8)  —  A8CEBTAINMENT    OF 

SccnoN  NiruBEB— Etidkrob— Ma'skingb  on 

OoBNKX  Stones. 
In  aacertaining  number  of  section  in  which 
land  is  situated,  markings  on  comer  stones 
are  of  no  greater  probatire  valae  than  notes 
and  plats;  both  being  in  nature  of  records  and 
equally  likely  to  mistake  in  the  making. 

4.  Bo17NDABIK8«=>3(4)— MONTTUZNTB— STONXS 

— SrsKAUa 
Stones,  being  liable  to  removal,  are  not  as 
good  evidence  of -the  lines  mn  as  are  physical 
object*  nacd  aa  monnmenta  or  located  on  plats, 
•neb  a*  streama,  etc.,  which  are  permanent  in 
their  nature. 

5.  BOUNDABIKS  Qs>S7(l)  —  BvirENcw— MoNxr- 

UNTB— PI.ATB— ASOESTAINMSIfT  Ot  SKOTION 

NintBiB. 
In  action  involving  question  of  whether  sec- 
tion in  which  land  waa  situated  waa  section  8 
or  4  of  certain  township^  where  topographical 
featorea  of  land  and  surrounding  country 
agreed  in  all  reapects  with  plats  and  notes 
showing  the  section  to  be  No.  4,  and  one  comer 
of  land  was  marked  by  monnmenta  on  town* 
ship  line  where  plat  showed  it,  court  waa  justi- 
fied in  finding  land  to  be  ia  section  4,  though 
comer  stones  on  south  boundary  of  the  aection 
were  marked  aection  8. 

D^artment  1. 

Error  to  District  Coart,  Bio  Grande  Coon- 
ty;  A.  Watson  McHendrie,  Jndge. 

Snlt'by  Thomas  Breen  against  Winiam  W. 
Morse  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Jesse  Stephenson,  of  Monte  Vista,  for 
plaintiffs  In  error. 

Albert  L.  Moses,  of  Alamosa,  for  defendant 
in  error. 

TEIiLEB,  J.  This  canae  Involves  the  loca- 
tion of  a  tract  of  land  in  Rio  Grande  county 
to  which  both  parties  make  claim.  The  con- 
troversy arose  oat  of  the  following  drciun- 
stances: 


BREBK  887 

P.> 

In  1885  one  Chnrcfa  obtained  a  government 
patent,  under  the  pre-emption  law,  for  the 
southeast  quarter  of  the  southeast  quarter  of 
section  33,  township  40  north,  range  3  east, 
and  the  north  half  and  the  southwest  quarter 
of  the  northeast  quarter  of  section  4,  in  town- 
ship 39  north,  in  said  range  3.  In  1S99  he 
obtained  pat«it,  under  the  homestead  law, 
for  lots  1  and  2  and  the  southwest  quarter  of 
the  northeast  quarter  of  section  3,  in  said 
township  39. 

Later  the  titie  to  both  of  these  tracts  pass- 
ed to  the  defendant  in  error,  who  conveyed 
to  one  Clark  the  second  described  tract. 
Clark  conveyed  to  plaintiff  in  error  Morse, 
who  soon  afterwards  learned  that  the  loca? 
tion  of  the  tract  he  had  purchased  was  un- 
certain. Morse  having  later  made  claim  to 
tract  1,  the  defendant  in  error  brought  suit 
to  quiet  his  titie  to  It 

The  court  found  that  the  Forestry  Service 
had  recentiy  made  a  survey  of  township  39 
and  a  plat  thereof,  which  showed  that  said 
township  does  not  conform  to  the  other  town- 
ships as  it  should,  but  tliat  section  1  of  town- 
ship 39,  Instead  of  being  under  section  36  of 
township  40,  lies  under  section  35  of  town- 
ship 40,  so  that  between  said  township  39  and 
the  township  immediately  east  of  it  there  is 
a  vacant  strip  1  mile  in  width  and  6  miles  in 
length,  and  each  of  the  sections  in  township 
39  Is  located  1  mile  west  of  where  it  should 
be  in  order  to  conform  to  the  corresponding 
sections  in  township  40  lying  immediately 
north  of  it 

Tract  1,  which  lies  Immediately  south  of 
section  33  in  township  40,  contains  60  acres 
of  cultivated  land,  and  has  been  for  years 
occupied  as  a  farm.  Plaintiffs  in  error  claim 
that  this  tract  is  in  section  3,  and  is  the  land 
conveyed  to  them  by  Clark,  basing  this  claim 
upon  the  alleged  fact  that  the  monuments  on 
the  ground  set  by  the  government  surveyors 
sustain  the  survey  and  plat  made  by  the  For- 
estry Service  to  which  the  court  refers  in  its 
findings. 

It  is  undisputed  that  there  is  a  stone  at 
the  southwest  comer  of  the  section  in  which 
the  cultivated  land  is  situated  which  is  so 
marked  as  to  show  tliat  It  was  intended  for 
the  southwest  comer  of  section  3,  and  that 
there  is  a  stone  at  the  southeast  comer  of  the 
section  with  two  distinct  marks  on  its  east 
side  and  five  marks  on  the  south  side  that 
can  be  traced.  It  appears,  further,  that  there 
are  several  other  comer  stones  in  the  town- 
ship which  are  so  marked  as  to  indicate  tliat 
the  entire  township  is  located  1  mile  to  the 
west  of  where  it  should  be,  unless  mistakes 
were  made  in  such  markings. 

The  government  plats,  however,  do  not 
show  any  snch  situation,  but  place  section  8 
In  tovmship  30  under  section  34  in  township 
40,  as  it  should  be  according  to  the  establish- 
ed system  of  surveys.    The  field  notes  agree 
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with  the  plata,  and  ttie  topographical  notes 
Bbow  physlc-al  features  according  to  their  lo- 
cation on  the  plats  and  contrary  to  their  loca- 
tion according  to  the  said  monuments. 

The  plaintiffs  in  error  contend  that  the 
monuments  on  the  ground  control,  while  de- 
fendant in  error  insists  that  the  land  was 
patented  according  to  the  recorded  plats  and 
that  they  must  control  The  case  presents  a 
question  npon  which  counsel  produce  no  au- 
thority directly  in  point,  and  it  must  there- 
fore be  det  ided  by  the  application  of  the  gen- 
eral rules  goreming  in  cases  of  disputed 
boundaries. 

|1]  It  Is  elementary  that  courses,  distano 
es,  and  quantities  yield  to  monuments  set  In 
the  orlKluul  survey,  and  that  when  such  mon- 
uments are  found  they  establish  the  bounda- 
ries of  the  survey ;  this,  for  the  reason  that 
they  are  better  evidence  of  what  the  surveyor 
did  than  are  plats  or  Qeld  notes.  9  0.  J.  164; 
Cragln  v.  Powell,  128  U.  S.  691,  9  Sup.  Ct 
203.  32  L.  Ed.  666;  C.  S.  Rev.  St  i  2396,  sub.) 
2  (U.  S.  Comp.  St.  I  4804). 

Ill  This  rule  applies,  however,  only  In  the 
location  of  lines  run  and  marked,  and  affords 
no  aid  in  determining  the  question  of  what 
section  is  included  in  such  boundaries.  To 
hold  that  section  3,  owned  by  plaintiffs  in 
error,  lies  immediately  south  of  section  33  In 
township  40  because  two  corner  stones  on  the 
south  liue  of  said  section  are  marked  to  indi- 
cate that  they  are  corners  thereof.  Is  to  make 
the  markings  on  the  stones  controlling  as  to 
the  proper  number  of  the  section. 

It  is  true  tliat  It  appears  from  the  map 
(Exhibit  3)  made  by  the  Forestry  Service  that 
there  are  other  stones  in  the  township  so 
marked  as  to  support  the  contention  that  the 
entire  township  is  1  mile  west  of  where  It 
should  be,  but  that  affects  the  quantity  of 
evidence,  not  Its  value. 

It  is  to  be  observed  that  there  Is  here  no 
dispute  as  to  the  boundaries  of  the  land 
claimed  by  each  of  the  parties, -but  as  to  the 
number  of  the  section  in  which  it  lies. 

[3]  There  is  no  appartuit  reason  why  mark- 
ings on  the  corner  stones  should  be  regarded 
as  of  greater  probative  value  than  the  notes 
and  plats.  Both  are  of  the  nature  of  records 
and  equally  likely  to  mistake  in  the  making. 

From  the  map  above  mentioned  it  appears 
that  at  the  northeast  comer  of  this  section 
there  is  a  monument  with  three  marks  on  the 
east  and  three  on  the  west  side,  and  at  the 
northwest  comer  there  Is  a  mmrament  with 
four  marks  on  the  east  and  two  on  the  west 
These  corners  on  the  township  line  would  be, 
then,  the  common  corners  respectively  of  sec- 
tions 3  and  4  of  township  39,  and  sections 
83  and  34  of  township  40,  and  sections  4  and 
6  of  township  89,  and  sections  82  and  33  of 
township  40.  The  first  described  comer  is 
the  northeast  comer  of  the  land  In  contro- 
Tcrsy. 


The  plat  and  field  notes  show  section  4 
immediately  south  of  section  S3  in  township 
40,  and  locate  the  south  fork  of  the  Rio 
Grande  river  on  said  sections  4  and  83.  The 
record  shows  that  the  land  In  controversy  U 
bottom  land  on  said  stream. 

Oonnsel  fbr  plaintiffs  in  error  nrge  that  • 
prospective  buyer  of  the  land  would  locate  it 
by  the  monuments  which  show  it  to  be  in  sec- 
tion 3.  But  such  showing  is  tme  only  of  the 
stones  <m  the  southern  boundary  of  the  sec- 
tion. The  monuments  on  the  north  line,  on» 
of  which  la  an  actual  comer  of  the  land  In 
dispute,  show  the  land  to  be  In  section  4,  and 
these  comer  stones  on  the  township  line  are 
regarded  In  government  surveys  as  primary^ 
while  subdivision  comers  are  secondary. 

The  reason  that  monuments  are  regarded 
as  better  evidence  than  field  notes,  or  plats 
made  trom  them,  la  that  their  existence  may 
be  determined  by  an  inspection  of  the  ground, 
while  the  notes  are  records  of  what  was  done. 

[4]  Still,  stones  are  liable  to  removal,  and 
hence  they  are  not  as  good  evidence  of  the 
lines  run  as  are  physical  objects  used  as  mon- 
uments, or  located  on  plats,  such  as  streams, 
etc.,  which  are  permanent  In  their  location. 
Here  we  find  one  comer  of  the  land  in  con- 
troversy marked  by  a  monument  on  a  town- 
ship line  which  Is  where  the  plat  shows  it, 
and  the  topographical  features  of  said  land 
and  of  the  surrounding  country  agree  in  all 
respects  with  the  official  plats  and  notes. 

[(]  Under  these  circumstances,  the  trial 
court  was,  we  think.  Justified  in  flndlns  f«r 
the  plaintiff  in  the  action. 

The  Judgment  is  accordingly  aflirmed. 

OARRIQUES,  a  J.,  and  BURKB,  J„ 
concur. 


m  Colo.  10) 

MT7RRAT  t.  NEWMYER  et  aL    (Ma  9221J 

(Supreme  Court  of  Colorado.   July  7, 1919.) 

L  CouBTB   «=>00(2>— Stabb  Decisis. 

A  deliberate  decision  of  the  highest  court  of 
the  state,  although  pronoanced  by  a  divided 
court,  must  be  eonsideted  as  stars  decisis  upon 
the  questions  involved. 

2.  HvsBARD  ARo  Woe    «=»102  —  Chaboes 

AdUITTED    BT    Win    DXTURQ    GOVKBTDBK— 
LlABILITT  OF  HXTSBAnO. 

The  statute  which  vests  a  married  woman 
with  the  atwolute  dominion  over  her  projierty 
and  person,  and  which  authorizes  her  to  sue  and 
be  sued  as  if  sole,  etc.,  impUedly  repeals  the 
rule  of  the  common  law  which  makes  a  husband 
liable  for  the  torts  of  his  wife  committed  dur- 
ing coverture,  not  in  his  presence^  and  in  which 
he  in  no  manner  participated. 

3.  Tbiai.   «=>252(8)  —  iKBTBTicnoirs  —  Ap- 

FUOABIUTT  TO  ETTOKNCK. 

In  an  action  for  damages  for  negligence^ 
where  defendant  automobilist  admitted  that  hs 
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•aw  plaiDtifl  apptoMh  a  place  o(  danger,  thei* 
waa  no  necessity  for  including,  in  an  instruo- 
tiou  on  the  doctrine  of  the  "laat  clear  chance," 
a  statement  as  to  defendant's  liability  if  he  did 
not  see  plaintiff. 

4.  NKOUOKRat     ^»119(4  —  PuBAoms  ahd 
Issues. 
When  plaintiff  specifies  particolar  acts  of 
negligence,  he  is  confined  in  hia  proofs  to  them 
alone. 

&  Dauaoks  Q=9l63(4)— Bubdin  or  Psoor. 

The  burden  of  proving  the  amount  of  dam- 
ages in  a  negligence  case  rests  upon  the  plain- 
tiff. 

8.  Apfkal  and   Ebbob      €=>994(2),   1002  — 

CONFLICTINO   EVIUBNCB— KBVIEW. 

_  Where  the  evidence  is  conflicting,  the  credi- 
bility of  the  witnesses  and  the  weight  and 
sufficiency  of  the  evidence  is  within  the  exclu- 
sive province  of  the  jury. 

Department  1. 

Error  to  District  Court,  Bio  Orande 
Cioimty;  Jesse  C.  Wiley,  Judge. 

Suit  by  James  A.  Murray  against  Orant 
K.  Newmyer  and  Nell  Newmyer.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

James  P.  Veerkamp,  of  Monte  Ylsta,  and 
Ezra  T.  Elliott,  of  Del  Norte,  for  plaintiff  In 
«rror. 

Dana,  Blount  &  Sllversteln,  of  Denver,  for 
defendants  In  error. 

BURKB,  J.  In  this  case  the  plaintiff  in 
error  brought  suit  against  the  defendants  In 
error  for  damages  for  personal  injuries  re- 
ceived In  the  town  of  Del  Norte  in  Septem- 
ber, 1915,  at  which  time  plaintiff  was  luioclt- 
ed  down  and  run  over  by  an  automobile 
jointly  owned  by  defendants.  This  car  was 
drlvciu  by  the  defendant  Nell  Newmyer;  her 
husband,  the  other  defendant,  Grant  E.  New- 
myer, was  not  present.  A  motion  for  nonsuit 
as  to  the  defendant  Grant  E.  Newmyer  was 
sustained.  The  cause  was  submitted  to  a 
jury  as  to  the  other  defendant  and  verdict 
returned  for  her,  and  plaintiff  brings  error. 

The  only  alleged  errors  requiring  consider- 
ation are: 

(1)  The  granting  of  a  nonsuit  as  to  Grant 
BL  Newmyer. 

(2)  The  failure  of  the  court  to  properly 
Instruct  the  jury  on  the  doctrine  of  the  "last 
clear  chance." 

(3)  The  limitation  of  plaintiff's  recovery  to 
damages  occasioned  by  the  particular  acts 
of  negligence  alleged  in  his  complaint. 

(4)  I'he  burden  Imposed  upon  the  plaintiff 
to  establish  the  nature  and  extent  of  his 
Injuries. 

(5)  The  sufficiency  of  the  evidence  to  sup- 
port the  verdict 

[1,  I]  1.  It  Is  admitted  that  the  rule  laid 
down  in  Schnler  et  al.  v.  Henry,  42  Colo. 


S67,  »t  fac.  380,  14  L.  B.  A.  (N.  S.)  1009. 
sui>port8  the  nonsuit  in  question ;  but  we  are 
urged  to  overrule  that  case  because  the  de- 
cision was  by  a  closely  divided  court,  and  Is 
therefore  assumed  to  be  of  little  weight,  and 
l>ecause  of  the  excellent  reasoning  of  the 
dissenting  opinion.  The  first  reason  given  is 
no  reason. 

"A  deliberate  decision  of  the  highest  court  of 
the  state,  although  pronounced  by  a  divided 
court,  must  be  considered  as  stare  decisis  upon 
the  questions  involved."  IS  Corpus  Juris,  p. 
938,  {  326. 

"It  is  well  to  dear  up  a  misapprehension  in 
the  minds  of  the  bar  as  to  the  force  of  a  deci- 
sion of  this  court  in  cases  in  which  the  court  is 
divided.  A  dissenting  opinion  shows  that  the 
case  has  been  thoroughly  consiilered.  Tlie  opin- 
ions of  the  majority  govern.  When  thiit  ques- 
tion arises  in  future  cases,  the  diRsenting  jus- 
tice is  as  much  bound  by  the  decisTon  of  the 
majority  as  is  the  justice  who  wrnte  the  pre- 
vailing opinion."  Mstthews  v.  Clark  et  aL,  105 
S.  0.13, 19,  89  S.  £.  471. 

Admitting  the  excellence  of  the  dissenting 
opinion  in  the  Scbuler  Case,  we  see  no  rea- 
son to  disturb  the  authority. 

[3]  2.  On  the  doctrine  of  the  "last  dear 
chance"  the  court  Instructed  the  jury: 

"The  fact,  if  it  is  a  fact,  that  plnlntitF  was 
guilty  of  contributory  negllRence  by  going  in 
front  of  defendants'  car,  will  not  defeat  his  re- 
covery. If,  after  he  was  discovered  in  a  danger- 
ous position,  if  any,  the  defendant  failed  to  use 
ordinary  care  in  stopping  her  car  and  prevent- 
ing the  injury  to  the  plaintiff." 

The  objection  urged  to  this  Instruction  Is 
that  it  confines  the  rule  to  what  defendant 
knew,  instead  of  extending  it  to  what  she 
might  have  known  "by  the  exerdse  of  ordi- 
nary care  and  diligence."  But  inasmuch  as 
there  is  no  question  here  of  defendant  not 
discovering  plaintiff  and  knowing  of  his  np- 
proadi  (she  admits  she  did  so),  no  net-pssity 
exists  for  the  inclusion  of  the  omitted  lan- 
guage. 

[4]  8.  It  is  settied  In  this  jurisdiction  that 
when  plaintiff  specifies  a  partlcniHr  act.  or 
acts,  of  negligence  (as  was  done  here),  he  la 
confined  In  his  proofs  to  them  alone.  I>.  EL 
Co.  T.  Walters,  89  Colo.  301,  89  Pna  818, 
7  L.  R  A.  (N.  8.)  1131,.  12  Ann.  Cna.  521:  K. 
C.  M.  ft  M.  Co.  V.  Sullivan  et  al.,  41  Colo. 
241,  92  Pac,  679;  Denver  Tramway  Ca  t. 
Johnson,  179  Paa  143. 

[f]  4.  The  amount  of  plaintiff's  recovery. 
If  any,  depended  upon  the  nature  and  extent 
of  his  injuries.  The  burden  of  proving  these 
must  have  rested  upon  him.  It  certainly 
was  no  part  of  the  duty  of  the  defendunt. 
Murphy  t.  S.  P.  Co.,  81  Nev.  120,  101  Pac. 
822,  327,  21  Ann.  Cas.  602. 

[•1  5.  On  the  question  of  the  rafflolency  of 
the  evidence,  the  contention  Is  that,  when 
defendant  discovered  the  peril  of  plaintiff 
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(wblcb  she  admits  she  did  as  soon  as  It 
conld  bare  been  apparent  to  any  one),  she 
could  have  stopped  the  car  In  time  to  avoid 
the  Injury.  There  was  evidence  that  at  the 
time  of  this  discovery  the  car  was  within 
Are  feet  of  the  plaintiff.  There  is  evidence 
that  defendant  did  everything  she  could  do 
to  avert  the  collision,  and  that  a  skillful 
driver  could  not  sooner  have  stopped  the 
machine.  There  is  also  evidence  to  the  con- 
trary; but  the  credibility  of  the  witnesses 
and  the  weight  and  sufficiency  of  this  evi- 
dence were  within  the  exclusive  province  of 
the  Jury,  which  determined  them  adversely 
to  plaintiff.  We  see  no  reason  to  disturb 
that  finding. 

No  reversible  error  appearing  in  this  rec- 
ord, the  Judgment  is  afiflrmed. 

OARRIGUES.    a   J.,   and  TBLLEiR,   J„ 
concur. 


(66  Colo.  4S0) 

BATON  v.  COMMERCUL  NAT.  BANE  OF 
COSHOCTON.    (No.  8257.) 

(Supreme  Court  of  Colorado.    July  7,  1919.) 

1.  P1.BDOKS  ®=»40— Payment  of  Notb— Right 
TO  Return  or  Pij;doed  Coi.i.atebal. 

The  payor  of  a  note  is  entitled,  upon  pay* 
ment,  to  the  collateral  which  he  pledged  to  se- 
cure it,  «a  shown  upon  the  face  of  the  note. 

2.  Evidence  €=>i5o(4)— Pudobs  «=»18— Es- 
toppel TO  Dent  Title. 

While  pledgee  of  collateral  to  secure  a  note 
may  not  deny  pledgor's  title,  be  may  show  that 
another  was  tiie  real  pledgor  and  owner  and 
entitled  to  possession,  but  if  pledgee  by  extrin- 
sic evidence  so  varies  the  statement  of  a  note, 
the  evidence  cannot  stop  there,  but  must  show 
all  the  rights  and  equities  regarding  the  corpo- 
rate stock  so  pledged. 

3.  Principal  and  Subbtt  <^=>169— Plbdob  of 
Stock— Right  of  Subett  to  Stock  on  Pay- 
ment. 

In  an  action  on  a  note,  where  it  was  shown 
that  maker  was  originally  an  accommodation 
maker,  and  that  another  was  the  real  pledgor 
of  corporate  stock  deposited  as  collateral,  and 
that  there  was  a  settlement  such  as  to  make 
the  maker  a  surety,  since  be  had  in  effect  paid 
the  real  pledgor  the  amount  of  the  note,  the 
maker  was  entitled  to  the  collateral  on  pay- 
ment, and  if  payee  wished  to  avoid  possible 
double  liability,  it  must  take  some  action  to 
determine  the  relations  between  maker  and  real 
pledgor  in  court. 

4.  Banks  and  Banking  0=9l79  ->  Loans  — 
Conversion  or  Collateral. 

A  common  way  by  which  bank*  bold  col- 
lateral to  secure  payment  of  notes  is  by  putting 
it  in  the  name  of  its  cashier  as  trustee,  and 
such  does  not  amount  to  a  conversion  of  the 
collateral;  but  the  refusal,  on  tender  of  pay- 
ment of  the  note,  to  deliver  to  one  entitled  to 


possession  is  evidence  ot,  and  may  constitnte, 
conversion. 

6.  Appeal  and  Erbob  €=»260(1)— Exception 
TO  RuUNO  on  Objection  to  Evidence- 
Sufficiency. 
Where  the  court  reserved  its  mling  on  ob- 
jections to  evidence  varying  the  terms  of  the 
note  sued  on  in  regard  to  collateral  until  after 
argument,  and  then,  and  immediately  after  de- 
ciding the  case  .but  before  judgment,  said,  "Ex- 
ceptions will   be   reserved  to   the  defendant," 
which  constituted  the  only  ruling  on  the  ques- 
tions reserved,  such  must  be  deemed  a  saving 
of  exception  to  the  ruling. 

6.  Bills  and  Notes  €=>12e— Constrdctior — 
Attorneys'  Fees. 
A  note  authorizing  any  attorney  at  law  to 
appear  for  the  maker  and  confess  Judgment  up- 
on default  in  payment,  and  providing  for  costs 
and  attorneys'  fees,  construed  as  allowing  the 
attorneys'  fees  only  as  speci^ed  upon  confes- 
sion of  Judgment. 

Department  2. 

Error  to  District  Gonrt.  City  and  Oonnty 
of  Denver;   CSuiiles  C.   Butler,   Judge. 

Action  by  the  Commercial  National  Bank 
of  Coshocton  against  J.  H.  ElBton.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed,  and  new  trial  granted. 

Milton  Smith,  (Carles  R.  Brock,  W.  H. 
Ferguson,  and  Robt  F.  Armstrong,  all  ot 
Denver,  for  plaintiff  in  error. 

John  D.  Warfield,  of  Denver,  for  defendant 
in  error. 

DENISON,  J.  In  this  case  the  bank,  de- 
fendant in  error,  bad  Judgment  against  Ea- 
ton, plaintiff  in  error  on  a  promissory  note. 
The  Judgment  was  for  $4,000  and  interest, 
and  included  also  $500,  attorney's  f6e. 

The  note  was  as  follows: 

Plaintira  Exhibit  "O." 
"4000.00.         Coshocton,  Ohio,  Oct  15,  1914. 

"On  demand  after  date,  for  value  received  we 
Jointly  and  severally  promise  to  pay  to  the  or- 
der of  the  Commercial  National  Bank  of  Co- 
shocton, Ohio,  at  its  office,  four  thousand  dol- 
lars, with  interest  at  seven  per'  cent,  per  an- 
num, payable  semiannually,  having  deposited 
with  them  as  collateral  secarityr  Certificatea 
Nos.  54  and  90,  for  sixty  (60)  shares  of  tbe 
preferred  stock  of  the  Dominion  Land  Com- 
pany with  authority  to  sell  the  s^me,  without 
notice,  at  public  or  private  sale,  or  otherwise 
at  their  option,  on  the  nonperformance  of  thia 
promise.  It  is  also  agreed  that  the  bolder  or 
assigns  may  also  hold  said  property  as  secnrlty 
for,  or  out  of  the  proceeds  tbereof,  may  pay 
any  other  claims  the  bolder  may  have  againat 
me  while  said  property  or  the  proceeds  thereoif 
remain  in  the  holder's  hands. 

"In  case  of  sale  of  above  mentioned  securities, 
the  holders  of  this  note  shall  not  be  liable  for 
more  than  the  net  proceeds  of  such  sale. 

"And  we  hereby  authorise  any  attorney  at 
law  in  the  United  States  to  appear  before  any 
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coort  !ot.ref«xd  after  the  above  money  becomes 
due,  and  -  waive  the  Usuance  and  service  of 
process,,  and  confess  jndgment  against  us,  or 
either  of  ns,  jn,  favor  of  the  holder  of  tliis  note, 
for  the  amount  appearing  dne,  the  costs  of  suit 
and  an  attorney  fee;  and  thereupon  to  release 
all  errortf  in  any  action  brought,  or  Judgment 
rendered  upon  this  note. 
"[Signed]  J.  H.  Haton." 

At  tlie  trial  E<aton  tendered  the  amoont  of 

the  note,  demanding*  tlie  collateral,  and  by 
leave  of  cotirt  amended  (or  supplemented) 
his  pleadings  to  allege  the  tender,  refnsal, 
and  conversion  of  tlie  collateral  The  plain- 
tiff was  willing  to  accept  payment  of  the 
note,  but  refused  to  surrender  the  collateral 
dn  tbe  ground  that  it  belonged  to  one  Swish- 
er, of  Ohio,  who  had  deposited  it  as  col- 
lateral to  Eaton's  note,  saying  that  Eaton 
had  given  the  note  for  discount  on  account 
of  a  debt  to  him.  Eaton  claimed  that  the 
note  was  an  accommodation  note  for  Swish- 
er's benefit  and  that  he  therefore  was  en- 
titled to  be  protected  by  the  collateral;  but 
he  also  dalmed  that  by  the  terms  of  the 
note  itself  he  was  tlie  pledgor  of  the  col- 
lateral, was  entitled  to  its  return  upon  pay- 
ment, and  that  tbe  bank  conld  not  vary  those 
terms  by  parol.  The  bank,  on  the  other 
band,  claimed  that  Eaton  was  Indebted  to 
Swisher  wlien  the  note  was  made  and  that  it 
was  given  on  account  of  the  debt;  that  the 
statement  In  the  note  that  the  stock  was 
I^edged  by  the  maker  was  analogous  to  a 
mere  receipt  by  the  bank  and  was  subject 
therefore  to  explanation  or  contradiction. 

'  The  learned  Judge  below  was  of  the  opinion 
that  the  note,  in  this  respect,  was  open  to 
ezplanati<m  and  contradiction,  and  that 
Swisher  was  shown  to  be  the  owner  and 
pledgor  of  the  stock,  though  Eaton  was  an 
accommodation  maker,  bnt  that  since  Swish- 
er's rights  could  not  be  determined,  he  not 
being  a,  party,  the  Judgment  must  be  for  the 
plain tifF.  Tbe  flaw  in  this  logic,  we  think, 
lies  In  the  fact  that,  in  finding  that  he  was 
the  owner  of  the  stock  the  court  was  partly 
determining  Swisher's  rights,  but  not  wholly. 

[11  The  payor  of  a  note  Is  entitled,  upon 
payment,  to  the  collateral  which  he  pledged. 
By  the  terms  of  this  note  Eaton  was  the 
payor  and  pledgor.  On  the  face  of  tbe  note, 
then,  he  Is  entitled  to  the  return  of  the 
collateral.  Upon  the  question  whether  tbe 
statement  in  the  note  that  the  stock  is 
pledged  by  the  maker  is  a  matter  which  can 
be  explained  or  contradicted  by  evidence, 
we  think  the  court  was  right.  Pollard  v. 
Vinton,  105  U.  S.  7,  26  L.  Ed.  998;  Iron  Mt 
Ky.  Co.  V.  Knight,  122  D.  S.  79,  87,  7  Sup. 
Ct  1132,  30  U  Ed.  1077. 

[2]  It  is  true  that  the  pledgee  may  not 
deny  the  pledgor's  title,  bnt  he  may  show 
that  another  waa  the  real  pledgor,  and 
then.  If  he  can,  show  that  other  to  be  the 
owner  and  entitled  to  possession;  but  it  la 


manifest  tihat.tf,  tbe.bank  by  means  oC  ozr, 
trinsic  evidence  varies  the  statement  in  thO: 
note  by  proof  of  ownership  in  Swisher  tbe 
evidence  cannot. stop  there,  but  must  go  on  to. 
show  all  the  ri^ts  and  equities,  with  le-. 
gard  to  tbe  stock,  between  Swisher  and, 
Baton.  True,  Swisher  is  not  a  party,  here- 
and  his  lights  cannot  be  determined  or  af- 
fected; nevertheless,  if  the  bank  proposes 
to  set  up  his  rights  as  a  reason  why  it  should 
not  surrender  the  collateral  in  accordance' 
with  the  terms  of  tbe  contract,  it  must  go 
to  the  bottom  of  the  matter,  and  must  show 
that  Swisher  and  not  Eaton,  has  a  right  to 
possession  npcm  payment. 

The  effect  of  the  decision  of  the  court  be- 
low is  to  say  to  the  bank,  "notwithstanding 
Swisher  Is  not  a  party  here  yon  may  show 
what  rights  he  has  In  tbe  stock,"  and  to  say 
to  Eaton  "because  Swisher  is  not  a  party 
here  you  may  not  show  what  rights  he  has  In 
the  stock";  and  tbe  court  gave  effect  to 
the  evidence  favorable  to  the  bank  that, 
Swisher  was  the  owner  of  the  stock  and  de- 
posited it,  but  not  that  favorable  to  Eaton 
that  he  was  an  accommodation  maker  and. 
had  settled  with  Slwisher  without  credit  for 
the  note. 

[3]  The  evidence  before  us  would  Justify  a 
finding  that  Eaton  was  originally  an  accom- 
modation maker,  and  the  conrt,  it  would 
seem,  was  of  that  opinicm ;  but,  be  that  as  It 
may  the  evidence  shows  that  whether  Elaton 
was  indebteded  to  Swisher  at  the  time  tbe 
note  was  originally  given  (it  was  renewed 
several  times)  or  not,  yet,  before  suit  was 
brought,  all  matters  between  Swisher  and 
E2aton  were  adjusted  and  paid  without  any 
credit  to  Eaton  on  account  of  tbe  note. 

This  settlement  was  such  as  to  make  Ea- 
ton a  surety,  because  he  had,  in  effect,  paid 
Swisher  the  amount  of  the  note.  He  was 
therefore  entitled,  on  the  showing  before  ua, 
to  exoneration  by  Swisher  and  (pro  tanto)  by 
the  stock. 

If,  then,  we  take  the  note  as  it  stands,  we 
find  Eaton  entitled,  upon  tender,  to  the  sur- 
render of  the  collateral;  and  if  we  take  the 
theory  that  the  note  may  be  varied  so  as  to 
show  the  actual  right  to  the  stock  we  find 
Eaton  still  entitled,  upon  tender,  to  its  pos- 
session; therefore,  if  the  bank  wanted  to 
stand  on  Its  legal  rights  its  duty  was  to 
surrender  the  stock  npon  paymoit,  if  it 
wanted  to  abide  by  the  equitable  relations 
of  Swisher  and  Eaton,  nnder  the  evidence  be- 
fore as  it  must  still  surrender  the  stock  npon 
tender,  and.  If  it  wished  to  avoid  possible 
double  liability.  It  must  take  some  action  to 
determine  those  relati(His  In  court. 

[4]  Defendant  claimed  that  the  bank  bad 
converted  the  stock  by  putting  it  in  the  name 
of  its  cashier  as  trustee.  Tha,t  Is  a  common 
way  of  holding  collateral,  and  we  do  not 
think  It  amounts  to  a  conversion,  but  the 
refusal  on  tender  to  deliver  to  one  entitled  to 
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poBsessIon  Is  evidence  of,  and  may  oonstl- 
tnte,  conversion. 

[i]  The  defendant  in  error  baa  made  the 
point  tbat  the  plaintiiT  in  error  did  not  take 
exceptions  to  the  ruling  of  the  conrt  npon 
objections  to  evidence  varying  tbe  terms  of 
the  note  in  regard  to  the  collateral  The 
court  reserved  its  ruling  nntil  after  argu- 
ment, and  then,  and  immediately  after  de- 
ciding the  case  bot  before  jnd^ent,  said: 
"E>xceptlon8  will  be  reserved  to  the  defend- 
ant." This,  immediately  after  what  conatltu- 
tutes  the  only  ruling  of  the  court  on  the 
qnestlons  reserved,  must  be  deemed  a  sav- 
ing of  exceptions  to  that  ruling. 

|6]  Hy  the  terms  of  tbe  note,  we  tblnic  an 
attorney's  fee  can  be  allowed  only  as  speci- 
fied in  the  note,  upon  confession  of  Judgment 

The  Judgment  la  reversed,  and  new  trial 
granted. 

OARRIOUES,  a  Jn  and  SGOIT,  J.,  ood- 
cnr. 


(M  Colo.  4W) 

ARD  T.  PEOPLE.    (No.  9029.) 
(Sopreme  Conrt  of  Colorado.     Jnly  7,  1919.) 

1.  STATtmS  ^=>109— GORSTBUCTIOR. 

Whether  the  word  "to"  wlU  b«  held  to  be 
one  of  exclusion  or  inclusion  is  usually  deter- 
mined by  the  context  of  tbe  statute,  and  the  evi- 
dent intention  of  tbe  Legislature. 

2.  Licenses  «=>14(1)— MoToa  Vkbiolbs— Con- 

BTBUCTTON  OF  STATUTE— "TO." 

Motor  Vehicle  Act  1913,  |  2,  requiring  li- 
cense fee  of  $2.60  "for  motor  vehicles  of  up  to 
20  borse  power;  *  *  *  $5  for  motor  vehi- 
cles of  21  borse  power  and  less  than  40  horse 
power  iocluaive;  and  (10  for  motor  vehicles 
of  41  horse  power  and  over" — does  not  exempt 
vehicles  of  30  and  40  horse  power  from  neces- 
sity of  obtaining  license;  tbe  word  "to"  before 
"20  borse  power"  being  word  of  inclusion,  and 
provision  of  "less  than  40  horse  power  inclu- 
sive" including  vehicles  of  40  borse  power. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  To.] 

8.  Licenses    4=»7(2,  7)  —  Unifobiott — Jtm 

Valuation— "Taxation." 
Const  art  10.  {  3,  requiring  nniformity  in 
taxation  and  requiring  taxes  to  be  based  npon 
a  Just  valuation,  refers  solely  to  "taxation" 
according  to  the  commonly  accepted  meaning 
of  tbat  term,  by  assessment,  levy,  and  coUee- 
tion,  and  does  not  apply  to  license  or  registra- 
tion fees. 

IKi.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Taxa- 
tion.] 

4.  Licenses  <9=2— "Taxamoh"— UmFOBHirr 

— MoTOB  Vehicles. 

Motor  Vehicle  Act  1013,  requiring  license 

fee  for  operation  of  motor  vehicle,  does  not 

violate  Const  art  10,  |  8,  requiring  uniform- 


ity in  taxation,  and  requiring  taxes  to  be  1>ased 
npon  a  Just  valuation;  sneb  license  fee  being 
a  tax  npon  privilege  of  using  motor  vehicles 
upon  public  highway,  to  which  the  constitution- 
al provision  lus  no  application. 

fi.  LiCBNSKS  •ssTd)— MOTOB  VKHIOLXB— BXT- 
KNUI  MXASUBB. 

Motor  Vebide  Act  1918,  requiring  license 
fee  for  operation  of  motor  vehides,  is  not  in- 
valid  aa  an  attempt,  under  police  power  of 
state,  to  pass  a  revenue  measure;  such  fees  be-' 
ing  in  nature  of  license  or  toll  for  the  use  of 
the  public  highways,  and  their  purpose  not  be- 
ing  the  levying  of  taxes  or  the  collection  of 
revenue. 

e.  Ljcinsbb  ^sl— "RBVunn  Mkasubb." 

A  "revenue  measure"  is  one  which  baa  for 
its  object  the  levying  of  taxes  in  tbe  atrict 
sense  of  the  words,  an  act  not  being  a  revenue 
measure  if  such  is  not  its  principal  object, 
though  production  of  revenue  ia  incidental  to 
its  enforcement 

En  Banc. 

Error  to  District  Oonrt.  Logan  County;  H. 
P.  Burke,  Judge. 

Sam  Ard  was  convicted  of  operating  a  mo- 
tor vehicle  without  having  it  registered  with 
the  Secretary  of  State,  in  violation  of  Motor 
Vehicle  Act  1913,  {  1,  and  lie  brings  error. 
Affirmed. 

Munson  &  Munson,  of  Sterling,  for  plalntift 
in  error. 

Leslie  E.  Hublmrd,  Atty.  Gen.,  and  Charles 
Roach,  Asst  Atty.  Gen.,  for  the  People. 

ALLEN,  3.  The  plaintiff  in  error  was  con- 
victed In  the  district  court  of  Logan  County 
on  a  charge  of  violating  section  1  of  the  Mo- 
tor Vehicle  License  Act  (chapter  114,  Session 
Laws  of  1913).  The  Information  allegea,  in 
substance,  tbat  he  operated  a  motor  vehicle 
"without  having  said  motor  vehicle  registered 
with  the  Secretary  of  State."  The  evidence 
shows,  and  It  is  conceded,  tbat  the  defend- 
ant operated  a  motor  vehicle  without  having 
procured  a  license,  and  tbat  be  refused  to 
take  out  a  license. 

The  assignments  of  error,  as  argued,  raise 
only  questions  pertaining  to  the  constitution- 
ality of  the  Motor  Vehicle  Act  of  1913,  above 
cited. 

Tbe  first  contentl<Hi  of  tbe  plaintiff  in  error 
is  tbat  the  act  violates  section  25  of  article  5 
of  the  Constitution  of  Colorado,  whldi  prohib- 
its tbe  general  assembly  from  passing  any  lo- 
cal or  special  law.  In  this  connection,  tbe 
plaintiff  in  error  claims  that  the  act  "places  a 
burden  upon  one  class  of  persons,  while  it  ex- 
empts others  similarly  situated,"  and  tbat 
"it  is  class  legislation." 

This  contention  is  based  solely  on  the  con- 
struction which  tbe  plaintiff  in  error  places 
upon  the  statute,  which  is  that  it  exempts 
from  licensing  those  motor  vehicles  which  are 
of  20  horse  power  and  also  those  of  40  horse 
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power.  If  sndi  eonstmctloD  Is  not  coimt, 
and  If  tbe  act  places  the  ivqairement  for  Q- 
cenae  npon  all  inotor  Tetaicles.  IncIudinK  those 
of  20  and  those  of  40  horse  power  there  Is  no 
occasion  for  considering  the  constitutional 
qnestlon  above  mentlonf^ ;  nor  is  it  contend- 
ed that  In  that  «TPnt  tbe  statute  would  be 
class  or  special  legislation. 

The  laniniage  of  the  act  which  g\ven  rise  to 
the  foregoing  question  of  construction  is 
found  In  section  2  thereof,  where  it  is  pr«h 
Tided  thst  a  license  fee  of  $2.50  shnll  be  paid 
•^or  motor  vehicles  of  np  to  twenty  horse 
power,  Are  dollars  for  motor  vehldeh  of  twen- 
ty-one horse  power  and  less  thsn  forty  horse 
power  Inclnsive:  and  ten  dollnrs  for  motor 
Tehides  of  forty-one  horse  power  and  oyer." 

The    plalntiir   In   error    Insists    that    the 


a  Jnst  yalnatioB  for  taxation  of  an  propertjr, 
real  and  personaL" 

[1]  This  section  of  the  state  Constitution 
refers  solely  to  'taxation"  according  to  tlw 
commonly  accepted  meaning  of  that  tenn,  by 
assessment,  levy,  and  collection,  and  does  not 
apply  to  license  or  registration  fi'ea.  In  Den- 
ver city  Ry.  Co.  ▼.  Denver.  21  Colo.  350,  353, 
41  rac.  826,  828  (29  L.  R.  A.  (108.  52  Am. 
Rt.  Itep.  2:18).  this  court,  after  quoting  from 
tbe  foregoing  section,  said: 

"It  iMina  to  be  almost  milversally  accepted 
that  this,  and  like  constitutional  proviHiuns.  re- 
fer to  the  levy  of  ad  valorem  tnze*  upon  prop- 
erty, and  do  not  apply  to  taxation  imposed  on 
privileges  and  occupations." 

{41  Tbe  registration  or  license  fees  requir- 


phrase  "np  to  twenty  horse  power"  excludes  '  ed  by  tbe  act  of  101."?  are  a  "taxation  ImiKised 
vehicles  of  20  horse  power,  and  that  no  pnv ,  upon  privileges,"  within  the  rule  announced 
vision  is  made  for  licensing  motor  vehicles   in   Denver  City   Ry.  Co.   r.  Denver,   snpra. 


of  20  horse  power,  since  tlie  statute  next  pro- 
vides for  a  fee  for  registering  motor  vehicles 


Such  registration  fees  are  a  tax  upon  the 
privilege  of  using  the  motor  vehicle  uiioii  the 


of  21  horse  power  or  over.    In  other  words,  public  highway.    This  being  true,  the  fees  in 

It  is  claimed  that  the  word  *^."  in  the  ex-  question  are  not  a  tax  upon  property,  and 

presslon  above  quoted,  is  a  word  of  exclnslnn. !  hence  the  constitutional  provision  relied  on  by 

[1,  21  The  meaning  of  the  word  "to"  is  to  plnintitf  in  error  has  no  application  in  the  in- 

be  ascertained  from  the  reason  and  sense  in  stant  case.    A  like  question  Is  discussed,  and 

which  it  is  used.    Stoueh  v.  Reeves.  42  Colo,  tile  same  conclusion  reached,  in  the  following 

4.S2.  4.TT.  96  Pnc.  958.    Whether  the  word  will  cases:    Atkins  v.  State  Highway  Department 

be  held  to  be  one  of  exclusion  or  Inclusion  Is  (Tex.   Civ.   App.  1018)  201  S.  W.  226;    Ex 

usually  determined  by  the  context  of  the  stat-  parte  Hoffert,  34  S.  D.  271,  148  N.  W.  20.  62 

nte,  and  will  be  held  to  include  or  exclude  as  U  R.  A.  (N.  8.)  949;    Re  Kes-sler,  26  Idaho, 

the  evident  Intention  of  the  legislature  re-  764.  146  Pac.  ll.T,  L.  R.  A.  1915D.  .122,  Ann. 

quires.    State  v.  Benson.  21  Wash.  365,  .170.  Cas.    1017A.   228;     State   v.    Lawrence.    108 

68  Pac.  217.    Tested  by  these  rules,  the  word  Miss.  2fll.  66  South.  745,  Ann.  Cas.   ini7B, 

"to,"  as  used  in  the  statute  in  question.  Is  322 ;  Kane  v.  Titus.  81  N.  J.  I4iw.  5fM,  80  Ati. 

nndcmhtedly   a  -term   of   Inclusion,   and   the  4.'W,  L.  R.  A.  1917B.  5."5:i.  Ann.  Cas.  1012D, 

stntnte  mnst  be  construed  as  If  It  expressly  237;    Berry  on  Automobiles.  {  91. 

and  unequivocally  required  a  regiotration  fee  (5.  II  The  third  and  last  objection  urged  by 

lor  all  motor  vehicles :  the  fee  of  $2..'50  being  the  plaintitf  in  error  Is  that — 


fixed  for  all  motor  vehicles  of  up  to  snd  "in- 
cluding" 20  hnrse  power.  One  of  the  purpos- 
es of  the  statute  was  to  require  the  registra- 
tion of  "all"  motor  vehicles  that  shnll  he  ofier- 
ated  or  driven  upon  the  streets  or  highwa.vs. 


"Tbe  Motor  Vehicle  Act  is  an  attempt  under 
the  police  powers  of  tbe  state  to  pass  a  rev- 
enue measure." 

This  objection  cannot  be  sustained.    A  rev- 


This  purpose  Is  Indicated  by  the  title  of  the  ©"le  measure  is  one  which  has  for  Ita  oliject 

the  levying  of  taxes  in  tbe  strict  sense  of  the 
words,    if  the  principal  object  Is  another  pur- 

these  considerations  that  the  provision  for  a    Pose.   the  Incidental    production   of   revenue 


act.  and  Is  also  evidenced  by  various  provi- 
sions  of  the  statute.     It  also  follows  from 


license  fee  "for  motor  vehicles  of  twenty-one 
borse  power  and  less  than  forty  horse  power 
Inclnsive"  Includes  motor  vehicles  of  40  horse 
power. 

It  Is  next  contended  that  the  Motor  Vehicle 
Act  of  1913  "violates  secHon  3.  article  10.  of 
tbe  state  Constitution  of  the  state  of  Colora- 
do, requiring  uniformity  in  tnxntlon,  and  re- 
quiring taxes  to  be  based  upon  a  Just  valna- 
tlon."  The  constitutional  provision  or  section 
tbns  referred  to  provides  as  follows: 

"An  taxes  Shan  be  uniform  upon  the  same 
class  of  snbjeots  within  the  territorlnl  limits  of 


growing  out  of  the  enforcement  of  the  act 
will  not  make  It  one  for  raising  revenue.  As- 
surance Co.  V.  Clayton,  54  Colo.  2.'S6,  130  Paa 
aao;  C  B.  A  Q.  R.  Co.  V.  School  District, 
165  Pac.  260.  The  purpose  of  the  registration 
fees  required  by  the  Motor  Vehicle  Act  Is  not 
the  levying  of  taxes  or  the  collection  of  rev- 
enue. Such  fees  are  in  the  nature  of  a  license 
or  toll  for  the  use  of  the  public  highways.  Ez 
parte  Hoffert,  supra.  In  Berry  on  Automo- 
biles, I  91,  citing  Kane  v.  Titus,  supra.  It  Is 
said  that  the  license  fee  "is  a  charge  In  the 
nature  of  compensation  for  damages  done  to 


the  authority  levying  the  tax,  and  shall  be  i  ">e  roads  of  the  state  by  driving  such  nm- 
levied  and  collected  under  general  laws,  which  '  chines  over  them."  In  accord  with  the  view 
•ban  prescribe  such  regulations  as  shall  secure  I  above  taken  is  tbe  case  of  Atkina  t.  State 
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Bigbwur  Department,  aapn,  wtere  it  1b  held 
that  the  &ct  that  the  proceeds  of  atitomobUe 
licenses  are  osed  In  the  construction  of  roads 
does  not  render  the  license  proTlsions  of  the 
motor  vehicle  law  a  revenue  measure.  In  this 
connection,  see,  also,  Hendrlck  v.  Maryland, 
235  U.  S.  610,  35  Sup.  Ct  140,  59  L.  Bd.  385; 
and  Re  Kessler,  supra. 

There  Is  no  error  In  the  Judgment  com- 
plained of,  and  It  is  accordingly  affirmed. 

Affirmed. 

BTJRKB,  3^  not  participating. 


(66  Colo.  414) 

GIBBS  T.  PEOPLE  ex  rd.  WATTS.     (No. 
9572.) 

(Supreme  Court  of  (3oIorado.     July  7,  1919.) 

OmcERs    «=s55(l)— Vacancies— Death    Bk- 

roSX  QUAUPICATIOH. 

Where  a  newly  elected  county  clerk  and  re- 
corder died  without  qualifying,  and  before'  the 
incumbent's  term  bad  expired,  a  vacancy  wiu 
created  on  expiration  of  incumbent's  term  under 
Const,  art.  12,  {  10,  and  Rev.  St  1908,  {  1369, 
declaring  certain  offices  vacant  upon  refusal  or 
neglect  to  qualify,  and  the  county  commission- 
ers were  empowered  to  fill  the  vacancy  by  ap- 
pointment until  the  next  general  election,  under 
direct  provisions  of  Const,  art.  14,  {  9,  and  Rev. 
St.  1908,  {  2333. 

Teller,  J.,  dissenting. 

Bn  Banc. 

Error  to  I>istrlct  Court,  Delta  County; 
Thomas  J.  Black,  Judge. 

Quo  warranto  by  the  People,  on  the  re- 
lation of  John  C.  Watts,  against  H.  K.  Qibbs. 
Judgment  for  relator,  and  defendant  brings 
error.    Affirmed. 

O.  J.  Moynihan,  of  Montrose,  and  Wm.  H. 
Gabbert,  of  Denver,   for  plaintiff  In  error. 

Lee  Burgess,  Dlst  Atty.,  of  Grand  Junc- 
tion, and  Stewart  &  Stone,  of  Delta,  for  de- 
fendant in  error. 

BAILEY,  J.  This  is  an  action  in  quo 
warranto  brought  to  test  the  right  of  H.  K. 
Gibbs  to  the  office  of  County  Clerk  and  Re- 
corder of  Delta  County,  and  to  replace  him 
by  one  John  G.  Watts,  who  claims  to  be  en- 
tiUed  to  the  office.  In  the  trial  court  Gibbs 
Interposed  a  demurrer  to  ttie  complaint, 
which  was  overruled.  He  elected  to  stand 
upon  an  objection  and  exception  to  that 
ruling.  Judgment  was  entered  for  Watts, 
holding  that  he  was  entitled  to  the  office, 
wliicb  Judgment  Gibbs  brings  here  for  re- 
view. 

The  essential  facts  are  that  Gibbs,  for  two 
years  prior  to  the  commencement  of  ttiia 
action,  was  the  duly  elected,  qualified  and 


acting  (Aninty  Olerlc  and  Beeocder  of  IMta 
County.  At  a  general  election  hdd  In  Nor 
Tember,  1918,  Carolyn  Seaton  was  diosen  to 
succeed  him.  Without  qualifying  for  th* 
position,  and  tiefore  the  term  of  6U>bs  bad 
expired,  Carolyn  died.  On  January  14» 
1819,  after  the  expiration  of  the  term  of 
Gibbs,  who  was  stlU  acting,  the  County  Com- 
misslonets  of  Delta  County  appointed  Watts 
to  the  office^  to  serve  from  the  date  of  his 
qualification  until  the  next  general  election. 
He  thereupon  filed  his  official  bond  wliich 
was  approved,  and  took  the  oath  of  office 
and  thent  made  demand  for  the  place,  whicb 
was  refused.  TIUb  action  was  then  com- 
menced, resulting  In  a  Judgment  In  bivor 
of  Watts,  as  above  indicated. 

The  sole  question  is  whether  a  vacancy 
occurred  In  the  term  of  office  of  County  Clerk 
and  Recorder  of  Delta  County  by  reason  of 
the  death  of  the  newly  elected  official  before 
qualifying.  In  other  words  was  there  a  va> 
cancy  by  reason  of  the  facts  above  related 
after  the  term  for  which  Gibbs  had  be&a 
regularly  elected  had  expired?  Section  10 
of  Article  12  of  the  Constitution  provides  as 
to  vacancy  in  office  as  follows: 

"If  any  person  elected  or  appointed  to  any 
office  shall  refuse  or  neglect  to  qualify  therein 
within  the  time  prescribed  by  law  audi  office 
shall  be  deemed  vacant." 

And  Section  1359,  R.  S.  1908,  bearing  upon 
the  same  subject,  is  Id  the  following  words: 

"Every  county  office  shall  become  vacant,  on 
the  happening  of  either  of  the  following  events 
l)efore  the  expiration  of  the  term  of  office: 
*  *  *  Sixth,  bis  refusal  or  neglect  to  take  his 
oath  of  office,  or  to  give  or  renew  his  official 
bond,  or  to  deposit  such  oath  and  bond  within 
the  time  prescribed  by  law." 

The  power  to  fill  vacancies  occurring  in 
county  offices  is  given  by  Section  9,  Article 
14,  of  the  Constitution,  as  follows: 

"In  case  of  a  vacancy  occurring  •  •  ♦  in 
any  other  County  office  •  •  •  the  Board  of 
County  Commissioners  shall  fill  the  same  by  ap- 
pointment; and  the  person  appointed  shall  hold 
the  office  until  the  next  general  election  or  until 
the  vacancy  t>e  filled  by  election  according  to 
law." 

And  Section  2333,  B.  S.  1908,  provides. 

"All  vacancies  in  any  (bounty  or  prednct  office 
of  any  of  the  several  Conntiea  of  the  State,  ex- 
cept that  of  the  County  Commissioner,  shall  be 
filled  by  appointment  by  the  Ciounty  Commis- 
sioner of  the  County  in  which  the  vacancy  oc- 
curs, until  the  next  general  election,  when  such 
vacancy  shall  be  filled  by  election  subject  to 
the  provisions  of  Section  Twenty-Nine,  Artida 
Six,  of  the  Constitution." 

It  is  contended  by  def^idant  that  under 
the  provisions  of  Section  1359,  supra,  the 
deatb  of  the  newly  elected  County  Clerk  did 
not  cause  a  vacancy,  and  that  there  could 
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te  no  vacancj  wltbont  the  b«x)penliig  of  one 
of  the  events  enumerated  In  tliat  section. 
It  Is  nrged  that  because  Olbbs  had  neither 
resigned  nor  been  removed,  nor  In  any  other 
manner  brought  himself  within  the  purview 
of  the  statute,  he  Is  still  the  County  Clerk 
and  Recorder,  that  there  was  no  vacancy, 
and  that  therefore  the  appointment  of  Watts 
was  fntlla  This  statute  relates  to  an  In- 
cumbent, and  has  nothing  to  do  with  the 
right  of  Watts  to  the  ofBce.  His  right  rests 
upon  Section  10  of  Article  12  of  the  Con- 
stitution, supra.  Under  that  section,  the 
duly  elected  officer,  Carolyn  Seaton,  having 
failed  to  qualify,  a  vacancy  occurred,  and 
when  Watts  was  appointed  thereto  and  qual- 
ified, the  right  of  Glbbs  to  longer  hold  over 
terminated.  That  Glbbs  was  entitled  to  bold 
until  his  successor  was  duly  appointed  is  in 
accord  with  the  words  of  Section  1  of  Arti- 
cle 12  <tf  the  Constitution,  and  of  Section 
1356,  R.  S.  1908,  but  whoi  a  vacancy  occur- 
red, and  Watts  was  appointed  to  the  place 
and  qualified,  the  thing  had  come  about 
which  put  an  end  to  the  right  of  Glbbs  to 
continue  in  the  office. 

The  qnestlon  Involved  has  been  frequently 
before  the  courts  and  there  is  a  sharp  con- 
flict of  opinion  concerning  It.  See  Common- 
wealth ex  rel.  Todd  v.  Sheatz,  228  Pa.  301, 
77  Aa  647,  60  L.  R.  A.  (N.  8.)  374,  and  the 
note  at  page  378,  21  Ann.  Gas.  64.  This 
court,  however,  in  People  v.  De  Guelle,  47 
Colo.  13,  105  Fac  1110,  has  passed  upon  and 
determined  the  question  here  In  issue,  and 
that  decision  is  controlling.  There  the  con- 
stitutional and  statutory  provisions  applica- 
ble here  were  construed  in  order  to  determine 
when  nn  office  became  vacant  as  matter  of 
law.  The  facts  of  the  De  Guelle  Case  are 
that  Taylor  was  the  sheriff  of  the  county, 
holding  by  election.  He  was  chosen  to  suc- 
ceed himself,  but  before  qualifying  for  the 
new  term  died.  De  Guelle  was  appointed  to 
the  vacancy'  in  the  old  term  created  by  Tay- 
lor's death.  When  the  new  term  began  Cal- 
laway was  appointed  by  the  Commissioners 
and  De  Guelle  contended  that  there  was  no 
vacancy,  that  he  held  over,  and  that  the  ap- 
pointment of  Callaway  was  a  nullity.  At 
page  21  of  the  opinion  of  47  Colo.,  at  page 
1112  of  105  Pac.,  It  is  said: 

"'"Vacancy"  applies  not  to  the  incumbent, 
but  to  the  term,  or  to  the  office,  or  l>oth,  wheth- 
er to  the  term,  or  to  the  office,  or  Irath,  depend- 
ing generally  upon  the  context,'  ia  the  doctrine 
declared  in  People  ex  reL  v.  Le  Fevre,  21  Colo. 
218,  230  [40  Pac.  882]. 

"And  in  Monash  v.  Rhodes,  11  Colo.  App.  404, 
409  [63  Pac.  236],  the  court  says:  'As  we  tako 
iti  according  to  our  views  of  the  word  "vacancy" 
as  used  in  modem  times,  it  relates  not  only  to 
the  office  which  is  to  be  filled,  bnt  to  the  term 
for  which  the  appointment  is  to  be  made.  It 
is  constaqtly  used  in  the  statutes  and  Consti- 
tn'tiODS  with  reference  to  both  office  and  tenare, 
and  we  believe  that  the  proper  interpretation  of 
the  word,  when  power  is  given  to  an  executive 
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or  to  a  board  to  fill  a  vacancy.  Is  a  power  to  fill 
the  office  designated  for  the  unexpired  term 
which  may  remain  after  the  death,  removal  or 
resignation  of  the  antecedent  incumbent.  In 
other  words,  when  the  incumbent  dies,  is  re- 
moved, or  resigns,  there  is  a  vacancy  not  only 
in  the- office,  but  in  the  term,  for  which  he  was 
appointed,  if  that  was  for  a  definite  period.'" 

And  at  page  22  thereof  (47  Colo.)  at  page 
1118  of  106  Pac,  this  announcemoit  is  made: 

"Taylor  had  been  elected.  He  had  the  in- 
choate right  to  become  the  actual  incuml>ent  of 
the  office  for  the  term  commencing  on  January 
12,  1900,  and  none  other  possessed  such  right. 
He  could  have  qualified  at  any  time  after  his 
election  and  before  the  commencement  of  his 
term.  He  neglected  to  do  so.  He  failed  to  talie 
his  oath  of  office  and  file  his  official  bond  from 
the  date  of  his  election  on  the  8th  day  of  Novem- 
ber until  the  23d  of  that  month,  when  his  power 
to  quality  for  that  term  was  ended  by  death. 
His  refusal  and  neglect,  therefore,  brought  him 
clearly  witliin  the  letter  and  spirit  of  said  con- 
stitutional provision,  and  there  was  a  legal  va- 
cancy in  the  office  as  soon  as  the  term  arriv- 
ed.   ••    • 

"We  believe  that  the  conclusion  we  hav'e 
reached  gives  meaning  and  effect  to  every  word 
and  sentence  of  the  Constitution,  and  if  there 
is  a  seeming  conflict  in  some  of  the  statutory 
provisions  they  must  yield  to  the  Constitution." 

In  finally  disposing  of  the  qnestlon  the 
following  occurs  at  page  24  of  that  opinion 
(47  Colo.)  at  page  1113  of  106  Paa: 

"We  have  no  hesitancy  in  declaring  that  an 
appointee  to  fill  a  vacancy  under  our  law  holds 
until  the  next  general  election,  if  no  new  term 
intervenes  between  the  time  of  his  appointment 
and  the  time  of  such  election,  but  if  a  new  term 
commences  during  the  interval,  the  term  of  the 
appointee  ends  and  the  one  entitled  to  the  new 
term  has  a  right  thereto,  but  if  such  one  on  the 
arrival  of  the  term  does  not  appear  and  qualify, 
though  the  reason  thereof  be  death,  there  is  a 
vacancy  in  the  office  for  the  term ;  that  until  an 
appointment  is  made,  the  incumbent  of  the  pre- 
vious term  holds  over,  but  when  an  appointment 
is  made,  and  the  appointee  qualifies,  the  pre- 
vious term,  and  the  rights  of  the  incumbent  to 
the  office,  are  ended." 

Counsel  for  Glbbs  declare,  undoubtedly  in 
the  utmost  good  faith,  but  apparently  either 
without  having  carefully  read  or  else  not 
fully  comprehending  the  case,  that  in  People 
V.  De  Guelle,  supra,  this  court  passed  only 
upon  the 'question,  namely,  as  to  when  the 
term  of  De  Onelle  expired,  and  tiiat  all  other 
matter  In  the  opinion  is  pure  dictum.  This 
statement  is  wholly  without  warrant  of  fact 
The  ionrt  in  order  to  determine  all  rights 
Involved  was  obliged  to  decide  whether  a 
vacancy  occurred  in  the  new  term  by  rea- 
son of  the  death,  before  qualifying,  of  Tay- 
lor, who  had  been  elected  to  succeed  himself. 
This  is  so  because  both  De  Guelle  and  Cal- 
laway, the  latter  the  County  Couunlsslouers' 
appointee,  both  claimed  the  right  to  hold 
as  sheriff  for  the  new  term.    That  present- 
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€d  the  prectee  question  before  as  In  fbe  pres- 
ent case  as  to  wbetber  the  death,  before 
qualifying,  of  one  elected  to  office  creates  a 
vacancy  In  the  term  to  which  elected,  under 
Section  10  of  Article  12  of  the  Constitution, 
and  we  there  held  anqualifledly  that  under 
8«ch  provision  a  vacancy  occurs,  whether 
the  failure  to  qualify  conies  through  wilful 
neijlect  or  refusal,  or  through  impossibility 
because  of  death.  And  we  also  there  held, 
which  question  was  likewise  then  necessa- 
rily before  us  for  decision,  that  the  word 
"vacancy"  relates  to  term  of  office  as  well 
as  to  the  office  Itself,  either  or  both,  accord- 
ing to  the  facts  of  the  particular  case. 

In  strict  conformity  with  the  conclusion 
In  the  I>e  Quelle  Case,  and  upon  general  prin- 
ciples and  authority,  we  hold  that,  under  the 
nnUliiputed  fa<ts,  there  wits  a  vacancy  in 
the  term  of  office  of  the  County  Clerk  and 
Recorder  of  Delta  County  at  the  time  the 
ComnilHsioners  ai>poliited  Watts.  Tbut  ills 
appiiintuient  was  in  all  respects  regular  and 
pro|ier.  and  that  he  having  duly  qualified, 
is  entitled  to  the  office.  Tlie  Judgment  of 
the  trial  court  Is  therefore  affirmed. 

Judgment  affirmed. 

OARRIOUES,  C.  J.,  not  participating. 
TELLEB.  J.,  dissents. 


(6<  Colo.  397) 

HATNKS  V.  BOARD  OF  COJmS  OF  KIT 
CARSON  COUNTY.    (No.  9417.) 

(Sapreme  Court  of  Colorado.     July  7,  1919.) 

OmcERS  «=>8&— ArPoiNnncirr— CoiXATKRAi. 
Attack— Action  fob  Salabt. 
In  an  action  for  her  salary  by  one  appoint- 
ed aa  probation  officer  under  Laws  1011,  p.  642, 
by  the  county  Judge,  and  wbo  had  acted  aa  such, 
evidence  to  impeach  plaintiff's  title  to  the  office 
was  inadmiasibls^  since  she  was  at  least  a  de 
facto  officer. 

Department  8. 

Error  to  District  Conrt,  Kit  Carscm  Comi- 
ty :  John  W.  Sbeafor,  Judge. 

Action  by  Mary  B.  Bnynes  against  the 
Board  of  County  Commissioner*  of  Kit  Car- 
son County.  Judgment  for  defendant,  and 
plaintiff  brings  errr.    Reversed. 

Allen  A  Webster,  of  Denver,  and  B.  F. 
Murphy,  of  Ooodland,  Kan.,  for  plaintiff  in 
error. 

AliLKN.  J.  fn>is  is  an  action  brought  by 
the  plaintiff  below  against  the  board  of  ceon- 
ty  commissioners  of  Kit  Carson  county  to 
recover  a  certain  sum  alleged  to  be  due  her 
for  services  as  probation  officer.  The  de- 
fendant prevailed  in  the  trial  conrt,  and 
plaintiff  brings  the  cause  here  upon  writ  of 
«nor. 


The  plaintiff  was  appointed  probation  ofll- 
cer  by  the  county  Judge  of  Kit  Carson  Oonn- 
ty  on  August  6,  1913.  The  appointment 
is  evidenced  by  an  order  made  by  the  Jndge 
and  entered  upon  the  records  of  the  county 
court.  The  order  recites  the  necessity,  as 
It  appeared  to  the  court,  for  the  appointment 
of  a  probation  officer,  appoints  the  plaintiff 
as  such  officer,  and  fixes  her  salary  at  $100 
per  month.  The  plaintiff  accepted  the  ap- 
pointment, and  performed  some  services  aa 
probation  officer  during  the  time  for  whlcb 
she  claims  salary  as  snch  officer. 

The  action  of  the  county  Judge  In  appoint- 
ing the  plnlntlflT  probntlon  officer  was  based 
upon  chapter  186,  p.  542,  Session  Laws  of 
1911,  being  an  act  concerning  probation  of- 
ficers, and  providing  that  the  county  Judge  la 
authorized  to  appoint  a  probation  officer  if 
it  is  deemed  necessary,  by  snch  Judge,  ia 
order  to  carry  out  the  provisions  of  the  laws 
of  the  state  for  the  protection  and  correction 
of  children. 

Upon  the  trial  of  this  cause,  the  conrt 
permitted,  over  the  objections  of  the  plain- 
tiff, the  Introduction  of  certain  evidence 
which  was  offered  for  the  purpose  of  show- 
ing, or  as  tending  to  prove,  that  the  county 
Judge  abused  his  discretion  in  appointing 
any  one  as  probation  officer,  and  that,  when 
the  appointment  was  made,  the  same  was 
not  in  fact  deemed  necessary  by  him,  the 
county  Judge,  to  carry  out  the  provisions  of 
the  laws  of  the  state  for  the  protection  and 
correction  of  children. 

The  evidence,  above  referred  to,  was  Im- 
properly admitted.  It  was  evidence  tending 
to  impeach  plaintiff's  title  to  the  office  of 
probation  officer;  it  was  a  collateral  attack 
upon  the  validity  of  the  appointment.  The 
plaintiff,  if  not  a  de  Jure  officer,  as  to  which 
we  express  no  opinion,  was  at  least  an  of- 
ficer de  facto.  Coder  the  rule  stated  or  fol- 
lowed In  Montezuma  Connty  v.  Wheeler,  39 
Colo.  207,  80  Pac  60,  the  question  as  to 
whether  or  not  the  plaintiff  was  rightfully 
appointed  cannot  be  determined  in  an  action 
brought  by  her  to  recover  salary.  As  said  In 
Pueblo  County  t.  Gould,  6  Cola  Appb  44»  89 
Pac.  805: 

"The  preaamptlon  ia  eonelnsive  in  this  case 
that  all  the  conditioni  authorising  the  appoint- 
ment existed,  and  that  it  was  made  in  exact 
conformity  with  the  law." 

Plaintiff's  title  to  the  offlce  cannot  be  In- 
quired into  in  a  collateral  proceeding.  Clear 
Creek  County  t.  McLean.  60  Cola  002,  115 
Pac.  6'2S. 

For  the  error  above  named,  the  Jndsment 
is  reversed. 

Reversed. 


GABRIQUES,  a  J.,  and  BAILBT,  J.. 

cur. 
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BOARD  OF  OOBTRS  OP  KINGFISHER 
COUMTX  V.  QBIMES  et  aL    (No.  0736.) 

(Snpreme  Court  of  Oklahoma.    3ulj  29,  1919.) 

(Sylktlug  hv  1h«  Court.) 

1.  Statdtis     «=32e8— CoNBTBUonow— Mean- 

XSQ  OF  W0BD8. 

The  m«anint  of  a  word  nsed  In  the  statute 
(Worinneii'a  Compensation  Law  [Seas.  Laws 
1915,  c.  246,  art  1,  {  2])  must  be  eonstmed  In 
connection  with  words  with  which  it  is  asso- 
ciated. 

2.  Mabtcb  and  Skbtant  ^=3361— Woukwen's 

CoMPKItBATION       LAW       —       "ENOINEBRINO 
WOBKB." 

The  term  "enxineering  works"  as  nsed  in 
section  2  of  article  1,  c.  246,  Seas.  Ijiws  1915 
(Workmen's  Compensation  Law)  refers  to  es- 
tabliabments  or  places  of  business  where  en- 
gineering work  is  carried  on,  and  does  not 
Inrtude  or  refer  to  work  of  an  engineer  on  a 
pnbUc  highway. 

S.  Statutes  $s>196— ConsTBUonoif— Ci.AsaBS 
OF  Business. 
By  the  rule  of  "elusdem  generia,"  where 
general  words  follow  the  ennmeration  of  par- 
ticular classes  of  businrso,  the  general  words  will 
be  construed  as  applicable  only  to  business  of 
the  same  general  character  or  class  aa  those 
enumerated. 

Kane,   J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceedings  by  Bishop  Early  Grimes  be- 
fore the  State  Industrial  Comniiosion  against 
the  Board  of  C!ounty  Commissioners  of  King- 
fisher County.  From  an  award  to  Grimes, 
the  Board  of  County  Commissioners  appeals. 
Reversed  and  remanded. 

W.  A.  McCartney,  Co.  Atty..  of  Kingfisher, 
for  appellant 
S.  P.  Freeilng,  Atty.  Gen.,  for  respondents. 

OWEN,  O.  J.  This  appeal  is  prosecuted  to 
reverse  an  award  made  by  the  State  Indus- 
trial Ciommlssion  to  Bishop  Early  Grimes  on 
account  of  an  accident  sustained  while  riding 
In  an  automobile  to  tbe  place  of  work  where 
Grimes  was  to  assist  the  county  engineer  in 
anrveying  a  state  highway. 

The  qaestion  presented  is  whether  (Jrlmes 
was  engaged  in  a  hazardous  employment 
within  the  meaning  of  section  2,  art.  1,  of 
tbe  Workmen's  Compensation  Law  (chapter 
246,  Sess.  Laws  1916).  It  Is  urged  that,  since 
Grimes  was  employed  to  assist  in  doing  engi- 
neering work,  the  injury  fails  within  the  pro- 
▼laions  of  section  2,  in  which  it  is  provided 
compensation  shall  be  payable  for  injuries 
mstaloed  by  employte  in  "engineering 
works."  In  tbe  case  of  Finney  t.  Board  of 
Connty  Clom'rs,  1  OkL  Indus.  Com.  Rep.  p. 
102,  tbe  commission  construed  the  term  "en- 
gineering works"  to  mean  any  work  of  engi- 
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neerfng,  and  that  case  was  fbliowed  as  an- 

thorlty  by  the  commission  in  the  Instant  casa 

In  defining  "engineering  works"  as  any 
work  of  construction,  the  commission  quoted 
from  15  Gyc  1049.  Reference  to  the  page 
will  disclose  the  error.  The  term  there  used 
is  "engineering  work,"  and  not  "works." 

[1,  2]  The  meaning  of  a  word  used  in  tbe 
statute. must  be  construed  in  connection  with 
the  words  with  which  it  is  associated.  22 
Cyc.  1066 ;  86  Cye.  1118.  Some  of  tbe  asso- 
ciated words  are:  "Factories.''  "gins," 
"mills,"  "workshops-  where  machinery  is 
nsed."  "gas  works,"  "waterworks,"  reduction 
works,"  "powder  works^ — all  referring  to  eo- 
tabllshments  and  places  of  buslDPss  rather 
than  character  of  labor. '  The  word  "work," 
as  used  here,  is  defined  in  Webster's  Inter- 
national Dictionary  as: 

"A  place  where  Industrial  labor  of  any  kind 
la  carried  on,  as  a  salt  work;  the  srrurtrrra, 
grounds,  machinery,  etc.,  of  a  manufacturing 
establisbment  or  industrial  concern,  aa  iron 
works,  locomotlTe  works,  waterworks." 

In  tbe  case  of  So.  St  Joe  Land  C!o.  t.  Pitt, 
114  Mo.  136,  21  S.  W.  449,  the  Supreme  Court 
of  Missouri  construed  the  word  "works"  aa 
meaning  an  establisbment  for  manufactur- 
ing, or  for  performing  Industrial  labor  of  any 
sort  and  including  the  building,  machinery, 
etc.,  nsed  in  tbe  required  operation.  The 
Supreme  (^urt  of  Massachusetts,  in  the  case 
of  CJonroy  v.  Inhabitants  of  Clinton,  158 
Mass.  318,  33  N.  E.  625,  construed  the  word 
"works"  to  mean  an  establisbment  for  mana- 
facturlng  or  for  performing  industrial  labors. 
The  Supreme  Court  of  Pennsylvania  In  Re 
Fardee'a  Appeal,  100  Pa.  408,  construed  the 
word  "works"  to  have  a  definite  signiflcatlon, 
meaning  a  business  of  permanent  character, 
as  opposed  to  temporary  employment  We 
are  constrained  to  hold  that  the  term  "engi- 
neering works,"  as  used  in  section  2  of  the 
act  refers  to  eetabiishments  or  placea  at 
business  where  engineering  work  Is  carried 
on,  and  does  not  include  or  refer  to  work  of 
an  engineer  on  a  public  highway. 

[I]  This  section  of  tbe  act  also  provides  If 
there  be  or  arise  any  basardous  occnpatioB 
other  than  those  enumerated  it  shall  come  un- 
der the  act  It  is  urged  that  work  on  tbe  state 
highway  is  a  basardous  oorupatlon  and  la 
Included  nnder  tbis  provision  of  the  section. 
This  language  must  be  construed,  nnder  tbe 
rule  of  ejusdem  generis,  with  that  more  par^ 
ticnlarly  described  by  the  preceding  words  of 
the  context  General  words  do  not  explain 
or  amplify  particular  terms  preceding  them, 
but  are  themselves  restricted  snd  explained 
by  the  particular  terms.  This  general  lan- 
guage must  be  construed  to  Include  employ- 
ments of  the  same  general  diaracter,  but  mot 
embracing  every  species  of  employment  ia 
which  tbe  servioes  of  others  may  be  render- 
ed.   K.  O.  Sa  Ry.  Oa  v.  Relnman,  162  Pac. 
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726  i  30  Cyc.  1119;  State  ex  rel.  t.  Gordon, 
268  Mo.  321. 188  S.  W.  88 ;  Black  ▼.  Common- 
wealth, 171  Ky.  280,  188  S.  W.  362;  Zucarro 
V.  State  (Tex.  Cr.)  197  S.  W.  982,  I*  B.  A. 
1918B,  354. 

The  case  of  Board  of  Com'rs  v.  Barr,  173 
Pac.  206,  is  relied  upon,  but  is  not  in  point. 
In  that  case  Barr  was  engaged  in  doing 
blasting  work  on  the  state  highway,  .but  the 
question  presented  was  not  whether  that  was 
hazardous  employment,  but  whether  he  was 
an  employe  of  the  county. 

The  Judgment  of  the  commission  is  revers- 
ed and  the  cause  remanded,  with  directions 
to  dismiss  the  petltliw. 

SHABP,  HARBISON,  PITOHTOBD, 
JOHNSON,  and  McNBIUL,  33.,  concur. 

KANE,  J.,  dlssenta. 

BAINEY  and  HIGGINS.  JJ^  not  partici- 
pating. 


075  OM.  Ul) 

PBIYETT  «t  aL  T.  BENTIB  et  aL   (Na  9220.) 
(Supreme  Court  of  Oklahoma.    July  22,  1919.) 

(BvlMnu  iy  ihe  Court) 
AixoTMXNTS  TO  Indians— Descent, 

Affirmed  on  the  authority  of  Thompson  t. 
OomeiiuB,  53  Okl.  85,  155  Pac  602;  Hughes 
T.  Bell,  65  Okl.  555,  155  Pac.  604;  Jefeeraon 
T.  Cook,  53  Okl.  272,  155  Pac  852 ;  McDonald 
▼.  Balston,  166  Pac  405 ;  Mofler  ▼.  Jones,  169 
Pac  662. 

Error  from  District  Court,  Okmulgee 
County;  Ernest  B.  Hughes,  Judge. 

Proceedings  between  C.  R.  Privett  and  an- 
other and  Tena  Bentie  and  others.  A  deter- 
mination adverse  to  the  former  was  rendered, 
and  they  bring  error.    Affirmed. 

George  T.  Brown,  of  Tulsa,  for  plalnttfTs 
in  error. 

Vernor  &  Vemor,  of  Muskogee,  for  defend- 
ants in  error. 

KANE,  J.  This  action  Involves  the  devolu- 
tion of  the  allotment  of  Bessie  Carter,  de- 
ceased, a  citizen  of  the  Creek  Nation,  who 


died  after  statehood,  leaving  surviving  her, 
her  father,  a  Cherokee  freedman  and  non- 
citizen  of  the  Greek  Nation,  and  several 
brothers  and  sisters  and  nephews  and  nieces 
who  were  citizens  of  the  Creek  Nation. 

The  only  question  presented  for  review  la 
stated  by  counsel  for  plaintiff  in  error  in 
their  brief  as  follows : 

"Whether  or  not  the.  lands  in  question,  upon 
the  death  of  Bessie  Garter,  the  allottee,  in  the 
month  of  July,  1911,  descended  to  the  Chero- 
kee freedman  father.  Nelson  Carter,  or  to  the 
Creek  Freedman  brothers  and  sisters  and  their 
descendants." 

Ttiat  the  estate  descended  according  to  the 
laws  of  descent  and  distribution  of  the  state 
of  Oklahoma  was  definitely  settled  In  the 
case  of  Jefferson  v.  Cook,  63  Okl.  272,  166 
Pac.  852 ;  Same  v.  Fink,  247  U.  S.  288, 38  Sup. 
Ct.  616,  62  I*  Ed.  U17. 

The  case  then  turns  on  whether  the  first 
proviso  In  section  6  of  the  Supplemental 
Creek  Agreement  (Act  June  30,  1902,  c  1323. 
32  Stat  601),  which  provides  that  only  citi- 
zens of  the  Creek  Nation  or  their  Creek  de- 
scendants shall  inherit  lands  of  the  Creek 
Nation,  qualifies  the  Oklahoma  law  as  It  was 
held  to  qualify  the  laws  of  Arkansas,  In 
Washington  v.  Miller,  235  U.  S.  422,  35  Sup. 
Ct  U9,  59  L.  Ed.  295.  This  question  has 
been  decided  adversdy  to  the  contention  of 
counsel  for  plaintiff  in  error  in  the  following 
cases:    Thompson  v.  Cornelius,  63  Okl.  85, 

155  Pac  602;  Hughes  v.  Bell,  55  Okl.  555, 
166  Pac  604 ;  Jefferson  v.  Cook,  68  Okl.  272, 

156  Pac  862;  McDonald  v.  Balston,  166  Pac. 
405;  Moffer  t.  Jones,  169  Pac.  652. 

Counsel  concedes  that  the  Judgment  of  the 
court  below  must  be  affirmed  upon  the  au- 
thority of  these  cases  unless  he  can  so  thor- 
oughly present  the  proposition  of  law  In- 
volved that  the  court  will  be  persuaded  to 
adopt  his  viewpoint  and  recede  from  its  pre- 
vious position. 

As,  aft^  reading  coimsel's  brief,  we  are 
still  unconvinced  that  the  opinions  in  the 
foregoing  cases  are  wrong,  it  follows  that  the 
Judgment  rendered  herein,  wlildi  follows 
them,  must  be  affirmed. 

SHABP.    JOHNSON,    HARBISON^    and 
McNeill,  JJ,,  concur. 
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Petition  of  BSEBDINO  et  «L 
(Sopreme  Cout  of  OkkUyoma. 


CNo.  10589.) 
Jttl7  ISk  1919.) 


(St/Uclhi*  iy  the  Court.) 

1.  Coukra  «=»114^Nuno  Pbo  Tuno  Obdebs 
— Cruonal  And  Civil  Pbocekdinob. 

The  powers  of  the  different  courts  of  this 
state  to  amend  imperfect  records  to  speak  the 
troth,  by  orders  nunc  pro  tunc,  extends  to 
criminal  as  well  as  to  civil  proceedings. 

2.  OouBTB  «s>ll^^NuNC  Pbo  Tuho  Obdebs 
— "Pendiro"  Cbivinai.  Cases. 

A  criminal  case  is  "pending"  in  the  sense 
that  the  court  may  correct  its  records  by  or- 
ders nunc  pro  tunc  at  any  time  until  the  judg- 
ment is  fully  satisfied. 

lEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pending.] 

8.  CouBTs  «=>114— Eeview— Nunc  Pbo  Tunc 
Obdebs— Nature  of  PBOCEEoinos. 
Applications  for  nunc  pro  tunc  orders  and 
orders  nunc  pro  tunc  are  not  proceedings  sep- 
arate and  distinct  from  original  actions,  but 
are  merely  auxiliary  to  some  action  pending, 
and  when  appealed  from,  should  be  appealed  as 
a  part  «f  that  action. 

4.  CBuaNAi,  Law  «s>102S(3)— Affeai.  and 
Bbbob  — RxruBAX  to  Vaoatk  Ndno  Pbo 
TVRO  Oboxb. 

Where  a  county  court  has  made  an  order 
none  pro  tunc  showing  that  court  was  opened 
on  a  certain  day  and  adjonmed  to  a  certain  day, 
and  parties  who  have  criminal  cases  pending  de- 
sire to  attack  said  order,  it  may  be  attacked  by 
filing  a  motion  in  each  particular  case,  asking 
to  have  said  order  none  pro  tunc  set  adlde,  and 
if  after  doing  so,  and  they  desire  to  appeal 
from  the  order  of  the  court  refuging  to  set  aside 
said  order  nunc  pro  tunc,  the  appeal  must  be 
brought  to  the  appellate  court  bx  the  original 
action,  in  which  they  are  interested,  and  not  as 
a  separate  and  independent  proceeding. 

5.  CBmiNAi.  Law  «=»1131(4>— Apfeal  and 
Bbbob— Nrwo  Pbo  Txotc  Obdebs— Dishiss- 
Ai.  or  Appxai,. 

Where  an  appeal  is  taken  to  this  ooort 
from  an  order  of  court  overrnling  such  a  mo- 
tion, filed  as  a  separate  and  independent  pro- 
ceeding, and  no  one  is  made  a  party  defendant 
to  said  motion,  and  the  same  was  not  filed  in 
any  action  pending,  the  appeal  wUl  be  dismissed. 

Owen,  O.  J.,  and  Harrison  and  Pitchford, 
JJ.,  dissenting. 

Appeal  from  County  Court,  Nowata  Coun- 
ty; B.  M.  Godfrey,  Judge. 

Petition  by  John  H.  Breeding  and  another 
to  vacate  a  nunc  pro  tunc  order.  Petition 
was  denied,  and  they  appeal.  Appeal  dis- 
missed. 

Kathryn  Van  Lenven,  of  Oklahoma  City, 
and  Bert  Van  Leuven,  of  CoffeyvUle,  Kan., 
for  appellantB. 

McNBILL,  J.  This  proceeding  bad  its  ori- 
gin In  the  county  court  of  Nowata  county  by 


PETITION  OF  BREEDINO 
<1M  P.) 

the  county  att<H:ney  muking  an  application 
for  a  nunc  pro  tunc  order  to  make  tbe  rec- 
ords afflrmattrely  show  that  the  county  court 
was  opened  on  tbe  Ist  day  of  July,  1918,  and 
adjourned  until  the  4th  day  of  September, 
1918.  The  application  was  filed  on  the  9tta 
day  of  April,  1919,  and  on  tbe  same  day  tlie 
court  made  an  order  nunc  pro  tunc  to  supply 
the  records  in  the  county  court,  and  to  bare 
the  records  show  that  the  court  had  <^>eDed  da 
the  1st  day  of  July,  1918,  and  adjourned  un- 
til the  4th  day  of  September,  1918.  It  ap- 
pears from  the  record  that  Frank  Souva  and 
John  H.  Breeding  each  had  criminal  cases 
pending  against  them  In  the  county  court  of 
Nowata  county  at  the  time,  and  each  were 
convicted  during  the  month  of  September, 
1918^  and  sentenced  to  serve  a  certain  time 
in  tbe  county  Jail  and  to  pay  a  fine. 

From  said  Judgment  they  gave  notice  of 
appeal,  but  the  appeals  were  never  perfected. 
A  commitment  was  Issued  In  their  respective 
cases  March  23, 1919,  and  they  were  Incarcer- 
ated to  serve  their  sentence.  While  incar- 
cerated they  Instituted  habeas  corpus  pro- 
ceedings, and  tbe  writs  were  denied.  Th^ 
allege  tbe  court  denied  their  writ  of  habeas 
corpus  for  the  reason  that  landing  the  habeas 
corpus  proceedings  the  order  nunc  pro  tunc 
had  been  ente;ed. 

On  the  10th  day  of  April,  1919,  they  filed  a 
motion  or  proceeding  in  the  county  court  en- 
titled "In  the  Matter  of  the  Nunc  Pro  Tunc 
Entered  on  April  9,  1919,  as  to  Convention 
of  July,  1918,  Term  of  Said  Court"  In  said 
motion  or  petition  they  set  out  the  proceed- 
ings as  above  related  and  ask  to  have  tbe 
nunc  pro  tunc  order  set  aside.  Tbe  county 
court  heard  evidence  on  said  motion  and  re- 
fused to  set  aside  said  order.  The  plalntUTs 
filed  their  case-made  here,  and  made  the  ' 
same  a  basis  for  an  application  for  writ  of 
habeas  corpus,  and  application  for  writ  of 
prohibition,  and  as  an  aiHieal  from  the  or- 
der of  the  county  court  refusing  to  set  aside 
the  order  nunc  pro  tunc  The  application  for 
writ  of  habeas  corpus  having  been  denied  by 
tbe  court,  and,  the  court  having  refused  to 
issue  alternative  writ  of  prohibition,  the  case 
Is  now  before  the  court  upon  tbe  proceed- 
ings as  an  appeal. 

As  to  tbe  kind  and  character  of  proceed- 
ings that  were  attempted  In  the  county  court 
we  are  unable  to  say.  This  appears  to  be  a 
motion  or  petition  filed  in  the  court,  not  in 
any  particular  case,  but  a  motion  entitled  as 
above  to  set  aside  an  order  nunc  pro  tunct 
and  filed  as  an  Independent  action.  Tbe  coun- 
ty court  has  Jurisdiction  of  probate  matters 
and  certain  civil  and  criminal  cases.  Sec- 
tion 1820  provides  for  appeals  In  probate 
cases.  Section  1819  provides  for  appeals 
from  Judgments  of  the  county  court  in  civil  , 
and  criminal  cases.  This'  proceeding  does 
not  attempt  to  be  either  a  civil  or  a  criminal 
case  nor  a  probate  proceeding,  and  tberefora 
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dow  not  oeme  wltiUin  any  «f  said  provUdoiu 
of  the  •tatute& 

[1]  If  we  look  to  tbe  proceeding  appealed, 
tbe  flrat  queation  to  determine  is:  Have  the 
courts  of  this  state  power  and  aotbority  to 
enter  an  order  nunc  pro  tone  to  correct  tbe 
records  in  a  criminal  case?  Tbis  qnestion 
has  been  decided  in  the  affirmative  in  the 
case  of  Bx  parte  Howland.  8  Okl.  Cr.  R.  142, 
104  Pac.  927,  Ann.  Gas.  1912A,  840,  where  the 
court,  speaking  tliraiigh  Justice  Owen,  stated 
as  follows: 

"Where  a  defendant  1«  tried,  cooTicted,  and 
sentenced  to  imprisonment,  but  by  error  of  the 
derk  tbe  judgment  is  not  entered  on  the  rec- 
ords of  the  court,  the  error  maj  be  corrected  at 
an7  time  by  an  order  nunc  pro  tunc." 

[2]  The  court  also  in  tliat  case  settled  the 
question  of  when  a  criminal  case  is  pending 
and  stated  as  follows: 

"A  criminal  case  is  'pending'  In  tbe  sense 
that  a  court  may  correct  its  rfoords  until  the 
judgment  is  fully  satisfied." 

So  under  the  rule  adopted  In  that  case,  if 
the  defendants  had  not  fully  satisfied  their 
Judgment,  their  respective  cases  were  still 
"pending"  at  the  time  of  making  the  order 
nunc  pro  tunc  in  the  county  court 

It  is  also  well  settled  that  an  appeal  will 
lie  from  an  order  of  court  entering  a  nunc 
pro  tunc  order. 

[3]  The  rule  appears  equally  well  settled 
tliat  an  appeal  from  an  order  nunc  pro  tunc 
Is  an  auxiliary  proceeding  to  some  action 
pending.  As  was  said  in  the  case  of  Harris 
V.  Tomllnson.  130  Ind.  429,  SO  N.  B.  215,  the 
court  stated  as  follows: 

"Proceedings  to  amend  bills  of  exemptions, 
like  other  applieatrons  for  nunc  pro  tunc  or- 
ders, are  not  actions  separate  and  distinct  from 
the  original  aetion,  but  are  merely  auxiliary 
thereto,  and  should,  where  an  appeal  in  tbe 
main  action  is  pondinK,  be  brought  up  on  appeal 
as  a  part  of  that  action,  and  not  as  an  oriJEinal 
ease." 

Cases  holding  to  the  same  effect  are  as  fol- 
lows: Chenoweth  v.  Chenoweth  (Ind.  App.) 
IIB  N.  B.  758;  Pittsburgh,  C,  C.  &  St.  L. 
Co.  y.  Lamm,  CO  Ind.  App.  400, 110  N.  R  907 : 
Walker  v.  State,  102  Ind.  602,  1  N.  B.  856; 
Smith  V.  State,  71  Ind.  250. 

It  was  also  held  in  the  case  of  Tomllnson 
T.  Harris.  130  Ind.  339,  SO  N.  B.  217,  the 
court  stating: 

"Where  a  suit  is  instituted  to  correct  a  bill 
of  exceptlnns  or  other  record,  not  in  and  of  a 
pending  suit,  an  appeal  will  lie  as  in  other 
actions." 

[4, 11  But  in  tbe  instant  case  the  defend- 
ants each  have  a  suit  pending.  The  only 
case  that  we  bare  been  able  to  find,  and  none 


I  baa  been  called  to  onr  attentloD,  wbere  a 
I  separate  suit  was  institnted,  la  the  case  of 
I  Bunnels  v.  Kaylor,  95  Ind.  503,  and  in  that 
case  it  waa  held  that  the  order  nunc  pro 
[  tunc  was  merely  a  summary  or  auxiliary 
proceeding,  and  tbe  court  further  held,  if  it 
was  made  in  an  independent  action,  it  must 
,  be  made  in  behalf  of  one  of  the  parties  to 
the  suit,  and  all  the  other  parties  to  tbe  suit 
must  be  made  parties  to  said  proceeding.    By 
applying  the  same  rule,  if  Ehe  petitioners  d»- 
sire  to  institute  a  separate  and  dUtiuct  ac- 
tion, It  would  be  necessary  to  do  so  by  mak- 
lug  some  one  a  party  defendant.    This  they 
have  not  done.    The  petitioners  have  not  Hied 
this  motion  in  their  own  case  asking  to  have 
the  order  nunc  pro  tunc  set  aside. 

While  It  might  be  argued  that  the  nunc  pro 
tunc  order  was  not  filed  In  their  rest)ective 
cases,  but  was   a  general   order   correcting 
the  re<-ords  of  the  court  showing  that  court 
had  been  opened  and  adjourned,  it  might  al- 
so be  said  that  the  order  calling  a  grand 
Jury  Is  not  filed  in  any  particular  case,  Iwt 
is  a  part  of  the  records  of  the  court     If  a 
person  is  Interested  in  a  proceeding  pending 
in  court,  and  be  desires  to  attack  the  validity 
of  the  order  calling  the  grand  Jury,  he  will 
I  do  so  by  filing  a  motion  In  his  case  asking 
'  to  have  the  same  quashed  or  set  aside,  or  set 
forth  what  relief  he  desired.    If  the  court  re- 
j  fuses  to  do  this,  this  matter  may  be  revle\vc«i, 
biif  it  would  be  reviewed  in  his  case.     Ha 
could  not  attack  such  an  order  of  the  court 
by  filing  a  special  proceeding  or  motion,  not 
.  in  any  case,  hot  as  an  Independent  action. 

The  rule,  we  think.  Is  well  established  that 
the  entering  of  an  order  nunc  pro  tunc  and 
appealing  from  the  same  is  an  auxiliary  pro- 
ceeding to  some  case  pending,  and  when  the 
court  entered  an  order  nunc  pro  tunc  in  the 
case  at  bar,  the  proceeding  therein  became  an 
auxiliary  proceeding  to  tbe  cases  pending 
against  each  of  the  defendants  in  their  casies. 
If  they  desire  to  set  aside  said  order  ques- 
tioning the  validity  of  the  same,  they  must 
do  so  by  filing  some  motion  or  proceeding  in 
tlieir  respective  cases,  and  if  upon  a  hearing 
they  desire  to  appeal  from  the  order  of  the 
court  It  would  be  necessary  for  an  appeal  to 
be'  brought  up  In  their  re8i)ective  cases.  W'e 
know  of  no  proceeding  of  this  kind  or  diar- 
acter  that  has  ever  been  sustained,  and  wo 
know  of  no  authority  for  attacking  the  order 
nunc  pro  tunc  in  this  way  or  manner.  There 
is  no  such  a  proceeding  provided  by  statute. 
For  the  reasons  stated,  tbe  appeal  is  dlo- 
mlssed. 

KANB,  SHARP.  JOHNSON,  and  HIQ. 
OINS.  JJ.,  concur. 

OWB.\,  C.  J.,  and  HARBISON  and  PITCB> 
FORD,  JJ.,  dissent 
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DICKINSON  et  iL  t.  WHITAKBB.* 
(No.  084S.) 

(Snitreme  (3onrt  of  Oklahoma.    July  29,  1019.) 

(Byllabut  by  M«  Court.) 

1.  MASTEB   and   SXBTAIfT   «=>288(1),   288(1>— 
Injubt  to  Sebvant— Dkfbrses. 

Under  wction  6,  art.  23,  Oonstitntioii  of 
Oklahoma,  the  defenae  of  contribatory  negli- 
cence,  or  assumption  of  risk,  shall  in  all  cases 
whatsoever  be  a  question  of  fact,  and  shall  at 
all  times  he  left  to  the  jury. 

2.  Neouoeitcb    «=3l36(2)    —   Pbovinck    or 

COUBT  AND  JUBT. 

In  cnees  Involving  the  question  of  primary 
negligence,  Ihe  rule  is  now  settled  that  when 
a  given  state  of  facts  is  such  that  reasonable 
men  fairly  differ  upon  the  question  as  to  whether 
there  was  negligence  or  not,  the  determination 
of  the  matter  is  for  the  jury.  It  is  only  where 
the  facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them  that  the 
question  of  negligence  is  ever  considered  one 
of  law  for  the  court. 

8.  Masteb  and  Servant  4=9205(1)— Injubt 
TO  Sebvant— Care. 
The  mai^ter  is  bound  to  exercise  reasonable 
care  and  diligence  to  provide  reasonably  safe 
machinery,  tools,  and  appliances  with  which  to 
perform  the  work  required  of  him,  and  a  serv- 
ant has  the  right  to  assnme,  in  the  absence  of 
knowledge  to  the  contrary,  that  the  master  has 
discharged  this  duty,  and  hence  is  under  no  ob- 
ligation to  inspect  the  machinery  for  latent  de- 
fects. 

4.  Appkai,  and  Ersob  «=3l004(l)— Pkrsonai. 
In JVBT— Excessive  Dauaoes. 
It  would  be  impossible  to  recount  all  the 
factors  which  enter  into  the  common  and  gen- 
eral notions  of  what  is  fair  and  just  as  a  basis 
to  measure  the  damages  for  personal  injuries. 
There  can  be  no  absolute  standard  to  measure 
such  damages,  and  a  wide  latitude  of  discretion 
ia  necessarily  left  to  the  good  sense  and  discre- 
tion of  the  jury  which  fixps  the  award.  And  in 
an  action  for  personal  injury  a  verdict  will  not 
be  set  aside  for  excessive  damages  unless  it 
clearly  appears  that  the  jury  committed  some 
gross  and  palpable  error,  or  acted  under  some 
Improper  bias,  influence,  or  prejudice,  or  has 
totally  mistaken  the  rules  of  law  by  which  dam- 
ages are  regulated. 

6.  Trial  €=»23— Court  Reported— Duties. 

Section  1786,  Rev.  Laws  1910,  making  it  the 
duty  of  the  court  reporter  to  take  down  In 
shorthand  all  the  proceedings  upon  the  trial  of 
any  cause,  as  well  as  all  statements  of  counsel, 
the  witnesses,  or  the  court,  made  during  the 
trial  of  any  cause,  or  with  reference  to  any 
cause  pending  for  trial,  when  required  by  a 
party  or  at'torney  interested  therein,  does  not 
contemplate  that  the  entire  argument  of  coun- 
sel to  tbo  jury  shall  be  taken  down,  but  applies 
to  all  statements  which  counsel  have  a  right  to 
have  taken  down  concerning  the  cause-  which 
Aight  properly  be  made  a  part  of  the  case- 
made  for  appeal  or  proceedings  in  error. 
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6.  Apfeal  and  Ebbob  «=>11T0(1)— Retiew— 
HABia.Ea8  Bbbob. 
The  court  in  every  stage  of  action  must  dis- 
regard any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party,  and  no  Jodg^ 
ment  shall  be  reversed  or  affected  by  reason  of 
such  error  or  defect. 

Error  from  District  Court,  Beckbam  Coon- 
ty;  T.  P.  Clay,  Judge. 

Actton  by  W.  B.  Whitaker  against  Jacob 
M.  Dickinson,  as  receiver  of  the  Chicago, 
Rock  Island  ft  Pacific  Railway  Company,  a 
corporation,  and  tlie  Chicago,  Rode  Island  ft 
Pacific  Railway  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendants  bring 
error.   Affirmed. 

R.  J.  Roberts  and  O.  O.  Blake,  both  of 
EI  Reno,  W.  H.  Moore,  of  McAlester,  J.  B. 
Du  Mars,  of  Bl  Reno,  and  Hendrlz  &  Tracy, 
of  Sayre.  for  plaintllTs  in  error. 

Ledbetter,  Stuart  &  Bell,  of  Oklahoma  City, 
for  defendant  In  error. 

FITCBFORD,  J.  The  defendant  in  error 
herein,  plaintiff  below,  brought  this  action  In 
the  district  court  of  Beckham  county,  June 
24,  1910;  against  the  plaintiff  in  error  herein, 
defendant  below.  The  parties  will  be  des- 
ignated as  they  appeared  In  the  trial  court 
The  plaintiff  alleged  that  on  or  about  the 
8d  day  of  May,  191S,  be  was  in  tbe  employ  of 
the  defendant  In  a  machine  shop  at  Chicka- 
saw, Okl.;  that  by  virtue  of  his  employment 
it  became  his  duty,  under  the  direction  of 
tbe  foreman  of  the  defendant,  to  lift,  or  hare 
lifted,  a  belt  cone  or  pulley,  weighing  920 
pounds,  from  tbe  wheel  lathe  wherq  it  was 
resting,  for  the  purpose  of  taking  measure- 
ments of  some  gearing  connected  therewith, 
in  order  to  diecfc  up  a  blueprint;  that  while 
lowering  said  pulley  or  ctme  to  its  place  after 
it  had  been  lifted  with  a  chain  block  and 
pulley,  and  while  the  cone  or  pulley  was  be- 
ing lowered  back  to  its  place  on  the  wheel 
lathe,  the  chain  supporting  the  cone  or  pulley 
broke  and  caused  the  cone  to  fall  on  the 
plalntlfTs  right  hand,  resulting  in  serious  and 
permanent  Injuries  to  his  right  hand;  that 
in  order  to  lift  the  cone  so  that  the  measure- 
ments could  be  taken,  a  chain  was  furnished 
plaintiff  by  the  defendant  for  that  purpose; 
that  the  chain  so  furnished  was  defective  and 
weak  and  not  of  sufficient  strength  to  sup- 
port and  bandle  the  cone;  and  that  the  weak 
and  defective  condition  of  the  dialn  was 
known  to  the  defendant,  or  should  have  been 
known  by  the  use  of  ordinary  care  on  its 
part.  The  plaintiff  further  alleges  that  the 
defendant  was  negligent  in  furnishing  an 
Incompetent  and  negligent  negro  to  bandle 
the  pulley  and  chain  and  to  lower  the  cone; 
tliat  by  reason  of  the  cone  falling  on  the  hand 
of  plaintiff  the  second  and  third  fingers  of  his 
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ligbt  hand  were  broken  and  masbed  and 
crushed  In  several  places;  the  fingers  were 
rendered  stiff  and  drawn  bo  that  they  cannot 
be  stretched  out  and  used  as  formerly;  the 
tendons  on  the  second  finger  were  severed, 
and  that  this  finger  will  not  open  nor  fold 
np;  the  knnckle  on  the  second  finger  was 
pressed  down  and  caused  to  push  through  the 
palm  of  the  right  hand,  which  hand  Is  so 
crushed  and  mashed  that  It  never  will  per- 
mit this  plaintiff  to  do  mechanical  work  with 
his  right  hand  or  fingers  as  formerly;  that 
the  said  hand  and  fingers  are  permanently 
injured  and  scarred  and  deformed;  that  the 
circulation  In  the  fingers  and  band  is  bed; 
and  that  the  plaintiff  has  suffered  great  pain 
and  discomfort  on  account  of  the  Injuries  so 
received,  and  will  continue  to  suffer  for  the 
rest  of  his  life.  At  the  time  of  the  Injuries 
the  plaintiff  was  34  years  of  age,  in  good 
health,  was  a  skilled  medianic  and  machinist, 
and  was  able  to  earn  as  much  as  $148  per 
month.  On  account  of  the  said  injuries  be 
was  permanently  disabled  from  work  for 
12  months,  will  never  be  able  to  do  the  work 
that  he  did  before  the  injuries,  and  will  never 
be  able  to  earn  as  much  wages  by  SO  per  cent, 
as  he  was  earning  before  the  injuries.  On 
account  of  the  injuries,  plaintiff  alleys  that 
he  was  damaged  in  the  sum  of  $20,000. 

In  Its  answer,  the  defendant  alleged  that 
at  the  time  of  the  accident  complained  of 
the  defendant  was  an  interstate  common  car- 
rier, and  the  plaintiff  was  engaged  in  the 
repair  of  the  instrumentalities  used  in  inter- 
state commerce,  by  reason  of  which  fact  the 
rights  of  the  parties  hereto  are  determined 
and  fixed  by  the  federal  Employers'  Liability 
Act  (Act  Cong.  April  22,  1908,  c  149,  35  Stat. 
66  [U.  S.  Comp.  St  §{  8657-8665])  ;  that  at 
the  time  the  plaintiff  entered  the  employment 
of  the  defendant  he  was  an  experienced  man 
'skilled  in  the  line  of  his  work,  and  knew  and 
'appreciated  all  of  the  risks  attendant  upon  the 
work  of  a  machinist,  in  which  employment  be 
was  engaged  at  the  time  of  the  alleged  acci- 
dent; that  plaintiff  voluntarily  entered  the 
services  of  ttiis  defendant  as  a  machinist,  and 
the  risk  and  hazard  of  the  said  service  at  the 
time  of  the  accident  were  not  other  or  differ- 
ent from  those  at  the  time  the  plaintiff  volun- 
tarily Mitered  the  employment  of  the  defend- 
ant; that  he  knew  and  appreciated  all  of  the 
natural  and  ordinary  risks  incident  to  the 
service  in  which  he  was  employed,  and  in 
which  he  was  connected  at  the  time  of  the  ac- 
cident ;  that  the  injuries  complained  of  were 
directly  due  to  and  proximately  caused  by  the 
natural  risks  and  hazards  Incident  to  the  serv- 
ice in  which  the  plaintiff  was  employed,  and 
in  which  he  was  at  the  time  of  the  accident 
engaged,  and  were  assumed  by  him  at  the 
time  of  his  entrance  upon  the  employment 
The  defendant  farther  alleges  that  the  plaln- 
tlfTs  injuries  were  directly  due  to  and  caused 
by  his  own  contributory  negligence  in  his  fail- 
ure to  select  a  sufiQdently  strong  and  perfect 


chain  to  raise  and  lower  the  cone  whlcb  be 
was  measuring  at  the  time  of  the  aoddent. 
and  in  failing  to  properly  Inspect  and  exam- 
ine the  chain  wliich  he  selected  for  use,  and 
in  failing  to  ascertain  whether  or  not  the 
chain  was,  in  fact,  weak  and  defective,  as 
alleged,  while  he  was  making  said  exami- 
nation and  inspection  of  the  same  prior  to  its 
use  in  raising  and  lowering  the  cone. 

The  cause  being  submitted,  the  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for 
$15,000,  which  was  afterwards  reduced  by 
the  court  and  a  judgment  entered  Qiereon  for 
the  sum  of  $10,000,  from  which  judgment  the 
defendant  appeals  and  discusses  the  following 
specifications  of  error:  (1)  That  defendant's 
motion  for  an  instructed  verdict  should  have 
been  sustained ;  (2)  that  there  was  no  doty 
on  the  part  of  the  defendant  to  inspect  the 
chain  which  the  plaintiff  used;  (3)  that  the 
jury  failed  to  follow  the  law  of  the  case  as 
given  in  instruction  No.  8 ;  (4)  that  the  jury 
was  misled  by  instructions  Noe.  6  and  9  ^ven 
by  the  court;  (5)  that  the  damages  assessed 
were  excessive;  (6)  that  it  was  error  for 
the  court  to  refuse  to  require  the  court  re- 
porter to  take  down  the  argument  of  counsel 
for  plaintiff  upon  the  request  of  defendant 

There  is  an  allegation  In  the  answer  that 
the  defendant  was  an  Interstate  carrier,  and 
that  the  plaintiff  at  the  time  of  the  injury 
complained  of  was  engaged  in  the  repair  of  in- 
struments used  in  interstate  commerce,  and 
therefore  the  rights  of  the  parties  are  to  be 
determined  and  fixed  by  the  federal  Employ- 
ers' Liability  Act  This  cause,  however,  ap- 
pears to  have  been  tried  In  the  lower  court  as 
one  arising  purely  under  state  law.  It  is  not 
necessary  that  the  pleadings  refer  especially 
to  the  federal  act,  supra,  provided  they  show 
an  action  under  said  act  Under  the  plead- 
ings and  the  evidence,  we  are  of  the  opinion 
that  the  cause  was  properly  tried  under  the 
state  law. 

The  errors  alleged  in  first,  second,  third, 
and  fourth  assignments  may  be  considered  to- 
gether. At)  the  conclusion  of  plaintiff's  erl- 
dence,  the  defendant  requested  the  court  to 
give  the  jury  the  following  peremptory  In- 
struction: 

"Comes  now  the  defendant,  at  the  close  of 
all  the  testimony,  and  moves  the  court  to  in- 
struct the  jury  to  return  a  verdict  in  its  favor 
for  the  reason  that  the  proof,  together  with  all 
reasonable  inferences  to  be  drawn  therefrom, 
fails  to  establish  a  cause  of  action  in  favor  «C 
the  plaintiS  and  against  the  defendant." 

The  court  overruled  this  motion,  and  npon 
the  conclusion  of  all  the  evidence  defendant 
requested  the  following  instruction: 

"Yon  are  Instructed  that  if  yon  find  mder 
the  evidence  in  this  case  that  the  plaintiff  pro- 
cared  '  said  chain  which  he  was  using  at  the 
time  of  the  accident  from  the  place  where  he 
kept  it,  and  after  making  said  sdection  used 
the  same,  without  any  specific  order  ot  corn- 


Digitized  by 


Google 


OM.)  DICKINSON  v 

(181 

mand  to  do  lo  by  any  superior  officer  or  fore- 
man, yon  are  inetracted  that  he  asanmed  the 
riaks  of  any  defects  which  said  chain  bad  at 
that  time,  and  cannot  recover  in  this  acticm  for 
•ny  injaries  caaaed  thereby." 

The  coart  refused  fbls  instruction  and  gave 
Instructions  Noa.  8  and  9,  as  follows : 

No.  8:  "Ton  are  instructed  that  when  the 
plaintiff  selected  the  chain  which  he  was  usinx 
at  the  time  of  the  accident,  he  was  charged  In 
law  with  the  assamption  of  the  ris1(  of  the  in- 
jury by  reason  of  all  defects  therein  that  were 
open  and  obvious  to  a  man  of  ordinary  pru- 
dence in  a  Uke  situation ;  therefore,  if  you  find 
that  said  injuries  received  by  him,  if  any,  were 
directly  caused  by  risks  from  said  obvious  de- 
fects of  said  chain,  if  any,  you  are  instructed 
the  plaintiff  is  not  entitled  to  recover  any  damag- 
es because  of  injuries  caused  thereby." 

No.  9:  "Now,  bearing  in  mind  the  above  and 
foregoing  definitions  and  instmctlonB,  if  you 
find  from  the  evidence  that  plaintiff's  Injuries 
were  brought  abont  by  reason  of  his  own  negli- 
gence, or  that  his  negligence  in  any  degree  con- 
tributed to  the  injury  complained  of,  yon  must 
find  for  the  defendant  and  your  verdict  must  be 
for  the  defendant  And  if  you  find  that  plain- 
tiffs injuries  wers  brought  about  by  reason  of 
any  risk  which  he  assumed  as  the  ordinary  risk 
incident  to  his  employment,  your  verdict  must 
likewise  be  for  the  defendant" 

The  defendant  strenuously  contends  that, 
taking  instructions  Nos.  8  and  9  in  connec- 
tion with  defendant's  instruction  No.  1  and 
the  peremptory  instruction  requested  by  the 
defendant,  the  court  committed  error  in  not 
directing  the  jury  to  return  a  verdict  In  favor 
of  the  defendant 

The  evidence  shows  that  the  plaintiff  was 
in  the  employ  of  the  defendant  In  the  ca- 
pacity of  machinist  His  duty  was  to  repair 
machinety,  locomotives,  and  car  machinery, 
and  make  new  parts  for  them.  On  the  day 
Of  ttie  Injury  he  was  measuring  or  checking 
np  a  blueprint,  and  It  became  necessary  to 
Hft  the  cone.  The  machinery  employed  for 
this  purposfe  consisted  of  a  chain  and  block 
fastened  to  a  beam  above.  By  polling  on 
one  dialn  the  pulleys  are  moved;  usually 
one  man  being  able  to  lift  several  tons.  On 
this  occasion  the  plaintiff  was  provided  with 
an  assistant  by  the  foreman.  In  order  to 
lift  the  cone  out  of  the  machine,  it  was  nec- 
essary to  put  a  chain  around  it.  There  was 
no  dialn  especially  provided  for  that  purpose. 
The  chain  used  by  the  plaintiff  was  one  taken 
off  a  chain  and  block  which  had  been  used 
for  lifting  purposes.  Plaintiff  had  the  chain 
in  his  locker;  It  being  20  or  25  feet  long,  com- 
posed of  links  of  1  ^  Inches.  After  the  chain 
was  adjusted  the  helper  raised  the  cone,  aft- 
er which  the  plaintiff  proceeded  to  do  the 
measuring  required.  The  chain  used  on  this 
occasion  had  been  tested  In  Chicago,  and  was 
marked  as  capable  of  lifting  2,000  pounds. 
It  had  never  been  tested  at  Cbickasha,  and 
the, defendant  had  no  way  of  testing  chains 
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at  the  Chic&asha  shops.  The  chain  used  had 
been  in  the  possession  of  the  plaintiff  for 
some  time,  being  kept  in  his  locker  on  the 
wall.  Others  used  it  but  the  plaintiff  took 
care  of  It  himself  In  order  not  to  waste  time 
looking  for  it  He  had  particular  charge  of 
the  chain  and  claimed  it  as  his  own.  Aft- 
er the  cone  had  been  raised,  the  same  re- 
mained suspended  for  about  one  hour  while 
the  measurements  were  being  taken.  The 
general  foreman  was  then  sent  for,  who  came 
and  looked  at  the  work  done  by  the  plaintiff. 
The  foreman  had  every  opportunity  of  see- 
ing the  chain.  After  completing  the  meas- 
nrements  the  helper  was  ordered  to  lower 
the  cone.  As  be  took  bold  of  the  chain  he 
gave  it  a  whirl.  Plaintiff  steadied  the  cone 
with  one  band  on  the  pulley;  there  appeared 
to  be  some  Jerking.  Plaintiff  looked  up  to  see 
what  the  helper  was  doing,  and  as  he  did  so 
the  chain  broke  and  the  cone  fell  on  his  right 
hand.  The  helper  at  the  time  was  not  look- 
ing at  his  work;  he  was  talldng  to,  or  yelling 
at,  somebody  standing  in  the  shop.  As  the 
cone  came  down  It  came  with  Jerks. 

[1]  The  theory  of  the  defendant  Is  that  the 
evidence  Is  uncontradlcaed  as  to  the  contrib- 
utory negUgenoe  of  the  plaintiff  and  the 
assumption  of  risk  on  his  part  and  that 
where  this  Is  true  it  then  becomes  a  question 
of  law  and  not  of  ta.ct  Section  6,  art  23, 
Constitution  of  Oklahoma,  is  as  follows : 

"The  defense  of  contributory  negligence  or 
of  assumption  of  risk  shall,  in  all  cases  what- 
soever, be  a  question  of  fact  and  shall,  at  all 
times,  be  left  to  the  jury." 

There  seems  to  be  no  ambiguity  In  this 
section  of  the  Constitution,  and  certainly  the 
defendant  could  not  say  that  the  instructions 
given  by  the  court  were  not  favorable  to  the 
defendant  The  Jury  were  instructed  spe- 
cifically that  If  they  believed  plaintiff's  in- 
juries were  brought  about  by  reason  of  his 
own  negligence,  or  that  the  plaintiff's  inja- 
ries were  brought  by  reason  of  any  risk  which 
he  assumed  as  an  ordinary  risk  Incident  to 
his  employment,  their  verdict  should  be  for 
the  defendant  Defendant  was  not  entitled 
to  Instruction  No.  1  refused  by  the  court 

[2]  We  And  the  plaintiff  was  Instructed  to 
do  certain  work.  In  doing  this  work  it  was 
necessary  for  him  to  use  a  chain.  The  clmin 
delivered  to  him  by  the  defendant  was, sup- 
posed to  have  been  tested  in  Chicago,  and 
plaintiff  and  otherb  who  had  occasion  to  use 
the  chain  had  every  reason  for  believing  that 
the  same  had  been  properly  tested,  and  that 
it  was  capable  of  lifting  2,000  pounds.  The 
defendant  contends  that  the  plaintiff  assumed 
the  risk  of  any  defects  which  the  chain  had 
at  the  time.  We  are  unable  to  see  upon  what 
theory.  How  was  the  plaintiff  to  make  the 
test?  Would  he  have  been  required  to  take 
the  chain,  which  was.  20  or  25  feet  In  length, 
composed  of  links  of  1^  Inches,  and  examine' 
each  link  carefully  before  attempting  to  use- 
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It?  Even  If  be  had  made  this  minute  Inspec- 
tion, there  Is  nothing  In  the  evidence  to  show 
that  any  defect  could  hare  been  discovered. 
All  that  we  can  know  as  to  a  method  for  test- 
ing the  strength  of  the  chain  was  by  some  pro- 
cess at  Chlcaga  The  evidence  is  to  the  effect 
that  the  defendant  had  no  means  of  mailing 
the  test  at  Cblcicasha. 

We  have  examined  the  authorities  cited  by 
the  defendant,  as  well  as  others,  and  have 
been  unable  to  find  a  single  authority  making 
It  the  duty  of  the  trial  court,  under  evidence 
such  as  that  In  the  instant  case,  to  instruct 
the  Jury  to  return  a  verdict  for  the  defendant. 
In  M..  K.  &  T.  Ry.  Co.  v.  Shepherd,  20  OkL 
626,  95  I'ac.  243.  Dunn,  J.,  deUverlng  the  opin- 
ion of  the  court,  said: 

"In  caRes  involving  the  question  of  negligence, 
the  rule  is  now  SPttlrd  that:  'When  a  given 
state  of  facts  is  such  that  reasonable  men  may 
fairly  differ  apon  the  question  as  to  whether 
there  was  negligrnce  or  not,  the  drtermination 
of  the  matter  is  for  the  jury.  It  is  only  where 
the  facts  are  luob  that  all  reasonable  men  must 
draw  the  same  conclusion  from  thrm  that  the 
question  of  negligence  is  ever  considered  one 
of  law  for  the  court.' " 

To  the  same  effect  see  St  L.  &  S.  F.  Ry.  Co. 
T.  Ix)ftls,  25  Okl.  406,  106  Pac.  824.  In  Fred- 
erick Cotton  Mill  &  Mfg.  Co.  V.  Traver,  36 
Okl.  717,  129  Pac.  747,  the  rule  is  stated  as 
follows: 

"The  defense  of  contributory  negligence  under 
section  6,  art  23,  of  the  Constitudon,  being 
made  a  question  of  fact  to  be  determined  by  the 
jury,  it  is  the  duty  of  the  court  in  such  cases, 
where  an  instruction  on  this  theory  is  ask- 
ed, to  instruct  the  jury  that  one  who  has  negli- 
gently contributed  to  his  own  injury  cannot 
recover,  snd  a  refusal  to  give  snch  instruction 
when  asked  is  error." 

In26Cyc.ll77,  Itteaaid: 

"While  a  servant  does  not  assnme  the  ex- 
traordinary and  unusual  risk  of  the  employment, 
the  mie  is  well  settled,  both  in  England  and 
in  this  country,  that  on  accepting  employment 
be  does  assume  all  the  ordinary  and  usual  risk 
and  perils  im-ident  thereto,  whether  it  be  dan- 
gerous or  otherwise,  and  also  of  risk  which  he 
knows,  or  may  In  the  exercise  of  reasonable 
care  know,  to  exist  unless  there  is  some  agree- 
ment to  the  contrary.  He  does  not  however, 
assume  such  risks  as  are  created  by  the  mas- 
ter's ncgligonce,  or  such  as  are  latent  or  are 
only  discovered  at  the  time  of  the  iDJury." 

In  Hailey-Ola  Coal  Co.  r.  Morgan,  39  OkL 
71,  134  I'ac.  29,  It  U  said: 

"Contributory  negligence  in  an  action  for 
damages  on  account  of  personal  Injuries  is  a 
valid  defense  guaranteed  under  our  Constitu- 
tion and  laws  to  every  litiKant  and  is  always 
a  question  of  fact  for  the  jury,  and  an  instruc- 
tion which  in  effect  deprives  a  party  of  the  lull 
benefit  of  such  a  defense  is  erroneous." 

In  K.  C,  M.  &  O.  Ry.  Co.  v.  Roe,  decided 
by  this  court  April  15,  1019  (not  yet  officially 
reported),  180  Pac.  371.  Bainey.  J.,  said: 


"On  the  issue  of  assumption  of  risk  by  a  serr- 
ant  who  has  sustained  injuries,  where  the  evi- 
dence is  harmonious  and  consistent  and  the 
circumstances  are  such  that  all  reasonable  men 
most  reach  the  same  conclusion,  the  qnestioa 
whether  the  plaintiff  assumed  the  risk  is  one 
of  law  for  the  determination  of  the  court;  hot 
where  the  facts  are  controverted,  or  are  sudi 
that  different  inferences  may  be  drawn  there- 
from,  the  question  as  to  the  assumption  of  the 
risk  should  be  submitted  to  the  jury  under  prop- 
er instructions  from  the  court" 

See  St  L.  &  8.  F.  Ry.  Ca  v.  Hart,  45  OkL 
659,  146  Paa  436.  Defendant  complains  of 
instruction  No.  6  given  by  the  court  wherein 
the  Jury  were  instructed  if  they  found  from 
a  fair  preponderance  of  the  evidence  that  the 
defendnnt  furnished  plaintiff  with  a  weak 
and  defective  chain  with  which  to  lift  the 
cone  mentioned,  and  that  by  reason  of  fur- 
nishing such  weak  and  defective  chain  the 
plaintiff  was  injured  thereby,  the  defendant 
was  guilty  of  negligence.  This  was  purely 
a  question  for  the  jury.  They  were  to  pass 
njKin  the  question  as  to  whether  or  not  the 
defendant  furnished  the  plaindfT  with  a 
chain  reasonably  suited  for  the  work,  and  if 
the  Jury  found  from  a  preponderance  of 
the  evidence  that  the  defendant  tailed  in 
this  duty  and  that  tlie  plaintiff  was  injured 
thereby,  then  it  was  their  duty  to  return  a 
verdict  in  favor  of  the  plaintiff.  Wtaie  ttie 
courts  have  held  that  common  everyday  tools 
did  not  require  Inspection,  the  duty  to  inspect 
is  generally  held  to  apply  to  complex  machin- 
ery, which  is  not  open  to  the  Inspection  of  an 
employ^  at  a  glance,  but  which  requires  spe- 
cial facilities  or  time  to  disclose  the  defects. 
Such  everyday  tools  as  hammers,  saws,  axes, 
wrenches,  spades,  hoes,  shovels,  rakes,  etc, 
are  considered  to  be  simple  tools  and  within 
the  scoi)e  of  the  doctrine  excusing  the  master 
from  an  inspection  of  the  same.  The  reason 
of  the  rule  holding  that  the  servant  assumes 
the  risk  of  injury  by  the  use  of  simple  tools 
is  based  on  the  ground  that  the  servant  In 
looking  at  the  tools,  can  ascertain  as  well  as 
the  master  whether  or  not  they  are  defective. 
In  the  case  at  bur,  the  plaintiff  testified  that 
he  looked  at  the  dialn  and  it  appeared  all 
right  We  do  not  see  bow  by  an  inspection, 
even  if  every  link  had  been  carefully  exam- 
ined, the  defect  could  bare  been  discovered. 
The  weakness  consisted  In  the  failure  at 
the  chain  to  lift  the  weight  guaranteed,  to 
wit,  2,000  pounds. 

[3]  In  the  case  of  Interstate  Compress  Ok 
T.  Arthur,  63  OkL  212,  165  Pac.  881,  Hardy, 
J.,  laid  down  the  rule  as  follows: 

"The  master  is  bound  to  exercise  ressoo- 
able  care  and  diligence  to  provide  a  reasonably 
safe  place  in  which  the  employ^  or  servant  is 
to  work,  and  also  reasonably  safe  machinery, 
tools,  and  appliances,  with  •  •  •  whidi  ts 
perform  the  work  required  of  him." 

See  pewey  Portland  Cemrat  Co.  ▼.  Blunt, 
88  OkL  182, 132  Pac.  658.    In  the  cue  of  C  B. 
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1.  &  P.  By.  Co.  T.  Wright,  89  Okl.  84, 134  Pac. 
427,  Sharp,  J.,  In  Bamtnlng  up  the  authorities, 
declared  the  law  to  be  as  follows: 

"A  servant  has  the  right  to  awume.  in  the 
absence  of  knowledge  to  the  contrary,  that  the 
master  has  discharged  its  dutjr  in  providing  and 
maintaining  reasonably  safe  and  suitable  ma- 
chinery, and  bence  is  under  no  obligation  to  in- 
spect the  machinery  for  latent  defects." 

And  farther,  in  de<Aaring  the  duty  of  the 
master,  he  states: 

"Bo  that  the  liability  of  defradant  did  not 
terminate  upon  its  furnishing  to  the  plaintiff  in 
a  safe  condition  the  engine  upon  which  he  was 
employed,  but  it  was  its  further  and  equally 
positive  duty  to  keep  said  engine  in  a  reason- 
ably safe  condition." 

There  Is  no  evidence  that  the  chain  used 
by  the  plaintilT  had  at  any  time  after  reach- 
ing the  shop  l>een  used  for  lifting  any  weight. 
Being  marked  with  2.000-pound  capacity,  the 
plaintiff  was  Justlfled  in  assuming  that  the 
chain  had  been  properly  tested,  and  that  be 
was  perfectly  safe  in  attempting  to  lift  the 
cone  weighing  1,000  to  1,200  pounds. 

Defendant  complains  that  Instructions  Nos. 
6  and  9  given  by  the  court  are  Inconsistent 
The  ninth  instruction  has  been  quoted  above. 
The  sixth  instruction  Is  as  follows: 

"When  plaintiff  went  Into  the  service  of  de- 
fendant, be  assumed  all  risks  ordinarily  inci- 
dent to  bis  employment,  but  he  did  not  assume 
the  risk  of  defendant's  negligence,  if  any,  un- 
less he  knew  of  the  same,  or  must  necessarily 
have  known  of  same  by  reason  of  bis  employ- 
ment." 

We  fall  to  appreciate  the  Inconsistency  in 
these  Instructions  when  construed  in  connec- 
tion with  each  other,  together  with  the  other 
instructions  and  the  evidence  adduced  at  the 
triaL  The  rule  appears  to  be  thoroughly 
settled  that  the  servant  does  not  assume  the 
risk  growing  out  of  the  negligence  of  the  mas- 
ter unless,  as  stated  In  the  Instruction,  he 
knew  of  the  same,  or  must  have  necessarily 
known  of  the  same  by  reason  of  his  employ- 
ment Did  the  plaintiff  have  any  reason  to 
believe  that  the  chain  furnished  by  defendant 
was  not  as  represented?  When  the  defend- 
ant delivered  this  chain  to  the  plaintiff,  no 
iwtent  defect  appearing.  It,  in  effect,  said: 

"This  chain  has  been  tested.  It  Is  guaranteed 
to  lift  2,000  pounds,  and  any  one  in  the  em- 
ployment of  the  defendant  may  safely  depend 
apon  the  strength  of  the  chain  to  bear  2,000 
pounds." 

Besides,  there  is  no  evidence  that  the  chain 
was  rusty,  or  that  there  was  any  defect  in 
any  portion  thereof  further  than  that  the 
same  broke  when  used  in  attempting  to  lift 
tlie  cone  weighing  1,000  or  1,200  pounds.  We 
fall  to  see  any  error  In  the  court's  instruc- 
tions, but,  on  the  contrary  are  of  the  opinion 
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that  the  same  fairly  and  dearly  covered  all 
the  Issues  In  the  case. 

[4]  The  defendant  contends  that  the  rer- 
dlet  of  the  Jury  was  the  result  of  prejudice 
and  passion.  The  evidence  discloses  that  the 
plaintiff  was  a  skilled  mechanic,  34  years  of 
age,  with  a  life  expectancy  of  33  years.  At 
the  time  of  the  injury  he  was  earning  from 
$125  to  $148  per  month.  After  the  Injury  he 
was  not  able  to  perform  any  work  for  a 
period  of  12  months.  During  that  time  he 
was  in  the  hospital  In  Chicago,  receiving 
treatment  on  account  of  his  injury.  He  testi- 
fied that  his  earning  capacity  hnd  been  re- 
duced at  least  one-third;  three  of  his  fingers 
had  been  rendered  stiff  and  could  not  be 
opened  and  shut.  This  stiffness  in  his  fingers 
interfered  materially  with  his  work  as  a  ma- 
chinist. His  third  finger  was  nearly  off; 
the  knuckle  on  the  second  finger  was  mashed 
into  bits;  he  suffered  for  a  whole  year  great 
pain  while  the  physicians  were  operating  and 
working  on  his  hand.  During  cold  wenther, 
or  when  he  struck  his  hand,  or  when  bis  hand 
came  in  contact  with  any  object  suddenly,  it 
gave  him  great  pain,  and  on  cold  mornings 
his  hand  was  stiff  and  he  could  not  do  much 
with  it  until  it  was  warm.  Upon  cross-exam- 
ination, the  plaintiff  testified  that  since  the  in- 
Jury  he  had  worked  in  different  machine  shops 
and  in  repairing  automobiles,  and  had  re- 
ceived for  his  work  the  same  price  per  hour 
as  before  the  injury. 

Instruction  Na  6  given  by  the  court  is  as 
follows : 

"If  you  find  for  the  plaintiff,  yon  will  assess 
bis  damages  at  such  an  amount  as  if  paid  now 
would  render  him  a  reasonable  and  fair  compen- 
antion  for  his  pain  and  suffering,  if  any,  oc- 
casioned by  the  injury,  and  his  loss  of  time,  if 
any,  to  the  present,  and  his  diminished  ca- 
pacity, if  any,  to  earn  money  hereafter  occa- 
sioned by  reason  of  said  injury,  not  to  szceed 
$20,000." 

The  defendant  does  not  OMnplaln  of  this 
instruction.  As  an  appellate  court,  we  have 
no  means  of  knowing  the  degree  of  suffering 
and  pain  endured  by  the  plaintiff;  the  Jury 
being  In  a  much  better  position  to  Judge  this 
question.  They  had  the  plaintiff  before  them, 
they  heard  him  testify,  and  saw  the  condition 
of  his  hand.  They  heard  him  state  how  care- 
ful he  was  compelled  to  be  with  his  hand; 
that  every  time  it  suddenly  came  in  contact 
with  a  foreign  object  he  was  made  to  suffer 
great  pain.  They  no  doubt  considered  that 
while  he  could  still  earn  as  much  wages  do- 
ing certain  kinds  of  work  as  he  had  earned 
before  the  injury,  he  was  constantly  subject- 
ed to  pain.  The  Jury  could  further  observe 
the  awkward  manner  in  which  plaintiff  would 
be  forced  to  hold  tools  while  working,  and 
the  Injury  being  permanent,  he  would  have  to 
go  through  life  In  a  maimed  condition.  As  was 
well  said  In  the  case  of  Truman  v.  E.  O,  M. 
*  a  By.  Co.,  98  Kan.  761, 181  Pac.  B87: 
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"It  wonid  be  impossible  to  recount  all  the 
factors  which  enter  into  the  common  and  gener- 
al notions  of  what  is  fair  and  jDSt  as  a  basis  to 
measnre  the  damages  for  personal  injuries. 
There  can  be  no  absolute  standard  to  measure 
such  damages,  and  a  wide  latitude  of  discretion 
i»  necessarily  left  to  the  good  sense  and  discre- 
tion of  the  jury  which  fixes  the  award." 

Under  all  the  evidence  In  the  case,  -we  can- 
not agree  with  defendant  In  saying  that  the 
verdict  of  the  Jury  is  the  result  of  passion 
and  prejudice.  The  trial  judge,  who  heard 
all  the  evidence  and  had  an  opportunity  of 
seeing  the  nature  and  extent  of  plaintiff's  in- 
jury, was  of  the  opinion  that  a  verdict  for 
$15,000  was  excessive  and  reduced  the  amount 
to  $10,000.  In  the  case  of  Frisco  t.  Hodge, 
63  OkL  429,  157  Pac.  61,  Sharp,  J.,  said: 

"While  in  an  action  for  personal  injur;  a 
verdict  will  not  be  set  aside  for  excessive  dam- 
ages unless  it  clearly  appears  that  the  jury  com- 
mitted some  gross  and  palpable  error,  or  acted 
under  some  improper  bias,  influence,  or  prej- 
udice, or  has  totally  mistaken  the  rules  of  law 
by  which  damages  are  regulated,  yet,  where 
from  the  size  of  the  verdict  it  is  apparent  that 
it  was  given  under  the  influence  of  passion  and 
prejudice,  the  court  may  direct  a  reversal  of 
the  case,  or  give  the  plaintiff  the .  option  to  re- 
mit the  excess,  and  allow  the  judgment  to  stand 
as  modified." 

In  the  case  of  Ferris  v.  Shandy,  174  Pac 
1061,  this  court,  speal^ing  through  Mr.  Jus- 
tice Hardy,  announced: 

"The  role  for  determining  whether  damages 
awarded  are  excessive  is  that  they  must  be  so 
large  as  to  strike  mankind  at  first  blush  as  be- 
ing beyond  all  measure  unreasonable  and  out- 
rageous, and  such  as  manifestly  show  the  jury 
to  have  been  actuated  by  passion,  partiality, 
prejudice,  and  corruption.  In  short,  damages 
must  be  fiagrantly  outrageous  and  extravagant, 
for  the  conrt  cannot  draw  the  line,  having  no 
standard  by  which  to  ascertain  the  excess." 

To  the  same  effect  see  Hallway  Co.  v.  De 
Yore,  4S  Okl.  634, 143  Paa  864,  L.  B.  A.  WISF, 
21. 

[I]  The  defendant  next  comi^alns  of  error 
of  the  conrt  In  refusing  to  require  the  court 
reporter  to  take  down  the  whole  argument 
of  the  attorney  for  the  plaintiff.  Section 
1786^  a.  Ii.  1910,  provides: 

"It  shall  be  the  duty  of  the  court  reporter 
to  take  down  in  shorthand  and  to  correctly 
transcribe,  when  required,  all  the  proceedings 
upon  the  trial  of  any  cause,  as  well  as  all  state- 
ments of  counsel,  the  witnesses,  or  the  court, 
made  during  the  trial  of  any  cause  or  with 
reference  to  any  cause  pending  for  trial,  when 
required  by  a  party  or  attorney  interested 
therein,  and  all  other  matters  that  might  prop- 
erly be  a  part  of  a  case-made  for  appeal  or 
proceeding  in  error.  An  attorney  in  any  case 
pending  shall  have  the  right  to  request  of  the 
court  or  stenographer  that  all  such  statements 
or  proceedings  occurring  in  the  presence  of  the 
stenographer  or  when  his  presence  is  required 


by  such  attorney,  shall  be  taken  and  transcribed. 
A  refusal  of  the  court  to  permit,  or,  when  re- 
quested, to  require  any  statement  to  be  taken 
down  by  the  stenographer,  or  transcribed  after 
being  taken  down,  upon  the  same  being  shown 
by  affidavit,  or  other  direct  and  competent  ev^ 
idence,  to  the  Sapreme  Court,  shall  be  deemed 
prejudicial  error,  withont  regard  to  the  merits 
tbtsnot" 

This  request  on  the  part  of  defendant's 
counsel  was  on  the  theory  that  the  argnments 
then  about  to  be  made  by  the  attorney  for 
plaintiff  had  been  heard  before  In  other  cases 
similar  to  the  case  then  being  tried,  and  It  was 
anticipated  the  same  kind  of  argument  would 
be  made  by  counsel  which  would  be  calca- 
laled  to  arouse  the  minds  of  the  jury  unfairly 
and  prejudice  them  In  the  consideration  of 
the  questions  Involved  in  the  trial.  If  this  re- 
quest on  the  part  of  the  defendant's  counsel 
had  been  granted,  the  defendant  could  not 
have  been  in  the  least  benefited  thereby,  un- 
less there  was  an  objection  to  the  entire 
argniment,  and  if  the  objection  only  went  to 
portions  of  the  argument.  It  would  have  been 
necessary  for  the  defendant  to  object  at  the 
time  the  objectionable  matter  was  stated  and 
have  the  court  to  rule  upon  the  objections 
made,  and  then  by  timely  exceptions  the  er- 
rors could  have  been  reviewed  by  being  In- 
corporated in  the  case-made.  This  appears 
to  have  been  the  view  of  the  c^urt  in  the 
case  of  Corliss  v.  State,  12  OkL  Or.  628,  159 
Pac.  1015,  wherein  the  court  said: 

"But  when  counsel  for  the  defendant  requests 
the  trial  court  to  have  the  stenographer  take 
down  in  shorthand  any  statement  made  by  the 
prosecuting  attorney  during  his  argument  to  be 
made  a  part  of  the  record  on  appeal,  and  the 
court  refuses  or  fails  to  comply  with  this  re- 
quest, then  the  fact  of  his  request  and  tiie 
court's  refusal  may  be  shown  by  aflldavit,  or 
other  competent  evidence,  and  thus  the  refosal 
upon  the  part  of  the  conrt  so  shown  consti- 
tntes  ground  for  revenal,  withoat  regard  to  the 
merits  of  the  case." 

It  win  be  noticed  that  the  case  last  dted. 
was  a  criminal  case,  which  requires  a  stricter 
construction  than  in  dvU  matters;  however, 
the  case  of  Dabney  v.  Hathaway,  61  Okl. 
668,  152  Pac.  77,  Is  practically  the  sanoe, 
wherein  it  is  said: 

"Counsel  relies  upon  section  1786,  R.  U  1910. 
in  urging  this  assignment  •  *  •  But  un- 
der that  statute  the  statements  whidi  counsel 
had  a  right  to  have  taken  down  are  restricted 
to  remarks  concerning  the  cause  appealed,  and 
which  'might  properly  be  made  a  part  of  the 
case-made  for  appeal  or  proceedings  in  error.*  " 

[I],  Consideirlng  tbe  Importanqe  of  tbls 
case  and  the  issues  Involved,  we  have  care- 
fully examined  the  entire  record,  and  con- 
dude  that  no  substantial  errors  were  conunlt- 
ted  by  the  trial  courts  Sectioa  6006»  R.  U. 
1910,  provides: 
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'  *^No  Jadsment  shall  be  Mt  aside  or  new  Mai 
snmted  by  any  appellate  court  of  this  state  In 
any  ease,  civil  or  criminal,  on  the  gronnd  of 
misdirection  of  the  jury  or  the  improper  admis- 
(don  or  rejection  of  evidence,  or  as  to  error  in 
any  matter  of  pleading  or  procedure,  unless  in 
Uie  opinion  of  the  court  to  which  application  is 
made,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of 
has  probably  resulted  in  a  miscarriage  of  jus- 
tice, 01  constitutes  a  substantial  violation  of  the 
constitutional  or  statutory  right." 

Secti<Hi  4791,  Id.,  provides : 

"^e  court,  in  every  stage  of  action,  must 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  snb- 
■tantial  rights  of  the  adverse  party;  and  no 
judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect" 

We  therefore  conclude  that  the  Judgment 
of  the  trial  court  shonld  be  affirmed ;  and  it 
1^  so  ordered. 

All  the  Justices  concur,  except  HIOOINS 
and  RAINEY,  JJn  absent  and  not  partici- 
patios. 


as  OkL  Cr.  6M) 

HIGH  et  aL  t.  STATE.    (No.  A-«2&8.) 

{'Criminal  Court  of  Appeals  of  Oklahoma.    Aug. 
12,  1919.) 

(BvVMma   (y  Biitorial  Btaf.) 

iMTOxioATmo  LaquoKs  «=>236(5)— Vioultion 
or  Pbohibitioit  Law— Btioknce  —  Suin- 

OIBNCT. 
In  a  prosecution  for  unlawfully  transport- 
ing intoxicating  liquor,  evidence  tliat  defenii- 
dnts  were  apprehended  on  a  road  in  a  ford  car 
containiBg  about  200  quarts  of  whisky,  gin  and 
wine,  and  that  one  said  they  came  from  Wichita 
rails  and  were  going  to  Oklahoma  City,  hM 
sufficient  to  sustain  a  verdict  of  guilty. 

Appeal  from  Connty  Court,  Comanche 
County;   R.  J.  Bay,  Judge. 

W.  A.  High  and  another  were  convicted  ot 
violating  the  prohibition  liquor  law,  and  they 
api>eaL    Affirmed. 

J.  F.  Thomas,  of  Lawton,  for  plaintiffs  in 
error. 

The  Attorney  General  and  W.  C.  Hall,  Aast. 
Atty.  Gen.,  for  the  State. 

PBR  CUBIAH.  Plaintiffs  in  error,  W.  A. 
Hl{^  and  N.  B.  High,  were  Jointly  charged, 
tried,  and  convicted  on  an  information  charg- 
ing the  offense  of  unlawfully  transporting  in- 
toxicating liquors  from  a  place  in  Comanche 
county  unknown,  to  another  place  in  the 
jMiblle  road  In  Comanche  county  a  bridge  on 
the  Meridian  Boad  in  the  Ft  SiU  Resora- 
tlon,  and  the  punishment  of  each  was  asses- 
sed at  60  days'  imprisonment  in  the  county 
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Jail  and  a  fine  of  |200.  The  ievidenoe  for  tb» 
state,  which  is  uncontradicted,  shows  tliat 
plaintiffs  in  error  were  appr^ended  on  a 
road  2^  miles  from  Lawton,  in  a  Ford  car, 
which  contained  about  200  quarts  of  whisky, 
gin,  and  wine,  and  one  said  they  came  from 
Wichita  Fails  and  were  going  to  Oklahoma 
City. 

An  examination  of  the  record  discloses 
that  the  evidence  is  ample  to  support  the  ver- 
dict and,  no  error  appearing  that  could  af- 
fect the  merits  of  the  case,  the  Judgments 
appealed  from  are  affirmed. 


(15  Okl.  Cr.  602,  16  Okl.  Cr.  S70) 
JONBS  V.  STATU).     (No.  A-309T.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  11,  1919.     Bebearing  Denied 

Sept  6.  1919.) 

(BvlUbut  If  1h«  Court.) 

OxaimAL  Law  ®=>11S6(4)— Afpkal— Techri- 
OAL  Ebbob. 
Where  the  undisputed  facts  establish  the 
guilt  of  the  defendant  technical  questions  prs- 
sented  by  the  defendant  as  grounds  for  reversal 
are  unnecessary  to  be  considered  by  this  court, 
under  the  provisions  of  section  6006,  Bevisedt 
Laws  1910. 

^peal  from  Oonnty  Conrt,  Tulsa  County ; 
H.  U  Standevoi,  Judge. 

Tom  Jones  was  convicted  of  unlawfully 
conveying  Intoxicating  liquors,  and  sentenc- 
ed to  pay  a  fine  of  |160,  and  to  serve  a  tbnn 
of  30  days'  imprisonment  In  the  county  Jail, 
and  appeela    Affirmed. 

Fred  W.  Kopplln.  of  Tnlsa,  for  ^alnttlE' 
in  error. 

S.  P.  FreeUng,  Atty.  Gen.,  and  B.  McMil- 
lan, Asst  Atty.  Gen.,  for  the  State.    . 

PSIR  CUBIAM. .  This  is  an  appeal  flrom 
the  county  court  of  Tulsa  county,  wheirdn. 
the  defendant  was  convicted  of  the.  offense 
of  unlawfully  conveying  88  half  pints  .of 
whisky  from  a  point  unknown  to  a  point  OO' 
the  stairway  leading  up  to  the  rooming' house 
situated  at  114%  East  First  street  in  the- 
city  of  Tulsa,  Tulsa  county.  Old.  An  exam- 
ination of  the  record  shows  that  the  evidence, 
points  conclusively  to  the  guilt  of  the  defend- 
ant of  the  offense  diarged.  No  defense  was 
Interposed  in  his  behalf,  and  no  receptions' 
taken  to  any  ot  the  instructions  gly&i  by  the' 
court,  which  said  instructions  cover  the-  law . 
of  the  case,  and  are  not  prejudicial  to  the 
substantial  rights  of  the  d^endant  i 

The  technical  questions  presented  in  tbe 
brief  ffied  in  behalf  of  the  defendant  ara  un-; 
necessary  to  be  considered,  in  view  of  the 
undisputed  fikcts  establishing  the  guilt  of  tbe 
defradant     One  of  the  objects  ot  the  pro- 


£=»ror  other  caaas  see  Muaa  toplo  and  KBY-NUIIBBR  In  all  Kar-Namb«r*d  IHsMts  and  ladots 


Digitized  by 


Google 


908 


182  PACIFIC  BEPOBTBB 


(OkL 


bibltorjr  Uqnor  laws  of  this  state  Is  topre- 
Tent  the  unlawful  sale  of  intoxlcathig  liquors, 
and  the  defendant  admitted  to  the  arresting 
officer  that  the  38  half  pints  of  liquor  wlilch 
be  then  possessed  were  intended  for  the  par- 
pose  of  sale,  and  at  the  same  time  he  offered 
to  bribe  the  arresting  otHcer  to  permit  bis 
escape.  The  punishment  inflicted  by  the  jury 
was  extremely  light  in  riew  of  the  evldenca 
The  Judgment  of  the  county  court  of  Tul- 
sa county,  sentencing  the  defendant  to  pay 
a  One  of  $150,  and  to  serve  a  term  of  80  diaya 
in  the  county  JuU.  Is  aflSrmed. 


(U  Okl.  Cr.  nt) 

DAVIS  T.  STATE.     (No.  A-5083.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

April  21,  li)l!).      Itrbraring  Denied 

Sept.  6,  1U19.) 

fSytttbiU  hg  th»  Court.) 

X.  Intoxicatiko   Liquoas      «=>220— Possxa- 
-  sio.N  WITH  Intent  to  Sell — ISviuenck. 

Id  a  prosecution  for  having  possi'ssion  of  in- 
toxicating liquor  with  intent  to  sell  the  same, 
where  the  evidence  shows  that  the  place  where 
intoxicating  liquors  is  found  is  a  public  place 
to  which  uuy  person  might  resort,  evidence  that 
the  general  reputation  of  said  place  is  that  it  is 
a  place  where  liquors  are  sold  is  competent  and 
'  admissible. 

2.  Intoxicating  Liquobs   4=»236(7)  —  Un- 
lAwrui.  Possession— 8 umciKMCT  or  Evi- 

DENCK. 

The  entire  record  In  this  case  carefully  con- 
sldeml,  and  the  evidence  found  sufficient  to 
supiiort  the  verdict  and  the  judgment  thereon 
rendered,  and  that  the  record  is  free  from  prej- 
error. 


(Additionol  89lM*f  »y  BHiarM  Btatf.) 

S.  CUMINAL     l,AW    «s>762,     7S3(2)— TbIAI/- 
SUFFICIKNCT  OK   EVIDBNCK— PBOCEDUBB. 

A  demurrer  to  the  evidence  is  not  authorixed 
nndpr  "proci-dure  criminal,"  as  the  proper  pro- 
cedure to  attack  suiSciency  of  the  evidence,  but, 
if  defendant  thinks  it  insufficient  to  sustein  a 
convietiun,  he  should  request  the  court  to  di- 
rect an  acquittal,  as  authorised  by  liev.  Laws 
UUMQSMib 

Appeal  from  Superior  Court,  Muskogee 
County ;  H.  C.  Tburman,  Judge. 

Odus  W.  Davis  was  convicted  of  baling 
possession  of  Intoxicating  Uquors  with  the 
aiilawful  intent  of  aelUng  the  same,  and  ap- 
peals. AtUnned. 

W.  J.  Crump,  M.  O.  Bailey,  and  D(»  Bf. 
Crump,  all  of  Muskogee,  for  plaintiff  in  error. 

&  P.  rreellug,  Atty.  Oen.,  and  B.  McMU- 
lan,  Asst  Atty.  Gen.,  tor  the  State. 

ABMSTRONO,  J.  The  plaintiff  In  error, 
Odus  W.  Davis,  hereinafter  styled  defend- 


ant, was  informed  against  for  the  offense  at 
having  possession  of  intoxicating  Uanon 
with  the  unlawful  Intention  of  s^lng  the 
same,  convicted  and  sentenced  to  serve  a 
term  of  00  days  in  the  county  jal)  of  Musko* 
gee  county,  Okl.,  to  pay  a  fine  of  $250,  and  to 
pay  the  costs  of  this  prosecution,  and  to  stand 
committed  until  said  fine  and  costs  are  paid. 
To  reverse  the  Judgment  rendered  be  prose- 
cutes this  appeaL 

The  evidence  in  this  case  is  that  there  was 
a  drug  store,  known  as  the  "Owl  Drug  Store," 
being  conducted  in  the  town  of  Haskell,  in 
Muskogee  county;  that  said  drug  store  had 
upon  it  a  sign  reading,  "Owl  Drug  Store — 
Da  via.  Prop.;"  that  it  was  generally  reputed 
in  the  community  that  the  said  store  was  the 
place  of  business  of  the  defendant,  where  be 
usually  was  found,  and  that  the  defendant 
stated  that  be  owned  the  said  drug  store; 
that  there  were  also  others  in  said  store  aid- 
ing In  conducting  the  same ;  that  the  general 
reputation  of  said  dru^  store  was  that  it  was 
a  place  where  liquors  were  kept  and  sold ;  that 
liquor  was  sold  In  said  store,  but  that  the 
defendant  in  person  did  not  make  said  sales; 
that  on  the  3d  day  of  January,  1917,  officers 
of  the  law  raided  the  said  store  and  found 
therein,  behind  the  prescription  case  and  in 
other  places  In  said  store,  about  "three  quarts 
of  Crystal  Brook  whisky,  a  quart  of  Gordon 
gin,  a  part  of  a  quart  of  Crystal  Brook  whis- 
ky, and  a  quart  of  Violet  Springs  whisky"; 
that  a  part  of  a  quart  of  the  gin  and  some  of 
the  whisky  was  sitting  at  the  end  of  the 
prascrlptlon  case,  and  one  quart  of  Crystal 
Brook  whisky  was  In  one  of  the  drawers  about 
the  center  of  the  drug  store;  that  there  wer« 
also  found  glasses  a  little  larger  than  a  whis- 
ky glass  in  SB  Id  store;  that,  when  the  of- 
ficers went  into  said  store  to  search  the 
same,  the  defendant  was  using  the  toilet  in 
said  store,  and  that,  when  they  found  aatd 
whisky,  one  of  the  oflirers  called  the  defend- 
ant, who  came  out  of  the  toilet  Into  the  room 
where  the  whisky  was  found;  that  one  of 
the  oflJcers  showed  the  defendant  the  whis- 
ky that  had  been  found  in  the  store;  that  the 
defendant  made  no  replies  to  .questions  asked 
him  by  the  officers,  went  to  the  front  of  the 
store,  slipped  out,  and  was  not  again  seen  by 
Che  officers  that  day. 

The  defendant  did  not  offer  any  evidence  In 
the  case. 

[3]  The  defendant  first  romplaliw  that  the 
court  erred  In  overruling  the  demurrer  to  the 
evidence. 

A  demurrer  to  the  evidence  Is  not  author- 
ized under  "procedure  criminal"  of  this  state 
as  the  proper  procedure  to  attack  the  sufD- 
dency  of  the  evidence.  If  the  defendant 
thinks  the  evidence  insufficient  to  sustain  a 
conviction,  he  should  request  the  court  to  di- 
rect the  Jury  to  acquit  Section  6S06,  Revised 
Laws;  Frisby  t.  SUte^  6  OkL  Cr.  eOO.  US 
Pac;  472. 


^saitat  «tker  < 
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[2]  However,  we  will  consider  safd  demnr- 
rer  to  the  evidence  as  Is  effect  reqnestlng  a 
directed  verdict 

The  uncontradicted  evidence  clearly  shows 
that  a  large  quantity  of  Intoxicating  liquors 
was  found  In  the  drug  store,  generally  re- 
puted to  be,  and  stated  by  the  defendant  as 
liplng,  bis  place  of  business,  at  the  time  aver- 
red In  the  Information.  Thnt  within  the 
time  covered  by  said  information  whlfiky  bad 
bF(>n  unlawfully  sold  In  said  drug  store  by 
pertwns  engaged  In  aiding  to  conduct  snld 
store,  but  that  such  sales  were  not  made  by 
the  defendant  In  person,  together  wltli  evi- 
d.'nce  that  the  general  reputation  of  the 
drug  store  in  which  said  liquors  were  found 
was  that  It  was  a  place  where  whislcy  was 
snld.  WOK,  especially  In  view  of  the  fact  tlidt 
the  defendant  did  not  offer  any  defenw  to 
the  offense  charged,  suttident  to  authorize 
the  Jury  to  reasonably  infer  that  the  defend- 
ant was  lnterest<>d  in  the  Intoxh'ating  liquor 
found  niKin  his  premises,  said  drug  xtore;  and 
the  quantity  of  Intoxlratlng  liquors  found 
In  said  store  was  prima  fade  evidence,  whidi 
was  not  rebutted,  that  his  intention  was  to 
unlawfully  dls^pose  of  the  same;  and  the 
court  would  have  erred  had  be  directed  the 
Jury  to  acquit  the  defendant 

In  Rx  parte  Metcalf,  8  Okl.  Cr.  005.  120 
Pac.  075,  44  U  R.  A.  (N.  S.)  613.  it  is  held: 

"In  proiu^iitions  for  illegal  poimpralon  of  in- 
tnxiratiriK  liquor*  for  the  purpose  of  riolntiiig 
the  prnliibltory  liquor  law,  it  is  not  necessary 
to  prov«  that  the  defvn  riant  artunlly  owned  the 
liquors  in  quoBtion.  Proof  tliat  the  ilefemlnnt 
waK  in  p<m8i<iwinii  of  such  llquiim.  with'  the  In- 
tention of  violating  the  prohibitory  liquor  law, 
will  sustain  a  conviction." 

In  Rllly  Miles  v.  State,  14  Okl.  Cr.  07,  107 
Pac.  030,  It  U  said: 

"That  the  evitlonee  shows  Uiat  in  the  execu- 
tion of  a  search  warrant  against  the  Uiamond 
I>nig  Store,  in  the  city  of  Tulsa,  tlie  olHc«'rs 
found  a  sack  containing  aliout  40  bottles  of 
beer  beliind  the  prescription  case.  There  was 
evidence  tending  to  show  thnt  Killy  Mlli-s  was 
the  owner  and  proprietor  of  mid  drug  nture. 
There  was  no  evidence  offered"  by  the  deleud- 
aut 

It  was  held  In  said  case  that  the  evidence 
was  suHlclent  to  support  the  verdict 

Questions  of  tact  are  to  be  divided  by  the 
Jury,  and,  when  coni|)eteut  evidence  has  been 
introduced  tending  to  prove  tlie  material  al- 
legations of  the  Information.  Its  weight  and 
sunicien(7  Is  for  the  Jury,  not  for  the  court 
Section  5X73,  Itevlaed  l/iws. 

lU  It  Is  contended  that  illegal  testimony 
was  erroneously  admitted  as  to  the  owner- 
>Idp  of  said  drug  store,  and  as  to  the  general 
reiHitatiou  of  the  same,  and  with  this  con- 
tention we  cannot  agrea  The  defendant  stat- 
ed  that  It  was  bis  place  of  business  in  which 
said  liquors  were  found,  and  the  sign  over  its 


door  read  "Owl  Drug  Store— Davis,  Propt" 
The  evidence  that  said  drug  store  had  the 
general  reputation  of  being  a  place  where 
whlaky  was  sold  was  properly  admitted. 

In  Dunbar  v.  States,  16  OkL  Cr.  — ,  178  Pae. 
600,  It  is  said: 

"It  is  also  contended  that  the  court  erred  in 
permitting  the  state  to  prove  the  general  repu- 
tation of  the  place  where  intoxicating  liquors 
were  found  in  defendant's  possession,  as  being 
a  place  where  intoxicating  liquors  were  un- 
lawfully sold.  This  contention  is  without  sub- 
stantial merit;  there  being  some  evidcnee  to 
the  effect  that  such  place  was  «ne  commonly 
resorted  to  by  divers  persons  who  were  in  the 
habit  of  drinking  intoxieatinx  liqiiors.  and  also 
evidence  to  the  effect  that  defendant  hnd  made 
sales  of  Intoxicating  liquors  at  such  plaoe  a 
short  time  previous  to  the  time  these  particular 
liquors  were  found  there." 

See  Ward  v.  State,  15  Okl.  Cr.  — ,  175 
Pac.  657.  See,  also.  Canieruo  v.  States  13 
Okl.  Cr.  002,  107  Pac.  S-fO. 

"In  a  trial  for  possession  of  intoxicating  liq- 
uor with  intent  to  sell  the  same,  where  the 
proof  sliowi  such  possessinn  st  a  place  of  pub^ 
lie  resort  and  thnt  such  pluee  was  us<-d  for 
the  purimsc  of  selling  intoxicating  liquor,  evi- 
dence of  the  general  repiitnlion  of  the  pince  ia 
admimiible  on  the  question  of  intent."  Caffee 
V.  Stete,  11  Okl.  Cr.  2(33.  145  Pac.  400. 

Cbmplaint  Is  also  made  to  the  giving  of 
the  third  instruction,  given  the  Jury,  but, 
when  the  same  is  considered,  as  It  must  be, 
In  coiHiectlon  with  the  otlicr  lustriictintis  of 
the  court,  the  law  of  the  case  is  Hulttciently 
<-overed,  and  the  giving  of  snld  third  Instruc- 
tion Is  not  prejudicial  to  the  oubatautlal 
rights  of  the  defendant 

The  motion  for  a  new  trial  was  properly 
overruled. 

Finding  no  prejudicial  error  In  the  reeord, 
the  Judgment  of  the  trial  court  Is  allirnied. 

DOYLE;  p.  J.,  and  MATSON,  J.,  concur. 

(U  Okl.  Cr.  Ml,  IS  Okl.  Cr.  S77) 
DAVIS  y.  STATE.     (So.  A-RCI82.) 

(Criminal   Court   of  Appeals  of  Oklahoma. 

April  21,  11)10.     Uebeariug  Dvuivd 

Sept  e,  lUlU.) 

(Spttabut  by  f»e  Court.) 

1.  Cbiminai.    Law    «=>iU2(l)— I.nstbdctions 

AS  A  WllOLB. 

The  Instructions  given  the  jury  by  the  court 
must  be  couKiilered  ss  a  wiiole.  and.  uuIcm  fun- 
damental error  is  shown  in  the  giviiiK  uf  s  par- 
agraph of  said  Instructions,  the  cnse  will  not 
be  reversed  on  account  of  the  giving  of  such 
paragraph. 

2.  iNSTBCCnOR— FUKOAHENTAL  EBROH. 

The  paragraph  of  the  instructions  given  In 
this  case  of  which  the  defen:laut  cuuiplaiua  care- 
fully conridcred,  and  held  not  to  be  funda- 
mental error. 
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8.  CsnaRAi.  X<aw  «=»10S6(14)— Rxuabes  mr 
CoxjKTZ  Attobnbt— Rkview— Rbcobd. 
In  order  to  hare  alleged  improper  remarks 
of  the  county  attorney  to  the  jury  reviewed,  the 
record,  ontside  of  an  avermeat  in  the  motion 
tor  a  new  trial,  must  show  that  such  remarks 
were  made,  and  that  such  alleged  remarks  were 
objected  to  when  made  and  request  made  to  the 
court  to  withdraw  same  from  consideration  of 
the  JNtry. 

4.  Intozicatino  liiquoBS   «s>236(7)  —  Poa- 

SEBSioN  WITH  Intent  to  Sni— SumoiEw- 

,    OT   01'  BVIDKNCE. 

The  entire  record  in  this  case  carefully  read 
and  considered,  and  the  evidence  found  suffl- 
(dent  to  sustain  the  verdict,  and  the  judgment 
thereon  rendered,  and  that  no  error  prejudicial 
to  the  defendant  intervened  in  the  trial  of  the 


(Additional  SyUahut  (y  Bdiiorial  Staff.) 
6.  CnnaNAL   Law    ®s3762,   753(2)— Insuffi- 

CIKROT    or    EVIDBNOK   —   RKQtrEST    FOB    AO- 
QUriTAL. 

Demurrer  to  evidence  la  not  authorized,  but, 
U  the  evidence  is  thou^t  insufBcieat,  a  request 
for  a  directed  ^  Instruction  of  acquittal  should 
be  asked. 

Appeal  from  Superior  Court,  Muskogee 
County ;  H.  C.  Tburman,  Judge. 

Odua  W.  Davis  was  convicted  of  having 
unlawful  possession  of  intoxicating  liquor 
with  intent  to  sell  the  same,  and  appeals. 
Affirmed. 

W.  J.  Crump,  H.  O.  Bailey,  and  Don  VL 
Cmmp,  all  of  Muskogee,  for  plaintiff  In 
error. 

S.  P.  Freellng,  Atty.  Gen.,  and  R.  McMU- 
lan,  Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plalntlfT  In  error, 
Odus  W.  Davis,  hereinafter  called  defendant, 
was  by  Information  charged  with  the  offense 
of  having  intoxicating  liquor  in  his  possession 
with  the  intention  to  unlawfully  sell  the 
same,  convicted  and  sentenced  to  serve  a 
term  of  six  months  in  the  county  Jail  of 
Muskogee  county,  OkL,  at  hard  labor,  to  pay 
a  fine  in  the  sum  of  $500  a'nd  the  costs  of 
this  prosecution,  and  to  stand  committed  until 
said  flue  and  costs  are  paid.  To  reverse  the 
judgment  rendered  he  prosecutes  this  ap- 
peal. 

The  undented  evidence  In  this  case  shows 
that  deputy  Bheritfs  raided  a  dwelling  In  the 
town  of  Haskell,  Okl.,  and  found  therein  a 
very  large  quantity  of  Intoxicating  liquors, 
200  or  300  quarts,  at  the  time  alleged  in  the 
Information,  and  there  was  evidence  tending 
to  show  that  the  dwelling  in   which  said 


liquors  were  found  was  the  dwelling  of  the 
defendant  The  defendant  did  not  offer  any 
evidence  In  defense  of  the  offense  charged. 
[S]  Upon  the  conclusion  of  the  evidence  the 
defendant  demurred  to  the  evidence,  which 
the  court  overruled,  and  the  defendant  ex- 
cepted. Demurrer  to  the  evidence  Is  not 
authorized  by  procedure  of  this  state.  If 
the  evidence  is  thought  insufficient,  a  request 
for  a  directed  instruction  of  acquittal  should 
be  asked.  We  will  consider  the  demurrer 
to  the  evidence  as  a  request  for  a  verdict  for 
defendant  to  be  directed  by  the  court. 

[4]  We  have  carefully  read  and  considered 
all  the  evidence  In  the  case,  and  we  caimot 
agree  with  the  contention  of  the  defendant 
that  the  evidence  is  Insufficient  to  show  that 
the  dwelling  in  which  said  intoxicating  liq- 
uors were  found  was  the  dwelling  of  the 
defendant,  and  to  support  the  verdict  and 
judgment  thereon  rendered,  as  we  are  of  the 
opinion  that  such  evidence  was  sufficient  to 
reasonably  establish  that  said  residence  was 
the  residence  of  the  defendant,  and  that  the 
quantity  of  whisky  found  was  sufficient  to 
show  that  the  defendant  intended  to  sell  the 
same.  The  court  would  have  erred  If  be  had 
directed  the  acquittal  of  the  defendant 

[1, 2]  The  defendant  contends  that  the 
court  erred  in  giving  the  Jury  the  third  para- 
graph of  the  Instructions  given.  Not  so. 
The  Instructions  must  be  considered  as  a 
whole,  and,  when  so  considered,  we  are  un- 
able to  see  that  said  Instructions  as  a  whole 
probably  resulted  In  a  miscarriage  of  JuAlce 
or  constituted. a  violation  of  a  constitutional 
or  statutory  right  of  the  defendant  and  that 
the  court  erred  In  giving  said  paragraph. 
West  V.  State,  13  Okl.  Cr.  312,  164  Paa  327. 
L.  R.  A.  1817E,  1129;  Selgler  y.  State,  11  OkL 
Or,  ISl,  145  Pac.  808. 

[3]  The  defendant  further  complains  that 
the  assistant  county  attorney,  in  addressing 
the  Jury,  was  guilty  of  remarks  violative  of 
section  5881,  Her.  Laws  1910,  but  the  record 
fails  to  show  that  the  remarks  alleged  to  have 
been  made  were  made,  excex>t  by  an  averment 
in  the  motion  for  a  new  trial,  and  the  defend- 
ant admits  in  his  brief  that  be  did  not  object 
to  said  remarks  at  the  time  they  were  alleged 
to  have  been  made.  Under  this  state  of  the 
record  we  must  decline  to  review  said  alleged 
Improper  r^narks  of  the  said  attorney.  Bob 
Walker  v.  State, «  OkL  Cr.  370, 118  Pac.  1006; 
Norman  Sturgis  v.  State,  2  Okl.  Cr.  362,  102 
Pac.  67. 

We  think  that  the  motion  for  a  new  trial 
was  without  merit,  and  properly  overruled. 

The  judgment  of  the  trial  court  is  affirmed. 

DOXLB,  P.  J.,  and  MATSON,  J.,  ooncor. 
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(GrimiiuJ    Court    of    Appeal*    ot    Oklahosu. 

May  10,  1919.     Behearui(  Denied 

Sept.  6,  1919.) 

(ByUdbua  ^v  the  Court.) 

1.  Obdoxal  Law  «=»10S5(3)— AffeaI/— Pbes- 
XKCX  or  Detendart  at  Tbiai/— Objection. 

Where  the  qnestion  of  the  presence  of  th« 
defendant  at  Ua  trial  for  felony  is  not  raised 
la  the  lower  court,  it  cannot  be  raised  on  ap- 
peal to  this  coort,  unless  the  record  affirmative- 
ly ahows  that  the  defendant  was  not  present 
at  such  trial. 

2.  CKoaNAL  Law  «=9l202(2)— Seookd  yioui- 
Tioir  OT  XtiquoB  Law— Pbooi'  or  Identitt. 

Where,  in  a  prosecution  for  a  second  vio- 
lation of  the  prohibitory  liquor  laws,  record 
evidence  of  a  former  conviction  ia  offered  in 
evidence  of  one  of  the  same  name  as  that  of 
the  defendant  on  trial,  it  is  not  necessary  for 
the  state  to  prove  that  the  person  named  in 
•aid  former  conviction  and  the  defendant  on 
trial  ia  one  and  the  same  person. 

S.  Intoxicatino  LiquoBS  «=»146(1)— UniAW- 
rui.  Sale— Intesest  in  Place  or  Sale. 
Where  an  illegal  sale  of  beer  ia  made  in 
a  place,  it  is  immaterial  as  to  who  ia  the  pro- 
prietor of  the  place  in  which  the  sale  is  made, 
«r  that  the  person  malting  such  sale  is  not  in- 
tweated  therein.  The  offense  is  established 
apon  legal  proof  of  a  sale  by  the  party  malung 
■nch  Bale,  regardless  of  the  proprietoraUp  of 
the  place  in  wUch  the  sale  is  made. 

4.  INDIOTMBNT   AND    INTOBKATIOR    4=»S2(l>— 

— r«L0WT— Veeihoation. 
In  a  prosecation  for  a  felony,  h  is  not  r«- 
qidred  Uiat  the  information  therefor,  under  the 
Procednre  Criminal  of  this  state,  be  Terified. 

5.  Cbxionai.  Law  «=>762,  753(2)— iNBum- 
OIXNCT  or  Evidence— Devurreb  to  Bvi- 
DXNCE— Request  tob  Dibected  Vebdiot. 

Demurrer  to  the  evidence  is  not  the  proper 
practice  to  attack  the  sufficiency  of  the  evi- 
dence—if the  evidence  Is  thought  to  be  insuf- 
ficient a  directed  rerdict  should  b«  requested. 

•l  Witnesses  «=»360— Ikfeaohhknt— Qubs- 
noN. 
It  is  improper  to  ask  a  witness  on  cross- 
examination  "if  he  has  not  been  arrested  and 
confined  in  ]ail  for  a  crime." 

T.  Intoxioatiro  laquoBs  «=>2S6(11)— Sec- 
ond Violation— SumoixNCT  or  Etidcncb. 
The  record  in  this  case  carefully  examined, 
and  the  evidence  found  sufficient  to  reasonably 
sustain  the  verdict  and  judgment  rendered,  and 
the  record  free  from  error. 

(Additional  Bi/llalut  by  Editorial  Btalf.) 

8.  Witnesses  «=>372(2)  —  Examinatior  or 
PBOSKOunNO  Witness— Interest. 
In  a  prosecution  for  a  second  violation  of 
tha  prohibitory  liquor  laws,  the  refusal  to  per- 
mit defendant,  on  cross-examination  of  proae- 
eutinx  witness,  to  ask  if  he  was  not  paid  to  se- 


cnre  eridence  in  tha  ease,  intended  to  show  wlfr 
ness'  interest,  was  error. 

9.  GBniiNAL  Law  «=»U70^(6)— Habkless 
Ebbob— E>xcLT7BiON  or  Evidence. 
In  such  prosecution,  error  in  excluding  da- 
fendanfa  question  to  proaecuting  witness  on 
cross-examination  as  to  whether  he  was  not 
paid  to  secore  eridenee  was  harmless,  whcrs 
defendant's  testimony  so  corroborated  that  of 
witness  as  to  make  bis  interest  immateriaL 

Appeal  from  District  Court,  Qarfleld  Coun- 
ty; James  B.  CulUscw,  Judge. 

Bert  Files  was  convicted  ot  a  TlolatlMi  ot 
the  habitual  criminal  act,  and  bs  appeals. 
Affirmed. 

W.  O.  (^mwell,  ot  Enid,  for  plaintiff  in 
error. 

&  P.  Freellng,  Atty.  Gen.,  and  B.  McMU> 
Ian,  Asst  Atty.  Gen.,  tor  the  State. 


ABMSTBONG,  J.  The  plaintiff  in  error, 
Bert  Files,  hereinafter  styled  defendant,  was 
convicted  of  a  second  violation  of  the  pro- 
hibitory liquor  law,  convicted  and  sentenced 
to  serve  a  term  of  two  years  in  the  peniten- 
tiary at  McAlester,  OkL,  "no  part  of  whldi 
time  shall  be  in  solitary  confinement,"  and  to 
pay  a  fine  of  $50  and  the  costs  of  this  prose- 
cution. To  reverse  the  Judgment  rendered 
he  prosecutes  this  appeal. 

[2]  The  informatiai  under  which  the  de- 
foidant  was' convicted  charges  the  defendant 
with  having  been  tliree  times  previous  to  the 
filing  of  the  information  in  the  instant  case 
convicted  and  sentoiced  la  Qarfleld  coun- 
ty, which  said  oonvictioDS  eadi  became  final 
before  the  year  1916 — of  violations  of  the 
prohibitory  liquor  laws;  and  that  on  tha  lltb 
day  of  March,  1916,  in  Garfield  county,  did. 
unlawfully  sell  to  one  O.  0.  Todd,  a  bottle 
of  bear.  Tte  defendant  did  not  in  bis  brief 
assign  as  error,  or  argue  the  Insuffldency  ot 
the  said  information. 

The  evidence  as  to  the  previous  convictions 
of  the  defendant,  and  which  we  deem  un- 
necessary to  redte,  fully  sustains  the  aver- 
ments of  the  information  as  to  such  prior 
convictions. 

The  material  evldoice  as  to  the  sale  of 
the  bottle  of  beer  alleged  to  have  been  sold 
by  the  defendant  to  Todd  on  the  11th  day  of 
March,  1916,  is,  <m  the  part  of  the  states 
that  said  Todd,  accompanied  by  another, 
bought  from  Che  defendant,  at  the  time  alleg- 
ed in  the  information,  in  a  place  in  the  city 
of  Enid,  in  Garfield  county,  which  had  the 
reputation  of  being  a  place  where  Intoxicat- 
ing liquors  were  sold,  a  bottle  of  beer  which 
was  labeled  "Schlitz  or  Budwlser,"  and  paid 
him  60  cents  for  same;  that  Todd  and  the 
person  with  him  Jointly  drank  the  contents  of 
said  bottle  in  the  said  place. 

The  material  evidence  of  the  defendant 
was:    That  he  was  not  the  proprietor  of 
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Uie  place  In  which  Todd  testified  he  bought 
■aid  bottle  of  beer;  that  Walt  Cook  was;  that 
he  resided  In  Muskogee  county,  and  was  on 
a  visit  to  Enid,  and  was  taking  care  of  the 
place  for  Walt  Cook;  that  he  did  sell  to  said 
lV>dd  "a  bottle  of  staff"  which  he  did  not 
know  was  beer;  that  Todd  paid  him  for 
same,  the  amount  not  remembered;  and  that 
he  gave  the  money  to  Cook,  and  that  he  bad 
no  Interest  In  the  bottle  sold  to  Todd. 

The  defendant  also  Introduced  ertdenee 
tending  to  Impeach  the  veracity  of  Todd,  to 
which  counter  evidence  was  Introduced  by 
the  state: 

Upon  the  conclnsion  of  the  evidence  for 
the  state  the  defendant  demurred  to  the  evi- 
dence, which  the  court  overruled,  and  the 
defendant  excepted. 

[3]  The  contention  of  the  defendant  that 
the  Judgment  and  sentence  Is  Irregular  and 
▼old,  because  the  judgment  entry  recites  that 
the  former  conviction  was  "for  maintaining 
a  place,"  is  without  merit;  a  record  of  such 
former  conviction  of  the  defendant  being 
averred  in  the  ioformation,  and  supported  by 
record  evidence. 

[4]  The  defendant  attacks  the  information 
because  the  same  Is  not  verified,  and  there- 
fore Insufficient  to  support  a  Judgment 
TfaU  is  an  Information  for  a  felony,  and  not 
required  to  be  sworn  to.  In  re  Talley,  4 
Okl.  Cr.  898.  112  Paa  80^  81 1..  B.  A.  (N.  SJ 
80B. 

The  question  of  former  Jeopardy  raised  by 
the  defendant  was  property  held  adversely  to 
the  defendant,  as  the  same  was  precluded  by 
the  decision  of  this  court  in  Ex  parte  Bert 
FUes,  13  Okl.  Cr.  163,  162  Pac.  1136.  It  fol- 
lows that  the  court  did  not  err  In  not  submit- 
ting the  plea  of  former  Jeopardy  to  the  de- 
termination of  the  Jury. , 

The  plea  of  the  defendant  that  the  court 
was  without  Jurisdiction  has  no  legal  ground 
upon  which  to  stand. 

It  Is  entirely  immaterial  who  owned  the 
Irtace  at  the  time  It  had  the  reputation  of 
being  a  place  which  liquor  was  sold,  where, 
as  in  the  instant  case,  the  evidence  shows 
that  a  prohibited  sale  was  made  therein  by 
defendant,  and  if  the  court  erred,  which  we 
do  not  hold,  in  excluding  evidence  of  the 
ownership  of  sold  place,  at  the  time  it  had 
snch  reputation,  it  was  harmless  error. 

If  the  court  erred  in  admitting  In  evidence 
the  transcript  of  the  evidence  given  by  Fred 
B.  Feathers  at  the  preliminary  trial  of  the 
defendant,  which  we  do  not  decide,  it  was 
not  such  error  as  should  work  a  reversal,  as, 
If  the  evidence  of  said  Feathers  be  entirely 
eliminated,  there  still  remains  sufficient  evi- 
dence to  reasonably  sustain  the  verdict  of  the 
jury. 

[S]  The  defendant  further  insists  that  the 
oourt  erred  in  overruling  the  demurrer  to  the 
evidence,  because  there  is  no  evidence  to 
■how  that  the  defoidant  and  the  Bert  Files, 


shown  by  the  records  to  have  been  formerly 
convicted  of  violating  the  prohibitory  Uqnor 
laws,  were  one  and  the  same.  Proof  of  hie 
Identity  was  not  necessary.  Defendant  was 
being  prosecuted  as  Bert  Files,  and  if  he 
was  not  the  same  person  referred  to  In  the 
records  lowing  the  former  conviction  of 
Bert  Files,  the  burden  was  upon  him  to  show 
snch  fact  Under  criminal  procedure  of  the 
state,  demurrer  is  not  the  proper  mode  of  at- 
tacking the  sufficiency  of  the  evidence.  If 
the  evidence  is  deemed  insufficient  a  directed 
verdict  of  acqultal  should  be  requested.  Con- 
sidering the  demurrer  to  the  evidence  as  in 
effect  a  request  for  a  directed  verdict  of  ac- 
quittal, the  court  would  have  erred  had  it 
coiiiiilled  with  such  request 

[1]  The  record  affirmatively  shows  that 
the  defendant  was  present  and  arraigned  and 
declined  to  plead,  and  that  the  court  entered 
for  him  a  plea  of  not  guilty;  that  be  testified 
In  the  case  in  his  own  behalf,  and  was  pres- 
ent when  the  sentence  of  the  court  was  pro- 
noimced  against  him ;  and  that  prior  to  pro- 
nouncing sentence  the  oourt  asked  him  if  be 
had  anything  to  say  why  sentence  should  not 
be  pronounced  against  him,  and  he  answered 
"that  he  had  no  such  reason." 

We  think  that  the  record  afilrmatively 
shows  that  the  defendant  was  present  during 
the  trial,  and  that  his  contention  that  the 
Judgment  and  sentence  are  void  because  the 
record  does  not  affirmatively  diow  the  pres- 
ence of  the  defendant  at  the  trial  is  without 
merit  Wood  v.  State,  4  OkL  Cr.  436,  112 
Pac.  11,  4S  L.  R.  A.  (N.  S.)  673. 

If  the  defendant  was  not  present  during 
the  trial  in  the  lower  court  when  called  upon 
to  state  bis  reason.  If  any  be  had,  why  sen- 
tence should  not  be  pronounced  against  him, 
why  was  the  objection  not  made  that  he 
was  not  present  at  the  trljEd?  If  the  defend- 
ant was  not  present  at  the  trial  In  the  court 
below,  why  was  it  not  embodied  as  a  ground 
for,  Id  his  motion  for  a  new  trial? 

Having  failed  to  raise  in  the  lower  court 
the  question  of  not  being  present  at  the  trial, 
he  cannot  raise  such  question  on  appeal  to 
this  court  unless  the  record  afflnnatlvely 
shows  that  he  was  not  present  at  the  trial 
in  the  court  below.  Bums  y.  State,  8  Okl. 
Cr.  554,  129  Pac.  657. 

It  was  not  necessary  for  the  defendant  to 
be  present  on  the  hearing  of  the  motion  for 
a  new  trial  or  <»  the  hearing  of  a  motion  in 
arrest  of  Judgment  12  Cyc.  page  526,  and 
the  very  many  authorities  dted  in  note  31  on 
said  page. 

The  court  did  not  err  in  setting  aside  the 
motion  of  the  county  attorney,  the  Judgm^it 
rendered  In  this  case  on  the  11th  day  of  Feb- 
ruary, 1916. 

Tn  Ex  parte  Bert  Files,  supra,  this  oourt 
held  the  Identical  Judgment  set  aside  obvi- 
ously err<»ieous  for  falling  to  include  im- 
prisonment and  fine  and  refused  the  writ  oC 
habeas  corpus  applied  for  saying: 
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'^ow«T«r,  wc  are  of  the  epliiioB  that  the 
jvdgmeDts  are  merely  erroneoaa  and  ara  not 
Toid,  and  the  trial  court  nay  jet  raconsider  and 
correct  the  lame." 


. STATB 
P.) 


Oertalnlj  the  trial  court  oould  in  effect 
correct  the  Judgment  by  settintr  It  aside. 

[I]  The  defendant  also  complains  that  the 
court  committed  reversible  error  in  refusing 
to  admit  the  defendant  on  cross-examination 
of  the  prosecuting  witness  to  ask  him  "if  he 
had  not  been  arrested  and  confined  In  Jail  for 
■  crime."  In  so  ruling  the  court  followed  an 
unbroken  line  of  authority  of  this  court. 

It  is  further  insisted  by  defendant  tliat  tlie 
eonrt  erred  to  the  prejudice  of  the  defendant 
In  its  remarks  made  to  the  defendant's  attor- 
ney when  sustaining  an  objection  of  the  state 
to  a  question  propounded  on  cross-examina- 
tion of  the  prosecuting  witness.  The  re- 
marks of  the  court,  not  being  addressed  to 
the  Jury,  and  not  of  a  character  to  prejudice 
the  Jury  against  the  defendant,  did  not  con* 
atltute  reversible  error. 

[IJ  The  defendant  further  complains  that 
the  court  erred  In  refusing  to  permit  the  ie- 
feiidant  to  ask  on  cross-examination  the 
prosecuting  witness  If  he  was  not  paid  to  se- 
cure evidence  in  this  case.  The  purpose  of 
this  question  was  to  show  the  interest  of  the 
witness  In  the  prosecution,  and  therefore  we 
think  that  the  court  erred  In  refusing  to  per- 
mit the  said  question  to  be  asked. 

[1]  However,  in  view  of  the  defendant's 
testimony  that  he  did  sell  "a  bottle  of  stuflT 
to  said  prosecuting  witness  at  the  time  and 
place  averred  In  the  information,  and  for 
whidi  the  witness  paid  him,  and  that  he  was 
unable  to  say  whether  or  not  the  said  bottle 
contained  beer  which  we  think  so  corroborat- 
ed the  evidence  of  the  prosecuting  witness  of 
the  sale  testified  by  him  to  have  been  made 
by  defendant,  and  there  being  evidence  by 
other  witnesses  than  said  prosecuting  witness 
of  said  sale,  the  fact  whether  or  not  the 
prosecuting  witness  was  Interested  In  the 
prosecution  was  immaterial,  and  the  art  of 
the  court  in  refusing  to  permit  said  question 
to  be  asked  was  harmless  error. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial  or  in  overruling  the  mo- 
tion in  arrest  of  Judgment 

[7]  Errors  assigned  in  the  petition  in  error 
and  not  argued  or  amlKned  in  the  brief  of  the 
defendant  are  regarded  as  abandoned,  and 
are  not  reviewed.  But  we  have  carefully  con- 
sidered every  error  assigned  in  the  brief  of 
the  defendant  or  therein  argued,  and  are  con- 
vinced that  the  evidence  reasonably  supports 
the  verdict  of  the  Jury,  and  that  the  record 
discloses  that  no  prejudicial  error  was  com- 
mitted in  the  trial.  The  Judgment  of  the 
trial  court  la  affirmed. 

DOTLB,  P.  J.,  and  MATSON,  J.,  concur. 
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(Criminal  Court  of  Appeals  of  Oklahoma. 

May  8,  1019.    Rehearing  Denied 

Sept  6,  1910.) 

(BtUahut  6y  tt«  Court.) 

1.  RovTcira  «s>25;s(3)  —  Btidenoh  —  Buv- 

nciCNOT. 

In  a  prosecntlon  for  murder,  the  evtdenes 
&eU  to  Justify  a  conviction  of  manelaughtar 
in  the  first  degree. 

2.  Cbiminal  Law    ®=>53  —  I^cusa .—  Vol- 
tmTABT  IinoxicATion. 

Dnder  Penal  Code  (section  2006,  Rev.  Laws 
1010),  voluntary  intoxication  is  no  excuse  for 
crime. 

S.  WiTNXSBEs  «=33S7,  880— Accusxn  as  Wn^ 
NESS  IN  His  Own  Bchalt— lupBACifMSNt; 
On  a  trial  for  murder  where  the  defendant 
electa  to  testify  as  a  witness  in  his  own  l>ehalf, 
he  may  lie  ssked  on  cross-examination  as  to  an 
admission  voluntarily  made,  that  he  committed 
the  homldde,  and,  where  be  denies  the  same,  tes- 
timony abowing  or  tending  to  show  lurh  an 
admission  is  competent  for  the  purpose  of  im- 
peachment when  it  appears  tliat  such  sdmis- 
■Ion  was  made  voluntarily. 

Appeal  from  District  Oonrt,  Seminole 
Connty;    Tom  D.  McKeown,  JudgSi 

Wesley  Buck  was  conricted  of  manslangb- 
ter  in  the  first  degree,  and  he  appeals.  Af- 
firmed. 

John  W.  WlUffiott  of  Wewoka,  tor  ptala- 
tiff  in  error. 

8.  P.  Freeling,  Atty.  Gen.,  and  R.  McMQ* 
Ian,  Asst  Atty.  Gen.,  for  the  States 

ARMSTRONG,  J.  The  plaintiff  tn  error, 
Wesley  Buck,  hereinafter  called  "defend- 
ant," was  Informed  against  for  the  murder 
of  Thompson  Harjo,  convicted  of  manslaugh- 
ter In  the  first  degree,  and  sentenced  to  be 
confined  in  the  penitentiary  at  McAleeter  for 
the  term  of  12  years.  To  reverse  the  Judg- 
ment rendered,  he  prosecutes  this  sppeaL 

The  undisputed  evidence  in  the  case  shows 
that  the  father  of  the  defendant  was  shot 
by  the  deceased,  who  was  prosecuted  therefor 
and  sent  to  the  penitentiary;  that  about  a 
week  prior  to  the  homicide  charged  in  this 
case  the  defendant,  a  full-blood  Indian,  to- 
gether with  others,  attended  a  "stomp 
dance" ;  that  while  the  defendant  was  danc- 
ing the  deceased  and  some  of  his  rdatlvea 
"purposely  and  on  several  occasions  butted 
into"  the  defendant  and  Interfered  with  his 
dancing,  and  thus  bad  blood  was  engendered 
between  the  defendant  and  the  deceased; 
that  about  a  week  after  said  "stomp  dance" 
the  defendant  and  the  deceased  were  togeth- 
er In  the  town  of  Wewoka,  and  Indulged,  at 
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the  expense  of  the  deceased,  in  drinking 
"Chock  Beer" :  they  made  two  Tlsita  togeth- 
er to  the  house  of  a  negro  woman  who  waa 
engaged  in  selling  "Chock"  for  the  purpose 
of  obtaining  the  same;  that,  on  the  second 
Tislt  to  and  in  said  house,  the  deceased  was 
struck  upon  the  head  by  the  defendant  with 
some  Instrument,  from  the  effects  of  which, 
about  six  or  seven  hours  afterwards,  he  died ; 
that  the  wound  inflicted  upon  the  deceased, 
and  from  which  he  died,  was  about  one  inch 
deep  and  an  inch  and  a  half  long,  and  from 
which  matter — apparently  brains — exuded ; 
that  the  appearance  of  the  wound  indicated 
that  it  had  been  made  with  a  hatchet  or 
hammer ;  and  that  the  deceased  was  a  much 
larger  man  than  the  defendant 

The  facts  surrounding  the  difficulty  which 
resulted  In  the  homicide,  and  the  Instrument 
with  which  the  wound  was  inflicted,  are 
in  irreconcilable  conflict;  there  being  evi- 
dence on  the  part  of  the  state  that  without 
previous  provocation  the  defendant  struck 
the  deceased  with  a  hatchet,  which  belonged 
to  the  negro  woman  in  whose  house  the  kill- 
ing occurred  while  the  evidence  on  the  part  of 
the  defendant  tended  to  show:  That  the 
deceased  and  the  defendant  went  together 
to  said  woman's  house  Just  prior  to  the  dif- 
ficulty to  get  Choctaw  Beer,  defendant  m»- 
terlng  the  house  in  advance  of  the  deceased, 
and  that,  without  any  provocation  on  the 
part  of  the  defendant,  the  deceased  said: 

"I  am  ^ompson  Harjo.  I  am  the  man  who 
shot  your  father,  and  I  can  shoot  you." 

That  the  defendant  then  turned  and  faced 
the  deceased,  and  the  deceased  hit  him  right 
over  his  left  eye  and  knocked  him  back  in 
the  corner.  That  he  would  have  fallen  if  it 
had  not  been  for  the  wall.  That  while  he  was 
falling  in  the  comer  of  the  room  the  deceas- 
ed was  still  coming  at  him,  and  when  the 
defendant  was  in  the  act  of  getting  up  the 
deceased  advanced  upon  him,  and  he  shoved 
him  off,  and,  as  the  deceased  was  in  the  act 
of  again  striking  defendant,  he  seized  some 
thing  like  a  piece  of  stove  wood  about  three 
feet  long,  which  was  lying  near  the  wall 
of  the  room,  and  struck  the  deceased  on  the 
head.  That  the  deceased  again  struck  at 
but  missed  him,  and  at  that  time  they  were 
near  the  door  of  the  room  in  which  the  dif- 
ficulty occurred,  and  the  defendant  again 
struck  the  deceased,  knocking  him  down, 
and  be  fell  out  of  the  door.  That  be  did  not 
strike  tbe  deceased  with  a  hatchet  That 
"Josie''  came  in  and  told  him  to  go  home, 
and  he  threw  whatever  he  had  struck  the 
deceased  with  down,  and  left,  and  that  the 
Instrument  with  which  the  defendant  claim- 
ed to  have  struck  the  deceased  had  been  look- 
ed for  by  the  defendant  and  others  and  could 
not  be  found.  That  the  defendant  had  nev- 
er seen  tbe  hatchet  in  evidence  in  this  case 
until  he  was  in  Jail  for  tbe  offense  with 
which  he  is  charged. 


'  a%e  defendaat  and  bis  brother  Jo»  were 
Jointly  charged  with  tiie  murder  of  said 
HarJo,  arrested,  and  confined  in  Jail,  and 
while  so  confined  were  taken  to  tbe  sheriff's 
office  and  Interrogated  by  the  county  attorney 
as  to  the  facts  surrounding  the  killing  of 
said  Haijo,  and  their  statements  taken  by  m 
stenographer  and  transcribed. 

On  the  preliminary  trial  of  the  defendant 
and  his  brother  for  said  homicide,  the  case 
was  dismissed  as  to  Joe  Buck.  On  tbe  trial 
Joe  Buck  was  examined  as  a  witness  fi>r  tbe 
d^Hidant,  and,  on  tbe  cross-examlnatioB 
of  Joe  Buck  and  of  the  defendant  as  a  wit- 
ness in  his  ovm  behalf,  the  county  attorney, 
against  tbe  objection  and  excepticm  of  tbe 
defendant,  was  permitted  to  refer  to  saM 
transcript  in  conducting  the  cross-examina- 
tion of  tbe  defendant  and  his  brother,  as  to 
Mtat^nents  made  by  them  when  examined  Is 
the  sherifTs  office,  and  the  oounty  attomer 
was  permitted  to.  testify  that  prior  to  tbe  com- 
mencing of  said  «<nrtnwtion  be  said  to  tb* 
defendant: 

"Wesley,  you  irre  charged  with  the  crime  o( 
killing  Thompson  Harjo,  and  I  want  to  know 
the  facts  about  bow  you  came  to  kill  him.  X 
want  the  truth  free  and  voluntaty,  so  that  dw 
same  can  be  used  in  the  trial  of  this  case." 

And  to  further  testify,  the  defendant  and 
his  brother  having  denied  on  their  cross- 
examination  many  of  the  statements  alleged 
to  have  been  made  at  their  examination  in  the 
sheriff's  office,  that  the  defendant  and  his 
brother  did  at  their  said  examination  in  the 
sheriff's  office  make  the  statements  which  on 
their  cross-examination  they  now  deny,  aiil 
the  defendant  testifying  that,  when  tbe  coun- 
ty attorney  sought  to  secure  a  statement  from 
him  as  to  tbe  killing  of  niompson  HarJo,  b^ 
declined  to.  make  any  statemoit  "nntll  be 
saw  bis  lawyer." 

The  evidence  further  discloses  that  tbe 
defendant  claimed  not  to  know  or  to  speak 
Intelligently  the  ESigliab  language,  and  tiHat 
an  Interpreter  was  used  in  his  examination 
at  his  trial,  and  that  at  tbe  examination  of 
defendant  and  bis  brother  in  tbe  sheriff's 
office  an  interpreter  was  not  used. 

In  the  defendant's  brief,  he  says: 

"Under  the  above  assignments  we  wish  ts 
present,  for  the  consideration  of  the  eoort,  one 
proposition  only,  which  is  as  fbllows:  Beveni- 
ble  error  was  committed  in  admitting,  over  tbe 
objection  of  the  plaindSI  hi  error,  incompetent, 
irnlevant,  and  immaterial  testimony." 
I 

j      And  we  will  therefore  confine  our  review 
;  of  this  case  to  said  "one  proposition." 
I      In  support  of  defendant's  one  proposition, 
he  attacks  as  improper  the  action  of  tbe 
I  county  attorney — in   tbe  absence  of  an  at- 
torney for  the  defendant — in  examining  the 
I  defendant  and  his  brother  in  the   sherifTs 
I  office,  especially  in  view  of  the  defendant's 
want  of  a  knowledge  of  the  English  lan- 
guage, and  the  absence  of  an  interpreter,  and 
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InslBts  ftattt  tbe  court  eottiinltted  reversible 
error  In  permitting  the  transcript  of  tbe 
•lleged  statement  of  tlie  defendant  and  bis 
brotlier  to  be  referred  to  by  tlie  county  At- 
torney in  the  cros»«xainination  of  tbe  defend- 
ant and  of  hia  brother,  and  by  permitting 
the  defendant  and  his  brother  to  be  croea- 
ezamined  for  the  purpose  of  Impeaclunent 
upon  immaterial  statements  alleged  to  have 
been  made  by  them  when  examined  in  tbe 
sheriff's  office. 

[I]  That  the  defendant's  admissions  were 
voluntary  is  not  disputed,  and  it  appears 
that  the  material  admissions  of  the  defend* 
ant  were  In  snbstanoa  fbe  same  as  tba  ad- 
missionB  In  the  defendant's  testimony.  There 
was  no  confession  or  admission  of  guilt,  only 
admissions  tending  to  show  his  participation 
in  the  commission  of  the  homicide  duuged. 
By  electing  to  become  a  witness  in  his  own 
behalf,  the  defendant  changed  his  status, 
for  the  time  being,  from  defendant  to  witness. 
He  was  then  entlQed  to  the  same  prlvHegea 
and  was  subject  to  be  contradicted,  discredit- 
ed, and  impeadied  the  same  as  any  other 
witness.  It  follows  that  the  questions  ariced 
on  eroes-examination  of  the  defendant  and 
iia  witness  Joe  Buck  were  proper,  nor  was 
there  any  error  in  admitting  efvldence  tending 
to  show  admlssi(nis  voluntarily  made  t^  the 
defendant. 

However,  we  do  not  wish  to  be  understood 
as  approving  the  practice  indulged  in  by 
tbe  county  attorney  in  questioning  the  pris- 
oners. The  defendant  is  an  Indian  who  un- 
derstands tbe  English  language  only  in  a 
limited  way,  and  he  was  entitled  to  have  en 
interpreter  and  the  advice  of  counsel  before 
being  af^ed  to  make  any  statements. 

Id  the  case  of  Miller  v.  State,  13  OkL  Gr. 
17S,  1S8  Pac.  181,  I..  B.  A.  19irD,  383,  It  is 
said: 

'^t'is  elementary  law  that  such  statemoits 
muft  be  entirely  free  and  voluntary;  that  is, 
tfoiift  not  be  extracted  by  any  aort  of  threats  or 
Tioleipce,  nor  obtained  by  any  direct  or  implied 
promises,  in  order  to  be  admissible.  The  genius 
of  oar  free  institationa  requires  that  admis- 
aiona  of  the  accused  shall  not  be  naed  against 
Um,  unless  made  volimtailly,'* 


We  fully  appreciate  tbe  force  of  the  fol- 
lowing statement  of  the  learned  attorney  for 
defendant  in  his  brief  in  this  case  that: 

"It  is  an  undeniable  truth  that  liquor  and  the 
Red  Man  cannot  stand  together;  one  must 
triumph,  and  tbe  other  go  down  to  defeat. 
There  la  no  way  to  prevent  crime  among  the 
Indians  when  liqnor  la  present ;  and  I  hold 
that  the  man  or  woman  who  furnishes  to  these 
full-blood  Indians,  children  of  nature  as  they 
are,  liquor  which  makes  them  mad,  is  more 
guilty  of  the  crime  committed  than  the  Indian 
who  actually  doea  the  deed." 

[2]  But  we  are  unable  to  see  how  the  truth 
contained  in  said  brief  can,  for  any  purpose, 
be  considered  by  tSiis  court  in  reviewing  the 
Instant  case,  even  admitting,  which  is  not 
even  suggested  by  tbe  record,  that  at  tbe 
time  the  homicide  in  this  case  was  committed 
the  defendant  was  made  mad  from  voluntary 
intoxication,  in  view  of  section  2005,  Revis- 
ed Laws,  which  reads: 

"Vo  act  eommitted  by  a  person  while  In  a 
state  of  vdnntary  intozicatim  shall  be  deemed 
less  criminal  by  reason  of  his  having  been  in 
such  condition.** 

[1]  Having  considered  every  proposition 
propounded  by  counsel  for  defendant,  and 
having  carefully  examined  tbe  record  with 
tbe  purpose  of  discovering  whether  tbe  de- 
fendant has  been  deprived  of  a  fair  and  Im- 
partial trial,  within  tbe  meaning  of  tbe  law, 
we  have  been  unable  to  find  that  be  baa  been 
deprived  of  any  constitutional  or  other  le-. 
gal  right  The  negro  woman  was  an  eye- 
witness of  tbe  tragedy,  and  if  the  Jurors  be- 
lieved her  testimony,  as  tbey  had  a  right 
to  do,  tbey  could  not  conscientiously  do  oth- 
erwise than  find  tbe  defendant  guUty,  at 
least,  of  manslaughter  in  tbe  first  degree^ 
Tbe  questions  of  fact  having  been  determin- 
ed by  tbe  tribunal  whose  solemn  duty  it  was 
to  ascertain  them,  and  there  being  sufficient 
competent  evidence  to  sostain  tbe  verdict, 
it  follows  that  the  Judgment  must  be^  and 
the  same  is  hereby,  affirmed. 

DOXLB,  F,  J„  and  MATSOI^  J^  oononx. 
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BARTON  T.  WOODWARD  et  aL 

(Supreme  Court  of  Idaho.    July  11,  1919.) 

1.  LnfTTATion  OF  AcnoNa  «=»30— Maucious 
PBOSEcunoif. 

An  action  for  malidonB  proaecndon  does 
not  fall  within  the  prorlsiona  of  (3omp.  Laws 
i  4055,  subda.  4,  6. 

2.  Mamcioub  PROSEcrmow  «=»25n)  — 
GRoaNns  fob  Actioh— Imstitution  or  Lu- 
hact  Piioceedinos. 

An  action  for  mnlirloDa  proaecution  Kpa 
aicainst  one  who  inRtltutea  a  lunacy  proceeding 
aicainut  another,  malidoualy  and  without  prob- 
able cause. 

8.  Appeal  and  Error  «=»099(2>— Record  on 
Appeal  -^ubuissioh  lOr   Questions   to 

JURT. 

Whether  the  trial  court  erred  in  aubmtttins 
the  question  of  probabln  cause  to  the  jury  is  not 
bpforr  this  court  when  the  Inatructiong  are 
not  in  the  record. 

4.  Malicious  Pbosbctttion  4=>24(1)— Want 
OF   Pbobaulx   Cause— Evidence. 

Jndement  on  the  mprits  for  the  defendant  in 
a  Innnoy  proceeding  is  not  evidence  of  want  of 
probable  cause. 

6.   MALTClOtTB    PROSECDTIOK    ®=>64(2)    — BUH- 

DEK  OE  Proop>— Want  of  Pbobablb  Cause. 

In  an  action  for  malicious  prosecution  it  is 

incumbent  upon  the  plaintiff  to  prove  want  of 

probable  cause  by  preponderance  of  the  evidence, 

and  tliis  may  not  be  abown  by  proof  of  malice. 

5.  Malicious  Prosecittion  ^=»59(4)  —Evi- 
dence—Aduissibilitt. 

In  an  action  for  malidons  prosecution,  eer- 
tifloates  admitting  plaintiff  to  practice  medicine 
in  other  statps  are  not  admissible  in  the  absence 
of  evidrnoe  tpndinK  to  show,  his  intention  to  en- 
gage in  tiie  practice  there. 

Budge,  J.,  dissenting  in  part. 

Appeal  from  District  Conrt,  Canjron  Coun- 
ty; K.  N.  Dunn,  Judge. 

Action  by  O.  A.  Barton  aimlnst  L  R.  Wood- 
ward lind  anotlier  for  mallL-lous  prosecution. 
Juilinnfut  for  pldintiff,  and  defendants  ap- 
peal.   Reversed  und  remanded. 

Alfred  A.  Praser,  of  Boise,  and  Jobn  H. 
Korrls,  of  Payette,  for  appellants. 

R.  R.  Uuyn(>8.  of  Payette,  and  Thompson  & 
Blekneil,  of'Caidweil,  for  respondent. 

'MoCARTIIT,  District  Judge.  This  ia  an 
action  to  recover  damngps  for  malicious  pros- 
ecution of  a  lunacy  proceeding. 

A  demurrer  was  filed  to  the  complaint  on 
two  grounds:  First,  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; and,  second,  that  the  action  was  barred 
by  C.  L.  {  4055,  subds.  4  and  5.  The  statutes 
Of  limitation  were  also  pleaded  in  the  answer. 
The  cause  was  tried  to  a  Jury,  and  resulted 


In  a  Terdlct  and  Judgment  tor  plaintiff.   Tkia 
appeal  Is  from  the  Judgment 

The  record  discloses  that  a  hearing  was 
had  before  tbe  probate  Judge  on  April  21, 
1911,  and  on  the  same  day  respondent  waa 
discharged.  This  action  was  commenced  on 
August  5,  1913.  Appellants  contend  that  tbm 
action  Is  barred  by  subdivisions  4  and  6.  | 
4066,  C.  U,  which  limit  the  time  within  which 
certain  actions  may  be  brought  to  two  yeara, 
and  which  are  aa  follows: 

"(4)  An  action  to  rerover  damaares  for  an  in* 
jury  to  the  person,  or  for  the  death  of  one  caus- 
ed by  tbe  wrongful  act  or  neglect  of  another. 

"(5)  An  action  for  libel,  slander,  assault,  ba^ 
tery,  false  imprisonment  or  seduction." 

It  Is  urged  that  the  action  Is  for  an  Injury 
to  the  person,  or  that  It  Is  so  clearly  akin 
to  an  action  for  libel  or  slnnder  as  to  make 
tbe  statute  with  reference  thereto  appUnible. 

While  It  may  be  said  that  an  ai-tlun  for 
malicious  prosecution  benrs  a  stning  resem- 
blance to  an  action  for  libel  (Briggs  r.  Gar- 
rett, 111  Pa.  404,  2  Atl.  513,  56  Am.  Rep.  274, 
281;  Chapman  ▼.  Calder,  14  Pa.  365;  26  Cyc 
7  and  8),  they  are  not  IdentUal. 

Tbe  cases  which  have  been  cited  In  an  en> 
deavor  to  show  that  a  malicious  prosecution 
Is  an  Inury  to  the  person  construe  statutes 
which  contain  language  not  found  In  ours, 
and  are,  consequently  of  little  assistance  in 
reaching  a  correct  interpretation  of  the  sub- 
division relied  on. 

C.  L.  i  405.5,  suhd.  4,  Dxlng  two  years  as  the 
period  of  limitation,  prior  to  amendment, 
contained  the  following  provision: 

"An  action  to  recover  damages  for  the  death 

of  one  caused  by  the  wrongful  act  of  another." 

Subdivision  4  was  amended  by  Sesa.  Laws 
1003,  p.  56,  so  as  to  contain  the  provision 
herein  first  quoted. 

[1]  Construing  the  statute  as  amended  In 
the  light  of  the  law  as  it  was  prior  to  amend- 
ment, it  is  clear  that  this  sulidlvlslon  wna 
originally  designed  to  limit  the  time  of  com- 
mencement of  actions  for  physical  Injuries 
resulting  In  death,  and  that  the  amendment 
was  made  to  extend  the  statute  to  Include, 
and  to  Umlt  actions  based  upon  like  Injuries 
which  did  not  result  in  death.  It  follows 
that  the  present  action  Is  not  barred  by  ei- 
ther subdivision  4  or  5  of  section  4055,  suiira. 

[21  The  contention  with  reR|>ei-t  to  the  gen- 
eral demurrer  is  that  resiiondent  has  no  cause 
of  action  against  either  of  the  appeiluuts  for 
the  reason  that  he  was  not  charged  with,  nor 
prosecuted  for,  any  crime;  that  no  clrll  ac- 
tion was  commenced  or  prosecuted  against 
him ;  and  that  this  action  will  only  He  where 
there  has  been  a  malicious  prosecution  of  a 
criminal  or  civil  action.  While  there  are  ao- 
thorltles  which  go  to  tbe  extent  of  so  hold- 
ing, the  modern  and  better  rule  la  to  the 
effect  that  an  action  for  malicious  prosecn- 
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tlon  will  lie  against  one  who  has  malldoasly 
and  without  probable  cause  instituted  lunacy 
proceedings  against  anotber.  Lockenour  v. 
Sides,  S7  Ind.  360,  26  Am.  Rep.  58;  Kellogg 
T.  Cochran.  87  CaL  192,  25  Pa&  677,  12  U  a 
A.  101;  Griswold  V.  Grlswold,  143  CaL  617, 
77  Pac.  672 ;  26  Cyc.  14. 
[3]  Appellants  contend  that  the  court  erred 


dudlng  one  of  appellanta,  aa  to  bis  mental 
balance;  also,  that  shortly  prior  to  his  arrest 
on  the  insanity  charge  It  came  to  the  knowI> 
edge  of  appellanta  that  he  had  written  pre- 
scriptions which  are  referred  to  la  the  reo- 
ord  as  "freakish,"  one  of  which  was  for 
strychnine  In  doses  which,  had  one  of  them 
been  taken  by  the  patient  for  wbi>m  It  was 


In  submitting  the  question  of  probable  cause  ^  Intended,  would  have  proved  fataU  another 


to  the  Jury ;  but,  as  the  instructions  are  not 
before  us,  the  record  presents  no  such  Ques- 
tion for  review. 

Appellants  specify  the  insufficiency  of  the 
evidence  to  support  the  verdict  and  Judgment 


was  for  an  eye  wash  which,  bad  It  been  ap- 
plied, would  have  ruined  or  destroyed  the 
eyesight.  On  the  lunacy  hearing  the  commis- 
sion of  physicians  appointed  to  examine  him 
reported  that  he  was  sufTerlng  from  para- 


In  this  connection  It  may  be  said  there  are  nola,  but  recommended  that  he  be  not  re- 


dedsions  to  the  effect  that  the  discharge  of 
the  defendant  on  preliminary  esaminntion 
is  prima  facie  evidence  of  want  of  probable 
cause.  Without  discussing  the  soundness  of 
that  rule.  It  piay  be  said  it  has  no  application 
to  this  case.  The  hearing  had  before  the  pro- 
bate Judge  was  a  final  trial,  not  a  preliminury 
examination,  and  even  these  authorities  do 
not  go  so  far  as  to  hold  that  a  verdict  or 
Judgment  of  acquittal  on  the  merits  consti- 
tutes proof  of  want  of  probable  cause  for  the 
commencement  of  the  action.    20  Cya  40,  c. 

[4]  In  a  trial  on  the  merits  In  a  dvU  or 
criminal  case,  or  In  a  lunacy  proceeding,  the 
question  of  probable  cause  is  not  passed  on  by 
the  court,  Judge,  or  Jury ;  nor  is  U  the  crite- 
rion of  the  decision  or  verdict.  The  deci^on 
Is  on  the  merits  and,  if  the  defendant  wins. 
It  simply  means  that  the  plaintiff  has  not 
proved  his  cose  by  the  preponderance  of  the 
evidence  or  beyond  a  reasonable  doubt. 
Therefore  the  verdict  or  decision  has  no 
logical  bearing  on  the  question  of  probable 
cause  and  is  not  even  admisaible  on  that  Is- 
sue. It  is  admissible  sluiply  for  the  purpose 
of  proving  final  and  favorable  termination  of 
the  action,  which  is  another  and  separate 
question. 

(fil  We  find  no  proof  of  want  of  probable 
cause  In  the  evidence  submitted  by  resiMmd- 
ent  and  conclude  that  the  motion  for  a  non- 
suit should  have  been  sustained.  Since  ap- 
pellants did  not  rest  upon  the  motion,  but  in- 
troduced evidence,  It  Is  waived.  The  ques- 
tion then  arises:  Does  the  evidence  Intro- 
duced by  them  supply  the  weukneHS  In  re- 
spondent's case  and  show  want  of  probable 
cause?  Our  answer  to  this  Is,  Na  Tlie  evi- 
dence Introduced  by  appellants  certainly  does 
not  tend  to  show  want  of  probable  cause. 
On  the  other  hand.  It  Is  shown  that,  prior 
to  the  making  of  the  accusation,  two  rei>uta- 
ble  physieiiins,  who  bad  attended  respondent 
and  thus  had  recent  opportunity  to  examine 
blm  and  to  Judge  of  his  mental  condition, 
told  one  of  appellants,  and  he  told  the  other, 
that  respondent  was  insane.  It  is  also  shown 
that,  on  an  occasion  when,  respondent  was 
before  the  Idaho  state  medical  board,  an  ap- 
plicant for  a  license  to  practice  medidne  and 
surgery,  his  conduct  was  such  as  to  excite 
the  suspicion  of  those  who  observed  It,  In- 


stralned.  We  conclude  that  resiiondeat  did 
not  sustain  the  burden  Incumbent  upon  liiin, 
and  tliat  no  court  or  Jury  could  reawmaUly 
find  from  the  evidence  Introduced  that,  la 
making  the  lunacy,  accusation  aguluKt  him, 
appellants  acted  without  probable  c-ause. 

It  Is  true  there  Is  evidence  which  would 
Justify  a  finding  of  malice,  but  it  Is  too  well 
establish  to  admit  of  argument  that  want 
of  probable  cause  cannot  be  Inferred  from 
malice.  It  has  been  said  In  some  cases  that 
the  fact  a  criminal  case  Is  prosecuted  from 
some  private  or  personal  motive,  other  than 
a  public  motive,  is  of  itself  evidence  of  want 
of  probable  cause.  This  Is  not  a  logical 
statement.  Probable  cause  depends  uiKtn 
what  the  prossecutlng  witness  knew,  or  ought, 
as  a  reasonably  prudent  man,  to  have  known, 
when  he  Instituted  the  proceeding.  If  he  bad 
no  sutflclent  information  to  Justify  a  reason- 
ably prudent  man  in  believing  the  defendant 
was  guilty,  then  the  Inference  may  be  drawn 
be  was  acting  from  iinpro|ier  motive.  How- 
ever, liiipro|ier  motive  Is  proof  of  malice,  but 
not,  of  Itself,  proof  of  want  of  probable  cauiie. 
Moreover,  an  examination  of  the  cases  Just 
above  referred  to  dlsi'loses  that  In  almost 
every  lustance  the  evidence  showed  facts 
within  the  knowledge  of  the  protie<.utinx  wit- 
ness which  proved  that  he  acted  without 
probable  cause. 

Since  apiiellants  did  not  ask  for  a  directed 
verdict  at  the  close  of  the  evidence.  II  Is  not 
Incumbent  upon  this  court  to  finally  dls|M>.<)e 
of  the  case  on  this  ap|)caL  We  conclude  the 
evldenc«  Is  Insutfideut  to  establish  want  of 
pruraLle  cause. 

[6]  For  the  instmctinn  of  the  trial  cnnrt 
upon  a  new  trial,  we  express  the  opiiilon  that 
the  certificates  of  admission  to  practice  medi- 
dne In  other  states,  oflTered  by  respondent 
and  admitted  by  the  trial  court  ov<^r  aptiel- 
lants'  objection,  are  not  adinlssilile  lu  the  ab- 
sence of  evidence  tending  to  show  his  inten- 
tion to  engage  in  the  practice  there.  They 
do  not  prove  a  right  of  the  restmiident  to 
practice  medicine  la  this  state.  They  are  not 
legitimate  evidence  of  damage  to  resjioiid- 
ent's  business;  we  do  not  consider  that  they 
are  any  evidence  of  damage  to  his  reputation 
or  his  feelinKS.  While  not  legally  relevant  or 
material,   they  are  exceedingly  preJudlduL 
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l^bey  serve  to  Inject  Into  the  case  a  gnestlon 
of  whether  the  refusal  of  the  medical  board 
to  admit  the  respondent  to  practice  in  this 
state  was  right  or  wrong  and  prejadices  appel- 
lants, tnasmnch  as  one  of  them  was  a  mem- 
ber of  the  medical  board  and  also  filed  a 
complaint  against  respondent  for  practicing 
medicine  without  a  license,  acting  under  the 
orders  of  the  medical  board. 

The  Judgment  of  the  trial  court  is  reversed, 
and  the  case  remanded,  with  instructions  to 
grant  a  new  trial.  Costs  awarded  to  api)el- 
lants. 

MORGAN,  a  J.,  concura 

BtTDOE!,  J.  (concurring  in  part  and  dissent- 
ing in  part).  Some  time  ago  this  case  was 
assigned  to  me  for  the  purpose  of  writing  an 
opinion.  I  prepared  an  opinion,  setting  forth 
my  views  on  the  whole  case.  Inasmndi  as 
that  portion  of  my  original  draft  which  re- 
lated to  the  question  of  the  statute  of  limita- 
tions, and  the  absence  of  the  court's  Instruc- 
tions from  the  record,  has  been  embodied  In 
the  majority  opinion,  I  concur  to  that  extent 
As  to  tJie  remainder  of  the  majority  opinion, 
I  dissent 

I  am  clearly  of  the  opinion  tliat  there  is 
sufficient  evidence  in  this  record  to  sustain 
the  Jury's  finding  that  the  appellants  insti- 
tuted the  lunacy  proceeding  without  prob- 
able cause.  While  the  rule  is  well  settled 
that  the  plalntifr  has  the  burden  of  establish- 
ing want  of  probable  cause,  since  want  of 
probable  cause  Involves  a  negative,  slight 
proof  tiiereof  is  all  Oiat  the  law  requires  (IS 
R.  C.  U  52,  f  82;  Vlnal  v.  Core,  18  W.  Va. 
1,  41;  Chapman  v.  Dodd,  10  Minn.  350  [GIL 
277,  291];  Williams  ▼.  Van  Meter,  8  Mo. 
339,  41  Am.  Dec  644,  647 ;  Eolka  v.  Jones,  6 
N.  D.  461,  71  N.  W.  658,  66  Am.  St  Rep.  615, 
626 ;  Grant  v.  Deuel,  3  Rob.  [La.]  17,  38  Am. 
Dec  228;  26  Cyc  86,  note  21),  or  as  stated  by 
the  Supreme  Court  of  Montana: 

"When  the  proof  tends  to  show  the  absence 
of  the  former  [probable  cause],  a  prima  facie 
case  is  made  for  the  jury.  The  harden  then 
rests  upon  the  defendant  to  rebut  this  prima 
facie  case;  and  this  he  must  do  by  any  evi- 
dence tending  to  show  the  existence  of  prob- 
able cause  and  the  want  of  malice  on  his  part" 
Martin  t.  Oorscadden,  84  Mont  306,  319,  86 
Pac  88,  86. 

Interpreting  this  rule,  the  Supreme  Court 
of  the  United  States  has  said  that  it  requires 
the  plaintiff  to  prove  this  part  of  the  case 
by  only  such  circumstances  as  are  affirma- 
tively within  the  plaintiff's  control  and  that 
he  may  be  fairly  expected  to  be  able  to  pro- 
duce. Discussing  tlie  point  in  a  recent  case, 
that  court  said: 

"While  it  is  true  that  the  want  of  probable 
cause  is  required  to  be  shown  by  the  plaintiff 
and  the  burden  of  proof  is  upon  her  in  this 
respect  sndb  proof  must  necessarily  be  of  a 


negative  character,  and  concerning  facts  whidi 
are  principally  within  the  knowledge  of  the 
defendant  The  inotiTes  and  circumstances 
which  induced  him  to  enter  upon  the  prosecu- 
tion are  best  Imown  to  himself.  This  being 
true,  the  plaintiff  could  hardly  be  expected  to 
furnish  f\dl  proof  ui>on  the  matter.  She  is 
only  required  to  adduce  such  testimony  as,  in 
the  absence  of  proof  by  the  defendant  to  the 
contrary,  would  afford  grounds  for  presuming 
that  the  allegation  in  this  respect  is  true.  1 
GreenL  Bv.  |  78.  In  other  words,  the  plain- 
tiff was  only  obliged  to  adduce  sndi  proof,  by 
circumstances  or  otherwise,  as  are  affirmatively 
within  her  control,  and  which  she  might  fairly 
be  expected  to  be  aUe  to  prodnce.  As  Mr. 
Justice  Clifford  put  it  in  Wheeler  ▼.  NesUtt 
supra,  the  plaintiff  must  prove  this  part  of 
the  case  'affirmatively,  by  drcumstances  or  oth- 
erwise, as  he  may  be  able.' "  Brown  v.  Self- 
ridge,  224  U.  S.  189, 192,  32  Sup.  Ct  444.  446, 
56  L.  Ed.  727.  729. 

Thus  it  has  been  held  that  i»ioot  taidlng 
to  show  that  the  prosecution  was  to  accom- 
plish some  collateral  purpose  is  snfllclent  to 
establish  a  prima  fade  want  of  probable 
cause  and  to  impose  on  the  defendant  in  an 
action  for  malidons  prosecution  the  burden 
of  showing  that  he  had  probable  cause.  IS 
R.  C.  L.  53,  I  34;  Prough  v.  Bntriken,  U  Pa. 
81;  Schmidt  v.  Weidman.  63  Pa.  173;  Wen- 
ger  V.  Phillips,  195  Pa.  214,  45  AU.  927,  78 
Am.  St  Rep.  810;  MacDonald  v.  Schroeder. 
214  Pa.  411,  63  AtL  1024,  6  Lu  R.  A.  (N.  SO 
701,  6  Ann,  Cas.  606. 

In  the  latter  case,  the  court  used  the  fk>l- 
lowing  language: 

"Nothing  is  better  settled  by  our  cases  than 
that  where  one  commences  a  criminal  prosecu- 
tion for  the  purpose  of  compelling  his  debtor  to 
pay  a  Just  debt,  it  is  prima  fade  evidence  of 
want  of  probable  cause  and  of  malice,  and  shifts 
the  burden  of  showing  it  was  not  so  on  the  de- 
fendant" 

No  reason  is  apparent  to  my  mind  for  limit- 
ing the  rule  to  cases  arising  upon  debt  Tbe 
principle  upon  whidi  the  rule  is  based  and 
the  reason  for  holding  that  proof  that  the 
prosecution  was  instituted  for  the  purpose 
of  collecting  a  debt  is  suffident  to  make  out 
a  prima  fade  want  of  probable  cause  is  that 
it  shows  a  collateral  purxMsc  In  other 
words,  if  the  proof  tends  to  show  in  any  case 
that  the  prosecutor  was  seeking  to  accom- 
plish some  collateral  purpose,  a  prima  fade 
want  of  probable  canse  is  established.  The 
rule  is  doubtless  based  upon  the  psychological 
truth .  that  a  person  seeking  to  accomplish 
some  collateral  or  ulterior  purpose  wUl  act 
upon  much  less  convincing  evidence  than 
one  whose  only  purpose  is  to  promote  tlia 
public  good.  Hence  there  may  be  much  evi- 
dence which  tends  to  show  both  malice  and 
want  of  probable  cause,  and  the  cases  whldi 
hold  that  probable  cause  cannot  be  inferred 
from  malice  do  not  go  to  the  extent  of  hold- 
ing that  a  want  at  probable  cause  may  not 
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be  inferred  from  the  Mime  eTldence  from 
wlildh  malice  la  inferred.  It  U  a  matter  of 
freqnent  occurrence  in  the  trial  of  causes 
Quit  some  particular  piece  of  evidence  may 
be  admissible  for  more  than  one  purpose. 
XMdence  tbat  a  prosecution  was  to  accomplish 
acme  collateral  purpose  Is  one  instanoe  there- 
of, for  the  attempt  to  use  the  machinery  pro- 
vided for  fbe  enforcement  of  the  law  to  ac- 
complish and  cloak  some  private  collateral 
or  ulterior  purpose,  while  evidence  of  ex- 
press malice,  is  also  some  evidence  tbat  the 
prosecutor  is  acting  without  probable  cause. 

The  evidence  of  express  malice  In  this  rec- 
ord la  overwhelming,  and  much  of  this  evl- 
A&u»  expressly  shows  tbat  the  lunacy  pro- 
ceeding was  Instituted  to  accomplish  a  pri- 
vate collateral  and  ulterior  purpose.  The 
statements  of  appellants  that  they  would 
"get  him  yet,"  referring  to  resp<»ident;  that 
they  wanted  to  get  him  because  he  was  in- 
terfering with  their  business;  the  institu- 
tion of  a  criminal  proceeding  against  respond- 
ent shortly  before  the  lunacy  proceeding  and 
at  a  time  when  all  of  the  facts,  according  to 
appellants'  own  testimony,  upon  which  they 
pretended  to  base  their  belief  that  respond- 
ent was  Insane,  were  In  their  possession ;  the 
statement  of  appellant  J.  C.  Woodward,  in 
reply  to  witness  Hlnkston's  question  inquir- 
ing what  he  had  against  Dr.  Barton,  that  "he 
was  turning  the  poorer  classes  of  people 
against  him" ;  the  evidence  touching  various 
medical  examinations — all  tend  to  show  that 
the  appellants  were  seeking,  not  only  to  put 
resirandent  out  of  any  competition  with  them, 
but  to  put  him  out  of  business  entirely  and  to 
put  him  in  a  situation  where  it  would  for- 
ever be  impossible  for  him  to  become  admit- 
ted to  the  practice  of  medicine  in  this  state. 
To  say  that  this  evidence  is  evidence  of  mal- 
toe  Is  no  answer  to  the  argument  that  It  also 
shows  affirmatively,  U  not  conclnslT^,  a 
private,  collateral,  and  ulterior  purpose  <m 
the  part  of  appdiants.  It  Is  therefore  snffl- 
dent  to  establish  a  prima  fade  showing  of 
vant  of  probable  cause.  Furthermore,  it  is 
dearly  apparent  from  these  statements  made 
by  appellants  concerning  respondent,  not  only 
that  they  had  no  probable  cause  to  believe 
him  Insane,  but  did  not  in  fact  entertain  any 
■ndi  belief. 

The  fact  tbat  some  of  this  evidence  was 
adduced  while  appellants  were  putting  In 
thdr  defense  does  not  change  the  applica- 
bility of  the  rule.  The  motion  for  nonsuit  at 
the  dose  of  respondent's  case  having  been 
denied,  and  apiiellants  having  elected  to  put 
in  their  defense,  the  Jury  was  not  only  en- 
titled bat  was  in  duty  bound  to  consider  all 
of  the  evidence  in  the  case. 

Since  there  Is  evidence  suffldent  In  law 
to  establish  a  prima  fade  showing  of  want  of 
probable  canse,  the  f^ct  that  there  is  other 
evidence  tending  to  show  probable  cause  is 
not  material.  The  jury  may  have  disbe- 
lieved and  disregarded  all  c^  the  evidence 


Introduced  to  show  probable  cau8&  Inas- 
mudi  as  the  evidence  is  conflicting,  the  fact 
that  there  is  substantial  evidence  to  sustain 
the  verdict  is  all  that  the  law  requires. 

In  the  majority  opinion  it  is  stated  that 
two  phydclana  who  are  alleged  to  have  ex- 
amined respondent,  informed  <Kie  of  the  ap- 
pellants, who  Informed  the  other,  that  re- 
spondent was  insane.  It  does  not  appear 
from  the  evidence  that  dther  of  these  physi- 
clans  gave  the  appdlants  any  Information  as 
to  the  tacts  and  drcumstances  upon  whldi 
they  based  thdr  belief  as  to  respondent's  in^ 
sanity.  It  was  the  duty  of  appellants,  before 
making  the  diarge  of  Insanity,  to  have  made 
an  Investigation  sudi  as  prudent  and  cautious 
men  would  have  made  under  like  drcum- 
stances. They  were  themselves  physicians 
and  saw  respondent  in  the  town  of  Payette 
almost  daily  for  a  year  after  Dr.  Phy,  one 
of  the  above-mentioned  physldans,  is  alleged 
to  have  told  one  of  them  that  the  respondent 
was  insane.  They  were  equally  competent  to 
judge  as  to  his  insanity,  but  the  record  dis- 
doses  that  they  made  no  effort  to  Investigate 
the  facts  with  a  view  of  ascertaining  the 
truth  of  the  claim  made  by  their  informers 
that  respondent  was  insane.  The  commission 
which  was  called  to  examine  respondent,  up- 
on the  bearing  involving  the  question  of  his 
sanity,  was  composed  of  three  physicians,  who 
reported  to  the  court  that  respondent  was 
slightly  paranoiac.  All  of  the  physldans 
readied  the  condusion  that  the  charge  in  the 
complaint  was  not  true,  and  the  court  found 
that  the  charge  was  not  sustained. 

The  evidence  concerning  respondent's  con- 
duct before  the  Idaho  state  medical  board  es- 
tablishes nothing  more  than  that  he  was  of  a 
highly  nervous  t^nperament. 

Toudiing  the  matter  of  the  two  written 
prescrlptlMks,  referred  to  in  the  majority 
opinlOB  as  "freakish,"  the  one  which  was  for 
strychnine  was  satisfactorily  «cplained,  and 
the  most  that  could  be  said  of  it  la  that  It 
was  a  mistake,  or  an  act  of  caielessnesa, 
whldi  waa  Immediately  corrected  by  re- 
spondent when  bis  attention  was  called  to  it. 
The  one  for  the  eye  wash  was  never  used, 
and  the  record  is  very  meager  with  reference 
to  it.  Suffice  It  to  say  that  these  were  the 
only  prescriptions  written  by  respondent,  so 
far  as  the  record  discloses,  that  were  ques- 
tioned. It  does  not  seem  to  me  that  this 
proof,  offered  on  the  part  of  appdlants.  Is 
suffldent  to  establish  probable  cause,  when 
considered  in  the  light  of  the  entire  record. 

Certificates  authorizing  the  respondent  to 
practice  medidne  In  certain  other  states,  and 
a  diploma  Issued  to  respondent  by  the  JefCer- 
son  Polytechnic  Hospital  of  Chicago,  were 
Introduced  in  evidence,  over  appellants'  ob- 
jection, and  their  admission  la  assigned  as 
error;  the  theory  of  appellants  being  that 
the  only  purpose  in  ofTering  this  evidence  was 
to  give  the  Jury  the  false  impression  tbat 
respondent  was  authorized  to  practice,  medl- 
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dne,  and  to  prejudice  the  Jury.  The  objec- 
tion  U  not  well  taken. 

As  the  case  stands  before  ns,  It  presenta  a 
situation  In  which  appellants  wantonly,  ma- 
liciously, and  without  probable  canse,  pre- 
ferred a  charge  of  lunacy  against  respondent 
The  complaint  alleges  Injury  to  respondent's 
credit,  reputation,  and  avocation  as  a  physl- 
dan  and  surgeon,  injury  to  bis  good  name, 
fame,  and  reputation  generally,  and  to  his 
practice  of  optometry:  that  he  was  brought 
Into  public  scandal.  Infamy,  and  disgrace  and 
suffered  great  anxiety  and  pain  of  body  and 
mind,  by  reason  of  which  his  health  was 
greiitly  Impaired.  The  exhibits  are  the  oon- 
Crete  evidence  of  years  of  study  and  prepara- 
tion for  his  chosen  profession.  Certificates 
and  diplomas  of  this  character  bare  a  direct 
tendency  to  add  to  the  standing  of  their 
possi*ssor  wherever  he  may  be.  It  would 
be  dltllcult  to  Imagine  a  tort  more  calculated 
to  Inllict  mental  anguish  and  humiliation 
than  a  baseless  charge  of  this  character,  the 
reHUlts  of  which  even  if  unsuccessful,  as  in 
this  case,  would  naturally  be  to  wipe  out.  In 
some  measure,  the  results  of  years  of  toil, 
study,  and  preparation. 

While  renpondent  was  not  licensed  to  prac- 
tice medicine  In  the  state  of  Idaho,  these 
certlfloates  neither  proved  nor  tended  to 
prove,  nor  were  they  offered  for  the  purpose 
of  proving,  that  he  was  so  licensed.  He  is 
not  seeking  to  recover  damages  solely  to  his 
business,  but  damages  generally  for  Injury 
to  bis  standing,  reputation,  and  his  feelings. 
The  presumption  is  that  the  court  Instructed 
the  Jury  as  to  the  purpose  for  which  these 
certificates  were  admitted. 

The  injury  and  the  damage  caused  by  this 
charge,  for  which  respondent  is  entitled  to 
recover,  is  not  confined  solely  to  any  dam- 
ages be  may  sustain  within  the  state  of 
IdahOk  bat  is  limited  only  by  the  whole  ex- 
tent of  the  injury  and  damage  caused. 
Should  respondent  desire  at  any  time  to 
return  to  either  of  the  states  wherein  he  has 
been  admitted  to  practice,  and  pursue  there 
bis  profession,  or  should  be  be  called  there, 
which  is  neither  unlikely  nor  unusual,  a 
charge  of  this  character  could  not  help  but 
cause  serious  and  far-reaching  impairment  of 
bis  professional  standing. 

For  the  foregoing  reasons,  it  Is  my  oidnloQ 
that  the  Judgment  should  be  affirm^ 


<  (E6  Utah.  S) 

DAVIS  ▼.  MBIiLEN  et  aL    (No.  SS34.) 

(Supreme  Court  of  Utah.    July  11,  1919.) 

1.  HUNIOIFAI.    COBPOSATIORB        «5>809(2)     — 

iHPBovxmirre  of  Stbbbts  —  Babbioadis  — 

DVTT  or  CONTRAOTOR. 

A  contractor  who  rightfully  enters  npon  a 
U^way  for  the  purpose  of  Improving  a  street 


has  a  rigbt  to  barricade  and  obstruct  Vm  pub- 
lic travd  over  the  section  of  the  street  heiag 
improved, 

2.  HnmciFAL  CioBPOKATioiit   $=>800(2)— Ix- 

PBOVKMCNT    OV    SlBKRB— LiaHIB— DUTT    «r 
CoNTBACrOB. 

A  contractor  engaged  in  improving  a  city 
street  moat  place  suitable  lights  In  the  night- 
time on  barricades  to  warn  the  public  of  the 
presence  of  the  barricade,  and  that  the  portion 
of  the  street  dosed  and  barricaded  is  not  open 
to  travel 

3.  HUNICIPAI.      COBPOBATIONB        9=»809(2)    — 

Accidents  in  Stbkkt— Nkouobrcb  or  (3oir* 

TBACTOB. 

That  a  contractor  engaged  in  improving  a 
street  had  agreed  in  his  contract  with  the  state 
road  commission  to  provide  "a  competent  watch- 
man at  all  times  to  protect  the  work  from  traf- 
fic, or  damages  of  any  nature  until  traffic  is 
admitted,"  did  not  render  him  negligent  in 
failing  to  place  a  watchman  on  the  work,  as 
far  as  an  automobilist,  who  ran  into  a  barri- 
cade erected  to  warn  the  public  that  the  street 
was  closed  to  travel,  was  concerned. 

4.  MUNIOIPAI.  COBFOBATIOIfS  ^=s>SO0QS)—Aa- 
OIDKNTS  ON  StBBETS— NEaUOBHCK— PBOZI- 
MATX  CAOBB. 

Although  a  contractor  improving  a  dty 
street  was  negligent  in  barricading  the  street 
and  in  providing  a  passageway,  he  was  not  lia- 
ble for  damages  occasioned  an  automobilist  driv- 
ing through  such  passageway  in  the  nighttime, 
due  to  the  pladng  of  wagons  in  the  passageway 
by  a  third  person  in  the  nighttime,  without  the 
contractor's  consent,  leaving  a  passage  too  nar- 
row for  vehides  to  pass  each  other,  compelling 
plaintiff,  upon  suddenly  meeting  a  speeding  au- 
tomobile in  the  narrow  passage,  to  turn  into  the 
barricade  to  avoid  a  collision,  the  contractor's 
negligence  not  being  the  proximate  cauae  of  in- 
jury recdved.1 

6,  MuniciPAi.  CoBPOBATioirs   ^»809^— Ik- 

PBOVEMBNT  OV  StBEETS— NbOUOEMCB. 

A  contractor  Improving  a  city  street,  who 
left  a  narrow  passage  for  traffic,  was  not  in 
duty  bound  to  antidpate  that  during  the  night 
a  third  person  would  leave  a  loaded  wagon  in 
such  passage,  and  cauae  damage  to  an  auto- 
mobilist during  the  night.^ 

Appeal  from  District  Court,  Salt  Lake 
Ck>unty;   B.  B.  Porter,  Judge. 

Action  by  John  B.  Davis  against  J.  W. 
Melleu  and  George  H.  Sims  and  others,  co- 
partners doing  business  under  firm  name  and 
style  of  Salt  Lake  Transfer  Company.  Judg- 
ment for  plaintiff  after  dismissal  of  action 
against  the  partnership,  and  Mellen  appeals. 
Reversed. 

Stewart,  Stewart  *  Alexander,  of  Salt 
Lake  City,  for  appellants. 

Dey,  Hoppaugb  &  Fabian,  of  Salt  Lake 
City,  for  respondent 


>  Callabaii  v.  Salt  Lake  ffltr,  41  UUh,  m.  IB  Pae. 
881:    Dayton  t.  Frsa,  46  Utah.  J7T,  14t  Pao.  tOS. 
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CORFMAN.  a  J.  Plaintiff  bioot^t  fills 
action  in  the  district  court  of  Salt  Lake 
county  to  recover  damages  alleged  to  have 
been  sustained  by  him  through  the  negligence 
of  the  defendants  while  he  was  driving  his 
automobile  on  State  street,  a  public  highway 
leading  from  the  south  Into  Salt  Lake  City. 
At  the  trial  plaintiff  dlffinlssed  his  action  as 
to  the  defendants  constituting  the  partner^ 
ship  Salt  Lake  Transfer  Company,  and  then 
proceeded  against  Mellen  alone,  whom  we 
shall  hereinafter  refer  to  as  defendant. 

Mellen  was  a  contractor  engaged  by  the 
State  lioad  Commission,  hereinafter  referred 
to  as  the  commission,  to  lay  cement  pavement 
for  the  surfacing  of  certain  portions  of  State 
street  between  Salt  Lake  City  and  Murray. 
He  was  required,  under  his  contract  with  the 
commission,  to  do  the  paving  in  sections.  Ue 
bad  Qnisbed  the  pavement  at  or  near  the  in- 
tersection of  Twenty-First  South  street  with 
State  street  when  It  was  found  that  a  water 
pllie  or  conduit  crossing  State  street  at  that 
point  was  of  insufficient  size,  and  that  it 
would  l>e  necessary  to  take  it  up  and  replace 
It  with  a  larger  one  in  order  to  carry  the 
water.  He  was  requested  by  the  commission 
to  make  the  change  after  the  completion  of 
the  pavement  as  before  stated,  and  was  en- 
gaged In  so  doing  when  the  accident  occur- 
red of  which  plaintiff  complains.  While  pro- 
ceeding to  tbe  work  of  taking  up  the  pipe  and 
replacing  it  certain  barricades  were  placed 
by  Mellen  across  State  street  to  warn  the 
public  of  the  excavations  made  in  tbe  street, 
and  to  prevent  vehicle  travel  over  the  green 
cement  used  in  repairing  the  pavement  where 
the  pipe  was  being  replaced.  Twenty-First 
South  street  is  66  feet  wide.  State  street  is 
1S2  feet  In  width,  and  is  traversed  through  or 
near  the  center  by  a  double-track  street  rail- 
way line.  The  pavement  had  been  laid  on 
both  sides  of  the  street  railway  lines.  To 
better  illustrate  tbe  conditions  on  State 
atreet  at  the  time  and  at  the  place  of  tbe  ac- 
cident we  have  drawn  tbe  accompanying 
sketch  or  plat  The  plat  is  not  drawn  to 
scale,  nor  is  it  Intended  to  do  more  than  rep- 
resent the  conditions  in  a  general  way. 

The  two  sets  of  parallel  lines  represent 
tbe  street  car  traces  near  the  center  of  State 
street  The  space  between  tracks  is  6  feet 
8Vi  Inches  wide.  The  heavily  shaded  spaces 
indicate  paved  portion  of  street  16  feet  In 
width  on  either  side  within  2  feet  of  street 
car  line.  Tbe  lines  extending  at  right  angles 
with  the  paved  portions  of  the  street  repre- 
sent wooden  barriers  approximately  !i\^  feet 
In  height,  entirely  closing  State  street  to  the 
west  of  car  tracks,  and  partially  to  the  east 
for  a  distance  north  and  south  between  bar- 
flers.  The  two  small  circles  represent  tele- 
phone poles.  Attached  to  the  ends  of  the 
wooden  barricades,  and  passing  around  and 
nailed  to  the  poles,  as  Indicated  by  irregu- 
lar line,  was  a  wire  mesh  42  Inches  high. 


containing  12  I<»igitudlnal  wires  with  numer- 
ous cross-wires.  The  light  dotted  space  in- 
dicates the  passageway  or  detour  around  tbe 
barricaded  section  of  the  street  taken  by  ve- 
hicles in  leaving  and  returning  to  the  pave- 
ment, covering  a  distance  of  about  80  feet 
The  two  parallelograms  marked  "w"  indicate 
two  wagons  attached  together  and  heavily 
loaded  with  flat  steel,  standing  within  tbe 
traveled  detour.  Both  were  platform  wag- 
on&  The  north  wagon  had  an  elevated  seat 
The  effect  of  the  barricades  was  to  direct  all 
travel  from  the  west  side  to  the  east  side  of 
the  street  and  to  pass  vehicles  over  and 
through  the  open  passageway  or  detour  sliout 
31  feet  in  width.  The  heavy  Hue  inarkt>d 
"BB,"  to  the  east  of  property  line,  reiireseuts 
a  bill  board,  while  tbe  parallelogram  "C" 
represents  a  cottage.  There  were  telephone 
poles  along  the  east  side  of  State  street  not 
shown  on  the  plat 


In  preparing  the  foregoing  plat  we  were 
unfortunately  deprived  of  the  beuellt  of  the 
exhibits  used  at  the  trial  of  tbe  i-ase.  wlik-h 
should  have  accompanied,  but  are  mtMMlug 
from  the  flies  and  record  on  a|>peal.  II  is  not 
claimed  to  be  a  detailed  neiireseuttitlon  of  all 
the  conditions  surrounding  tbe  uccl<lent  and 
it  may  not  be  in  all  respects  accurate.  How- 
ever, we  think  it  fairly  illusirntes  the  con- 
ditions and  reflects  the  testimony  of  witness- 
es who  saw  them  at  or  about  the  date  of  the 
accident. 

It  is  alleged  in  the  complaint  in  snbstanoe: 

That  the  work  was  being  done  by  the  defend- 
ant J.  W.  Mellen  under  the  authority,  direction. 
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and  superrision  of  the  State  Road  Commission 
of  the  State  of  Utah ;  that  reasonable  care  and 
prudence  was  required  of  the  defendant  J.  W. 
Mellen  in  doing  said  work,  and  the  said  com- 
mission exacted  from  him  in  the  performance 
thereof  that  he  should  erect  good  and  sufficient 
guards,  barricades,  and  signals  and  so  perform 
the  work  as  not  to  close  the  entire  road,  but 
should  provide  an  open  unobstructed  passage- 
way sufficient  to  accommodate  and  provide  for 
the  traffic  and  travel  thereon  in  both  directions, 
all  of  which  the  defendant  Mellen  failed  to  do; 
"that  the  only  means  provided  by  the  defendant 
J.  W.  Mellen  or  otherwise,  for  the  passage  of 
vehicles  traveling  in  both  directions  where  the 
said  State  road  was  closed  and  barricaded  as 
aforesaid  was  a  passageway  from  said  Twenty- 
First  South  street,  extending  south  a  distance 
of  about  one  hundred  feet  in  length,  where  it  re- 
entered said  State  road;  that  said  passageway 
was  over  premises  immediately  adjoining  and 
adjacent  to  said  State  road  on  the  east,  and 
immediately  east  of  the  line  of  telephone  poles 
aforesaid;  that  said  passageway  bo  provided 
was  rough  and  uneven,  and  only  of  sufficient 
width  for  two  vehicles  to  meet  and  pass  thereon 
by  the  exercise  of  great  care  and  caution ;  that 
to  the  east  of  said  passageway,  extending  in 
close  proximity  to  Twenty-First  South  street, 
there  was  a  long  and  high  billboard  which  pre- 
vented persons  traveling  north  on  State  road, 
prior  to  and  when  entering  into  said  passage- 
way, from  seeing  vehicles  traveling  west  on 
Twenty-First  South  street  intending  to  turn 
south  on  said  State  road  until  such  vehicles 
turned  into  and  had  entered  upon  said  passage- 
way, and  likewise  prevented  persons  traveling 
west  on  Twenty-First  South  street  intending  to 
turn  and  go  south  on  said  State  road  from  see- 
ing approaching  vehicles  traveling  north  on 
State  street  until  said  passageway  was  entered ; 
that  during  the  evening  of  the  12th  of  June, 
1917,  and  about  the  hour  of  nine  o'clock,  as 
plaintiff  is  informed  and  believes,  the  defendant 
Salt  Lake  Transfer  Company  wrongfully  and 
negligently  left  two  large  transfer  wagons  at- 
tached together,  and  loaded  with  steel  and  ma- 
chinery, to  stand  in  and  occupy,  unattended,  un- 
guarded, and  unlighted,  a  portion  oi  the  east 
side  of  said  passageway  for  a  distance  of  about 
fifty  feet  in  length ;  that  said  wagons  so  situat- 
ed left  the  width  of  the  remaining  part  of  said 
passageway,  which  was  between  said  wagons 
and  said  line  of  telephone  poles,  a  distance  of 
less  than  eleven  feet  in  width,  totally  insuffi- 
cient for  vehicles  to  meet  and  pass ;  that  said 
passageway  of  approximately  eleven  feet  in 
width  was  the  only  passageway  for  vehides  in 
both  directions ;  that  said  defendants,  and  each 
of  them,  wrongfully  and  unlawfully  permitted 
said  wagons  to  obstruct  said  passageway  for  at 
least  twelve  hours,  as  plaintiff  is  informed  and 
believes,  notwithstanding  the  heavy  and  con- 
jested  traffic  over  and  upon  said  State  road; 
that  about  3  o'clock  in  the  morning  of  June  13, 
1917,  while  the  plaintiff  was  returning  home 
from  Ophir,  Utah,  and  driving  his  automobile 
north  on  the  said  State  road,  with  due  care 
and  caution,  when  he  approached  said  portion 
of  said  State  road  barricaded  as  aforesaid  he 
turned  into  said  passageway  so  provided  as 
aforesaid,  leading  to  Twenty-First  South  street; 
that  at  tiie  time  there  was  no  approaching  v«- 


hide  Of  any  kind  in  sight;  that  while  passing 
along  the  west  side  of  said  wagons  standing  as 
aforesaid  an  automobile,  traveling  west  on 
Twenty-First  South  street,  which  tiad  been  ob- 
structed from  plaintiff's  view  by  said  billboarda 
and  wagons,  suddenly  turned  into  said  passage- 
way from  tiie  north;  that  a  head-on  collision 
was  imminent,  and,  to  prevent  such  collision 
and  its  consequences,  plaintiff  instantly  accel- 
erated the  speed  of  his  machine,  and  turned 
quickly  into  said  State  road,  thereby  avoiding  a 
collision  with  said  approaching  automobile  in 
said  obstructed  passageway;  that  in  so  doing 
plaintiff's  automobile  encountered  and  ran  into 
a  wire  fence  forming  part  of  the  barricade  upon 
the  State  road,  which  said  fence  the  plaintiff 
was  unable  to  see  or  discover  owing  to  the  ab- 
sence of  any  light  or  other  signal  npon  the 
same;  that  thereupon  plaintiff's  automobile 
was  upturned,  and  the  plaintiff  and  Mr.  Kahn, 
who  was  traveling  with  him,  were  violently 
thrown  and  caught  under  said  upturned  auto- 
mobile ;  that  at  the  time  of  said  acddent  Mid 
wagons  had  been  wrongfully  and  negligently 
by  the  said  defendants,  and  eadi  of  them,  per- 
mitted to.  stand,  remain,  and  obstruct  the  said 
passageway  and  view  for  about  six  hours,  as 
plaintiff  is  informed  and  believes,  without  any 
watchman  or  signal  or  warning  or  any  other 
precaution  whatsoever  being  taken  to  guard  or 
protect  travelers  or  traffic  along  said  passage- 
way; that  said  acddent  occurred  without  any 
fault  on  the  part  of  the  plaintiff  or  said  Kahn ; 
that  it  was  caused  wholly  and  solely  by  reason 
of  the  carelessness  and  negligence  of  the  said 
defendants  and  each  of  them  in  permitting  said 
wagons  to  obstruct  and  blockade  said  passage- 
way and  remain  for  on  unreasonable  time ;  also 
in  not  providing  a  watdiman  or  watduien  to 
warn  approaching  travelers  from  both  direc- 
tions of  the  conditions  and  danger  aforesaid; 
and  in  failing  to  have  danger  lights  and  other 
signals  to  warn  approaching  travelers  that  said 
road  was  barricaded,  and  that  said  passageway 
was  obstructed  and  of  the  unusual  and  extraor- 
dinary conditions  and  dangers  aforesaid,  which 
the  said  defendants  and  each  of  them  knew,  or 
by  the  exercise  of  reasonable  care  and  prudence 
ought  to  have  known,  iu'  time  to  have  avoted 
and  prevented  said  acddent;  also  in  failing  to 
provide  and  maintain  a  safe  detour  or  passage- 
way for  vehicles  around  the  place  where  State 
road  was  barricaded ;  also  by  reason  of  the  neg- 
ligent, careless,  and  wrongful  conduct  of  the 
said  defendant  J.  W.  Mellen  in  entirely  closing 
said  street  to  traffic." 

The  answer  of  the  defendant  J.  W.  Mdlen 
admits  the  doing  of  the  work  under  contract 
and  by  the  direction  of  the  State  Road  Com- 
mission, but  denies  Qiat  the  work  was  Iieing 
done  In  a  negligent  manner,  or  that  he  failed 
to  maintain  suitable  barricades,  notices,  and 
warnings  on  the  portion  of  the  street  being 
repaired,  or  that  he  left  an  unsafe  passage- 
way for  travel;  and  affirmatively  alleges 
that  the  accident  to  plaintiff  was  caused  I>7 
his  own  negligence  In  fast  driving,  failure  to 
observe  the  crossway,  the  lights,  signs,  and 
warnings  placed  there  by  defendant,  failure 
to  take  heed  of  the  approediing  automobile^ 
and  negligence,  wfthout  his  knowledge,  of  tbe 
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TranoCer  Company   In  teaving  Its  wagons 
standing  in  and  obstructing  tlie  passageway 
afforded  tot  public  traveL 

Upon  trial  of  the  issues  tlie  jury  found  a 
verdict  in  plalntilTB  favor,  and  a  judgmoit 
was  entered  against  tlie  defendant 

On  appeal  tbe  defendant  assigns  many  er- 
rora^  so  many  tliat  it  is  inv>ractical  to  set 
them  all  fortb  aud  discuss  them  here  in  de< 
tail.  .Summarizing,  tlie  defendant  complains 
of  tlie  rulings  of  Uie  trial  court  in  denying 
defendant's  motion  for  a  nonsuit  at  the  con- 
clusion of  plaintifTs  testimcmy,  the  refusal 
to  instruct  and  direct  a  verdict  in  favor  of 
defendant,  permitting  plaintiff's  counsel  in 
addressing  the  Jury  to  argue  Immaterial  and 
incompetent  testimony  over  defendant's  ob- 
jection, and  that  the  verdict  and  Judgment 
are  not  sustained  by  the  evid^iee  and  are 
contrary  to  law. 

There  is  not  a  great  deal  of  conflict  in  the 
testimony.  The  physical  conditions  at  and 
near  the  place  of  the  accident,  as  testified  to 
by  the  witnesses,  were  in  a  general  way  the 
same  as  alleged  in  the  complaint  and  as  ad- 
mitted by  the  answ».  Plaintiff  introduced 
testimony  to  show  that  there  were  no  lights 
on  the  barricades.  Defendant's  witnesses 
testified  that  lights  were  placed  on  the  bar- 
ricades to  warn  travelers  at  night,  and  that 
lanterns  were  seen  there  the  morning  follow- 
ing the  accident,  one  of  them  still  burning. 
There  was  also  some  conflict  in  the  testimo- 
ny as  to  how  extended  a  view  could  be  had 
of  Twenty-First  South  street,  and  also  of 
State  street,  while  approaching  the  barricad- 
ed section  from  the  south.   . 

Robert  B.  Mark,  a  witness  for  the  plain- 
tiff, who  bad  viewed  the  scene  of  the  acci- 
dent the  same  morning,  made  the  following 
observaticMis  concerning  road  conditions: 

"June  13,  1917,  I  made'  an  examination  at 
about  9:15  a.  m.  concerning  physical  conditions 
near  the  intersection  of  Twenty-First  South 
and  State  street.  State  street,  on  the  south  side 
of  its  intersection  with  Twenty-First  South 
street,  was  partly  barricaded  with  barricades 
about  SVi  feet  high.  The  barricade  on  the  east 
side  of  tiie  street  extended  to  the  first  telegraph 
pole.  There  was  another  telegraph  pole  in  Uie 
street  on  the  east  of  the  southeast  telegraph 
pole.  Between  the  two  poles  was  thirty-one 
feet.  •  •  •  At  a  point  eighty  feet  south  of 
tie  intersection  of  Twelfth  (21st)  South  and 
State  traffic  had  been  diverted  in  a  northwester- 
ly direction.  In  this  space,  through  which  traf- 
fic was  bong  directed,  there  had  been  left  two 
vans  of  the  Salt  Lake  Transfer  Ck>mpany.  The 
van  farther  south  was  loaded  with  flat  steeL 
^e  steel  extended  beyond  the  bed  of  the  wagon 
to  the  south  probably  five  or  six  feet.  The 
wagon  or  pole  of  that  wagon,  was  eitpnded  un- 
derneath the  wagon  ahead  of  it,  and  the  wagon 
ahead  of  It  was  loaded  partly  with  flat  steel 
and  partly  with  some  pieces  of  machinery. 
•  *•  •  Extending  on  northerly  from  the  north 
wason  were  two  poles  to  accommodate  a  three- 
horse  team.  The  length  over  all,  from  the  north 
point  of  the  north  wagon— that  is,  the  wagon 
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bed— to  the  south  point  of  tke  projecting  load 
of  the  second  wagon  was  forty  feet  eiglit  inches. 
Bach  wagon  was  approximately  six  feet  across. 
The  available  traveling  space  between  these 
wagons  and  the  barricade  was  nine  feet  ten 
inches.  *  *  *  A  wire  mesh  ran  between  the 
north  telegraph  pole  and  the  south  telegraph 
pole,  and  thence  near  the  east  side  of  the  rail- 
road track,  marking  the  boundary  lines  of  the 
barricade  on  the  east  side  of  State  street.  The 
distance  from  the  north  telegraph  pole  to  the 
south  telegraph  pole  is  thirty-eight  feet  four 
inches.  The  distance  from  the  south  telegraph 
pole  to  the  south  edge  of  the  load  on  the  south 
wagon  of  the  Transfer  Company  is  forty-one 
feet  The  distance  from  the  southeast  pole  to 
the  barricade  to  the  property  line  on  the  east 
is  abont  thirty-five  feet,  so  that  there  was  left 
thirty-five  feet  of  the  street  east  of  the  barricade. 

*  *  *  I  noticed  that  the  street  had  been  trav- 
eled by  wagons  east  of  where  the  Salt  liake 
Transfer  wagons  were  located,  the  width  of  an- 
other team  or  another  wagon,  which  showed 
that  the  passageway  extended  east  eight  or  ten 
feet  and  that  this  had  been  used  as  a  part  of 
the  passageway.  I  am  speaking  of  the  south 
wagon.  The  south  wagon  was  nineteen  feet 
eleven  inches  east  from  the  east  rail.  The  south 
end  of  the  south  wagon  bed  was  about  two  feet 
five  inches  east  of  the  east  line  of  the  pavement. 
The  steel  projected  about  five  feet  over  the  hind 
end  of  the  south  wagon  and  abont  a  foot  and  a 
half    or    two    feet    over    onto    die    pavement. 

*  •  •  I  found  that  the  wire  barricade  run- 
ning from  the  south  pole  to  the  railroad  track 
was  not  intact  All  the  wires  were  broken  into 
from  the  machine  coming  in  contact  with  and 
pulling  the  wire.  •  •  •  The  wires  on  the 
east  side  of  the  barricade  running  between  the 
two  telephone  poles  was  still  intact" 

The  idaintiff  te^ified  concerning,  tlie  acci- 
dent: 

"The  accident  occurred  about  2:30  a.  m.,  June 
13,  1917,  while  I  was  driving  my  car  north  ou 
State  street  Mr.  Kahn,  another  traveling 
salesman,  was  with  me.  We  were  coming  from 
Orantsville,  Tooele  county.  I  was  traveling 
about  twenty  miles  an  hour  when  I  was  going 
around  the  end  of  the  wagon,  the  large  truck 
standing  on  the  east  side  of  State  street  When 
I  got  around  the  end  of  the  wagon  and  within  a 
short  distance  from  the  telegraph  pole  another 
machine  drove  in  from  Twenty-EMrst  South 
street  I  saw  I  was  going  to  have  a  head-on 
collision,  and  I  turned  my  car  quickly,  and  used 
my  accelerator,  and  gave  her  more  gas,  and 
turned  back  into  State  street  and  I  thought  it 
was  about  the  only  course  I  could  take  at  the 
time  to  save  me  having  a  head-on  collision.  As 
I  made  my  turn  I  got  in  contact  with  the  wire. 
I  was  watching  the  road  as  I  came  up  State 
street  I  observed  Twenty-First  South  street 
at  the  only  point  that  it  could  be  observed; 
that  would  be  back  and  east  of  the  billboards 
there.  That  is  the  only  place  that  I  could  ob- 
serve Twenty-First  South  street  with  these 
wagons  there  where  they  were.  The  lights  on 
the  car  coming  towards  me  were  dim.  They 
had  their  dimmers  on.  I  was  about  four  feet 
in  the  cutoff  or  passageway  from  the  south  pole 
when  I  observed  this  car  approaching.  *  •  • 
There  were  no  lanterns  or  other  lights  on  the 
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wire  or  wacons.  I  did  not  see  or  bear  a  watdi- 
man.  The  next  thing  I  lieard  waa  the  lifbta 
bn-ak.  tb«  giass  in  my  lap,  and  I  Imew  I  waa 
np  ogninat  a  wire  (pnce.  I  aow  the  fenca  at 
tbe  tim*.  I  went  down  over  that  little  em- 
baoltmrnt  aoutb  of  tbe  pole,  and  tbe  car  jarred 
and  amrrved.  I  do  not  remember  very  mnch 
mora    ontil    1    found    myaelf    under    the    car. 

•  •  •  I  was  perfectly  familiar  with  Twenty- 
Flrat  South  at  tbe  time  of  the  accident,  and 
knew  the  billboarda  were  in  that  locality.  Ev- 
ery man  that  ridea  up  and  down  State  street 
and  limka  to  the  right  or  to  the  left  of  him  with 
a  view  of  aoeing  whether  any  one  ia  coming 
down  at  that  intersection  northeasterly  sees 
thoite  signbonrds.  In  approaching  a  street  light 
at  Twenty-First  South,  in  order  for  a  man  to 
have  any  degree  of  security  or  safety  it  is  nee- 
eariiry  for  him  to  look  both  to  the  right  and  to 
the  left  of  him  and  in  front  of  him  to  see  who  ia 
appronrhfnR  from  that  point.  That  ia  true. 
Twenty-First  South  is  a  very  much  used  street, 
and  Ihnt  intersection  with  State  is  a  very  busy 
intersection.  I  knew  that  this  night  I  knew 
there  was  an  obstruction  there  Monday  morn- 
ing, and  I  thought  there  was  an  obstruction 
there  tbe  night  of  the  accident  I  presumed 
Ahere  wss,  and  I  was  watching  for  it  undl  I 
aew    those    wagons,    then    I    made   my    turn. 

•  •  •  Q.  Now  yon  state  here  in  your  com- 
plaint that  tbe  reason  why  there  wasn't  enough 
room  through  that  passageway  for  two  vehicles 
to  pass,  or  two  machines  to  pass,  was  becauae  of 
the  two  wagons  tlm(  were  left  there  by  the  Salt 
Lake  Transfer  Company.  Ia  that  true?  A. 
Tes.  sir.  Q.  Was  there  ample  room  for  two 
vehicles  to  pass  each  other  there  if  tbeae  two 
wagons  had  been  out  of  tbe  way?  A.  Yes,  sir. 
Q.  If  these  two  wagons  hadn't  been  there  when 
you  saw  this  machine  coming,  if  you  did  see 
one  coniiiig.  you  would  have  had  ample  room  to 
have  turned  to  tlie  right  and  the  automobile 
coming  towards  you  would  have  had  ample 
room  to  have  passed  you.  That  ia  true,  im't 
It?    A.  Yes,  sir." 

The  contract  between  the  State  Road  Com- 
mtsiilon  and  the  defendant  for  tbe  iinprove- 
ment  of  Stute  street,  among  other  things, 
provided: 

"All  the  work  shall  be  done  in  sections  con- 
sisting of  the  space  between  the  property  line 
and  tlie  center  of  the  Rtreet  so  that  tbe  street  nt 
no  time  shall  be  entirely  closed  to  traffic.  No 
deviation  from  this  rule  will  be  allowed,  except 
upon    written    permission    from    the    engineer. 

•  •  •  The  contractor  shall  erect  and  main- 
tain good  and  sutticient  guards,  barricades,  and 
signaN  nt  all  unsafe  places  at  or  near  the  work, 
and  sbnil  in  all  cases  maintain  a  safe  passnge- 
wny  at  all  road  crossings,  crosswalks,  and 
street  Intersections,  and  shall  do  all  other  things 
necesssry  to  prevent  accident  or  loss  of  any 
kind.  "The  contractor  shall  provide  necessary 
lights,  barricades,  fences,  etc.,  and  a  competent 
watchman  at  all  times,  to  protect  the  work  from 
traffic  or  damagca  of  any  nature  until  traffic  is 
admitted." 

The  testimony  shows  bey<»d  any  dispute 
that  while  the  Improvement  was  being  made 
by  defendant  under  direction  and  snpervisimi 
of  tbe  State  Bead  Commission  the  defendant 


had  no  antborlty  to  direct  or  control  th« 
traffic  of  tbe  street,  except  incidentally  to  the 
work  of  making  tbe  improvement,  by  barri- 
cading tbe  section  where  tbe  work  was  being 
performed  by  bim  under  tbe  contract  Tbe 
undisputed  testimony  also  Is  that  tbe  defend- 
ant bad  no  knowledge  of  tbe  act  of  tbe  Salt 
L«ke  Transfer  Company  leaving  its  wagons 
standing  In  tbe  passageway  (wblcb  wagons 
were  placed  there  In  tbe  ni^ttlme  and  In  de- 
fendant's absence)  left  open  by  tbe  defend- 
ant In  the  street  for  public  travel  around  tbe 
closed  and  barricaded  section. 

[1-3]  In  tbe  presentation  of  tbe  case  to 
this  court  counsel  have  devoted  In  thdr 
briefs,  needlessly  we  think,  much  space  In 
citing  cases  and  in  tbe  discnsslon  of  tbe 
rlgbu  and  liabilities  of  tbe  defpndant  under 
bis  contract  with  tbe  State  Road  Commission. 
As  we.  view  tbe  case,  and  more  espedaliy  in 
the  light  of  the  decisions  of  this  court  in 
Callahan  v.  Salt  Lake  aty,  41  Utah,  300,  12S 
Pac.  863,  and  Dayton  v.  Free,  46  Dtab,  277, 
148  Poc.  406,  and  the  authorities  there  cited, 
tbe  defendant  was  an  independent  contractor, 
and  the  only  questions  to  be  determined  here 
are,  was  the  defendant  negligent  and,  if  so^ 
was  his  negligence  tbe  proximate  cause  of  the 
injury  of  wbidi  tbe  piaintifT  complains? 
Having  these  questions  in  mind,  we  have 
quoted  more  extensively  from  botb  the  plead- 
ings and  testimony  than  we  otherwise  would. 
In  order  that  the  assignments  of  error  may 
be  considered  as  a  whole  and  as  bearing  on 
this  one  Important  matter  for  our  determi- 
nation. Tbe  contract  between  the  State  Road 
Commission  and  tbe  defendant.  In  so  far  aa 
the  issues  between  tbe  plaintiff  and  the  d^ 
fendant  are  involved.  Is  of  but  little  conse- 
quence, except  for  the  purpose  of  showing 
that  the  defendant  rightfully  entered  upon 
tbe  bighway  for  tbe  purpone  of  improving 
the  street  Tbe  right  to  barricade  and  ob* 
struct  the  public  travel  over  tlie  section  of 
the  street  being  Improved,  upon  principle  and 
authority,  t^-as  a  paramount  right.  Phelan 
V.  Granite  Bituminous  Paving  Co.,  227  Mo. 
668,  127  S.  W.  818,  1.37  Am.  St  Rep.  603;  IS 
R.  C.  L.  Otle  "Highway,"  |  8&  We  find 
nothing  In  the  record  tending  to  show  that 
the  closed  section  of  State  street  was  not 
properly  barricaded.  That  It  was  the  duty 
of  tbe  defendant  to  place  suitable  lights  in 
the  nighttime  on  the  barricades  to  warn  tbe 
public  of  its  presence,  and  that  the  portion  of 
the  street  closed  and  barricaded  was  not  open 
to  travel,  must  be  conceded,  regardless  of  his 
contract  with  the  State  Road  Commtssloo 
that  be  must  do  so.  The  contract  further 
provided  that  tbe  defendant  should  provide 
"a  competent  watchman  at  all  times  to  pro- 
tect  the  work  from  traffic  or  damages  of  any 
nature  until  traffic  is  admitted."  (Italics 
ours.)  The  testimony  Is  In  conflict  as  to 
wbetber  or  not  lights  were  on  tbe  barricade 
on  the  night  of  tbe  accident  in  question. 
That  there  was  no  watchman  present  la  ao 
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admitted  tact  We  find  no  testimony  In  the 
icrord  tending  to  show  tbat  It  wae  necessaryi 
naiuil,  or  ciwtomary  to  have  «  watchman 
tbere  for  aafeguurdlng  tbe  public  or  for  any 
imrpoee  other  than  **to  protect  tbe  work"  aa 
b  provided  in  tbe  contract.  His  failure  to 
do  tliat  was  a  matter,  as  we  riew  it.  wholly 
between  himself  aud  bis  employer,  the  State 
Boad  Commission,  and  not  one  of  which  the 
plaintiff  In  this  action  may  complain. 

Again,  referring  to  the  contract,  some  con- 
tention is  made  by  respondent  that  under  the 
eoBtract  defendant  was  not  authorized  to 
barricade  the  street  to  the  extent  it  was  dos- 
ed to  public  travel  In  other  words,  tliat  aft- 
er  barricadlnK  the  west  side  tbe  entire  east 
side  stiould  have  been  left  open  for  travel. 
We  do  not  so  construe  tbe  contract.  It  sim- 
ply provides,  "The  street  at  no  time  shall  be 
entirely  closed  to  tratflc.<*  Tbat  a  portion  of 
tbe  street  was  left  open  for  trav^  by  the  pas- 
sageway, over  which  hundreds  of  automobiles 
and  other  vehicles  were  dally  passing,  the 
testimony  shows  to  be  an  absolute  certainty. 

[4,  S]  But  conceding  that  the  defendant 
was  negligent  in  all  the  particulars  complain- 
ed of,  tbe  question  still  remains,  was  the  de- 
fendant's negligence  the  proximate  cause  of 
the  Injuries?  We  thluk  not  The  plalutilTs 
own  testimony  conclusively  establishes  that 
immediately  before  the  accident,  when  he 
was  in  the  passageway,  be  appreciated  and 
knew  of  the  closed  section  of  the  street  He 
bad  driven  bi^  automobile  over  State  street 
but  a  day  or  two  before  and  had  passed 
throngb  the  passageway.  He  remembered  it, 
and,  as  he  was  sppronrhlng  the  closed  or  bar- 
ricaded opction,  be  followed  tbe  traveled  track 
•f  vehicles  fully  conscious  of  tbe  fact  tbat  he 
was  entering  it.  Unobstructed,  there  was 
ample  room  for  his  automot>IIe  to  pass  in 
safety  any  approaching  vehicle  from  the 
north  or  opposite  direction.  Left  standing 
snattended  In  the  passageway,  without  lights 
or  other  signals  of  warning  up<m  them,  were 
tlie  two  wagons  of  the  Salt  Lake  Transfer 
Company,  closing  it  so  that  vehicles  moving 
In  opposite  directions  could  not  pass.  As 
plaintiff  entered  tbe  passageway  where  tbe 
wagons  stood  he  saw  an  automobile  with  an 
unknown  driver  dashing  through  tbe  pas- 
sageway at  a  speed  of  not  less  than  30  miles 
an  hour.  Plaintiff  was  driving  20  miles  an 
bour.  A  heed-on  collision  was  imminent,  to 
avoid  which  be  quickly  turned  bis  machine 
Into  the  wire  of  the  barricade  and  was  In- 
jured. Had  the  wngons  not  been  left  stand- 
ing in  the  passageway  plaintiff  would  hare 
passed  through  In  perfect  safety.  Bad  tbe 
approaching  driver  not  been  driving  his  ma- 
diine  at  so  reckless  a  speed  no  danger  would 
have  confronted  plaintiff,  and  he  would  have 
bad  time  to  pass  without  accident  Tbe 
plaintiff  so  testlfled.  Tbe  closing  of  the 
passageway  by  tbe  wagons  so  that  two  vehi- 
cles could  not  pass,  and  leaving  tbem  tbere 


without  signals  and  unattended  throni^  the 
night,  and  the  reckless  speed  with  which  tbe 
automobile  was  driven  through  It  by  tbe  un- 
known driver,  were  the  two  contributing  and 
the  proximate  causes  of  tbe  piaintllTs  inju- 
ries, of  neither  of  wblcb  did  the  defendant 
tiave  any  knowledge,  nor  was  he,  under  tbe 
circumstances.  In  duty  bound  to  anticipate. 

Admitting  that  tbe  barricades  were  Insuffi- 
cient about  tbe  closed  section  of  the  street, 
that  they  were  left  without  lights  or  proper 
signals  of  warning,  yet  the  fact  remains  be- 
yoad  any  dispute,  bad  it  not  been  for  the 
wrongful  acts  of  others  in  leaving  the  wagons 
standing  In  the  detour  or  passageway,  and 
the  reckless  manner  In  which  the  automobile 
driven  from  the  north  approached  tbe  plain- 
tiff, wbtcb,  as  we  have  pointed  ouf.  were  the 
sole  proximate  causes  of  tbe  accident,  tbe 
plaintiff  would  have  passed  by  the  closed  sec- 
tion of  the  street  without  barm,  regardless 
of  any  act  of  omission  or  commission  diarged 
against  the  defendant 

We  think  the  trial  court  erred  in  not 
granting  the  defendant  a  nonsuit,  In  refus- 
ing to  direct  a  verdict  in  defendant's  favor, 
and  In  denying  him  a  new  trial.  Tbe  flnd- 
ings  of  tbe  Jury  in  plaintiff's  favor  were  not 
supported  by  the  evidence,  and  therefore  tbe 
Judgment  entered  against  the  defendant  was 
contrary  to  biw  and  should  be  reversed.  It  is 
so   ordered.  '  Defendant    to    recover   costs. 

FRICK,  WEBEIR,  OIDBJON,  and  THUtt- 
MAN,  JJ.,  concur.   - 


(43  Nev.  40S) 

SCOSSA  ▼.  CHURCH  et  aL 

In  re  BARBER  CREEK. 

(No.  2380.) 

(Supreme  Court  of  Nevada.     Aug.  1,   1919.) 

1.  Waters  and  Watxb  Covbseb  «=>1.'S2(]2)— 
Determination  or  Riouxs  —  Orders  Ap- 

PEA  LASIX. 

Ad  order  of  determination  of  the  state  en- 
gineer in  a  proce«ding-to  deterroine  thp  rclativ* 
rights  of  persons  to  water  is  not  appealable^ 
the  only  app<>a1  allowable,  undpr  St.  1015,  e. 
253,  I  6,  in  aiirb  a  case  being  from  the  decree 
of  the  court  affirming  or  modifying  snob  order. 

2.  Waters  and  Water  Courses  «=»152(12)— 
Deteruination  of  Riohtb— Dismissal  or 
Appeal. 

Assuming  tbat  the  rules  prescribed  by  Civil 
Practice  Act  as  smended  by  St  1915,  c.  142, 
apply  to  the  besring  of  an  iwiae  raised  by  a 
notice  of  exceptions  to  sn  order  of  determina- 
tion of  the  state  engineer  duly  filed  with  the 
clerk  under  St  1015,  e.  253,  i  0,  In  a  proceed- 
ing to  determine  relative  rights  to  water,  it 
docs  not  follow  tbat  tbe  failure  to  preserve  er- 
rors by  a  bill  of  ezceptiona  must  result  in  the 
dismissal  of  an  appeal  from  a  decree  affirming 
tbe  order  of  determination  of  the  engineer,  al- 
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though  Bueh  £afliir«  might  renflt  tB'tii  afflrai- 
ance  of  the  decree. 

8.  ArTKiii.  iND  Ebbob  «=3387(1)— Notiok  or 

DNDKBTAXIRO-^DleilflSSAL  Of  APPSAli. 

Since  Her.  Laws,  |  6330,  does  not  regnlro 
that  an  nndertaklng  on  appeal  be  served  on  the 
adrerse  party,  the  Snpreme  Court  is  not  aa- 
thoriaed  to  dismiss  an  appeal  for  want  of  serr- 
ieo. 

4.  Afpeai.  and  Bbbob  «=9783(2)— Lack  or 
Motion  roB  New  Tbial— Obounds  roB  Dis- 
lOBSAi.  or  Appbai.. 
Since  the  Supreme  Court,  on  appeal  from  a 
decree,  can  look  to  the  Judgment  roll  to  ascer- 
tain whether  any  error  appears,  an  appeal  will 
not  be  dismissed  because  it  appears  from  the 
record  that  it  is  based  on  the  ground  tliat  the 
evidence  is  insnfficient  to  Justify  the  decision 
of  the  court,  and  that  no  motion  for  a  new  trial 
was   made   and   determined   before   the   appeal 
was  taken,  under  Rev.  Laws,  i  5S28, 

In  the  matter  of  the  determination  of  the 
relative  rights  to  the  waters  of  Barber  creek 
and  its  tributaries  In  Douglas  county.  From 
a  dedalon  of  the  court,  Eugene  Scossa  ap- 
pealed. Clarissa  Church  and  the  Barber  Es- 
tate move  to  dismiss  the  appeal.  Motion  de- 
nied. 

Charts  oc  Chartz,  of  Carson  City,  for  appe- 
lant 

Piatt  &  Sanford,  ot  Carson  City,  for  re- 
spondents. 

SANDERS,  J.  This  la  a  motion  to  dismiss 
an  appeal.   The  notice  of  appeal  Is  as  follows: 

"To   Contestees,    Clarissa    Church,    acting   for 
herself  and  as  guardian  for  Benjamin  Bar- 
ber, and  George  G.  Russell,  executor  of  the 
estate  of  Lyman  Barber,  deceased,  and  to 
George  Springmeyer,  their  attorney: 
"Please  take  notice  that  contestant,  Eugene 
Scossa,   in   the   above-entitled   proceeding  here- 
by appeals  to  the  Supreme  Conrt  of  the  state 
of   Nevada   from    the   order   of   determination, 
and  from  the  supplemental  order  of  determina- 
tion of  the  state  engineer  in  the  above-entitled 
proceeding,    filed    and    returned    in    the  al>o>e- 
entitled  court,  and  from  the  whole  thereof,  and 
also  appeals  from  the  deeree  of  the  above-enti- 
tled  court,  confirming,   approving,   and  affirm- 
ing said  relative  determination,  and  as  amend- 
ed and  modified  by  the  supplemental  order  of 
determination  as  made  and  entered  by  the  state 
engineer  of  the  state  of  Nevada  and  filed  in  the 
above-entitled   court,   made  and   entered   Janu- 
ary 30,  1919,  and  from  the  whole  thereof,  said 
decree    being    in     favor    of    defendants,    and 
against  said  plaintiff,  contestant. 
"Dated  March  12,  1019." 

The  respondoita  move  to  dismiss  the  ap- 
peal on  several  grounds,  and  for  convenience 
we  shall  dispose  of  them  in  their  order. 

[1]  First  the  order  of  determination  of  the 


state  engineer  la  not  an  appealable  order; 
This  is  correct  Tb»  ooiy  appeal  allowed  by 
law  in  aadi  a  case  aa  this  is  an  appeal  from 
the  decree  of  the  court  afDrmin^  or  modifylngr 
the  order  of  the  state  engineer.  Section  6 
(section  86)  Stata.  of  191S,  p.  381.  An  appeal 
direct  to  this  coinrt  from  ttie  order  of  the 
state  engineer  is  irregular  and  at  no  effect 

[2]  Second.  "That  no  bills  of  exception 
were  either  agreed  upon  or  settled  in  the  Iow4 
er  court  and  in  the  time  allowed  by  law, 
practice,  and  prooednre,  and  no  hill  of  ezoep^ 
tlon  was  Sled  herein."  It  is  obvious  from 
the  notice  of  appeal  that  this  is  also  an  ap- 
peal from  a  decree  entered  m  the  80th  of 
Jannary,  1919,  affirming  an  order  of  deter- 
mination of  the  state  engineer.  Conceding; 
but  not  deciding,  that  the  rules  prescribed 
by  the  Civil  Practice  Act  as  amended  by 
Statutes  of  1916,  p.  184,  applies  to  the  hearing 
of  an  Issue  raised  by  the  notice  of  esceptlons 
to  the  order  of  determination  of  the  state  en- 
gineer, dnly  filed  with  the  clerk  of  the  conrt 
(section  6  [section  86]  Stata  1916,  pp.  378, 
381),  it  does  not  follow  that  the  f&llore  to 
preserve  errors  by  a  bill  of  exceptions  most 
result  in  the  dismissal  of  an  appeaL  The  ap- 
peal  being  from  the  decree,  such  fftilore 
might  result  in  the  affirmance  of  the  decree, 
but  not  necessarily  In  the  dismissal  of  the  ap- 
peal taken  from  the  decree. 

[S]  Third.  "That  there  was  no  notice  of  an 
undertaking  herein."  An  appeal  to  be  effec- 
tual an  tmdertakinK  must  be  filed  within 
five  days  after  service  of  the  notice  of  ap- 
peaL Section  6880,  Rev.  Laws.  In  the  ab- 
sence of  a  requirement  that  such  undertaking 
be  served  npan  the  adverse  party  we  are  not 
authorized  to  dismiss  an  appeal  np<»i  thia 
ground. 

[4]  Fourth.  That  this  conrt  has  no  Juris- 
diction of  the  appeal,  in  that  it  appears  from 
the  record  tliat  the  appeal  is  based  I^x>n  tlte 
ground  that  the  evidence  is  insufficient  to 
Justify  the  dedrion  of  the  court  and.  It  ai>- 
pearing  that  no  motion  for  a  new  trial  waa 
made  and  determined  before  the  appeal  was 
taken,  the  appeal  must  be  dismissed.  Seo> 
tlon  6828v  Rev.  Laws. 

Gill  T.  uoldfield  Omsolidated  Mines  Oob. 
176  Pac.'734,  is  cited  as  an  anthorlty  in  sap- 
port  of  this  position.  It  is  proper  to  state  In 
this  connection  that  that  case  is  now  pend- 
ing upon  an  order  granting  a  rehearins 
therein. 

This  case  being  an  appeal  tram  a  decree, 
we  can  look  to  the  Judgmeit  roll  to  aacer* 
tain  whether  any  error  appears.  This  belnx 
true,  the  appeal  should  not  be  dismissed. 

The  motion  to  dismiss  the  appeal  Is  denied. 

CQLEMAN,    a    J.,    and    DUC^KBR,    X, 

concur. 


>For  othtr 
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STATD  ex  rd.  STJMMBKFIBLD,  Dlat  Att^., 
T.  KORAN,  Judge.     (No.  2372.) 

(Supreme  Cionrt  of  Nevada.    Aug.  1,  1919.) 

1.  CsnaiTAi.  XiAw    9=39TS— SrsFERSioN   or 

SeNTBNCB— ^OXSTTTUTIONAIJTT  OF  STATUTE. 

Rer.  Laws  1912,  f  7259,  authorizing  court 
to  suspend  sentence  except  in  specified  cases,  is 
unconstitutiona];  there  being  no  constitutional 
authority  therefor,  and  method  of  suspending 
sentence  provided  for  by  Const  art.  6,  {{  13, 
14,  being  exclusive. 

2.  GBnoNAi,    Law    «=307S— Ltuttation    oit 

POWKB — StTSPBNBION  OV  SKNTENOK. 

Where  the  Constitution  enumerates  certain 
cases  in  which  the  collection  of  a  fine  may  be 
suspended,  or  certain  methods  whereby  it  may 
be  done,  or  confers  such  power  upon  certain 
official  or  officials,  the  power  so  conferred  is 
exclusive. 

Original  proceeding  In  mandamns  by  the 
'  State  of  Nevada,  on  the  relation  of  Lester  D. 
Sommerfield,  as  District  Attorney  of  Was- 
hoe oonnty,  Nev.,  against  Thomas  V.  Moran, 
a«  one  of  the  Judges  of  the  Second  Judicial 
District  Court  of  the  State  of  Nevada,  In  and 
tn  the  County  of  Washoe.    Writ  Issued. 

Lester  D.  Summerfleld,  Dist  At^.,  and  W. 
H.  Kearney,  Dej^uty  Dist  Atty.,  both  of  Beno, 
for  petitioner. 

LeKoy  F.  Pike,  E.  W.  Cheney,  and  W.  M. 
Kennedy,  all  of  Beno^  for  respondent 

COLEMAN,  0.  J.  This  Is  an  original  pro- 
ceeding in  mandamus. 

The  facts  out  of  which  the  proceeding 
grows  are  these:  In  the  year  1916  one  Adrian 
C.  Wheeler  was  convicted  of  a  crime  In  the 
district  court  of  Washoe  county,  •  NeT<;  the 
nqiondent  presiding.  Thereafter  the  re- 
qKmdent  ss  snCh  Judge,  pronounced  Judg- 
ment and  smtence  upon  said  Wheeler,  where- 
by tt  was  ordered,  adjudged,  and  decreed 
that  he  pay  a  One,  and  that  upon  default  In 
the  payment  of  said  flue  he  be  contiaed  in 
the  county  Jail;  and  as  a  part  of  said  Judg- 
ment It  was  ordered  that  such  sentence  and 
Judgment  be  stay«d  and  suspended  during 
good  behavior,  and  until  a  further  order  of 
the  court  The  said  Wheeler  has  paid  no 
part  of  said  fine  nor  served  any  part  of  said 
Sentence.  The  purpose  of  this  proceeding  is 
*  to  compel  the  respondent  Judge  to  enforce  the 
payment  of  the  fine,  and  In  default  of  su(<h 
payment  to  commit  the  said  Wheeler  to  Jail 
m  pursuance  of  the  sentence  and  Judgment 
ot  the  court 

;.  The  court  In  suspending  the  Judgment  and 
aeatence  acted  In  pursuance  of  section  7259/ 
Revised  Laws  1912,  which  provides: 

."Whenever  any  person  shall  be  convicted  of 
any  crime  except  murder,  burglary  in  the  first 
degree,  arson  in  die  first  degree,  robbery,  carnal 
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Icoowledge  of  a  female  child  under  the  age  of 
ten  years,  or  rape,  the  court  may  In  its  discre- 
tion, at  the  time  of  imposing  sentence  upon  such 
person,  direct  that  such  sentence  be  stayed 
and  suspended  and  that  the  defendant  be  re- 
leased from  custody  on  such '  conditions  as  the 
court  may  impose  until  otherwise  ordered  by 
such  court" 

It  la  the  contention  of  the  petitioner  that 
the  court  was  without  authority  to  suspend 
the  sentence  and  Judgment  of  the  court,  for 
the  reason  that  the  statute  In  question  is  un- 
constitutional, null,  and  void. 

[1]  The  writer  of  this  opinion,  while  dis- 
trict Judge,  on  several  occasions  suspended 
sentence,  no  objection  having  been  raised  as 
to  the  constitutionality  of  the  statute  In  ques- 
tion; but  on  careful  examination  of  the  qnes* 
tion  here  presented  he  is  convlnoed  that  such 
action  was  without  authority  of  law.  Article 
6,  i  13,  of  the  Constitution  of  Nevada,  au- 
thorizes the  Governor  "to  suspend  the  col- 
lection of  fines  and  forfeitures,  and  grant  re- 
prieves for  a  period  of  sixty  days";  and  sec- 
tion 14  of  the  same  article  of  our  Cwistltn- 
tlon  provides: 

"The  Governor,  Justices  ot  the  Supreme 
Court  and  Attorney  General,  or  a  major  part 
of  them,  of  whom  the  Governor  shall  be  one, 
may  upon  such  conditions  and  with  sndi  Umlta* 
tions  and  restrictions  as  they  may  think  proper, 
remit  fines  and  forfeitures,  commute  punish- 
ments and  grant  pardons  after  convictions,  in 
an  cases,  except  treason  and  Impeachments, 
subject  to  such  regulations  as  may  be  provided 
by  law,  relative  to  the  manner  of  applying  for 
pardons." 

[2]  We  see  no  way  to  escape  the  condu* 
slon  that  the  authority  to  suspend  the  col- 
lection of  a  fine  can  be  exercised  only  In  the 
manner  provided  In  the  Constitution.  To 
hold,  In  the  face  of  the  provisions  mentioned, 
that  the  courts  also  can  suspend  the  collec- 
tion of  a  fine  would  be  to  override  our  Con- 
stitution; for  while  there  is  nothing  In  the 
Constitution  which  expressly  provides  tliat 
the  Legislature  may  not  confer  this  author^ 
Ity  upon  the  courts,  It  must  necessarily  fol- 
low that  where  the  Constitution  enumerates 
certain  cases  in  which  the  collection  of  a  fine 
maybe  suspended,  or  certain  methods  where- 
by It  may  be  done,  or  confers  upon  a  certain 
of^cial  or  officials  sudi  power,  the  power  so 
conferred  mv^st  be  held  to  be  exclusive  This 
view  Is  not  open  to  debate.  In  State  v.  Ar- 
rlngton,  18  Ney.  412,  4  Paa  735,  the  coturt 
said: 

"We  admft,  also,  that  the  Legislatiire  can 
perform  any  act  not  prohibited  by  the  Consti- 
tution; that  outside  of  constitutional  limita- 
tions fcnd  restrictions,  its  power  is  'as  abso- 
lute, omnipotent,  and  micontrollable  as  Parlia- 
ment.' But  in  seeMng  for  limitations  and  re- 
strictions, we  must  not  confine  ourselves  to 
Aipress  prohibitions.  Negative  words  are  not 
indispensable  in  the  creation  of  limitations  to 
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iecialatiTe  power,  and  If  the  Conititntion  pre- 
acribea  one  method  of  filling  an  office,  the  Leg- 
iaUtare  cannot  adopt  another." 

If  this  view  to.  correct,  of  which  there  can 
be  no  doabt,  the  Leglslatnre  cannot  confer 
ui)on  the  courts  anthortty  to  anspend  a  sen- 
tence. Under  oar  Constitution  the  Governor 
can  suspend  the  collection  of  a  fine  for  only 
60  days,  and  it  would  certainly  be  a  remark- 
able thing  If  a  judge  should  have  the'  author- 
ity to  suspend  indefinitely  the  collectlota  of 
a  flna  To  confer  such  authority  upon  a  trial 
court  would  be  to  give  it,  though  subject  to 
local  Influences  and  environment,  greater 
power  than  that  possessed  by  the  chief  exec- 
utive of  the  state.  It  to  very  clear  that  our 
Constitution  contemplated  no  such  authority. 
But  it  would  seem  that  this  court  bas  sub- 
stantially determined  thto  very  question.  In 
Ex  parte  Shelor,  33  Nev.  361,  111  Pac  291, 
It  was  held  that  the  indeflnlte  suspension  of 
a  fine  is  in  effect  substantially  a  remission 
thereof,  and  that  the  board  of  pardons  alone 
could  exerctoe  that  authority.  To  take  any 
other  view  would  enable  the  trial  courts  in 
an  indirect  manner  to  accomplish  that  which 
they  cannot  do  directly.  To  do  so  would  re- 
sult in  a  dual  system  of  paroling  persons  con- 
victed of  crime — something  repugnant  to  the 
spirit  of  our  organic  law. 

The  question  of  the  authority  of  the  trial 
courts  of  the  country  to  suspend  sentences 
has  been  considered  in  many  cases,  and  the 
overwhelming  weight  of  authority  to  against 
It  In  the  case  of  People  v.  Brown,  54  Mich. 
15. 19  N.  W.  571,  the  court,  speaking  through 
that  eminent  authority  on  constitutional  law. 
Judge  Cooley,  in  considering  the  authority 
of  a  trial  Judise  to  suspend  a  sentence,  said: 

'TTbat  there  may  be  no  misapprehension  «n 
this  point,  it  is  only  necesiiary  to  understand 
exactly  what  It  was  the  Judge  was  requested 
to  do.  In  terms,  it  was  to  suspend  sentence. 
Now,  it  is  no  doubt  competent  for  a  criminal 
court,  after  conviction,  to  stay  for  a  time  its 
sentence,  and  many  good  reasons  may  be  sa^ 
gested  for  doing  so,  snch  as  to  give  opportunity 
for  a  motion  for  a  new  trial  or  In  arrest,  or  to 
enable  the  Jndge  to  better  aatis^  his  own  mind 
what  the  paniphment  ongbt  to  be  (Com.  v.  Dow- 
dican'i  Ball,  115  Mass.  1.S3);  but  it  was  not  a 
suspension  of  Judgment  of  this  sort  that  was 
requested  or  desired  in  this  case;  it  was  not  a 
more  postponement;  It  was  not  delay  for  any 
purpose  of  better  advising  the  Jodldal  mind 
what  ought  to  be  done;  but  it  was  an  entire 
and  absolute  remission  of  all  penalty,  and  the 
excusing  of  all  guilt  In  other  words,  what 
was  requested  of  the  Judge  was  that  he  should 
take  advantage  of  the  fact  that  be  alone  was 
empowered  to  pass  sentence,  and,  by  postponing 
indefinitely  the  performance  of  this  duty,  indi- 
rectly, but  to  complete  effect  grant  to  the  re- 
spondent a  pardon  for  his  crime. 

"Now,  it  cannot  for  a  moment  be  aopposed 
that  any  85  intelligent  citizens  of  this  state  are 
Ignorant  of  the  fact  that  the  power  to  pardon  Is 


an  executive  power,  expressly  vested  by  the 
Gonstltotion  of  the  state  in  the  Governor,  and 
exclusively  belonging  to  hto  office.  And  know- 
ing that  fact  as  these  petitioners  must  have 
done,  they  could  scarcely  fail  to  understand 
that  this  Judge  would  be  usurping  the  functions 
of  the  executive  were  he  to  assume  to  give  to- 
tal immunity  from  punishment  No  doubt 
Judges  have  done  this  sometimeB,  under  the  pres- 
sure of  such  influences  as  appear  here;  Init 
this  is  no  reason  for  asking  a  repetition  of  the 
wrong;  it  is  rather  a  reason  for  being  especially 
careful  and  particular  not  to  invite  it  lest  by 
and  by  it  comes  to  be  understood  that  the  pow- 
er to  pardon,  instead  of  being  limited  to  one  tri- 
bunal, is  confided  to  many,  and  that  the  pressure 
of  influence  and  respectebility  may  be  as  prop- 
erly employed  with  a  Judge  to  prevent  sentence 
as  many  seem  to  think  It  may  be  with  a  Gover- 
nor to  procure  a  formal  pardon." 

In  Neal  t.  State,  104  Ga.  609,  30  S.  B.  858, 
42  L.  R.  A.  190,  69  Am.  St  Rep.  175,  being  a 
case  growing  out  of  the  suspension  of  sen- 
tence by  the  trial  court  it  to  said: 

"The  plaintiff  in  error  contends  that  the  ac- 
tion of  the  court  after  passing  sentence,  in 
suspending  the  execution  of  the  ssme,'  was 
'an  unwarranted  Interference  with  tlie  powers, 
duties,  and  functions  ot  the  executive.'  We 
think  that  this  contention  is  sound.  The  Con- 
■titution  of  the  state  expressly  provides  that 
the  Governor  'shall  have  power  to  grant  rs. 
prieves  and  pardons,  to  commute  penaltica,  re- 
move disabilities  imposed  by  law,  and  to  re- 
mit any  part  of  a  sentence  for  offenses  sgalnst 
the  state,  after  conviction,  except  in  cases  of 
treason  and  Impeachment  subject  to  such  reg- 
ulations as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  •  •  • ' 
If  the  execution  of  a  sentence,  which  has  been 
imposed  in  accordance  with  Uw,  can  be  sus- 
pended, either  In  whole  or  in  part  as  the  jadge 
may  see  fit  during  the  pleasure  of  the  court, 
then  the  court  may  in  this  way  indirectly  grant 
a  reprieve,  commute  a  penalty,  or  remit  any 
part  of  a  sentence,  and  thus  practically  exer- 
cise powers  which  the  Constitution  confers  ex- 
clusively upon  the  Governor  of  the  state.  For 
a  sentence,  the  execution  of  which  is  suspended 
during  the  pleasure  of  the  court  msy  never  be 
enforced,  as  it  msy  never  be  the  pleasure  of  the 
court  to  revoke  the  order  of  suspension  and  en- 
force ita  execution.  If  a  court  can  indefinitely 
suspend  the  execution  of  a  sentence,  it  may  even 
indirectly  exercise  sll  the  pardoning  power  con- 
ferred upon  the  chief  executive  of  the  state,  ex- 
cept that  portion  of  It  which  embraces  the  re- 
moval of  disabilities  imposed  by  the  law,  in  * 
certain  criminal  cases,  as  a  consequence  of 
conviction.  The  fundamental  law  provides  that 
when  the  Governor  exerdses  any  of  these  func- 
tions he  shall  report  his  action  and  the  rea- 
sons therefor  to  the  Legislsture.  Snrely  the 
Judges  of  courte  hsving  criminsl  jurisdiction 
cannot  unhampered  by  such  a  requirement  •>- 
ercise  any  of  these  powers." 

Jndge  Beatty,  in  United  Stetea  r.  Wllaon 
(C.  C.)  46  Fed.  748^  in  passing  upon  thto  ^uea- 
tlon  said; 
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"There  can  he  no  doubt  of  the  right  of  a 
court  to  temporarily  suspend  its  judgment,  and 
continue  to  do  ao  from  time  to  time,  in  a  crim* 
inal  cause,  for  the  purpose  of  hearing  and  de- 
termining motions  and  other  proceedings  which 
may  occur  after  verdict,  and  which  may  prop- 
erly be  considered  before  judgment,  or  for  oth- 
er good  cause.  In  this  cause,  however,  the  rec- 
ord does  not  show  that  the  suspension  was  for 
any  such  reason,  or  for  a  certain  or  short  time, 
but,  on  the  contrary,  it  appears  it  was  for  such 
uncertain  time  as  the  defendant  should  con- 
tinue to  remain  favorably  impressed  with  the 
laws  of  the  land  as  to  obey  them.  Instead  of 
this  being  a  mere  suspension  of  sentence,  It  op- 
erated as  a  condonation  of  the  offense,  and  an 
exercise  of  a  pardoning  power  which  was  nev- 
er conferred  upon  the  court  In  this  I  think 
the  court  clearly  transcended  its  authority." 


The  Supreme  Court  of  IlUnois,  speaking 
through  Mr.  Justice  Carter,  after  reviewing 
many  cases.  In  People  T.  Barrett,  202  III 
287,  67  N.  E.  23,  63  L.  B.  A.  82,  85  Am.  St 
Bep.  230,  says: 

"Whatever  may  have  been  the  practice  at 
common  law,  or  whatever  may  be  the  practice 
in  other  states  of  this  country,  in  regard  to  the 
suspending  of  sentence  for  the  purpose  of  giv- 
ing the  accused  a  chance  to  reform,  and  thus 
▼Irtnally  reprieving  him,  the  Legtelatnre  of 
this  state  has  adopted  a  different  method  to 
give  persons  convicted  of  crimes  the  opportuni- 
ty to  reform,  by  providing  a  system  of  parole, 
and  boards  to  administer  the  same;  and,  in 
view  of  the  expressed  policy  of  the  legislation  of 
this  state,  we  are  disposed  to  hold  that  the 
trial  courts  do  not  have  the  power  to  suspend 
the  imposition  of  the  sentence  indefinitely  aft- 
er conviction,  or  to  do  such  acts  that  virtually 
amount  to  an  indefinite  suspension  of  sentence, 
or  to  release  the  prisoner  on  parole," 


The  langnage  just  quoted  applies  with 
greater  force  to  Nevada,  because  of  the  fact 
that  our  Constitution  provides  the  method  of 
giving  pnsons  convicted  of  crime  an  oppor- 
tunity to  reform.  See,  also,  Snodgrass  r. 
State,  67  Tex.  Cr.  B.  61B,  180  8.  W.  162,  41 
Ij.  R.  A.  (N.  S.)  1144. 

It  appearing  that  the  statute  in  question 
Is  in  TlolaUon  of  the  express  provisions  of 
the  Constitution,  It  follows  that  the  action  of 
the  court  in  suspending  the  sentence  passed 
was  and  is  without  force  and  effect,  and  the 
writ  will  issue  as  demanded  in  the  petition; 
but  In  order  that  the  said  Wheeler  may  make 
application  to  the  Governor  or  the  board  of 
pardons  for  a  suq)ension  of  the  collection  of 
said  fine,  or  such  other  clemency  as  lie  may 
see  fit  to  seek,  the  service  and  execution  of 
the  order  will  be  stayed  for  a  period  of  20 
days. 

SANDERS  and  DUOKBR,  JJ.,  concur. 


(108-  Wash.  31) 
BBOMLBY  et  al.  v.  HBFFEENAN  ENGINK 
WOBKS.     (No.   16241.) 

(Supreme  (vourt  of  Washington.    July  31, 1919.) 

1.  Dauaqes  <S=>40(1)— Bbbach  or  Contbact— 
Pbospectivk  Peofitb. 

Prospective  profits  may  be  recovered  as 
damages  for  breach  of  contract  if  they  can  be 
proven  with  reasonable  certainty,  but  remote 
and  speculative  damages  cannot  be  recovered. 

2.  Dahagkb  «s>40(2)— BxTiLOiNa   Cortkaots 
— Pboitts. 

Profits  which  owtractor  would  have  made 
upon  building  contract  are  not  remote  and  spec- 
ulative, and  therefore  incapable  of  proof. 

3.  Apfeai.  and  Ebbob  «=>1048(3)— Bbtixw— 
Habiilesb  Ebbob. 

In  contractor's  action  for  owner's  breadk 
of  contract  before  its  performance  was  en- 
tered upon,  direct  question  as  to  amount  of 
profits,  instead  of  questions  to  cost  of  construc- 
tion, considering  price  of  labor  and  materials 
and  local  conditions,  was  harmless,  where  it  ap- 
pears that  witnesses  in  answering  question  con- 
sidered contract  price,  cost  of  labor  and  materi- 
al, and  local  conditions,  and  estimated  profits 
at  difference  between  contract  price  and  what  it 
would  cost  to  perform  the  contract 

4.  Dauaqes  «=»208(1)— BTm.DiBo  Codtbaots 
—Action  fob  Bbeach— Jubt  Question. 

In  contractor's  action  against  owner  for 
breach  of  contract  before  performance  of  work 
was  entered  upon,  evidence  showing  damages 
with  reasonable  certainty  held  suflSdent  to 
carry  case  to  jury. 

Department  I. 

Appeal  from  Superior  Court,  King  County; 
J.  T.  Bonald,  Judge. 

Action  by  H.  C.  Bromley  and  another,  co- 
partners doing  business  under  the  firm  name 
and  style  of  Hull  Building  Company,  against 
the  Heffeman  Bugine  Woi^s.  Judgment  for 
plaintiff,  and  defendant  appeals.    Afllrmed. 

Bronson,  Bobinson  &  Jones,  of  Seattte^  for 
appellant. 
Balpb  B.  PimcB,  of  Seattle,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  breach  of  a  building 
contract  The  cause  was  tried  to  the  court 
and  a  jury,  and  resulted  in  a  verdict  for  the 
plaintiff.  The  defendant  Interposed  a  mo- 
tion for  judgment  notwithstanding  the  ver- 
dict and,  in  the  alternative,  for  a  new  trial, 
both  of  which  were  overruled.  Judgment 
was  entered  up<m  the  verdict,  and  the  defend- 
ant appeals. 

The  respondents  are  copartners  doing  busi- 
ness under  the  firm  name  of  Hull  Building 
Company.  The  appellant  is  a  corporation 
with  its  principal  place  of  business  in  Seattie, 
Wash.  Daring  the  month  of  May,  1818,  the 
appellant  contracted   with   the  respondents 
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to  erect  for  It  a  certain  building,  and 
breached  the  contract  before  Its  performance 
■was  entered  upon.  At  least  from  the  evi- 
dence, the  jury  had  a  right  to  find  that  the 
contract  was  made  and  breached.  The  ver- 
dict of  the  Jury  upon  this  question  is  accept- 
ed by  the  appellant  so  far  as  the  appeal  Is 
concerned,  but  It  Is  claimed  that  the  respond- 
ents failed  In  their  proof  of  damages. 

The  only  question  here  Is  whether  the  proof 
was  sufficient  to  carry  the  question  of  dam- 
ages to  the  Jury.  The  appellant  claims  that 
the  damages,  If  any,  were  remote  and  specu- 
lative, and  therefore  the  proof  would"  not 
sustain  the  verdict  and  Judgment.  It  Is  fur- 
ther claimed  that.  In  any  event,  the  damages 
were  not  proven  In  a  proper  manner. 

[1]  This  court  has  adopted  the  rule  that 
upon  the  breach  of  a  contract  prospective 
profits  may  be  recovered  as  damages,  provid- 
ed they  can  be  proven  with  reasonable  cer- 
tainty, but  that  damages  which  are  remote 
and  speculative  cannot  be  recovered.  CuscB- 
ner  v.  Plttsburgh-Hlckson  Co.,  91  Wash.  371, 
167  Pac.  879. 

Upon  the  trial  the  contract  price  of  the 
building  was  shown,  and  it  was  also  shown 
that  at  the  time  the  contract  was  made  It 
was  within  the  contemplation  of  the  parties 
that  the  respondents  would  make  a  profit  of 
10  per  cent,  of  the  contract  price.  Witnesses 
who  had  been  engaged  In  the  contracting 
business  for  many  years  testified,  over  ob- 
lections,  that,  taking  Into  consideration  the 
plans  for  the  building,  the  cost  of  labor  and 
material,  and  local  conditions,  the  respond- 
ents, had  they  been  permitted  to  perform  tlie 
contract,  would  have  made  a  profit  of  10  per 
cent. 

The  evidence  offered  In  proof  of  damages  Is 
not  substantially  different  from  that  in  the 
case  of  Bogart  v.  Pitchless  Lumber  Co.,  72 
Wash.  417,  130  Pac.  490.  In  that  case  the 
plaintiff  had  contracted  to  remove  certain 
timber  of  which  the  defendant  was  the  owner. 
The  latter  breached  the  contract,  and  the  ac- 
tion was  brought  to  recover  damages  for  the 
loss  of  profits  which  would  have  been  realized 
had  the  contract  been  performed.  There  a 
number  of  witnesses  who  were  qualified  as 
competent  timber  men  and  who  knew  local 
conditions  were  permitted  to  testify  as  to 
what  it  would  cost  to  log  the  land  and  bow 
much  It  would  cost  to  perform  certain  parts 


of  the  work,  such  as  felling,  bucking,  and 
swamping.  From  this  evidence,  the  case 
being  tried  to  the  court.  It  was  found  that 
the  plaintiff  would  have  made  a  profit.  It 
was  there  said: 

"To  ascertain  the  cost  of  performing  any  con- 
tract 80  as  to  arrive  at  the  measure  laid  down  in 
the  above  cases  [which  is  the  rule  above  referred 
to],  resort  must,  of  necessity,  be  had  to  the 
estimates  of  those  who  are  competent  to  pass 
judgment  and  who  have  Imowledge  of  the  par- 
ticular conditions.  *  *  *  Such  evidence  is 
received  upon  the  theory  that  it  is  the  best  evi- 
dence obtainable.  Conseqaently,  men  who  kno'W 
conditions,  and  have  dealt  in  commoditiea. 
lands,  or  manufactured  goods,  are  constantly 
called  upon  to  advise  courts  and  juries  as  to  coat 
and  value." 

[2]  It  cannot  be  held  that  the  profits  whldi 
would  have  been  made  upon  the  building  «»!- 
tract,  had  it  been  performed,  are  ronote  and 
speculative,  and  therefore  incapable  of  proof. 
Such  a  doctrine  applied  to  the  extensive  busi- 
ness of  contracting  would  be  an  anomaly  in 
the  law.  No  case  so  holding  has  been  called 
to  our  attention. 

[3]  But  In  this  case  It  Is  said  that  the  wit- 
nesses were  asked  the  direct  question  as  to 
what  the  amount  of  profits  would  be,  rather 
than  the  cost  of  the  construction  of  the  build- 
ing, taking  into  consideration  the  price  of 
labor  and  material  and  the  local  conditions. 
It  is  true  that  the  form  of  the  question  pro- 
pounded to  at  least  two  of  the  witnesses  la 
subject  to  this  objection,  but  it  does  not  nec- 
essarily follow  that  the  Judgment  should  be 
reversed  because  the  questions  were  Improp- 
er In  form,  if  they  were  not  improper  in  sub- 
stance. 

Reading  the  testimony.  It  is  plain  that  the 
witnesses.  In  answering  the  question,  were 
taking  Into  consideration  the  contract  price, 
the  cost  of  labor  and  material,  and  the  local 
conditions,  and  estimating  the  profits  at  the 
difference  between  the  contract  price  and 
what  It  would  cost  to  perform  the  contract 

[4]  We  think  the  evidence  offered  in  this 
case  comes  within  the  rule  of  reasonable 
certainty,  and  that  therefore  the  Judgment 
should  be  sustained. 

Affirmed. 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
MITCHELIi,  and  TOLMAN,  JJ.,  concur. 
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STATE  ex  rel.  CITY  OF  REPUBLIC  et  id.  t. 
HARVEY,  Mayor.    <No.  15106.) 

(Supreme  Conrt  of  Washington.    Aug.  5,  1019.) 

MuniCIFAL    CORPOBATIORS    «=>887    —    "OOB- 

BKNT  Expense"  Fund— Ubk. 
Laws  1915,  p.  669,  i  3,  creating  current  ex- 
pense funds  In  third-class  cities  to  be  used  for 
paying  "current  expenses,"  is  not  available  for 
paj-ing  cost  of  constructing  a  city  hall. 

[Ed.  Note.— -For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ourrent 
Expenses.] 

Department  1. 

Appeal  from  Superior  Ck>art,  Ferry  Coun- 
ty;  0.  H.  Neal,  Judge. 

Mandamus  by  the  State  of  Washington,  on 
the  relation  of  the  City  of  R^nblic  and 
George  I.  Hlggins,  against  E.  G.  Harvey,  as 
mayor  of  the  City  of  Republic.  Judgment 
for  relators,  and  respondent  appeals.  Re- 
versed and  remanded,  with  directions  to  dis- 
miss the  action. 

Charles  E.  Bennett,  of  Republic,  for  ap- 
pellant. 

Samuel  Porter,  of  Republic,  for  respond- 
ents. 

MAIN,  3.  This  is  a  mandamus  action 
brought  by  the  relators  In  the  superior  court 
for  the  purpose  of  compelling  the  respondent, 
the  mayor  of  Republic,  to  countersign  a  mu- 
nicipal warrant.  A  Judgment  was  entered 
as  prayed  for  by  the  relators,  and  the  re- 
spondent appeals.  To  avoid  confusion  the 
same  designation  will  be  given  the  parties  as 
in  the  superior  court 

Republic  is  a  city  of  the  third  class.  The 
respondent  was  the  duly  elected,  qualified, 
and  acting  mayor  thereof.  The  relator,  the 
dty  of  Republic,  was  the  owner  of  a  lot  lo- 
cated within  the  corporate  limits  of  the  dty, 
upon  which  a  dty  hall  and  fire  station  had 
been  erected.  In  the  month  of  August,  1917, 
this  building  was  destroyed  by  fire.  In  Sep- 
tember following,  the  city  council  of  the  dty, 
in  making  their  estimate  required  to  meet 
the  dty  current  expenses  for  the  ensuing 
year,  included  therein  the  sum  of  $4,000  for 
the  construction  and  repair  of  public  build- 
ings and  the  dty  coimdl  thereafter,  in 
Octoi>er,  determined  that  the  amoimt  so 
estimated  should  be  raised  by  taxes  dnly 
levied  upon  the  property  within- the  corporate 
limits  of  the  dty. 

In  the  month  of  April,  1018,  the  dty  coun- 
cil dedded  to  cause  to  be  erected  a  city  hall, 
upon  the  lot  owned  by  the  dty  and  occupied 
by  the  building  which  had  previously  been 
destroyed  by  fire.  A  contract  for  the  c6n- 
structlon  of  the  building  was  entered  into 
■with  the  relator  George  I.  Hlggins. 

Biggins  entered  upon  performance  of  the 
contract,  and  on  Sei^embier  8,  191S,  the  dty 
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council  ordered  and  directed  Hiat  a  Warrant 
be  issued  by  the  proper  ofilcers  of  the  city, 
and  deUvered  to  him,  for  the  sum  of  $100, 
this  warrant  to  be  drawn  upon  the  treasurer 
of  the  dty  and  against  the  moneyv  In  the 
current  expense  fund.  At  the  time  the  war- 
rant was  authorized  by  the  dty  council  and 
the  respondent  refused  to  countersign  It, 
there  was  in  the  current  expense  fund  of 
the  dty  more  than  snffldent  funds  to  pay  it 

The  warrant  was  duly  drawn  by  the  dty 
clerk,  and  presented  to  the  respondent,  as 
mayor  of  the  dty,  to  be  Iiy  bim  countersign- 
ed,  which  he  refused  to  do.  The  dty  at  this 
time  was  beyond  its  debt  limit  of  1^  per 
centum,  and  no  vote  of  the  people  bad  been 
taken  authorizing  a  current  indebtedness.  If 
the  respondent's  refusal  to  countersign  the 
warrant  was  rightful,  the  judgment  of  the 
superior  court  must  be  reversed. 

Section  S,  a  186,  Laws  of  1915,  provides 
that: 

"There  ^all  be  in  each  dty  of  the  third  class 
a  fund  to  be  known  as  the  'current  expense 
fund.'  Each  such  dty  shall  levy  for  the  year 
1916  and  for  each  year  hereafter  a  tax  upon 
the  property  in  such  dty  for  the  payment  of 
current  expenses  in  an  amount  equal  to  the  es- 
timate by  the  city  council  of  the  current  expens- 
es for  the  ensuing  year  leas  the  amount  of  reve- 
nues from  all  other  sources  payable  into  such 
current  expense  fund,  the  proceeds  of  which  tax 
shall  be  paid  into  such  current  expense  fund  ex- 
cept aa  otherwise  provided  in  this  act    •    •    *  •• 

It  will  be  noted  that  this  section  of  the 
statute  provides  for  what  is  called  a  "current 
expense  fund,"  and  that  there  shall  be  levied 
for  the  purposes  of  such  fund,  a  tax  upon 
the  property  in  the  city  for  the  payment  of 
"current  expenses,"  the  tax  to  equal  the  es- 
timate of  the  dty  council  of  the  current  ex- 
penses for  the  ensuing  year,  less  the  amount 
of  revenue  from  other  sources  payable  into 
such  current  expense  fund. 

It  was  under  this  statute  that  the  taxes 
were  levied  and  the  warrant  in  question  was 
drawn  upon  the  current  expense  fund.  The 
statute  does  not  undertake  to  define  what 
may  be  Included  within  the  designation  of 
current  expenses.  Unless  the  erection  of  a 
dty  hall  and  fire  station  can  be  held  to  be  a 
current  expense,  the  respondent  was  Justified 
in  his  refusal  to  countersign  the  warrant 

In  Sheldon  v.  Purdy,  17  Wash.  135,  49  Pac. 
228,  It  was  said  that  the  building  of  a  new 
schoolhouse  did  not  come  within  any  "au- 
thorized signification  of  'current  expense."* 
In  the  City  of  South  Bend  v.  Reynolds,  155 
Ind.  70,  57  N.  E.  706,  49  L.  R.  A.  795,  it  was 
held  that  the  erection  of  a  dty  hall  was  not 
in  any  sense  an  ordinary  expense,  but  was  an 
extraordinary  one.  In  State  v.  Marion  Coun- 
ty, 21  Kan.  308,  it  was  held  that  the  construc- 
tion of  permanent  county  buildings  was  not 
a  current  expense.  Likewise,  in  Babcodc  v. 
Goodrich,  47  Cal.  488,  the  court  was  of  the 
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opinion  tbat  tbe  erection  of  a  coanty  Jail 
was  not  a  current  expense.  Without  multi- 
plying citations  It  may  be  said  that  the  rule 
stated  In  the  cases  cited  is  In  accord  with 
the  general  current  of  authority.  It  Beems 
clear  that  current  expenses  would  not  In- 
clude the  erection  of  a  dty  hall  and  fire 
station. 

It  is  not  dalmed  In  this  case  that  the  dty 
conndl  was  performing  a  function  made 
mandatory  by  the  Constitution,  or  tbat  the 
dty  hall  and  flre  station  was  necessary  to 
maintain  the  corporate  existence  of  the  dty 
of  Republia 

Since  we  hare  conduded  that  the  erection 
of  a  dty  hall  does  not  come  within  the 
designation  of  current  expenses,  It  becomes 
unneceesary  to  consider  other  questions 
which  were  presented  in  the  briefs. 

The  judgment  of  the  superior  court  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  dismiss  the  action. 

MlTOHBLLv    MACKINTOSH,    and   TOIi- 
MAN,  JJ.,  concur. 
HOLCOMB,  a  J.,  did  not  partidpate. 


aOB  Wash.  44) 

STATE  ez  reL  LUEETA  et  al.  ▼.  JUBEY, 
Superior  Court  Judge.    (No.  1S366.) 

(Supreme  Court  of  Washington.   July  81, 1919.) 

1.  Mandauus  9=>28— Judiciai.  Dzsobetion— 
sufkbiob  cottbt. 

A  writ  of  mandamus  will  not  run  to  the 
■uperior  court  to  compel  it  to  decide  a  matter 
one  way  or  the  other,  and  cannot  control  Juctt- 
dal  discretion. 

2.  Mandaitus  «=332— Subjects  or  Rxlief— 
JuDiciAi,  FBOCEEniNaa— RKPi.Bviif  Action. 

In  replevin,  where  judgment  for  plaintiff 
was  reveiaed  on  appeal  and  the  trial  court  was 
directed  to  enter  a  judgment  in  accordance  with 
Rem.  Code  1916,  i  434,  defining  judgment  to  be 
entered  in  replevin,  where  plaintiff  does  not  pre- 
vail, and  where  court  does  not  refuse  to  proceed 
to  a  final  determination  of  the  case,  but  refuses 
to  sign  proposed  findings,  conclusions,  and  judg- 
ment presented  by  defendant,  defendant's  rem- 
edy is  not  by  mandamus. 

3.  Mandakus  C=>32— Subjects  of  Reuxt— 
Judicial  PsocEEDiNoa 

Trial  court,  upon  remand  of  case  In  replevin 
action,  cannot  be  compelled  by  mandamus  to 
consider  petition  setting  out  foreclosure  of  lien 
on  the  property  pending  the  appeal ;  court's  re- 
fusal to  consider  the  matter,  if  error,  not  being 
subject  to  correction  by  mandamus,  being  mat- 
ter of  judicial  judgment 

4.  Appbai.  and  Ebbob  4=91106(5)  —  Disposi- 
tion—Remand— Replevin  Action— Vai.uk 
or  Goods  and  Damaoxs. 

On  appeal  in  replevin  action,  where  trial 
court  made  no  findings  as  to  value  of  property 


and  damages  for  the  taking  and  withholding, 
and  where  the  matter  was  not  discussed  in  tb» 
briefs,  court  will  remand  case,  that  trial  judge 
who  heard  the  evidence  may  first  exercise  bis 
judgment  in  the  matter. 

B.  Appeal  and  Bbbob  ^9837(9)— Review— 
Matteb  Haffenino  Subsequent  to  Bntbt 

or  JUDOMENT. 

Appellate  court  will  not  condder  matter  that 
might  have  happened  sulMeqnent  to  the  entry 
of  judgment  and  pending  the  appeal,  which  was 
proper  to  b«  omsidered  in  finally  disposing  at 
case. 

Department  1. 

Original  application  for  writ  of  mandamus 
by  the  State  of  Washington,  on  the  relation 
of  Paul  Luketa  and  another,  against  Hon. 
John  S.  Jurey,  as  Judge  of  the  Superior 
C!ourt  of  King  County,  Wash.    Writ  denied. 

Van  C.  Griffin  and  BenJ.  S.  Ohnldc,  both 
of  Seattle,  for  plaintiffs. 

Piles  &  HalversUdt,  of  Seattle^  and  W.  P. 
Bell,  of  Everett,  for  respondent. 

MAIN,  J.  This  Is  an  original  application 
In  this  court  for  a  writ  of  mandamus.  In 
the  American  Pairing  Co.  v.  Luketa,  9S 
Wash.  6,  167  Paa  87,  the  plaintiff  brought 
an  action  In  replevin  to  recover  the  posses- 
sion of  a  fishing  boat  known  as  the  Bostcm  II. 
In  that  action,  as  originally  instituted,  Paul 
Luketa  alone  was  named  as  a  defendant. 
After  the  action  had  been  begun  Sam  Luketa 
Intervened,  claiming  to  be  the  owner  of  an  un- 
divided one-half  Interest  iii  the  boat.  After 
the  issues  were  framed  the  cause  went  to 
trial  and  resulted  in  a  Judgment  In  favor  of 
the  plaintiff.  From  that  Judgment  the  de- 
fendant and  Intervener  appealed.  Upon  the 
appeal  the  Judgment  was  reversed,  and  the 
trial  court  was  directed  to  enter  a  Judgment 
in  accordance  with  section  434,  Remington's 
(3ode,  which  defines  the  kind  of  a  Judgment 
to  be  entered  In  a  replevin  action  when  the 
plaintiff  does  not  prevalL  The  (q;>lnlon  gives 
no  other  or  further  dlrectton. 

After  the  remittitur  was  filed  in  the  su- 
perior court  the  defendant  and  Intervener 
proposed  findings,  condnsions  of  law,  and  a 
form  of  Judgment.  The  plaintiff  filed  a  peti- 
tion setting  out  tbat  subsequent  to  the  trial, 
and  while  the  cause  was  pending  In  this 
court,  a  lien  which  had  been  placed  on  the 
boat  by  the  Intervener  and  the  defendant 
had  been  fofeclosed  In  an  action  In  which 
the  American  Packing  Company,  Paul  Lu- 
keta, and  Sam  Luketa  were  named  as  defend- 
ants. They  appeared  and  resisted  the  fore- 
dosure  of  the  lien.  The  suit  resulted  in  a 
Judgment  of  foredosure,  and  the  title  passed 
to  a  third  person  as  the  result  of  such  ac- 
tion. The  trial  Judge,  when  the  defendant 
and  Intervener's  proposed  findings,  condu- 
slons  of  law,  and  Judgment  were  presented. 
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Indicated  that  be  would  not  sign  tbe  same, 
out  would  make  such  findings,  conclusions 
of  law,  and  enter  such  judgment  as  the  rec- 
ord in  the  case  would  Justify. 

Tbe  trial  Judge  also  dismissed  the  peti- 
tion presented  by  the  American  Packing 
Company,  and  declined  to  permit  tbe  fact  to 
be  shown  that  subsequent  to  the  trial  of  tbe 
action  In  the  superior  court,  and  while  the 
same  was  pending  here  on  appeal,  the  title 
to  the  boat  had  been  lost,  through  tbe  fore- 
closure of  a  lien  which  had  been  created 
thereon  by  the  defendant  and  intervener. 

After  the  trial  Judge  had  Indicated  tbe 
manner  in  which  he  proposed  to'  dispose  of 
tbe  case,  the  defendant  and  intervener  made 
this  application  for  a  writ  of  mandamus  to 
require  him  to  sign  the  findings,  conclusions 
of  law,  and  Judgment  proposed  by  them. 

[1,2]  A  writ  of  mandamus  will  not  run  to 
tbe  superior  court  to  compel  it  to  decide  a 
matter  one  way  or  the  other,  and  Judicial 
discretion  cannot  be  controlled  by  such  writ. 
This,  we  think,  is  what  tbe  relators  here  are 
asking  us  to  do  by  this  application.  Tbe 
trial  court  is  not  refusing  to  proceed  to  final 
determination  of  tbe  action  before  it,  but  is 
proceeding  in  a  way  that  tbe  relators  con- 
ceive as  a  violation  of  their  rights.  The  rem- 
edy, if  this  be  error,  is  not  by  mandamus.  In 
re  Clerf,  5S  Wash.  465,  104  Pac.  622;  State 
of  Wash,  ex  rel.  Woods  v.  Mackintosh,  99 
Wash.  553,  169  Pac.  900. 

[3]  Likewise,  If  the  refusal  of  the  trial 
Judge  to  hear  the  matter  presented  in  tbe  pe- 
tition of  the  "plaintiff,  the  American  Packing 
Company,  was  error,  it  cannot  be  corrected 
by  writ  of  mandamus.  Upon  this  matter  tbe 
court  was  exercising  a  Judgment,  and  if  er- 
ror was  committed  it  cannot  be  corrected  in 
tbis  proceeding.  This  is  not  a  case  where  a 
cause  has  been  appealed  to  this  court  and  on 
tbe  disposition  of  tbe  same  here  a  specific 
Judgment  has  been  directed.  The  direction 
given  in  the  opinion  was  only  such  direction 
as  the  law  gives. 

[4]  Some  complaint  is  made  upon  this  ap- 
plication that  the  court  did  not  when  the 
cause  was  here  and  the  Judgment  reversed, 
find  the  value  of  the  boat  and  the  damages 
tor  the  taking  and  withholding.  Upon  this 
question  the  trial  court  had  made  no  findings 
and  the  question  was  not  discussed  in  tbe 
briefs,  and  it  seemed  best  to  remand  the  case 
to  the  superior  court,  in  order  that  the  trial 
Jadge  who  heard  the  evidence  might  first  ex- 
ercise his  Judgment  In  the  matter.  Had  this 
court,  at  that  time,  indicated  tbe  findings, 
tbe  party  or  parties  feeling  themselves  ag- 
grieved would  doubtless  bave  complained  be- 
cause they  had  not  had  an  opportunity  to  be 
heard  upon  the  matter. 

[S]  Upon  tbe  record  here,  this  court  could 
not  bave  taken  into  consideration  any  mat- 
ter that  might  have  happened  subsequent  to 
the  entry  of  the  Judgment  and  pending  the 


appeal,  which  was  proper  to  be  considered  In 
finally  disposing  of  the  case. 
Tbe  writ  will  be  denied. 

« 

MITCHELL,    MACKINTOSH,    and   TOL- 
BIAN,  JJ.,  concur. 
HOLOOMB,  a  J„  took  no  part 


a08  Wash.  S) 
GALLAND  BRO&  OOHPOBATION  ▼. 
BDNDBL.    (No.  1634a) 

(Supreme  Ooort  of  Washington.     July  29, 
1919.) 

CoBPORATioifs  «s»189— Stock— OwNXBSHip  — 
AssiamaRT. 

In  garnishment  proceedings  involving  issue 
of  whether  stock  of  gamisbee  corporation  be- 
longed to  defendant  or  intervener,  evidence  held 
to  show  that  assignment  from  defendant  to  in- 
tervener was  in  tact  to  be  used  as  coUateral  se- 
cnrity,  although,  for  purpose  of  frustrating  oth- 
er creditors,  the  transaction  was  called  an 
assignment  and  sale. 

Departmoit  1. 

Appeal  from  Superior  Ooxut,  Spokane 
County;  Hugo  El.  Oswald,  Judge. 

Action  by  tbe  Oalland  Bros.  Corporation 
against  tbe  Cook  Realty  C<»npany  and  others, 
in  which  Osmer  O.  Bundel  intervenes.  From 
Judgment  for  intervener  plaintiff  appeals. 
Remanded,  with  dlrectlonB. 

Samuel  B.  Stem,  of  Spokane^  for  appe- 
lant 
D.  W.  Henley,  of  Spokane,  for  respondent 

MACKINTOSH,  J.  The  plaintiff,  having  a 
Judgment  against  tbe  defendant  Cook,  sued 
out  a  writ  of  garnishment  against  tbe  Col- 
ville  Valley  Ckiai  ComiKuiy  for  tbe  purpose 
of  having  applied  to  tbe  satisfaction  of  Its 
Judgment  stock  In  that  company  which  the 
plaintiff  dalmed  was  owned  by  tbe  defend- 
ant Cook.  Upon  tbe  answer  of  tbe  garnishee 
being  made,  and  a  reply  thereto  filed,  one 
Rundel  appeared  in  tbe  action  by  way  of  a 
complaint  in  intervention,  setting  out  tbe 
fact  -that  he  was  tbe  owner  of  tbe  capital 
stock  of  the  garnishee  defendant  of  which 
plaintiff  had  asserted  ownership  to  be  in  tbe 
defendant  Cook.  From  a  Judgment  in  favor 
of  the  intervener,  tbe  plaintiff  has  appealed. 
A  plain  and  concise  statement  of  the  facts  as 
we  find  them  established  by  tbe  record  in  this 
case  makes  it  unnecessary  to  discuss  the 
few  questions  of  law  argued  by  the  parties 
in  their  briefs. 

On  April  15,  1918,  Bnndel,  who  was  an  ac- 
quaintance and  friend  of  Cook,  at  the  let- 
ter's solicitation,  loaned  $100  as  a  partial 
advance  of  $1,000  which  be  agreed  to  make  to 
Cook,  for  the  purpose  of  assisting  Cook  in  the 
financing  of  his  Interest  in  a  coal  project   It 
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was  nnderstood  between  Cook  and  Rundel 
that  this  coal  project  was  ultimately  to  be 
Incorporated  by  the  parties  Interested,  and 
this  understanding  was  finally  consfimmated 
by  the  creation,  In  August,  of  the  ColTille 
Valley  Coal  Company,  the  garnishee  de- 
fendant herein.  On  April  l?tb,  Rundel  took 
an  assignment  of  all  of  Cook's  Interest  In  the 
coal  project  as  collateral  security  for  the 
advances  to  be  made  to  Cook.  These  ad- 
vances amounted  to  $310,  evidenced  by  notes 
due  July  30th  and  September  1st,  until,  in  the 
latter  part  of  May  or  early  In  June,  Cook, 
being  desirous  of  raising  an  additional  $500, 
applied  to  Rundel  for  that  sum,  which  Run- 
del advanced  after  having  gone  to  the  proper- 
ty and  examined  it  Thereafter,  in  the  lat- 
.  ter  part  of  June  or  the  first  of  July,  Rundel, 
for  the  first  time  learning  that  Cook's  finan- 
cial craft  was  In  the  breakers,  and  that  Judg- 
ments in  various  amounts  already  were  on 
record  against  Cook,  procured  an  assignment 
from  Cook  of  all  his  Interest  In  the  mining 
project  and  of  his  shares  of  stock  in  the  com- 
pany to  be  formed.  This  assignment  was 
antedated  to  show  its  execution  as  of  April 
19th.  This  assignment,  upon  its  receipt  by 
Rundel,  was  placed  among  Rundel's  papers  in 
Cook's  safe  In  Cook's  office,  and  was  never 
presented  to  the  Colvllle  Valley  Coal  Com- 
pany, which  was  organized  on  July  19th,  un- 
til after  the  writ  of  garnishment  had  been 
served  in  this  action.  Upon  the  formation  of 
the  company,  Cook  was  entitled  to  several 
thousand  shares  of  its  capital  stock,  and  Cook 
presented  to  the  company  a  list  of  his  credi- 
tors' to  whom  stock  was  to  be  assigned,  and  a 
memorandum  showing  the  distribution  of  his 
shares  in  the  corporation.  This  was  dated 
August  7th,  and  by  its  terms  provided  for 
the  issuance  to  Rundel  of  12,000  shares  and 
to  himself  of  42,500  shares.  Under  the  di- 
rections contained  therein,  the  garnishee  de- 
fendant issued  a  certificate  for  12,000  shares 
to  Rundel,  and  issued  to  the  other  creditors 
of  Cook,  who  were  named  in  the  memoran- 
dum the  certificates  called  for,  and  a  certifi- 
cate for  the  balance  of  42,500  shares  was  Is- 
sued to  Cook.  Meetings  of  the  stockholders 
and  trustees  of  the  garnishee  defendant  were 
held  at  various  times  after  August  7th,  at 
which  meetings  Cook  appeared  and  took  part, 
representing  himself  to  be  the  owner  of  the 
42,500  shares.  He  entered  into  agreements 
pooling  the  stock,  voted  the  shares  at  different 
meetings,  and  at  no  time  did  he  or  Rundel 
make  known  the  fact  or  claim  the  fact  to  be 
that  the  42,500  shares  of  stock  were  to  be  the 
property  of  Rundel. 

It  will  be  observed  that  the  $1,000  which 
Rundel  was  to  advance  has,  as  a  matter  of 
fact,  never  been  advanced;  that  the  instru- 
ment which  he  claims  transferred  to  him  all 
of  Cook's  Interest  was  antedated,  and  was 
issued  at  a  time  when  Rundel  knew  that 
Cook  was  being  bard  pressed  by  his  credi- 


tors, and  yet  Rundel  allowed  Cook  to  have 
the  stock  Issued  in  his  own  name  and  to  use 
and  vote  it  as  he  pleased,  and  never  presented 
the  assignment  to  the  corporation,  but  was 
content  to  receive  the  certificate  for  12,000 
shares  for  which  he,  at  the  time  of  its  re- 
ceipt, canceled  the  $310  indebtedness  and 
surrendered  the  notes,  though  at  the  time  not 
yet  due.  The  original  assignment  provided 
that  Rundel  might  have  the  privilege  of  tak- 
ing at  least  10,000  shares  to  be  applied  upon 
the  debt,  and  that  the  balance  of  Cook's  in- 
terest In  the  coal  project  was  to  be  held  .by 
Rundel  only  as  security. 

As  we  r^d  these  assignments  and  the  tes- 
timony of  the  witnesses.  It  is  clear  to  us  that 
for  the  $310  advanced  Rundel  was  to  receive, 
and  did  receive,  12,000  shares  of  stock  in 
full  payment,  and  that  for  the  further  ad- 
vance of  $500,  the  42.500  shares  of  stock 
were  to  be  used  as  collateral  security,  al- 
though, for  the  purpose  of  frustrating  other 
creditors,  this  understanding  was  and  Is 
misnamed  an  assignment  and  sale  Inciden- 
tally, It  appears  In  the  record  that  the  12,000 
shares  of  stock  have  already  more  than  com- 
pensated Rundel  for  bis  participation  in  tlie 
venture. 

The  plaintifr  is  entitled  to  a  Jndgment 
showing  that  Cook  is  the  owner  of  42,500 
shares  of  stock  In  the  garnishee  defendant, 
subject  to  the  interest  of  Rundel  represented 
by  bis  loan  of  $500.  The  cause  is  remanded 
for  such  further  steps  in  conformity  with  this 
opinion  as  are  necessary. 

HOLCOMB,  C.  J.,  and  MITCHELL  and 
MAIN,  JJ.,  concur. 


iV»  Wasb.  8) 

BIGtiAN    V.     INDUSTRIAL    INSURANCE 

COMMISSION  OF  STATE  OF  V^ASH- 

INGTON.    (No.  15287.) 

(Supreme  Court  of  Washington.    JalySO.  1919.) 

Masteb  and  Skbvant  *=>385(11)  —  Wobk- 
MER's  Compensation— AaoBEGATx  AwAsna 
Under  Workmen's  Compensation  Act  1911. 
{  5,  subda.  b,  f,  g,  a  workman  was  not  entitled 
to  recover,  for  injuries  classified  as  permanent 
partial  disabilities,  awards  aggregating  more 
than  the  $1,500  maximum  provided  for  perma- 
nent partial  disability,  notwithstanding  such  in- 
juries, one  of  which  was  to  the  eye  and  the 
other  to  the  arm,  were  received  at  different 
times,  where  the  combined  injuries  did  not 
come  within  the  classification  of  permanent  to- 
tal disabilities  enumerated  in  the  act. 

Department  1. 

Appeal'  Xrom   Superior  Court,  TliurBton 
County;  D.  F.  Wright,  Judge. 

Prooeeding:  for  compensation  under  the 
Workmen's  Compensation  Act,  by  Owen  Big- 
Ian,  employe,  against  the  Industrial  Insui^ 
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ance  Commission  of  the  State  of  Washington. 
From  an  award  for  less  than  amount  claimed, 
affirmed  by  the  superior  court,  claimant  ap- 
peals.   Affirmed. 

Gordon  &  £}asterday,  of  Tacoma,  for  appel- 
lant. 

Lindsay  L.  Thompson  and  D.  E.  Twltchell, 
both  of  Olympla,  for  respondent 

MACKINTOSH,  J.  For  an  Injury  sustained 
to  the  right  eye  In  hazardous  employment  In 
1913,  the  appellant  received  compensation  un- 
der the  Workmen's  Compensation  Act,  In 
the  sum  of  $625;  his  Injury  being  classified 
as  a  permanent  partial  disability.  While  still 
engaged  in  a  hazardous  employment.  In  1916, 
he  sustained  an  injury  to  the  right  arm,  also 
classified  as  a  permanent  partial  disability, 
and  the  commission  administering  the  Work- 
men's Compensation  Act  allowed  him  compen- 
sation In  the  sum  of  $1,250,  but,  upon  discov- 
ering that  the  appellant  bad  theretofore  re- 
ceived an  injury  classified  as  a  permanent 
partial  disability,  canceled  the  award  of  $1,- 
250  and  made  an  award  of  $875,  being  the  dif- 
ference between  the  $1,500  maximum  which 
the  statute  provided  for  permanent  partial 
disability  and  the  $625  already  received  un- 
der the  first  classification. 

Appellant  being  dissatisfied  with  the  award 
as  finally  made,  appealed  to  the  superior 
court,  and  from  an  unfavorable  decision  there 
appealed  to  this  court,  urging  that  under  the 
Workmen's  Compensation  Act  of  1911  there 
could  be  more  than  one  permanent  partial 
disability  which  would  entitle  the  workman 
to  receive  awards  aggregating  in  excess  of 
$1,500. 

Both  injuries  to  the  appellant  having  oc- 
curred prior  to  1917,  the  question  in  this  case 
Is  to  be  answered  by  a  consideration  of  the 
compensation  law  as  enacted  in  1911;  the 
particular  portions  of  that  act  applicable  to 
the  situation  being  chapter  74,  {  5,  subds.  b, 
t,  and  g. 

Subdivision  b  declares: 

"Permanent  total  disability  means  the  loss  of 
both  legs,  or  both  arms,  or  one  leg  and  one 
arm,  total  loss  of  eyesight,  paralysis  or  other 
condition  permanently  incapacitating  the  work- 
man from  performing  any  work  at  any  gainful 
occupation." 

Subdivision  f: 

"Permanent  partial  disability  means  the  loss 
of  either  one  foot,  one  leg.  one  hand,  one  arm, 
one  eye,  one  or  more  fingers,  on«  or  more 
toes. 

Subdivision  g:       - 

"Should  a  further  accident  occur  to  a  work- 
man already  receiving  a  montlily  payment  under 
thi*  section  for  a  temporary  disability,  or  who 
has  been  previously  the  recipient  of  a  lump  sum 
payment  under  this  act,  bis  future  compensation 
shalJ  be  adjudged  according  to  the  other  provi- 
aions  of  this  section  and  with  regard  to  the 


combined   effect   of  his  injuries,  and  hts  past 
receipt  of  money  under  this  act." 

Under  this  latter  subsection,  where  refer- 
ence is  made  to  an  accident  occurring  to  a 
workman  who  has  been  previously  the  recip- 
ient of  a  lump  sum  payment  and  providing 
that  in  the  event  of  a  further  accident  the 
additional  compensation  shall  be  adjudged  ac- 
cording to  the  combined  effect  of  his  Injuries 
and  his  past  receipt  of  money,  there  are  but 
two  classes  of  injuries,  for  the  reason  that 
the  act  provides  the  lump  sum  payments  in 
two  Instances  only:  First,  when  the  workman 
has  suffered  a  permanent  partial  disability; 
or,  second,  where  he  has  suffered  a  permanent 
total  disability.  Reference  to  subsection  b 
will  show  that  the  Legislature  failed  to  class- 
ify an  injury  to  the  eye  and  an  injury  to 
the  arm  as  permanent  total  disabilities.  This 
was  probably  by  oversight.  After  the  re- 
ceipt of  the  first  Injury,  the  appellant  was 
a  workman  permanently  partially  disabled, 
and  the  second  Injury  left  him  permanently 
partially  disabled  according  to  the  classifica- 
tion of  the  act  as  it  existed  at  that  time,  con- 
t;emplatlng  that  a  workman  permanently 
partially  disabled  should  receive  compensa- 
tion not  in  excess  of  $1,500.  It  would  have 
been  well  to  have  provided  that  the  suffering 
of  two  permanent  partial  disabilities  should 
be  classified  as  a  permanent  total  disability. 
But  the  liOglslature  not  having  made  this 
classification,  we  are  not  emiwwered  to  raise 
the  maximum  recoverable  by  the  appellant 
because  we  feel  that  the  act  did  not  place  it 
high  enough.  "To  attempt  to  do  so  would  be 
to  disregard  what  seems  to  be  the  plain  lan- 
guage of  the  act,  which  If  It  works  unscientif- 
ically or  unjustly  is  a  matter  for  legislative 
correction. 

"The  industrial  insnrance  act  is  not  one  de- 
signed to  award  full'  compensation  to  each  in- 
dividual for  all  such  damages  as  such  Individual 
would  be  entitled  to  in  his  peculiar  circum- 
stances, but  is  only  a  system  of  limited  insur- 
ance whereby  all  industrial  employes  within 
the  statute  are  paid  definite  but  limited 
amounts  for  injuries  without  regard,  as  we 
have  said,  to  the  particular  individnal  drcum- 
stances  or  needs  of  the  injured  employ^.  The 
injury  alone  is  the  subject  which  can  be  consid- 
ered by  the  commission  under  the  statute,  and 
applies  to  and  covers  all  classes  of  injuries 
alike."  Foster  v.  Industrial  Insurance  Com- 
mission, 181  Pac.  912. 

The  compensation  provided  by  the  act 
is  based  and  fixed  upon  certain  schedules, 
and  where  the  act,  as  it  does  in  Subsection  g, 
provides  that  one  suffering  a  second  perma- 
nent partial  disability  Is  to  have  his  compen- 
.sation  adjusted  according  to  the  combined 
effect  of  his  injuries  and  that  combined  ef- 
fect is  to  still  leave  him  classified  as  perma- 
nently partially  disabled,  his  second  award 
must  be  made  In  view  of  "his  past  receipt  of 
money  under  this  act,"  and  the  appellant  in 
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tbis  case,  having  received  $626  for  bis  first 
injnry,  was  entitled  to  no  more  than  the  dif- 
ference between  that  and  the  maximum  of 
91,500  for  his  second  injury. 

The  decisions  of  the  commission  and  the 
lower  court  are  alllrmed, 

HOLCOMB,  C.  J.,  and  MAIN,  MITCHELL^ 
and  OXJLMAN,  JJ.,  concur. 


(108  Wash.  89) 

STUBBS    T.    MOLBERGET    et    nx.      (No. 
16227.) 

(Sapreme  Court  of  Washington.    Ang.  6,  1918.) 

1.  HumCIPAI.   COBPOBATIONS   <8=>705(4)— T7be 

OF   Stbeei>— Automobile   Colusion— Nko- 

UOKNCB. 
An  automobile  driver  who,  in  turning  from 
one  street  to  another,  Instead  of  going  to  the 
right  of  the  center  of  the  intersection  as  requir- 
ed by  law  of  the  road  and  ordinance,  cut  the 
comer,  resulting  in  collision,  wag  negligent,  the 
more  because  of  congestion  of  traffic. 

2.  Municipal  Corporations  «=9705(10)— Au- 
tomobile Collision— CoNXRiBtTTOBT  Neq- 

LIOENCE. 

Plaintiff,  whose  car  wag  injured  by  collision 
at  street  intersection  with  defendant's  auto, 
which  was  where  it  had  no  right  under  the  law 
of  the  road,  held  not  negligent  in  not  anticipat- 
ing defendant  would  depart  from  the  regular 
course,  and  in  not  seeing  bis  auto,  though  it  had 
stopped  before  the  collision. 

3.  Damages  ^=>39,  44— Injubt  to  Automo- 
bile. 

Plaintiff,  whose  auto  was  injured  in  colli- 
sion through  defendant's  negligence,  was  enti- 
tled to  recover  the  cost  of  repairing  it,  and  for 
the  time  lost  during  repairs. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  C.  M.  Stubbs  against  O.  0.  Mol- 
berget  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeaL    A£Brmed. 

O.  M.  Miller,  of  Seattle,  for  appellants. 
Glen  S.  Corkery,  of  Seattle,  for  respondent 

FULLEIRTON,  J.  The  automobile  of  the 
respondent  collided  with  the  automobile  of 
the  appellants,  and  was  overturned  and  dam- 
aged. This  action  was  brought  to  recover  for 
the  damages  suffered.  It  was  tried  by  the 
court,  sitting  without  a  Jury,  and  resulted 
in  a  judgment  In  favor  of  the  respondent  in 
the  sum  of  $640.39.  The  accident  giving  rise 
to  the  action  occurred  at  the  junction  of 
Fremont  avenue  and  Ewlng  street  In  the  dty 
of  Seattle,  both  public  streets  of  that  dty. 
The  respondent  was  driving  north  on  Fre- 
mont avenue  while  the  appellants'  driver 
drove  south   thereon   to  its  junction   with 


Ewlng  street,  where  he  turned  bis  automo- 
bile east  Into  that  street,  colliding  with  tbo 
respondent's  automobile  after  It  had  crossed 
the  center  of  the  street  and  was  near  the 
north  side  thereof. 

[1]  There  Is  not  mudi  room  to  question 
the  appellants'  negligence.  At  the  time  o£ 
the  collision  their  automobile  was  at  a  place 
in  the  street  where  it  had  no  right  to  be. 
On  entering  Ewlng  street  the  driver  turned 
to  the  left  of  the  center  of  the  street — cut 
the  comer,  as  the  common  phrase  expresses 
it — while  the  law  of  the  road  and  the  city 
ordinance  as  well  required  him  to  drive  to 
the  right  of  the  center  of  the  street  and  to 
keep  on  the  right-hand  side  of  the  street. 
Nor  was  there  any  reason  shown  for  violat- 
ing the  rule.  There  was  no  fixed  obstruction 
in  the  street  which  prevented  travel  in  the 
ordinary  way.  There  was,  it  Is  true,  a  con- 
gestion of  automobile  traffic  on  the  streets 
at  that  time,  and  a  considerable  number  of 
people  had  congregated  at  the  street  inter- 
section for  the  purpose  of  taking  the  street 
cars  running  to  a  public  park,  but  this,  in- 
stead of  furnishing  a  reason  for  violating 
the  ordinance,  rather  made  It  an  imperative 
duty  to  obey  it.  It  is  for  such  occasions  that 
rules  and  regulations  are  framed. 

[2]  Whether  the  respondent  was  guilty  of 
such  contributory  negligence  as  will  prevent 
a  recovery  is  a  more  serious  question.  There 
Is  a  decided  conflict  in  the  evidence  on  it. 
According  to  the  appellant  driver,  the  re- 
spondent was  greatly  exceeding  the  speed 
limit  at  this  point.  His  evidence,  and  that 
of  certain  of  his  witnesses  also,  is  to  the  ef- 
fect that  he  violated  a  provision  o(  the  ordi- 
nance by  passing  other  automobiles  beaded 
in  the  same  direction,  who  had  slowed  up 
and  were  waiting  to  cross  the  intersecting 
street  Bnt  the  respondent  testifies,  and  in 
this  he  is  corroborated  by  disinterested  wit- 
nesses, that  be  passed  the  automobiles  men- 
tioned prior  to  the  time  they  reached  the 
street  intersection,  at  a  place  where  he  had 
a  right  to  pass  them,  and  when  he  could  do 
so  without  violating  the  rules  of  the  road  or 
the  dty  ordinances,  since  they  were  not 
traveling  at  a  rate  of  speed  less  than  the 
rate  permitted  by  the  ordinances.  He  far- 
ther testifies  that  he  slowed  down  on  ap- 
proaching the  street  to  a  speed  mudb  below 
the  permitted  speed  limit  because  of  the  peo- 
ple who  had  congregated  there,  and  was 
traveling  no  faster  than  eight  miles  per 
hour  while  crossing  the  street  There  Is 
also  in  his  favor  the  very  i)ersnaslve  fact 
before  mentioned;  be  bad  entered  the  street 
and  crossed  its  center  before  the  collision 
occurred.  Obviously  it  could  not  have  oc- 
curred, had  the  appellants  pursued  the 
course  they  were  obligated  by  the  ordinance 
and  the  rules  of  the  road  to  pursue. 

We  have  not  overlooked  the  testimony  of 
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the  appellant  driver  to  the  effect  that  he  had 
stopi^ed  his  car  before  the  collision,  and  that 
the  respondent  ran  into  his  car.  The  trial 
court,  however,  did  not  so  find,  and  our  peru- 
sal of  the  evidence  leads  us  to  believe  the 
witness  mistaken  in  this  respect.  Doubtless 
be  attempted  to  stop  when  he  saw  that  a 
collision  was  Inevitable  U  be  pursued  his 
course,  and  perhaps  he  changed  the  course 
of  his  car  in  the  attempt  to  avoid  a  colli- 
sion, but  the  decided  weight  of  the  evidence 
is  to  the  effect  that  both  cars  were  in  mo- 
tion when  the  collision  occurred.  But  we 
cannot  think  the  fact,  even  If  admitted, 
would  convict  the  respondent  of  negligence. 
To  so  convict  him  he  must  either  have  ac- 
tually seen  the  position  of  the  appellants' 
car,  or  the  situation  must  have  been  such 
as  to  make  it  his  duty  to  see  its  position. 
Neither  of  these  conditions  Is  shown  by  the 
record.  The  respondent's  testimony  is  that 
when  he  was  about  to  enter  the  street  he 
saw  the  appellants'  car  on  Freemont  avenue, 
beyond  Its  Intersection  with  S>wlng  street, 
In  a  position  from  whidb,  if  it  continued  on 
Its  direct  course.  It  must  pass  to  bis  left,  or. 
If  It  changed  its  course  into  Ewlng  street 
and  pursued  the  regular  way  in  so  doing.  It 
must  pass  behind  him,  and  tliat  be  gave  It 
no  further  thought,  but  gave  his  entire  at- 
tention to  the  crowd  of  people  congregated 
on  the  corner  he  was  approaching,  that  he 
might  run  none  of  them  down.  Seemingly 
he  did  all  that  the  law  required  of  him.  He 
was  not  bound  to  anticipate  that  the  appel- 
lants would  depart  from  the  regular  course, 
and  hence  is  not  guilty  of  negligence  under 
the  circumstances  here  shown  In  falling  so 
to  do,  even  though  the  appellants  did  stop 
their  car  prior  to  the  time  of  the  collision. 

[3]  The  appellants  complain  of  the  amount 
of  the  recovery.  The  court  allowed  for  the 
cost  of  repairing  the  automobile  and  for  the 
time  lost  while  the  repairs  were  in  progress, 
allowing  nothing  for  the  permanent  injury 
to  the  car  whldi  could  not  be  corrected  by 
ordinary  repairs.  The  amount  of  the  recov- 
ery was  well  within  the  evidence,  and  we 
see  no  reason  to  disturb  the  Judgment  in 
that  respect 

The  Judgment  is  affirmed. 

HOL(X)MB,  C.  J.,  and  MOUNT  and  PAB- 
KKR,  JJ.,  concur. 


(108  Wash.  82) 

SIMPSON  V.   SISTERS   OF  CHARITI   OF 

THE  HOUSE  OF  PROVIDENCE.     (No. 

15213.) 

(Supreme  Court  of  Washington.    Aog.  6,  1919.) 

1.  Mechanics'  Libns  9=3240  — Patmeht  by 
OwNKB—ErracT. 
Rem.  Code  1915,  i  1139,  authorizing  own- 
ers to   deduct   mechanic  lien  judgments   from 


sums  due  contractor,  etc.,  does  not  prevent  an 
owner  paying  valid  lien  daima  before  entry  of 
judgment  and  withholding  such  amounts  from 
contractor  under  a  building  contract  authorizing 
owner  to  retain  amounts  sufficient  to  indemnify 
it  against  mechanic  lies  claims. 

2.  Tbial   «s>877(2)— Rbofbriho   Case— Du- 

OBBTION. 

A  trial  court  did  not  abuse  its  discretion  in 
reopening  a  case  for  taking  further  testimony 
after  it  had  made  a  tentative  decision  in  ap- 
pellant's favor. 

Department  2. 

Appeal  from  Superior  Court,  Clarke  Comi- 
ty; R.  L.  McCrocky,  Judge. 

Action  by  George  B.  Simpson,  trustee  In 
bankruptcy  for  W.  L.  Moore  and  J.  O.  Hard- 
in, co-partners,  bankrupts,  against  the  Sisters 
of  Charity  of  the  House  of  Providence.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Geo.  B.  Simpson,  of  Vancouver,  tot  appe- 
lant 

MlUer  &  WUkinson,  of  Vancouver,  for  re- 
spondent 

PAREEB,  J.  The  plaintiff,  Simpson,  as 
trustee  In  bankruptcy  for  Moore  &  Hardin, 
seeks  recovery  of  a  balance  of  $14346.50, 
which  he  alleges  to  be  due  upon  their  contract 
for  the  construction  of  a  hospital  building  for 
the  defendant  Sisters.  The  defense  made  is 
that  the  Sisters  were  compelled  to  pay,  and 
did  pay,  in  defending  and  satisfying  valid 
lien  claims  against  the  buUdlng,  for  material 
and  labor,  sums  largely  in  excess  of  the  bal- 
ance of  $14,346.50  which  would  otherwise 
have  been  due  to  Moore  ft  Hardin  upon  their 
building  contract  which  claims  were  for  ma- 
terials and  labor  furnished  Moore  &  Hardin 
in  the  construction  of  the  building,  and  there- 
by became  liens  Incumbering  'it  in  an  amount 
largely  in  excess  of  such  balance  due  upon  the 
buUdlng  contract  Trial  in  the  superior  court 
sitting  without  a  Jury  resulted  in  findings  and 
Judgment  denying  recovery,  from  which  the 
plaintiff  has  appealed  to  this  court. 

In  the  year  1910,  Moore  &  Hardin  'entered 
into  a  contract  with  the  Sisters  by  which 
they  agreed  to  furnish  material  for  and  con- 
struct a  hospital  building  in  the  city  of  Van- 
couver for  an  agreed  compensation  of  $88,- 
000.  They  proceeded  with  the  construction 
of  the  building  until  Its  completion  on  or 
al>out  March  17,  1911,  when  they  were  ad- 
Judged  bankrupts  by  the  federal  court  and 
appellant  was  appointed  trustee  to  wind  up 
their  affairs.  There  had  been  paid,  to  Moere 
&  Hardin,  by  the  Sisters  upon  the  building 
contract  from  time  to  time,  sums  aggregating 
$73,653.50.  It  is  the  difference  between  that 
amount  so  paid  and  the  total  contract  price, 
which  la  sought  to  be  recovered  in  this  ac- 
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tlon.    Among  other  stipulations  In  the  build- 
ing contract,  we  find  the  following: 

"If  at  any  time  there  shall  be  evidence  of 
any  lien  or  claim  for  which  if  established  the 
owner  of  the  said  premises  might  become  liable 
and  which  is  chargeable  to  the  contractor  the 
owner  shall  have  the  right  to  retain  out  of  any 
payment  then  due  or  thereafter  to  become  due 
an  amount  sufficient  to  completely  indemnify 
them  against  such  lien  or  claim.  Should  there 
prove  to  be  any  such  claim  after  all  payments 
are  made  the  contractor  shall  refund  to  the 
owner  all  moneys  that  the  latter  may  be  com- 
pelled to  pay  in  discharging  any  lien  on  said 
premises  made  obligatory  in  consequence  of  the 
contractor's  default." 

Lien  claims  against  the  building  were  as- 
serted by  those  furnishing  material  and  la- 
bor to  Moore  &  Hardin  In  Its  construction, 
aggregating  over  $33,000,  all  of  which  re- 
mained unsatisfied  at  the  time  of  the  comple- 
tion of  the  building  and  the  adjudging  of 
Moore  *  Hardin  to  be  bankrupt.     Actions 
seeking  the  foreclosure  of  these  Hen  claims 
were  commenced  in  the  superior  court  for 
Clarke  county  by  the  several  claimants;  the 
Sisters  and  Moore  &  Hardin  being  made  de- 
fendants therein.     These  actions  were  con- 
solidated for  the  purpo.se  of  trial,  and  the 
trial  proceeded  to  the  point  where  the  evi- 
dence showed,  as  counsel  conceived,  in  all 
but  two  of  them,  that  the  claims  of  Hen  were 
good  as  against  the  building,  at  least  in  an 
aggregate  amount  largely  in  excess  of  the 
$14,346.50  remaining  unpaid  upon  the  build- 
ing contract.    Counsel  for  the  respective  par- 
ties in  those  actions  then  agreed  upon  a  com- 
promise settlement  of  the  claims,  save  as  to 
two  of  them,  resulting  in  payment  by  the 
Sisters  of  the  aggregate  sum  of  $14,329  In 
full  setOement  of  the  claims  so  compromised, 
which  claims,  in  the  aggregate,  amounted  to 
approximately  $30,000.     The  trial  of  those 
actions  had  proceeded  for  several  days  up  to 
this  point,   and   manifestly  counsel   for  the 
Sisters  were  moved  to  make  the  compromise 
settlement  in  order  to  avoid  what  they  con- 
ceived to  be  a  certainty  that  the  rendering  of 
final  Judgments  therein  upon  the  merits  would 
result  in  establishing  Hens  against  the  build- 
ing largely  in  excess  of  the  unpaid  balance 
upon  the  building  contract    At  the  time  of 
the  compromise  settlement  the  Sisters  had  in- 
curred expense  in  defending  against  these 
claims  an  amount  far  in  excess  of  the  $17.50, 
the  difference  between  the  amount  paid  to  the 
Hen  claimants  and  the  amount  of  the  unpaid 
balance  upon  the  building  contract.     There 
was  a  stipulation  as  to  some  of  the  facts, 
made  and  signed  by  counsel  for  the  respec- 
tive parties,  which  was  used  upon  the  trial,  in 
which  we  find,  among  other  things,  the  fol- 
lowing: 


"That  during  the  construction  of  the  said 
building  by  the  said  Moore  &  Hardin  under  the 
contract  mentioned  said  Moore  &  Hardin  em- 
ployed numerous  employes  and  sublet  numeroxuj 


contracts  for  the  construction  of  different  parts 
of  said  building  and  purchased  materials  from 
divers  and  sundry  persons  which  went  into  and 
became  a  part  of  the  building,  and  the  said 
Moore  &  Hardin  became  indebted  to  sncli  em- 
ployes, subcontractors,  and  materialmen  for 
such  labor  and  material  furnished  in  various 
amounts,  and  failed  and  neglected  to  pay  for  all 
of  said  material,  subcontracts,  and  labor  grow- 
ing out  of  the  construction  of  said  building,  and 
numerous  liens  were  filed  on  the  property  of  the 
defendant  and  on  the  building  constructed  by 
said  Moore  &  Hardin  and  known  as  the  St.  Jos- 
eph's Hospital,  and  on  the  land  on  which  the 
building  is  situated,  and  when  said  building  was 
turned  over  to  defendant  the  lien  claims  amount- 
ed to  many  thousands  of  dollars  in  excess  of 
the  balance  dne  the  said  Moore  &  Hardin  under 
the  said  contract,  and  at  said  time  said  Moore 
&  Hardin  were  bankrupts  and  insolvent" 

This  seems  to  aa  to  be  an  admission  tliat 
the  valid  lien  claims  against  the  buUding, 
for  which  the  compromise  settiement  was 
made  in  the  aggregate  amounted  to  more 
than  the  balance  due  upon  the  building  con- 
tract. 

[1]  The  principal  contention  here  made  by 
counsel  for  appellants  seems  to  be  that  tbe 
payments  made  In  satisfaction  of  the  Hen 
claims  do  not  entitle  the  Sisters  to  the  bene- 
fit of  such  payments  as  if  made  to  Moore  & 
!  Hardin  or  to  appellant  as  their  trustee  in 
'  bankruptcy,  because  there  was  no  formal  ad- 
judication in  the  superior  court  of  the  ralld- 
ity  of  the  claims  so  satisfied.    It  seems  to  us 
that  the  real  question  to  be  determined  by  the 
trial  court  in  this  case  was  not  whether  or 
not  the  Hen  claims  had  been  formally  adjudi- 
cated to  be  valid  in  an  amount  aggregating  tbe 
unpaid  balance  upon  tbe  buUding  contract 
but  whether  or  not  the  lien  (daims  so  com- 
promised   were   in    fact   vaHd    lien    daims 
I  against  the  buHdlng  in  an  amount  aggregat- 
;  ing  at  least  the  unpaid  balance  upon  tbe 
I  building  contract    It  Is  true  tbat  a  formal 
Judgment  of  the  superior  court  so  determin- 
ing would  be  evidence  of  the  validity  of  such 
liens,  but  we  do  not  understand  the  law  to 
be  tbat  it  was  necessary  that  the  vaUdity  of 
such  Hens  was  required  to  be  proven  In  this 
action  by  a  formal  prior  adjudication  thereof 
in  order  to  give  the  Sisters  tbe  right  to  sat- 
isfy such  liens  and  receive  credit  upon  tbe 
building  contract  price  for  the  amount  paid 
In  satisfaction  of  such  liens.    In  the  satisfy- 
ing of  these  Hen  claims  it  is  apparent  tbat 
the  Sisters  were  doing  what  they  had  a  right 
to  do  under  the  express  terms  of  the  building 
contract,  if  the  Hens  were  in  fact  valid  and 
good   as   against  the  buUding,   which    fact 
seems  to  us  to  be  admitted  by  tbe  above-quot- 
ed portion  of  the  stipulation.    In  Kocher  v. 
Mayberry,  15  Tex.  Civ.  App.  342,  39  S.  W. 
604,  disposing  of  a  similar  contention   the 
court  said: 


"The  evidence  showed  clearly  that  plaintia 
owed  the  sums  to  the  men  who  had  done  parts 
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of  die  worlr,  and  tint  tb^  w^  ae^Ung  to  fix 
liena  upon  defendant's  property.  It  is  unnec- 
essarj  for  Qs  to  to  into  a  minute  investigation 
to  ascertain  whetlier  they  liad  secured  tbeir 
liens  or  not  They  had  the  right  to  do  so,  and. 
defendant  could,  we  think,  recognize  it,  and  pay 
them,  if  he  owed  plaintiff  a  balance.  He  is  not 
to  be' treated  as  a  mere  volunteer.  Whether  ho 
was  in  fact  compelled  to  pay  or  not,  he  could 
have  been  compelled  to  do  so;  and,  when  he 
paid  the  sums  which  defendant  admits  he  owed 
the  men,  equity  should  subrogate  him  to  the 
rights  of  those  whose  claims  he  bad  discharged." 

See,  also,  Bagagllo  v.  PaoUno,  35  R.  1. 171, 
86  Atl.  1048,  44  L.  B.  A.  (N.  S.)  80. 

Our  own  decisions  In  University  State 
Bank  v.  Steeves,  85  Wash.  55,  147  Fac.  645, 
and  Paul  v.  Vanconver,  89  Wash.  331,  154 
Fac.  453,  lend  support  to  this  conclusion, 
though  this  exact  question  was  not  there  pre- 
sented. 

Connsel  for  appellant  Invoke  the  prorl- 
siona  of  section  1139,  Rem.  Code,  reading  as 
follows: 

"The  contractor  shall  be  entitled  to  recover 
upon  the  claim  filed  by  him  only  such  amount 
as  may  be  due  him  according  to  the  terms  of 
his  contract,  after  deducting  ail  claims  of  oth- 
er parties  for  labor  performed  antd  materials 
furnished ;  and  in  all  cases  where  a  claim 
shall  be  filed  under  this  chapter  for  labor  per- 
formed or  materials  furnished  to  any  contractor, 
he  shall  defend  any  action  brought  thereupon 
at  his  own  expense;  and  during  the  pendency 
of  such  action,  the  owner  may  withhold  from 
the  contractor  the  amount  of  money  for  which 
the  claim  is  filed ;  and  in  case  of  judgment 
against  the  owner  or  his  property,  upon  the 
lien,  the  owner  shall  be  entitled  to  deduct  from 
any  amount  due  or  to  become  due  by  him  to 
the  contractor,  the  amount  of  the  judgment  and 
costs,  and  if  the  amount  of  such  judgment  and 
costs  shall  exceed  the  amount  due  by  him  to  the 
contractor  or  if  the  owner  shall  have  settlwl 
with  the  contractors  in  full,  he  shall  be  entitled 
to  recover  back  from  the  contractor  the  amount, 
including  costs  for  which  the  liea  is  established 
in  excess  of  any  sum  that  may  remain  due  from 
him  to  the  contractor." 

The  argument  seems  to  be  that  this  section 
renders  it  necessary  that  there  be  a  formal 
ndjndicatlon  of  the  existence  of  a  lien  right 
as  against  the  owner's  building  before  the 
owner  can  pay  and  satisfy  such  lien  claim 
and  receive  credit  therefor  upon  the  building 
contract  price  as  against  the  contractor.  We 
do  not  so  read  that  section.  We  think  it  Is 
not  a  limitation  upon  the  right  of  the  owner 


to  protect  his  property  by  paying  and  satis- 
fying valid  liens  thereon  which  the  contrac- 
tor should  have  paid,  before  incurring  expense 
and  costs  in  defending  them,  and  the  render- 
ing of  final  judgment  establishing  them, 
which  would  but  increase  the  amount  neces- 
sary' to  satisfy  them. 

{2]  The  trial  of  this  ease  had  proceeded  In 
the  superior  court  to  a  point  which  seemed 
to  be  Its  conclusion,  so  far  as  the  Introduc- 
tion of  evidence  was  concerned,  when  the 
court  announced  its  decision  tentatively 
against  the  Sisters  and  In  favor  of  appellant. 
Thereafter  the  court  concluded  to  open  the 
case  for  the  receiving  of  further  evidence, 
which  was  accordingly  ordered,  and,  upon 
further  evidence  being  Introduced,  all  par- 
ties being  given  an  opportunity  to  be  heard 
and  produce  further  evidence,  the  Judgment 
was  rendered  denying  recovery,  as  already 
noticed.  It  is  now  argued  that  the  trial  court 
erred  In  opening  the  case  for  further  evi- 
dence after  announcing  its  tentative  deci- 
sion In  favor  of  appellant  It  Is  plain  that 
no  formal  Judgment  was  rendered  In  the  an- 
nouncement of  such  tentative  decision,  and 
that  the  trial  court  still  had  jurisdiction  over 
the  case.  In  opening  Che  case  for  further 
evidence  the  trial  court  was  acting  within 
its  discretion,  and  plainly  such  discretion 
was  not  abused.  Rogers  ▼.  Miller,  13  Wash. 
82,  42  Fac.  525,  52  Am.  St  Rep.  20:  Reifl  v. 
Ckmlter,  47  Wash.  678,  92  Fac.  436;  Norton 
v.  Pacific  Power  &  Light  Co.,  79  Wash.  625, 
140  Fac.  905. 

It  is  finally  contoided  In  appellant's  behalf, 
though  we  think  Inconsistently  with  the  ad- 
missions made  in  the  stipulation  above  quot- 
ed, and  also  Inconsistently  with  statements 
made  elsewhere  in  his  brief,  that  the  lien 
claims  compromised  and  settled  In  the  man- 
ner above  noticed  were  not  In  fact  such  Hen 
claims  as  could  have  been  successfully  assert- 
ed against  the  building.  We  deem  It  suffi- 
cient to  say  that  the  record  quite  convinces 
us  that  the  lien  claims  so  compromised  and 
settled  were  valid  Hen  claims  against  the 
building,  and  could  have  been  enforced  as 
such  had  the  trial  of  the  foreclosure  cases  pro- 
ceeded to  final  Judgment  at  least  In  an 
amount  greater  than  the  total  amount  i>ald 
by  the  Sisters  to  their  compromise  and  satis- 
faction. 

The  judgment  la  affirmed. 

HOLCOMB,  O.  Jm  and  MOUNT,  FUL- 
LERTON,  and  BRIDGES,  JJ.,  concur. 


Digitized  by 


Google 


940 


182  pXoIFIO  BBPOBTBB 


(Waab. 


(lOSWaah.  71) 
FREYMAN  T.  DAT  et  aL     (Na  15326.) 

(Sapreme  Court  of  Washington.    Aug.  6, 1019.) 

1.  ETIDENOK       4=980(1)— PSKaUMFTION—FOB- 

UGN  Law. 
In  the  absence  of  pleading  and  proof  to  the 
contrary,  it  will  be  presumed  that  the  laws  of 
Idaho  are  the  same  as  those  of  this  state. 

2.  Evidence  «=>80(1)— Pbesumptiows— Laws 
OF  Othxb  States— Workmen's  Compxnsa- 
TioN— Injuby  in  Fobeion  State. 

An  employ^  injured  in  another  state  under 
drcumstancea  which  would  have  confined  his 
recovery  to  workmen's  compensation  proceed- 
ings if  the  accident  bad  happened  In  this  state 
cannot  maintain  a  damage  action  without  plead- 
ing the  foreign  law,  since  it  will  be  presumed 
the  foreign  law  corresponds  with  that  of  this 
state  in  the  absence  of  a  contrary  showing. 

Department  1. 

Appeal  from  Superior  Ck>urt,  Spokane 
County;  D.  W.  Hum,  Judge. 

Action  by  August  Freyman  against  Harry 
L.  Day  and  others.  Judgment  for  defend- 
ants,   and   plaintiff    appeals.      Affirmed. 

Eugene  B.  Childe,  of  Seattle,  for  appel- 
lant. 

John  H.  Wourms,  of  Wallace,  Idaho,  and 
Plummer  &  Lavin,  of  Spokane,  for  respond- 

ent& 

MAIN,  J.  The.  porpose  of  this  action  was 
to  recover  damages  for  personal  Injuries  al- 
leged to  be  due  to  the  negligence  of  the  de- 
fendant The  cause  was  tried  to  the  court 
and  a  jury,  and  resulted  In  a  verdict  In 
favor  of  the  plaintiff.  The  defendants  made 
a  motion  for  judgment  notwithstanding  the 
verdict,  which  was  sustained,  and  a  Judg- 
ment was  entered  dismissing  the  action. 
From  this  Judgment  the  plaintiff  appeals. 

[1]  The  respondents  are  copartners  oper- 
ating a  mine  near  the  town  of  Burke  in  the 
state  of  Idaho.  On  the  3d  day  of  July, 
1917,  the  appellant,  while  employed  In  the 
mine,  sustained  the  Injuries  on  account  of 
which  he  instituted  this  action.  The  action 
was  brought  in  the  superior  conrt  of  Spo- 
kane county  in  this  state.  There  was  no 
pleading  or  proof  as  to  what  the  laws  of 
Idaho  were  relative  to  accidents  of  this  char- 
acter. In  the  absence  of  such  pleading  and 
proof  It  will  be  presumed  that  the  laws  of 
Idaho  are  the  same  as  the  laws  of  this  state. 

[2]  In  this  state  there  is  a  law  known  as 
the  Workmen's  Compensation  Act  (3  Rem. 
&  Bal.  Code.  c.  7),  wherein  It  Is  provided 
that  relief  to  workmen  for  Injuries  occurring 
in  extrahazardous  work  are  withdrawn  from 
private  controversy.  In  section  2  of  the  act 
work  In  mines  is  specified  as  extrahazardous. 
In  section  8  of  the  act,  as  originally  passed, 
there    was    preserved    a    right    of    action 


against  an  employer  who  had  defaulted  in 
any  payment  that  he  was  required  to  make 
under  the  act,  to  the  accident  fund.  In 
1917  (Laws  of  1917,  c  120,  |  5).  the  section 
of  the  original  act  giving  a  right  of  action 
against  a  defaulting  employer  was  amend- 
ed. In  the  amended  section  the  right  of  ac- 
tion against  a  defaulting  employer  by  the 
Injured  employe  was  not  preserved.  Other 
means  were  provided  by  which  compulsory 
payment  could  be  made  to  the  accident  fund. 
This  amendment  was  In  full  force  and  effect 
at  the  time  the  appellant's  accident  occurred. 

It  thns  appears  that  had  the  appellant  sus- 
tained the  injuries  for  which  he  complains, 
in  this  state,  be  would  have  no  right  to 
wage  a  law  action  for  the  recovery  of  dam- 
ages, but  would  be  required  to  take  compen- 
sation provided  for  In  the  Workmen's  Com- 
pensation Act  It  follows  therefore  that 
since  there  was  no  pleading  or  proof  as  to 
the  laws  of  Idaho,  In  the  absence  of  which 
the  law  of  that  state  will  be  presumed  to 
be  the  same  as  this,  the  appellant  could  not 
maintain  this  action  for  the  recovery  of 
damages.  It  must  be  remembered  that  the 
accident  in  this  case  did  not  happen  In  In- 
terstate commerce,  and  consequently  would 
not  come  within  the  provisions  of  the  stat- 
ute covering  that  subject-matter. 

The  Judgment  will  be  affirmed. 

HOLCOMB,  C.  J.,  and  TOLMAN,  MACK- 
IKTOSH,  and  MITCHELL,  JJ.,  concur. 


(lOS  Waah.  IK) 

WILLIAMSON   et  al.   v.   HALLETT.     (No. 
15284.) 

(Supreme  (^urt  of  Washington.    Aug.  8, 1919.) 

1.  PucADiNO  «s»192(2),  867(2)— Dkitdbbeb  to 
CoMPiAiNT— Motion  to  Makx  More  Depi- 

RITE. 
A  forcible  entry  and  detainer  complaint  Is 
not  subject  to  demurrer  for  failure  to  plead  un- 
der what  terms  the  defendant  took  possession; 
motion  to  make  definite  and  certain  being  the 
proper  remedy. 

2.  LANOLOBn   AND   TBITAlfT  «S»7— RKULTIOIf- 
SHDP— IMFUCATION. 

Relation  of  landlord  and  tenant  can  be  cre- 
ated impliedly  as  well  as  by  express  agreement 

3.  Lanolobd  ano  Tenant  «=329(K1)— Fobci- 

BLE  BZNTBT— IHPLIED  TENANCY. 

Where  defendant  entered  premises  witiiont 
plaintiff  owner's  express  permission,  but  plain- 
tiffs immediately  demanded  rent  the  law  will 
imply  a  tenancy  and  agreement  to  pay  rents 
sufficient  to  auUiorise  a  forcible  entry  and  de- 
tainer action,  especially  as  Rem.  Code  1915,  { 
8805,  provides  that  persons  obtaining  possession 
without  consent  shall  be  deemed  tenants  by 
sufferance  and  liable  for  reasonable  rent  etc 
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Department  1. 

Appeal  from  Superior  Court,  Spokane 
County. 

Forcible  entry  and  detainer  action  by  B. 
P.  Williamson  and  H.  B.  Purcell,  copartners 
doing  business  under  the  firm  name  and  style 
of  Williamson  &  Co.,  against  Daisy  P.  Hal* 
lett  Judgment  for  plalntUfs,  and  defendant 
appeals.    Affirmed. 

W.  C.  Donovan  and  Geo.  H.  Armltage,  both 
of  Spokane,  for  appellant 

-F.  E.  Langford  and  Ludua  O.  Nash,  both 
of  Spokane,  for  respondents. 

TOLBCAN,  J.  The  facts  in  this  case  are 
sharply  disputed  In  many  respects;  but  aft- 
er a  careful  examination  of  the  evidence  we 
are  satisfied  that  the  findings  of  the  trial 
court  are  amply  supported.  The  proof  Justi- 
fies the  following  statement:  On  and  prior 
to  May  10,  1918,  respondents  were  the  lessees 
from  one  Whltten,  the  owner  of  the  pron- 
Ises  in  controversy,  and  were  In  possession 
through  their  tenant,  one  Cleo  De  Mar,  who 
operated  the  property- as  a  lodging  house  or 
hoteL  The  furniture  in  the  hotel  was  held 
by  De  Mar  under  a  conditional  sale  agree- 
ment in  which  appellant  was  the  grantor. 
Default  having  been  made  In  the  payments, 
appellant  claimed'  a  forfeiture  of  De' Mar's 
rights  under  the  conditional  sale  agreement ; 
and  took  possession  of  the  furniture  and  the 
hotel  on  or  about  May  10,  1918.  Respond- 
ents had  no  previous  knowledge  of  this  tak- 
ing of  possession,  and  no  express  contract 
was  made  at  any  time  by  them  with  appel- 
lant as  to  her  occupancy  of  the  premises,  or 
as  to  the  payment  of  rent  therefor.  Finding 
appellant  In  possession  about  the  10th  of 
May,  resirandents  demanded  rent  from  her, 
and  renewed  the  demand  on  several  occasions 
thereafter  without  success,  and  finally,  on 
June  20,  1918,  they  caused  a  three-day  no- 
tice In  the  alternative,  to  pay  rent  or  sur- 
render the  premises,  to  be  served  upon  her. 
This  being  nncomplled  with,  this  action  was 
brought  under  the  forcible  entry  and  detainer 
statute. 

[1]  Appellant  complains  first  of  the  over- 
ruling of  the  demurrer  to  the  complaint  be- 
cause it  does  not  plead  that  the  conventional 
relationship  of  landlord  and  tenant  existed 
between  the  parties.  The  complaint  alleges 
ownership  and  right  of  possession  In  respond- 
ents; that  on  May  10,  1918,  appellant  en- 
tered into  possession  and  has  ever  since  oc- 
cupied the  premises;  the  reasonable  rental 
value;  the  failure  to  pay  the  same  or  any 
part  thereof ;  the  service  of  the  notice  In  the 
alternative;  and  the  failure  to  comply  with 
such  notice.  The  only  deficiency  (If  It  can 
be  so  called)  In  the  complaint,  which  Is  point- 
ed out  or  which  we  have  discovered,  is  the 
failure  to  plead  how  and  under  what  terms 


the  appellant  took  iMssesslon.  But  in  the 
absence  of  a  motion  to  make  definite  and  cer- 
tain, according  to  our  view  of  the  law  as 
hereinafter  expressed,  appellant  could  not  be 
heard  to  complain,  and  we  think  the  demur- 
rer was  properly  overruled. 

[2,  3]  Appellant  argues  that  to  warrant  a 
recovery  in  an  action  of  this  kind  the  conven- 
tional relation  of  landlord  and  tenant  Is  in- 
dispensable and  must  be  Clearly  established. 
Conceding  this  to  be  the  law,  it  does  not  fol- 
low that  such  a  relationship  can  be  created 
only  by  express  agreement  between  the  par- 
ties.   Sheridan  v.  Doherty,  181  Pac.  16. 

There  may  be,  and  frequently  is,  an  im- 
plied contract  which  Just  as  certainly  creates 
the  conventional  relationship. 

"The  relation  of  landlord  and  tenant  may  be 
created  by  Implication  or  by  express  contract. 
The  law  will,  in  general,  imply  the  existence  of 
a  tenancy  wherever  there  ia  an  ownership  of 
land  on  die  one  hand  and  an  occupation  by  per- 
mission on  the  other;  for  in  such  cases  it  will 
be  presumed  that  the  occupant  intended  to  pay 
for  the  use  of  the  premises.  It  will  be  implied. 
In  many  cases,  where  there  has  been  no  dis- 
tinct agreement  between  the  parties,  or  where, 
from  various  causes,  the  agreement  may  have 
ceased  to  be  operative."  1  Taylor,  Landlord  & 
Tenant  (Otb  Ed.)  {  19.       ' 

So  here,  as  found  by  the  trial  court  and 
established  by  the  testimony,  as  we  read  it, 
although  appellant  entered  without  the 
knowledge  or  express  permission  of  respond- 
ents, yet  they  immediately  gave  their  per- 
mission by  demanding  the  rent ;  and  the  no- 
tice to  qtilt  or  pay  rent  In  itself  shows  per- 
mission on  their  part.  While  We  are  con- 
vinced that  from  the  facts  shOwn  the  law  will 
Imply  a  tenancy  and  an  agreement  to  pay 
rent,  yet,  if  there  was  no  permission,  the  Leg- 
islature has  pat  the  question  at  rest  in  this 
state  by  statute  (Rem.  Code,  i  8806),  which 
reads: 

"Whenever  any  person  obtains  possession  of 
premises  without  the  consent  of  the  owner  or 
other  person  having  the  right  to  pve  said  pos- 
session, he  shall  be  deemed  a  tenant  by  suffer- 
ance merely,  and  shall  be  liable  to  pay  reason- 
able rent  for  the  actual  time  he  occupied  the 
premises,  and  shall  forthwith  on  demand  sur- 
;:ender  his  said  possession  to  the  owner  or  person 
who  had  the  right  of  possession  before  said  en- 
try, and  all  his  right  to  possession  of  said  prem- 
ises shall  terminate  immediately  upon  said  de- 
mand." 

The  defense  urged  and  mainly  relied  upon 
in  the  trial  court  was  that  the  appellant  was 
never  in  possession  at  all;  and,  the  evidence 
being  such  as  to  settle  that  question  contra- 
ry to  her  contentions,  the  judgment  Is  af- 
firmed. 

HOLCOMB,  C  J.,  and  MACKINTOSH. 
MITCHELL,  and  MiAIN,  JJ.,  concur. 
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STATE  V.  KBLLBX  et  al.    (No.  16293.) 

(Supreme    Court    of    Washiugton.      Aug.    13, 
1919.) 

1.  Eminent    Domain    €=»13&— MEAsnBB    or 
Damages — Mabket  Value. 

In  a  proceeding  to  condemn  stripB  of  land 
for  a  highway,  measare  of  damages  is  the  fair 
market  value  of  land  actually  taken,  together 
with  the  depreciation,  if  any,  of  the  owner's 
land  caused  by  the  taking,  or,  in  other  words, 
the  difference  between  the  market  value  of  the 
land  immediately  before  and  after  the  appro- 
priation, less  any  sbch  sums  as  the  land  will 
be  actually  enhanced  in  valne  by  the  construc- 
tion of  the  road. 

2.  BmRBNT   Domain    «=9222(6)— Gohdemna- 

TION    PboCEEDINOS— iNBTEUOnONB. 

In  a  proceeding  to  condemn  land  for  a  high- 
way, it  was  not  necessary  for  the  court  in  its 
instractiona  to  define  general  or  common  benef 
fits  and  then  tell  the  jury  they  could  not  con- 
sider such  benefits,  but  it  was  sufficient  to  sub- 
mit to  the  jury  the  exact  measure  of  damages 
and  measure  of  benefits  whidi  they  were  to 
consider  and  determine. 

Department  1. 

Appeal  from  Superior  Cmat,  Whitman 
Connty ;  R.  L.  McCroskey,  Judge. 

Proceedings  by  the  State  of  Washington 
against  William  V.  Kelley  and  others  to  coo- 
demn  land  for  road  purposes.  From  judg- 
ments assessing  damages,  the  defendants 
appeal.    Affirmed. 

A.  E.  Gallagher,  of  Spokane,  for  appellants. 

Xindsay  L.  Thompson,  Glenn  J.  Fairbrook 
and  John  H>  Dunbar,  all  of  Olympla,  for 
the  State. 

HOLCOMB,  C.  J.  This  appeal  •  Involves 
two  proceedings  brought  by  the  state  to  con- 
demn for  road  purposes  certain  lands  in 
Whitman  county  owned  by.  appellants,  consol- 
idated for  trial  and  tried  together.  In  the 
proceedings  below  the  appellants  were  des- 
ignated as  respondents. 

Appellants  assign  and  rely  for  reversal  of 
the  judgment  on  alleged  errors  of  the  court 
in  refusing  to  give  a  certain  Instruction  re- 
quested by  them  and  In  giving  and  refusing 
to  withdraw  from  the  jury  certain  parts  of 
instruction& 

The  instruction  requested  by  appellants 
and  refused  is  as  follows: 

"Tou  are  instructed  that  in  arriving  at  your 
verdict  in  each  of  these  two  cases  yon  will  not 
'consider  any  general  benefit  to  any  of  the  land 
linvolved  in  either  of  these  two  cases  by  reason 
of  any  increased  value  of  such  land  which  is 
common  to  the  neighborhood  or  community 
generally  and  which  arises  from  the  supposed 
advantage  wliicb  will  accrue  to  the  community 
generally  by  reason  of  the  construction  of  the 
road  fai  question." 


The  giving  of  the  following  portions  of 
instructions  is  also  complained  of,  viz. 
Part  of  instruction  No.  4  as  follows: 

"  •  •  ♦  From  which  yon  will  deduct  such 
sum  in  each  case  as  you  may  find  from  the  evi- 
dence that  respondents'  respective  lands  will  be 
actually  benefited;  that  Is,  materially  enhanced 
in  value,  by  the  construction  of  the  road,  if  you 
find  they  are  so  benefited  thereby." 

Part  of  Instruction  No.  8  as  follows: 

"If  you  find  that  respondents'  lands  in  either 
or  both  instances  are  damaged  as  hereinbefore 
defined  to  you  more  than  they  are  so  benefited 
by  the  taking  of  the  lands  sought  to  be  con- 
demned, then  the  difference  between  the  amounts 
of  damages  found  by  you  under  these  instruc- 
tions and  the  amount  of  such  benefits,  in  case 
you  find  the  respondents  are  so  benefited  by  such 
taking,  should  be  the  amount  of  your  verdict  in 
each  of  the  cases  in  favor  of  the  respective  re- 
spondents." 

And  in  giving  part  of  instmetion  No.  8 
as  follows: 

"If  you  find  from  the  evidence  that  the  re- 
spondents in  one  or  both  of  the  cases  are  so 
benefited  by  the  construction  and  opening  of 
said  road  as  mndi  or  more  than  they  are  dam- 
aged thereby,  as  damages  are  hereinbefore  de- 
fined to  you,  then  you  should  find  for  such  re- 
spondents in  either  instance  in  nominal  dam- 
ages only." 

On  the  BubmissioD  of  the  case  to  the  Jury 
they  returned  a  verdict  in  favor  of  appellanta 
for  1607.  A  motion  for  new  trial  was  un- 
successfully Interposed,  and  judgment  entered 
In  favor  of  appellants  for  the  above  sum. 

It  is  first  contended  that  the  court  did  not 
anywhere  during  the  trial  or  in  Ite  instruc- 
tions to  the  Jury  define  or  tell  the  Jury  what 
were  special  benefita  or  what  were  not  spe- 
cial benefits  that  could  be  considered  in  these 
cases  in  arriving  at  their  verdicts,  but  in- 
stead, by  refusing  to  give  the  requested  in- 
struction and  giving  those  parta  of  instme- 
tlons  Nos.  4  and  8  complained  of,  the  court 
permitted  the  jury  to  consider  the  increased 
market  value  of  the  land  by  reason  of  the 
increased  facilities  of  travel  caused  by  the 
construction  of  the  road.  It  is  earnestly  In- 
sisted that  only  such  special  benefit  to  the 
land  can  be  offset  against  damages  as  are 
peculiar  and  special  to  the  remaining  land 
by  In  some  way  affecting  the  corpus  of  the 
remaining  land;  that  this  special  benefit 
must  be  one  that  is  not  enjoyed  in  common, 
to  a  greater  or  less  degree,  by  the  neighbor- 
hood in  general. 

These  being  condemnation  proceedings  on 
behalf  of  the  state  for  the  purpose  of  a  pub- 
lic highway  the  court  followed  the  principle 
announced  in-  Great  Northern  Ry.  Co.  v. 
State,  102  Wash.  348,  173  Pac.  40,  U  R.  A. 
1918E,  987,  allowing  special  benefits  to  be 
offset  against  the  damages  to  the  land  not 
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taken  on  beba)f  of  tbe  pnbUc,'  and  the  only 
question  Involved  Is,  What  are  special  bene- 
fits which  may  be  offset  against  damages  to 
the  land  not  taken  \fi  such  case? 

It  is  true  the  court  did  not  charge  tbe  Jury 
as  to  what  constituted  general  or  common 
benefits,  except  to  the  extent  defined  in  the 
following  Instruction: 

"You  are  instructed  that  the  owner  of  lands 
tfaroucb  which  a  higrhway  is  established  is  en- 
titled, in  common  with  the  general  public,  to 
travel  on  snch  highway,  and,  altboagh  by  rea- 
son of  such  improvement  sach  travel  may  be 
rendered  easier  or  more  pleasant  for  such  owner 
yet  the  benefit  afforded  to  him  thereby  is  a  gen- 
eral benefit  in  common  with  the  remainder  of 
the  public;  and  yon  will  not,  in  arriving  at 
your  verdict  in  either  of  these  cases,  make  any 
deduction  from  any  damages  yon  may  find  in 
favor  of  the  owner  by  reason  of  this  mere  right 
to  travel  over  the  proposed  highway." 

In  Spokane  Traction  Co.  y.  Granath^  42 
Wash.  506,  85  Pac.  261,  we  held  that  the 
building  of  a  bridge  and  opening  of  same 
for  highway  purposes  is  a  special  benefit  to 
property  abutting  on  the  approach,  which 
may  t>e  offset  against  the  damages  from  a 
change  of  grade  of  tbe  street,  and  that  where 
a  street  railway  company,  under  direction 
of  a  city,  builds  a  bridge  which  is  to  be  open 
to  public  travel,  tbe  special  benefits  to  abut- 
ting property  may  be  offset  against  tbe  dam- 
ages. In  that  case  we  quoted  with  approval 
from  the  decision  In  Metropolitan,  etc.,  R.  Co. 
▼.  Stickney,  150  111.  362,  37  N.  B.  1098,  26 
Ia  R.  a.  773,  to  the  effect  that— 

"If  a  piece  of  property  is  enhanced  in  value, 
audi  enhancement— or,  in  other  words,  benefit 
to  the  property — cannot  be  said  to  be  common 
to  any  other  piece  of  property.  Each  piece  of 
property  specially  enhanced  in  value  is  thus 
specially  benefited  within  itself,  and  irrespec- 
tive of  the  benefit  that  may  be  conferred  by  the 
improvement  upon  other  properties.  It  follows, 
necessarily,  that  where  the  benefits  are  desig- 
nated as  'general  benefits,'  'benefits  common  to 
other  property,'  and  the  like  expressions  to  be 
found  in  decided  cases.  It  is  meant  those  general, 
intangible  benefits  which  are  supposed  to  flow 
to  the  general  public  from  a  public  improve- 
ment. Thus,  the  paving  of  a  street  in  a  dty 
may  confer  special  benefits  upon  properties  near 
it  by  an  increase  In  their  value,  and  at  the 
same  time,  by  the  convenience  afforded  the  gen- 
eral public,  confer  a  general  benefit." 

Tbe  evidence  Introduced  in  this  case  on 
behalf  of  the  state  tended  to  show  that  tbe 
properties  Involved  were  specially  benefited 
by  the  proposed  Improvement  to  tbe  extent 
that  the  difference  between  the  market  value, 
before  the  Improvement  and  after  the  im- 
provement was  laid,  of  the  lands  affected  not 
taken  by  the  appropriation  would  amount  to 
an  enhancement  of  from  $5  to  $10  per  acre. 

This,  it  is  claimed  by  appellants,  does  not 
constitute  special  benefits,  but  only  some 
actual  addition  to  tbe  lands  remaining  by 
reason  of  some  Improvement  In  the  corpus 


KEIiliET:  943 

P.) 

or  some  apedal  fhcUlty  afforded  the  land 
not  afforded  to  other  lands  of  the  same  char- 
acter abutting  the  highway  would  be  con- 
sidered special  benefits,  and  all  other  benefits 
are  general  benefits.  But  we  held  In  Lewis 
T.  Seattle^  5  Wash.  741,  32  Pac.  794,  that— 

"It  is  generally  held  that  only  such  benefits 
as  are  special  and  peculiar  to  the  particular 
property  can  be  taken  into  consideration.  But 
the  laying  out  or  widening  of  a  street  may  be  a 
special  benefit  to  tbe  property  abutting  thereon, 
and  this  benefit  may  be  offset  against  the  dam- 
ages to  the  owner  whose  land  is  taken  therefor, 
although  parties  upon  the  opposite  side  of  tbe 
street  are  similarly  l>enefited  and  ar«  not 
chargeable  therewith,  for  the  reason  that  none 
of  their  lands  were  appropriated  and  no  dam- 
ages were  claimed  by  tiiem." 

In  Hilboume  r.  Suffolk,  120  Mass.  393,  21 
Am;  Rep.'  522,  quoted  wltli  approval  In  Spo- 
kane Traction  Co.  v.  Granath,  42  Wash.  606, 
85  Pac.  261,  It  Is  said: 

"The  advantages  that  an  abutter  may  receive 
from  his  location  on  a  highway  laid  out,  altered, 
or  widened  are  none  tbe  less  peculiar  and  spe- 
cial to  him  because  other  estates  on  the  street 
receive  special  and  peculiar  benefits  of  a  similar 
kind." 

[1]  The  court  correctly  instructed  the  Jury 
that  the  measure  of  damages  In  these  cases 
is  the  fair  market  value  of  the  strips  of  land 
actually  taken  for  the  right  of  way,  together 
with  tbe  depredation.  If  any,  of  appellants' 
lands,  caused  by  the  taking  of  the  right  of 
way  for  the  road;  or,  in  other  words.  It 
would  be  the  difference  between  the  market 
value  of  appellants'  lands  immediately  before 
and  after  the  appropriation  of  the  right  of 
way  for  the  road,  from  which  the  Jury  should 
deduct  such  sum  in  each  case  as  they  found 
from  tbe  evidence  that  appellants'  respective 
lands  would  be  actually  benefited;  that  is, 
materially  enhanced  in  value  by  the  construc- 
tion of  the  road,  if  they  found  appellants 
were  so  benefited  thereby ;  that  In  determin- 
ing the  compensation  for  the  lands  taken 
by  the  petitioner  In  each  of  these  cases  the 
Jury  must  determine  the  fair  market  value  of 
the  strip  of  land  taken  for  the  right  of  way 
(then  specifying  the  elements  to  be  consid- 
ered in  determining  the  fair  market  value) ; 
then  finding  depreciation,  if  any  from  any 
cause,  and  the  market  value  of  the  remainder 
of  appellants'  lands,  and  that  then  in  esti- 
mating the  respective  appellants'  damages 
they  should  take  into  consideration  the  dif- 
ference. If  any,  between  the  value  of  the  re- 
spective appellants'  lands  after  the  highway 
is  appropriated  and  built  as  compared  with 
Its  value  before,  and  If  they  found  the  land 
would  be  actually  benefited — that  is,  materi- 
ally enhanced  In  value  by  the  construction 
of  the  proposed  highway — they  should  offset 
such  benefits  against  such  damages  as  they 
might  find. 

[2]  We  have  read  tbe  instructions  as  a 
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whote  and  consider  fliat  fbey  properly  mb- 
mltted  the  question  of  damages  and  special 
benefits  to  the  inrj.  It  was  not  necessary  to 
define  goieral  or  common  benefits  and  then 
t^  the  Jury  they  conid  not  consider  such 
boiefits,  but  it  was  sufficient  to  submit  to 
the  Jury  the  exact  measure  of  damages  and 
measure  of  benefits  which  they  were  to  con- 
sider and  determine.  This,  we  consider,  was 
done  by  the  instmctions,  and  we  find  no  er- 
ror therein. 
Onie  Judgments  are  affirmed. 

MITOHi&Iili    and  TOLMAM,  JJ.,  ooncnr. 
lCAGKimX)SH  and  MAIN,  JJ^  concur  in 
Ota  resnlt 


(Vn  Waab.  206) 

STATO  ▼.  BBOWN  et  aL    (So.  15250.) 

(Supreme  Court   of   Washington.     Aug.   12, 
1019.) 

1.  CBnasAX.     I<AW     «=9l3— Statdtxs— Ckb- 

TAIMTX. 

The  Legislature,  in  creaUng  an  offense, 
may  define  it  by  a  particular  description  of  the 
acta  conatitutiiig  it,  or  it  may  define  it  as  an 
act  which  prodaces  or  is  r^asoQabl;  calculated 
to  prodnce  a  certain  defined  or  described  re- 
sult ;  and  a  statute  is  not  void  for  indefinitenesa 
and  uncertainty  because  it  does  not  specifically 
point  out  the  acts  which  constitute  the  crime. 

2.  OimaiTAi.  Law  ®=>13— iNOEFmiTENESs  of 
STATirnt— Injxjbt  to  Stbkkt. 

Laws  1916,  p.  65,  making  it  an  offense  for 
any  person  to  drive,  propel,  etc,  upon  any  city 
street  any  veliicle  or  object  of  such  weight  as 
to  destroy  or  permanently  injure  the  street,  is 
not  Toid  for  indefiniteness  and  uncertainty. 

Department  2. 

Appeal  from  Superior  Oonrt,  Snohomish 
Ooonty;  BaliA  O.  Bell,  Judge. 

B.  H.  Brown  and  B.  H.  MeikleJohn  were 
prosecuted  of  a  violation  of  Laws  1915,  p. 
68,  relating  to  the  driving,  moving,  etc.,  of 
objects  of  sudi  weight  as  to  destroy  or 
permanently  injure  streets,  eta  From  a 
Judgment  dismissing  the  prosecution,  the 
State  appeals.    Beversed  and  remanded. 

John  Sandldge,  ct  Brerett,  for  the  State. 
Alexander  &  Bundy,  of  Seattle,  tar  re- 
QXHidentB. 

FULLERTON,  J.  Upon  a  complaint  filed 
in  a  Justice  court  of  Snohomish  county  re- 
spondents were  convicted  of  violating  the 
provlsl<«is  of  chapter  30  of  the  Session  Laws 
of  1915,  and  sentenced  to  pay  a  fine.  They 
appealed  from  the  Judgment  of  conviction 
to  the  superior  oonrt  of  the  county  named, 
and  in  that  court  made  the  contention  that 
the  chapter  of  the  laws  upon  which  the  pros- 
ecution was  based  was  void  for  indefinite- 
ness and  uncertainty.    The  court  sustained 


the  contention  and  dlflmlBsed  tb»  proseco- 
ticHi.    The  state  appeals. 

The  part  of  the  statute  alleged  to  hav» 
been  violated  makes  it  a  misdemeanor — 

"•  •  •  for  any  person  to  drive,  propd, 
draw,  move,  convey  or  transport,  or  cause  to 
be  driven,  propelled,  drawn,  moved,  conveyed 
or  transported,  over,  upon,  along  or  across  any 
pnblic  street,  road  or  highway,  wtthont  the  cor- 
porate limits  of  any  city  of  the  first  elaas,  any 
vehide  or  object  which,  with  or  without  its 
load,  shall  be  of  such  weight  *  *  *  as  to  de- 
stroy or  permanently  injure  such  street,  road 
or  highway  or  the  surface,  foundation  or  other 
part  thereof.    •    •    • "    Section  1. 

A  further  dense  of  the  statute  limits  the 
load  in  any  case  to  24,000  pounds.  The  com- 
plaint, however,  was  founded  upon  the  pro- 
visions of  the  statute  quoted;  the  charge 
being  that  the  defendants  drove  over  the 
highway  certain  motortrucks,  heavily  load- 
ed with  sawlogs,  "which  said  trucks  and 
logs,  because  of  their  weight  and  method  of 
loading,  permanently  Injured  said  highway 
and  the  paved  surface  thereof." 

[1]  The  objection  to  the  statute  is  that  it 
does  not  definitely  and  clearly  define  the  of- 
fense intended  to  be  denounced  by  it  It  is 
argued  that  a  statute,  to  be  free  from  the 
objection  of  todefiniteness  and  uncertainty, 
must  be  so  far  specific  that  a  person  may 
know  in  advance  whether  his  act  will  or  will 
not  be  a  violation  of  the  statute;  and  that 
this  statute  is  not  thus  spedflc,  since  the 
operator  of  the  vehicle  cannot  know  until 
he  actually  makes  the  trial  whether  the 
load  .will  or  will  not  permanently  injure  the 
highway.  In  other  words,  the  contention 
is  that  a  statute,  to  be  tree  fnnn  the  ob- 
jection that  it  is  indefinite  and  uncertain, 
must  specifically  jMint  out  the  acts  which  con- 
stitute the  crime,  not  merely  prohibited  re- 
sults produced  by  acts.  But  such  is  not  the 
rule.  The  legislation,  in  creating  an  offense, 
may  define  it  by  a  particular  description 
of  the  acts  constituting  it,  or  It  may  define 
it  as  an  act  which  produces,  or  Is  reason- 
ably calculated  to  produce,  a  certain  defined 
or  described  result  16  G.  J.  67.  If  this 
were  not  so,  It  would  be  easy  to  find  many 
statutes  now  npon  the  books  whl(A  are  open 
to  the  objection  of  uncertainty,  but  which 
have  heretofore  never  been  suspected  of  that 
fault  As  illustrations:  The  statute  mak- 
ing it  an  offense  to  willfully  disturb  any  re- 
ligious meeting  (Rem.  Code,  §  2499),  any  as- 
sembly or  meeting  not  unlawful  In  Its  char- 
acter (Id.  i  2547),  or  any  school  meeting 
(Id.  t  4697),  or  the  Legislature  or  either 
honse  thereof  (Id.  S  2337),  are  all  stat- 
utes which  do  not  specify  the  particular 
acts  which  will  constitute  the  disturbance, 
yet  no  case  can  be  found  where  they  have 
been  held  Invalid  for  that  reason,  jvhlle 
there  are  many  which  have  allowed  oonvlc- 
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tlons  thereunder  to  stand.  Other  illustra- 
tions, without  spedflcally  enumerating  them, 
can  be  found  In  the  statutes  against  mali- 
cious mischief,  injury  to  public  utilities,  in- 
juries to  property,  the  statutes  defining  and 
punishing  vagrancy,  obstructing  an  officer 
in  the  discharge  of  his  duty,  publishing  ar- 
ticles tending  to  excite  crime  or  a  breach 
of  the  peace,  and  the  like,  all  of  which  de- 
fine the  crime  by  the  result  it  produces  rath- 
er than  by  the  specific  acts  constituting 
the  offense. 

Another  illustration  is  the  statnte  directed 
against  criminal  anarchy  (section  2563  of 
the  Code  [Rem.]).  That  statute  makes  it  a 
felony  to  advocate,  advise,  or  teach  the  duty, 
.  necessity,  or  propriety  of  overthrowing  or 
overturning  organized  government  by  force 
or  violence,  or  to  organize  or  to  help  organize, 
or  to  become  a  member  of  any  society,  group, 
or  assembly  of  persons  formed  to  teach  or 
advocate  such  doctrines.  This  statute  Is 
more  general  in  Its  definition  of  the  acts 
constituting  the  offense  than  is  the  one 
at  bar,  yet  in  State  v.  Lowery,  177  Pac. 
855,  a  conviction  under  It  was  upheld  by 
this  court  In  the  original  brief  the  point 
that  the  statute  was  void  for  uncertainty 
was  not  made  and  was  not  noticed  In  the 
opinion,  but  the  petition  for  rehearing,  which 
was  overruled,  pointed  out  and  thoroughly 
argued  the  objection. 

In  State  v.  Stuth,  11  Wash.  423,  39  Pac. 
665,  the  defendant  was  informed  against  for 
disturbing  a  .religious  meeting.  This  stat- 
ute, as  we  have  shown,  denounces  the  of- 
fense, but  does  not  define  the  specific  acts 
which  shall  constitute  the  offense.  The  ob- 
jection was  made  that  for  this  reason  It 
was  void  for  uncertainty,  but  the  statute 
was  upheld  and  the  conviction  sustained. 

In  New  Jersey  the  statute  made  it  an 
offense  to  encourage,  justify,  praise,  or  in- 
cite the  unlawful  burning,  destruction  of 
private  or  public  property,  or  advocate,  en- 
courage, justify,  praise,  and  Incite  assaults 
upon  the  army  of  the  United  States,  the 
national  guard,  or  the  police  force  of  any 
municipality  by  speech,  writing,  or  printing. 
In  public  or  private.  On  an  appeal  from  a 
conviction  had  under  the  statute  It  was 
urged  that  the  statute  was  void  because  un- 
certain in  describing  the  offense.  The  court 
there  said : 

"This  contention  is  palpably  unsound.  A 
plain  reading  of  the  statute  makes  it  manifest 
that  it  is  not  open  to  the  attack  leveled  against 
it.  There  is  no  organic  law  or  rule  of  sound 
public  policy  that  requires  the  Legislature  to 
define  the  meaning  of  English  words  in  com- 
mon and  daily  use.  *  •  •  This  statute,  like 
every  other  legislative  act,  is  subject  to  judi- 
■cial  interpretatioD.  When  the  occasion  arises 
It  will  become  the  province  of  the  court  to  de- 
termine what  constitutes  in  law  an  Incite- 
ment,' or,  as  the  case  may  be,  under  the  stat- 
ute, and  for  the  jury  to  determine  the  facts 
tending  to  estabUsb  a  breach  of  the  statute  nn- 
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der  the  law  as  defined  by  the  court.  The  fact 
that  the  statute  groups  together  various  means 
by  which  the  end  may  be  accomplished  and 
makes  any  one  of  them  an  offense  when  done, 
to  attain  the  object  denounced  by  the  act,  does 
not  render  such  statute  uncertain  and  void. 
Such  legislation  has  received  the  sanction  of  a 
practice  extending  back  to  time  immemorial, 
and  we  need  only  refer  to  our  crimes  act,  in 
which  there  will  be  found  numerous  instances 
of  legislation  of  this  sort  from  the  earliest  pe- 
riod in  the  history  of  this  state  down  to  the 
present  time,  and  among  which  may  be  men- 
tioned statutes  relating  to  arson,  burning,  forg- 
ery, abortion,"  etc.  State  v.  Quinlan,  86  N.  J. 
Law,  120,  91  Atl.  111. 

In  Stewart  v.  State,  4  Okl.  Cr.  664,  109 
Pac.  243,  82  L.  R.  A.  (N.  S.)  605,  the  de- 
fendant was  convicted  under  a  statute  mak- 
ing it  a  misdemeanor  to  connnlt  any  act 
which  grossly  disturbs  the  public  peace.  On 
the  appeal  it  was  urged  that  the  statute  was 
void  for  uncertainty  because  it  did  not  spec- 
ify the  particular  acts  constituting  the  of- 
fense. The  court  refused  to  sanction  the 
contentions,  pointing  out  that  It  was  no 
more  imcertain  in  the  respect  claimed  than 
were  many  other  statutes  which  the  courts 
have  upheld.  In  the  course  of  the  opinion 
the  court  said: 

"Now,  in  creating  an  offense  the  Legislature, 
we  apprehend,  may  define  it  by  a  particular  de- 
scription of  the  act  or  acts  constituting  it,  or 
it  may  define  it  as  any  act  which  produces  or  is 
reasonably  calculated  to  produce  a  certain  de- 
fined or  described  result.  *  *  *  If  the  stat- 
ute in  question  is  void  for  uncertainty  because 
the  Legislature  failed  to  enumerate  or  describe 
the  particular  acts  constituting  it,  then  what 
can  be  said  of  the  statutory  definition  of  mur- 
der, and  especially  the  second  subdivision 
thereof,  whidi  says  that  bomldde  is  murder 
'when  perpetrated  by  any  act  imminently  dan- 
gerous to  others  and  evincing  a  depraved  mind, 
regardless  of  human  life,  although  without  any 
premeditated  design  to  effect  the  death  of  any 
particular  individual'?  The  statute  under  con- 
sideration says  that  'every  person  who  willfully 
and  wrongfully  commits  any  act  which  grossly 
disturbs  the  public  peace  is  guilty  of  a  misde- 
meanor.' Is  one  any  more  uncertain  than  the 
other?  In  the  former  the  act  must  be-  immi- 
nently dangerous  to  others  and  must  evince  a 
depraved  mind,  regardless  of  human  life,  and 
must  result  in  the  death  of  a  human  being.  In 
the  latter  the  act  must  be  willful  and  wrong- 
ful, and  it  must  produce  a  certain  result,  name- 
ly, the  gross  disturbance  of  the  public  peace." 

[2]  It  is  clear,  we  think,  that  the  stat- 
ute in  question  is  no  more  subject  to  the 
objection  of  imcertainty  than  are  the  stat- 
utes referred  to,  or  the  statutes  upbeld  In 
the  cases  dted.  Neither  define  the  partic- 
ular acts  which  constitute  the  offense,  but 
denounce  all  acts  which  produce  a  certain 
defined  or  described  result.  Since  It  Is  with- 
in the  province  of  the  Legislature  to  so 
create  offenses,  wa  cannot  conclude  that  the 
statute  is  void  for  uncertainty. 

We  have  not  overlooked  the  argument  to 
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the  effect  that  any  use  ot  a  highway  will 
eventually  wear  it  out  and  thus  perma- 
nently Injure  it,  and  that  if  permanent  In- 
Jury  is  the  thing  aimed  at  by  the  statute 
all  use  of  a  highway  must  be  prohibited  by 
It.  But  the  parallel  is  hardly  exact.  It 
is  not  ordinary  nse  that  is  prohibited;  It 
Is  that  use  which  of  itself  causes  an  im- 
mediate and  sudden  permanent  injury  to 
the  highway  that  is  aimed  at,  and  no  user 
of  the  way  can  fall  to  recognize  the  dis- 
tinction. 

The  Judgment  of  the  trial  court  Is  revers- 
ed and  the  cause  remanded  for  further  pro- 
ceedings. 

HOLCOMB,  C.  J.,  and  PARKER,  MOUNT, 
and  BRIDGES,  JJ.,  concur. 


Ooe  Wash.  ISO) 

BONO  et  ox.  T.  WARNER.    (No.  1S809.) 

(Supreme  Court  of  Washington.    Aug.  8,  1919.) 

Landlord  and  Tenant  €=>33— Modifioatioh 
OF  Lbasb— QxnsnoN  ros  Jubt. 
Defendant  tenant's  tcgtimony  that  plaintiff 
landlords,  or  their  authorized  agent,  had  agreed 
to  modification  of  a  lease  provision  regarding 
disking  the  leased  land,  held  to  make  question 
whether  the  lease  had  been  modified  one  for  the 
jury. 

Department  1. 

Appeal  from  Superior  Court,  Walla  Walla 
County;   Edward  C.  Mills,  Judge. 

Action  by  Charles  Bono  and  Ambroslna 
Bono,  his  wife,  against  Oeorge  Warner. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peaL    Affirmed. 

John  C.  Hurspool,  of  Walla  Walla,  for  ap- 
pellants. 

Rader  &  Barker,  of  Walla  Walla,  for  re- 
spondent 

MAIN,  J.  By  this  action  the  plaintiffs,  the 
owners  of  certain  farm  land,  sought  to  re- 
cover damages  from  the  defendant,  the  ten- 
ant, for  failure  to  till  the  land  in  accordance 
with  the  terms  of  the  lease  contract.  In  the 
defendant's  answer  there  were  a  number  of 
affirmative  defenses  pleaded  in  the  nature 
of  counterclaims.  One  of  these  affirmative 
defenses  claims  $500  for  money  advanced  for 
the  purchase  of  40  acres  of  land,  not  covered 
by  tile  lease,  for  and  on  behalf  of  the  plain- 
tiffs. The  cause  was  tried  to  the  court  and 
a  Jury.  The  Jury  answered  three  special  in- 
terrogatories submitted  to  them.  The  answer 
to  one  of  the  interrogatories  was  to  the  effect 
that  the  defendant  had  purchased  the  40 
acres  of  land  referred  to  and  paid  the  sum  of 
$500  therefor,  for  and  on  behalf  of  the  plain- 
tiffs.   A  general  verdict  in  the  sum  of  $15 


was  rendered  In  ftivor  of  the  plaintiffs.  The 
plaintiffs  moved  for  a  new  trial  on  various 
grounds,  and  also  for  an  order  vacating  and 
setting  aside  the  special  finding  against  the 
plaintiffs  for  $500  on  account  of  the  purchase 
of  the  40  acres  of  land.  The  court  required 
the  defendants  to  consent  to  the  setting  aside 
of  the  special  verdict  and  the  entry  of  a  Judg- 
ment for  $515;  otherwise  a  new  trial  would 
be  granted.  This  was  on  the  ground  that 
there  was  no  evidence  to  sustain  the  special 
finding.  The  defendant  made  the  election 
required,  and  Judgment  was  entered  in  favor 
of  the  plaintiffs  in  the  sum  of  $51S.  From 
this  Judgment  the  plaintiffs  appeal. 

The  appellants  were  the  owners  of  a  tract 
of  land  in  Walla  Walla  county  consisting 
of  approximately  700  acres,  about  600  of 
which  were  or  could  be  cultivated.  Under 
the  lease  by  which  the  resi)ondent  was  occu- 
pying the  land  It  was  to  be  devoted  to  wheat 
raising.  The  lease  provided  that  approxi- 
mately half  of  the  tillable  land  should  be 
summer-fallowed  during  the  year  1915  and 
a  crop  produced  thereon  in  the  foUovrtng 
year,  and  that  the  other  half  should  be  sum- 
mer-fallowed in  1916  for  a  crop  in  1917,  and 
so  on  thereafter  during  the  term  of  the  lease. 
By  summer-fallowing  was  meant  so  treating 
the  land  that  it  would  be  In  proper  condition 
for  seeding  and  the  production  of  a  crop  the 
following .  year.  The  respondent  went  into 
possession  in  the  year  1915  and  produced  a 
crop  on  what  is  referred  to  as  the  east  half 
of  the  land  during  the  year  1916.  During 
the  latter  year  he  did  not  summer-fallow  the 
other,  or  what  Is  referred  to  as  the  west  half. 
Neither  did  he  do  any  summer-fallowing  the 
succeeding  year. 

The  action  was  brought  to  recover  damages 
for  the  failure  to  summer-fallow  as  required 
by  the  lease.  The  Jury,  in  a  special  finding, 
awarded  damages  in  a  substantial  amount 
for  the  year  1918,  and  this  was  embodied  la 
the  Judgment.  The  controversy  here  is  over 
the  failure  of  the  Jury  to  award  damages  for 
the  year  1917.  During  that  year,  as  already 
iwinted  out,  the  west  half,  not  being  in  crop, 
should  have  been  summer-fallowed,  but  this 
was  not  done.  The  defendant  in  his  answer 
pleaded  that  by  agreement  of  the  parties  the 
portion  of  the  land  which  had  been  cropped 
in  1916  was  prepared  for  a  crop  the  succeed- 
ing year ;  in  other  words,  that  by  agreement 
of  the  parties  the  east  half  was  to  be  cropped 
two  years  in  succession.  The  appellants 
claim  that  no  such  agreement  was  made. 
This  question,  if  there  was  substantial  evi- 
dence to  support  the  respective  contentions, 
was  one  for  the  Jury,  under  proper  Instrue- 
tions  by  the  court.  One  of  the  errors  claim- 
ed is  that  the  court  refused  to  give  the  ap-. 
pellants'  requested  instructions  upon  this 
matter.  In  the  instructions  given,  however, 
the  question  is  covered,  and  we  think  suffix 
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dently.  The  question  whether  the  east  half 
was  farmed  two  years  in  snccession  by  agree- 
ment of  the  parties  was  by  the  Instructions 
given  submitted  to  the  Jury.  Whether  there 
was  evidence  that  was  undisputed,  if  there 
had  been  no  such  agreement,  which  would 
sustain  a  substantial  verdict  and  Judgment, 
it  does  not  seem  necessary  here  to  Inquire. 

There  was  much  evidence  by  the  respective 
parties  upon  the  character  of  the  land  re- 
ferred to  as  the  west  half,  which  was  not 
summer-fallowed,  and  the  probabilities  of  the 
kind  of  a  crop  that  might  have  been  produc- 
ed thereon,  had  the  same  been  summer-fal- 
lowed and  seeded.  But  it  is  unnecessary  to 
pursue  this  question.  If  there  was  evidence 
that  there  had  been  a  modification  of  the 
lease  by  agreement,  the  respondent  would  not 
be  liable  for  the  failure  to  summer-fallow  and 
seed  the  west  half,  as  required  by  the  lease. 
It  is  argued  that  the  evidence  shows  there 
was  no  waiver  or  modification  of  the  terms 
of  the  lease.  The  defendant  testified  that  the 
disking  of  the  east  half  daring  the  fall  of  the 
year  1916  which  had  produced  a  crop  that 
year  and  seeding  it  the  next  succeeding  year 
was  with  the  consent  and  approval  of  the 
appellants  or  their  authorized  agent.  It 
seems  to  us  that  the  question  whether  there 
was  a  modification  was  one  for  the  Jury. 

The  judgment  will  be  afllrmed. 

HOLCOMB,  C.  J.,  and  TOLMAN,  MACK- 
INTOSH, and  MITCHELL,  JJ.,  concur. 


ao8  wuh.  sz) 

BtJNDT  V.  DICKINSON.     (No,  16195.) 

(Supreme  Court  of  Washington.    Aug.  6, 1919.) 

1.  Abatement  and  Revival  «=»15— Penden- 
cy OF  Anotheb  Suit. 

Where  plaintiff  in  a  prior  suit  had  given 
defendant  a  release  directing  dismissal,  and  de- 
fendant bad  filed  no  answer,  and  both  parties 
treated  prior  action  as  dismisaed,  defendant 
could  not  contend  in  a  subsequent  action  that 
another  action  was  pending,  idthougb  be  with- 
held the  release  of  diamissal  from  the  files. 

2.  REIJ^ASE     «=>46— Necessitt     or     Plbad- 
INO — Bbeach  or  Makriaqe  Pbouise. 

Where  a  release  is  relied  on  in  an  action 
for  breach  of  marriage  promise,  it  must  be 
pleaded  as  an  affirmative  defense. 

8.  Appeal  and  Ebbob  «=>1053(3)— Habmlebs 
ERBffBr— Evidence— Cube  of  Ebbob  bt  In- 
stbuction. 
Error,  in  an  action  for  breach  of  marriage 
promise  in  pem^itting  plaintiff  to  testify  as  to 
a  promise  of  marriage  made  by  defendant  while 
she   was   still   married    to   another   man,   was 
cured  by  the  instruction  that,  for  plaintiff  to 
recover,  she  must  show  that  the  promise  relied 
on  in  the  suit  was  made  subsequent  to  plain- 
tiff's divorce  from  her  husband. 


4.  Bbeach   or   Mabria'ob   Pboki^   <s=»31— 

DAMAQES— AllOU  NT. 

'  '  In  an  action  for  breach  of  marriage  prom- 
ise against  one  admitting  that  he  was  worth 
$90,000,  a  verdict  for  $30,000  cannot  be  said  to 
be  excessive. 

5.  New  Tbial  «sa77(2)— Passion  and  Pbej- 
UDicB— Amount  or  Damages. 

In  an  action  for  breach  of  marriage  prom- 
ise, where  defendant  admitted  that  he  was 
worth  $90,000,  it  cannot  be  said  that  an  award 
of  $30,000  damages  indicated  passion  and  prej- 
udice on  the  part  of  the  jurors  against  the  de- 
fendant. 

S.  New  Trial  ^3»102(1)— Nkwlt  Disoovebsd 
Bvidknck. 
Where  counsel  knew  prior  to  trial  that  a 
proposed  witness  might  have  knowledge  of  ma- 
terial facts,  that  she  was  then  at  a  place  in 
Montana  not  more  than  500  miles  &om  the 
place  of  trial,  and  no  effort  was  made  to  pro- 
cure the  attendance  of  the  witness,  or  a  deposi- 
tion, then  or  during  the  trial,  and  no  continu- 
ance was  asked  on  account  of  such  witness, 
matter  as  to  which  said  witness  could  testify 
cannot  justly  be  considered  newly  discovered 
evidence. 

7.  Appeal  and  Ebbob  9s>  1015(5)— Be  view- 
Denial  or  New  Tbial— Bias  or  Jubob— 
Conflictino  ArriDAVTrs. 

Where  a  juror  was  sought  to  be  impeached 
as  to  bias  by  affidavits  as  to  statements  tending 
to  show  prejudice,  refusal  of  the  trial  court  to 
grant  a  new  trial  vrill  hot  be  disturbed  on  ap- 
peal, where  there  were  controverting  affidavits 
denying  such  statements,  and  other  counter  ti- 
fidavits  as  to  the  credibility  of  certain  of  the 
affiants  making  affidavits  of  bias. 

8.  New  Tbial  9=>96— Absbnob  or  Witness. 

Where  a  witness,  subpoenaed  by  defendant 
in  a  breach  of  marriage  promise  case,  departed 
before  testifying,  and  defendant  did  not  use 
proper  diligence  in  securing  his  apprehension, 
he  cannot  complain  of  being  deprived  of  his 
evidence. 

Department  1. 

Appeal  from  Superior  Court,  Columbia 
(bounty ;  CTbester  F.  Miller,  Judge. 

Action  by  Dora  C.  Bundy  against  B.  L. 
Dickinson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

J.  L.  Wallace,  of  Dayton,  and  J.  W.  Brooks, 
of  Walla  Walla,  for  appellant. 

Geo.  H.  Rummens,  of  Seattle,  and  Leon  B. 
Kenwortby,  of  Dayton,  for  respondent 

HOLCOMB,  C.  J.  This  is  an  action  for 
damages  for  an  alleged  breach  of  promise  of 
marriage.  Defendant's  demurrer  being  over- 
ruled, he  answered,  denying  all  material  al- 
legations, whereupon  the  cause  was  tried  to 
the  court  and  a  jury,  resulting  in  verdict  of 
$30,000  in  favor  of  plaintiCT.  Defendant  un- 
successfully moved  for  a  new  trial,  and  from 
judgment  entered  on  the  verdict  he  appeals. 

It  appears  from  the  evidence  that  respond- 
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ent,  who  obtained  a  divorce  from  Fred  Bnn- 
dy  on  September  30,  1916,  was  employed  as 
a  cook  on  the  farm  of  appellant's  son  daring 
the  summer  of  1915.  The  relations  between 
appellant  and  respondent  at  once  became 
very  Intimate,  appellant  frequently  calling 
on  respondent  and  automobiling  with  her. 
This  Intimacy  was  marred  by  respondent 
commencing  an  actl(»i  tn  July,  1917,  against 
appellant  for  breach  of  promise  of  marriage. 
An  amicable  settlement  was  effected  between 
the  parties,  respondent  on  September  6,  1017, 
delivering  to  appellant  a  release  directing 
dismissal  of  her  case.  At  the  same  time  ap- 
pellant voluntarily  gave  respondent  In  his 
own  handwriting  and  over  his  own  signature 
a  testimonial  as  to  her  good  character  and 
his  own  high  respect  and  regard  for  her.  No 
order  of  dismissal  was  entered,  appellant, 
having  it  in  bis  keeping  and  control,  never 
having  filed  the  release;  but  neither  did  be 
answer  or  file  any  pleading.  Thereupon,  to 
all  outward  appearances,  the  "entente  cor- 
diale"  was  r^tored.  Another  "era  of  good 
feeling"  was  ushered  in,  and  the  parties 
again  enjoyed  each  other's  society.  Appel- 
lant asserts  that  the  holy  influence  of  mutu- 
al affection  was  never  present  during  the  al- 
leged courtship.  Respondent  began  to  com- 
plain of  neglect,  but  her  complaints  of  Inat- 
tention and  failure  to  visit  her  were  met  with 
excuses  of  other  engagements  which  preclud- 
ed appellant's  presence.  The  relations  cul- 
minated in  commencement  December  29, 
1917,  of  the  present  action,  based  upon  a 
promise  of  marriage  made  on  or  about  and 
frequently  renewed  after  September  8,  1017, 
and  resulted  as  heretofore  stated. 

[1 , 2]  Appellant  makes  numerous  assign- 
ments of  error.  His  demurrer  was  properly 
overruled.  The  court  had  jurisdiction  of  the 
subject-matter  and  i)arties,  there  being  no 
irregularity  in  the  filing  of  the  complaint, 
and  the  appearance  of  appellant  being  gener- 
al. Respondent,  by  reason  of  the  fact  as  al- 
leged by  her,  that  she  was  unmarried  at  all 
times  mentioned  in  her  complaint,  had  legal 
capacity  to  sue.  As  to  the  other  subdivision 
of  the  demurrer  that  another  action  was 
pending  for  the  same  cause,  it  Is  sufficient 
to  say  that  there  is  nothing  in  the  record  to 
indicate  such  fact  The  parties  treated  the 
prior  action  as  dismissed,  appellant  obtain- 
ing a  rdease  directing  dismissal  of  the  ac- 
tion commenced  in  July,  1017,  but  he  with- 
held  It  from  the  files,  and  the  present  action 
was  Instituted  December  29,  1017,  based  up- 
on a  promise  made  In  September,  1917.  If 
he  relied  on  this  release,  same  should  have 
been  pleaded  as  an  affirmative  defense.  4  R. 
O.  L.  165. 

Appellant  next  complains  that  the  trial 
Judge  erred  in  admitting  certain  evidence 
and  rejecting  other  evidence;  In  giving  im- 
proper instructions  to  the  Jury,  and  in  re- 
fusing to  give  requested  instructions. 

[S]  Res:  ondent  was  permitted  to  testify  aa 


to  promises  of  marriage  claimed  to  have  been 
made  while  she  was  stilla  married  woman, 
while  her  action  is  founded  on  an  alleged 
promise  subsequent  to  tbe  time  she  obtained 
a  divorce. 

'The  fact  that  appellant  was  under  a  legal 
disability  to  make  a  valid  promise  of  marriage 
before  her  divorce  did  not  disqualify  her  from 
making  an  effective  contract  after  the  disability 
was  removed.  •  •  «  With  mere  ethical 
views  aa  to  the  former  agreement  we  have! 
nothing  to  do.  We  are  to  determine  the  con- 
troversy here  strictly  upon  tbe  legal  rights  of 
the  parties  aa  they  are  made  to  appear  aince 
tbe  time  of  that  first  agreement."  Leaman  r. 
Thompson,  43  Wash.  670,  86  Pac.  926. 

Appellant  will  not  now  be  heard  to  com- 
plain. He  chiefly  endeavored  to  Justify  hia 
conduct  by  diowing  immorality  of  respond- 
ent dating  from  the  time  she  was  employed 
by  his  son,  and  the  error,  if  any,  was  cured 
by  the  court  instructing  the  Jury  that,  in  or- 
der for  respondent  to  recover,  she  must  show 
that  the  promise  relied  upon  in  this  suit  was 
made  subsequent  to  the  commencement  of  the 
prior  action,  and  on  or  about  or  subsequent 
•to  September  6,  1917.  The  verdict  of  the 
Jury  is  conclusive  as  to  the  contention  of  the 
respondent  that  on  or  about  S^tember  6, 
1917,  she  and  appellant  made  a  mutual  prom- 
ise of  marriage,  and  that  appellant  breached 
same.  Both  jpartles  were  in  tbe  presence  of 
the  Jury,  and  It  was  their  privilege  to  ob- 
serve the  demeanor  of  the  parties  and  give 
such  credit  to  their  testimony  as  they  deem- 
ed it  deserved.  Appellant  testified  concern- 
ing his  relations  with  respondent  from  tbe 
summer  of  1915  until  Immediately  preced- 
ing commencement  of  this  action.  His  ex- 
planation of  constant  association  with  re- 
spondent was  a  recital  of  a  course  of  illicit 
conduct  He  denied  that  love  impelled  them 
to  seek  the  society  of  each  other,  and,  in- 
stead of  being  gentlemanly  mendacious  or 
discreetly  silent  when  a  woman's  reputation 
was  at  stake,  he,  with  surprising  effrontery, 
testified  that  they  were  indted  solely  by  con- 
cupiscence, and  mutually  agreed  that  mar- 
riage was  not  to  be  considered  by  them.  Ad- 
mitting frequent  compunctive  visits  because 
of  his  mlab^avlor,  nevertheless,  he  asserted, 
he  continued  his  libidinous  course  of  conduct 
with  her.  His  assertions  as  to  sudi  conduct, 
at  least  prior  to  September  6,  1917,  are  be- 
lied by  his  written  testimonial  heretofore 
.noticed. 

[4,  E]  Appellant  also  insists  that  the  evi- 
dence In  the  case  does  not  Justify  a  verdict 
in  favor  of  the  re:^>ondent  in  Qie  sum  of 
$30,000,  and  that  it  evidences  on  its  face  that 
the  Jury  was  influenced  by  passion  and  preju- 
dice. 

"The  text-writers  and  authorities  agree  with 
a  unanimity  of  opinion  rarely  found  in  the 
books  that  in  cases  of  breach  of  promise,  se- 
duction, criminal  conversation,  and  the  like, 
evidence  of  wealth  is  admissible  as  tending  to- 
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iibow  the  value  of  tbst  which  the  plaintiff  would 
have  secured  by  a  consummation  or  perform- 
ance of  defendant's  promise."  Larson  t.  Mc- 
IfUIan,  99  Wash.  627,  170  Pac.  824. 

See,  also,  4  R.  C.  L.  165-157. 

Tills  being  so,  appellant  admitting  tbat  be 
was  worth  $90,000,  and  the  Jury  being  prop- 
erly Instructed  as  to  this  phase  of  the  case, 
under  all  the  circumstances  and  conditions 
shown  in  this  action,  Including  the  nature  of 
appellant's  accusations  and  imputations 
against  the  chastity  and  good  character  of 
respondent,  we  cannot  conclude  that  the  ver- 
dict, although  very  substantial  and  probably 
larger  than  any  of  us  would  award  as  Jurors, 
indicates  passion  and  prejudice  against  ap- 
pellant or  aught  else  than  consideration  of 
compensation  such  as  the  law  sustains.  Kel- 
ly T.  Navy  Yard  Route,  77  Wash.  148,  137 
Pac.  444. 

We  have  read  the  entire  record  with  much 
care,  and  not  only  have  we  been  unable  to 
find  any  erroneous  prejudicial  rulings  on  the 
admissibility  of  evidence,  but  It  Is  oar  con- 
clusion that  the  evidence  admitted  amply  sus- 
tains the  verdict  of  the  Jury.  The  requested 
Instructions  were  properly  rejected.  Neither 
do  we  find  any  merit  in  the  assignment  tbat 
the  court  erred  in  giving  other  Instructions. 
We  are  convinced  that  the  trial  Judge  care- 
fully submitted  to  the  Jury  all  tbe  issues 
raised  by  the  pleadings  of  both  parties,  in 
accordance  wltb  tbe  law. 

[I]  A  question  is  raised  as  to  newly  dis- 
covered evidence  upon  the  motion  for  new 
trial  of  a  witness  named  Millie  Prater.  In 
view  of  tbe  nature  of  the  evidence  discover- 
ed and  its  controversion  by  respondent  and 
a  showing  as  to  tbe  age  and  Infirmity  of  tbe 
proposed  witness,  it  cannot  be  presumed  that 
tbe  newly  discovered  evidence  would  afTect 
tbe  verdict  Moreover,  the  fact  was  known 
to  one  of  counsel  for  appellant  that  the  pro- 
posed witness  might  have  Icnowledge  of 
fftcts  material  to  tbe  defense  prior  to  tbe> 
conunencement  of  the  trial,  and  that  she  was 
then  at  a  place  in  Montana  not  more  than 
600  miles  from  the  place  of  trial,  and  no  ef- 
fort was  made  to  procure  the  attendance  or 
deposition  tben  or  during  the  trial,  or  a 
showing  for  continuance  on  account  of  such 
witness;  hence  this  cannot  Justly  be  consid- 
ered newly  discovered  evidence.  The  trial 
court  did  not  abuse  its  discretion  in  denying 
a  new  trial  on  tbat  account. 

[7]  A  Juror  is  sought  to  be  Impeached  as 
to  bias  by  affidavits  as  to  statements  tending 
to  show  prejudice  on  his  part  against  appel- 
lant Controverting  affidavits  denying  such 
statements  and  other  counter  affidavits  as 
to  tbe  credibility  of  certain  of  affiants  mak- 
ing affidavits  for  appellant  were  filed  and 
passed  uiwn  by  the  court.  This  matter  is 
governed  by  our  decision  in  State  v.  Under- 
wood, 36  Wash.  568,  573,  Tl  Pac.  863,  and 


State  V.  Morettl.  66  Wash.  537,  120  Pac.  102. 

[I]  A  witness  named  Tlngley,  subpoenaed 
by  appellant,  departed  before  testifying.  It 
affirmatively  appears  that  appellant  did  not 
use  proper  diligence  to  secure  his  appr^en- 
slon,  and  cannot  now  complain  of  being  de- 
prived of  his  evidence. 

Finding  no  error,  we  are  compelled  to  af- 
firm the  Judgment    It  Is  so  ordered. 

TOLMAN,  MACKINTOSH,  MITCHEU.. 
and  MAIN,  JJ.,  coDcnr. 
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(Supreme  Ciourt  of  Washington.   Aug.  9, 1919.) 

1.  Trial  4=al78  — Dibbctbd  Vebdiot  — Con- 

TaADICTOBT  EVIDXNOE. 

In  passing  on  a  motion  for  a  directed  ver- 
dict, disputes  in  the  evidence  and  disputed  in- 
ferences arising  from  the  evidence  are  for  the 
jury,  and  not  the  court 

2.  BVIDEROK  «=9591— Wbiobt. 

A  litigant  is  not  bound  by  the  unfavorable 
testimony  of  bis  own  witness. 

3.  Fbaud  ^=>64(3)— Jttbt  Questioh. 

Evidence  that  defendant  told  plaintiff  that 
a  motorcar  company  of  which  defendant  was 
vice  president  and  trustee  was  successful,  had 
declared  dividends,  and  that  its  growing  bud* 
ness  demanded  expansion,  etc.,  held  to  make  a 
jury  qnestioa  whether  defendant  made  false 
misrepresentations,  although  defendant  testified, 
as  a  witness  for  plaintiff,  that  his  knowledge 
was  confined  to  a  certain  brancli,  of  corpora- 
tion's business  whidi  had  always  been  success- 
ful. 

4.  Fbattd  «s>5S(l)  — Daxaobs  — SunroiBNCr 

or  BVIDXNOK. 

Evidence  that  a  corporation  had  mortgaged 
1^  property  shortly  before  plaintiff  invested  in 
its  stock,  that  it  never  paid  such  debt  and  soon 
became  instdvent  with  prospects  of  paying  only 
20  cents  on  $1,  heU  sufficient  to  sustain  a  Jury 
finding  that  stock  had  no  actual  value  when 
plaintiff  invested. 

6.  DxposmoNB  «=s»96  —  IimonuonoN  or 
Pabt. 
A  party  desiring  to  read  a  portion  of  a  dep- 
osition taken  by  the  adverse  party  may  do  so,  it 
he  reads  all  that  portion  relating  to  a  trans- 
actloo  which  is  separate  and  independent  from 
other  transactions  related  In  deposition. 

Department  2. 

Appeal  from  Superior  (3ourt,  King  Coun- 
ty ;  A.  W.  Frater,  Judge. 

Action  by  O.  W.  Harris  against  E.  K  Oer. 
linger  and  R.  Li.  Saunders.  £Yom  that  i)or- 
tlon  of  a  Judgment  directing  a  verdict  for  de- 
fendant Saunders,  the  plaintiff  appeals. 
Reversed  and  remanded. 
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S.  H.  Kelleran  and  E.  E.  Hess,  both  of 
Seattle,  for  appellant. 

Enrle  &  Stelnert  and  0.  H.  Winders,  all  of 
Seattle,  for  respondent.  < 

FULLEItTON,  J.  In  this  action  the  ap- 
pellant, Harris,  seeUs  to  recover  from  the  re- 
spondent Saunders  and  the  defendant  Ger- 
linger  the  sum  of  $3,200,  paid  by  him  for 
shares  of  the  capital  stock  of  a  corporation 
known  as  the  Gerllnger  Motorcar  Company. 

In  his  complaint  the  appellant  charges 
that  the  persons  named  conspired  together 
to  induce  him  to  purchase  the  stock  by  false- 
ly representing  the  business  condition  and  the 
financial  condition  of  the  corporation  named. 
He  charges  that  they  represented  to  him  that 
the  corporation  was  engaged  in  the  manufac- 
ture of  a  track  called  by  the  trade  name  of 
"Gersix" ;  that  the  truck  bad  been  thoroughly 
tested;  that  It  had  an  established  reputa- 
tion; had  proven  satisfactory  to  the  trade; 
and  that  the  output  of  the  factory  was  meet- 
ing with  a  ready  sale.  He  further  charged 
that  the  defendants  represented  that  they 
were  officers  and  stockholders  of  the  corpo- 
ration, and  had  paid  to  the  corporation  the 
par  value  of  their  stockholdings  in  cash, 
that  they  were  familiar  with  the  financial 
condition  of  the  corporation,  that  it  was 
absolutely  and  completely  solvent  and  in 
a  flourishing  condition,  and  that  during  the 
two  years  immediately  preceding  it  had  paid 
annual  dividends  to  its  stockholders  of  12 
per  cent;  and  promised  that  if  he  bought 
capital  stock  of  the  corporation  and  within 
90  days  became  dissatisfied  tliey  would  re- 
fund to  him,  the  money  invested,  and  that 
to  give  their  promise  the  semblance  of  good 
faith  they  caused  a  similar  promise  in  writ- 
ing to  be  made  by  the  corporation,  al- 
though they  well  knew  that  such  a  prom- 
ise could  not  be  enforced  in  law.  He  fur- 
ther charges  that,  relying  on  the  good 
faith  of  the  representations,  he  invested 
$3,500  In  the  capital  stock  of  the  corporation 
and  received  the  written  promise  of  the  cor- 
poration to  refund  the  money  invested 
xvitbln  90  days  in  case  he  should  become  dis- 
satisfied with  his  investment.  He  then 
charges  the  falsity  of  the  representations, 
averring  specifically  that  the  truck  the  cor- 
poration was  engaged  In  manufacturing  was 
not  a  product  of  established  reputation  and 
had  not  proven  satisfactory  to  the  trade; 
that  the  corporation  was  not  then  in  a  flour- 
ishing condition  nor  solvent,  but  was  in  fact 
insolvent ;  that  it  had  not  paid  12  per  cent, 
dividends  on  its  capital  stock  annually  dur- 
ing the  preceding  two  years,  nor  any  divi- 
dends thereon;  and  that  the  respondent 
Saunders,  instead  of  paying  cash  at  the  par 
value  for  bis  stock,  did  not  pay  anything  for 
such  stock.  He  further  alleged  that  he  dis- 
covered the  falsity  of  the  representations 
within  the  00-day  period  and  made  demand 


ffor  thcf  return  of  the  money  Invested:  that 
I  $300  thereof,  and  no  more,  had  been  returned 
to  him;  that  the  corporation  bad  been  ad- 
Judged  insolvent,  and  at  the  time  of  the  fil- 
ing of  the  complaint  was  in  the  hands  of  a 
receiver. 

The  defendant  Saunders  answered  sepa- 
rately. He  denied  generally  all  of  the  al- 
legations of  the  complaint,  save  the  allega- 
tions that  the  appellant  purchased  certain 
of  the  capital  stock  of  the  corporation 
named ;  that  the  corporation  had  given  its 
obligation  to  repurchase  the  stock  at  the 
end  of  00  days;  that  the  corporation  was 
then  in  the  hands  of  a  receiver;  and  that 
but  $300  of  the  appellant's  investment  had 
been  returned  to  him.  The  defendant  Ger- 
llnger also  appeared  and  answered,  bnt 
prior  to  the  trial  withdrew  his  appearance 
and    default    was    entered     against    him. 

On  the  issues  framed  a  trial  was  entered 
upon  by  the  court,  sitting  with  a  Jnry.  At 
the  conclusion  of  the  appellant's  evidence  a 
challenge  to  its  sufficiency  was  Interposed 
by  the  respondent  and  sustained  by  the  court. 
The  court  thereupon  charged  the  Jury  to 
return  a  verdict  In  favor  of  the  respond- 
ent Saunders  and  against  the  defendant  Ger- 
llnger. This  was  done  and  a  Judgment  en- 
tered according^.  This  appeal  Is  from 
that  part  of  the  Judgment  in  favor  of  the 
respondent  Saunders. 

[1,2]  The  appellant's  assignments  of  er- 
ror question  the  correctness  of  the  order  of 
the  trial  Judge  sustaining  the  challenge  to 
the  sufficiency  of  the  evidence.  In  deter^ 
mining  the  question  It  must  be  kept  in  mind 
that  the  Judge  was  not  the  trier  of  the  facts. 
The  complaint  stated  a  cause  of  action,  and 
the  appellant  was  entitled  to  recover  if  his 
evidence  proved  the  substance  of  his  cause 
of  action.  The  action  was  one  of  legal  cog- 
nizance, being  tried  by  the  Jnry  as  such. 
The  trial  Judge  therefore  was  warranted  in 
sustaining  a  challenge  to  the  sufficiency  of 
the  evidence  only  if  there  was  no  substan- 
tial evidence  on  the  part  of  the  appellant 
tending  to  support  the  material  issues.  Dis- 
putes in  the  evidence  and  disputed  infer- 
ences arising  from  the  evidence  were  for 
the  Jury  to  determine,  not  the  trial  Judge. 
It  must  be  remembered  also  that  in  passing 
upon  this  question  the  appellant  was  en-  ■ 
titled  to  have  considered,  where  the  evidence  ' 
is  contradictory,  or  where  favorable  or  nn-  • 
favorable  inferences  can  be  drawn  from  the 
evidence,  that  part  of  the  evidence  most  fa- 
vorable to  his  contention.  It  is  not  the  rule ' 
that  a  litigant  is  bound  by  the  unfavorable 
testimony  of  a  witness,  even  though  that 
witness  may  be  one  he  himself  produces; 
that  is  to  say,  if  a  plaiotiff  produces  evi- 
dence tending  to  support  his  allegations  and 
then  introduces  a  witness  who  contradicts 
his  former  evidence,  he  may  still  go  to  the 
Jury  on  the  question,  as  the  contrary  rule 
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would  always  place  bitn  at  the  mercy  of  a 
designing  witness. 

[3]  The  testimony  as  we  view  It,  tested 
In  the  light  of  the  foregoing  principles,  war- 
ranted the  Jury  In  finding  the  following 
fucts:  The  Gerllnger  Motorcar  C!ompany 
vras  an  Oregon  corporation,  organized  in 
1910,  with  a  capital  stock  of  ?50,000.  The 
stock  was  issued  principally  to  the  defend- 
ant Gerlinger,  who,  so  far  as  appears  from 
the  books  of  the  corporation,  gave  no  con- 
sideration therefor.  The  corporation  first  be- 
San  business  at  Portland,  Or.,  selling  motor 
passenger  cars  and  motor  trucks  of  other  man- 
ufacture. In  1913,  or  earlier.  It  opened  a 
branch  business  at  Seattle,  Wash.,  of  which 
the  respondent  Saunders  was  later  appointed 
iocal  manager,  receiving  for  his  services 
a  small  salary  and  commissions  on  the 
motor  cars  and  trucks  sold  by  him. 
.After  he  had  been  manager  for  some 
months,  be  was  presented  by  Gerlinger  vith 
diares  of  the  capital  stock  of  the  corpora- 
tion of  the  par  value  of  $500,  and  shortly 
thereafter  elected  a  trustee  and  vice  presi- 
dent of  the  corporation.  In  the  early  part 
of  1916,  be  \yas  given  by  Gerlinger  addi- 
tional stock  of  the  par  value  of  $4,500,  mak- 
ing his  holdings  $5,000.  This  stock  was 
given  him  to  Induce  him  to  remain  with  the 
corporation,  whose  service  he  then  contem- 
plated leaving. 

The  corporation  bad  manufactured  a  few 
trucks  at  Portland,  which  it  called  the  Ger- 
slx  truck,  and  in  March  or  April  of  1916 
opened  a  factory  at  Tacoma,  Wash.,  to  en- 
ter into  their  manufacture  on  a  more  ex- 
tensive scale.  At  this  time  the  capital  stock 
of  the  corporation  was  Increased  from 
$50,000  to  $100,000. 

The  appellant  is  a  dvll  engineer  and 
draughtsman  by  profession,  and  his  princi- 
pal occupation  has  been  along  those  lines. 
In  July,  1916,  being  desirous  of  making  an 
investment  in  an  established  business,  be  in- 
quired of  one  Algase  for  such  an  opportu- 
nity, and  was  referred  to  the  respondent 
Saunders.  He  visited  Saunders  and  stated 
to  him  his  desires,  and  was  advised  by  him 
to  Invest  In  the  capital  stock  of  the  Ger- 
linger Motorcar  Company.  As  an  induce- 
ment for  him  to  purchase,  the  respondent 
stated  to  him  that  the  company  was  in  a 
flourishing  condition  and  wanted  to  expand ; 
that  the  company  was  manufacturing  a 
truck  known  as  the  Gersix;  that  it  had 
proved  a  great  success,  and  that  it  could 
not  supply  the  trucks  it  had  a  market  for; 
that  it  had  recently  established  a  factory  at 
Tacoma  for  the  manufacture  of  trucks  on 
a  large  scale  and  was  anxious  to  expand 
its  business,  being  desirous  of  establishing 
agencies  in  the  eastern  part  of  the  state. 
He  further  sold  that  the  company  bad  paid 
12  per  cent,  dividends  on  its  capital  stock 
<annnaLy  foe  tne  last  two  years,  and  that  if 
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he  invested  in  the  company's  stock  and  was 
dissatisfied  at  the  end  of  three  months  the 
stock  would  be  takei  off  his  hands  at  the 
price  he  paid  for  it.  The  appellant  then 
left  Saunders,  saying  to  him  that  be  would 
see  him  later.  Later  on  he  again  visited  the 
rei^ondent  and  expressed  a  desire  to  in- 
vestigate further.  At  this  time  the  respond- 
ent insisted  that  he  make  a  deposit,  where- 
upon be  gave  the  respondent  his  check  for 
$500,  payable  to  the  order  of  the  corpora- 
tion. This  check  was  indorsed  by  the 
cashier  of  the  corporation  and  later  cashed. 
A  few  days  subsequent  the  respondent  took 
the  appellant  to  Tacoma  in  his  private  car. 
On  the  way  over,  the  affairs  of  the  company 
were  again  discussed,  the  respondent  tell- 
ing the  appellant  that  he  had  $5,000  In  the 
stock  of  the  company,  but  did  not  tell  him 
bow  he  had  obtained  It.  At  Tacoma  the  ap- 
pellant met  Gerlinger  for  the  first  time.  He 
was  shown  over  the  plant,  and  the  condi- 
tion of  the  company  was  again  gone  over; 
Gerlinger  repeating  in  Saunders'  presence 
the  representations  previously  made  to  him 
by  Saunders.  The  question  of  the  return 
of  the  investment  to  the  appellant  was  al- 
so brought  up,  whereupon  both  Gerlinger 
and  the  respondent  assured  him  that  it 
would  be  returned  If  he  was  dissatisfied  at 
the  end  of  90  days,  and  the  written  assur- 
ance of  the  corporation  to  that  eCFect  was 
given  him.  A  few  days  later  the  appellant, 
relying,  as  he  testifies,  upon  these  represen- 
tations, purchased  stock  of  the  company  at 
Its  par  value  to  the  amount  of  $3,500.  At 
the  end  of  90  days  he  expressed  his  dissatis- 
faction to  Saunders,  and  asked  for  his 
money  back.  Saunders  urged  him  to  stay 
with  the  company.  He  again  repeated  his 
demand  from  time  to  time  thereafter,  but 
was  put  off  with  the  promise  that  the  mat- 
ter would  be  adjusted.  Finally,  at  his  ur- 
gent request  Saunders  gave  him  a  check  for 
$300,  bat  nothing  more  was  paid  on  the  de- 
mand. 

During  all  these  times  Gerlinger  was  presi- 
dent, manager,  and  a  member  of  the  board 
of  trustees  of  the  corporation.  Saunders 
was  vice  president  and  a  member  of  the 
board  of  trustees.  Subsequent  thereto 
Saunders  withdrew  from  the  company,  pur- 
chasing its  interests  in  the  Gersix  truck 
and  engaging  In  its  manufacture  through 
another  corporation  at  Seattle. 

The  evidence  showed  that  the  corpora- 
tion was  in  straitened  circumstances,  if 
not  insolvent,  at  the  time  the  representa- 
tions recited  were  made  to  the  appellant. 
In  May,  1916,  the  corporation  borrowed 
$10,000,  from  a  bank  at  Tacoma  on  the  in- 
dorsement of  Gerlinger  and  one  Outcalt, 
mortgaging  its  real  and  personal  property 
to  secure  the  indorsers.  This  obligation  re- 
mained outstanding  until  after  the  corpora- 
tion was  adjudged  Insolvent  in  June,  1917. 
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The  recelTer  appohited  to  th«  bankruptcy 
proceedings  testified  that  the  books  of  the 
corporation  showed  that  no  dividends  had 
ever  been  paid  on  the  stock  of  the  coriiora- 
tlon,  unless  what  "Gerllnger  took  out"  of 
the  receipts  of  the  corporation  might  be 
called  a  dividend.  He  further  testified  that 
the  assets  In  his  bands  would  not  pay  to 
exceed  20  per  cent,  of  the  todebtedness  of 
the  company. 

It  seems  to  us  dear  there  was  here  suf- 
ficient evidence  that  the  appellant  had  been 
Induced  to  purchase  the  stock  In  question 
by  false  representations  to  make  the  ques- 
tion one  for  the  Jury.  There  is  evidence  al- 
so that  the  representations  were  the  induc- 
ing cause  of  the  purchase  of  the  stock. 
This  being  true,  the  respondent  is  answer- 
able for  the  consequences.  It  is  true  he 
was  called  as  a  witness  by  the  appellant, 
and  to  the  course  of  his  examination  testified 
that  the  Seattle  branch  of  the  corporation's 
bnstoess  was  the  only  branch  of  which  he 
had  knowledge,  and  that  the  bustoess  of  this 
branch  bad  always  been  profitable,  and  that 
he  had  no  knowledge  of  the  financial  condi- 
tion of  the  corporation  otherwise.  But 
these  facts.  If  accepted  as  true,  will  hardly  ex- 
cuse him.  He  was  vice  president  and  a  mem- 
ber of  the  board  of  trustees  of  the  corpora- 
tion, and  is  chargeable  as  if  he  had  knowl- 
edge of  Its  condition.  Promoters,  officers,  and 
directors  of  corporations,  putting  forth  false 
statements  concerning  the  condition  of  their 
corporation,  are  as  much  bound  to  refrato 
from  stating  as  true  what  tbey  do  not  know 
to  be  true  as  from  stating  to  be  true  what 
they  know  to  be  false. 

[4]  But  perhaps  the  principal  contention  Is 
that  there  was  no  proof  of  damages.  The 
respondent  cites  the  cases  from  this  court 
holding  that  the  measure  of  damages  to  ac- 
tions for  deceit  or  breach  of  warranty,  in 
sales  of  real  or  personal  property,  is  the  dif- 
ference between  the  actual  value  of  the  prop- 
erty at  the  time  of  the  sale  and  what  Its 
value  would  have  been  If  the  representations 
made  had  been  true,  and  argues  that  there 
Is  no  evidence  to  the  record  of  the  actual 
value  of  these  shares  of  stock  at  the  time  of 
appellant's  purchase.  But  it  seems  to  us 
there  was  substantial  evidence  to  this  re- 
spect. It  was  shown  that  Just  prior  to  the 
sale  of  the  stock  to  the  appellant  the  corpo- 
ration was  without  ready  money;  that  in 
order  to  procure  credit  it  was  compelled  to 
pledge  its  real  and  personal  property  to  se- 
cure a  loan ;  that  it  met  with  no  sudden  revers- 
es carrytog  unexpected  losses;  that  It  never 
redeemed  the  property  from  such  pledge, 
and  was  adjudged  tosolvent  while  the  ob- 
ligation was  outstanding.  Plainly  there 
were  facts  shown  from  which  the  Jury 
could  well  have  found  that  the  stock  of  the 
corporation  then  bad  no  actual  value.  That 
a  corporation  may  borrow  money  to  be  used 


to  the  conduct  of  its'  business  is,  of  course, 
not  necessarily  evidence  of  Insolvency,  nor 
Is  the  fact  that  it  may  pledge  its  securities 
for  such  a  loan  snch  evidence,  but  when  it 
pledges  Its  entire  plant  for  a  loan,  nominal 
when  compared  with  Its  capital  sto<^,  and 
without  suffering  extraordinary  losses  or 
misfortune  of  any  ktod  other  than  its  toabQ- 
ity  to  conduct  Its  bustoess  successfully,  and  is 
adjudged  tosolvent  before  it  redeems  its 
pledge,  the  facts  are  very  iiersuasive  of  to- 
solvency  at  the  time  the  pledge  was  mad& 
[I]  Stooe  the  cause  must  be  remanded  for 
trial,  another  question  must  be  noticed. 
Prior  to  the  trial  a  deposition  bad  been  tak- 
en on  behalf  of  the  defendants.  At  the  trial 
the  appellant,  the  adverse  party,  offered  por- 
tions of  the  deposition  as  evidence  to  his 
behalf.  Objection  was  made  and  sustained 
to  the  offer  because  all  of  the  deposition  was 
not  tendered.  As  to  what  Is  the  proper  rule 
under  such  circumstances  the  authorities 
are  not  uniform.  We  believe,  however,  the 
better  rule  to  be  that  portions  of  a  deposi- 
tion may  be  read  to  evidence  when  the  por- 
tion relates  to  a  transaction  separate  from 
and  todependent  of  other  transactions  re- 
lated to  the  deposition.  AH  that  relates  to 
the  particular  transaction  must  be  read,  but 
there  Is  no  necessity  that  matters  foreign  to 
it  be  proffered  or  read.  The  prtodple  is 
well  stated  to  the  case  of  Bank  y.  Elevator 
Co.,  11  N.  D.  280,  91  N.  W.  436,  where  the 
foUowtog  language  was  used: 

"Error  la  also  assigned  on  the  court's  mliog 
denying  the  defendant  the  privilege  of  Introdnc- 
tog  certain  questiong  and  answers  which  were 
contained  in  the  deposition  of  W.  E.  Ditmer, 
which  bad  been  taken  on  behalf  of  the  plaintiff 
and  used  on  a  former  triaL  The  record  show* 
that  counsel  for  defendant  announced  that  be 
intended  to  read  but  a  portion  of  the  deposition. 
Connsel  for  plaintiff  objected  unless  the  entire 
deposition  wag  offered.  The  abstract  shows  the 
following  ruling:  *The  court  permits  counsel  to 
read  from  such  deposition  snch  parts  thereof  as 
are  relevant,  and  relate  to  any  distinct  trans- 
action or  transactions  connected  with  the  snl>- 
ject-matter  under  controversy  In  this  action,  anil 
requires  him  to  read  all  of  the  evidence  pertain- 
ing to  such  transaction;  leaving  it  to  the  dis- 
cretion of  the  other  party  to  offer  the  remainder 
of  the  deposition  if  he  so  desires.'  In  this  rul- 
ing we  find  no  error.  It  is  true  the  defendant 
was  authorized,  under  the  statute,  to  read  tho 
deposition  in  evidence.  Section  5682,  Rev. 
Codes.  But  its  statutory  right  did  not  extend 
to  reading  mere  excerpts  and  isolated  parts 
thereof.  It  Is  well  settled  that  it  is  within 
the  discretion  of  the  trial  judge  to  require  an 
entire  deposition  to  be  read.  The  aathoritios 
tmiformly  hold,  we  believe,  that,  when  a  por- 
tion of  a  deposition  is  permitted  to  be  read  re- 
lating to  a,  separate  transaction,  all  the  evi- 
dence that  is  competent  and  pertinent  to  the 
subject  must  be  introduced.  A  part  of  the  dep- 
osition cannot  be  read,  and  a  part  omitted,  at 
the  option  of  the  party  offering  it.  All  that  is 
competent   and   perttoent   to   the   transaction 
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should  be  read,  or  none.  Kilboume  t.  Jenning:8, 
40  Iowa,  473 ;  Bank  t.  Rhutaaell,  67  Iowa,  316, 
25  N.  W.  261 ;  Prewitt  v.  Martin,  69  Mo.  326 ; 
Bank  t.  McSpedon,  15  Wis.  628;  Schwartz  v. 
Brunswick,  73  Mo.  256;  Grant  v.  Pendery,  16 
Kan.  236;  Lanahan  t.  Lawton,  50  N.  J.  Eq. 
276,  23  All.  476;  Scott  v.  Wagon  Works,  48 
Ind.  76;  6  Bnc.  PI.  &  Prac.  586,  and  cases 
«ited.  The  order  made  by  the  trial  court  was 
strictly  within  the  above  rule,  and  deprived  the 
defendant  of  no  right  to  whidi  it  was  entitled." 

We  conclude  tbat  tbe  trial  Jadge  was  in 
«rror  in  sustaining  tbe  challenge  to  the  suf- 
ficiency of  the  evidence. 

The  Judgment  is  reversed  as  to  the  part 
appealed  from,  and  the  cause  remanded  for 
trial. 

HOLCOMB,  C.  J^  and  PABKEB  and 
MOUNT,  JJ.,  concur. 


a08  Wash,  a) 

STATE  T.  SWARTZ.    (No.  16123.) 

{Supreme  Court  of  Washington.    July  30, 1919.) 

1.  Gbiminal    Law    «s>1032(6)  —  Inoictiixnt 

AND  InFOBUATION— DBFECTS— FiBST  ATTACK 

OR  Appeal. 
Tbe  general  rule  tbat  information  or  indict- 
ment can  be  attacked  for  first  time  on  appeal 
on  the  ground  tbat  it  does  not  charge  facts  suf- 
ficient to  constitute  an  offense  does  not  apply 
to  objection  that  it  does  not  substantially  con- 
form to  requirements  of  Code,  or  that  more  than 
one  crime  is  charged,  or  that  information  con- 
tains matter  which  if  true  would  constitute  a 
legal  defense  or  bar  to  the  action. 

2l  CBDaRAi,  Law  «=>1032(6,  6)— Apfbai/— In- 
VORMATION— First  Attack  on  Apfxai,. 
Assignment  attacking  for  first  time  on  ap- 
peal, information  as  duplicitous  in  charging 
more  than  one  crime,. and  as  too  uncertain  as  to 
which  crime  was  intended  to  be  charged,  will 
not  be  considered. 

S.  HouicinB    4=9214(1)  — BTTOERCE  —  DTina 

DXOLlAKATION— Abortkw. 
In  prosecution  for  manslaughter,  committed 
in  performing  abortion,  statement  of  deceased, 
taken  in  writing  by  physician  during  evening 
of  her  death,  that  she  had  consulted  defendant 
while  pregnant,  that  defendant  had  used  a  cathe- 
ter, and  that  she  bad  thereafter  felt  pretty  sick, 
keld  admissible,  with  proper  foundation,  as  dy- 
ing declaration. 

4.  HomciDE    «=»214(3)  —  EviPENCB  —  Dtirq 
Declabation— Acts  or  Anotheb  thar  Db- 

ISRUART. 

In  prosecution  for  manslaughter,  committed 
in  performing  abortion  upon  deceased,  statement 
of  deceased  as  to  ber  calling  up  a  physician  oth- 
er than  defendant,  and  as  to  what  such  physi- 
cian did,  was  inadmissible  as  dying  declaration ; 
relating  to  acts  of  another  than  accused,  with 
whom  accused  was  in  no  way  connected,  and 
forming  no  part  of  res  gestse. 
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6.  Homicide  «=»390,  838(1)— Review— Hasm- 
LESS  Ebbor. 
In  prosecution  for  manslaughter,  committed 
in  performing  abortion  upon  deceased,  that  writ- 
ing introduced  in  evidence  as  dying  declaration 
contained  statement  that  deceased  had  called 
up  a  physician  other  than  defendant,  who  had 
given  her  a  douche,  was  not  presumptively  prej- 
udicial, and  did  not  alone  constitute  reversible 
error. 

6.  HoinciDE  4=9214(2)  —  EviOERCB  —  Dyiro 
Declabations. 

Dying  declarations  are  statements  of  ma- 
terial facts  concerning  the  cause  and  circum- 
stances of  the  homicide,  and  are  restricted  to 
the  act  of  killing  and  to  the  circumstances  at- 
tending it,  and  form  part  of  the  res  gestae. 

7.  Homicide  «=»216(4)— Dtiro  Declarations 
—Opinions. 

Facts,  and  not  conclusions,  opinions,  or  in- 
ferences, are  admissible  as  dying  declarations. 

&  Homicide  «=3216(1)— Dtiro  Declabation 
—Evidence— DECI.ABATI0R8. 
In  prosecution  for  manslaughter,  committed 
In  performing  abortion,  evidence  as  to  deceased's 
dying  statement  that  she  had  heard  defendant 
tell  a  physician  over  the  telephone  what  she 
(defendant)  had  done,  held  admissible  as  state- 
ment of  an  admission  or  dedaraticm  of  defend- 
ant. 

9.  Crimiral  Law  4=>486(1)— Expert  Testi- 
uont—Abobtior— Cause  of  Death. 

In  prosecution  for  manslaughter,  committed 
in  performing  abortion,  testimony  of  physicians 
as  expert  witnesses,  in  answer  to  questions 
which  fairly  summarized  the  facts  which  the 
state's  evidence  tended  to  prove,  that  death  was 
due  to  use  of  catheter,  was  proper,  though  ques- 
tion embodied  fact  that  catheter  was  used. 

10.  HOKIOIDB  4=9267— Dtino  Dbclaratior— 
Sionatubb  or  DBOBASsn  —  Bzhibitior  vo 
Jtot. 

Defendant  was  entitled  to  have  proven  sig- 
nature of  deceased  to  dying  dedaration  exhibited 
to  Jury,  where  signature  waa  on  a  sheet  of  paper 
separate  and  apart  from  declaration  itself,  and 
could  not  in  any  wise  confuse  Jury. 

11.  Homicide  4=3819  — New  Tbial  — Newlt 
DiBcovBBED  Evidence— Abobtion. 

In  prosecution  for  manslaughter,  committed 
in  performing  abortion,  which  deceased  in  dying 
declaration  had  stated  waa  performed  at  sani- 
tarium, newly  discovered  evidence  tending  to 
prove  that  mother  of  deceased  had  given  false 
testimony  at  the  trial  in  testifying  that  she  had 
no  Imowledge  that  deceased  had  gone  to  the 
sanitarium,  and  that  she  was  in  good  health 
prior  thereto,  and  tending  to  prove  that  no  abor- 
tion was  performed  by  accused  at  the  sanitari- 
um, Md  to  have  entitled  accused  to  new  trial. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;   David  W.  Hum,  Judge. 

Mary  Swartx  was  convicted  of  manslaugh- 
ter, and  She  appeals.  Reversed  and  re- 
manded. 
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W.  C.  Donovan,  Geo.  H.  Armltage,  Robert- 
son &  Miller,  and  Turner,  Nuzum  &  Nuzum, 
all  of  Spokane,  for  appellant. 

John  B.  White,  H.  G.  Klnzel,  and  Fred  J. 
Cunninghani,  all  of  Spokane,  for  the  State. 

HOLCOMB,  C.  J.  Defendant  was  found 
guilty  of  manslaughter  under  an  Information 
charging  that,  through  the  performing  of  an 
abortion  not  necessary  to  the  preservation 
of  the  life  of  the  child  or  of  the  pregnant 
woman,  she  caused  the  death  of  the  patient. 
Defendant  unsuccessfully  interposed  a  motion 
for  new  trial,  and  from  judgment  upon  the 
verdict  she  appeals. 

[1,2]  After  the  appeal  was  perfected,  and 
just  prior  to  the  submission  of  the  appeal  in 
this  court,  Messrs.  Turner,  Nuzum  &  Nuzum, 
new  counsel  for  appellant,  who  bad  not  par- 
ticipated In  the  trial  or  proceedings  thereto- 
fore, filed  an  application  asking  leave  to  as- 
sign as  a  new  ground  of  error  not  assigned 
in  the  original  assignments  of  error  by  appel- 
lant that  the  court  below  erred  In  overruling 
the  demurrer  of  appellant  to  the  information. 
The  ruling  upon  this  matter  was  reserved  un- 
til consideration  of  the  case  upon  the  merits, 
and  respondent  was  given  an  opportunity  and 
time  to  furnish  a  memorandum  of  authorities 
in  resistance  of  the  application  and  as  to  the 
question  of  the  sufficiency  of  the  Information. 
However,  we  do  not  find  anywhere  In  the  rec- 
ord any  demurrer  to  the  Information  in  the 
court  below,  nor  any  order  of  the  court  be- 
low overruling  a  demurrer.  While  It  is  gen- 
erally accepted  that  an  Information  or  indict- 
ment may  be  attacked  for  the  first  time  on 
appeal  on  the  ground  that  it  does  not  charge 
any  facts  sufficient  to  constitute  a  crime,  that 
rule  does  not  apply  to  an  objection  to  an  in- 
formation upon  the  ground  that  it  does  not 
substantially  conform  to  the  requirements  of 
the  Code,  or  that  more  than  one  crime  is 
charged,  or  that  tlie  information  contains 
matter  which,  if  true,  would  constitute  a  le- 
gal defense  or  bar  to  the  action.  The  attack 
upon  this  attempted  new  assignment  of  error 
is  upon  the  ground  that  the  Information  Is 
dupUcltous  In. charging  more  than  one  crime, 
and  is  too  uncertain  as  to  which  crime  was 
intended  to  be  ctiarged  to  satisfy  the  require- 
ments of  the  law.  For  the  above  reasons  we 
conclude  that  we  cannot  consider  this  at- 
tempted new  assignment  of  error. 

The  evidence  Is  In  sharp  conflict.  In  her 
defense  appellant  Introduced  evidence  that 
about  November  1,  1917,  a  man  unknown  to 
her  called  at  her  office  and  requested  treat- 
ment for  a  girl  who  was  In  trouble ;  that  she 
declined,  and  a  day  or  so  later  he  returned 
with  Fay  Hamilton,  whom  he  introduced  as 
his  niece,  but  he  was  ordered  from  the  office, 
but  returned  alone  the  following  morning  In 
quest  of  advice  as  to  a  private  sanitarium  In 
which  to  place  his  niece.  Among  the  places 
mentioned  was  that  of  Mrs.  Williams,  located 
near  appellant's  residence.    At  8  p.  dl,  Fri- 


day, November  9,  1017,  Mrs.  Williams  re- 
quested appellant  to  stop  in  at  the  sanitarium 
on  her  way  home.  Appellant  arrived  at  the 
hospital  about  S:20  p.  m.,  and  was  taken  to  a 
room  In  which  were  Fay  Hamilton,  Mrs. 
Flora  Hamilton  (the  girl's  moUier),  Mrs. 
Hindes,  and  Mrs.  Williams.  The  girl's  moth- 
er at  that  time  informed  appellant  that  the 
daughter  was  wayward;  that  she  had  told  her 
mother  that  she  had  been  operated  on  by  a 
soldier,  that  she  had  operated  on  herself,  that 
a  certain  physician  had  given  her  pills,  and 
that  she  had  been  taking  turpentine.  Appel- 
lant made  no  examination  of  the  girl,  nor  did 
she  treat  o^  prescribe  for  her  in  any  manner, 
remaining  only  about  15  minutes  at  the  san- 
itarium. 

The  girl's  mother  testified  that  she  did  not 
know  until  Sunday  afternoon,  November  lltli, 
that  her  daughter  was  in  the  sanitarium,  and 
the  next  morning,  November  12th,  she  took 
her  daughter  home;  that  appellant  was  not 
at  the  sanitarium,  and  that  she  saw  no  one 
but  the  nurse ;  that  she  never  conversed  with 
appellant  nor  saw  appellant  to  know  her  be- 
fore tbe  trial ;  and  that  she  (the  nlother)  was 
at  the  sanitarium  only  on  the  evening  of  No- 
vember 11th  and  the  morning  of  November 
12th. 

There  was  evidence  that  when  the  girl  was 
brought  to  the  sanitarium  on  Friday  evening 
by  her  mother  and  Mrs.  Hindes  she  was 
"flowing" ;  that  no  medldne  was  administer- 
ed; that,  when  on  Sunday  the  mother  made 
telephonic  Inquiry  as  to  the  condition  of  her 
daughter,  the  calling  of  a  physician  was  ad- 
vised. Dr.  Loffler  called  between  6  and  7  p. 
m.,  Sunday,  and  curetted  the  patient's  uterui. 
He  also  attended  her  a  few  days  following  at 
her  home.  Sunday  evening,  November  18tb, 
Dr.  Sutherland  was  called  to  the  girl's  home, 
where  he  wrote  what  was  ofTered  In  evidence 
as  the  dying  declaration  of  Fay  Hamilton. 
The  girl  died  that  night 

Appellant  assigns  as  error  the  admission  in 
evidence  of  the  dying  declaration,  the  admit- 
ted portion  of  which  is  as  follows: 

"I  went  to  Dr.  Swartz  first  She  oaed  a 
catheter.  This  was  out  at  the  nurse's  place  oa 
Broadway  and  Elm.  I  stayed  there  from  Fri- 
day night  till  Monday.  Called  Dr.  Loffler  up 
Sunday  night  and  he  used  a  douche.  He  pot 
some  stuff  in  my  arm.  He  gave  me  an  an«i- 
thetlc.  He  told  me  he  was  going  to  give  me  • 
douche.  I  don't  know  what  was  done.  I  was 
all  right  when  I  went  to  Dr.  Swartz,  and  I 
knew  I  yria  pregnant  about  four  months  and 
asked  lier  to  get  rid  of  It  I  felt  pretty  Aek 
when  they  brought  me  home  on  Monday. '  I 
bad  a  chlU  on  Sunday  night  Dr.  Swarti  knew 
^  what  she  was  doing,  t  heard  Dr.  Swartz  tell 
Dr.  Loffler  over  the  phone  what  she  had  done." 

[S-J]  The  proper  foundation  having  been 
laid,  this  declaration  was  clearly  admissible, 
with  certain  exceptions.  The  statements, 
"Called  Dr.  Loffler  up  Sunday  night  and  he 
used  a  douche.  -  fie  pot  some  stuff  in  my  arm. 
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He  gave  m&  an  afkesthetlc.  He  told  me  be 
was  goiqg  to  give  we  a  douche.  I  don't  kpow 
what  was  done"— all  clearly  relate  to  the 
acts  of  another  than  the  accused,  with  whom 
she  was  In  no  way  connected,  form  no  part 
of  the  res  ge^tfp,  or  decIarationB  as  to  the 
acts  and  conduct  of  the  accused,  and  were 
clearly  Improper.  They  should  have  -  been 
9lxlcken.  We  cannot  consider  them  as  hav- 
ing'been  presumptively  prejudicial  to  the  ap' 
pellant,  and  would  not  reverse  the  Judgment 
upon  the  admission  of  them  alone.  Upon  a 
new  trial,  however,  the  above  portion  should 
be  excluded. 

[I]  "Dying  declarations  are  statements  of 
material  facts  concerning  the  cause  and 
circumstances  of  the  homicide.  *  •  •  They 
are  restricted  to  the  act  of  killing  and  to  the 
circumstances  attending  it,  and  form  part  of 
the  res  gestee.  When  they  relate  to  former 
and  distinct  transactions,  and  embrace  facts 
or  circumstances  not  immediately  connected 
with  the  declarant's  death,  they  are  inadmis- 
sible." State  V.  Baldwin,  79  Iowa,  714,  46  N. 
W.  297. 

[7]  Facts,  and  not  conclusions,  opinions,  or 
inferences,  are  admissible  as  dying  declara- 
tions, just  as  in  nonexpert  testimony  of  a 
living  witness,  and  more  particularly  so  be- 
cause the  deceased  cannot  be  observed,  or 
subjected  to  cross-examination.  Montgomery 
V.  State,  30  Ind.  338.  41  Am.  Rep.  815;  State 
V.  Center,  35  Vt  378;  State  v.  Eddon,  3 
Wash.  292,  36  Pac.  139;  1  Greenleaf,  EM- 
denee,  S  156. 

Tested  by,  these  rules,  the  declarations 
properly  admissible  are: 

"I  went  to  Dr.  Swartz  first.  She  used  a 
catheter.  This  was  out  at  the  nurse's  place  on 
Broadway  and  Ehn.  '  I  stayed  there  from  Fri- 
day night  till  Monday.  I  was  all  right  when  I 
■went  to  Dr.  Swartz,  and  I  knew  I  was  pregnant 
about  four  months  and  asked  her  to  get  rid  of 
It,  I  felt  pretty  sick  when  they  brought  me 
home  on  Monday.  I  had  a  chill  on  Sunday 
night.  I  heard  Dr.  Swartz  tell  Dr.  Loffler  over 
the  phone  what  she  had  done." 

[8]  This  last  statement  being  admissible, 
not  as  a  part  of  the  res  gestee,  properly,  but 
as  a  statement  of  on  admission  or  declaration 
by  the  accused,  which  would  be  proper  evi- 
dence on  the  part  of  a  witness  thereto  on  the 
stand  in  and  connected  with  her  acts.  Al- 
though the  statements  of  deceased  were  made 
approximately  nine  days  subsequent  to  the 
time  she  entered  the  hospital,  and  in  a  sense 
are  recitals  of  a  past  event,  they  but  describe 
links  in  the  chain  of  criminal  conduct  which 
was  not  complete  until  her  death  was  accomi 
pllsbed  by  reason  of  the  Illegal  operation.  Her 
statement  that  "I  felt  pretty  sick  when  they 
brought  me  home  on  Monday;  I  had  a  chill 
on  Sunday  night,  •  •  •"  tends  to  show  that 
the  operation  described  by  her  had  been  per- 
formed. 

Appellant  also  complains  of  rulings  of  the 
court  on  certain  questions  put  to  Drs.  Suther- 
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land  and'  Epplen  and  the  answers  given  by 
them  as  experts.  Dr.  Sutherland  was  per- 
mitted to  testify  over  objection  that,  taking 
into  consideration  the  conversation  he  had 
with  Fay  Hamilton  and  which  he  reduced  to 
writing,  and  from  what  he  observed  at  the 
autopsy,  the  immediate  cause  of  the  girl's 
death  was  blood  poison,  or  septiceemia,  the 
ip^sqlt  of  a  criminal  abortion.  The  word, 
'.^criminal"  was  stricken  from  th»  answer. 
He  further  testified  that,  in  his  opinicm,  tak- 
ing the  matter  of  the  dying  declaration  and 
what  he  observed  at  the  autopsy,  as  well  as 
the  conversation  had  with  deceased  when  she 
was  making  the  dying  declaration,  the  prox- 
imate cause  of  the  contracting  of  the  blood 
poison  was  the  insertion  of  a  dirty  catheter 
into  the  uterus ;  that  he  based  his  statement 
upon  the  dead  girl's  dying  statement  that  she 
had  a  chill. 
Dr.  Epplen  was  asked: 

"AssnmiDg  that  on  the  9th  day  of  November, 
191T,  Fay  Hamilton  was  in  good  health,  was 
four  months  pregnant,  that  a  catheter  was  used 
upon  her  to  produce  an  abortion,  that  subse- 
quently to  that,  on  Sunday,  she  had  a  chill,  that 
thereafter  a  curettpment  was  performed  to  re- 
move pieces  of  afterbirth,  and  that  thereafter 
she  died  on  the  18th  day  of  November;  now 
assuming  that  all  those  facts  which  I  have 
related  or  told  yon,  and  basing  your  opinion 
npon  those  facts  and  what  yon  discovered  at 
the  autopsy  performed  on  the  19th  day  of  No- 
vember, 1917,  what,  in  your  opinion,  would  you 
say  was  the  proximate  cause  of  the  death  of 
Fay  Hamilton?" 

He  replied  that — 

"I  believe  the  proximate  cause  is  that  thing 
which  necessitated  the  treatment  and  which  pro- 
duced the  miscarriage  and  the  infection  after- 
wards, namely,  the  Introduction  of  a  catheter 
into  the  uterus  of  a  pregnant  woman." 

[9]  The  questions  complained  of  fairly  sum- 
marized the  facts  which  the  state's  evidence 
tended  to  prove.  The  assignment  is  not  mer- 
itorious. As  we  said  in  Helland  v.  Briden- 
stine,  66  Wash.  470,  l<k  Pac.  626: 

"True,  the  question  embodied  the  very  fact 
that  was  ultimately  to  be  found  by  the  jury, 
but  this  does  not  render  it  incompetent.  To 
roach  their  final  conclusion  the  jury  were  com- 
pelled to  draw  an  inference  from  the  facts  prov- 
en, which  involved  a  question  of  medical  sci- 
ence ;  that  Is  to  say,  after  all  of  the  facts  had 
been  given  in  evidence,  it  was  still  a  question 
whether  the  disease  could  be  communicated  in 
the  manner  recited,  and  as  that  question  in- 
volved a  matter  of  medical  science,  it  was  proper 
to  submit  to  the  jury  on  the  question  the  opin- 
ion of  an  expert  versed  in  that  science." 

[10]  Contention  is  also  made  that  it  was 
prejudicial  error  for  the  court  to  refuse  per- 
mission to  exhibit  to  the  jury  the  proven 
signature  of  the  deceased  to  the  dying  decla- 
ration. This  admitted  evidence  was  desired 
as  tending  in  some  degree  to  show  the  physi- 
cal and  mental  condition  of  the  girl  at  the 
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time  of  fbe  declaration.  Wbile  this,  stand- 
ing alone,  may  not  be  so  weighty  and  preju- 
dicial as  to  constitute  reversible  error,  yet 
as  the  case  must  be  remanded  for  a  new  trial 
on  another  ground,  for  the  guidance  of  the 
trial  court  in  case  another  trial  Is  had.  It  la 
advised  that  appellant  was  entitled  to  dis- 
play to  the  Jury  the  signature  of  the  deceas- 
ed. Inasmuch  as  that  signature  was  on  a 
sheet  of  'paper  separate  and  apart  from  the 
declaration  Itself,  and  could  not  In  any  wise 
confuse  the  Jury.  While  the  value  of  such 
evidence  to  the  appellant  is  doubtful,  yet  she 
was  within  her  rights  in  Insisting  that  the 
signature  be  shown  to  the  Jury.  This  is  no 
Impingement  of  the  rule  announced  by  this 
court  in  State  v.  Moody,  18  Wash.  165,  176, 
51  Pac.  356,  that  it  is  error  to  permit  the  dy- 
ing declaration  of  deceased  to  go  to  the  Jury 
room  for  Investigation  by  the  Jury. 

Appellant  Insists  that  her  motion  for  a  new 
trial  should  have  been  sustained.  She  offered 
in  support  of  the  motion  aflSdavlts,  which 
were  not  controverted,  that  the  testimony  of 
the  girl's  mother  that  she  was  not  at  the  san- 
itarium prior  to  November  11th,  and  did  not 
accompany  her  daughter  to  the  hospital  the 
preceding  Friday,  was  false.  It  Is  practically 
admitted  here  that  her  testimony  in  this  re- 
gard was  untruthful. 

"Where  there  was  no  reason  to  suspect  cer- 
tain testimony  to  be  perjured,  and  no  laches 
is  shown,  the  courts  will  generally  grant  a 
new  trial  if,  after  the  trial,  evidence  of  Its 
perjured  character  is  discovered,  and  It  Is  as 
to  a  material  Issue,  or  the  verdict  is  based 
principally  on  such  testimony."  20  R.  C.  !•. 
p.  299. 

Mrs.  Hamilton,  the  mother  of  the  girl,  sat 
in  the  courtroom  during  the  whole  of  the 
trial,  while  other  witnesses  were  excluded.  In 
her  testimony  she  testified  that,  so  far  as  she 
knew,  the  health  of  her  daughter  was  good 
up  to  the  time  she  went  to  the  Williams'  San- 
itarium ;  that  she  knew  nothing  of  her  going 
there;  that  she  was  not  with  her  when  she 
went.  One  of  the  affidavits,  offered  by  ap- 
pellant in  support  of  her  motion  for  new 
trial,  as  to  newly  discovered  evidence,  was 
that  of  Mrs.  Maude  Hlndes,  a  neighbor  and 
friend  of  the  Hamlltons,  who  was  present  at 
the  time  of  the  dying  declaration  of  Fay 
Hamilton  and  who  signed  the  Instrument 
written  by  Dr.  Sutherland  as  a  witness,  and 
testified  at  the  trial  as  a  witness  for  the  state 
that  she  witnessed  the  dying  declaration.  It 
was  not  discovered  until  after  the  trial  that 
she  herself  was  the  woman  who  went  with 
Mrs.  Hamilton  and  Fay  to  the  Williams'  San- 
itarium on  Friday,  November  9th,  and  that 
she  did  so  at  the  request  of  Mrs.  Hamilton 


and  Fay.  This  naturally  tends  to  show  that 
Mrs.  Hamilton  knew  on  November  9th  that 
Fay  was  not  in  good  health,  the  nature  of  her 
coadltlon,  and  her  purpose  in  going  to  the 
Williams'  Sanitarium,  and  this  testimony 
was  concealed,  or  at  least  not  produced  by 
the  state  at  the  trlaL  There  was  no  evi> 
dence  whatever  that  appellant  had  used  an 
instrument  upon  the  girl  at  her  office  down 
town,  as  sought  to  be  established  circumstan* 
dally  and  argued  to  the  Jury  by  the  prosecu- 
tion, but  In  the  dying  declaration  as  written 
by  Dr.  Sutherland  there  was  the  statement 
that  Mrs.  Swartz  "used  a  catheter.  This 
was  out  at  the  nurse's  place  on  Broadway 
and  Elm"  (referring  to  the  Williams'  Sanita- 
rium). The  only  time  this  could  have  taken 
place  was  Friday,  November  9th.  At  that 
time  the  mother  of  the  girl  and  Mrs.  Hlndes 
were  with  the  girl  all  the  time  that  appel- 
lant was  present  after  the  girl  arrived  there, 
and  Mrs.  Hlndes,  In  her  affidavit  introduced 
on  the  motion  for  new  trial,  deposed  that  no 
instrument  of  any  kind  was  used  while  she 
was  there,  and  that  she  would  not  have  per- 
mitted any  such  use.  If  this  last  statement 
Is  true,  then  Mrs.  Swartz  could  not  have  used 
the  Instrument  at  the  time  stated,  and  appel- 
lant was  entitled  to  a  new  trial  for  the  pur- 
pose of  introducing  that  evidence,  together 
with  other  evidence  that  had  been  discovered 
after  the  trial,  as  shown  by  affidavits  in  the 
record,  as  to  facts  of  which  she  had  no  knowl- 
edge prior  to  the  trial,  tending  to  show  her 
Innocence.  Had  Mrs.  Hamilton  testified  to 
the  truth,  or  not  testified  at  all,  the  Jury 
might  have  reached  a  different  conclusion. 
The  testimony  of  Mrs.  Hlndes  was  not  mere- 
ly cumulative.  It  was  the  disclosure  of  a 
witness  to  a  very  material  fact  favorable  to 
the  defense  of  which  the  defense  was  igno- 
rant, and  was  contradictory  of  material  evi- 
dence by  one  of  the  principal  witnesses  for 
the  prosecution.  The  credibility  of  the  whole 
thereof  is  a  question  for  the  Jury. 

[11]  For  these  reasons  we  are  convinced 
that  the  court  abused  its  discretion  in  deny- 
ing a  new  trial. 

Other  errors  are  assigned  by  appellant, 
some  of  which  are  near  akin  to  prejudicial 
error,  but  in  view  of  the  fact  that  the  case  Is 
reversed  and  remanded  for  a  new  trial,  they 
will  probably  not  arise  upon  a  retrial  of  the 
case,  and  we  are  not  Inclined  to  discuss  and 
pass  upon  the  same. 

For  the  reasons  heretofore  stated,  the  Judg- 
ment Is  reversed  and  the  case  remanded  for 
a  new  trial. 

FTIXERTON.  MOTTMT,  PABKEB,  and 
BBIDGES.  JJ.,  concur. 
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liABSON  ▼.  ANDERSON.    (No.  15230.) 
(Supreme  Court  of  Waahington.    Aug.  7, 1919.) 

1.  Costs  «=364-^oint  Tobt-Fkabobb— Sepa- 
BATK  AonoNS— PATiCBirr  IN  One  Aonoif— 
EnxcT. 

Under  Rem.  ft  Bal.  Code,  |  478,  plaintiff 
having  elected  to  sue  joint  tort-feasors  sepa- 
rately, and  having  accepted  costs  in  one  action, 
could  not  recover  costs  and  disbursements  in  the 
other  action. 

2.  Reucabb  «s329(4)— Joint  Tobt-Fxasobs— 
Belbase  or  One  With  RxsEBVAnon. 

The  acceptance  of  money  in  satisfacdon  of 
daim  against  one  jmnt  tort-feasor,  even  with 
the  reservation  that  it  is  not  to  be  considered  as 
a  release  against  another  joint  tort-feasor,  op- 
erates as  a  release  of  the  latter. 

8.  JtrDOMERT  «s3891— Joint  Tobt-Feabobs— 
Satisfaction  of  Judgment— Efitct. 
Where  plaintifF  recovered  Judgment  of  $2,- 
860  against  one  tort-feasor,  and  in  a  separate 
action  recovered  judgment  for  $1,800  against 
another  joint  tort-feasor,  the  acceptance  of  the 
amount  of  the  judgment  against  the  latter  oper- 
ated as  a  release  of  judgment  against  the  for- 
mer, notwithstanding  agreement  with  latter  that 
such  acceptance  should  operate  only  as  a  pro 
tanto  satisfaction  of  judgment  against  former. 

4.  Judgment  9=»891— Release  of  Judgment 
AS  TO  Joint  Tobt-Peasob— Intebest. 
Satisfaction  of  judgment  against  one  joint 
tort-feasor  operates  as  a  release  of  judgment  re- 
covered against  another  joint  tort-feasor  as  to 
interest  as  well  as  to  principal. 


Department  1. 

Appeal  from  Superior  Court,  King  County; 
John  S.  Jurey,  Judge. 

Action  by  Oladle  M.  Larson,  administratrit 
of  the  estate  of  B.  V.  Richardson,  deceased, 
against  J.  L.  Anderson.  Judgment  for 
plaintiff.  From  order  granting  defendant's 
motion  to'  require  plalntlS  to  cancel  and  sat- 
is^ judgment  against  him  In  toto  plaintiff 
appeals.   Affirmed. 

P.  W.  WUlett  and  O.  U  WUlett,  both  of 
Seattle,  for  appellant. 
Byers  &  Byers,  ot  Seattle,  for  respondent. 

1£AIN,  J.  Gladle  M.  Larson,  as  admtnls- 
tiatrlz  of  the  estate  of  B.  F.  RidUirdson, 
brottght  an  action  against  the  Anderson 
Steamboat  Company,  a  corporation,  and  J.  U 
Anderson,  for  the  conversion  of  a  boat  known 
as  The  City  of  Bothell.  The  action  was 
tried  to  a  jury  and  resulted  in  a  verdict  In 
favor  of  the  plaintiff  for  the  sum  of  $2,850. 
After  the  verdict  was  entered  the  trial  court 
sustained  a  motion  for  Judgment  notwith- 
standing the  verdict  and  entered  a  Judgment 
dismissing  the  action.  From  this  action  an 
appeal  was  prosecuted,  which  resulted  In  a 
reversal  and  a  direction  that  Judgment  be 
entered  upon  the  verdict  Larson  v.  Ander- 
son, 97  Wash.  484,  106  Pac  774. 


(iARSON  r.  ANDERSON  957 

(Itl P.) 

While  that  action  was  pending  and  before 
it  went  to  final  judgment,  Oladie  M.  Larson, 
as  admlnlstratrlz,  brought  another  action 
against  Robert  T.  Hodge,  as  sheriff  of  King 
county,  and  his  ofBdal  bondsmen,  for  the  loss 
of  the  same  boat  This  action  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plain- 
tiff for  the  sum  of  $1,800.  An  appeal  was 
prosecuted  and  the  judgment  was  affirmed, 
Larson  v.  Hodge,  100  Wash.  410, 171  Pac:  261. 
After  that  judgment  was  affirmed  the  plain- 
tiff was  paid  in  satisfaction  thereof  the  sum 
of  $1,800,  with  interest  and  costs. 

Thereafter  J.  L.  Anderson,  one  of  the  de- 
fendants in  the  action  first  referred  to  moved 
the  court  for  an  order  to  require  the  plaintiff 
to  cancel  and  satisfy  the  Judgment  against 
him  in  toto.  An  order  was  entered  as  re- 
quested by  the  motion,  from  which  order  this 
appeal  Is  prosecuted. 

The  appellant  the  plaintiff  in  both  actions, 
makes  the  contention  that  the  court  was  in 
error  in  requiring  her  to  satisfy  the  costs  In- 
curred in  the  action  against  Anderson,  with- 
out the  same  having  been  paid. 

In  Larson  v.  Hodge,  supra,  referring  to  the 
loss  of  the  boat  by  the  plaintiff  and  the  part 
that  the  sheriff  and  Anderson  respectively 
bad  therein,  it  was  said: 

"It  was  their  joint  acts  that  deprived  plain- 
tiff of  the  boat  and  they  thus  became  joint  tort- 
feasors. *  *  *  It  is  too  well  settled  to  need 
citation  of  authority  that  Joint  tort-feasors  may 
be  sued  either  jointly  or  severally,  and  that  a 
judgment  against  one  is  not  a  bar  to  suit 
against  another.  While  plaintiff  can  have  but 
one  satisfaction  for  her  wrong,  yet  as  between 
Anderson  and  the  sheriff,  neither  can  set  up 
anything  less  than  a  satisfaction  of  a  judgment 
against  the  other  as  a  bar  to  an  action." 


[1]  As  to  whether  Anderson  and  the  sheriff 
are  Joint  tort-feasors  further  inquiry  will  not 
here  be  made,  but  the  holding  in  the  case 
against  the  sheriff,  when  it  was  here  on  ap- 
peal, that  they  were  such,  will  be  accepted. 
Since  they  were  Joint  tort-feasors  and  they 
could  have  been  sued  Jointly  or  separately, 
it  follows  under  the  statute  (section  478, 
Rem.  &  Bal.  Code)  that  the  plaintiff  was  en- 
titled to  costs  in  one  action  only.  That  stat- 
ute provides  that  when  several  actions  are 
brought  for  the  same  cause  of  action,  against 
several  parties  "who  might  have  been  joined 
as  defendants  in  the  same  actimi,  no  costs  or 
disbursements  shall  be  allowed  to  the  plain- 
tiff in  more  than  one  of  such  actions,  which 
may  be  at  his  election,  if  the  parties  proceed- 
ed against  in  the  other  actions  were,  at  the 
commencement  of  the  previous  action,  open- 
ly within  this  state."  In  this  case  the  plain- 
tiff, by  accepting  the  costs  in  the  action 
against  the  sheriff,  made  her  election  to  take 
costs  in  that  action. 

Another  contention  is  that  it  was  error  for 
the  trial  court  to  require  the  satisfaction  of 
the  Judgment  against  Anderson  except  to 
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tbe  extent  of  fl.SOO,  or.  In  other  words,  tliat 
the  plaintiff  was  entitled  to  'the  additional 
sum  of  $650  before  she  shotald  be  required 
to  sntis^  the  Judgment  against  AndersMi, 
which  was  tbe  excess  of  the  judgment  in 
that  case  over  the  amount  of  tbe  Judgment 
in  the  case  against  the  sheriff. 

[2]  It  is  claimed  that  the  receipt  of  the 
money  upon  the  Judgment  in  the  case  against 
the  sheriff  was  under  an  agreement  or  under- 
standing between  tbe  parties  tiiat  it  should 
operate  only  as  a  pro  tanto  satisfaction  of 
the  Judgment  in  the  case  against  Anderson. 
It  is  the  rule  in  this  state  tbat  the  acceptance 
of  money  in  satisfaction  of  a  claim  against 
one  Joint  tort-feasor,  even  with  the  reserva- 
tion that  It  is  not  to  be  considered  as  a  re- 
lease against  another  Joint  tort-feasor,  opeiv 
ates  as  a  release  of  tbe  latter.  Abb  t.  Mortb- 
prn  Pacific  Ry.  Co.,  28  Wash.  428,  68  Pac. 
954,  68  L.  R.  A.  283,  92  Am.  St.  Rep.  864; 
Randall  v.  Gerrick,  03  Wash.  522,  161  Pac. 
357,  h.  R.  A.  1918D,  179. 

[3, 4]  Assuming  that  there  was  such  an  un- 
derstanding as  the  appellant  claims,  it  would 
not  prevent  the  payment  of  the  Judgment  in 
tbe  case  against  the  sheriff  from  operating  as 
a  release  of  the  judgment  against  Anderson. 
If  tbe  payment  of  the  Judgment  in  the  case 
against  the  sheriff  operated  as  a  release  of 
the  judgment  against  Anderson,  it  would 
seem  to  follow  that  It  wfiuld  operate,  not 
only  as  a  release  of  the  amount  for  which 
the  Judgment  was  entered,  but  also  for  the 
Interest  which  may  have  accrued  thereon. 
In  this  respect  no  distinction  could  be  made 
between  the  principal  of  tbe  Judgment  and 
the  interest. 

It  is  unnecessary  here  to  review  authori- 
ties from  other  Jurisdictions,  as,  under  the 
holdings  of  this  court,  the  law  touching  the 
controversy  between  the  parties  is  settled. 

The  Judgment  will  t>e  aflirmed. 

HOLCOMB,  C.  J.,  and  TOLMAN,  MACK- 
INTOSH, and  MITCHELL,  JJ.,  concur. 


O08  Wash.  7«) 

GILLULT  ▼,  HAWKINS.    (No.  16369.) 

(Supreme  Court  of  Washington.    Aug.  5,  1919.) 

Abmt  and  Navt  «s>34— Soldiebs'  and  Sail* 
OBs'  Reuef  Act— Eviction. 
Act  Cong.  March  S,  1918,  {  300  (U.  S. 
Comp.  St.  1918.  i  3078%ee),  providing  that  no 
eviction  or  distress  shall  be  made  during  the  pe- 
riod of  military  service  in  respect  of  any  prem- 
ises occupied  by  dependents  of  persons  in  mili- 
tary service,  leaves  it  to  the  discretion  of  the 
oourt  to  grant  relief  thereunder. 

Department  2. 

Appeal  from  Superior  (Jourt,  King  CJounty ; 
Everett  Smith,  Judge. 


Action  by  J.  H.  Gilluly,  trustee,  against 
Edward  K.  Hawkins.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Jay  0.  Allen  and  Edward  K.  Hawkins, 
both  of  Seattle,  for  appellant 

Elias  A.  Wright  and  Sam  A.  Wright,  both 
of  Seattle,  for  respondent 

MOUNT,  J.  This  Is  an  actton  in  nntawfol 
detainer,  based  npon  the  failure  of  tbe  de- 
fendant to  vacate  certain  premises  after  20 
days'  notice  terminating  his  tenancy. 

Plaintiff,  on  tbe  28d  day  of  August  1918. 
filed  his  complaint  alleging  that  be  was  the 
owner  of  the  property;  that  the  defendant 
was  in  possession  as  a  tenant  the  tenancy 
being  one  from  month  to  month  with  a  stli>- 
ulated  monthly  rental ;  that  the  monthly  ten- 
ancy terminated  on  the  2l8t  day  of  each  and 
every  calendar  month;  that  on  the  1st  day 
of  August,  1918,  plaintiff  caused  to  be  served 
upon  the  defendant  a  notice  terminating  bis 
tenancy  on  the  21st  day  of  August  and  re- 
quiring tbe  defendant  to  deliver  possession 
of  tbe  premises  to  the  plaintiff;  and  that 
the  defendant  failed  and  refused  to  comply 
with  tbe  notice,  and  unlawfully  withhold 
possession  of  the  premises  from  the  plaintiff. 
Upon  the  filing  of  this  complaint  a  writ  of 
restitution  was  issued,  and  thereafter,  on 
August  31st  the  defendant  appeared  In  the 
action  and  filed  a  motion  to  vacate  and  set 
aside  the  writ  of  restitution  for  the  reason 
that  tbe  defendant  was  dependent  npoa  a 
son,  who  was  a  soldier  In  tbe  military  serv- 
ice of  the  United  States,  and  that  the  agreed 
rent  did  not  exceed  $50  per  month.  This 
motion  was  based  upon  an  affidavit  stating 
in  substance  that  the  defendant  was  the 
father  of  a  soldier  engaged  in  tbe  military 
service  of  tbe  United  States;  that  be  was 
wholly  dependent  upon  the  support  be  re- 
ceived from  that  soldier;  that  he  was  occu- 
pying the  premises  as  a  residence  at  a  rental 
of  $8  per  month;  and  upon  the  further 
ground  that  the  tenancy  was  an  oral  tenancy 
for  the  period  of  one  year  and  not  from 
month  to  month.  This  motion  came  on  to  be 
heard,  and  tbe  court  suspended  the  writ  of 
restitution  until  the  final  hearing  of  the  case. 
Thereafter  an  answer  was  filed,  which  set 
up  substantially  the  facts  stated  In  the 
affidavit  and  a  reply  was  filed  to  the  an- 
swer. The  case  came  on  for  trial  on  Decem- 
ber 17,  1918.  At  the  trial  the  court  found 
that  the  tenancy  was  one  from  month  to 
month;  that  a  notice  to  quit  was  properly 
served  on  the  1st  day  of  August  1918,  requir- 
ing the  defendant  to  deliver  possession  to 
tbe  plaintiff;  and  entered  a  judgment  as 
prayed  for  in  the  complaint  Tbe  defoidant 
has  appealed  from  that  Judgment 

He  relies  upon  tbe  provisions  of  tbe  act  of 
Congress  entitled,  "An  act  to  extend  protec- 
tion to  tlie  civU  rights  of  members  of  the 
military    and   naval    estabUsbments    of   tb« 
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United  States  engaged  In  the  present  war." 
approved  March  8,  1918,  c.  20,  40  Stat.  443, 
(ubdivlsion  1,  of  section  300  (U.  S.  Comp.  St 
1918,  §  3078% ee)  of  which  provides: 

"That  00  eviction  or  distress  shall  be  made 
daring  the  period  of  military  service  in  respect 
of  any  premises  for  which  the  a^eed  rent  does 
not  exceed  $50  per  month,  occupied  chiefly  for 
dwelling  purposes  by  the  wife,  children,  or  other 
dependents  of  a  person  in  military  service,  ex- 
cept upon  leave  of  court  granted  upon  applica- 
tion therefor  or  granted  in  an  action  or  proceed- 
ing affecting  the  right  of  possession." 

Subdivision  2  of  tills  section  provides: 

"On  any  such  application  or  In  any  such  ac- 
tion the  court  may.  In  its  discretion,  on  its  own 
motion,  and  shall,  on  application,  nnless  in  the 
opinion  of  the  court  the  ability  of  the  tenant  to 
pay  the  agreed  rent  is  not  materially  affected  by 
reason  of  such  military  service,  stay  the  pro- 
ceedings for  not  longer  than  three  months,  as 
provided  in  this  act,  or  it  may  make  such  other 
order  as  may  be  just."  Federal  Statutes  An- 
notated (2d  Ed.)  Supplement  1918. 

If  we  may  ccmcede  that  the  appellant  is 
a  dependent  of  a  person  in  the  military  serv- 
ice as  provided  In  tibat  act,  it  is  awareni 
that  the  act  leaves  it  to  the  discretion  of 
the  court  to  grant  the  relief  prayed  for  in 
the  complaint  In  tliis  case  the  trial  conrt 
exercised  that  discretion  and  suspended  the 
writ  of  restitution  for  a  period  of  more  than 
tluee  months,  and  then  npon  the  trial  of  the 
case  concluded  that  the  writ  should  issue. 
We  think  it  is  plain  from  the  terms  of  the 
act  itself  tliat  the  court  was  Justified  in  so 
doing. 

it  is  also  argued  that  the  tenancy  here 
created  was  a  tenancy  for  one  year.  There 
was  a  conflict  of  the  evidence  upon  this 
point  The  court  found  that  the  tenancy  was 
from  month  to  month  only.  There  is  abun- 
dant evidence  in  the  record  to  justify  diis 
finding.  In  fact,  we  are  convinced  that  any 
other  finding  would  liave  been  against  the 
weight  of  the  evidence. 

We  find  no  error,  and  the  Judgment  is 
therefore  a£armed. 

HOLCOMB,  C.  J.,  and  PARKEK,  FUI.- 
LERTON,  and  BRIDGES,  JJ.,  concur. 


(108  Wash.  190) 

In  re  JISKRA'S  ESTATE. 

EO/LIS  et  aL  v.  BERT.     (No.  15228.) 

(Snpreme  Conrt  ot  Washington.    Aug.  9, 1919.) 

1.  INSANB  Pbbsonb  €=65— Guabdians— A0- 

THOBITT  TO   DEPOSIT   MONKY. 

Where  an  insane  person's  guardian  was  or- 
dered by  court  to  deposit  interest  from  a  real 
estate  mortgage  in  a  certain  banic,  and  a  simi- 
lar order  was  made  the  following  year,  with- 


out specifying  bank's  name,  and.  guardian  con- 
tinued to  make  similar  deposits  for  several 
years,  without  specific  orders,  held,  that  he  was 
authorized  to  make  the  deposits  and  was  not 
personnlly  liable  for  sums  deposited  upon  the 
bank's  failure. 

2.  Insane  Pebbons  «=»42(5)— Guabdians— 
E'ees. 
Upon  the  final  accounting  of  a  guardian  for 
an  insane  person,  the  guardian  and  his  counsel 
were  each  properly  allowed  $26  fees  under  Rem. 
Code  1915,  S  1652,  authorizing  allowance  of 
reasonable  compensation  to  guardians. 

Department  2. 

Appeal  from  Superior  Court  Pacific 
County;  W.  A.  Reynolds,  Judge 

Application  by  Frank  Bert  as  guardian 
of  the  estate  of  Josef  Jiskra,  a  nonresident 
insane  i)erson,  to  settle  his  final  account 
opposed  by  Minnie  Ellis  and  others.  From 
a  Judgment  settling  the  account  the  oppos- 
ing parties  appeal.     AfiSrmed. 

Herman  Murray,  of  South  Bend,  for  ap- 
pellants. 

Fred  M.  Bond  and  John  T.  Welsh,  both  of 
South  Bend,  and  John  I.  O'Pbelan,  of  Ray- 
mond, for  respondent 

MOUNT,  J.  This  appeal  Is  from  a  judg- 
ment  of  the  superior  court  settling  the  final 
account  of  the  guardian  of  the  estate  of 
Josef  Jiskia. 

[1]  It  aiipears  that  Josef  Jiskra  at  one 
time  was  a  resident  of  Pacific  county,  in 
tills  state,  and  that  he  acquired  title  to  cer- 
tain real  .estate  In  that  county.  He  was 
afterwards  adjudged  insane,  and  letters  of 
guardianship  were  issued  to  Frank  Bert  on 
the  estate  of  the  Insane  person  in  Pacific 
coimty.  Thereafter  the  rehl  estate  was  sold 
for  $4,000  and  the  proceeds  thereof  were 
l^;>orted  in  the  annual  account  made  by'  the 
guardian  in  the  year  1910.  The  proceeds  of 
the  sale,  after  deducting  the  expenses  and 
certain  fees,  were  invested  in  a  real  estate 
mortgage.  In  the  year  1911  the  guardian 
made  an  annual  report  stating  that  he  bad 
on  hand  the  sum  of  $149.89,  the  proceeds  of 
the  real  estate  mortgage.  Upon  the  bearing 
of  that  r^>ort  the  court  made  an  order  as 
follows: 

"That  there  is  on  hand  in  said  estate  the  sum 
of  $149.89,  and  that  the  same  should  be  invest- 
ed so  as  to  be  revenue  producing,  and  that  said 
sum  of  $149.89  should  be  invested  by  said 
guardian  as  follows,  to  wit:  In  a  certificate  of 
deposit  in  first  International  Bank  of  South 
Bend,  t9  draw .  interest  at  a  rate  of  not  less 
than  4  per  cent  per  annum." 

This  order  was  made  on  the  19th  day  of 
May,  1911.  Thereupon  the  guardian  invested 
the  money  in  a  certificate  of  that  bank. 
In  the  following  year,  1912,  the  guardian 
made  a  report  that  since  his  last  report  be 
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had  collected  Interest  on  the  real  estate  mort- 
gage in  the  sum  of  $155.70,  and  on  the  cer- 
tificate of  deposit  $5.73.  Upon  a  hearing  of 
that  report  the  court  made  an  order  as  fol- 
lows: 

"It  is  hereby  ordered  that  the  balance  remain- 
ing, to  wit,  the  sum  of  $237.28,  be  invested  in 
certificates  of  deposit  drawing  interest  at  a  rate 
of  not  less  than  4  per  cent,  per  annnm." 

This  money  was  thereupon  invested  in  cep- 
tiflcates  of  deposit  In  the  First  Internation- 
al Bank  of  South  Bend,  where  the  guardian 
already  had  on  deposit  certain  moneys  be- 
longing to  the  estate. 

No  report  was  thereafter  made  until  the 
year  1917.  In  the  meantime  the  guardian 
had  collected  interest  on  the  real  estate 
mortgage  and  deposited  the  same  in  cer- 
tificates in  the  same  bank  until  he  had  on 
band  $736.  The  bank  failed  in  the  year  1910, 
and  when  the  guardian  made  his  final  re- 
port in  the  year  1917  he  asked  for  credit  of 
$735  upon  his  account  Objections  were  filed 
to  this  final  account,  and  upon  a  hearing 
before  the  conrt  the  court  found  that  the 
guardian  should  be  charged  with  $1,000.98, 
and  that  he  should  be  allowed  a  credit  of 
$735  against  that  sum  on  account  of  the  fail- 
ure of  the  First  International  Bank  of  South 
Bend.  The  heirs  of  the  estate  have  ap- 
pealed from  that  Judgment. 

Several  assignments  of  error  are  alleged, 
but  the  principal  question  in  the  case,  and 
the  only  one  which  we  find  necessary  to 
discuss  is  whether  the  court  erred  in  allow- 
ing the  credit  of  $736  on  account  of  the 
funds  lost  by  failure  of  the  First  Interna- 
tional Bank  of  South  Bend.  It  will  be  ob- 
served that  the  court  upon  the  annual  re- 
port of  the  guardian  in  the  year  1911  or- 
dered that  the  moneys  collected  by  the  guar- 
dian for  the  year  1910  should  be  invested 
by  the  guardian  in  a  certificate  of  deposit 
"in  First  International  Bank  of  South  Bend, 
to  draw  interest  at  the  rate  of  not  less  than 
4  per  cent  per  annum."  In  the  year  1912 
a  similar  order,  was  made,  bnt  the  name  of 
the  bank  was  not  mentioned.  Thereafter  no 
report  of  the  guardian  was  made  to  the 
court  but  the  guardian  continued  to  depos- 
it the  money  of  the  estate  in  the  same  bank 
and  in  the  same  way.  We  think  it  is  plain 
from  this  record  that  the  guardian  was 
authorized  by  the  court  by  formal  order  to 
invest  the  proceeds  of  the  estate  in  these 
certificates  of  deposit  in  this  particular 
hank.  The  evidence  shows  that  at  the  time 
the  deposits  were  made  In  this  bank  the 


bank  was  recognized  as  being  a  solvent  in- 
stitution. No  notice  was  brought  home  to 
the  guardian  that  the  bank  was  not  solvent 
until  about  the  time  of  its  failure.  The 
rule  is  stated  in  Be  Eobler's  EMiate,  15 
Wash.  613,  47  Paa  80,  55  Am.  St  Bep.  904, 
as  follows: 

"The  uniform  holding  of  courts  has  been  that 
ezecators,  administrators,  and  guardians  are 
bound  by  no  greater  or  higher  responsibility 
than  that  which  is  imposed  upon  any  agent  or 
trustee,  and  where  such  a  one  in  good  faith  de- 
posits money  in  a  bank  of  good  repute  to  the 
trust  account,  he  ought  not  to  be  held  liable  for 
its  loss  in  consequence  of  the  failure  of  the 
bank." 

A  number  of  authorities  are  there  cited 
to  support  the  rule.  The  guardian  in  this 
case  deposited  the  money  received  by  him 
In  the  bank  in  good  faith  and  to  the  trust 
account  and  clearly,  therefore,  he  was  en- 
titled to  have  credit  for  the  amount  of 
money  so  deposited.  In  addition  to  that 
rule,  the  guardian  here  had  obtained  an  or- 
der of  the  court  and  the  order  was  made 
an  order  of  record  to  the  effect  that  be 
should  deposit  the  money  received  by  him 
In  this  particular  bank.  This  order  was  no 
doubt  made  upon  sufficient  evidence,  and  the 
court  after  hearing  the  evidence  no  doubt 
concluded  that  the  bank  was  a  safe  one  In 
which  the  money  might  be  deposited,  and 
therefore  made  the  order.  Aside  from  the 
general  rule  which  we  have  quoted  above, 
we  are  of  the  opinion  that  the  orders  of  the 
court  above  referred  to  were  sufficient  for 
the  guardian  to  act  upon,  and  that  it  was  not 
necessary  for  him  at  each  time  he  received 
money  to  obtain  a  special  order  of  the  court 
for  depositing  the  money  in  that  particular 
bank.  We  think  he  was  Justified  in  assum- 
ing that  the  order  was  a  continuing  one, 
and  that  he  would  be  authorized  to  make 
the  deposit  especially  in  view  of  the  fact 
that  the  bank  at  that  time  was  regarded 
as  In  sound  financial  condition. 

[J]  The  court  in  making  the  order  upon 
the  final  account  allowed  an  attorney's  fee 
of  $25  to  counsel  for  the  guardian,  and  also 
allowed  the  guardian  $25  fee  upon  the  final 
account  Some  objection  Is  made  to  this 
part  of  the  order,  but  we  are  satisfied  that 
the  court  properly  made  these  allowances. 
Section  1662,  Bem.  Code. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  therefore  afilrmed. 

HOIiCOMB,  a  J.,  and  FDLLEIRTON. 
PABKER,  and  BBIDOES,  JJ.,  concur. 
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In  re  JISKRA'S  ESTATE.    (No.  15397.) 

(Sapreme  Court  of  Waahington.    Ang.  9, 1919.) 

1.  GUABDIAN  AND  WaBD  «S353— iRTSSXUBIfT 

or  EsTATB— Obdkb. 
Where  the  court  ordered  a  minor's  gnardias 
to  invest  certain  funds  in  real  estate  mortgages, 
a  subsequent  provision  in  the  same  order,  re- 
quiring the  same  funds  to  be  invested  in  inter- 
est-bearing securities,  did  not  modify  the  prevl- 
our  requirement  that  such  aecnrities  be  mort- 
gages. 

2.  OUABDIAR   AND   WABD  ^SsSS— iRTXSniBm 

OF  Estate— Obdkb  or  Coubt. 
Where  a  minor's  guardian  was  directed  hy  a 
written  court  order  to  invest  certain  funds  in 
real  estate  mortgages,  oral  conversations  with 
Judge  cannot  relieve  guardian  from  obligation 
Imposed  by  written  order. 

8.   GUABDIAN  AND  WABD   «S395— iRTKOTlfKNT 

or  Estate— LiABiUTT. 
A  minor's  guardian  depositing  money  In  a 
bank  Instead  of  Investing  it  in  real  estate  mort- 
gages, as  required  by  a  court  order,  is  individu- 
ally liable  for  money  lost  through  the  bank's 
failure. 

Department  2. 

Appeal  from  Superior  Oonrt,  Padflc  Coun- 
ty; W.  A.  Reynolds,  Judge. 

Application  by  Fred  Bert,  as  guardian  of 
George  Jiskra,  a  nonresident  minor,  for  ap- 
proval of  bis  final  account  From  an  order 
disapproving  the  account,  the  guardian  ap- 
peals.   Affirmed. 

Jobn  T.  Welsh  and  Fred  M.  Bond,  both  of 
South  Bend,  and  John  I.  O.  Phelan,  of  Bay- 
mond,  for  appellant. 

Herman  Miorray,  of  South  Bend,  for  re- 
spondent 

MOUNT,  J.  On  July  25,  1907,  Frank  Bert 
was  appointed  guardian  of  the  estate  of 
George  Jiskra  and  other  minors.  On  the  19th 
day  of  Decouber,  1912,  upon  application  of 
the  other  minors,  who  had  then  arrived  at 
the  age  of  majority,  the  court  entered  an  or- 
der requiring  the  estate  of  the  other  minors 
to  be  delivered  to  them,  and  on  that  date 
fonnd  that  the  amount  due  George  Jiskra 
was  1649.65,  and  entered  an  order  continu- 
ing Mr.  Bert  as  guardian  of  George  Jiskra 
and  providing  for  the  Investment  of  the  mon- 
ey belonging  to  the  said  minor  as  follows: 

"That  the  balance,  to  wit  ^9.65,  be  invest- 
ed as  follows,  be  put  out  at  interest  with  good 
and  sufficient  security,  security  to  connst  of 
real  estate  mortgage  on  property  worth  not  less 
than  $1,000,  of  which  the  title  shall  be  perfect 
the  rate  of  Interest  not  to  be  less  than  6  per 
eentnm  per  annnm.  The  payment  of  both  prin- 
cipal and  interest  to  be  secured  by  said  mort- 
gage. The  security,  before  being  accepted  by 
said  guardian,  to  be  approved  by  this  court" 
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Then,  further  along  In  the  same  order.  It 
Is  provided  as  follows: 


"It  is  hereby  further  ordered  that  the  balance 
remaining  in  said  estate  after  the  payment  of 
said  sums,  to  wit  the  sum  of  $649.66.  to  be  in- 
vested in  interest-bearing  securities,  under  the 
order  of  this  court  at  a  rate  of  interest  not  less 
than  6  per  centum  per  annum ;  the  payment  of 
both  the  principal  and  Interest  to  be  secured  by 
securities  to  be  approved  by  this  court" 

Thereafter  the  guardian  invested  this  mon- 
ey Id  certificates  of  deposit  of  the  First  In- 
ternational Bank  of  South  Bend,  Wash.,  bear- 
ing upon  their  face  4  per  cent  Interest  but 
In  order  to  make  them  bear  6  per  cent  Inter- 
est the  difference  was  credited  upon  the  prin- 
cipal at  the  time  of  the  deposit  This  money 
remained  In  the  bank  until  July  19,  1915, 
when  the  bank  failed.  When  the  minor  be- 
came of  age  the  guardian  made  his  final  re- 
port showing  that  the  sum  deposited  in  the 
bank  had  been  lost  by  reason  of  the  fallnre 
of  the  bank,  and  asked  to  have  that  amount 
credited  upon  the  final  account  Objection 
was  filed  to  the  final  account  trial  was  had 
thereon,  and  the  court  concluded  that  the 
loss  should  fall  upon  the  guardian  and  not 
upon  the  ward.  The  guardian  has  appealed 
from  that  order. 

Appellant  argues.  In  substance,  that  be- 
cause he  acted  In  good  faith,  and  because  the 
money  was  deposited  in  a  bank  of  good  re- 
pute, he  ought  not  to  be  held  Ilatde  for  the 
loss. 

[1-3]  When  the  distributive  share  of  the 
estate  of  this  ward  was  placed  In  the  hands 
of  the  guardian,  It  was  placed  there  under  a 
Utedfic  order  of  the  court  directing  the  man- 
ner In  which  It  should  be  Invested,  namely, 
to  be  secured  by  real  estate  mortgage  on  prop- 
erty worth  not  less  than  $1,000.  It  Is  true  a 
subsequent  part  of  the  same  order  provided 
that  the  money  should  be  Invested  In  Inter- 
est-bearing securities  under  the  order  of  this 
court  at  a  rate  of  Interest' not  less  than  6 
per  cent  pw  apnum,  the  payment  of  both 
principal  and  Intorest  to  be  secured  by  se- 
cnritiss  to  be  approved  by  the  court  This 
part  of  the  order  did  not  chanige  the  order 
specifically  defining  the  kind  of  security.  So 
far  as  the  record  shows,  this  Investment  by 
the  guardian  was  never  approved  by  the 
court;  and  we  are  satisfled  that  when  the 
court  made  an  order  directing  the  guardian 
to  Invest  the  money  In  o«rtaln  kinds  of  se- 
cnrltiea,  and  In  violation  of  that  order  the 
guardian  Invested  the  money  In  other  aecnr- 
ities, be  took  his  chances,  and  the  loss  must 
therefore  fkll  upon  him  and  not  upon  the 
ward.  There  was  some  evidence  Introduced 
at  the  trial  by  the  Judge  who  made  the  order 
that  he  was  informed  by  the  guardian  of  the 
investmoit  in  certificates  of  deposit  In  the 
bank ;  and  appelant  now  argues  that  a  nuno 
pro  tunc  order  should  be  altered  authorising 
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fhe  investment  In  these  certlflcates  of  deposit. 
But  we  think  it  is  plain  that  a  conversation  of 
the  judge  of  the  court  with  the  guardian  did 
not  have  the  effect  of  modifying  the  order  of 
the  court  originally  made.  The  order  as  orig- 
inally made  was  a  signed  order  entered  on  the 
jonrnal,  and  if  the  gnardian  desired  to  in- 
vest the  money  tn  some  other  securities  it 
was  his  duty  to  have  the  order  modified  by  a 
suttsequent  order  of  the  court  entered  with 
the  usual  formalities.  It  will  not  do  to  say 
ttiat  a  talk  or  conversation  of  a  judge  of  the 
court  may  be  considered  as  an  order  and  en- 
tered nunc  pro  tunc,  as  is  here  requested. 

We  are  satisfied  the  trial  court  properly 
placed  the  loss  upon  the  guardian,  and  the 
judgment  ia  ther^ore  affirmed. 

HOLCOMB,  C.  J.,  and  FULLBRTON, 
PARKER,  and  BRIDOES,  JJ.,  concur. 


(log  Wash.  «S) 

STATE  ex  rd.  McPHERSON  BROS.  CO.  ». 

SUPERIOR  COURT  OF  CHELAN 

COUNTY.      (No.    15271.) 

(Supreme  Conrt  of  Washington.    Ang.  6,  1918.) 

1.  HiauwATs  0=»29(4)  —  Petition  —  Suffi- 

CIKNCT. 

Rem.  Code  1915,  {  6623—4,  requiring  coun- 
ty road  proceedings  to  be  initiated  by  ten  or 
more  houaeholders,  etc.,  does  not  require  that 
petition  state  its  signers  are  householders,  and 
it  ia  safiScient  if  county  commissioners  are  sat- 
isfied that  signers  were,  in  fact,  householders. 

2.  EvinENCE  <S=»83(4)— Official  Action— Es- 

TABLISHUENT  OP  HlOHWAT. 

Where  county  commissioners  acted  on  a  pe- 
tition for  establishing  a  county  road,  took  tes- 
timony, and  established  the  road,  it  will  be 
presumed  that  they  were  satisfied  the  petition 
had  been  signed  by  ten  or  more  householders, 
as  required  by  Rem.  Code  1916,  |  6623—4,  al- 
though petition  did  not  allege  its  signers  were 
householders. 

8.  EWNENT  DOUAIN  ^=>192— CONDEMNATION 
PBOCESDINOS— PXEADINO. 

In  proceedings  to  acquire  right  of  way  for 
a  road,  the  court's  action  in  sustaining  demnr- 
rers  to  an  answer  and  rejecting  a  second  amend- 
ed answer  is  no  ground  for  reversal,  since  an- 
swers are  not  contemplated  in  such  proceedings, 
and  the  landowner  may  raise  all  defenses  with- 
out pleading. 

4.  Eminent  Domain  ^=9264~NKCiK8SiTr  ron 
Taking— Cbbtiobabi—Reoobd. 
On  certiorari  to  review  proceedings  to  ac- 
quire right  of  way  for  a  road,  contention  thai! 
adjudication  of  necessity  was  made  without  tes- 
timony is  not  established  by  absence  of  such 
testimony  from  the  record,  where  clerk's  cer- 
tificate merely  states  that  record  contains  a 
true  copy  of  the  "entire  files,"  especially  where 
court's  order  states  that  testimony  was  intro- 
dnoed. 


5.  Eminent  Domain  ®=»2G4— Necissttt  for 
Taking — Cebtiobabi— Recobd. 
On  certiorari  to  review  order  adjudging  ne- 
cessity for  taking  land  for  highway,  claim  that 
facts  did  not  justify  court  in  making  order  will 
not  be  considered,  where  facts  are  not  in  the 
record. 

Department  2. 

Certiorari  to  Superior  (3ourt,  Chelan 
County;  Wm.  A.  Grimshaw,  Judge. 

Certiorari  by  the  State  of  Washington,  on 
the  relation  of  McPherson  Bros.  Company, 
against  the  Superior  Conrt  of  Chelan  Coun- 
ty to  review  order  adjudging  necessity  for 
taking  land  for  highway.    Order  affirmed. 

Peter  McPherson,  of  Brewster,  for  relator. 
Warren  N.  Wilson  and  John  W.  Hanna. 
both  of  Watervllle,  for  respondent 

BRIDGES,  J.  Certain  persons  of  Dong- 
las  county  petitioned  the  commissioners  of 
that  county  to  establhih  a  certain  county 
road ;  the  petition  was  referred  to  the  coun- 
ty engineer,  who  reported  favorably  thereon 
and  gave  a  particular  description  of  the 
proposed  road.  Thereafter  the  commission- 
ers caused  notice  to  be  given  to  the  land- 
owners of  the  time  and  place  of  hearing  of 
the  petition.  The  relator  appeared  at  this 
hearing  by  Its  president  and  attorney  and  par- 
ticipated In  the  proceedings.  In  due  course 
the  commissioners  made  an  order  finding 
the  road  to  be  necessary  and  establishing 
the  same.  It  also  found  that  the  relator, 
over  whose  land  a  portion  of  the  proposed 
road  would  be  built,  would  l>e  damaged 
thereby  in  a  certain  snm,  which  the  com- 
missioners cansed  to  be  tendered  to  the  re- 
lator. This  tender  was  rejected.  Thereaft- 
er the  commissioners  made  an  order  direct- 
ing the  prosecuting  attorney  of  Douglas 
county  to  Institute  proper  proceedings  In  the 
superior  court  for  the  purpose  of  acquiring 
the  right  of  way  for  the  road.  Thereafter 
the  prosecuting  attorney  did  Institute  such 
proceedings  by  the  usual  petition  and  no- 
tice, and  the  relator  was  properly  brought 
into  court,  where  It  both  moved  to  require 
the  petition  to  be  made  more  definite  and 
certain  and  demurred  thereto  upon  certain 
statutory  grounds.  The  motion  was  denied 
and  the  demurrer  was  overruled  by  the  su- 
perior conrt  of  Chelan  county,  to  whldi 
court  the  cause  had  been  transferred  upon 
application  for  change  of  venue.  The  rela- 
tor then  filed  an  answer  which  contained 
certain  alleged  affirmative  defenses.  The 
county  demurred  to  these  affirmative  de- 
fenses, which  demurrer  the  court  sustained. 
Thereoftes  the  relator  filed  an  amended  an- 
swer, which,  in  substance,  was  the  same  as 
the  original  answer,  and  the  demurrer  of  the 
oounty  to  the  affirmative  defenses  of  the 
amended  answer  was  sustained.    The  rela- 
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tor  tben  asked  penniaeton  of  the  court  to 
file  a  seconcl  amended  answer,  which  was 
sobstantiaUy  the  same  as  the  first  amoided 
answer.  The  court  refused  to  permit  the 
filing  of  this  second  amended  Auawer.  There- 
after the  Qourt  made  an  order  adjudging 
that  the  contemplated  use  of  the  real  es- 
tate sought  to  be  condemned  was  a  public 
use,  and  that  it  was  necessary  that  said  real 
estate  be  condemned  for  the  purpose  of 
laying  out  the  county  road,  wWdi  order  fur- 
ther directed  that  the  cause  be  submitted 
to  a  Jury  on  the  question  of  the  amount  of 
damages  to  be  awarded.  Thereafter  the  re- 
lator sued  out  this  writ  of  certiorari,  and  it 
now  contends  that  the  original  petition  filed 
with  the  commissioners  was  insuffldent,  and 
that  the  court  erred  In  overruling  its  de- 
murrer to  the  petition  in  condemnation  and 
in  sustaining  the  county's  demurrer  to  each 
the  original  and  first  amended  answer  and 
in  refusing  to  allow  relator  to  file  its  sec- 
ond amended  answer.  It  also  claims  that 
the  court  erred  in  making  the  preliminary 
order  of  necessity  without  the  taking  of  tes- 
timony. 

There  may  be  a  question  as  to  whether, 
In  this  proceeding,  this  court  has  a  right  to 
review  the  sufficiency  of  the  road  petition 
filed  with  the  county  commissioners,  or  to 
review  any  portion  of  the  proceedings  be- 
fore that  body,  other  than  jurisdictional 
questions.  Inasmuch,  however,  as  this  ques- 
tion has  not  been  briefed,  and  we  intend  to 
uphold  the  sufficiency  of  the  petition,  we 
will  pass  upon  those  questions  without  spe- 
dflcaUy  deciding  our  authority  so  to  do. 

[1,11  1.  The  statute  with  reference  to  the 
laying  out  of  county  roads  provides  that 
the  proceedings  may  be  initiated  by  ten  or 
more  householders  of  the  county,  residing 
In  the  vldnlty  of  the  proposed  road,  filing 
with  the  county  commissioners  a  petition 
for  the  establishment  of  the  road.  Rem. 
Code  1915.  S  562S— 4.  The  petition  in  this 
case  was  signed  by  more  than  ten  persons, 
and  recites  that  the  signers  "are  residents 
and  taxpayers  of  the  county  of  Douglas  and 
In  the  vldnlty  herein  to  be  benefited."  Re- 
lator's objection  to  this  petition  is  that  It  is 
not  signed  by  householders,  as  provided  by 
the  statute.  It  will  be  observed,  however, 
that  the  statute  does  not  require  that  the 
I)etltion  state  that  the  signers  are  household- 
ers ;  It  Is  sufficient  if  the  county  commission- 
ers be  satisfied  that  the  signers  are  house- 
holders. Generally  speaking,  a  resident  and 
taxpayer  Is  a  householder,  but  probably  not 
necessarily  so.  The  order  of  the  commission- 
ers establishing  the  road  shows  upon  its 
face  that  testimony  was  taken,  and  Inasmuch 
as  the  commissioners  proceeded  to  act  upon 
the  petition  and  establish  the  road,  we 
must  presume  that  they  were  satisfied  that 
the  petition  had  been  signed  by  ten  or  more 
householders  as  provided  by  statute.  At 
least,   we  must  so  presume  until  we  find 


something  in  the  record  to  show  to  the  con- 
trary. Thete.tt  nothiijg  to  be  found  In  the 
record  showing  that  any  of  these  petitioners 
were  not  householders.  We  conclude,  there- 
fore, that  the  petition  la  suffldent 

.[3]  2.  The  relator  complains  of  the  court's 
order  sustaining  the  demurrer  to  the  affirm- 
ative defenses  '  in  each  its  original  and 
first  amended  answer,  and  also  complains 
that  the  court  refused  to  permit  It  to  file  a 
second  amended  answer.  These  matters 
were  entirely  within  the  discretion  of  the 
court  ThU  court  has  held  in  a  large  num- 
ber of  cases  that  the  statute  with  reference 
to  cases  of  this  character  does  not  contem- 
plate any  answer  upon  the  part  of  the  land- 
owner who  is  made  a  party  to  the  action. 
Seattle  By.  Co.  v.  Murphlne,  4  Wash.  448, 
SO  Pac.  720;  State  ex  rel.  Ami  Co.  v.  Sup. 
Ct,  42  Wash.  678,  85  Pac.  669 ;  In  the  Mat- 
ter of  Pike  Street,  Seattle,  42  Wash.  551, 
85  Pac  46;  Manhattan  Bldg.  Co.  v.  Seattle, 
52  Wash.  226,  100  Pac  330;  Tacoma  v. 
Wetherhy,  67  Wash.  295,  106  Pac  903;  Tac 
East.  Ry.  v.  Smlthgall,  58  Wash.  445,  108 
Pac  1091.  The  landowner  may,  without  any 
pleading,  make  any  defense  to  such  actions 
he  sees  fit  Since,  therefore,  no  answer  is 
necessary,  there  cannot  be  any  error  In  sus- 
taining the  demurrer  to  the  answers  or  in 
refusing  to  allow  the  second  amended  an- 
swer to  be  filed. 

[4]  8.  The  next  contention,  as  we  under- 
stand it,  is  that  the  trial  court  made  its  ad- 
judication of  necessity  without  the  taking  of 
testimony.  The  only  thing  In  the  record 
to  Indicate  that  this  order  was  made  with- 
out the  taking  of  testimony  is  the  absence 
,from  the  record  before  us  of  any  testimony. 
However,  the  fact  that  there  is  no  testimony 
In  the  record  would  not  conclusively  show 
that  no  testimony  was  taken.  The  certifi- 
cate made  by  the  clerk  of  the  court  and 
attached  to  the  record-  before  us  states  that 
the  record  contains  a  true  and  correct  copy 
of  the  "entire  files"  in  the  above-entitled 
cause.  It  does  not  pretend  to  certify  that 
the  record  contains  all  of  the  proceedings 
had  In  the  case.  Furthermore,  the  order 
of  necessity  made  by  the  court  .shows 
that  all  the  parties  were  present  and  that 
testimony  was  Introduced  by  the  petitioners, 
and  we  must  therefore  assume  that  the  or- 
der of  necessity  was  made  apon  testimony 
received. 

[S]  The  relator  also  complains  that  the 
facts  do  not  Justify  the  court  in  making 
the  order  of  necessity.  Inasmuch  as  the 
facts  are  not  before  us,  we  must  refuse  to 
pass  upon  this  point  We  do  not  see  any 
error  In  the  record. 

The  order  under  review  Is  affirmed.  The 
stay  of  proceedings  pending  this  hearing, 
heretofore  granted  by  this  court.  Is  vacated. 

HOLCOMB,  C.  J.,  and  PARKER,  FOL- 
LERTON,  and  MOUNT,   JJ.,  concur. 
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PEMBBRTON  t.  ARNT.    (L.  A.  4923.) 

(Supreme  C!ourt  of  California.    July  30,  1919.) 

1.  MuwiciPAL  CoBPOBATioNB  «=»70e(5)— Coir 
LiBioN  IN  Street— Etidenck  —  Neolioknt 
Opkbation  of  AirroMOBiLE. 

In  an  action  for  injuries  to  a  pedestrian 
struck  by  defendant's  automobile,  evidence  held 
sufficient  to  sustain  the  court's  hiding  that  the 
defendant  was  negligent  in  giving  no  warning, 
failing  to  watch  for  pedestrians  and  turning  on- 
to the  left-hand  side  of  the  street. 

2.  Appeai.  akd  Ebbob  •s>1062(7)— Habmizsb 
Ebbob— Admission  or  Etidknob  —  Cube  bx 
Finding. 

If  a  municipal  ordinance  requiring  Tebides 
tuning  a  comer  to  right  to  turn  as  near  the 
curb  as  possible  was  superseded  by  the  Motor 
Vehicle  Act,  requiring  them  only  to  keep  to  the 
right  of  the  center  of  the  street,  error  in  admit- 
ting the  ordinance  was  harmless,  where  the 
court  found  that  defendant  made  the  turns  on- 
to the  left-hand  side  of  the  Kreet. 

3.  Witnesses  $=>281— Cboss-Exavination— 

ASSDUPTION  OF  FaCXS. 

In  cross-examining  defendant's  wife,  where 
there  was  evidence  that  defendant  in  turning  a 
comer  to  the  right  with  his  automobile  turned 
onto  the  left  side  of  the  street,  though  such 
evidence  was  contradicted  by  defendant  and  oth- 
er witnesses,  a  question,  assuming  that  he  made 
such  turn,  was  not  objectionable  as  assuming  a 
state  of  facts  not  in  evidence. 

4.  Appeal  and  Ebbob  «s>1048(6)— HABifLESS 
Ebbob— Objection  to  Question. 

Where  the  court  had  a  question,  objected  to 
as  assuming  defendant  turned  onto  the  left  side 
of  the  street,  re-read,  and  then  stated  that  wit- 
ness might  answer  whether  there  was  anything 
interfering  with  defendant's  turning,  an  answer 
that  there  was  nothing  was  an  answer  to  the 
court's  question,  and  error  cannot  be  predicated 
on  the  original  question;   it  being  unanswered. 

5.  Appeal  and  Ebbob  «s>1048@)— Habmless 
Ebbob— Adicission  of  E}vidence  —  Answeb 
to  ilo'bofeb  qxtestionb. 

Error  in  permitting  a  witness  to  answer  a 
question  which  assumed  facts  was  not  prejudi- 
cial, where  other  witnesses  had  testified  without 
contradiction  to  the  same  effect,  and  appellant 
made  no.  claim  to  the  contrary. 

Department  1. 

Ai^eal  from  Superior  Court,  Los  Aogeles 
County;  Lewis  R.  Works,  Judge. 

Action  by  Ferle  C.  Pemberton  against  Ed- 
ward Amy.  Judgm^it  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Roland  G.  Swaffield,  Phil.  M.  Swaffleld,  and 
Cbris  Wilson,  all  of  Long  Beach,  for  ap- 
pellant 

Ingle  Carpenter  and  Cbas.  W.  Fourl,  both 
of  Los  Angeles,  for  respondent 

LAWLOR,  J.  Action  was  brought  by  the 
plaintiff  against  the  defendant   to  recover 


damages  for  Injnrles  snstalned  by  his  wife. 
Amy  Pemberton,  through  the  alleged  neg- 
ligence of  the  defendant  In  the  operation  of 
bis  automobile.  The  cause  was  tried  before 
the  court  sitting  without  a  jury.  The  court 
found  for  the  plaintiff  In  the  sum  of  $2,000, 
with  costs  amounting  to  150.46,  and  Judgment 
was  entered  accordingly.  The  appeal  is 
from  the  Judgment  on  the  grounds  of  the 
insufficiency  of  the  evidence  and  errors  in 
law  occurring  at  the  trlaL 

[1]  Mrs.  Pemberton  was  struck  and  run 
over  by  appellant's  automobile.  The  acci- 
dent  occurred  on  January  22,  1016,  between 
7  and  7:30  pw  m.  at  the  intersection  of  Third 
street  and  Atlantic  avenue.  In  the  city  of 
Long  Beach.  Third  street  which  runs  east 
and  west  is  crossed  at  right  angles  by  At- 
lantic avenue,  a  street  60  feet  wide  from 
curb  to  curb.  Ttiird  street  along  which  a 
double  street  car  track  runs,  is  paved  and 
is  60  feet  wide  from  curb  to  curb.  Atlantic 
avenue  is  not  paved,  but  ttie  pavement  of 
Third  street  extends  north  into  tbis  street 
2  feet  beyond  the  north  line  of  the  sidewalk 
if  extended  across  Atlantic  avenue.  This 
pavement  comes  op  flush  with  the  sidewalk 
and  curb  on  both  sides  of  Atlantic  avenue, 
so  that  there  Is  no  drop  from  the  sidewalk 
to  the  pavement  at  this  crossing. 

On  the  evening  of  the  accident  Mrs.  Pem> 
I>erton,  with  her  12  year  old  son  Lorwln,  left 
their  home  with  the  intention  of  attending 
the  revival  services  which  were  being  held 
in  the  tal)emacle,  a  temporary  structure, 
situated  on  the  northeast  comer  of  Atlantic 
avenue  and  Third  street.  They  had  alighted 
from  a  street  car  at  American  avenue  and 
Third  street  three  blocks  west  of  Atlantic 
avenue,  and  were  proceeding  east  oa  the 
sidewalk  along  the  north  side  of  Third  street 
and  had  reached  a  point  on  the  crosswalk 
on  Atlantic  avenue  when  Mrs.  Pemberton 
was  struck  by  defendant's  machine,  which 
had  comie  down  Third  street  in  a  westerly 
direction  and  was  making  the  turn  into  At- 
lantic avenue,  going  north. 

As  to  the  nature  and  extent  of  the  Inju- 
ries sustained  there  was  no  conflict  In  the 
evidence.  It  was  established  by  the  testi- 
mony of  the  plaintiff  and  Mrs.  Pemberton, 
as  well  as  by  that  of  the  physicians  who 
treated  her,  that  she  had  sustained  bruises 
about  the  bead  and  chest  and  arms;  that 
three  ribs  had  l>een  broken  on  the  left  side, 
and  that  at  least  one  of  these  had  punctured 
the  lung  on  that  side.  It  was  further  estat>- 
lished  that  two  major  operations  had  been 
necessary  as  the  result  of  the  accident;  that 
one  of  these  operations  was  for  the  purpose 
of  removing  the  spleen,  which  had  been  rup- 
tured ;  the  removal  of  which  the  doctor  who 
performed  the  operation  testifled  was  abso- 
lutely necessary  in  order  to  save  the  patient's 
life.  The  other  operation  was  for  the  pur- 
pose of  removing  certain  abscesses  from  the 
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Inng.  It  was  also  established  that  a  mptnre 
had  developed  as  'a  resnit  of  the  first  <^>er- 
aUoD,  which  could  be  cnred  only  by  a  fur- 
ther operation.  It  was  the  opinion  of  the 
physicians  who  testified  as  to  Mrs.  Pember- 
ton's  condition  that  her  health  would  never 
be  normal  again. 

As  to  how  the  accident  actually  hai^iened 
the  evidence  Is  in  sharp  confilct  Mrs.  Pein- 
berton  testified  that  as  she  approached  At- 
lantic avenue  her  son  Lorwin  was  on  her 
right,  that  Is,  on  the  side  next  to  the  street; 
that  when  they  reached  the  west  side  of 
Atlantic  avenue  they  stopped  on  the  curb 
and  looked  both  ways  before  proceeding  to 
cross,  that  Is  to  say,  she  looked  north  along 
Atlantic  avenue  and  south  along  Atlan- 
tic aveoue  and  east  along  Third  street; 
that  In  doing  so  she  saw  defendant's  au- 
tomobile ai^roachlng  as  It  came  down  Third 
street,  going  west;  that  It  was  moving 
moderately  fast  near  the  center  of  the 
street;  that  at  the  time  she  stepped  from 
the  west  curb  of  Atlantic  avenue  onto 
the  crosswalk  the  defendant's  machine  was 
about  60  feet  east  of  the  sidewalk  line  of 
the  east  side  of  Atlantic  avenue;  that  from 
the  time  she  stepped  into  Atlantic  avenue 
she  paid  no  further  attention  to  the  machine, 
because  It  did  not  appear  to  be  in  her  way; 
that  she  had  proceeded  about  10  or  IS  feet, 
less  than  halfway  across  the  street,  when 
she  was  struck  In  the  back  and  side  by  the 
defendant's  automobile;  that  she  heard  no 
bom  sounded  or  any  other  warning  given; 
that  she  did  not  know  that  the  defendant's 
machine  had  made  the  turn  until  it  struck 
her;  and  that  she  did  not  remember  whether 
or  not  the  lights  on  the  machine  were  lighted. 
This  statement  was  corroborated  by  her  son 
liorwin,  who  testified  that  he  had  watched 
the  automobile  out  of  the  comer  of  his  eye 
from  the  time  that  he  and  his  mother  start- 
ed on  the  crosswalk  until  he  thought  It  had 
passed  them ;  that  he  did  not  see  any  evl-. 
dence  of  an  intention  on  the  part  of  the  de- 
fendant to  turn  up  Atlantic  avenue;  that 
the  first  he  knew  that  the  machine  had  turn- 
ed was  when  it  loomed  up  on  his  right,  not 
more  than  2  feet  away ;  that  he  jumped  for- 
ward and  yelled  as  the  machine  touched  hla 
right  leg.    He  escaped  injury. 

Mr.  and  Mrs.  C.  H.  Hnag,  witnesses  called 
for  the  plalnticr,  testified  that  they  also  were 
oa  their  way  to  attend  the  revival  services  at 
the  tabernacle  at  the  time  the  accident  oc- 
curred; that  they  were  proceeding  along 
tlw  crosswalk  on  Atlantic  avenue,  Just  ahead 
of  Mrs.  Pemberton  and  her  son;  that  they 
saw  the  defendant's  automobile  coming  down 
Third  street;  that  all  of  the  lights  were 
lighted,  and  that  the  machine  appeared  to 
be  moving  at  about  10  or  15  miles  an  hour; 
that  they  both  watched  to  see  whether  or 
not  It  was  going  to  make  the  turn  into  At- 
lantic avenue;  that  at  the  time  the  machine 
reached  the  sidewalk  Une  on  the  east  side 


of  Atlantic  avenue,  the  point  where  an  auto- 
mobile would  ordinarily  begin  to  make  the 
turn.  It  showed  no  signs  of  slackening  speed, 
nor  gave  other  evidence  of  turning;  that 
they  watched  particularly,  because  when  the 
madilne  had  reached  that  tioint  they  were 
about  12  or  15  feet  from  the  east  curb  of  At- 
lantic avenue^  and  would  have  been  directly 
in  the  machine's  way  If  It  had  made  the  turn. 
Both  of  these  witnesses  testified  that  they 
did  not  see  the  automobile  make  the  turn; 
that  the  first  they  knew  that  It  had  turned 
Into  Atlantic  avenue  was  when  they  heard 
Lorwin  Pemberton  scream.  At  this  they  both 
turned  and  saw  the  machine  Just  as  It  was 
coming  to  a  stop.  It  was  then  headed  In  a 
northwesterly  direction,  and  was  on  the  west 
side  of  the  center  line  of  Atlantic  avenue,  _ 
on  the  crosswalk.  Mr.  Haag  testified  that' 
he  mshed  ba(^  and  was  among  the  first  to 
reach  the  injured  woman.  .  She  was  under 
the  machine,  and  he  found,  when  he  attempt- 
ed to  pull  her  out,  that  she  was  held  fast  by 
the  right  rear  wheel,  which  was  resting  ei- 
ther on  her  body  or  on  her  clothes;  that  in 
order  to  release  her  It  was  necessary  to  push 
the  machine  back  about  a  foot  Both  Mr. 
and  Mrs.  Haag  testified  that  they  heard  no 
hom  sounded  or  other  alarm  given. 

Witness  Willie  E.  Hale,  called  by  the  plain- 
tiff, testified  that  he  arrived  on  the  scene 
with  an  ambulance  shortly  after  the  accident 
happened;  that  he  drove  the  ambulance 
south  down  Atlantic  avenue  and  stopped  on 
the  east  side  of  where  Mrs.  Pemberton  was 
being  supported  in  a  sitting  position  on  the 
ground.  His  ambulance  was  west  of  the  cen- 
ter line  of  Atlantic  avenue.  William  M.  Gal- 
braith,  also  called  on  behalf  of  the  plaintiff, 
testified  that  he  readied  the  scene  shortly 
after  the  accident  occurred;  that  he  found 
the  plaintiff  sitting  on  the  ground  a  little 
west  of  the  center  of  the  street;  and  that  the 
automobile  was  standing  almost  exactly  In 
the  center  of  the  street  E.  B.  Hill,  called 
on  behalf  of  the  plaintiff,  testified  that  he, 
too,  was  on  his  way  to  the  tabernacle;  that 
he  was  proceeding  along  the  crosswalk  Just 
ahead  of  Mr.  and  Mrs.  Haag;  that  he  ob- 
served the  defendant's  machine  as  it  came 
down  Third  street  and  that  he  did  not  see 
any  Indications  of  It  making  the  turn  Into 
Atlantic  avenue;  that  he  watched  the  auto- 
mobile until  It  passed  the  point  where  a  ve- 
hicle would  usually  begin  to  turn,  that  Is 
to  say,  the  sidewalk  line  of  the  east  side  of 
Atlantic  avenue;  that  he  had  reached  the 
east  curb  when  he  heard  Lorwin  Pemberton 
scream;  that  he  turned  and  saw  that  the 
machine  had  turned,  and  that  Mrs.  Pember- 
ton had  been  run  down  on  the  crosswalk. 
He  rushed  to  the  automobile  and  assisted 
Mr.  Haag  In  removing  Mrs.  Pemberton  from 
undemeath  the  machine.  According  to  this 
witness  the  automobile  was  entirely  on  the 
east  side  of  the  center  Une  of  Atlantic  av- 
enue, but  he  testified  that  the  west  or  left- 
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hand  side  of  the  machine  traa  right  on  the 
center  line.  None  of  these  witnesses  saw 
the  machine  make  the  turn.  All  of  them, 
however,  except  the  last  two,  as  we  have 
shown,  gave  the  position  of  the  machine 
-when  it  was  brouglit  to  a  stop  as  being  on 
the  left-hand  side  of  the  center  of  the  street 

It  Is  the  contention  of  the  appellant  that 
he  made  the  turn  from  Third  street  into 
Atlantic  avenue,  as  near  the  right-hand  curb 
as  was  possible,  and  that  the  injury  to  Mrs. 
Pemberton  was  the  result  of  her  own  neg- 
ligence in  hurrying  across  Atlantic  avenue 
without  looking  for  approaching  automobiles. 
The  appellant  was  driving  the  machine  him- 
self, sitting  alone  on  the  front  seat  In  the 
rear  seat  were  his  wife  and  his  two  daugh- 
ters. In  his  own  behalf  the  appellant  tes- 
tUled  that  as  he  came  down  Third  street  he 
was  on  the  right-hand  side  of  the  north  car 
track ;  that  he  was  traveling  about  10  miles 
an  hour;  that  he  had  all  the  lights  burning 
on  the  machine;  that  when  he  reached  the 
east  line  of  Atlantic  avenue  he  sounded'  his 
horn  and  began  to  make  a  gradual  turn  to 
the  right;  that  he  passed  within  6  or  8  feet 
of  the  northeast  corner,  but  that  in  order 
to  avoid  striking  an  automobile  which  was 
parked  on  Atlantic  avenue  at  right  angles 
to  the  curb  from  15  to  20  feet  north  of  the 
comer,  he  bore  a  little  to  the  left;  that  there 
was  a  street  car  passing  going  cast  Just  be- 
fore he  reached  the  east  line  of  Atlantic  av- 
enue; that  Atlantic  avenue  was  very  dark  at 
the  time;  and  that  there  were  no  lights  ex- 
cept those  on  his  machine  and  some  of  the 
machines  that  were  parked,  and  a  small  in- 
candescent light  at  the  door  of  the  taber- 
nacle; that  he  did  not  see  Mrs.  Pemberton 
until  she  was  within  about  a  foot  or  a  foot 
and  a  half  of  the  right  front  fender:  that 
just  before  he  saw  her  he  had  been  blinded 
for  an  Instant  by  a  light  from  some  source 
which  flashed  across  his  wind  shield;  that 
as  soon  as  he  saw  Mrs.  Pemberton  he  cramp- 
ed his  front  wheels  hard  to  the  left  threw 
out  his  clutch,  jammed  on  the  foot  brake, 
and  at  the  same  time  set  the  emergency, 
bringing  his  machine  to  a  stop  within  its  own 
length,  and  on  the  right-hand  side  of  Atlan- 
tic avenue.  Appellant's  testimony  was  cor- 
roborated throughout  by  that  of  his  wife  and 
his  two  daughters. 

Witnesses  Mrs.  Minnie  Hasklns,  Rev.  A. 
R.  Moore,  W.  B.  Brown,  and  J.  C.  Hoffman, 
called  on  behalf  of  appellant,  all  testified 
that  they  arrived  on  the  scene  after  the  ac- 
cident had  happened,  and  that  they  found 
the  machine  standing  on  the  east  side  of  the 
center  line  of  Atlantic  avenue,  or,  in  other 
words,  on  the  right-hand  side  of  the  street 
C.  H.  Stevenson,  also  called  for  the  appellant 
testified,  however,  that  the  machine  was 
standing  at  about  the  center  of  the  street. 

The  court  found  that  the  defendant  Ed- 
ward Amy,  "at  the  time  and  place  herein- 
above  referred    to.    suddenly    and   without 


warning  or  signal  of  any  kind  turned  his 
autoniobile  to  the  right  nnd  to  the  north  into 
Atlantic  avenue,  and  violently  struck  Amy 
Pemberton  with  his  said  automobile,  and 
knocked  her  to  the  pavement  and  ran  over 
her  and  dragged  her  beneath  same;  that  the 
defendant  In  turning  to  the  right  from  said 
Tliird  street  north  into  Atlantic  avenue 
caused  his  automobile  to  be  turned  so  sudden- 
ly in  front  of  Amy  Pemberton  that  the  said 
Amy  Pemlierton  did  not  have  time  to  get 
out  of  the  way  of  defendant's  automobile 
before  the  collision  occurred ;  *  *  *  that 
the  defendant  •  •  •  carel^sly  and  neg- 
ligently drove  and  operated  his  automobile 
upon  said  crossing  in  a  careless  manner 
without  due  or  any  regard  to  the  safety  and 
convenience  of  pedestrians  and  the  said  Amy 
Pemberton,  in  that  he  neglected  and  failed 
to  keep  a  sharp,  diligent  and  careful  watch 
or  any  lookout  or  watch  whatsoever  for  pe- 
destrians, and  by  reason  of  said  negligence 
defendant's  automobile  struck  Amy  Pember- 
ton and  threw  her  to  the  ground  and  injured 
her  as  herein  more  fully  set  forth;  that  the 
defendant  negligently  and  carelessly  gave  no 
reasonable,  or  any  warning,  by  horn  or  other- 
wise, to  said  Amy  Pemberton  that  defendant 
was  turning  from  Third  street  north  into 
Atlantic  avenue,  and  intended  to  cross  said 
sidewalk  or  crossing,  which  was  being  used 
by  the  said  Amy  Pemberton,  In  order  to  al- 
low the  said  Amy  Pemberton  to  escape  from 
in  front  of,  and  get  out  of  the  way  of  de- 
fendant's automobile;  that  by  reason  of  the 
carelessness  and  negligence  of  the  defendant 
as  hereinabove  alleged  the  said  Amy  Pem- 
berton while  upon  said  crossing  referred  to 
was  struck  by  defendant's  automobile  as 
aforesaid,  was  knocked  down  and  dragged, 
tlirowu  to  the  pavement"  and  suffered  the 
injuries  as  hereinbefore  set  out;  "and  that 
she  will  be  an  invalid  for  the  ronalnder  of 
her  life  and  unable  to  perform  her  usual 
duties."  "As  a  conclusion  of  law  from  the 
foregoing  facts,  the  court  finds  and  deddes: 
That  the  defendant  Kdward  Amy  was  guilty 
of  negligence  in  running  and  colliding  with 
and  rannlng  over  the  said  Amy  Pemberton, 
the  wife  of  the  plaintiff  herein,  and  that  said 
negligence  was  the  proximate  cause  of  the 
said  injuries;  that  the  said  Amy  Pembeitoa 
was  not  guilty  of  any  contributory  negligence 
whatsoever." 

We  have  thus  reviewed  the  testimony  at 
length  in  order  to  show  that  there  is  suffi- 
cient evidence  to  support  the  findings  of  the 
court  resolving  the  conflict  on  the  side  of  the 
plaintiff. 

[2]  Appellant  contends  that  the  court  erred 
in  admitting  in  evidence  over  the  appellant's 
objection  section  8  of  Ordinance  598,  known 
as  the  "Traffic  Ordinance"  of  the  dty  of 
Long  Beach,  which  section  reads  as  follows: 

"Sec.  8.  The  driver  of  any  vehicle  in  turning 
to  the  right  from  one  street  into  another  shall 
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turn  the  corner  as  near  the  right-hand  curb  as 
possible." 

It  Is  urged  that  the  section  was  irrelevant, 
immaterial,  and  not  pertinent  to  any  issue  In 
the  case,  and  had  been  superseded  by  the 
Motor  Vehicle  Act  of  the  state  of  California 
(Stilts.  1913,  p.  639),  which  provides  that  the 
driver  of  any  vehicle  In  turning  to  the 
right  from  one  street  Into  another  shall  keep 
to  the  right  of  the  center  thereof.  Un  this 
point  the  court  fonnd : 

"That  at  the  time  of  said  injury  to  the  said 
Amy  PembertOD  *  *  •  there  was  in  full  force 
and  effect  in  the  city  of  Long  Beach,  state  of 
California,  an  ordinance  No.  598  (N.  S.),  which 
provided  that  'the  driver  of  any  vehicle  in  turn- 
ing to  the  right  from  one  street  into  another 
shall  turn  the  corner  as  near  the  right-hand 
curb  as  possible;'  •  *  *  that  the  defendant 
in  turning  to  the  right  and  north  into  Atlantic 
avenue  from  said  Third  street  in  the  city  of 
Long  Beach  did  not  keep  as  near  the  right- 
hand  curb  as  possible;  that  at  the  time  of  the 
accident  herein  complained  of  there  was  nothing 
to  prevent  the  defendant  in  turning  to  the  right 
from  said  Third  street  north  into  Atlantic  ave- 
nue, from  turning  close  to  the  curb  at  the  north- 
east of  said  Third  street  and  Atlantic  avenue 
as  required  by  the  ordinance  hereinabove  re- 
ferred to ;  that'  the  defendant  in  turning  to  the 
right  from  said  Third  street  north  into  Atlantic 
avenue  in  said  city  of  Long  Beach,  did  not  keep 
to  the  right  of  the  center  of  the  street  intersec- 
tion of  said  Third  street  and  Atlantic  avenue; 
that  the  negligence  of  the  defendant  was  the 
sole  and  proximate  cause  of  the  injuries." 

In  view  of  this  finding  it  Is  not  necessary 
to  consider  whether  the  admission  of  the  sec- 
tion 8  above  referred  to  was  superseded  by 
the  Motor  Vehicle  Act.  It  is  to  be  noted  that 
the  court  not  only  found  that  at  the  time 
of  the  accident  the  defendant  was  violating 
the  said  city  ordinance,  but,  also,  that  he 
was  violating  the  Motor  Vehicle  Act  itself, 
in  that  "be  did  not  keep  to  the  right  of  the 
center  of  the  street  Intersection  of  said  Third 
street  and  Atlantic  avenue."  For  this  reason, 
the  admission  of  the  ordinance,  even  if  er- 
roneous, would  not  be  prejudicial. 

[3]  It  Is  further  urged  by  the  appellant 
that  the  court  erred  in  admitting  into  evi- 
dence the  following  testimony  on  cross-ex- 
amination of  Mrs.  Kittle  Arny,  wife  of  de- 
fendant, and  a  witness  called  in  his  behalf: 

"Q.  So,  then,  there  was  nothing,  so  far  as 
you  could  see,  on  the  east  side  of  Atlantic 
avenue,  which  would  at  all  have  interfered  with 
your  turning  closer  to  the  curb  than  the  turn 
which  brought  you  at  or  near  the  center  of  the 
street? 

"Mr.  Swaffield:  We  object  to  that  on  the 
ground  that  it  assnmes  a  state  of  facta  not  in 
evidence.  It  assumes  that  the  turn  they  made 
would  have  brought  them  to  the  center.  She 
testified  there  was  a  swing  apparently  to  the 
west  at  the  time  of  this  accident;  she  has  not 
testified  that  the  turn  brought  them  to  the 
tenter:  irrelevant',  incompetent,  and  immaterial. 


"The  Court:  Read  the  question.  (Question 
read.) 

"The  Court:  She  may  answer  if  anything  was 
there  that  interfered  with  your  turning. 

"A.  There  was  nothing  there  that  I  saw;  we 
turned  as  close  as  we  could." 

The  objection  that  the  question  assumed 
a  state  of  facts  not  in  evidence  is  without 
merit.  As  we  have  heretofore  pointed  out, 
there  was  evidence  before  tfie  court  tending 
to  show  that  the  turn  which  the  defendant 
made  did  bring  bis  automobile  to  the  center 
of  the  street  intersection  and  beyund  that 
line.  And  this  Is  not  affected  by  the  fact  that 
there  was  evidence  to  tlie  contrary. 

[4,  l]  Moreover,  the  question  to  which  coun- 
sel objected  as  assuming  facts  not  in  evi- 
dence was  not  answered.  After  having  the 
question  read  the  court  said:  "She  may  an- 
swer if  anytliing  was  there  that  interfered 
with  your  turning."  The  answer  was  direct- 
ly responsive  to  the  question  of  the  court. 
In  any  event,  the  answer  could  not  be  held 
to  be  prejudicial  for  the  reason  that  other 
witnesses  had  testified  to  the  same  efl^ect, 
and  there  was  no  testimony  to  the  contrary. 
Not  was  any  claim  made  by  appellant  that 
there  was  any  obstroction  at  the  northeast 
comer  of  the  street. 

Judgment  affirmed. 

We  concur:   SHAW,  J.;  OLNEY,  J. 


(41  Cal.  App.  358) 
FISCHER  T.  LDKENS  et  al.    (Ov.  2583.) 

(District  (3ourt  of  Appeal,  First  District,  Divi- 
sion 2,  California.    June  8,  19ia) 

1.  Evidence  <fc=s83(6)— Pbesumpxions  —  Of- 
ficial AcnoR. 

Where  the  record  contains  no  evidence  to 
the  contrary,  it  must  be  presumed  that  the  clerk 
of  the  Supreme  Court  promptly  transmitted  a 
remittitur  after  its  issuance,  that  it  was  duly 
received,  that  the  clerk  of  the  trial  court  duly 
received  it,  and  thereafter  that  he  did  promptly 
attach  the  certificate  to  the  judgment  coll  and 
enter  a  minute  of  the  judgment  of  the  Supreme 
Court  on  a  docket,  against  the  original  entry, 
under  Code  Civ.  Proc.  i  958,  and  section  1963, 
subds.  15,  20,  and  24;  the  statute  not  calling 
for  a  separate  filing  mark  on  the  remittitur. 

2.  APPBAL  AND  Ebbob    «=>1217— BfiamTDB 
— Tbansfeb  of  JcKisoicnoN. 

The  jurisdiction  of  the  Supreine  C!ourt  ceas- 
es when  a  remittitur  is  issued,  and  instantly  the 
jurisdiction  of  the  superior  court  attaches. 

3.  EhriDERCB      4=3383(7)   —   Dbbds   —   Re- 

0ITAI,8. 

A  recitation  io  a  c(^y  of  deed  by  a  corpora- 
tion, as  recorded,  that  the  grantor  "has  here- 
unto set  its  name  and  caused  its  common  .seal 
to  be  affixed  by  its  president,  thereunto  duly  au- 
thorized by  resolution  of  its  board  of  directors," 
is  not  evidence  that  the  president  who  signed 


es»rer  ethef  oaaea  see  same  toplo  and  KEY-KUMBKR  In  all  Ker-Numbered  Dlgesti  and  Indexes 


Digitized  by 


Google 


968 


182  PACIFIC  BEPOBTBB 


(CaL 


the  deed  did  in  fact  affix  the  seal  of  the  corpora- 
tion ;  it  being  the  duty  of  the  recorder,  under 
Pol.  Code,  {  4137,  to  note  on  the  copy  made  by 
him  the  certificates  and  proofs  appearing  on  tlie 
face  of  the  instrument. 

4.  Evidence  «=»370(S)  —  Cobpobatk  Dkxdb 
— Necessitt  fob  Skai» 
Unless  a  deed  of  a  corporation  bears  the 
corporate  seal,  it  is  inadmissible  in  evidence, 
without  a  showing  of  the  authority  of  the  offi- 
Mrs  executing  the  same  to  execute  it. 

Appeal  from  Snperior  Court,  Alameda 
County;  WlUiam  H.  Waste,  Judge. 

Action  by  Xavler  Fischer  against  Bl  G. 
Iiulcens  and  the  Padflc  Investments,  Incor- 
porated, and  others.  Judgment  for  plain- 
tiff, and  the  last-named  defendant  appeals. 
Affirmed. 

See,  also,  178  Pac.  301^ 

PiUsbury,  Madison  &  Sutro,  of  San  Fran- 
<dsco,  for  appellant 

Stanley  Moore,  of  San  Francisco,  and 
Reed,  Nusbaumer  &  Bingaman,  of  Oakland, 
for  respondent 


LANGDON,  P.  J.  This  Is  an  action  to 
quiet  title.  The  plaintiff  had  judgment  In 
the  trial  court.  Pacific  Investments,  Incor- 
porated (a  corporation),  one  of  the  defend- 
ants, has  appealed  and  has  brought  up  all 
the  evidence  in  a  bill  of  exceptions.  The  evi- 
dence of  the  parties  consists  of  written  In- 
struments. No  witnesses  were  called  by 
either  party.  Both  parties  claim  to  deraign 
title  from  Western  Fuse  &  Explosives  Com- 
pany. On  December  22,  1904,  the  plaintiff 
obtained  a  Judgment  against  the  Western 
Fuse  &  Explosives  Company,  and  later  took 
out  execution  and  caused  the  property  in- 
volved In  this  action  to  be  sold  at  execution 
sale.  The  plaintiff  purchased  at  the  sale, 
and  If  his  purchase  vested  la  blm  a  legal  title 
the  Judgment  of  the  trial  court  should  be 
affirmed. 

[1,2]  Appellant's  first  objection  is  that  the 
execution  sale  was  invalid,  on  the  ground  that 
at  the  time  the  clerk  of  the  trial  court  is- 
sued the  writ  the  Jurisdiction  of  the  trial 
court  had  been  divested  by  virtue  of  an  ap- 
peal duly  perfected.  This  point  was  dis- 
cussed and  determined  adversely  to  the  con- 
tritions qf  the  defendant  and  appellant  in 
the  opinion  of  division  1  of  this  court  upon 
the  former  hearing  of  this  matter  (178  Pac. 
302).  We  agree  with  the  conclusion  reached 
In  that  opinion.  As  stated  therein,  the  facts 
regarding  the  appeal  in  the  action  against 
the  Western  Fuse  &  Ebcploslves  Company, 
and  pertinent  to  this  appeal,  are  few,  and 
they  are  all  admitted.  The  first  appeal  was 
taken  regularly  and  the  execution  was  duly 
stayed.  Later  that  appeal  was  disposed  of 
and  a  remittitur  was  sent  down.    The  re- 


mittitur was  dated  May  9,  1910.  It  was 
filed  September  13,  1916,  nunc  pro  tunc.  May 
11,  1010,  pursuant  to  an  order  of  the  trial 
court  made  on  that  date.  The  record  is 
silent  as  to  when,  if  at  all,  the  clerk  of  the 
trial  court  did  "attach  the  certificate  to  the 
Judgment  roll,  and  enter  a  minute  of  the 
Judgement  of  the  Supreme  Court  on  the  dock- 
et agpinst  the  original  entry."  The  writ  ot 
execution  was  taken  out  August  1,  1913,  and 
the  sale  was  had  September  8,  1913.  As  the 
record  contains  no  evidence  to  the  contrary, 
we  must  presume  that  the  clerk  of  the  Su- 
preme Court  promptly  transmitted  the  re- 
mittitur after  its  issuance;  that  it  was 'duly 
received;  that  the  clerk  of  the  trial  coiurt 
duly  received  it;  and  thereafter  that  he  did 
promptly  "attach  the  certificate  to  the  Judg- 
ment roll,  and  enter  a  minute  of  the  Judg- 
ment of  the  Supreme  Court  on  the  docket, 
against  the  original  entry."  Code  Civ.  Proc 
I  038;  section  1963,  subds.  IS,  20  and  24. 
These  matters  fill  all  the  calls  of  the  statute. 
It  will  be  noted  that  the  statute  does  not  call 
for  a  separate  filing  mark  on  the  remittitur. 
Code  Civ.  Proc.  f  958.  When  the  provisions 
of  the  last-mentioned  section  have  been  com- 
plied with,  it  Is  clear  that  Jurisdiction  re- 
vests in  the  trial  court  Granger  v.  Sheriff, 
140  Cal.  190,  73  Pac.  816.  There  is  not  how- 
ever, any  express  statement  on  that  subject 
in  our  statutes.  But  there  is  settled  author- 
ity to  the  effect  that  all  Jurisdiction  of  the 
appellate  court  Is  divested  on  the  instant  the 
remittitur  goes  down.  Herrllch  v.  McDonald, 
83  Cal.  605,  23  Pac.  710;  Adams  v.  Dorh- 
mann,  63  CaL  417;  Granger  v.  Sheriff,  supra. 
But  it  needs  no  citation  of  authority  to  the 
effect  that  Jurisdiction  of  a  pending  case 
rests  in  some  court.  In  this  case  the  Juris- 
dlclon  of  the  Supreme  Court  and  the  Juris- 
diction of  the  superior  court  only  are  in- 
volved. It  being  settled  by  the  above  au- 
thorities that  the  Jurisdiction  of  the  Supreme 
Court  ceased  when  the  remittitur  issued,  it 
seems  clear  that  instantly  the  Jurisdiction 
of  the  superior  court  attached.  It  follows 
that  the  attack  on  the  title  of  the  respondent 
is  without  merit 

This  leaves  for  our  consideration  only  the 
one  Question  of  whether  or  not  the  trial 
court  erred  in  refusing  to  admit  in  evidence 
the  record  of  a  deed  from  the  Western  Fuse 
8c  Explosives  Company  to  B.  G.  Lukens, 
through  which  deed  appellant  claimed  to 
deraign  title  to  the  property  In  question. 
The  objections  urged  against  the  admission 
of  the  record  of  the  deed  are  that  from  said 
record  it  does  not  appear  that  a  corporate 
seal  was  attached  to  the  deed;  that  there  was 
no  proof  by  the  defendant  ot  delivery  of  the 
deed  to  the  grantee;  and,  further,  that  the 
deed  was  void  because  It  purported  to  have 
been  executed  on  behalf  of  the  corporation 
by  Ek  G.  Iiukens,  as  president  thereof,  to 
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blmseU  personally;  and  that  the  considera- 
tion recited  in  tbe  deed  being  a  mere  nominal 
consideration,    and    said    defendant    having 

•  failed  to  show  that  an  adequate  considera- 
tion was  paid  by  said  Lukens  to  said  cor- 
poration, the  deed  was  prima  fade  void. 

The  original  deed  having  been  lost,  appel- 
lant offered  In  evidence  the  record  of  this 
deed  in  the  ofiBce  of  the  county  recorder  of 
Alameda  county.  Under  our  conclusion,  it 
will  only  be  necessary  for  us  to  discuss  the 
first  objection  made  to  the  deed,  which  ob- 
viates the  consideration  of  the  contention  of 
appellant  that  the  remaining  objections  made 
by  plaintiff  and  respondent  were  not  raised 
In  time. 

[3,  4]  The  defendant,  in  attempting  to  In- 
troduce the  record  of  this  deed  from  the 
corporation  td  Lukens,  Introduced  no  proof 
of  the  authority  of  the  officer  executing  the 
Instrument  to  execute  the  same,  but  relied 
upon  the  presumption  raised  by  a  seal  of 
the  corporation  to  furnish  the  prima  facie 
proof  necessary  to  its  admission  In  evi- 
dence. The  record  of  the  deed  contained  no 
statement  or  other  evidence  by  the  recorder 
that  a  corporate  seal  was  affixed  to  the 
original  deed,  but  the  deed  Itself,  as  record- 
ed, recited  that  the  grantor  "has  hereunto 
set  its  name  and  caused  its  common  seal  to 
be  affixed  by  Its  president,  thereunto  dnly 
authorized  by  resolution  of  its  board  of  direc- 
tors." We  think  this  recital  is  not  evidence 
of  the  existence  of  the  fact  which  it  recites. 
Gashwller  v.  Willis,  83  Cal.  U,  17,  91  Am. 
Dec.  607. 

Section  4137,  Political  Code,  declares: 

"When  any  inatrument,    *    *    *   is  deposited 

•  •  •  for  record,  the  recorder  must  indorse 
upon  the  same  the  time  when  It  was  received 

•  *  *  and  must  record  the  same  without  de- 
lay, together  with  the  acknowledgments,  proofs, 
certificates,  written  npon  or  annexed  to  the 
same.    •    •    •" 

It  was  the  duty  of  the  recorder,  therefore 
to  note  on  the  copy  made  by  him  the  certifi- 
cates and  proofs  appearing  on  the  face  of 
the  instrument.  If  there  had  been  a  seal 
upon  the  original  deed,  the  record  of  which 
was  sought  to  be  introduced  by  the  defend- 
ant, it  would  have  been  the  duty  of  the  re- 
corder to  have  made  some  appropriate  record 
of  that  fact.  We  will  presume  that  official 
duty  has  been  regularly  done,  and,  In  the 
absence  of  a  seal  npon  the  copy,  we  must 
presume  that  the  original  deed  bore  no  seaL 
If  the  original  deed  had  been  produced  with- 
out the  corporate  seal,  it  would  have  been 
Inadmissible,  without  a  showing  of  the  au- 
thority of  the  officers  executing  the  same  to 
execute  it.  Barney  v.  Pforr,  117  Cal.  66,  48 
Pac.  987;  Miners'  Ditch  Co.  v.  Zellerbach, 
37  Cal.  646,  at  pages  696,  697,  and  598,  99 
Am.  Dec.  300.  Appellant  is  In  no  better  posi- 
tion by  reason  of  having  offered  the  record 


instead  of  the  originaL  The  defendant  made 
no  showing  wlmtever  of  due  and  regular  ex- 
ecution by  the  officers  of  the  corporation,  and 
we  think  the  deed  was  properly  excluded. 

'The  case  of  Smith  v.  Dall,  13  Cal.  610,  re- 
lied upon  by  appellant,  merely  presented  the 
question  of  whether  the  defendant,  who 
claimed  under  a  deed  subsequent  to  the  one 
under  which  plaintiff  deraigned  title,  had 
notice  of  the  first  conveyance,  which  had 
been  imperfectly  recorded.  This  case  was 
decided  In  1869,  before  the  distinction  be- 
tween sealed  and  unsealed  instruments  had 
been  abolished  In  this  state,  and  at  that  time 
It  was  necessary  for  a  deed  to  be  under  seal. 
It  was  held  in  that  case,  however,  that  so 
far  as  the  record  of  the  deed  was  concerned, 
a  recital  In  the  notarial  certificate  that  the 
deed  contained  a  seal  was  sufficient  to  give 
the  notice  contemplated  by  the  statute  to  a 
subsequent  purchaser.  There  was  no  ques- 
tion involved  in  that  case  of  the  validity  of 
the  deed  to  pass  title.  In  fact,  it  is  stated 
by  the  court  that  the  deed  was  actually  un- 
der seal  and  had  been  duly  acknowledged, 
and  the  court  stated  that  the  question  was: 
"Does  the  fact  that  the  recorder  failed  to 
make  some  mark  upon  his  books  to  indicate 
that  there  was  a  seal  to  the  conveyance  vi- 
tiate the  record?" 

In  the  present  case,  the  record  was  not 
offered  to  prove  notice,  but  as  an  actual  step 
in  the  chain  of  title  claimed  by  the  defendant. 

The  Judgmmt  is  affirmed. 

We  concnr:    BRITTAIN,  J.;  HAVEN,  J. 


(41  Cal.  App.  2S1) 

WING  ▼.  WESTERN  PAO.  R.  CO. 
(Civ.  2777.) 

(District  0>nrt  of  Appeal,  First  District,  Di- 
vision 2,  CaUfomia.  May  23,  1919.  Re- 
hearing Denied  by  Supreme  Court  July  21, 
1919.) 

1.  RAiLBOAns  «=3S86— Pkbsorb  on  Tbaok— 

CORTRIBITTOBT  NlOUOENCB. 

The  contributory  negligence  of  one  injured 
while  crossing  a  track  along  which  he  is  walk- 
ing Is  to  be  determined  without  reference  to 
any  negligence  of  the  railroad. 

2.  RAiutoADS  «=s>400(12)— Ik jtTRiES  ow  Track 
— QxmsnoNB  fob  Jubt— Contbibdtoby  Nbo- 

UOENOB. 

A  pedestrian  on  a  street  occupied  by  an  un- 
finished spnr  track,  who  started  to  cross  the 
track  without  looking  for  cars,  the  gravel  on 
each  side  commanding  bis  attention,  held  not 
giiilty  of  contributory  negligence  as  a  matter 
of  law. 

3.  Nequgkrck  «=>136(9)  —  Contbibutobt 
Nxouobncb— Qdestior  fob  Jubt. 

Contributory  negligence  is  a  question  of  fact 
for  the  jury,  and  not  one  of  law  for  court,  when 
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reasonable   minds  may  draw  different  concla- 
sions  from  the  facts. 

Appeal  from  Superior  Court,  Alameda 
County;  William  S.  Wells,  Judge. 

Action  by  Jacob  Wing  against  the  Western 
Pacific  Railroad  Company.  Judgment  for  de- 
faidant,  and  plaintiff  appeals.    Reversed. 

M.  H.  Wascerwitz  and  O.  C.  Ringolsky, 
both  of  San  Francisco,  for  appellant. 

Snook  &  Church,  of  San  Francisco  (Guy  V. 
Sboup,  of  San  Francisco,  of  counsel),  for  re- 
spondent. 

HAVEN,  J.  Plaintiff  appeals  from  a  Judg- 
ment of  nonsuit  rendered  against  him  in  an 
action  to  recover  damages  for  personal  in- 
juries. In  granting  defendant's  motion  for 
a  nonsuit,  the  learned  Judge  of  the  trial  court 
stated  the  reasons  therefor  in  the  following 
language: 

"The  motion  for  a  nonsuit  bos  been  made  in 
this  case,  on  the  ground  of  contributory  negli- 
gence of  the  plaintiff,  and  this  motion,  in  the 
court's  judgment,  must  be  granted.  There  is  no 
qivstion  in  my  mind  that  the  plaintiff  was  gross- 
ly negligent  in  his  actions  that  night.  His 
testimony  shows  that  he  came  down  from  the 
synagogue,  went  straight  down  Harrison  street, 
leaving  two  streets  in  which  he  had  a  clear 
right  of  way;  that  he  crossed  these  railroad 
tracks  and  went  into  a  place  of  danger;  that 
he  saw,  as  he  turned  into  Third  street,  this  car 
standing  on  the  track  in  front  of  his  bouse, 
nearly  600  feet  away;  that  he  walked  then  75 
to  100  feet,  and  then  crossed  the  spur  track; 
and  tiiat  he  either  did  not  look  or  h«  wallced 
directly  into  the  car  that  was  coming,  looking 
directly  at  it,  and  there  can  be  no  recovery  in 
a  case  of  that  kind.  The  court  finds,  as  a  ques- 
tion of  law,  that  there  was  contributory  negli- 
gence, and  the  motion  tor  nonsuit  will  b« 
granted." 

Appellant  contends  that  the  question  of  bis 
contributory  negligence  should  have  been  left 
to  the  Jury.  Between  6  and  6:30  o'clock  in 
the  evening  of  October  7, 1917,  plaintiff,  who 
was  then  71  years  of  age,  was  walking  to- 
wards bis  home  in  the  dty  of  Oakland.  He 
proceeded  upon  Harrison  street  to  its  inter- 
section with  Third  street,  where  be  crossed 
the  two  main  tracks  of  the  railroad  owned 
and  operated  by  the  defendant,  and,  after 
turning  easterly  towards  Alice  street,  par- 
tially crossed  a  spur  track,  then  in  course 
of  construction,  when  he  was  struck  by  a 
car  operated  by  the  defendant  and  seriously 
injured.  The  spur  track  left  the  main  track 
at  Alice  street,  curved  southwesterly  towards 
the  sidewalk  on  the  south  side  of  Third  street, 
and  finally  straightened  out  and  ran  upon 
the  sidewalk  in  front  of  a  building,  the  east- 
erly end  of  which  was  75  or  100  feet  east  of 
Harrison  street.  The  ties  and  rails  of  the 
spur  track  had  been  laid  during  the  two  or 
three  weeks  prior  to  the  time  of  the  accident, 
but  the  track  was  not  ballasted,  the  gravel  for 


that  purpose  lying  in  piles  alongside  of  the 
track.  The  car  which  struck  the  plaintiff 
was  loaded  with  ties,  and  was  being  backed 
from  the  main  track  to  the  spur  track  by  an 
engine  attached  to  the  end  of  the  car  away 
from  plaintiff.  Plaintiff  resided  upon  the 
south  side  of  Third  street,  between  Alice  and 
Jackson  streets.  He  testified  that  it  bad  been 
his  custom  for  many  years,  when  going  to 
and  from  his  home  to  his  place  of  business, 
to  proceed  along  Harrison  street  to  the  south 
side  of  Third  street  and  then  turn  down 
Third  street;  that  he  bad  been  crossing  the 
two  main  line  tracks  since  they  were  laid, 
9  years  previous  to  the  accident;  that  on  the 
evening  of  tbe  accident,  he  turned  east  to- 
wards Alice  street  after  crossing  the  main 
tracks  and,  because  of  tbe  uncompleted  con- 
dition of  tbe  spur  track,  walked  in  the  space 
between  it  and  the  main  tracks  until  be 
reached  the  point  where  tbe  spur  track  left 
the  sidewalk  at  the  easterly  end  of  the  build- 
ing above  referred  to,  at  which  point  be  at- 
tempted to  cross  the  spur  track  to  the  side- 
walk; that,  when  crossing  the  main  tracks 
at  Third  and  Harrison  streets,  he  saw  a  train 
standing  on  one  of  them  between  Alice  and 
Jackson  streets,  atx>ut  opposite  bis  home: 
that  he  did  not  see  the  engine ;  that  although 
there  was  sufficient  light  to  see  tbe  train,  at 
a  distance  of  less  than  two  blocks,  it  was  too 
dark  to  tell  what  kind  of  a  train  it  was. 
Plaintiff  was  thoroughly  familiar  with  the 
location.  He  knew  that  the  spur  track  was 
unfinished,  and  that  no  cars  had  been  run- 
ning upon  it  when  he  crossed  it  two  or  three 
days  prior  to  the  accident  A  photograph  of 
the  scene  of  the  accident  was  Introduced  In 
evidence  and  is  contained  in  the  record. 
From  an  Inspection  of  this  exhibit  It  is  ap- 
parent that  it  was  necessary  for  plaintiff  to 
walk  over  the  gravel  which  had  been  piled 
along  the  track  for  the  purpose  of  ballasting 
before  stei^ing  upon  the  track,  and  that  bis 
attention  would  necessarily  be  centered  upon 
his  footsteps.  Plaintiff  had  Just  reached  the 
second  rail  of  this  unfinished  track  when  a 
gondola  car,  loaded  with  ties,  was  backed 
upon  the  spur  track  and  struck  blm.  He  tes- 
tified tliat  his  sight  and  hearing  were  very 
good,  but  that  be  neither  heard  any  noise 
nor  saw  any  lights  or  men  with  lighted  lan- 
terns. The  evidence  also  showed  that  there 
were  no  lighted  lanterns  along  tbe  track 
where  the  gravel  was  piled;  that  there  was  a 
light  on  the  front  of  tbe  engine,  which  was 
pointed  away  from  plaintiff,  but  that  plain- 
tiff saw  no  light  on  the  car.  Plaintiff  was  the 
only  witness  who  testified  to  the  facts  of 
the  accident.  His  description  of  the  accident 
was  as  follows: 

"I  was  crossing  one  half  tbe  new  track,  tb« 
other  half  I  see  nothing.  I  start  in  to  cross. 
There  was  no  light,  and  afterwards  come  tbe 
car,  and  the  car  gave  me  a  posh,  and  T  fell  down 
and  broke  my  leg,  and  after  I  take  bold  the 
leg  with  my  left  band  it  cat  my  baud  off.  be- 
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and  I  see  nothtag.  Q.  Did  you  leok  to  see  any- 
thing? A.  Of  conrse,  I  look  around  when  I 
got  to  cross  that  trade.  I  look  around  to  see 
anything  is  in  my  way,  and  I  don't  see  noth- 
ing. Q.  Did  you  seo  ^  train?  A.  I  didn't  see 
no  train.  I  see  the  train  in  the  middle  triack, 
and  I  was  over  this  track.  Q.  Where  did  yon 
eee  the  train?  A.  On  the  main  track,  in  the 
middle  of  the  street,  and  this  I  passed." 

In  reply  to  a  qnestlon  whether  he  saw  a 
car  on  the  main  track  between  Alice  and 
Harrison  streets,  he  said: 

"I  tell  you  I  didn't  take  no  notice  to  look 
back.  I  look  only  in  front.  I  don't  see  noth- 
ing because  I  don't  look  around  because  I  was 
to  the  track  post." 

Questioned  as  to  which  main  track  the 
train  which  he  saw  was  on  he  said: 

"That  I  can't  tell  you.  I  take  care  of  my- 
self, not  for  tbc  track,  because  I  see  I  pass 
through  the  two  tracks.  I  didn't  take  no  more 
notice." 

He  testified  in  answer  to  a  question  regard- 
ing where  he  had  crossed  the  tradis  on  an 
occasion  two  or  three  days  previous  to  the 
accident: 

"I  crossed  anywheres.  1  always  taken  care 
by  the  main  tracks;  I  crossed  on  the  main 
tracks,  and  this  track  wasn't  working,  no  cars 
going  there  or  nothing  at  all.  It  was  laying 
nothing  but  the  rails." 

[1,2]  If  plalntur  had  been  injured  l^  a 
train  or  car  running  on  either  of  the  main 
tracks  of  the  defendant's  railroad,  we  should 
have  no  hesitancy  in  agreeing  with  the  views 
of  the  learned  Judge  of  the  trial  court  as  ex- 
pressed In  his  order  granting  the  motion  for 
a  nonsnlt.  The  condition  of  the  spur  track, 
as  disclosed  by  the  evidence  above  referred 
to,  presents  a  very  different  question.  A  rail- 
road track  Is  in  itself  a  sign  of  danger.  Per- 
sons crossing  it  are  charged  with  the  duty 
to, look  and  listen,  because  they  are  presumed 
to  know  that  the  track  exists  as  a  means  for 
the  passage  of  trains  which  may  inflict  in- 
juries. The  failure  to  take  the  required  pre- 
cautions before  crossing  a  track  which  is 
being  used  for  such  purposes  is  "the  omis- 
sion to  do  something  which  a  reasonable  man 
guided  upon  those  considerations  which  ordi- 
narily regulate  the  conduct  of  human  affairs 
would  do,"  and  is  therefore  negligence  as  a 
matter  of  law.  It  is  manifest,  however,  that 
a  reasonable  man,  guided  by  the  considera- 
tions above  referred  to,  would  not  feel  called 
upon  to  exercise  as  great  a  degree  of  watch- 
fulness for  danger  from  passing  trains  in 
crossing  a  track,  which  he  knew  was  in  the 
process  of  construction  and  upon  which  no 
trains  had  been  operated  except  for  construc- 
tion purposes,  as  when  crossing  a  completed 
track  in  full  operation.  The  gravel  piled  be- 
side the  track  was  a  sign  of  the  danger  of 
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I  dio't  hear  nothing,  f  falling  Into  the  unfilled  excavation,  rather 


than  a  sign  of  the  possibility  of  approaching 
trains.  If  plaintiff  had  concentrated  bis  at- 
tention upon  the  train  whidi  he  had  observed 
in  the  next  block,  and  thus  stumbled  over 
the  gravel  pile  into  the  ditch,  it  might  well 
have  been  claimed  that  he  had  been  guilty  of 
negligence  In  so  doing. 

The  contributory  negligence  of  plaintiff  is 
to  be  determined  without  reference  to  any 
negligenee'of  the  defendant.  Hutson  v.  South- 
em  Cal.  Ry.  Co.,  150  Cal.  701,  703,  89  Pae. 
1003.  While,  therefore,  the  negligent  main- 
tenance of  the  spur  track  or  negligent  opera- 
tion of  the  train  which  caused  plaintiff's  In- 
juries cannot  be  relied  upon  as  absolving 
plaintiff  from  the  duty  of  exercising  the  usual 
precautions  required  of  a  reasonable  man 
under  the  circumstances,  all  the  facts  dls- 
dosed  by  plaintiff's  evidence  are  material  in 
determining  the  nature  of  the  danger  to 
which  It  Is  claimed  plaintiff  negligently  ex- 
posed himself.  Antonlan  v.  Southern  Pacific 
Co.,  9  Cal.  App.  718,  728, 100  Pac.  877.  These 
facts  were:  The  existence  of  an  uncompleted 
track ;  knowledge  by  plaintiff  of  the  fact  that 
such  track  was  In  process  of  construction; 
want  of  knowledge  on  his  part  of  any  use  of 
such  track  for  transportation  purposes;  the 
existence  of  the  gravel  pile,  which  necessari- 
ly diverted  and  commanded  his  attention; 
exercise  of  eare  in  crossing  the  main  tracks 
upon  wliich  he  had  been  accustomed  to  note 
the  passage  of  trains;  relaxation  of  such 
care  after  he  had  passed  such  tracks;  and 
injury  Inflicted  by  a  construction  car  being 
backed  upon  the  spur  track,  upon  which  plain- 
tiff saw  no  lights  or  employ^  of  the  defendant 
on  what  became  the  front  of  the  train  by  rea- 
son of  its  method  of  oi>eratlon. 

The  reasonable  construction  of  plaintiffs 
entire  testimony  is  that,  while  he  looked  for 
danger  when  crossing  the  main  tracks  and 
saw  the  car  standing  on  the  main  tracks 
about  600  feet  from  the  crossing,  he,  neverthe- 
less, c(Hisidered  all  danger  was  passed  when 
the  main  tracks  had  been  crossed,  and  took 
no  more  notice.  "I  take  care  of  myself,  not 
for  the  track,  because  I  see  I  pass  through 
the  two  tracks.  I  didn't  take  no  more  no- 
tice." In  other  words,  he  neither  regarded 
the  spur  track  in  its  then  condition  as  a 
sign  of  danger,  nor  took  the  precautions 
which  the  law  would  have  required  of  him  if 
it  had  been  such.  Did  his  failure  to  do  so 
constitute  contributory  negligence  as  a  mat- 
ter of  law,  or  was  that  a  question  of  fact  to 
be  determined  by  the  Jury?  In  our  opinion,  it 
was  the  latter. 

[3]  Plaintiff's  contributory  negligence  is 
ordinarily  a  question  of  fact  for  the  Jury,  to 
be  decided  by  it  from  the  circumstances  of 
each  particular  case.  It  is  very  rare  that 
the  court  is  enabled  to  say,  as  a  matter  of 
law,  that  negligence  has  been  shown;  and 
only  when  reasonable  minds  might  not  draw 
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different  conclusions  from  the  facts  present- 
ed. Seller  v.  Market-Street  Ry.  Co.,  189  Cal. 
268,  271,  72  Pac.  1006.  In  the  case  of  ZlbbeU 
T.  Southern  Pac.  Co.,  160  Cal.  237,  240,  116 
Pac.  513,  61S,  the  facts  of  which  were  some- 
what similar  to  those  of  the  Instant  case, 
the  Supreme  Court  said  that — 

Contributory  negligence  "in  a  queBtion  of  law 
only  when  the  evidence  is  of  such  a  character 
that  it  will  support  no  other  legitimate  in- 
ference than  that  in  the  one  case  the  plaintiff 
was  guilty  of  contributory  negligence.  •  •  • 
But  even  in  such  cases,  while  the  question  Is 
said,  and  properly  said,  to  be  one  of  law.  It  is 
never  a  question  of  pure  law.  The  real  ded- 
sion  of  the  question  by  the  court  is  a  decision  of 
fact  When  the  evidence  is  such  that  the  court 
is  impelled  to  say  that  it  is  not  in  conflict  on 
the  facts,  and  that  from  those  facts  reasonable 
men  can  draw  but  one  inference,  and  that  an 
inference  pointing  unerringly  to  the  negUgence 
of  the  plaintiff  contributing  to  his  own  injury, 
then,  and  only  then,  does  the  law  step  In  and 
forbid  plaintiff  a  recovery.  •  •  •  Even 
where  the  facts  are'  undisputed.  If  reasonable 
minds  might  draw  different  conclusions  upon 
the  question  of  negligence,  the  question  is  one 
of  fact  for  the  Jury." 

In  this  case  the  condition  of  the  spur  track, 
with  Its  contiguous  i^avel  piles,  plaintiff's 
knowledge  thereof,  and  the  fact  that  the  car 
which  struck  him  was  being  backed  upon  the 
track  without  lights  or  warning,  are  elements 
which  might  cause  reasonable  minds  to  differ 
as  to  plaintiff's  negligence.  In  Shearman  ft 
Redfield  on  Negligence,  |  476,  It  Is  said  that 
the  failure  to  look  and  listen  becomes  negli- 
gence as  a  matter  of  law  only  "whwe  there 
are  no  excusing  circumstances,  as  where 
*  *  *  he  is  misled  by  appearances  or  con- 
ditions that  would  have  deceived  a  person  of 
ordinary  prudence."  The  same  authors.  In 
section  471,  refer  to  the  peculiarly  dangerous 
character  of  trains  running  backwards,  and 
state: 

'TThe  rationale  of  the  rule  reqniring  special 
precautions  in  backing  trains  over  crossings 
or  other  placea  where  persons  are  likely  to  be 
is  in  the  increased  danger  to  which  they  are 
subjected." 

In  the  cases  of  Klotz  t.  Winona  St  P.  R. 
Co.,  68  Minn.  341,  71  N.  W.  257,  and  White  t. 
Southern  Padflc  Co.,  122  Cal.  305,  64  Pac. 
956,  the  Injuries  were  Inflicted  by  trains  run- 
ning backwards  and  the  question  of  the 
contributory  negligence  of  the  persons  In- 
jured was  held  to  be  one  for  the  Jury.  In 
so  determining,  the  court  In  each  Instance 
referred  to  the  running  of  the  train  back- 
wards as  a  circumstance  tending  to  rebut 
the  charge  of  plaintiff's  negligence.  In  the 
latter  case  plaintiff  was  Injured  by  a  freight 
train  backing  into  him.  He  looked  and  lis- 
tened, hut  neither  saw  nor  heard  the  train. 
The  court  said: 


"The  ringing  of  a  bell,  or  the  blowing  of  a 
whistle,  upon  a  train  that  is  traveling  backward, 
is  calculated  to  deceive  a  traveler  upon  the  high- 
way. The  distance  of  the  alarm  from  the  real 
point  of  danger  well  serves  the  purpose  of  lull- 
ing the  traveler  into  a  false  sense  of  security. 
*  *  *  His  view  toward  the  south  was  ob- 
structed, but.  If  a  train  with  an  engine  at  its 
head  had  been  coming  from  that  direction,  he 
would  have  seen  at  least  the  smokestadt  of  the 
engine.  •  •  •  Upon  these  facts  the  ease  was 
one  eminently  proper  to  go  to  the  Jury.  As 
a  matter  of  law,  we  cannot  say  this  evidence 
discloses  contributory  negligence  niton  the  part 
of  the  person  injured." 

In  the  Minnesota  case  above  dted  the  con- 
currence of  one  of  the  Justices  Is  placed  upon 
grounds  which  are  peculiarly  apposite  to  the 
facts  disclosed  by  this  record.  It  is  there 
said: 

"I  concur  on  the  ground  that  It  is  not,  as  a 
question  of  law,  negligence  to  fail  to  look  or  lis- 
ten before  attempting  '  to  cross  such  a  spur 
track,  leading  to  a  private  Industry,  and  used 
only  two  or  three  times  a  day  by  a  switching 
train  which  runs  slowly,  such  track  being  used 
only  for  the  purpose  of  making  connections  with 
such  private  industry ;  that  it  was  a  question 
of  fact  for  the  jury  whether  or  not  plaintiiFs 
intestate  was  guilty  of  negligence  in  failing  to 
look  and  listen  before  attempting  to  cross  this 
spur  track." 

The  conclusion  here  reached  finds  further 
support  in  the  case  of  Southern  Padflc  Co. 
T.  Harada,  109  Fed.  379,  381,  48  0.  C.  A.  423. 

The  Judgment  Is  reversed. 

We  concur:  LANGDON,  P.  3.',  BRIT- 
TAIN,  J. 


(41  Cal.  App.  44») 

McCRAY  T.  WOTKYN8  et  to.     (CIt.  2882.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    June  7,  1919.) 

1.  Mkchanics'   LncNS  «S961— Nkcessitt  or 
OONTBACT— Stattjtb. 

Under  Code  Civ.  Proe.  |  1191,  providing 
that  any  person  who  at  the  "request"  of  the 
owner  of  any  lot  grades  or  improves  die  same 
has  a  lien  thereon,  a  penmi  who  has  graded  a 
lot  without  the  proposal  to  do  so  having  been 
unconditionally  accepted  by  the  owner,  so  that 
no  binding  contract  was  ever  made,  cannot  have 
a  lieu  upon  such  lot  for  the  work  performed. 

2.  Meoharios'  Lmirs  «=375(4)— NBCKsarrr  or 

OONTSACT    — AOQTTIESCKNCE    IH    THX    WORK 
PBBFOBUED— BSTOFFEL. 

Under  Code  Civ.  Proc.  |  1191,  providing 
that  any  person  who  at  the  request  of  the  owner 
of  any  lot  grades  or  otherwise  improves  the 
same  has  a  lien  thereon,  one  who  grades  such  a 
lot  without  a  contract  therefor  held,  under  the 
evidence,  to  have  no  right  to  a  lien  on  the 
theory  that  the  owner  knew  of  the  performance 
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of  the  work  •nd'  uaented  thereto;    notice  to 
the  owner'a  husband  not  beins  notice  to  the 
ovner. 

3.  HnSBARD    AND    WlR    «S9l60— Pkbfobm- 

ANCK  OF  Labob— Pebsonal  Liabiutt— Es- 
toppel OB  Ratification. 
Where  plaintiff  graded  a  lot  belonging  to  de- 
fendant and  her  husband  without  formal  request 
or  contract,  and  defendant  had  no  knowledge 
of  the  work  until  after  its  completion,  defendant 
was  not  personally  liable  to  plaintiff  in  the  ab- 
■ence  of  estoppel  or  ratification. 

Appeal  from  Superior  Conrt,  Los  Angeles 
County;  Grant  Jackson,  Judge. 

Suit  by  A.  L.  McCray  against  Walter  B. 
Wotkyns  and  Kate  B.  Wotkyns,  his  wife. 
From  a  Judgment  tor  plalntUt,  defendants 
appeal.    Reversed. 

Elliot  Glbbs,  of  Pasadena,  for  appellants. 
J.  Ira  Courtney  and  A.  E.  Hamilton,  both 
of  Los  Angeles,  for  respondent. 

FINLATSON,  P.  J.  Plaintiff  seeks  to  en- 
force a  mechanic's  lien  on  a  lot  In  Los  Ange- 
les belonging  to  defendant  Kate  B.  Wotkyns, 
tor  work  done  In  grading  and  leveling  the 
lot  The  defendant  Kate  is  the  wife  of  her 
codefendant  Walter,  and  the  land  Is  her  sepa- 
rate property.  E^om  a  judgment  decreeing 
that  plaintiff  has  a  lien  on  the  lot,  directing 
Its  sale  by  the  sheriff,  and  adjudging  that 
plaintiff  have  a  deficiency  Judgment  against 
both  defendants  If  tbe  lot  shall  not  sell  for 
enough  to  satisfy  plalntUTs  claim,  defend- 
ants appeaL 

The  api>eal  was  taken  under  the  alterna- 
tive method.  Notwithstanding  that  where 
the  ai>peal  Is  so  taken  the  statute  requires 
the  parties  to  print  in  their  briefs,  or  in  a^ 
supplement  appended  thereto,  such  portions 
of  the  record  as  they  desire  to  call  to  the 
attention  of  the  court  (section  053c,  Code  Civ. 
Proc.),  and  the  typewritten  transcript  of  the 
evidence  in  the  case  covers  some  80  pages, 
there  is  not  printed  In  any  of  the  briefs,  or 
in  any  supplement  thereto,  more  than  the 
merest  modicum  of  the  evidence.  However, 
from  a  consideration  of  such  of  the  evidence 
as  is  printed,  we  think  the  Judgment  must  be 
reversed,  tor  the  reason  that  it  appears 
therefrom  that  neither  defendant  ever  made 
any  contract  with  plaintiff  to  grade  the  lot, 
and  that  Kate  B.  Wotkyns,  the  owner  of  the 
lot,  had  no  knowledge,  actual  or  constructive, 
that  plaintiff  had  done  any  work  thereon  un- 
til some  time  after  the  lot  had  been  graded. 

[1]  From  the  meager  evidence  printed  in 
appellants'  brief,  which  is  not  controverted 
by  any  printed  in  respondent's  brief,  it  ap- 
pears that  before  he  did  any  work  plaintiff 
proposed  to  defendants  that  he  would  grade 
and  level  the  lot  for  $1,000.  This  proposal 
was  not  accepted.    Instead,  as  plaintiff  him- 
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self  testified,  defendants  told  him,  in  effect, 
that  they  would  allow  him  to  do  the  work 
provided  they  could  borrow  the  necessary 
money,  and  asked  him  to  telephone  them  the 
next  day,  telling  him  that  they  would  then  let 
him  know  if  they  could  get  the  money.  The 
next  day  plaintiff  did  telephone  defendants, 
but  was  Informed  that  they  were  still  nego- 
tiating for  the  loan.  There  is  no  evidence 
that  the  loan  ever  was  effected.  From  this  it 
is  obvious  that  plaintiff's  proposal  was  not  un- 
conditionally accepted,  or  squarely  assented' 
to,  and  that  therefore  there  never  was  a 
binding  contract  between  plaintiff  and  de- 
fendants, or  either  of  them. 

Section  1191  of  the  Code  of  Civil  Procedure 
provides  that — 

"Any  person  who,  at  the  request  of  the  owner 
of  any  lot  •  •  •  grades  •  *  •  or  other- 
wise improves  the  same,  •  •  *  has  a  lien 
upon  said  lot" 

As  there  was  no  unqualified  acceptance  of 
plaintiff's  proposal.  It  cannot  be  said  that  he 
graded  or  improved  the  lot  at  the  "request" 
of  the  owner  or  of  either  of  the  defendants. 

[2]  Kor  Is  there  any  evidence  that  at  any 
time  during  the  progress  of  the  work  the 
owner  of  the  lot  Kate  B.  Wotkyns,  bad  any 
knowledge,  actual  or.  constructive,  that  her 
lot  was  being  graded,  so  as  to  entitle  plaintiff 
to  a  lien,  under  section  1192,  by  reason  of  the 
owner's  failure  to  post  a  notice  disclaiming 
liability.  Upon  this  aspect  of  the  case,  sub- 
stantially the  only  evidence  presented  for  our 
consideration  in  the  briefs  of  either  party  is 
that  which  respondent  himself  has  printed  in 
his  brief.  From  this  it  appears  that  neither 
defendant  visited  the  lot  while  the  work  was 
being  done,  but  that  shortly  before  plaintiff 
completed  the  woi^,  and  while  there  still  re- 
mained some  slight  amount  to  be  done  in  or- 
der to  finish  the  grading  and  leveling  be  tele- 
phoned to  the  husband,  Walter  B.  Wotkyns, 
and  asked  him  if  there  was  any  little  thing 
he  wanted  done  to  finish  the  Job  the  way  he 
wanted  it  While  this  may  have  given  notice 
to  the  husband  that  work  was  then  being 
done  upon  his  wife's  lot,  it  was  not  notice  to 
the  wife — the  owner  of  the  lot  There  is  no 
evidence  that  the  husband  was  the  wife's 
agent  to  receive  such,  or  any,  notice;  and 
she,  it  seems,  testified  that  she  did  not  know 
that  any  work  had  been  done  upon  the  lot 
until  after  the  grading  was  completed. 

[3]  Since  neither  defendant  "requested" 
plaintiff  to  do  the  work,  and  the  owner  of  the 
lot  had  no  knowledge  of  the  work  until  after 
its  completion,  plaintiff  was  not  entitled  to  a 
lien.  Nor  is  either  defendant  personally  lia- 
ble. Blrst,  because,  there  being  no  unquali- 
fied acceptance  of  plaintiff's  offer  to  grade 
the  lot  for  $1,000,  neither  defendant  contract- 
ed for  the  work;  secondly,  because  there  is 
no  showing  that  either  defendant  has  become 
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personally  liaUe  by  reason  of  estoppel  or 
ratification,  or  otherwise. 
Judgment  reversed. 

We  concur:    SLOANE,  J.;    THOMAS,  J. 


(41  Cal.  App.  413) 

MUZIO  et  al.  v.  ERICKSON  et  aL 
(Ot.  2904.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    June  7,  1918.) 

1.  Easements  «s>42— Riobt  to  Use  Bniu>- 
iNO  —  Gbaht  or  Pbopbietabt  Intebebt  in 

liAKD. 

Wliere  a  mere  right  to  use  a  part  of  a  build- 
inf  is  granted,  no  proprietary  interest  in  the 
land  is  conveyed. 

2.  Easehsntb  ^=>26(4)  —  Destbuotior  of 
Sebvient  Tenement— Basements  in  Build- 
mo. 

An  easement  is  an  interest  in  real  estate 
and  survives  the  destruction  of  a  part  of  the 
servient  tenement  when  there  Is  anything  re- 
maining upon  which  it  may  operate,  but  a  right 
in  the  nature  of  "an  easement  in  a  building" 
is  eztinguisbed  by  the  destruction  of  the  build- 
ing or  the  part  thereof  upon  which  the  easement 
is  imposed. 

[Ei.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Eaa»- 
ment] 

8.  Easements  «=32e(4),  42  —  Staibwats  — 
Intebest  nr  Realty. 
Where  an  owner  of  land  conveyed  part 
thereof  by  a  deed  which  provided  that  "there 
should  be  perpetually  kept  open  a  stairway  to 
be  kept  ns  the  aame  now  is  nnd  to  be  used  in 
common  by  the  parties  thereto,"  the  deed  did 
not  create  an  eaaemcut  iu  the  laud,  nur  any 
right  other  than  the  right  of  access  by  the' 
stairway,  which  did  not  survive  the  destructiou 
of  the  stairway  by  fire. 

4.  Easements   «s>1— Manneb  or  Cbeation. 

Every  easement,  being  an  interest  in  land, 
can  be  created  only  by  grant  either  express  or 
implied  from  necessity;  estoppel  or  long  en- 
joyment amounting  to  prescription  presupposing 
a  grant 

5.  Deeds     «s>100  —  AMBionoca     Instbu- 

MENTS— CONSTBUCnON. 
If  the  language  of  an  instrument  be  uncer- 
tain and  ambiguous,  it  is  to  be  taken  by  its  four 
comers  and  read  in  the  light  of  the  circum- 
stances surrounding  its  execution  and  the  situa- 
tion of  the  parties. 

CON- 


«=>42  —  Cbeation 


6.  Easements 

STBUOnON. 

If  an  ambiguous  instrument  t>e  one  which  it 
is  claimed  creates  an  easement,  its  language  is 
to  be  interpreted  according  to  the  apparent  pur- 
pose of  protection  or  advantage  to  the  several 
estates  concerned. 


7.  Costs  ^=932(2)— Enccr  Of  Judgment  fob 
Past  of  Relief  Demanded. 
Where  the  petition  in  a  suit  to  quiet  title 
to  an  casement  did  not  present  as  separate  and 
distinct  issue,  the  title  to  the  dominant  estate 
and  the  title  to  the  easement  in  the  servient  es- 
tate, an  adjudication  that  plaintiffs  were  the 
owners  of  tiie  dominant  estate  did  not  entitle 
them  to  costs  as  a  matter  of  right  under  Code 
Civ.  Proc.  I  1022,  but  defendants  were  enti- 
tled to  costs  under  section  1024 ;  tile  only  ma- 
terial issue  being  as  to  the  existence  of  the  ease- 
ment 

Appeal  from  Superior  Court,  San  Lul« 
Obispo  Connty;   E.  P.  Unangst,  Judge. 

Action  by  David  Muzlo  and  others  against 
Meta  J.  Erickson,  executrix  of  the  will  of 
Charles  Erickson,  deceased,  and  others,  to 
quiet  title  to  an  easement  From  a  Judg- 
ment for  defendants,  plaintUto  appeaL  Af- 
flrmedi 

Wm.  Sblpsey,  of  San  Lois  Obispo,  for  ap- 
pellants. 

F.  G.  Atbeam  and  Haven  ft  Atbeam,  all 
of  San  Francisco,  and  Albert  Nelson,  of  San 
Luis  Obispo,  for  respondents. 


FINLAiTSON,  P.  J.  TMs  Is  an  a^eal  by 
plaintiffs  from  a  Judgment  in  favor  of  de- 
fendants In  an  action  to  quiet  tiae  to  an  al- 
leged easement.  PlaintUCs  claim  that  the 
servient  tenement  Is  a  parcel  of  land  now 
owned  by  the  estate  of  Charles  Erickson. 
deceased,  and  which  adjoins  plalntlfrs'  land. 

The  essential  facts,  as  shown  by  the  find- 
ings, which  are  not  attacked,  are  as  follows: 
Nathan  and  Isaac  Goldtree  were  the  owners 
of  a  parcel  of  land  In  block  14  of  the  city  of 
San  Luis  Obispo  fronting  on  Monterey  street 
On  August  21,  1882,  the  OoMtrees,  by  grant 
deed,  conveyed  to  one  Oaks  the  westerly  part 
of  this  tract,  retaining  the  easterly  part 
For  convenience,  the  part  so  conveyed  to 
Oaks  will  be  designated  as  the  "Oaks  lot," 
and  the  part  retained  by  the  Goldtrees  as  the 
"Goldtree  lot"  By  mesne  conveyance,  plain- 
tiffs have  become,  and  are,  the  owners  of 
the  Oaks  lot,  and  Charles  Erickson,  since 
deceased,  became  the  owner  of  the  Goldtree 
lot  Defendant  Meta  Erickson  is  the  execu- 
trix of  the  last  will  of  Charles  Erickson, 
deceased.  The  other  defendants  are  lessees 
of  the  Goldtree  lot.  At  the  time  of  the  con- 
veyance to  Oaks,  there  iwas  a  two-story 
frame  building  on  the  Oaks  lot.  This  build- 
ing fronted  on  Monterey  street,  and  was 
built  up  to  the  property  line  between  the 
two  lota  At  that  time  there  was  also  a 
two-story  frame  bnildlng  on  the  Goldtree 
lot  This  building  also  fronted  on  Monterey 
street  On  the  Goldtree  lot,  and  between 
these  two  buildings,  was  a  little  alley — a 
space  about  five  or  seven  feet  wide.    Occn- 


4=>For  other  cues  «m  mid*  tODlc  and  KET-NVHBER  in  all  Ke7-Numb«r«d  DUwts  and  Indazss 


Digitized  by 


Google 


Cal.)  MUZIO  y 

an 

pying  a  portion  of  the  width  of  tlie  alley, 
and  entirely  on  the  Ooldtree  lot,  was  a  stair- 
way, 4  or  S  feet  wide,  boUt  against  the  wall 
of  the  Oaks  building.  This  stairway  began 
at  a  platform,  a  step  or  two  high,  about  S 
feet  back  from  the  front  of  the  boildlng. 
It  ran  back  some  20  or  25  feet  to  more  steps, 
which  extended  on  back  towards  the  rear 
of  the  buildings  some  12  feet  farther,  and 
arose  to  another  platform  about  8  feet  hleh, 
whence  steps  led  to  the  right  and  left,  re- 
spectively, into  the  seccxid  story  of  each 
bollding. 

In  the  deed  from  the  Qoldtrees  to  Oaks 
was  the  following  clause: 

"Also,  there  shall  be  perpetually  kept  open, 
M  a  perpetual  easement  to  the  dbove'^enoHhed 
land,  a  stairway  leading  from  Monterey  street, 
at '  the  southern  corner  of  the  above-described 
lot,  over  the  lands  of  the  party  of  the  first 
part ;  said  stairway  to  be  kept  as  the  same  now 
is ;  that  it  to  any,  the  right  given  herein  shall 
imhrace  no  more  land  than  is  note  used  for  the 
ttairway  noto  there;  said  stairway  to  be  used 
in  common  by  the  parties  hereto."  (The  italics 
are  ours.) 

AU  the  parties  hereto  claim  under  the 
Ooldtrees  as  their  common  source  of  title. 
Appellants'  claim  rests  upon  the  contention 
that  the  almve-quoted  provision  of  the  deed 
from  the  Goldtrees  to  Oaks  vested  in  Oaks, 
and  In  themselves  as  the  successors  of  Oaks, 
a  perpetual  easement  in  the  soil  of  the  Gold- 
tree  lot.  Respondents  contend  that  the  right 
or  Interest  created  by  this  provision  of  the 
Oaks  deed  was  not  an  easement,  which  is 
an  interest  in  land,  but  was  an  Interest  in 
the  stairway,  a  right  to  the  use  of  the  stair- 
way, a  right  which,  for  want  of  a  better 
designation,  may  be  called  an  easement  in 
the  stairway  on  the  Ooldtree  lot.  The  true 
construction  of  this  clause  In  the  deed  Is 
the  crux  of  the  case,  both  buildings,  includ- 
ing the  stairway,  having  been  entirely  de- 
stroyed by  fire  years  before  the  action 
was  commenced — the  Oaks  building  In  or 
about  1900.  and  the  Goldtree  building  on 
February  13,  1903. 

In  1009,  which  was  some  years  after  fire 
had  destroyed  both  of  the  former  buildings, 
defendant  Northrup  and  one  Gallagher, 
tenants  of  Erlckson,  erected  on  the  Goldtree 
lot  a  double,  one-story,  corrugated  Iron 
building,  fronting  on  Monterey  street. 
Though  this  building  was  not  built  right  up 
to  the  dividing  line  between  the  two  lots, 
It  was,  at  its  front  end,  but  14  inches  from 
the  division  line,  and,  as  It  extended  back 
from  Monterey  street,  it  receded  farther 
from  the  line  between  the  two  lots,  so  that. 
at  a  distance  of  about  100  feet  back  from  its 
front,  this  new  building  on  the  Goldtree  lot 
was  about  5  feet  4  inches  easterly  of  the 
line  between  the  two  lots.  In  1912  appel- 
lants, having  in  that  year  acquired  the  Oaks 
lot,  built  thereon  a  two-story  brick  building 
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that  covered  their  entire  lot  from  Its  front 
to  a  depth  of  about  100  feet  While  they 
were  constructing  this  building,  appellants 
demanded  of  respondents  that  they  be  per- 
mitted to  erect  on  the  Goldtree  lot,  in  the 
space  formerly  occupied  by  the  alley  between 
the  two  lots,  a  new  stairway,  reaching  from 
Monterey  street  to  the  second  story  of  their 
new  brick  bulldlngi  Upon  respondents'  refus- 
al to  comply  with  tb^  request,  appellants 
brought  this  action. 

[1,2]  It  Is  the  established  doctrine  that 
where  a  mere  right  to  use  a  part  of  a  build- 
ing Is  granted,  no  proprietary  Interest  in 
the  land  is  conveyed.  Upon  this  principle  It 
has  been  held  that  a  grant  of  the  right  to 
use  the  stairway  of  a  building  gives  no  In- 
terest In  the  soil  which  will  survive  the  de- 
struction of  the  building,  and  the  right  ceas- 
es whenever  the  building  is  destroyed  with- 
out the  fault  of  the  owner  of  the  servient 
tenement,  and  the  owner  of  the  right  to  use 
the  stairway  will  not  acquire  any  right  in 
any  new  building  which  may  be  erected  In 
the  place  of  the  one  destroyed.  An  ease- 
ment, in  the  true  sense  of  the  word,  Is  an 
Interest  in  real  estate,  and  survives  the  de- 
struction of  a  part  of  the  servient  teuement 
when  there  Is  anything  remaining  upon 
which  the  easement  may  operate.  But  a 
right  In  the  nature  of  "an  easement  in  a 
buUdlng,"  as  It  is  sometimes  called.  Is  ex- 
tinguished by  the  destruction  of  the  building, 
or  the  part  thereof  upon  which  the  easement 
is  imposed,  so  that  there  Is  nothing  upon 
which  it  can  operate.  Cohen  v.  Kutner  Co., 
177  Cal.  692,  171  Pac.  424,  L.  R.  A.  1918D, 
p.  410;  Brechet  v.  Johnson  Hardware  Co., 
139  Minn.  436,  166  N.  W.  1070,  L.  R.  A. 
1918D,  p.  691;  Shirley  v.  Crabb,  138  Ind. 
200,  37  N.  B.  130,  46  Am.  St  Rep.  876;  14 
Cyc.  1194. 

Appellants  insist  that  by  the  language  of 
the  deed  from  the  Goldtrees  to  Oaks  an 
easement  In  the  soil  was  created,  and  not 
merely  a  right  to  use  the  stairway,  and  that 
therefore,  the  easement  was  not  lost  by  the 
destruction  of  the  buildings  and  stairway. 
We  think,  however,  that  Oaks  was  given  no 
easement  in  the  land  of  the  Goldtree  lot — 
the  land  now  occupied  by  respondents — nor 
any  right  other  than  the  right  of  access  to 
the  second  floor  of  the  building  on  the  Oaks 
lot  by  the  use  of  the  stairway — a  right  that 
would  naturally  terminate  by  the  destruc- 
tion of  the  buildings  and  stairway. 

[3,4]  In  the  above-quoted  excerpt  from 
the  deed  to  Oaks,  we  have  italicized  the 
words  upon  which  appellants  mainly  rely 
to  sustain  their  claim  that  there  was  thereby 
created  an  easement  In  the  soil  of  the  Gold- 
tree  lot.  Without  these  Italicized  words — 
words  which  appellants  claim  Indicate  an 
intention  to  create  an  easement  in  the  soil — 
the  deed  to  Oaks  unquestionably  would  be 
insufficient  to  create  an  easement  in  the  land. 
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The  language  of  the  deed  with  the  Italicized 
words  omitted  Is: 

"There  ahall  '  be  perpetually  kept  open 
*  *  *  a  stairway  leading  from  Monterey 
street,  at  the  southern  corner  of  the  abore-de- 
acribed  lot,  over  the  lands  of  the  party  of  the 
first  part ;  said  stairway  to  be  Icept  as  the  same 
now  is;  *  *  *  said  stairway  to  be  used  in 
common  by  the  parties  hereto." 

This  language  la  wholly  Insufficient  to 
create  an  easement  In  the  soil  of  the  Oold- 
tree  lot.  It  Is  not  the  language  of  a  grant 
Every  easement  being  an  Interest  in  land, 
can  be  created  only  by  grant,  either  express 
or  Implied  from  necessity,  estoppel,  or  long 
enjoyment  amounting  to  prescription  pre- 
supposing a  grant  McDaniel  v.  Cummings, 
83  Cal.  515,  518,  23  Pac.  T95,  8  U  E.  A.  575; 
Plnbelro  r.  Bettencourt  17  CaL  App.  Ill, 
119,  118  Pac.  941;  14  Cyc.  1159;  9  B.  C  L. 
'/45.  The  language  of  the  deed,  without  the 
italicized  words,  is  no  more  than  a  covenant 
to  keep  open  a  stairway  for  convenient  ac- 
cess to  the  second  story  of  the  building  on 
\^e  Oaks  lot  The  italicized  words — the 
words  upon  which  appellants  principally 
rely — ^whlle  they  may  render  some  aid  to  the 
construction  for  which  appellants  contend, 
serve  only  to  make  the  Intention  of  the  par- 
ties uncertain.  For  they  are  not  such  ex- 
plicit words  of  grant  as  to  Indicate  an  nn* 
mlstakable  Intention  to  grant  an  interest  In 
land. 

[6]  The  rule  is  that  If  the  language  of  an 
Instrument  be  uncertain  and  ambiguous,  it 
is  to  be  taken  by  its  four  comers  and  read 
in  the  light  of  the  circumstances  surround- 
ing its  execution  and  the  situation  of  the 
parties. 

[(]  If  the  instrument  be  one  which,  it  Is 
claimed,  creates  an  easement  the  language 
is  to  be  Interpreted  according  to  the  appar- 
ent purpose  of  protection  or  advantage  to 
the  several  estates  concerned.  If  we  con- 
sider the  situation  of  the  parties,  their  sur- 
i-oundlngs,  and  their  apparent  pnrpose  to 
afford  any  tenant  of  the  second  story  of  the 
building  on  the  Oaks  lot  the  advantage  of 
the  use  of  the  stairway  upon  the  Goldtree 
lot,  we  think  it  dear  that  the  parties  did 
not  Intend  to  convey  any  interest  beyond 
that  which  was  necessary  to  the  use  and 
maintenance  of  the  stairway  during  the  ex- 
istence of  the  two  buUdings.  No  provision 
in  the  deed  obligated  the  grantors,  the  Gold- 
trees,  or  their  successors  to  build  a  new  stalr^ 
way  In  case  of  the  loss  of  the  old  one.  The 
deed  does  provide  that  there  "shall  be  per- 
petually kept  open  •  •  •  a  stairway"; 
but  it  is  hardly  permissible  to  construe  this 
language  as  an  agreement  to  rebuild  in  case 
of  the  destruction  of  the  stairway.  Brechet 
V.  Johnson  Hardware  Co.,  supra.  The 
words  "easement"  and  "perpetually  "  do  not 
add  any  particular  strength  to  appellants' 
position.     The  words  "easement"   and   "li- 


cense" are  used  Indiscriminately  even  by 
the  courts;  and  in  interpreting  documents 
of  this  kind  courts  look  to  the  Intent  of  the 
parties,  as  gathered  from  the  circumstanoea 
confronting  them,  rather  than  to  the  mere 
choice  of  words.  Cohen  v.  Kutner  Co.,  sapnu 
The  word  "perpetually,"  like  the  word 
"forever,"  does  not  assist  appellants'  conten- 
tion. Cohen  t.  Kutner  Co.,  supra.  By 
whatever  name  we  call  the  right  granted  by 
the  Instrument  In  question,  it  is  clear  that 
it  did  not  grant  Oaks  or  his  successors  an 
easement  in  the  land,  but  that  the  Intent  of 
the  parties  was  that  the  easement  over  the 
stairway,  or  the  ri^t  thereto,  by  whatever 
name  we  call  It  should  be  enjoyed  only 
while  the  buildings  and  the  stairway  existed 
In  their  then  form. 

[7]  The  Judgment  provides  that  plaintiffs 
recover  no  costs,  and  that  defendants  have 
Judgment  for  their  costs,  taxed  at  $40.  The 
point  is  made  by  appellants  that,  inasmuch 
as  they  were  adjudged  to  be  the  owners  in 
fee  of  the  Oaks  lot,  they  were  entitled  to 
costs  as  a  matter  of  right  under  the  author- 
ity of  Sierra  Union,  etc.,  Co.  v.  Wolff,  144 
Cal.  430,  77  Pac.  1038,  and  Qibson  v.  Ham- 
mang,  145  Cal.  454,  78  Paa  053,  wberein  It 
is  held  that,  under  section  1022  of  the  Code  of 
Civil  Procedure,  a  plaintiff  is  entitled  to  his 
costs  in  an  action  to  quiet  title  if  he  have 
Judgment  in  his  favor  for  only  a  part  of  the 
property,  and  the  answer  has  put  In  Issue 
the  title  to  the  whole  property.  We  do  not 
think  that  these  cases  are  applicable.  Ap- 
pellants' complaint,  which  was  not  verified, 
did  not  present  as  separate  and  distinct 
issues,  the  title  to  the  Oaks  lot  and  the  title 
to  the  alleged  easement  in  the  Goldtree  lot 
The  allegations  of  the  complaint  are: 

"Plaintiffs  •  •  •  acqnlred  from  said  Oaks 
the  said  Oaks  lot  with  its  appnrtenances, 
including  the  aforesaid  easement;"  also  that 
"Charles  Erickaon  acquired  from  said  Goldtreee 
the  said  Goldtree  lot  but  tuijeot  to  taid  eoce- 
ment;"  also  that  "defendants,  and  each  of 
them,  claim  some  right,  title  or  interest  in  or 
to  said  Oaks  lot  tcith  its  appurtenances,  indad- 
ing  said  easement  over  said  Goldtree  lot 
•  •  •  but  said  claim  •  •  •  is  without 
right" 

The  cases  relied  upon  by  appellants  would 
have  been  applicable  If  respondents,  in  their 
answer  had  denied  that  appellants  had  title 
to  any  part  of  the  estate  of  which  they  al- 
leged themselves  to  be  owners.  Instead, 
respondents'  answer  was  a  general  denial, 
coupled  with  the  affirmative  defense  that 
plaintiffs  are  estopped  for  the  reason  that 
they  made  no  objection  to  the  construction 
of  the  new  building  "upon  the  land  over 
wlilch  plaintiffs  now  claim  to  have  an  ease- 
ment," L  e.,  the  Goldtree  lot.  The  complaint 
being  unverified,  defendants  were  entitled  to 
make  a  general  denial.  The  denial,  thougli 
general,  was  no  more  than  a  denial  that 
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plaintiffs  are  the  owners  of  the  Oaks  lot 
loUh  the  easement,  and  a  denial  that  de- 
fendants claim  any  interest  In  or  to  the 
Oaks  lot  with  the  easement  SSadi  of  these 
denials  accords  with  the  actual  facts  of  the 
case. 

Constmlng  the  answer  as  a  whole,  we 
think  that  the  only  material  issue  was  as 
to  the  existence  of  the  alleged  easement, 
and  as  to  this  the  Judgment  was  in  favor 
of  respondents,  who,  therefore,  under  section 
1024  of  the  Code  of  OMl  Procedure,  were 
entitled  to  their  costs.  A  like  conclusion 
was  reached  in  Weller  t.  Brown,  25  Cal.  App. 
216,  221,  222,  143  Paa  261,  under  a  some- 
what similar  situation. 

Judgment  affirmed. 

We  concur:    SLOANS,  J.;   THOMAS,  J. 


(41  Cal.  App.  64S)    ■ 

VERDIER  T.  TITLE  GUARANTY  ft  SUBE- 
TT  CO.    (CiT.  2912.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2.     California.    Jane  17,  1919.) 

Princifai,  akd  Sitbett  «s»166— Goiifi.aiiit— 

Stjfficikwot. 
An  owner's  complaint  against  a  baildins 
contractor's  surety  held  fatally  defective  for 
failure  to  allege  that  plaintiff  owner  had  per- 
formed her  part  of  the  contract  with  the  build- 
ing contractor. 

Aiipeal  from  Superior  Court,  Kern  County ; 
J.  W.  Mahon,  Judge. 

Action  by  Mrs.  M.  Verdier  against  the 
Title  Guaranty  ft  Surety  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  with  directions. 

W.  W.  Kaye,  of  Bakersfield,  fbr  appellant 
IS.  L.  Foster  and  Chas  A.  Bamhart,  both  of 
Bakersfield,  for  respondent 

THOMAS,  J.  This  Is  an  action  brought 
by  plaintiff  against  defendant  surety  com- 
pany upon  an  indemnity  bond  given  by  the 
latter  to  the  former  to  secure  the  perform- 
ance by  the  Aiken  Reinforced  Concrete 
Company  of  a  contract  for  the  construction 
of  a  three-story  brick  building.  The  bond 
was  for  $6,746.50.  The  case  was  tried  by  the 
court  without  a  Jury.  Judgment  went  for 
plaintiff  in  the  sum  of  $3,200. 

The  amended  complaint  is  in  two  counts, 
In  the  first  oif  which  apijcars  what  purports 
to  be  a  copy  of  the  indemnifying  bond  and  a 
copy  of  the  contract  between  the  plaintiff  and 
said  Aiken  Reinforced  Concrete  Company, 
set  out  in  eztenso,  and  the  second  realleging 
these  same  alleged  facts  which  were  set  forth 
and  referred  to  In  paragraphs  I  and  2  of  the 
first  cause  of  action.    Without  quoting  said 


Instruments  or  any  portion  of  the  complaint, 
suffice  It  to  say  that  the  plaintiff  prays  for 
Judgment  against  defendant  for  the  sum  of 
$6,700,  and  for  her  costs. 

There  was  a  demurrer  to  the  complaint  as 
amended.  This  demurrer  was  both  general 
and  special. 

Appellant  spedfles  14  errors  at  law  occur- 
ring during  the  trial,  and  16  specifications 
of  insufficiency  of  the  evidence  to  support  the 
findings  of  the  court  In  view  of  the  fact 
that  we  are  of  the  opinion  that  the  first 
specification  of  error — the  court's  overruling 
the  said  demurrer — referred  to  In  the  tran- 
script and  appellant's  opening  brief  Is  well 
taken,  we  do  not  consider  that  for  the  present 
any  other  point  urged  needs  to  be  discussed. 

Nowhere  In  the  amended  complaint  is  it 
alleged,  nor  does  the  record  contain  any  evi- 
dence, that  the  plaintiff  herein  performed 
any,  much  less  all,  of  the  covenants  or  condi- 
tions required  to  be  performed  by  her  under 
her  contract  with  the  contractor,  the  Aiken 
Reinforced  Concrete  Company.  Notwith- 
standing this  fact  the  court,  in  finding  7, 
found: 

"That  the  plaintiff  performed  all  the  condi- 
tions and  terms  and  agreements  on  her  part  to 
be  performed  with  the  Aiken  Reinforced  Con- 
crete Company  under  said  contract  provided  to 
be  by  her  kept  and  performed." 

The  iwint  la  not  urged  by  appellant  but  we 
fall  to  find  any  evidence  In  the  record  to 
Justify  the  finding,  even  had  the  pleadings 
been  such  as  to  permit  the  reception  of  the 
same.  We  think  that  this  failure  to  so  al- 
lege is  fatal  to  the  present  appeal. 

The  contract  by  its  terms  required  the 
plaintiff  to  pay  to  aald  contractor  the  full 
sum  of  $27,000  in  six  Installments,  as  fol- 
lows: The  sum  of  $4,050  "when  the  founda- 
tions is  in  ready  for  the  first  floor  Joists"; 
the  second  installment  of  $4,050  "when  the 
walls  are  up  one  story,  and  the  second-story 
Joists  are  In  place";  the  third  installment 
of  $4,090  "when  the  roof  Is  on" ;  the  fourth 
Installment  of  $4,060  "when  the  plastering  Is 
completed" ;  the  fifth  instaUment  of  $4,038.60 
"when  the  building  is  completed  and  accept- 
ed"; and  the  sixth,  and  final,  payment  of 
$6,761.50  "thirty-five  days  after  the  accept- 
ance of  the  building."  Nowhere  in  the 
amended  complaint  is  there  an  allegation 
that  plaintiff  has  paid  any  of  these  install- 
ments to  the  said  contractor  as  provided 
for  in  said  contract  or  otherwl.se  or  at  all; 
and  for  aught  that  appears  in  the  said 
amended  complaint  the  failure  on  the  part 
of  plaintiff  to  comply  with  any  or  all  of 
said  provisions  may  have  been  the  reason  for 
the  failure  and  neglect  of  the  contractor  to 
complete  the  contract  or  agreement  referred 
to.  If,  Indeed,  any  such  failure  or  neglect 
occurred.  The  demurer  should  have  been 
sustained. 
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We  consider  the  citation  of  antborltles  un- 
necessary to  support  our  conclusion. 

The  Judgment  Is  reversed,  and  the  lower 
court  ordered  to  reverse  Its  ruling  overrul- 
ing, and  to  sustain  defendant's  demurrer  to 
the  amended  complaint  herein,  granting  plaln- 
tlfF  leave  to  amend. 


We      concur: 
SLOANB,  J. 


FINLAXSON,      P.      J.; 


(41  Col.  App.  671) 

BADGER  et  al.  v.  OITI  AND  COUNTY  OF 
SAN  FRANCISCO  et  aL    (Civ.  2778.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Jane  13,  1919.  Re- 
hearing Denied  July  11,  1019;  Denied  by 
Supreme   Court  Aug.    11,  1919.) 

1.  Street  Railboads  €=>117(5)— Injubt  to 
Pedestbians — Questions  fob  Jdbt. 

In  an  action  for  tbe  death  of  pedestrian 
struck  by  a  street  car,  whether  the  motorman 
was  negligent  held  for  the  jury. 

2.  Stbbbt  Railboads  «=>1  17(22)— In jtbt  to 

PEDESTBIAN— CONTBIBUTOBT     NeOLIOENCE. 

In  an  action  for  the  death  of  a  pedestrian 
struck  by  a  street  car,  whether  the  pedestrian 
was  guilty  of  contributory  negligence  in  start- 
ing to  cross  in  front  of  a  car,  which  was  all  but 
stopped,  held  for  the  jury. 

3.  Stbeet  Railboads  ^=»86(1)  —  Pedestbi- 
ans—Use  OP  Streets. 

Ordinarily  street  cars  which  run  upon  rigid 
rails  have  a  better  right  to  the  space  the  rails 
occupy,   fo  which  pedestrians  must  give  way. 

4.  Stbeet  Railboads  «=>103(2)— Rights  ot 
Pedestrians— Last  Clxab  Chance  Ddc- 
tbinx. 

The  rule  that  street  cars,  which  run  upon 
rigid  rails,  have  the  better  right  to  the  space 
the  rails  occupy,  to  which  pedestrians  must  give 
way,  has  no  application  where  the  doctrine  of 
last  clear  chance  is  invoked. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  Himt,  Jndge. 

Action  by  Frederic  Q.  Badger  and  others, 
by  their  guardian,  etc.,  against  the  City  and 
County  of  San  Francisco  and  Michael  J. 
Ryan.  Judgment  -for  plaintiffs,  and  defend- 
ants appeal.    AfiSrmed. 

George  Lull,  City  Atty.,  and  R.  T.  Alns- 
worth  and  Chas.  S.  Peery,  Asst.  City  Attys., 
all  of  San  Francisco^  for  appellants. 

Franklin  T.  Poore,  of  San  Francisco,  for 
respondents. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
judgment  In  plaintiffs'  favor  In  an  action  for 
damages  for  the  death  of  George  H.  Badger, 
the  husband  of  plaintiff  Anna  B.  Badger, 
through  the  alleged  negligence  of  the  corpo- 
ration defendant's  employes  in  the  operation 


of  its  municipal  Irallway,  and  Is  taken  bf 
said  corporation. 

Tbe  appellant  contends  that  its  motion  for 
nonsuit  should  have  been  granted ;  and,  this 
having  been  denied,  that  the  verdict  of  tbe 
jury  and  Judgment  of  tbe  court  should  have 
been  in  Its  favor  by  reason  of  the.  absence  of 
any  evidence  showing  negligence  on  tbe  part 
of  Its  employes,  and  also  by  reason  of  the  con- 
tributory negligence  of  tbe  decedent 

On  tbe  thresbold  of  an  examination  Into 
tbe  merit  of  these  contentions  tbe  language 
of  Mr.  Justice  Shaw  In  tbe  case  of  Scott  v. 
San  Bernardino  Valley,  eta,  Co.,  152  CaL 
606,  93  Pac.  677,  may  be  aptly  referred  to  as 
indicating  the  scope  of  Inquliy  of  this  court 
upon  appeal  In  like  cases: 

"A  street  car  operated  by  defendant  collided 
with  a  buggy  in  which  the  plaintiffs  were  driv- 
ing, whereby  the  plaintiff,  Jennie  R.  Scott,  was 
thrown  out  and  injured.  It  is  contended  that 
the  plaintiff,  George  H.  Scott,  was  negligent  in 
driving  upon  and  across  the  .track  in  front  of 
tbe  car,  and  that  this  negligence  contributed  to 
the  injury. 

"In  considering  this  proposition.  It  is  neces- 
sary always  to  bear  in  mind  that  the  jury  has 
found  to  the  conti-ary.  In  this  case  it  not  only 
returned  a  general  verdict  to  that  effect,  but, 
in  answer  to  a  specific  question,  it  declared  that 
George  H.  Scott  did  not  negligently  drive  upon 
the  track.  If  there  was  any  substantial  evi- 
dence in  support  of  this  fact  the  verdict  must 
Stand,  although  the  preponderance  of  the  evi- 
dence may  be  against  it.  The  question  whether 
or  not  upon  a  given  occasion  the  conduct  of  a 
t>erson  is  negligent  is  always  comparative  and 
relative.  The  conduct  must  be  compared  to 
that  of  an  assumed  person  of  ordinary  prudence, 
and  must  be  considered  with  relation  to  all  the 
circumstances  attending  the  occasion  which 
might  reasonably  be  taken  into  consideration 
by  a  person  of  ordinary  prudence  in  determin- 
ing what  his  conduct  should  be.  The  circum- 
stances to  be  considered  are  those  which  the 
evidence  shows  may  reasonably  be  supposed  to 
have  been  known  to  such  person  and  to  Iiave  in- 
fluenced his  mind  and  actions  at  the  time. 
These  are  not,  necessarily,  the  circumstances 
which  afterwards,  in  the  light  of  the  event,  it 
can  be  seen  should  have  been  known  to  him  and 
should  have  influenced  his  conduct.  Nor  is  his 
wisdom  in  determining  what  to  do  to  be  judged 
by  the  event.  We  must,  as  nearly  as  possible, 
put  ourselves  in  his  place,  he  bring  compelled 
to  act  without  foreknowledge  and  with  only 
ordinary  prudence  and  wisdom  to  guide  him. 
In  some  particular  cases  of  frequent  occor- 
rence  it  has  been  established  by  a  long  course 
of  judicial  decision  that  certain  precautions  are 
presumptively  necessary  to  constitute  due  care, 
and  that,  if  one  of  these  precautions  is  omit- 
ted, negligence  will  be  presumed  as  matter  of 
law.  For  example,  one  who,  in  traveling  a  pnb- 
lic  road,  crosses  the  trsck  of  an  ordinary  steam 
railroad,  must  before  going  upon  the  track  look 
and  listen  for  an  approaching  train,  and  must 
generally  stop  for  that  purpose.  If  it  does 
not  appear  that  he  did  these  things  he  will  be 
considered  guilty  of  negligence  unless  he  shows 
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some    extraordinary    and    unnsual    conditions  |  testimoa:;  of  tbe  witness,  Martin  Lambert, 


wliicb  render  it  unnecessary.  But,  in  general, 
negligence  is  a  question  of  fact  for  the  jury, 
and  the  law  has  Gxed  no  exact  standard  of  care 
other  than  the  general  one  that  it  must  be  such 
as  a  reasonably  prudent  man  would  exercise  in 
th«  particular  circumstances.  Hence  in  oirdi- 
nary  cases  it  is  peculiarly  a  question  for  the 
jury  or  court  trying  the  cause  to  decide  as  a 
matter  of  fact  whether  or  not  the  person  was 
culpably  negligent.  Judged  by  these  rales,  we 
think  the  verdict  in  this  case  is  supported  by 
sufficient  evidence." 

With  the  foregoing  instmctlTe  views  as 
our  guide  we  will  address  ourselves  to  tbe 
evidence  In  the  case. 

On  the  morning  of  the  16th  day  of  October, 
1915,  George  H.  Badger,  a  man  of  69  years  of 
age  residing  with  bis  family  on  Johnson 
avenue,  near  its  Junction  with  Geary  street, 
In  the  city  of  San  Francisco,  left  his  said 
home  about  half  past  6  o'clock  on  his  way  to 
his  work,  which  was  that  of  a  porter  for  a 
downtown  furniture  store.  He  came  along 
the  west  side  of  Johnson  avenue  to  Its  Junc- 
tion with  Geary  street,  and  there  left  the 
curb  with  the  Intention  apparently  of  cross- 
ing Geary  street  to  Commonwealth  avenue, 
which  has  its  junction  with  the  north  side 
of  Geary  street  nearly  opposite  Johnson  ave- 
nue. Mr.  Badger  was  rather  hard  of  hear- 
ing, and  also  did  not  see  well  at  a  distance, 
although  he  wore  glasses  and  could  see  fairly 
well  near  at  hand.  As  he  stepped  from  the 
curb  and  proceeded  to  cross  Geary  street  he 
was  seen  by  the  moforman  operating  the  car 
by  which  he  was  later  struck  as  said  car 
was  proceeding  westward  on  Geary  street, 
and  while  it  was  somewhat  more  than  150 
feet  away  from  the  place  where  the  deceased 
was  when  he  was  thus  seen.  The  motorman 
states  that  the  deceased  while  thus  walking 
slowly  across  Geary  street  was  facing  partial- 
ly toward  the  direction  from  which  his  car 
was  coming  and  was  looking  straight  ahead. 
The  decedent  walked  to  or  upon  the  souther- 
ly rails  of  the  defendant's  double  track  and 
there  hesitated  or  stopped,  according  to  the 
testimony  of  the  witness,  Martin  Lamlwrt. 
In  the  meantime  the  car  bad  proceeded  west- 
ward upon  the  northerly  track  to  a  point  15 
or  20  feet  from  the  place  where  the  decedent 
was,  slowing  down  as  it  approached  the  Junc- 
tion of  these  streets  and  sounding  the  gong 
occasionally.  As  the  car  reached  this  point 
It  had  slowed  down  almost  to  a  standstill. 
At  this  moment  the  decedent,  who  bad 
stopped  or  was  hesitating  at  or  upon  the 
defendant's  southerly  line  of  tracks,  started 
to  cross  over  when  the  car  also  started  to 
go  ahead.  The  motorman,  seeing  that  tbe 
decedent  bad  started  to  cross  ahead  of  bis 
car,  rang  the  bell  vigorously  and  then  under- 
took to  stop  the  car,  but  was  unable  to  do  so, 
and  the  decedent  was  struck  and  thrown 
upon  the  fender  of  the  car,  receiving  injuries 
from  which  he  died  shortly  thereafter.    Tbe 


who  was  a  passenger  upon  tbe  car  and  who 
was  standing  near  the  motorman.  and  In  full 
view  of  the  scene,  was  as  follows: 

"A  man  stepped  ofC  of  Johnson  avenue  walk- 
ing slow  •  •  •  walking  very  alow,  and  stop- 
ped on  tbe  other  side,  on  this  side  of  the  rail- 
road tracks,  kind  of  hesitating  whether  he 
would  go  or  not;  it  looked  that  way.  He  slow- 
ed down  the  car,  and  as  he  started  the  man 
started  to  walk,  and  the  fender  went  down  and 
the  man  was  on  the  fender." 

And  again  be  says: 

"Ve  almost  had  the  car  to  a  standstill  when 
he  started  it  off  again,  this  man  started  from 
the  other  side  of  the  railroad  track.  We  were 
on  the  right-hand  track  going  to  the  beach,  and 
this  man  come  to  a  dead  standstiU  on  tbe  oth- 
er skie  of  the  track,  because  he  crossed  the  oth- 
er side  of  tbe  track  as  this  man  started  tbe 
car  and  he  fell  on  tbe  fender." 

And  again,  speaking  of  the  car,  he  testifies: 

"We  had  checked  the  car  almost  to  a  stand- 
still and  started  off  again,  and  as  we  started 
off  again  tbe  accident  happened." 

n  is  true  that  tiiis  witness,  in  a  written 
but  unsworn  statement  given  to  the  defend- 
ant's employes  a  day  or  two  after  the  acci- 
dent, gave  it  as  his  conclusion  that  the  motor- 
man  was  not  at  fault,  and  that  the  decedent 
was  entirely  to  blame,  but  with  this  conclu- 
sion the  jury  apparently  did  not  agree.  Nor, 
it  may  be  said,  did  the  trial  court,  since  it 
denied  the  defendant's  motion  for  a  new  trial. 
The  testimony  of  the  motorman  does  not  very 
materially  disagree  with  that  of  tbe  witness 
Lambert,  and  these  two  were  practically  tbe 
only  living  eyewitnesses  to  the  casualty. 

[1,2]  Upon  this  state  of  the  evidence  we 
are  asked  to  Conclude  upon  appeal  that  the 
defendant,  through  its  employte,  was  not 
neglig^it,  and  that  the  decedent  was  guilty 
of  contributory  negligence  as  a  matter  of  law. 
We  are  unable  to  arrive  at  either  of  these 
conclusions,  since.  In  our  opinion,  to  reach 
either  or  both  of  them  would  be  to  Invade 
tbe  province  of  tbe  Jury  which  sat  upon  the 
case,  saw  and  heard  tbe  witnesses,  and  had 
submitted  to  its  discretion  and  Judgment  tbe 
close  question  whether  tbe  decedent,  seeing 
the  defendant's  car  slow  down  to  practically 
a  standstill  at  or  near  a  street  crossing,  was 
justified  in  concluding  that  It  had  done  so  In 
order  to  permit  pedestrians  to  pass  over,  and 
hence  was  not  negligent  In  attempting  so  to 
do ;  while,  on  tbe  other  band,  tbe  motorman, 
having  thus  brought  his  car  to  practically  a 
standstill  within  a  few  feet  of  a  pedestrian  ap- 
parently about  to  cross  over,  should  have 
stayed  its  progress  until  the  pedestrian  had  a 
fair  opportunity  to  pass,  and  whether  he  was 
or  was  not  negligent  in  going  ahead  under 
such  circumstances  at  a  rate  of  speed  which 
made  it  impossible  to  stop  his  car  when  he 
discovered  the  pedestrian  bad  put  himself  in 
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a  place  of  danger.  The  5nry  resolved  these 
matters  agalnat  the  appellant,  and  with  their 
conclusion  In  the  invmises  we  cannot  feel 
that  It  Is  our  province  to  interfere. 

[3,4]  In  reaching  this  conclusion  we  are 
not  unaware  of  the  mles  laid  down  In  Bailey 
y.  Market  Street,  etc.,  Co.,  110  Cal.  320,  42 
Pac.  914,  and  the  cases  which  follow  Its  deci- 
sion relative  to  the  rights  and  duties  of  rail- 
ways and  pedestrians  in  respect  to  the  use  of 
the  public  streets.  We  agree  with  the  gen- 
eral doctrine  announced  In  those  cases,  that 
ordinarily  street  cars  which  run  upon  rigid 
rails  have  the  better  right  to  the  space  the 
rails  occupy  to  which  pedestrians  must  give 
way ;  but  we  do  not  find  that  either  the  law 
or  the  facts  of  these  cases  fit  the  case  at  bar, 
where  the  question  is  one  of  fact  as  between 
the  pedestrian  and  the  motorman,  which  of 
these  two  was  negligent  in  advancing  at  the 
particular  momoit  Just  before  the  oolllsion 
took  place.  Of  this  we  think  the  Jury  was 
the  sole  Judge,  and  with  its  conclusion  we 
wUl  not  interfere.  In  respect  also  to  the  doc- 
trine of  "last  clear  chance"  we  see  no  room 
for  its  arolicatlon  to  the  instant  case  under 
the  facts  as  above  set  forth. 

Judgment  aflarmed. 


We    concur: 
GAN,  J. 


WASTE,    P.    J.;     KERRI- 


(41  Cal.  App.  428) 

PENCE  V.  DENOTE.    (Wv.  2896.) 

(District  Court  of  Appeal,  Second  Distriet,  Di- 
vision 2,  OaUfomia.  Jnne  7,  1919.  Re- 
hearing Denied  by  Supreme  Court  Aug.  4, 
1919.) 

1.  DAUAOEB   «=3l23  — BUILDINO  OOKTBAOr— 

Bbeaoh— Mkasuse  or  Dakaoks. 
Where  a  building  contractor  violated  the 
contract  in  furnishing  defective  stone  work  and 
in  replacing  it  with  brick  withont  the  written 
consent  of  the  owner,  the  measure  of  damages 
was  the  cost  of  repladng  the  work  with  the  ma- 
terial called  for  by  the  contract. 

2.  BSTOPPBI.  «=»90<2)— Bmi.DiRO  Contbaot— 
Charok  Withottt  Owneb's  Corbert. 

Where  a  buUding  contract  provided  that  no 
change  should  be  made  without  the  owner's 
consent  in  writing,  the  owner  was  not  estopped 
from  relying  on  such  contract,  where  he  did  not 
know  of  changes  until  the  work  was  completed, 
notwithstanding  that  he  then  made  no  particu- 
lar protest. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Action  by  James  H.  Pence  against  Fred 
L.  Dennle,  with  cotmterclaim  by  defendant 
Judgment  for  defendant  for  costs,  and  plain- 
tiff appeals.    Affirmed. 

C.  U.  Joslln,  of  Los  Angeles,  for  appellant. 
Percy    Hlgfat,    of    Long    Beach,    for    re- 
spondent 


SLOANE,  J.  The  plaintiff,  a  contractor  and 
builder,  brought  tills  action  to  recover  from 
the  defendant  an  alleged  balance  of  $1,066.84 
on  a  building  contract  totaling  $46,750,  to- 
gether with  $1,282.16  for  extras  alleged  to 
have  been  furnished  at  the  request  of  defend- 
ant, and  $400  claimed  as  a  bonus  under  the 
contract,  making  a  total  for  wbiCb  judgment 
was  demanded  of  $2,759. 

The  defendant,  by  answer  and  counter- 
claim, admitted  the  original  contract  price 
of  $46,750,  but  alleges  paymoit  of  all  but 
$90.35,  denies  liability  for  $400  bonus,  or  any 
part  thereof,  and  daims  damages  against 
plaintiff  of  $450  for  delay  in  completing  con- 
tract, $1,523  for  items  of  material  and  labor 
not  furnished  as  called  for  by  the  contract, 
and  $1,685J.5  for  defective  work  and  mate- 
rials, and  asks  judgment  on  his  counterdaim 
for  $3,427.69. 

On  the  trial  of  the  case  the  court  found 
that  the  original  contract  price  due  the  plain- 
tiff was  $40,750  and  that  he  was  entitled  to 
extras  in  the  sum  of  $205,  and  no  more,  and 
disallowed  his  daim  of  $400  as  a  bonus. 
The  court  further  found  that  the  defendant 
has  paid  on  the  contract  $45,969.36,  thus 
leaving  a  credit  due  the  plaintiff  of  $985.64. 
As  against  this  credit  to  the  plaintiff  the 
court  found  for  defendant  on  liis  answer 
and  counterclaim,  $460  damages  for  delay 
in  completing  the  contract  $25  insurance 
due  from  plaintiff,  $1,349.70  for  labor  and 
material  omitted  In  the  contract  work,  and 
$1,663.68  damages  for  defective  work  and 
materials;  but  In  its  conclusions  of  law  the 
court  omits  the  item  of  $450,  thus  leaving  a 
balance  due  defendant  of  $1,942.74,  after  off- 
setting plaintiff's  claim.  The  Judgment,  how- 
ever, was  that  neither  plaintiff  nor  defend- 
ant recover  on  the  respective  claims,  but  that 
defendant  have  Judgment  for  costa  in  the 
sum  of  $39.40. 

The  result  of  the  trial  was  that  the  court 
found,  after  crediting  defendant's  payments 
and  allowing  the  $206  extras,  a  balance  due 
plaintiff  amounting  to  about  $1,000,  and 
found  that  the  defendant  was  entitled  to  ap- 
proximately $3,000  by  way  of  offset  It  is 
apparent,  therefore,  that  there  must  on  this 
appeal  be  found  an  enlargement  of  plaintiff's 
credits  or  reduction  of  defendant's  offsets, 
or  both,  aggregating  the  sum  of  $2,000,  be- 
fore it  will  appear  that  the  plaintiff  is  prej- 
udiced by  this  Judgment 

The  plaintiff  has  appealed  from  the  Judg- 
ment in  favor  of  defendant  and  from  an  or- 
der of  the  court  denying  plaintUT's  motion 
for  a  new  trial.  As  the  proceedings  have 
been  taken  since  the  amendment  abolishing 
appeal  on  denial  of  motion  for  new  trial,  the 
matter  comes  up  on  the  appeal  from  judg- 
ment alone,  and  is  presented  under  the  al- 
ternative method  on  the  typewritten  trans- 
script  of  the  record  in  the  trial  court 
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The  only  matter  to  be  considered  is  the 
suffldency  of  the  eTidence  to  support  the 
findings  of  the  court  as  to  the  various  items 
of  claim  and  counterclaim.  It  lias  been  no 
slight  task  to  sift  out  the  testimony,  which 
Is  more  voluminous  than  illuminating  in 
many  of  the  details,  in  order  to  ascertain 
if  in  each  particular  there  is  some  substan- 
tial weight  of  evidence  supporting  the  con- 
clusions reached  by  the  court  as  to  the  facts. 

The  basis  of  the  action  purports  to  be  a 
written  contract  for  the  construction  of  the 
building  in  question,  with  plans  and  specifl- 
catiOns  referred  to  as  being  annexed  to  the 
contract  and  filed  therewith  In  the  office  of 
the  county  recorder.  No  plans  and  specifi- 
cations were  so  attached  or  filed  in  the  re- 
corder's office,  but  plans  and  specifications 
were  produced  and  admitted  in  evidence 
wlilch  it  was  shown  were  accepted  and  acted 
on  by  the  parties  to  the  contract  throughout 
the  construction  of  the  building.  The  contract 
itself  is  a  matter  of  some  uncertainty  and 
much  dispute  between  the  parties  as  to  some 
of  its  Items.  But  we  are  satisfied  that  the 
court  was  Justified  in  its  findings  as  to  the 
contract  as  actually  agreed  upon  and  ex- 
ecuted. 

The  original  agreement  was  that  the  build- 
ing was  to  be  constructed  In  accordance  with 
plans  and  spedflcatlons  to  be  prepared,  for 
a  total  sum  of  $46,760.  Work  was  begun, 
and  certain  excavation  work  and  foundation 
completed,  at  a  valuation  of  $2,000.  This 
was  either  before  the  contract  was  executed, 
or  there  was  a  second  contract  made  of  date 
July  17, 1913,  after  the  foundation  work  was 
completed.  This  contract  recites  an  agreed 
price  of  $44,750,  and  makes  no  provision  for 
the  foundation  work,  which  had  already  been 
done  and  paid  for;  the  aggregate  making  up 
the  $46,750.  It  also  fixes  the  time  in  which 
the  work  was  to  be  completed  as  92  work- 
ing days,  as  against  120  and  106  days  shown 
by  other  copies  of  contracts  relied  upon  by 
plaintiff.  There  Is  no  substantial  dispute  as 
to  what  the  terms  of  the  contract  actually 
were,  however,  excepting  as  to  the  time  In 
which  the  work  was  to  be  completed,  and  as 
to  which  party  should  pay  the  insurance  dur- 
ing the  construction  work.  In  these  partic- 
ulars the  plaintiff  claims  the  contract  was 
changed  after  Its  execution,  in  the  copy  pro- 
duced by  defendant,  reducing  materially  the 
period  in  which  the  building  was  to  be  finish- 
ed, and  obligating  the  contractor  to  pay  the 
Insurance  (which  amounted  to  only  |25). 
The  defendant  testified  that  these  altera- 
tl<Hi8  were  agreed  to  and  made  before  the 
contract  in  question  was  executed,  and  the 
court  accepted  In  evidence,  as  the  true  con- 
tract, the  one  claimed  to  be  correct  by  the 
defendant.  As  the  circumstances  tend  to  cor- 
roborate the  defendant's  explanation  of  the 
changes,  the  coirt  was  Justified  in  Its  ruling. 

It  Is  this  difference  in  the  period  of  com- 
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pletlon  of  the  work  that  determines  the 
question  as  to  whether  plaintiff  was  entitled 
to  a  bonus  for  completing  the  work  ahead 
of  time  or  was  liable  In  damages  for  the 
failure  to  complete  the  work  as  stipulated, 
and  It  was,  we  tliink.  Justifiably  determined 
in  favor  of  defendant,  thereby  eliminating 
plaintiff's  $400  claim  for  a  bonus. 

The  next  item  of  plaintiff's  claim  also 
arises  on  a  construction  of  the  provisions  of 
the  contract  and  spedflcatlons,  and  the  law 
applicable  thereto.  The  court  found  that 
the  plaintiff  had  actually  furnished  in  the 
construction  of  the  building,  as  alleged  in 
his  complaint,  extras  of  the  value  of  $1,282.16, 
but  that  the  same  were  unauthorized  under 
the  terms  of  the  contract  The  spedflcatlons 
adopted  as  part  of  the  contract  contain  the 
following  provisions: 

"No  extras  diall  be  allowed  without  written 
order  from  the  architect.  •  •  •  Should  any 
changes,  additions,  or  omissions  In  the  work 
provided  for  in  this  contract  be  ordered,  the 
contractor  shall  not  be  authorized  to  comply 
with  such  order  without  previously  obtaining 
written  authority  therefor  from  the  owner,  and 
the  contract  shall  not  be  deemed  altered  there- 
by, either  as  to  time  when  the  work  shall  be 
completed,  contract  price,  or  work  to  be  done, 
excepting  as  expready  stated  in  such  author- 
ity." 


There  Is  no  pretense  that  either  the  ar- 
chitect or  the  owner  ordered  or  authorized 
any  of  these  extras  in  writing,  or  authorized 
them  expressly  in  any  way,  excepting  as  to 
the  item  of  $206,  which  the  defendant  ad- 
mitted to  having  orally  ordered,  and  which 
he  consented  to  allow  on  plaintiff's  claim, 
and  which  has  been  allowed  by  the  court. 
It  is  dalmed,  however,  that  a  superintendent 
representing  the  defendant  on  the  work  had 
knowledge  of  most  or  all  of  these  extras,  and 
consented  orally  and  by  acquiescence  to  their 
inconporation  in  the  building;  but  it  is  not 
shown  that  this  superintendent  had  any  au- 
thority In  the  premises,  other  than  to  see  that . 
tiie  contract  was  carried  out.  Plaintiff's 
main  contentlcm,  however,  is  that  the  defend- 
ant was  aware  of  most  of  the  extra  work 
and  material  bdng  furnished,  and  permitted 
it  to  be  put  into  the  building  without  objec- 
tion, and  that  be  is  estopped  by  his  conduct 
from  taking  advantage  of  the  requirements 
of  the  contract  for  authorization  in  writing. 

The  defendant  denies  knowledge  that  the 
extras  were  being  furnished,  as  to  some  of 
the  items,  denies  that  he  knew  they  were  ex- 
tras In  some  instances,  and  In  regard  to 
some  of  the  items  we  are  inclined  to  the 
conclusion  that  he  was  aware  at  the  time 
that  the  plaintiff  was  putting  In  extra  work 
and  material,  and  made  no  objection  thereto ; 
but  conceding,  as  to  the  last-mentioned  work 
and  material,  that  defiendant's  counsel  is 
correct  in  his  application  of  the  law  of  walv- 
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«r  and  estoppel,  It  would  only  apply  to  a 
email  proportion  of  the  amount  claimed. 

With  reference  to  the  larger  Items  of  ^66 
for  glass  mirrors  In  the  wall  beds,  $103  for 
mirrors  in  the  dressing  rooms,  and  $77  for 
extra  plastering,  there  is  nothing  to  show 
that  plaintlfC's  attention  was  called  to  the 
fact,  or  that  he  was  aware  that  these  did 
not  go  in  under  the  contract.  The  beds  and 
dressers  of  which  the  mirrors  formed  a  part 
were  called  for  by  the  contract  without  spec- 
ification as  to  their  finish,  and  It  does  not 
follow,  as  a  matter  of  law,  that  if  the  con- 
tractor furnished  them  with  mirrors  the 
owner  was  bound  to  know  that  he  was  not 
doing  it  as  part  of  his  contract  With  re- 
gard to  other  charges  for  extras,  the  plain- 
tiff either  denies  that  they  were  extras  or 
that  he  knew  anything  about  them. 

If  there  were  no  provision  in  the  contract 
requiring  an  express  order  in  writing,  it 
would  still  be  an  open  question,  under  the 
testimony,  as  to  whether  much  of  this  extra 
charge  could  be  maintained,  under  the  con- 
flicting evidence.  But  it  should  be  borne  in 
mind,  under  the  conditions  of  this  contract, 
that  the  very  purpose  of  such  provisions  for 
written  authority  to  make  changes  is  to 
avoid  Just  such  controversies  as  have  arisen 
here;  and  in  the  absence  of  very  clear  and 
convincing  evidence  of  waiver  or  estoppel, 
the  terms  of  the  contract  should  control. 

The  principal  Item  of  damages  allowed  de- 
fendant on  his  counterclaim  is  the  snm  of 
$1,000  for  the  substitution  of  brick  construc- 
tion on  the  front  of  the  building,  where  the 
contract  called  for  artificial  stone.  When 
the  stone  work  was  put  in,  or  partly  so.  it 
was  found  defective.  The  defendant  was 
absent  in  the  Bast,  and  the  contractor,  after 
consulting  with  defendant's  architect  and 
superintendent,  and  in  order  to  save  the  de- 
lay Incident  to  obtaining  new  stone  material, 
and  perhaps  in  uncertainty  of  its  then  com- 
ing up  to  the  requirements,  substituted  brick ; 
the  details  therefor  having  been  supplied  by 
the  architect  There  was  no  written  consent 
by  the  owner  to  this  change,  and  no  consent 
or  authorization  by  him  of  any  kind.  When 
he  returned  home  the  change  had  been  made. 
He  does  not  seem  at  the  time  of  his  return 
to  have  made  any  special  objection  to  the 
substitution.  The  contractor  saved  nothing, 
apparently,   by   the  change  from   stone   to 


brl(&  The  orlgfaal  estimate  for  this  part 
of  the  work  was  $422.  There  is  testimony  in 
the  record 'that  to  now  make  the  change  and 
complete  the  Job  as  called  for  by  the  con^ 
tract  would  cost  $1,000  or  mor& 

(1,  2]  There  was  a  violation  of  the  con- 
tract in  furnishing  defective  stone  work  and 
in  replacing  it  with  brick  without  the  writ- 
ten consent,  or  the  consent  at  all,  of  the 
owner.  The  owner  was  entitled  to  have  this 
stone  front,  and  we  are  not  prepared  to  say 
that  the  court  was  not,  under  the  evidence. 
Justified  In  allowing  him  damages.  The 
measure  of  damages  was  the  cost  of  r^lac- 
Ing  the  work  with  the  material  called  for 
by  the  contract;  but  in  view  of  the  fact  that 
the  value  of  the  completed  building  was  prob- 
ably not  greatly  reduced  by  the  substitution 
of  brick  for  the  artificial  stone,  it  seems  that 
this  measure  of  damages,  though  a  lawful  one, 
places  a  harsh  penalty  on  the  contractor, 
especially  in  view  of  the  fact  that  the  own- 
er's architect  and  superintendent  both  ac- 
quiesced in  the  change.  However,  neitlier 
of  them  are  shown  to  have  had  audiority  to 
authorize  such  change  in  the  general  char- 
acter of  the  structure,  and,  in  any  event, 
the  authority  was  not  obtained  from  the  own- 
er nor  evidenced  as  spedfiod  in  the  contract. 
We  do  not  think  defendant  is  estopped  from 
relying  upon  the  terms  of  his  contract  that 
no  changes  should  be  made  without  his  con- 
sent In  writing.  Had  he  known  of  the 
change  when  it  was  in  process,  and  stood  by 
without  objection,  the  doctrine  contended  for 
by  appellant  might  apply.  But  he  did  not- 
know  of  it  until  it  was  done,  and  the  fact  that 
be  then  made  no  particular  protest  was  In 
no  way  prejudicial  to  the  appellant- 
It  is  not  necessary  to  review  the  findings 
of  the  court  as  to  each  of  the  specified  items 
of  damage  for  uncompleted  work  or  for  de- 
fective work  and  materials.  There  was  con- 
flict in  the  testimony  as  to  practically  evar 
item.  While  we  are  not  satisfied  that  every 
allowance  made  to  defendant  by  the  court 
Is  supported  by  the  evidence,  we  are  satis- 
fled  that  there  was  evidence  to  support  a 
sufficient  offset  to  more  than  balance  the 
amount  to  which  the  plaintiff  was  entitled. 
The  Judgment  is  a£9rmed. 


We  concur: 
AS,  J. 


FINLATSON.  P.  J.;  THOIS- 
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EGBERTS  Y.  ALLEN.  (Civ.  2916.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    June  7,  1919.) 

1.  QuunciMG  Tixu:  «=al0(2)— Tbubtb  «=s>86— 

li^^TABLI8ilU£NI— BUADSN    OF    PBOOF. 

In  action  to  declare  a  trast  and  quiet  title, 
plaintiff  most  establish  her  position,  if  at  all, 
upon  tbe  strength  of  her  own  case  rather  than 
the  weakness  of  the  defense. 

2.  Appeai.  ard  Ekbob  9=>&24— Bzcobo— Blz- 

BIBITS, 

Where  exhibits  introduced  by  appellant  were 
not  copied  into  the  record  nor  attached  to  the 
pleadings  or  transcript  the  api>ellate  court  may 
refuse  to  consider  the  briefs. 

S.  Appeal  and  Bbbob  ^s»907(5)  —  Pbescmp- 
TIORS— Recobd. 
Where  exhibits  introduced  by  appellant  were 
not  incorporated  into  the  record  nor  attached  to 
the  pleadings  or  transcript,  nothing  is  pre- 
sented for  review,  because,  in  absence  of  legal 
evidence  to  the  contrary,  it  must  be  presumed 
that  court  below  reached  proper,  conclusion. 

Appeal  from  Superior  Court,  Loa  Angeles 
CJounty;   Fred  H.  Taft,  Judge. 

Action  by  Sarah  A.  Roberts  against  A.  O. 
Allen,  as  administrator  of  the  Estate  of 
James  A.  Roberts,  deceased.  Judgment  for 
defendABt.  and  plaintiff  appeals.     AlQrmed. 

William  A.  Spill,  of  Pasadena,  for  appel- 
lant 

Hugh  E.  Macbeth,  of  Los  Angeles,  and  C. 
J.  WUlett  and  A.  O.  Allen,  both  of  Pasadena, 
for  respondent. 

THOMAS,  3.  This  is  an  action  to  declare 
a  trnst  and  quiet  title.  PlaintUF  claims  that 
by  her  own  labors,  before  she  married  de- 
fendant's Intestate,  she  had  saved  and  ac- 
cumulated ro(Hiey  which  she  Invested  In  Ar- 
kansas real  estate,  all  of  which,  under  the 
laws  of  that  state,  was  her  sole  and  sepa- 
rate propeity;  that  after  her  marriage  and 
both  before  and  after  her  coming  to  this 
state,  she  had  rented  said  property,  the  rent- 
als, after  coming  to  this  state,  being  sent  to 
her  husband,  defendantfs  intestate,  who,  be- 
cause of  the  illiteracy  of  plaintiff — she  being 
enable  to  read  or  write — conducted  all  of 
her  business;  and  that  these  rents  were  ac- 
cordingly collected,  "casfhed  and  banked"  by 
him.  According  to  the  allegations  of  the 
complaint,  these  moneys  were  "banked  in 
his  own  name,  but  all  for  the  use  and  bene- 
fit of  the  plaintiff,  who  at  all  times  was  the 
real  the  true  owner  of  said  rentals."  It  Is 
then  alleged  "that  about  two  years  after 
plaintiff  and  defendant's  intestate  came  to 
California  to  Uve,  as  aforesaid,  to  wit,  in  the 
year  1903,  defendant's  intestate  used  part 
of  the  money  accumulated  from  the  rentals 
received  from  plaintiff's  proi>erty  In  Arkan- 
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sas  for  pnrdiasing  "property  described  in  the 
city  of  Pasadena,"  and,  "unbeknown  to  the 
plaintiff,  and  contrary  to  the  belief  and  de- 
sires of  plaintiff,  caused  the  title  to  said 
property  to  be  issued  in  his  own  name,  and 
that  he,  the  said  James  A.  Roberts,  continued 
to  hold  said  property  as  aforesaid  up  to  the 
time  of  his  decease,"  and  that  the  defendant 
administrator  claims  said  property  on  behalf 
of  the  estate  of  said  deceased.  Plaintiff 
further  alleges  that  because  of  her  illiteracy 
she  knew  nothing  of  the  fact  that  her  hus- 
band had  taken  title  "to  the  aforesaid  real 
property  In'  Pasadena,  purchased  as  afore- 
said, in  his  own  name,  but  verily  believed 
that  the  said  title  had  heen  made  in  her 
name." 

[1]  In  view  of  these  facts,  and  the  condi- 
tion of  the  record  here,  we  think  it  unneces- 
sary to  refer  to  the  answer  of  defendant  or 
to  the  findings  of  the  court.  So  far  as  the 
evidence  on  behalf  of  defendant  is  concerned, 
almost,  if  not  quite  all,  was  in  an  attempt  to 
establish  the  heirship  of  W.  H.  Roberts — an 
intervener  herein — a  matter  not  in  issue  h^re, 
hence  immaterial.  The  plaintiff,  however, 
must  establish  her  position,  if  at  all,  upon 
the  strength  of  her  own  case  rather  than  the 
weakness  of  the  defense. 

Plaintiff  has  not  traced  any  8(>eclfic  sum 
of  money  from  her  separate  estate  into  the 
property  in  question.  She  has  not  pointed 
out  to  us  any  testimony  which  shows  that 
she  is  entitled  to  have  title  quieted  in  her  or 
a  trust  declared  in  her  favor.  Lest,  however, 
this  possible  oversight  on  the  part  of  plaln- 
tifTs  counsel  might  cause  an  injustice  to  be 
done  to  plaintiff,  we  have,  notwithstand- 
ing the  rule  whidi  renders  such  labor  on  our 
part  unnecessary,  read  the  entire  record, 
with  the  result  stated. 

12,  3]  From  the  record  It  appears  that  four 
exhibits  were  introduced  on  behalf  of  plain- 
tiff. The  evidence  of  this  fact  appears  as 
follows:  Plahitlfrs  Exhibit  No.  1,  blank 
sheet,  showing  bank  account  of  deceased; 
No.  2,  three  documents  attached,  a  deed,  a 
contract,  and  a  check ;  No.  3,  a  bunch  of  let- 
ters; and  No.  4.  a  deed.  We  assume  from 
the  reccwd  before  us  that  these,  whatever 
they  were,  were  actually  before  the  trial 
court ;  but  we  are  not  given  the  opportunity 
of  considering  them  at  all.  They  were  not 
read  into  the  record.  The  record  is  silent, 
even  as  to  whether  they  were  considered 
read.  They  have  not  been  copied  into  the 
record  In  any  way.  They,  or  copies  thereof, 
are  not  attached  to  the  pleadings  or  to  the 
transcript  Because  of  these  facts,  we  might 
have  invoked  the  rule  enunciated  in  Welk  v. 
Sorenson  (Sup.)  178  Pac  498,  and  refuse  to 
consider  the  briefs;  but,  as  already  stated, 
we  have  not  done  so. 

We  are,  however,  wholly  helpless  in  the 
matter  to  do  anything  except  to  affirm  the 
judgment  of  the  trial  court,  because,  in  the 
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absence  of  legal  evidence  to  the  contrary,  we 
must  presume  that  that  conrt  acted  regularly 
and  In  the  lawful  exercise  of  Its  jarisdiction. 
Judgment  affirmed. 

We       concur:      riNLATSON,      P.     J.; 
SIX)ANB,  J. 


(41  Cal.  App.  458) 

GRIFFITH  V.  RBDDICK  et  aL    («▼.  2133.) 

(Diatrict  Court  of  Appeal,  Second  District,  D(- 
vision  2,  California.    June  7,"  1919.) 

1.  Bailment    «=»18(3)  —  Automobilb  —  Lntw 

AND  POSSKBSION  OV  RxFAIBKB. 

Where  the  owner  of  an  automobile  in  pos- 
session  of  a  machinist  who  had  repaired  it  ob- 
tained possession  by  taking  it  from  his  shop 
without  bis  knowledge  or  consent,  and  returned 
it  when  demanded,  and  later  induced  a  driver 
of  the  madiinist  by  trick  or  device,  to  take  it 
into  another  garage,  which  took  possession  of 
and  attempted  to  hold  it,  the  machinist  did  not 
lose  his  constructive  possession  or  his  lien. 

2.  Replkvin  «=»93— Fikdiros— Axtebnativx 

RBLIKS'. 

When  one  claims  a  right  of  possession  of 
personal  property  in  claim  and  delivery  by  vir- 
tue of  a  lien,  the  measure  of  his  recovery  in  the 
event  his  possession  cannot  be  restored  is  the 
amount  of  his  lien,  and  it  is  therefore  necessary 
for  court  to  find  that  amount  which  is  not  neces- 
sarily what  he  claims  is  dae  him,  bnt  only 
what  is  actually  due, 

3.  REPu:vin  «s>103(4)  —  Altkbraiitb  Judo- 

KENT. 

Where  defendant  claimed  the  right  of  poa- 
session  of  personal  property  in  claim  and  de- 
livery by  virtue  of  a  lien,  the  fact  that  the  court 
did  not  make  a  finding  as  to  what  was  due  by 
virtue  of  the  lien  did  not  aflfect  the  part  of  hia 
judgment  giving  to  defendant  the  right  to  a  re- 
delivery of  the  property,  Code  Civ.  Proc.  {| 
627,  666,  entitling  the  prevailing  party  in  pro- 
ceedings under  claim  and  delivery  to  an  alter- 
native judgment  for  the  value  of  the  property 
in  case  a  return  can  be  made,  being  solely  for 
the  benefit  of  the  prevailing  party,  the  plaintiff 
not  having  the  privilege  of  payment,  if  rede- 
livery of  the  property  is  possible. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Stanley  A.  Smith  and  Orant  Jack- 
eon,  Judges. 

Action  by  Robert  SX  Griffith  against  J.  J. 
Reddlck  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed  in  part 
and  reversed  in  part. 

Perry  F.  Backus,  of  Iios  Angeles,  for  ap- 
pellant 

Earl  Newmlre  and  Ii.  If.  Fall,  both  of  Los 
Angeles,  for  respondents. 

SLOANB,  J.  Plaintiff  has  appealed  from  a 
Judgment  In  favor  of  defendants  for  the  re- 
turn of  possession  of  an  automoMle  track. 


or  for  the  sum  of  $1,334.31,  the  amount  of 
lien  claimed  by  defendants  against  the  same- 
In  case  a  redelivery  of  the  property  cannot 
be  had. 

Alleged  insufficiency  of  the  evidence  to- 
sustain  the  findings,  and  Insufficiency  of  the- 
flndings  to  sustain  the  Judgment,  are  the- 
grounds  of  appeal. 

Very  little  consideration  la  required  liv 
disposing  of  the  sufficiency  of  the  evldence- 
and  findings  in  support  of  defendant's  right 
to  a  Tedelivery  of  the  property.  It  clearly 
appears  that  defendant  Reddick,  an  auto- 
mobile macbinlst,  was  in  possession  of  the- 
truck  by  virtue  of  a  lien  for  extensive  repairs 
made  thereon  in  his  shop.  Plaintiff  daims- 
that  this  lien  was  lost  by  a  voluntary  re- 
linquishment to  him  of  the  possession  of  the 
truck.  The  plaintiff  did  obtain  possession 
of  it  on  one  occasion,  by  taking  it  from  the- 
shop  without  the  knowledge  or  consent  of 
defendant  Reddi^,  at  a  time  when  no  other 
person  was  present  than  a  workman,  who- 
was  at  times  casually  in  the  employ  of  said 
defendant,  but  who  does  not  appear  to  have 
been  working  for  him  at  this  time,  or  ta 
have  had  authority  to  permit  the  machine 
to  be  taken  from  the  shop.  Defendant  Red- 
dlck immediately  demanded  and  secured  its 
return  to  his  place  of  business  and  possession, 
and  the  plaintiff,  in  effect,  disclaimed  any 
intention  to  interfere  with  said  defendant's- 
lien.  Later  the  defendant  Reddick  permitted 
the  truck  to  be  used  In  plaintiff's  business 
for  a  few  days  with  (me  of  his  (Reddick's> 
employes  in  charge  as  driver,  who  returned 
it  to  said  defendant's  place  of  business  every 
night  If  it  was  during  this  period  at  any 
time  in  the  control  of  plaintiff  in  person.  It 
was  with  the  understanding  that  It  was  in  no- 
way a  surrender  of  the  lien.  While  the  ma- 
chine was  being  driven  for  idaintiff  by  de- 
fendant Reddick's  employ^,  plaintiff,  by  what 
may  be  properly  termed  a  "trick  or  device," 
induced  the  driver  to  take  the  truck  into 
what  was  known  as  the  Normal  Garage, 
where  he  had  l^t  orders  with  the  people  la 
charge  that  they  were  not  to  allow  the  said 
driver  to  remove  it  When  he  attempted  to- 
do  so  he  was  prevented.  Thereupon  he  noti- 
fied his  employer,  who,  with  several  of  his 
workmen,  repaired  at  once  to  the  Normal 
Garage  and  took  more  or  less  forcible  posses- 
sion of  the  truck  and  drove  It  away.  Hain 
tiff  thereafter  brought  this  action,  and  ofar 
talned,  through  a  writ  of  replevin,  posses- 
sion of  the  truck. 

[1]  By  none  of  the  transactions  narrated, 
leading  up  to  this  suit  did  defendant  Red- 
didc  lose  his  lien,  or  even  his  constructive 
possession.  The  detention  of  the  tmc^  In 
the  Normal  Garage  was  unwarranted,  and 
did  not  confer  possession  of  any  kind  upon 
plaintiff,  and  If  the  ronoval  of  it  by  said  de- 
fendant was  forcible,  it  was  not  as  against 
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«Dy  possession  on  the  part  of  plaintiff,  tmt 
that  of  the  Normal  Oarage. 

The  findings  of  the  court  that  defendant 
Heddlck  was  In  possession  of  this  truck  nn- 
der  a  valid  lien  and  was  entitled  to  its  pos- 
session when  it  was  taken  in  the  daim  and 
■dellTery  proceedings,  and  the  judgment  of 
the  court  that  he  recover  possession  thereof 
from  the  plaintiff,  were  all  properly  made 
and  given. 

The  only  allegation  of  error  which  is  open 
to  discussion  is  with  regard  to  the  findings 
and  judgment  granting  the  alternative  relief 
that  in  a  case  a  redelivery  of  the  property 
cannot  be  had,  defendants  recover  from 
plaintiff  the  sum  of  11,834.31,  the  amount  of 
the  lien  claimed  against  said  personal  prop- 
•erty. 

The  plaintiff  disputed  the  amount  of' de- 
fendant Reddick's  claim  of  lien,  and  on  the 
trial  he  was  not  permitted  to  Introduce  his 
evidence  in  that  relation.  Moreover,  the  find- 
ings of  the  court  are  irreconcilably  Inconsist- 
«nt  in  this  regard.  In  finding  B  the  court 
declares  "that  all  of  the  admissions,  denials, 
and  allegations  contained  in  defendants'  sec- 
ond defense  are  true,  except  that,  while  the 
<!ourt  finds  that  defendant  Reddlck  claims  a 
lien  to  the  extent  of  11,334.31  on  sold  per- 
sonal property  herein  mentioned,  and  plain- 
tiff admits  there  Is  some  undetermined 
amount  due  him  for  repairs  thereto,  the  court 
does  nnt  find  as  to  the  amount  due  Reddlck." 
In  finding  6  It  la  declared  "that  all  of  the 
admissions,  denials,  and  allegations  contained 
In  paragraphs  1,  2,  and  3  of  defendants'  sec- 
ond defense  are  true,  and  sustained  by  the  ev- 
idence." Paragraph  3  of  the  second  defense, 
referred  to  In  this  finding,  states  that  the 
defendant  Reddick  had  performed  and  ren- 
dered services  in  and  about  said  truck,  and 
famished  materials  for  its  reconstruction, 
"to  the  amount  of  (1,560.31,  no  part  of  which 
has  been  paid,  except  the  sum  of  $226,  leav- 
ing a  balance  wholly  due,  owing,  and  unpaid 
from  said  plaintiff  to  said  defendant  J.  J. 
Beddick  of  11,334.31.''  KiOier  the  first  quot- 
ed finding,  being  specific  In  its  terms,  must 
control  the  more  general  one  relating  to  the 
truth  of  the  allegation  of  the  answer,  or  the 
two  findings  must  stand  In  irreconcilable 
confiict. 

[2]  As  we  nndersand  the  procedure  laid 
down  by  the  Supreme  Court  In  Wllkerson  v. 
Thorp,  128  Cal.  221,  60  Pac.  678,  and  other 
decisions  to  the  same  effect,  when  one  claims 
the  right  of  possession  of  personal  property 
In  daim  and  delivery  by  virtue  of  a  lien,  the 
measure  of  his  recovery,  in  the  event  bis 
possession  cannot  be  restored,  is  the  amount 
of  his  lien,  and  it  must  therefore  be  neces- 
sary for  the  court  to  find  that  amount  The 
amount  of  his  lien  is  not  necessarily  what  he 
daims  is  due  him,  but  what  is  actually  due 
and  owing.  For  the  reasons  stated,  the  al- 
ternative part  of  this  Judgment  cannot  .be 
TOstained. 


[3]  We  see  no  teason,  however,  why  this 
should  affect  the  part  of  the  judgment  giv- 
ing to  defendant  the  right  to  a  redelivery  of 
the  property.  The  Code  provision  (Code  Civ. 
Proc,  §1  627,  667)  entitling  the  prevailing  par- 
ty in  proceedings  under  claim  and  delivery 
to  an  alternative  judgment  for  the  value  of 
the  property  in  case  a  return  cannot  be  had, 
ie  soldy  for  the  benefit  of  the  prevailing 
party.  It  does  not,  where  the  judgment  is 
for  a  redelivery  to  the  defendant,  or  for  the 
value  if  a  return  of  the  property  cannot  be 
had,  give  to  the  plaintiff  the  privilege  of  ei- 
ther redelivery  or  payment  of  the  value,  at 
his  option.  He  has  to  return  the  property  if 
It  is  within  his  power  to  do  so,  and  it  is  no 
concern  of  his  if  the  defendant  fails  to  obtain 
his  alternative  relief.  It  is  even  held,  in  cas- 
es where  it  is  made  to  appear  on  the  trial  that 
a  redelivery  cannot  be  had,  that  the  converse 
of  this  proposition  is  true,  and  that  judg- 
ment can  be  taken  for  the  value  without  a 
judgment  for  the  return  of  the  property. 
Claudius  V.  Aguirre,  89  Cal.  BOl,  26  Pac.  1077 ; 
Etdiepare  v.  Aguirre,  91  Cal.  288,  27  Pac. 
668,  929,  26  Am.  St  Rep.  180 ;  Burke  v.  Koch, 
75  Cal.  356,  17  Pac.  228;  Brown  v.  Johnson, 
46  Cal.  76;  Brreca  v.  Meyer,  142  Cal.  308,  75 
Pac.  826;  Faulkner  v.  First  National  Bank, 
130  Cal.  258,  62  Pac.  463 ;  Bradley  v.  McDon- 
ald, 169  Paa  427;  Waldman  v.  Broder,  10 
Cal.  378 ;  Kneebone  v.  Kneebone,  83  CaL  645, 
23  Pac.  1031. 

In  the  case  of  Waldman  v.  Broder,  supra, 
the  court  says: 

"The  Jury  having  found  a  general  verdict  for 
the  defendant  in  thia  action  of  replevin,  the 
property,  which  had,  under  the  previoas  proceed- 
ings, been  taken  from  the  defendants,  was  prop- 
erly directed  by  the  court  to  be  retunied  to  the 
defendants.  •  *  •  Nor  is  there  anything  in 
the  failure  to  give  an  alternative  judgment  for 
the  value  of  the  property.  This  omission  might 
be  complained  of  by  the  defendants  if  they  had 
shown  the  value;  but  it  is  no  ground  of  com- 
plaint on  die  part -of  the  plaintiff." 

In  Kneebone  v.  Kneebone,  supra,  there  was 
a  judgment  of  dismissal  of  plaintiff's  action 
in  daim  and  delivery  and  for  a  return  to  de- 
fendant of  the  property  taken  thereunder. 
It  was  dalmed  on  appeal  "that  the  court 
erred  In  adjndgliig  that  'plaintiff  return  the 
property  described  in  plalntUTs  complaint  to 
the  defendant'  It  la  said  the  judgment 
should  have  beoi  for  a  return  of  the  prop- 
erty (describing  it),  or  the  value  thereof  in 
case  a  return  could  not  be  had;  in  other 
words,  in  the  alternative  form,  as  prescribed 
by  section  667,  Code  of  Civil  Procedure." 
The  court  then  says: 

"It  was  a  matter  of  no  concern  to  the  plaintiff 
whether  the  Judgment  was  in  the  alternative 
form  or  not,  as  he  had  no  option  as  to  wliether 
he  should  pay  or  return  the  property." 

It  has  been  held  in  general  terms,  and 
without  dlacnssloii,  in  two  or  ttiree  California 
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declslDns  that  the  provisions  of  the  Code  as 
to  an  alternatlTe  judgment  must  be  followed 
(Berson  v.  Nunan,  63  CaL  560;  Brlchman  t. 
Ross,  67  Cal.  601,  8  Pac.  316),  but  these  cases 
hare  been  questioned,  or  distinguished  from 
the  facta  here  under  consideration,  by  later 
decisions  (Claudius  r.  Aguirre,  supra),  and 
we  are  satisfied  do  not  change  the  doctrine 
as  laid  down  in  the  other  decisions  herein 
cited. 

If  the  defendant  has  not  had  or  cannot 
obtain  a  redelivery  of  the  property,  he  should 
be  entitled  to  a  new  trial  as  to  the  amount 
of  his  lien. 

The  judgment  Is  affirmed  as  to  all  matters 
excepting  the  alternative  that  plaintiff  recov- 
er the  sum  of  $1,334.31,  the  amount  of  the 
Hen  claimed  against  said  personal  property 
in  case  a  redelivery  of  same  cannot  be  had. 
That  part  of  the  judgment  Is  reversed,  and 
a  new  trial  directed  as  to  the  amount  of  de- 
fendant's claim  of  lien,  unless  a  new  trial 
•n  that  issue  be  waived  by  the  defendants. 

We  concur:  FINIiAYSON,  P.  X;  THOM- 
AS,  J. 


(41  Cat.  App.  345) 

PEOPLE  ex  rel.  BRADFORD,  Dist.  Atty.,  v. 
LAINB  et  al.    (Civ.  1962.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   June  2,  1919.    Rehearing  Denied 
by  Supreme  Court  July  31, 1919.) 

1.  Action  €=338(4)  —  Single  Cause  or  Ac- 
tion —  Keduqht  Abatembnt  Aciv— Com- 
plaint. 

A  complaint  to  enjoin  a  noiaance  under  the 
Redlight  Abatement  Act,  charging  that  "said 
premises  were  and  now  are  used  for  purposes  of 
lewdness,  assignation,  and  prostitution"  states 
only  one  cause  of  action ;  the  gravamen  of  tile 
complaint  l>eing  the  nuisance. 

2.  Nuisance  «=»84  —  RsoLianT  Abatement 

AOT^-COMPLAINT— SumCIENCT. 

A  complaint  in  a  proceeding  under  the  Red- 
light  Abatement  Act  to  enjoin  a  nuisance  was 
sufficient  where  it  alleged,  "Said  premises  were 
and  now  are  used  for  purposes  of  lewdness,  as- 
signation, and  prostitution,"  although  it  con- 
tained no  description  of  specific  acts  of  which 
the  lewdness  consisted  or  the  manner  in  which 
those  general  acts  were  committed  and  practiced. 

3.  Nuisance  €=>84— Injunction— Lewdness 
—Evidence. 

In  a  proceeding  by  the  state  under  the  Red- 
light  Abatement  Act  to  enjoin  a  dance  hall  as 
a  nuisance,  evidence  that  intoxicating  liqoor 
was  sold  in  the  dance  hall  and  was  need  by  fe- 
males as  well  as  male  frequenters  was  admissi- 
ble to  show  the  character  of  the  place  and  that 
lewdness  was  practiced  therein. 

4.  Evidence  €=361- Presumption  —  Lewd- 
ness and  Imhobality— Intoxicating  Liq- 
uors. 

Where  women  shamelessly  indulge  in  intoxi- 
catiug  liquors  in  a  public  place  with  aAy  and 


all  men  who  may  chance  to  visit  so:h  a  place, 
it  is  reasonably  probable  that  they  and  their 
male  companions  in  the  bacchanalian  revelry 
would  indulge  in  .conduct  involving  immorality. 

6.  Nuisance  «=»84— Injunction— Lewdness 
—Evidence. 
Evidence  of  the  sale  and  use  of  liquor  in  a 
public  dance  hall  is   not  conclusive  proof  of 
lewdness  or  other  immoral  conduct. 

6.  Appeal  and  Error  «=9l062(8)— Harmless 
Error— Evidence  of  Independent  Crime. 
In  a  proceeding  by  the  state  under  the  Red- 
light  Abatement  Act  to  enjoin  a  bnilding  as  a 
nuisance,  it  was  not  prejudicial  error  to  permit 
introduction  of  evidence  tending  to  show  that 
the  occupant  of  the  premises  was  selling  intoxi- 
cating liquor  without  a  local  license,  where 
there  was  such  an  abundance  of  convincing  evi- 
dence showing  that  acts  of  lewdness  were  com- 
mitted that  it  would  be  unreasonable  to  bold 
that  the  court  was  in  the  slightest  degree  in- 
fluenced thereby. 

Appeal  from  Superior  Court,  Sacramento 
County ;  Charles  O.  Bnslck,  Judge. 

Proceedings  by  the  People  of  the  State  of 
California,  on  the  relation  of  Hugh  B.  Brad- 
ford, district  attorney  of  the  Coimty  of  Sac- 
ramento, against  the  property  of  Laura  H. 
Lalne,  occupied  by  Charles  F.  Glbney.  From 
a  judgment  In  favor  of  plaintiff,  the  owner 
and  occupant  appeal.   Affirmed. 

See,    also,    177   Cal.    742,    171    Pac.   90. 

J.  W.  S.  Butler,  B.  F.  Van  Dyke,  and 
White,  Miller,  Needham  &  Harber,  aU  of 
Sacramento,  for  appellants. 

Hugh  B.  Bradford,  Dlst.  Atty.,  of  Sacra- 
mento, for  respondent 

HART,  3.  The  district  attorney  of  Sac- 
ramento county  filed  in  the  superior  court  a 
complaint  praying  that  the  property  at  No. 
223  L  Street,  In  the  city  of  Sacramento,  b^ 
enjoined  as  a  nuisance,  by  virtue  of  the  provi- 
sions of  the  so-called  "Redlight  Abatement 
Act"  Stats.  1913,  p.  20.  The  premises, 
which  are  owned  by  the  defendant  leura  E. 
Laine,  are  occupied  by  defendant  Charles  F. 
Glbney  as  a  dance  hall  where  approximately 
35  girls  are  employed.  Judgment  was  en- 
tered in  favor  of  plaintiff  and  directing  that 
the  building  and  premises  be  kept  closed  for 
one  year,  etc.  The  appeal  is  by  defendants 
from  said  judgment 

It  was  charged  In  the  amended  complaiat 
that— 

"Said  premises  were  and  now  are  vaed  tor 
purposes  of  lewdness,  assignation,  and  Resti- 
tution, and  upon  said  premises  acts  of  lewdness, 
assignation,  and  prostitution  were  held  and  did 
occur,  and  said  premises  were  and  now  are  a 
nuisance  under  the  laws  of  the  state  of  Cali- 
fornia." 

Defendants  filed  a  demurrer  to  the  amend- 
ed complaint  In  which,  among  other  grounds, 
they  specified  that-r- 
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■  "In  said  ames.ded  eomplakit  three  caiues  of 
action  are  set  forth,  and  no  one  of  them  is  so 
stated  as  to  be  sufficient  to  constitute  a  cause 
of  action,  and  said  causes  of  action  are  mingled 
together,  and  not  separately  stated,  to  wit:"  One 
charging  lewdness,  the  second  charging  assigna- 
tion, and  the  third  charging  prostitution. 

■  The  demarrer  was  overmted,  and  appel- 
lants nrge  tbat  this  action  of  tbe  court  was 
Erroneous. 

It  is  also  contended  by  appellants  that  tbe 
demurrer  to  the  amended  complaint  shdnld 
bave  been  sustained  on  tbe  ground  tbat  tbe 
facts  constituting  tbe  alleged  acts  of  lewd- 
ness   are   not    set    out    in    tbe    complaint 

[1]  Tbe  complaint  is  not  amenable  to  tbe 
objection  tbat  it  states  dlfTerent  and  distinct 
causes  of  action.  Mr.  Bradford,  tbe  district 
attorney,  representing  tbe  respondent  here. 
In  bis  brief  well  answers  tbe  contention  of 
tbe  ai^>eUants  upon  that  point  as  follows: 

"The  statute  under  which  the  action  -was 
brought  is  one  for  the  abatement  of  nuisances ; 
the  thing  aimed  at  is  a  nuisance.  The  cause  of 
action  here  is  tbe  abatement  of  a  nnisance  al- 
legr-d  to  be  in  existence  on  the  premises  of  ap- 
pellants. The  action  was  sot  brought  to  abate 
acts  of  lewdness,  and  acts  of  assignation,  and 
acts  of  prostitution,  but  was  brought  to  abate  a 
nnisance  which  was  caused  by  the  commission  on 
said  premises  of  acts  of  lewdness,  assignation, 
and  prostitution.  The  fact  that  the  court  found 
Aat  the  nuisance  was  caused  by  acts  of  lewd- 
ness only  does  not  render  the  pleading  faulty ;  it 
simply  shows  that  more  was  alleged  than  could 
be  proven." 

In  other  words,  there  is  but  one  cause  of 
action  stated  in  tbe  complaint,  to  wit,  a 
public  nuisance,  committed,  as  tbe  complaint 
alleges,  by  tbe  habitual  practicing  upon  and 
in  tbe  premises  described  of  acts  of  lewd- 
ness, assignation,  and  prostitution.  These 
terms  bave  a  definite,  commonly  understood 
meaning,  and  are  employed  in  the  statute 
as  they  are  so  understood,  and  the  statement 
in  tbe  complaint  (bat  the  nuisance  com- 
plained of  consisted  of  the  habitual  prac- 
ticing of  either  or  all  of  those  acts  as  tbey 
are  generally  designated  or  referred  to  In 
the  statute  is  sulBcient  to  set  forth,  in  an 
Intelligible,  unambiguous,  and  readily  under- 
stood manner,  a  cause  of  action  under  tbe 
statute. 

Tbat  it  is  proper  to  diarge  tbat  all  said 
acts  have  been  habitually  practiced  in  tbe 
building  complained  of  we  bave  no  doubt. 
Thus,  if  it  happens  that  tbe  evidence  Is  suf- 
ficient to  show  that  only  one  of  tbe  three 
general  acts  is  practiced  tberein,  and  thus 
tbe  premises  have  been  maintained  as  a 
nuisance,  then  a  Judgment  condemning  the 
property  as  such  and  enjoining  its  further 
use  for  that  purpose  may  follow,  rendering 
unnecessary  tbe  trouble,  expense,  and  incon- 
venience of  a  new  proceeding,  as  might  be 
tbe  case  if  It  were  requisite  tbat  the  com- 


plaiat  should  -  be  confined  in  Its  charge  to 
one  of  tbe  three  several  acts  of  which  the 
nuisance  denounced  by  the  abatement  act 
may  consist.  The  defendant  or  the  party 
owning  the  building  or  maintaining  the  nui- 
sance can  suffer  no  disadvantage  or  cannot 
in  tbe  sUghtest  measure  be  misled  where 
the  complaint  charges  that  the  nuisance  has 
been  maintained  by  the  habitual  commission 
in  tbe  building  or  on  the  premises  of  tbe 
three  general  acts  designated  by  the  stat- 
ute as  constituting  such  a  nuisance.  He  can 
erperlence  no  possible  difiSculty  in  as  readi- 
ly and  fully  meeting  and  defending  against 
tbe  complaint  where  tbe  three  general  acts 
are  charged  and  but  one  Is  susceptible  of 
establishment  by  the  proofs  as  though  one 
of  the  acts  only  were  relied  upon  in  tbe  com- 
plaint to  show  the  existence  of  tbe  nuisance. 
Indeed,  lewdness,  assignation,  and  prostitu- 
tion are  acts  so  similar  in  nature  tbat  there 
can  be  but  little  difference  in  the  general  char- 
acter of  the  evidence  necessary  to  prove 
their  existence. 

In  criminal  cases,  even,  it  has  repeated- 
ly been  held  as  to  a  certain  class  of  cases 
that,  where  a  spedflc  crime  is  by  the  stat- 
ute made  to  consist  of  all  or  one  of  a  series 
of  enumerated  acts,  the  complaint  or  In- 
dictment may,  without  doing  violence  to 
good  pleading  or  without  misleading  the  ac- 
cused, charge  that  the  defendant  committed 
the  crime  by  doing  all  such  acts.  Fob  in- 
stance, in  People  v.  Harrold,  84  Cal.  567. 
24  Pac.  106,  where  tbe  accused  was  charged 
with  tbe  crime  of  forgery  and  tbe  indict- 
ment charged  tbat  be  did  "make,  alter,  forge, 
and  counterfeit  a  certain  bill  of  sale,"  etc., 
it  was  held  tbat  the  Indictment  was  not 
faulty  because  it  charged  that  the  crime  was 
committed  by  the  doing  of  the  several  acts 
any  one  or  all  of  which  will  constitute  forg- 
ery.   The  court  in  tbat  case  said: 

"Where  a  statute  enumerates  a  series  of  acts, 
either  of  which  separately,  or  all  together,  may 
constitute  the  offense,  all  of  such  acts  may  be 
charged  in  a  single  count,  for  the  reason  that, 
notwithstanding  each  act  may  by  itself  con- 
stitute the  offense,  all  of  them  together  do  no 
more,  and  likewise  constitute  but  one  and  the 
same  offense." 

See,  also.  People  t.  Frank,  28  Cal.  613; 
Ex  parte  McCarthy,  72  CaL  384,  14  Pac.  96 ; 
People  V.  Faust,  113  Cal.  172,  45  Pac.  261; 
People  V.  Epperson,  176  Pac.  702. 

There  is  no  conceivable  reason  why  this 
rule  should  be  held  any  tbe  less  applicable 
to  a  case  arising  under  the  abatement  act, 
which  Is  not  a  criminal  proceeding,  notwith- 
standing that  a  Judgment  In  tbe  nature  of 
a  penalty  may  be  entered  tberein.  But,  as 
above  stated,  the  gravamen  of  the  complaint 
here  Is  tbe  nuisance.  That  is  the  ultimate 
fact  to  be  established,  and  It  is  proper  to  al- 
lege and  prove  it  by  showing  any  or  all  tbe 
acts  constituting  it 
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[2]  Tbe  objection  that  the  allegation  that 
"lewdness,  assignation,  and  prostitution" 
were  practiced  in  the  building,  in  the  absence 
of  a  description  of  specific  acts  of  which 
the  lewdness,  assignation,  or  prostitution 
consisted  or  of  the  manner  In  which  those 
general  acts  were  committed  and  practiced, 
involves  mere  conclusions  of  the  pleader  and 
of  law,  is  answered  by  the  foregoing  con- 
siderations, and  further  by  the  following 
cases:  House  t.  Meyer,  100  Cal.  692,  35  Pac. 
308;  Talbot  r.  Ginocchlo,  18  Cal.  App.  391, 
123  Pac.  223 ;  Ellis  t.  Central  Traction  Co., 
174  Pac.  407;  Doolittle  v.  McGonnell  (Sup.) 
174  Pac.  305.  Nothing  further,  therefore,  need 
be  said  upon  that  subject  herein. 

The  next  and  last  assignment  of  error 
involves  the  action  of  the  court  in  per- 
mitting the  fact  to  appear  in  the  record 
that  Intoxicating  liquors  were  sold  on 
the  premises  in  question  without  a  local 
license.  This  testimony  resulted  from 
the  statement  of  the  witness  Grant  that  he 
purchased  a  bottle  of  liquor  in  the  building 
on  the  occasion  of  his  visit  thereto,  there 
being  a  bar  maintained  therein,  and  the 
denial  of  one  of  the  defendants,  Olbney, 
who  conducted  the  place,  that  he  ever  sold 
or  dispensed  such  liquors  on  the  premises. 
The  said  defendant,  in  the  first  instance, 
said  that  there  was  a  government  (meaning 
federal  government)  license  in  the  room 
where  It  was  claimed  liquor  was  sold.  The 
district  attorney  then  asked  Gibney,  "If  you 
do  not  sell  liquor,  why  do  you  have  a  govern- 
ment license?"  to  which  the  defendant  re- 
plied that  he  was  under  the  Impression  that 
he  had  seen  a  government  license  on  the  wall 
in  a  frame,  but  that  he  was  not  positive 
that  it  was  such  a  license.  The  court  there- 
upon asked  the  defendant  if  he  had  a  dty 
liquor  license,  to  which  he  replied,  "I  do  not 
know  as  regards  to  that" 

[3-6]  Tbe  objection  to  that  testimony  was 
that  it  involved  the  introduction  into  the 
case  of  evidence  tending  to  show  that  a 
public  crime  had  been  committed  by  defend- 
ant Gibney,  and  that  such  evidence  had  no 
tendency  to  prove  that  the  premises  as  main- 
tained were  a  nuisance  under  the  abate- 
ment act;  that  therefore  the  testimony  was 
not  only  Irrelevant  to  the  issue  before  the 
court,  but  prejudicial  in  Its  effect  upon  the 
rights  of  the  defendants. 

It  was  proper  to  show  that  intoxicating 
liquors  were  dispensed  or  sold  to  frequent- 
ers of  the  dance  hall,  and  that  the  females 
there  present  not  only  drank  such  liquors, 
but  solicited  the  male  visitors  to  purchase 
the  same  for  them.  In  view  of  tbe  fact  that 
the  testimony  disclosed  that  both  men  and 
women  frequented  the  place,  and  although, 
in  many  Instances,  strangers  to  each  other 
indiscriminately  intermingled  with  each 
other  and  indulged  in  free  and  easy  or  fa- 
miliar and  unbecoming  conduct  toward  each 


other,  evidence  of  the  sale  of  intoxicating 
liquors  In  the  dance  hall  and  the  use  thereof 
by  female  as  well  as  male  frequenters  oC 
the  place  tended,  in  some  measure,  to  show 
the  character  of '  the  place  and  that  lewd- 
ness was  practiced  therein.    Enough  Is  com* 
monly  known  of  the  character  of  women  to 
justify  the  statement  that,  where  they  have 
so  far  divested  themselves  of  that  personal 
pride  and  modesty  which  constitute  one  of 
the  ruling  characterlstica  of  true   woman- 
hood that  they  will  shamelessly  indulge  In 
intoxicating  liquors  in  a  public  place  with 
any  and  all  men  who  may  chance  to  visit 
such  a  place.  It  Is  reasonably  probable  that, 
under   such  drcumstances,   they  and   their 
male  companions  in  the  bacchanalian  rev- 
elry would  indulge  in  conduct  Involving  gross 
acts  of  lewdness  and  immorality.    Of  course, 
evidence  of  the  sale  and  use  of  liquor  In 
such  a  place  is  by  no  means  conclusive  in 
proof  of  lewdness   or  other  immoral   con- 
duct, but  it   is  some  proof,  the  probative 
force  and  effect  of  which  is  for  the  deter- 
mination of  the  trial  court  and  to  be  con- 
sidered by  it  in  connection  with  evidence 
of  other  relevant  facts  and  drcumstances. 
But  it  was  wholly  unnecessary  to  bring  out 
the  fact,  or  attempt  to  do  so,  that  Gibney 
sold   liquors  at  the  dance  hall  without  a 
municipal  license  authorizing  him  to  do  so. 
The    record,    though,    carefully    examined, 
does    not     show     that     Gibney    i>osltlvel7 
stated    that    he    did    not    have    sudi    a 
license.    He  merely  said  that  he  could  not 
answer  as  to  that.     Assuming,  though,  as 
well  we  may  assume,  that  the  fact  that  he 
could  not  say  whether  he  had  taken  out  a 
local  license  or  not  would  justify  the  infer- 
ence that  he  had  no  sudi  license,  since  It 
would  stand  to  reason  that,  if  he  had  sndi 
a  license,  he  would  have  known  of  it,  stIU 
we  cannot  say  that  the  bringing  out  of  that 
fact   resulted  in  a  miscarriage  of  justice. 
There  Is  an  abundance  of  evidence  in  the 
record  showing  that  acts  of  lewdness  were 
committed  In  the  place  by  both  male  and  fe- 
male frequenters  thereof.     Indeed,  the  evi- 
dence is  so  convtndng  In  that  particular 
that  it  would  be  most  onreasonable  to  hold 
that  the  court  bdow  was  In  the  slightest  de- 
gree Influenced  in  its  dedsion  by  the  mere 
fact,  if  it  was  a  fact,  that  the  defendant 
Gibney  sold  intoxicating  liquors  in  the  build- 
ing In  question  here  without  legal  author- 
ity to  do  so. 

We  may  add  that  we  have  carefully  read 
the  very  able  briefs  of  counsel  for  the  appel- 
lants and  examined  the  cases  and  other  au- 
thorities dted  and  relied  upon  as  in  support 
of  the  several  points  urged  for  a  reversal 
and  that  none  of  the  cases  dted  is.  In  our 
opinion,  strictly  in  point  here.  In  them 
the  rules  of  correct  pleading  are  discussed 
and  ably  expounded,  but  in  none  is  there  any 
expression  which  we  concdve  to  be  at  cross- 


Digitized  by 


Google 


CaL) 


FARRAR  ▼.  FARRAR 
(Its  P.) 


pnrpoaes  wltb  tbe  views  herein  expressed 
and    the    conclnalon    following    therefrom. 
The  judgment  Is  affirmed. 


We   concur: 
NEXT,  J. 


OHIPHAM,    P.    J.;     BUR- 


(41  Cal.  App.  452) 

FARRAB  r.  FARRAR.     (Civ.  2144.) 

(District  Gonrt  of  Appeal,  Second  District,  Dl- 
Tision  2,  OalifMmla.    June  7.  1919.) 

1.  Hubbard. AND  Wir  «=»133(1)— Etidbncb 
— Skpabatk  Pkofkktt. 

Ib  a  divorce  Buit,  evidenee  hM  anfficient  to 
ahow  that  real  property  awarded  defendant  as 
her  separate  property  was,  in  fact,  such. 

2.  DiTOKGI  O^???  — AlXOWANCB  OF  ATTOB- 

NET's  Fees— Tiifs  ov  Aixowanck. 
While  ordinarily  an  allowance  of  attorney's 
fees  in  a  divorce  suit  must  be  made  in  contem- 
plation of  services  to  be  rendered,  pending  the 
action,  where  the  determination  of  the  amount 
of  the  allowance  was,  by  express  stipolation,  de- 
ferred to  the  close  of  the  trial,  the  trial  coart 
had  jurisdiction  to  make  an  order  allowing  auch 
fees  contemporaneously  with  the  judgment. 

5.  DlVOBCK    «=>228— AlXOWANCK    OF    ATTOB- 

i^et's  Fees— Allowarck  in  JuDaxEnx  and 

Not  bt  Special  Obdkb. 
Where  it  was'  stipulated  in  a  divorce  suit 
that  the  determinati«»  of  the  amount  of  attor- 
ney's fees  might  be  deferred  to  the  dose  of  the 
trial,  an  allowance  by  the  trial  court  of  such 
fees  in  the  judgment  rather  than  by  a  aeparate 
order  was  not  prejudicial  to  the  losing  party. 

4.  DlYOBOB  «=323&— AUMom— Ahourt— DlB- 
CBETIOR  or  COTTBT. 

The  amount  to  be  allowed  the  wife  in  a  di- 
vorce suit  as  permanent  alimony,  upon  the  ren- 
dition of  a  decree  on  her  croea-bill,  is  a  matter 
within  the  reasonable  discretion  of  the  trial 
court  under  the  circumstances  of  each  case. 

B.  Divorce  «=9240(6)— Aukoht— Amourt  — 

SiZOBSSIVEREaS. 

Allowance  of  $SS  a  month  aUmony  held  not 
excessive  or  oppressive  to  a  man  who  received 
$75  a  month,  in  addition  to  his  board  and  lodg- 
ing, notwithstanding  that  the  wife  held  real 
estate  as  her  separate  property;  such  property 
I>roducing  no  income. 

6.  Tbial  «=329(2>— Pbovirob  of  Juoob  — 
Omissions  ob  Devbctb. 

It  is  court's  duty  to  see  that  as  nearly  as 
possible  the  issues  shall  be  disposed  of  on  their 
merits,  and  he  may  call  attention  to  omissions 
in  the  evidence  or  defects  in  the  pleadings 
which  may  result  in  a  mistrial. 

Appeal  from  Superior  Ck>urt,  Los  Angeles 
County ;   Lewis  R.  Works,  Judge. 

Suit  by  Arthur  lU  Farrar  against  Matilda 
L.  Farrar  for  divorce,  with  croes-blll.  Judg- 
ment for  defendant  on  the  croes-blU,  and 


from  part  of  the  Jndgmelit  plabttUT  appeals. 
Affirmed. 

Thompson  &  Crelgbton,  of  Los  Angeles,  tot 
appellant. 

Frank  G.  Collier,  of  Loe  Angeles,  and  Col- 
lier, Sbelton  &  Schlegel,  for  respondent 


SLOANS,  J.  Plaintiff  brought  his  action 
In  this  case  for  a  divorce  on  tbe  ground  of  ex- 
treme cruelty.  The  dei^ndant,  by  her  cross- 
complaint,  alleged  desertion  and  adultery. 
The  judgment  was  for  defendant  on  the 
ground  of  desertion.  Tbe  appeal  is  taken  by 
plaintiff  and  cross-defendant  from  the  part 
of  the  judgment  disposing  of  the  property 
rights,  and  awarding  to  defendant  alimony 
and  attorneys'  fees. 

The  findings,  so  far  as  material  to  this  ap- 
peal, are,  in  substance,  as  follows:  That 
plaintiff  and  defendant  accumulated  as  com- 
munity property  the  following  property,  and 
none  other,  to  wit:  Tbe  household  furniture ; 
the  wearing  apparel  and  personal  effects  of 
plalnttff  and  defendant;  one  automobile; 
and  a  mining  interest  of  some  kind  or  char- 
acter In  the  state  of  Colorado.  That  tlie  fol- 
lowing is  separate  property  of  the  defendant: 
E3asterly  41  feet  of  westerly  48  feet  of  lot  28 
In  block  B  of  West  Los  Angeles ;  lot  102  of 
Exposition  Park  Square,  of  Los  Angeles; 
$350  in  cash  in  possession  of  defendant 
That  defendant  has  no  Income,  but  that  she 
has  about  $350  in  money  on  deposit  That 
plaintiff  is  at  present  employed  at  a  grocery 
store  in  Barstow,  CaL,  at  a  monthly  salary 
of  $75,  in  addition  to  his  board  and  room. 
That  $36  per  month  is  a  reasonable  amount 
for  permanent  alimony.  That  $200  is  reason- 
able attorneys'  fee  to  be  awarded  defendant. 

The  judgment,  as  to  the  property  rights, 
was  In  accordance  with  these  findings,  and 
divided  the  community  property  by  giving  to 
defendant  the  household  furniture  and  her 
personal  ^ects  and  wearing  apparel,  and  to 
the  plaintiff  the  automobile,  the  Colorado 
mining  interest,  and  his  personal  effects  and 
wearing  apparel ;  the  court  adjudging  this  to 
be  an  equal  division  In  value  of  the  communi- 
ty property.  The  defendant  also  had  judg- 
ment for  permanent  alimony  at  $35  per 
month,  and  $200  attorneys'  fees. 

[1]  The  main  contention  of  appellant  is 
that  the  evidence  does  not  support  the  finding 
that  the  real  property  is  the  separate  proper- 
ty of  defendant  Most  of  appellant's 
argument,  however,  is  taken  up  with  a  dis- 
cussion of  the  relative  weight  and  credibility 
of  the  conflicting  testimony  on  this  point. 
That  was  a  matter  for  the  trial  court  It 
may  be  conceded  that  defendant's  account  of 
tbe  resources  from  which  she  obtained  title 
to  this  property  is  not  very  clear  or  convinc- 
ing. She  claims  to  have  had  $3,000  of  which 
her  husband  was  not  aware  at  the  time  of 


CssFor  otber  caMs  IM  huh*  topic  and  KBT -NUMBER  In  all  Ker-Numberad  Dlceits  and  Indexes 


Digitized  by 


Google 


990 


im  piuemo  BSPOBnsR 


(CaL 


th^r  marriage,  and  as  to  .the  disposition:  of 
which,  during  the  years  previous  to  these 
real,  estate  inTestments,  she  is  very  vague 
iind  noncommittal  iA  her  explanations.  On 
the  other  hand,  the  only  way  appellant  at- 
tempts to  explain  the  purchase  of  these  lots 
as  community  property,  and  which  explana- 
tion is  denied  by  respondent,  Is  on  the  theory 
that  a  large  proportion  of  the  .consideration 
liald  for  them  was  money  sa*ed  by  the  re- 
spondent from  an  allowance  of  $50  per 
month,  with  perhaps  $100  a  year  additional, 
which  he  paid  to  her  for  a  period  of  several 
years.  Incidentally  It  is  conceded  that  she 
kept  up  all  of  the  household  expenses,  and 
clothed  herself  out  of  this  allowance.  The 
consideration  paid  for  the  two  properties  was 
$2,650  for  the  first  described  lot,  on  which 
the  parties  resided,  and  $1,500  for  the  other 
lot,  aggregating  $4,160.  It  is  agreed  that 
Mrs.  Farrar  had  at  least  $600  at  her  mar- 
riage, and  from  about  $700  to  $1,000  subse- 
quently Inherited  from  her  parents,  and  she 
admits  that  she  paid  about  $500  of  the  con- 
sideration of  the  last  described  lot  from  sav- 
ings from  her  allowance ;  but  this  would  still 
leave  an  additional  sum  of  from  $2,000  to 
$2,.'50O  to  be  accounted  for,  and  we  are  In- 
clined to  believe  that  respondent's  claim  that 
she  had  .$.1,000,  Instead  of  merely  $600,  at  the 
time  of  her  marriage  Is  a  more  credible  ex- 
planation of  the  purchase  money  than  the 
surmise  of  appellant  that  she  saved  a  total 
of  some  $2,500,  or  over  $25  a  month  for  eight 
years,  from  an  allowance  of  $50  per  month, 
after  paying  all  the  current  expenses  of  the 
household  therefrom.  In  addition  to  this,  we 
have  the  presumption  of  separate  ownership, 
from  the  fact  that  this  property  has  at  all 
times  stood  of  record  in  Mrs.  Farrar's  name. 
The  defendant  testified  that  the  home 
place,  which  is  all  of  the  real  estate  that 
plaintiff  in  his  complaint  claimed  as  commu- 
nity property,  "was  purchased  with  money 
that  was  absolutely  my  own  money.  It  was 
money  that  I  had  before  I  married  Mr.  Fai> 
rar.  I  had  my  own  funds,  and  It  was  with 
these  funds  that  I  purchased  this  property." 
PlalntlfTs  complaint  avers  that  aside  from 
this  lot,  which  Is  therein  alleged  to  be  com- 
munity property,  "there  is  no  other  communi- 
ty property,  excepting  household  goods  and 
wearing  apparel."  As  to  the  sum  approxi- 
mating $500  which  respondent  admits  went 
Into  the  other  lot  from  savings  accumulated 
from  her  husband's  allowance  to  her  and  the 
cash  in  her  possession,  the  court  was  not 
without  evidence  to  Justify  treating  these 
amounts  as  a  gift  from  her  husband.  As  has 
already  been  pointed  out,  title  to  this  lot  was 
taken  and  held  in  respondent's  name,  and 
the  complaint  concedes  that  it  did  not  be- 
long to  the  community.  We  cannot  see  that 
the  court  erred  In  Its  findings  regarding  thia 
property.  The  personal  property  and  effects 
foind  to  be  community  property  seem  to  have 


been  equally' divided  Ih  potat  M  reasonable 
value. 

Appellant  complains  that  there  Is  .no  est 
press  finding  of  the  trial  court  as  to  the  com- 
munity interest  In  the  $200  bnlldlng  and 
loan  stock,  and  shares  of  the  par  .value  of 
$200  In  the  Guaranty  Building  tc  Investment 
Company,  of  which  evidence  was  introduced. 
These  items,  however,  are  covered  both  by 
the  admission  of  plaintiff  In  his  complaint 
that,  aside  from  the  alleged  community  In- 
terest in  the  home  place  and  in  the  bouse* 
hold  goods  and  wearing  apparel,  there  was  no 
community  property,  and  the  general  finding 
of  the  court  that  the  property  enumerated  as 
such  In  said  finding,  and  none  other,  consti- 
tuted the  community  accumulations  of  the 
parties.  That  the  Items  above  referred  to 
were  not  enumerated  In  the  Judgment  as  sep- 
arate property  of  appellant  Is  in  no  way  to 
plaintiff's  detriment 

Relating  to  the  Guaranty  BuUdlng  &  In- 
vestment shares,  counsel  for  appellant  states 
In  his  brief  that— 

"There  was  no  testimony  given  in  regard  to 
the  matter,  except  the  testimony  of  Mrs.  Farrar 
herself,    •    •    •    which  reads  as  follows: 

"Q.  (by.  Mr.  Thompson):  How  much  of  the 
Guaranty  stock  have  you?  A.  I  have  200 
shares  at  $1  per  share." 

C!ounsel  further  states  that  'It  la  not 
shown  anywhere  In  the  testimony  that  this 
stock  Is  not  worth  Its  face  value."  This  is 
certainly  a  very  misleading  summary  of  the 
record.  The  typewritten  transcript  contains 
nearly  three  pages  of  testimony  of  Mrs.  Far- 
rar tending  to  show  that  this  company  was 
long  since  bankrupt  and  out  of  business,  that 
she  had  not  kept  up  her  assessments  on  the 
stock,  and  that  she  had  received  notice  some 
three  years  previously  that  her  shares  would 
be  sold  for  delinquencies,  and  had  abandoned 
the  whole  matter  as  valueless.  There  was  no 
attempt  on  the  part  of  plaintiff  to  show  that 
they  had  any  valne. 

[2,  3]  The  allowance  of  $200  as  attorneys' 
fees  Is  reasonable  In  amount  Ordinarily,  as 
appellant  contends,  snch  an  allowance  mnst 
be  made  tn  contemplation  of  services  to  be 
rendered  pending  the  action  ;  but  In  this  case 
the  matter  of  fixing  the  amount  which  de- 
fendant should  receive  for  services  of  her 
attorneys  was,  by  express  stipulation  between 
the  parties,  deferred  to  the  close  of  the  trial ; 
and  there  can  be  no  question,  under  such  cir- 
cumstances, of  the  court's  Jurisdiction  to 
make  the  order  contemporaneously  with  the 
Judgment  Sheppard  v.  Sheppard,  15  Cal. 
App.  614,  115  Pac  751.  That  the  allowance 
was  made  in  the  Judgment  rather  than  by  a 
separate  order  can  In  no  wise  prejudice  ap- 
pellant The  order  by  itself  would  have  the 
effect  of,  and  could  be  enforced  as,  a  Judg- 
ment. 

[4,  t]  The  amount  to  be  given,  if  anything, 
as  permanent  alimony  is  a  matter  witliin  the 
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reasonable  discretion  of  the  court,  under  the 
circumstances  of  each  case.  We  do  not  see 
that  135  a  month  Is  excessive  or  oppressive 
to  a  man  who  Is  receiving  $75  per  month,  in 
addition  to  his  board  and  lod^ng.  Tne  re- 
spondent, it  is  true,  tias  the  real  estate  as  her 
separate  property,  but  it  affords  her  only  a 
place  to  live,  as  no  Income  is  derived  from 
it  at  present,  and  she  has  no  other  Income. 
Plaintiff  testified  that  he  Iiad  for  years  con- 
tributed not  less  than  $50  a  month  to  his 
wife's  support,  although  she  then,  as  now, 
bad  the  possession  and  use  of  this  real  prop- 
erty. Is  there  any  reason  why  he  should  do 
less  because  he  has  willfully  deserted  her? 
Appellant's  counsel  refers  to  this  requirement 
for  alimony  as  "a  mortgage  on  Mr.  Farrar's 
existence  for  the  rest  of  his  natural  life."  It 
Is  the  enforcement  of  an  obligation  which  the 
appellant  took  upon  himself  when  he  married 
this  woman,  and  from  which  he  cannot  be 
permitted  to  tree  himself  by  deserting  her 
willfully  and  without  legal  cause.  A  man 
past  middle  age  can  usually  rehabilitate  him- 
self In  Ufe  In  case  of  a  break  In  the  marriage 
relatloDS.    A  woman  of  that  age  seldom  can ; 
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and  the  courts  may  very  properly  safeguard 
her  financial  future  where,  by  Uie  fault  of 
her  husband,  the  marriage  is  dissolved. 

[6]  The  spirit  and  language  in  the  closing 
brief  of  counsel  for  appellant,  In  its  refiec- 
tlons  upon  the  fairness  of  the  trial  Judge  in 
the  disposition  of  this  case,  is  offensive  and 
uncalled  for,  and  would  have  merited  an  or- 
der striking  the  brief  from  the  files,  bad  the 
matter  been  earlier  called  to  the  attention  of 
this  court  Moreover,  there  is  nothing  In  the 
record  of  this  case  to  give  substance  to  the 
criticism.  It  is  time  it  waa  understood  that 
a  trial  Judge  does  not  sit  as  a  mere  referee 
in  a  contest  of  wits  between  counsel  In  the 
case,  but  that  it  is  not  only  within  his  prov- 
ince, bat  is  his  duty,  to  see  that  as  nearly  as 
posEdble  the  issues  shall  be  disposed  of  on 
their  merits;  and  It  Is  not  out  of  place  for 
him  to  call  attention  to  omissions  in  the  evi- 
dence or  defects  in  the  pleadings  which  are 
likely  to  result  In  a  mistrial. 

The  Judgment  Is  affirmed. 


We  concur: 
AS,  J. 


riNLAYSON.  P.  3.;  THOM> 
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